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Case Wo. 13,137. 

RUNAWAYS & PETITIONERS FOR FREE- 
DOM. 

[4 Granch, 0. C. 489.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1834. 

Marshal's Fees — IitpuisoNaiENT of Runaway 
Slaves — Petitioxebs for Freedom. 

1. The marshal has not a right to include, in 
Ins account against) the United States, his im- 
nrisonment fees for persons committed as run- 
away servants or slaves, under the adopted 
laws of Maryland. 

2. The marshal may include, in his account 
agamst the United States, his fees for the 
niamtenance of petitioners for freedom commit- 
ted by order of the court for safe keeping, if 
they obtain their freedom; otherwise, their own- 
ers must pay the marshal's fees for their main- 
tenance in prison. 

• 

The following questions were subnoitted to 
ORANCH, Chief Judge, by the attorney of 
the United States and the marshal: Whether 
the United States are liable to the marshal 
for the maintenance of free colored persons 
committed by justices of the peace as run- 
aways, and discharged on habeas coipus; 
and also for the maintenance of petitioners 
for freedom, committed by order of the court 
to attend the trial, &e. 1st. As to those 
committed as runaways. (1) Is the marshal 
bound, to receive and feed them? (2) If so, 
are the United States liable to him for his 
fees for keeping and feeding free persons 
committed as runaways, and discharged on 
habeas corpus. 

CRANCH, Chief Judge. By the act of 
congress of the 27th of Februaiy, 1801 (& 
Stat. 103), the laws of Maryland, as they then 
existed, were continued in force in the coun- 



1 [Heported by Hon. William Granch, Chief 
Judge.] 
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ty of Washington. By the seventh section 
the marshal is to "have. the custody of the 
gaols of the counties, and to be accountable 
for the safe keeping of all prisoners legally 
committed therein;" "and shall have the same 
powers, and perform the same duties as is 
by law directed and provided in the cases 
of marshals of the United States;" and by sec- 
tion 9, he is entitled to the same fees, per- 
quisites, and emoluments, which are by law 
allowed to the marshal of the Maryland dis- 
trict. 

By the act of congress of the 8th of May, 
1792, § 4 (1 Stat. 275), the compensation to 
the marshal for the maintenance of prisoners 
confined in gaol for any criminal ofEence, and 
for the commitment and discharge of such 
prisoner, shall be included in the account 
of the marshal; and the same having been 
examined and cerUfied by the court or one of 
the judges, in which the sei-vice shall have 
been rendered, shall be passed m the same 
manner, at, and tlie amount thereof paid out 
of, the treasury of the United States to the 
marshal. 

By the act of the 28th of February, 1795. 
§ 9 (1 Stat. 424), "the mai-shals of the several 
districts and their deputies shall have the 
same powers in executing the laws of the 
United States as sheriffs and their deputies 
in the several states have, by law, in execut- 
ing the laws of the respective states." 

The question is: Were those prisoners legal- 
ly committed for any criminal ofEence? For 
if they were, the act of congress is imperative 
that the compensation of the marshal for 
their maintenance, and his fees for their 
commitment and discharge, are to be in- 
eluded in his account; which, when examined 
and certified by the court, or one of its 
judges, must be passed and paid at the Treas- 
ury. 

By the act of Maryland, 1715, c. 44, § 2, 
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it is eiiaetod, that no servant, wlietlier by 
indenture or otherwise, according to the cus- 
tom of the country, or hired for Tvaj^es, shall 
travel ten miles from the house of his master 
■without a note under his hand, under the 
penalty of being taken as a runaway, and 
to suffer such penalties as are hereafter 
provided against runaways. And by the 
third section of the same act, any servant 
unlawfully absenting himself from his mas- 
ter, shall make satisfaction, by sei-vitude or 
otherwise, at the discretion of the justices of 
the county court where such runaway serv- 
ant did dwell, not exceeding ten days' service 
for any one day's absence, with such reason- 
able costs for his taking up, as the court 
should think fit, be it before or after the 
expiration of such servant's first time of 
servitude by indenture or otherwise. The 
fourth and fifth sections prohibit the harbor- 
ing of sei-vants or slaves. By the sixth sec- 
tion of the same act, it is enacted, that, "for 
the better discovery of runaways," "any per- 
son travelling out of the county where he 
shall reside or live, without a pass under 
the seal of the said county, if apprehended, 
not being sufficiently known, or able to give 
a good account of himself, shall be left to 
the discretion of the magistrate before whom 
he shall be brought, to judge thereof; and 
if, before such magistrate, such pei-son, so 
taken up, shall be deemed and taken as a 
runaway, he shall suffer such fines and pen- 
alties as are hereby provided against run- 
aways." The seventh section of the same 
act: "For the encouragement of all persons 
to seize and take up such runaways travelling 
without passes as aforesaid, not being able 
to give a sutlicicnt account of themselves as 
aforesaid, sliall have two hundred pounds of 
tobacco, to be paid by the owner of such i-un- 
awuy servant, (negro or slave.) And if such 
suspected runaways be not servants, and re- 
fuse to pay the same, they shall make satis- 
faction by servitude or otherwise, as the 
justices of the provincial and county courts 
where such persons are so apprehended and 
taken up, shall think fit." The eighth sec- 
tion gives a reward to Indians for apprehend- 
ing runaway slaves. The ninth section pro- 
vides that the person taken up shall be 
brought before the next magistrate, who is 
empowered to take him into custody, or other- 
wise secure him until he shall give "security 
to answer the premises." at the next court 
in the county; which court shall secure him 
until he can' make satisfaction to the person 
who apprehended him. And the county com- 
missioners are to cause a note of his name 
to be set up at the next adjacent court, and 
at the provincial court and secretary's of- 
fice, that masters may know where to find 
their servants. The tenth section ascertains 
the freedom dues of servants according to 
the custom of the country. The eleventh, 
twelfth, and thirteenth sections forbid all 
]>ersons to trade or deal with servants or 
slaves. The fourteenth, fifteenth, sixteenth, 



[21 Fed. Cas. page 2] 

seventeenth, eighteenth and nineteenth sec- 
tions regulate the time of sen-ice of im- 
ported sei-vants. The twentieth section gives 
a reward for taking up such servants and 
slaves, in Pennsylvania and Virginia, to be 
paid by the master or owner; but if the 
person so taken up be a freeman and refuse to 
pay the reward, the magistrate before whom 
he* shall be brought shall forthwith commit 
such person to prison till he shall give se- 
curity or make full satisfaction by servitude 
or otherwise. The twenty-first section pro- 
vides for the humane treatment of servants 
by their masters, and limits their correction 
to ten lashes, unless by order of a magistrate, 
who cannot order more than 39. The twenty- 
second section declares all slaves imported 
and to be imported, and their children, to bi' 
slaves for life. The twenty-third, twenty- 
fourth, twenty-fifth, twenty-sixth, and twen- 
ty-seventh sections relate to marriage and 
sexual intercom-se between whites and 
blacks. The twenty-eighth and twenty-ninth 
sections relate to female servants having 
bastard children. The thirtieth and thirty- 
first sections authorize the provincial and 
county courts to hear and determine com- 
plaints between masters and servants by way 
of petition without a jury. The tliirty-seo- 
oud section prohibits slaves from carrying 
guns. The thirty-third section makes it fel- 
ony in a servant to take and purloin his mas- 
ter's goods and prescribes the punishment. 
The thirty-fourth section enacts, that no sher- 
iff or gaoler shall hold any suspected run- 
away longer than six months, he serving the 
sheriff or gaoler or his assigns so many days 
as he was in custody; or paying ten pounds 
of tobacco per day to the sherilf for his im- 
prisonment fees, and no more, and paying 
to the person who took him up two hundred 
pounds of tobacco, or serving him twenty 
days in lieu thereof. 

The act of May, 1719, c. 2, after premising 
that by the act of 1713, c. 44, relating to 
sen-ants and slaves, "there is no provision 
made what shall be done Avith such runaway 
servants and slaves that now are or hereafter 
shall or may be taken up and counuitted to 
the custody of any shei^ff within this prov- 
ince, where the master or owner of such serv- 
ant or slave having due notice of such serv- 
ant's or such slave's being in the custody of 
such sheriff, refuses or delays to redeem such 
servant or slave by paying their imprisonment 
fees, and such other charge as has or may 
accrue for taking up such sei^ant or slave," 
enacts, "that every sheriff that now hath, or 
hereafter shall have, committed into his 
custody any runaway sei-vants or slaves, aft- 
er one month's notice given to the master or 
owner thereof, of their being in his custody, 
if living within this province; or two months' 
notice if living in any of the neighboring 
provinces, if such master or owner of such 
servants or slaves do not appear within the 
time limited as aforesaid and pay or secure 
to be paid all such imprisonment fees due 
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to such sheriff from the time of the com- 
mitment of such seiTants or slaves; aud also 
such other charges as have accrued or be- 
come due to any person for taking up such 
runaway servants or slaves; such sheriflC is 
hereby authorized and required, (such time 
limited as aforesaid being expired,) imme- 
diately to give public notice to all persons by 
setting up notes at the church and court- 
house doors of the county where such servant 
or slave is in custody, of the time and place 
of sale of such servants or slaves by him to 
be appointed, not less than ten days after 
such time limited as aforesaid, being expired; 
and at such time and place, by him appointed 
as aforesaid, to proceed to sell and dispose 
of such sei-vant or slave to the highest bidder; 
and out of the money or tobacco M'hich such 
servant or slave is sold for, to pay himself 
all such imprisonment fees as are his just 
<lue for the time he has kept such sen-ant or 
slave in his custody; and also to pay such 
other charges, fees, or reward as has become 
due to any person for taking up such iiui- 
away sei-vant or slave, and after such pay- 
ments made, if any residue shall remain of 
the money or tobacco such sei-vant or slave 
was sold for, siich sherifiC shall only be ac- 
countable to the master or owner of such 
sei-vant or slave, for such residue or remain- 
der as aforesaid, and not otherwise." 

By the act of 1751, c. 14, § S, it is enacted, 
"that where any slave shall be guilty of rid- 
ing, rambling, or going about in the night, or 
riding horses in the daytinie without leave, 
or running away, it shall and may be lawful 
for the justices of the county court, and they 
are hereby obliged, upon the application or 
complaint of the master or owner of such i 
slave, or to his, her, or their order, or on the I 
application or complaint of any other person '■ 
who shall be any ways damnified or injured I 
by such slave, immediately such slave to pun- I 
ish by whipping, cropping, or branding in the ' 
cheek with the letter B; or otherwise, not 
extending to life or to render such slave un- 
fit for Labor." 

By the act of May, 17G0. c. G, it is enacted, 
that all legal fees that shall arise on the 
prosecution of any negro or other slave in any 
county court, whether such slave shall be 
convicted or acquitted, shall be chargeable to 
and paid by, the respective county where 
such prosecution shall be had, and 'assessed 
in the county levy of such county. 

The act of 1792, c. 72, is entitled "An act to 
restrain the ill practices of sheriffs, and to di- 
rect their conduct respecting runaways," and 
enacts as follows: 

"Whereas, it is represented to this general 
assembly, that the sheriffs of the respective 
counties have neglected to advertise runa- 
ways to the gi-eat injury of the ownei-s, tJiere- 
fore: 

"2. Be it enacted, &e., that it be the duty 
of the several and respective sberiffs, and 
they are hereby required and directed, upon 
any runaway being committed to their cus- 



todj', to cause the same to be advertised in 
some public newspaper, within twenty days 
after such commitment; and to make partic- 
ular and minute description of the person, 
clothes, and any bodily marks of such runa- 
way." 

"3. And be it enacted, that if no person 
shall apply for such runaway within thii-tj- 
j days from such, commitment, then it shall be 
j the duty of such sheriff, if residing on the 
■svesteru shore, to cause the said i-unaway to 
be advertised, as heretofore directed, in the 
Maryland Journal and Georgetown AYeekly 
Ledger; and if residing on the eastern shore, 
to cause the same to be advertised in the 
Maiyland Herald, and Maiyland Journal, 
within sixty days from such commitment, 
and to contimie the same therein until the 
said runaAvay is released by due course of 
law. 

"4. And be it enacted, that if any sherifE 
shall refuse or neglect to comply with the di- 
I rections of this act he shall for every such 
I refusal or neglect, forfeit and pay the sum of 
£20, current money, to the owner of such run- 
away." 

By the act of 171o,- c. 26, §§ S, 9, it was en- 
acted, "that no sheriff or other officer should 
charge the county or the public with any fees 
for any criminal committed to his charge 
having sufficient estate wherewith to pay the 
same, or being capable to pay the same by 
servitude; but that such criminals, being dis- 
charged by order and due course of law, shall 
pay their own fees to the officers out of his 
estate, or by servitude, or otherwise; pi-o- 
vided that this act shall not extend to serv- 
ants, criminals for whom the count}' shall 
pay such fees as are due to the officers." 
And by section 10, of the same act, all offi- 
cers' fees due by law from criminal servants 
shall be paid by tlie county' where the facts 
slijxll be committed; and such criminal sei-v- 
ants shall, at the expiration of their time of 
servitude to their master, pay the same to 
the commissioners of the countj', (for the use 
of the county,) who shall make rules for the 
servants to make such reasonable satisfaction 
to the county as they shall think fit, and in 
such manner as they shall find convenient. 
And by the 11th section, the masters of such 
servants are required to deliver them up to 
the sheriff at the expiration of their seivi- 
tude, under the penalty of paying the fees 
themselves; and the sheriff is to secui-e the 
servant to appear before the next county 
court to be disposed of as the court shall con- 
sider. 

The act of 1727, c. 2, is entitled, "An act 
directing the payment of fees arising due on 
the prosecution of white servants which shall 
hereafter be impelled into this province," 
and has the following preamble: "Forasmuch 
as it is evident to this present general assem- 
bly, that the charges of late arising to the 
public and several of the counties within this 
province, on the prosecution of servants, have 
been a very great burden to the public; and 
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whereas it is manifest that several felonies 
and other offences have heen frequently com- 
mitted which might have heen prevented by 
their masters by tailing care to keep them in 
due order and subjection; and sometimes 
servants have been induced by the encour- 
agement, and sometimes by the severity of 
their masters, to commit felonies and other 
crimes, the masters well knowing that in 
case of prosecution the expense thereof must 
have been borne by the public, or the inhab- 
itants of the county or counties where the 
acts have been committed; for remedy of 
which evils, be it enacted," &c., "that it 
shall be lawful for the officers to whom any 
fees shall arise due on any prosecution of the 
lord proprietor against any servant that shall 
be imported into this province after the end 
of this session to recover the same from the 
masters as if they were their proper debts; 
and that it shall not be lawful for any officer 
to charge the public, or any county, for any 
fees on the prosecution of such servants, any 
law to the contrary notwithstanding." By 
the 3d section, it is provided, "that the own- 
ers of such servants, (unless the offence be 
capital, and the offender actually executed 
for the same,) at or before the expiration of 
the servant's servitude may cany him before 
the coxmty court, who are to judge what 
time, not exceeding three years, the sei-vant 
shall serve his master in recompense of the 
fees paid by the master." 

The above seems to be all the statute law 
bearing upon the question. None of the laws 
of MaiTlaud authorize the sheriff to charge 
the state or any county with the maintenance 
of persons committed as runaways. If the 
person committed be a servant, the fees are 
to be paid by the master, or by the prolonged 
servitude of the servant; if he be a slave 
the fees are to be paid by the owner; or by a 
sale of the slave; but if he be neither a serv- 
ant nor a slave, and consequently not a run- 
away, there is no means provided by the law 
of Maiyland for the recovery from the state, 
of the expenses of his maintenance in prisou. 
The 7th, 9th, and 20th sections of the act of 
1715, c. 44, authorize the condemnation of a 
free pei-son to servitude only in case of refus- 
al to pay the reward for apprehending him; 
not for the sheriff's fees for his imprison- 
ment. The 34th section of the act, however, 
impliedly subjects him to servitude to the 
sheriff or his assigns for the imprisonment 
fees and to the taker up, for the reward; but 
gives no authority to charge the state or the 
county with those fees. The act of 1719, c. 
2, applies only to servants and slaves whose 
masters are known and have had notice. 
The act of 1766, c. 6, charges the county with 
the fees of prosecuting slaves in the county 
court, but does not apply to those taken up 
for running away, and punishable therefor 
under the act of 1751, c. 14, § 8. The act of 
1715, c. 26, §§ 8, 9, only charged the county 
with the fees of prosecution of criminal ser\-- 
ants; not with the imprisonment fees of run- 



[21 Fed. Cas. page 4] 

aways, and was repealed by the act of Octo- 
ber, 1727, c. 2, which authorizes the officers 
to recover the fees of prosecution from the 
masters only, who are to be reimbursed by 
the prolonged services of the servants. The 
act of 1792, e. 72, is merely directory to the 
sheriffs to give certain public notices in ad- 
dition to those previously required by the act 
of 1719, c. 2, but gives no new authority to 
sell, or to charge the fees to the state or to 
the county. There is nothing, therefore, in 
the laws of Maryland which authorized the 
sheriff to charge the imprisonment fees of 
runaways, to the public, or even to the coun- 
ty, in any case. It is under the Maryland 
law only that suspected runaways are liable 
to imprisonment in the county gaol. The 
same law directs the manner in which the 
sheriff is to recover his fees for the impris- 
onment, as far as it has made them recover- 
able at all. By the act of congress the law 
of Maiyland is continued in force. To say 
that the slieriff, or the marshal who is sub- 
stituted for the sheriff, shall have another 
remedy than that which is given by the 
ilaryland law, is not to continue the old law^, 
but to give a new law. But, by the act of 
congress of the Sth of IVIay, 1792, § 4 (1 Stat. 
275), the compensation of the marshal, for 
the maintenance of prisoners confined in gaol 
for any criminal offence, shall be included in 
his account, and paid out of the treasuiy of 
the United States. 

Is this offence of running away, which is 
made such by the Maryland law only, such 
a criminal offence as is contemplated by the 
act of congre^? Did congress intend to re- 
lieve the master of the servant, and the owner 
of the slave, and the servant and slave, also, 
from the payment of those fees? The act of 
congress, in terms, applies, at least, as strong- 
ly to the case of a servant or slave who is 
actually a runaway, as to a person who is 
wrongfully committed as such. The law of 
Maryland hnposes no fine on a rmiaway, for 
the benefit of the state or county, and gives 
the state no right to costs against him; in- 
deed, it does not subject him to a public pros- 
ecution. The punishment of a slave, for run- 
ning away, is to be iniiicted by the justices 
of the county court, under the act of 1751, c. 
14, § 8, only upon the application, complaint, 
or order of the master or owner, or upon the 
application or complaint of some person dam- 
nified or mjured by such slave; and by the 
words of the act, the justices are obliged, im- 
mediately upon such application, to inflict the 
punishment in a summary way, without a 
trial. Such a proceeding cannot be called a 
prosecution, within the meaning of the act of 
1766, c. 6. The law of Maryland was evi- 
dently made for the sole benefit of masters, 
and the public was no otherwise concerned, 
than as the law tended to give a greater se- 
em-ity to that kind of property which a mas- 
ter has in the services of his servant or slave. 
The only penalty upon a runaway servant 
was compensation to the master for the loss 
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of his service, and the payment of his impris- 
onment fees, and a reward to the person -vvho 
apprehended him. All this enured to the ben- 
efit of individuals, not of the public- I do 
not think that running away is such a crim- 
inal offence as is contemplated by the act of 
congress of the Sth of May, 1792, § 4 (1 Stat. 
275). It seems to me that the law of 3Iary- 
land, which was continued in force, should be 
executed, after the separation, in the same 
manner as it was executed before; and that 
the marshal has no more right to look to the 
United States for payment of his fees, than 
the sherifE had to look to the state of Mary- 
land, before the separation. Such was the 
construction of the adopted laws, by the 
judges of this court, immediately after the 
separation, and acquiesced in by the respective 
marshals, as I believe, up to the present time 
—a period of twenty-four years. In point of 
fact, I believe there have been very few, if 
any, legal commitments of persons, as runa- 
ways. I have seen many of the warrants of 
commitment, and I do not remember to have 
seen one which would, in my opinion, justify 
the mai*shal in detaining the prisoner. The 
justice, generally, only says that the person 
was brought before him as a runaway, and 
requires the marshal to receive and keep him 
until discharged in due course of law. The 
justice does not state that he has good cause, 
supported by oath, to believe that the per- 
son is a sen-ant or slave, (without which he 
cannot be a runaway,) nor even that he has 
adjudged him to be a runaway; at least, I 
have never seen a warrant of commitment 
which states that the person has been con- 
victed, before the justice, of being a runa- 
way. Before a justice of the peace can law- 
fully commit a person as a runaway, I imag- 
ine the justice must have examined the cir- 
, cumstances and the evidence, and must have 
exercised his judgment; and must be satis- 
fied, by testimony, upon oath or solemn af- 
firmation, that the person is really a runaway. 
If a person be found travelling out of the 
county where he resides, without a pass, un- 
der the seal of the covmty, he may, under the 
6th section of the act of 1715, c. 44, be taken 
up and carried before a justice of the peace; 
but the circumstance of ti'avelling without a 
pass, is not, of itself, sufficient to justify the 
magistrate in committing him as a runaway. 
He is still to inquire whether the person is 
sufficiently known, and what account he can 
give of himself, and not to commit him unless 
he shall'be satisfied by the evidence, and shall 
adjudge that he ought to be deemed and taken 
as a runaway. Color is said to be evidence 
of slavery; and a slave found abroad, witli- 
out a pass, is liable to be taken up, as a run- 
away, and carried before a justice of the 
peace; but the circumstance of his being 
found without a pass, is not alone sufficient 
to justify the magistrate in committing hhn as 
a runaway. The justice is still bound to in- 
quire into the circumstances, and to exercise 
tils judgment; and must adjudge him to be a 



mnaway before he can lawfully commit him. 
Color is only prinja facie evidence of slavery, 
and may be rebutted by other evidence, such 
as, that the prisoner has long lived and acted 
publicly as a free man, or evidence that his 
mother was a free woman, &c. In all cases 
of commitment the justice ought to be satis- 
fiea, by evidence, as I apprehend, that the 
person is a runaway servant or slave. Upon 
the whole, I am of opinion that the marshal 
has not a right to include, in his account 
against the United States, his imprisonment 
fees for persons committed as runaway serv- 
ants or slaves under the adopted laws of 
Maryland. 

The other question submitted, is whether 
the United States are liable to the marshal for 
the maintenance of petitioners for freedom, 
committed, by order of the court, for safe 
keeping, because their pretended masters or 
owners will not give security for the petition- 
ers' appearance in court, to attend the trial, 
&c. When a petition for freedom is filed, it 
has been long the practice of the courts in 
Maryland, before they will permit the defend- 
ant or respondent to appear in the cause, to 
require him to give seciu-ity, by way of re- 
cognizance, for the appearance and security of 
the petitioners. If the defendant should re- 
fuse to give such seem-ity, there might he a 
failure of justice, by the defendant seizing the 
petitioners and removing them from the ju- 
risdiction of the court. To prevent this fail- 
ure of justice, the court, where they have had 
reason to believe that the defendant would 
be guilty of such a contempt, have ordered the 
mai-shal to take and safely keep the petition- 
ers until the trial, or until the defendant will 
give the security required by the rules of the 
court. The expense of maintaining them in 
the custody of the marshal, for that purpose, 
is one of the reasonable contingencies accru- 
ing in holding the court, and ought to be al- 
lowed if the petitioners gain their freedom; 
otherwise, that expense must be paid by their 
owners. 



Case 'No. 1S,138. 

In re RUNDLE et al. 
[2 N. B. E. 113 (Quarto, 49); 1 Chi. Leg. News, 

District Court, S. D. New York. Oct. 3, 186S. 

Bankruptcy — ^Debt Created bt IPraud — AcTioy 
IN State Court to Determine 

ASIOUNT OF CLAI^ir. 

A debt created by fraud is provable under the 
bankrupt act [of 1867 (14 Stat. 517)]. Where 
amount due to a creditor is in dispute in a state 
court the court of bankruptcy may allow the suit 
to proceed for the purpose of ascertaininsr the 
amount due, but execution will be stayed if the 
debt is such as will be discharged by a discharge 
in bankruptcy. 

[Cited in brief in Scott v. Olmstead, 52 Vt- 



, -^ [Reprinted from 2 N. B. R. 113 (Quarto, 
49), by permission. 1 Chi. Leg. News, 30, con- 
tams only a partial report.] 
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[III the matter of RuncilG & Jones, bank- 
rupts.] 

Vose & McDaniel, for bankrupts. 
Weeks & Forster, for creditor. 

BLATCHFORD, District Judge. Scliedule 
A to the petition in bankruptcy sets forth the 
debt of twenty-six thousand two hundred and 
eighty-nine dollars and fifty-seven cents to 
(;eor<ie Kudge, Jr., as being in suit in the 
.«tate court, and states that the amount of the 
debt is contested. Whether the debt be or be 
not, as it is claimed to be by the creditor, a 
debt created by the fraud or embezzlement of 
the bankrupts, or by their defalcation while 
acting in a fiduciary character, it is a debt 
provable under tlie act (sections 19 and 33). 
The twenty-first section provides that if the 
amount due to a creditor claiming a provable 
debt is in dispute, "the suit, by leave of the 
court iu bankruptcy, may proceed to judg- 
ment for the purpose of ascertaining the 
amount due, which amoimt may be proved in 
bankruptcy, but execution shall be stayed as 
aforesaid." I think this a proper case in 
which to allow the suit in the state court to 
proceed, for the purpose of ascertaining the 
amount due. The bankrupts, by their answer 
iu tliat suit, wholly deny the indebtedness al- 
leged in the complaint in the suit If it should 
he adjudged, as the result of the litigation in 
the suit, that there is no debt, the whole ques- 
tion will be disposed of. If a debt should be 
established, tlie question as to whether it will 
or will not be discharged by a discharge grant- 
ed to the bankrupts, can be raised and dis- 
posed of on a motion which can then be made 
to this court to stay execution on any judg- 
ment which may be recovered for the debt in 
the state couit. 



Case TJo. 13,139. 

RUXT>LK V. DELAWARE & R. CANAD.i 

[1 Wall. Jr. 27S.] 2 

Circuit Court, E. D. Pennsylvania. April Terjn, 
1849.3 

Courts — JcuiiiDiCTioM— Local Actions — Coiipo- 
jt.vrioNis— Kit.nTh OF Pexn'silvania and New 
Jersey ix the Delaware — Lioesse as Dis- 
tinguished FROM Grant. 

1. A Pennsylvania plaintiff may sustain an 
.iction in this court in New Jersey against a cor- 
poration chartered by the latter state, for conse- 
quential injuries done to the plaintiff's real 
Iiropert.y lying in Pennsylvania, the cause of 
the injury— a canal- being in New Jersey. 

[Cit( d in Mannville Co. v. City of Worcester, 
138 Mass. 90. Cited in brief in Mason v. 
Warner. 31 Mo. 509.] 

2. A corporation is private, as distinguished 
from publick. unless the whole interest belongs 

1 For the report of the following case the au- 
thor is indebted to the excellent brief and notes 
of A. I. Fish, Esq., of the Philadelphia bar, one 
of the learned counsel who assisted in the ease 
at Trenton. 

2 [Reported by John WiUiam Wallace, Esq.] 

3 [Aflirmed in 14 How. (55 IT. S.) 80.] 



to the government, or the corporation is creat- 
ed for the administration of political or munici- 
pal power. 
[Citad in Putman v. Ruch, 56 Fed. 418.] 

3. The proviso in the Pennsylvania and New 
Jersey act of 1771 (section 7), by which those 
states, in declaring the Delaware river a com- 
mon highway, and aiithorising the improvement 
of it by commissioners, provided that no ])ower 
given by the act should give power "to remove, 
throw down, lower or impair, or in any manner 
to alter" certain mill dams, nor to obstruct or 
"in any manner hinder" the owners of them, 
or "their heirs and assigns from tak- 
ing water out of the said river for the use of the 
said mills," is not a grant of the water, but the 
tolwation of a nuisance, and a mere license, rev- 
ocable at pleasure, to use the water. 

[Cited in Backus v. City of Detroit, 49 Mich. 
114. 13 N. W. 382.] 

In the year of 1771, the provinces of Penn- 
sylvania and New Jersey respectively passeil 
an act— Act Pa. March 9^ 1771 (1 Smith's 
Laws. 322); Act N. J. Dec. 21st (AUinson's 
Laws, 347)— declaring the river Delaware 
which separates them to be "a common high- 
way, for the purposes of navigation," and 
appointing commissioners wath full power 
and authority to remove all obstructions in 
the channel, whether natural or artificial. 
One section of the law enacts that no person 
shall presume to divert, lead or draw, by any 
race or other device, any of the water of the 
river from its natural cotn-se for the use of 
any mill or water work. Another section 
authorises an indictment for maintaining any 
dam, with a proviso, however, in the act. 
that nothing in it should give power or au- 
thority to the commissioners to remove, 
throw down, lower, impair, or in any man- 
ner to alter a mill-dam erected by Adam 
Hoops, iu the said river; or any mill-dam 
erected by any other person or persons in 
the said river, before the passing of this act. 
"nor to obsti'uct, or in any manner to hinder 
the said Adam Hoops, or such other person 
or persons, his or their heirs and assigns, 
from maintaining, raising, or repairing the 
said dams respectively, or from taking water 
out of the said river for the use of the said 
mills and water works." The mill and water 
works of Mr. Hoops were on the I'ennsyl- 
vania shore, just opposite Trenton, and were 
fixed there before the iiassage by either state 
of the act of 1771.* 

In the years 1830 and 1831, the state of 
New Jersey incorporated the defendants, giv- 
ing them power to make a canal from the 
waters of the Delaware to the waters of the 
Raritan (that is across the state of New Jer- 



■i At Trenton the stream of the rivi»r nieet^ 
the tide, and there is a fall of over nine feet 
when the tide is out, and over five feet at high 
water. A small island lies near the Pennsyl- 
vania shore, extending from tide water toward 
the head of the falls. Mr. Hoops owned the 
land on the western margin of tlie river, and 
erected a dam between this island and the 
shore, in the maigin of the tide water. The 
island thus served as a wing dam, and gave him 
the benefit of the fall of the river for the mills 
which he had erected on his land. 
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sey,) and "to supply the said caual with 
water from the river Delaware by construct- 
ing a feeder, which shall he so constructed 
as to form a navigable canal not less than 
thirty feet wide and four feet deep, and to 
conduct the water from any -pavt of the river 
Delaware." 

The corporation, besides the usual powers 
of coiijorations, and particularly of those re- 
lating to coi-porations for internal improve- 
ments, had generally such power as was 
"necessary to perfect an expeditious and coui- 
I)lete line of eommimieation from Philadel- 
phia, and to carry the objects of this act 
into effect" The capital stock was fixed at 
one million of dollars, with right of increase 
to a million and a half; divided into shares 
of a hundred dollars each; three-fourths of 
which were opened to be subscribed for by 
the publick generally; the state of New Jer- 
sey reserving a right to subscribe for one- 
fourth, or any less sum. There were nine 
directors, of whom the state was to ap- 
point two, if she subscribed for a fourth part 
of the stock, or one, if for a less sum. The 
state has the right of taking possession of 
tlie canal. If the company abandoned or fail- 
ed to keep it in repair for three successive 
yeai-s: and also at the end of thirty years to 
take possession of it on paying its worth at 
an appraisement to be provided for. The 
company did accordingly make a canal, di- 
verting the water from the river Delaware 
about twenty miles above Mr. Hoops' mill 
dam, that is to say, about twenty miles 
above Trenton, the place to which the tides in 
the Delaware are able to rise. The plaintiffs 
who had succeeded to Jlr. Hoops' right, now 
brought this action on the case, in the New 
Jersey district, for injury to their mills in 
Pennsylvania, by the consequent diversion 
of the water. 

On demurrers these three points arose: 

I. Whether the action was properly brought 
in the New Jersey district; or whether, as 
the real estate, the subject of the injury, was 
in Pennsylvania, and the injury was expe- 
rienced there, the suit ought not to have been 
brought in the Pennsylvania distiict. 

H. Whether, admitting the juiisdictiou, the 
defendants were not a publick corporation, 
as distinguished from a private one;— and so, 
the agents and officers of the state of New 
Jersey discharging a duty imposed upon them 
by publick law, and thus not liable to action 
from individuals in the courts. 

III. Whether, admitting both the jurisdic- 
tion of the court and the general liability of 
the defendants for injm'ies done by their 
canal, the act of 1771 gave Mr. Hoops and 
his assignees any such grant of the water of 
the Delaware as enabled him or them to 
recover damages for a diversion of it in- 
jurious to his property, it not being admitted 
by the defendants that the navigation of the 
river was injured by the diversion. 

To understand this last point fully it is 
necessary to make a short historical state- 



ment concerning the river and the appropria- 
tion of Its water, c 

It has been generally understood by the pro- 
fession that the river Delaware and its islands 
were not included in the royal proprietaiy 
charter of either Pennsylvania or New Jersey, 
but that the propertj- in them remained in the 
crown, till by the Revolution of 1776 they 
passed equally to New Jersey and Pennsyl- 
vania. After this event, that is to say, in 
1783, the two states, entei-ed into an agree- 
ment by which, among other things, it was de- 
clared that the river from the north-west cor- 
ner of New Jersey, soutliwardly, to the circu- 
lar boundary of the state of Delaware, *'in 
the whole length and breadth thereof, is and 
shall continue to be and remain a common 
highway, equally free and open for the use, 
benefit and advantage of the said contracting 
parties." It was also declared by this agree- 
ment that each state should "enjoy and exer- 
cise a concurrent jmisdiction within and upon 
the water" of the said river. 

Under these notions and enactments, both 
states it appeared, and Pennsylvania in a par- 
ticular degree, had used the waters of the river 
by common agreement until 1815 without dis- 
pute. On the 4th Feb. ki the last named year 
New Jersey passed an act authorizing Coxe 
and others to erect a wing-dam in the river, 
and divert the water for the purpose of turn- 
ing mills and other machinery. This seemed 
to be the first exercise of an authority over 
the river by one state without the assent and 
ratification of the other. It called forth a pro- 
test from the legisla'ture of Pennsylvania, on 
the 21st of February, 1815; foUowed by a 



5 The following statements and public pro- 
ceedmgs illustrative of the whole river history 
from 1761 to 1848, were collected and cited bv 
J. M. Read, Esq., and are here arranged and 
preserved for reference by the profession in 
future cases: 1 Smith, Laws Pa. (1761) 235: 
Id. (1768) 280; Id. (1771) 324; Id. (1773) 406?^ 
(1774) 416; Id. (1776) '363; Id. (178Y) flo; 2 
Smith, I^aws Pa. (1782) 43; Id. (1784) 90; Id. 
(1785) 311; 3 Smith, Laws Pa. (1701) 24 Id 
(1793) 93; Id. fl803j 462; 4 Smith, liaws Pa 

^S ^' .¥• ^H 11«' 5 Smith' Laws Pa. 
(1809) 5; .Pa. H. J. (1814-15) pp. 537-557; 
^'i^J'^r^^^^ N. J. 71815) p. 190; Pa, H. j! 
(1816-17) pp. 537-557; 6 Smith, Laws Pa. 
(1817) 422-503; Pa. H. J. (1817-18) p. 131: 
Pamph. Laws Pa. (1819) 261; Paraph. Laws 
N. J. (1820); 7 Smith, Laws Pa. (1821) p. 393: 2 
Harr. Comp. N. .T. (1824) 71; Pamph. Laws Pa. 
fl82o) 144; 9 Smith, Laws Pa. (1826) 103; Id. 
(1827) 332; Pa. H. .1. (1827-28) p. 101; 10 Smith. 
Laws Pa. (1828) 112-175; Pa. H. J. (1828-29 
p. 312; 2 Harr. Comp. N. J. [is-nj] 246: N. .1. 
Ass. Min. (1829) pp. 126-141 ; 10 Smith, Laws Pa . 
(1829) 408; Pa. H. J. (1829-30) pp. 198, 201. 
209. 225, 293; Pamph. Laws Pa. (1830) 129- 
218; Id. (1831) 216; 2 Pa. H. J. (1831-32) pp. 
117, 123. 227; Pamph. Laws Pa. (1832) 638; 
Pa. H. J. (1832-33) p. 184; Id. (1833-34) Ap- 
pend. 209: N. J. Ass. Jlin. (1834) p. 19; 2 Pa. 




Pa. H. J. (1842) p. 49; Pamph. Laws Pa. (1843) 
237-241; Id. (1844) 554; Id. (1845) 502; Ex 
Doc. Pa. (1846); 2 Pa. Sen. J. pp. 25, 26; 
Pamph. Laws Pa. (1846) 408; Id. (1847) 355; 
Ex. Doc. (1847); Pamph. Laws Pa. (1848) 46. 
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second remonstrance in 1816, and a proposition 
to submit the matter to the supreme co\irt of 
the United States, which was refused by New 
Jersey. After numerous messages and re- 
monstrances between the governors and leg- 
islatures, commissioners were mutually ap- 
pointed to compromise the dispute; but they 
failed to bring the matter to any conclusion. 
The dispute was never settled, and the wing- 
dam remained in the river. 

In 1824, the state of New Jersey passed the 
first act for tlie incorpoiTition of the Delaware 
and Earitau Canal Company, for which tbe 
company gave a bonus to the state of $100,- 
000, pLaws 1824, p. 175.] This act reoLuired 
the consent of the state of Pennsylvania; and 
on application being made to her legislature, 
she clogged her consent with so many condi- 
tions, that New Jersey refused to accept her 
terms, returning the bonus to the company; 
and so the matter ended for that time. 

Both parties then appointed commissioners 
to effect, if possible, some compact or ar- 
rangement, by which each state should be au- 
thorized to divert so much of the water, as 
should be necessary for their contemplated 
canals. After protracted negotiations, these 
commissioners finally in ISS-Jt agreed upon 
terms, but the compact proposed by them was 
never ratified by either party. 

In the meantime each state appropriated to 
itself as much of the waters of the river as 
suited their purpose. In 1827 and 1828, Penn- 
sylvania diverted the stream of the Liehigh, 
a confluent of the Delaware, and afterwards 
finding that stream insufficient, took addition- 
al feeders for her canal out of the main stream 
of the Delaware. On the 4th of February, 
1830, the legislature of New Jersey passed the 
act under which, the defendants were incor- 
porated, and in pursuance of which they have 
constructed the dam and feeder, the subject 
of the present suit [Laws 1830, p. 73.] 

It did not appear that after this date, either 
state had strongly interfered to prevent the use 
of the water by the other: though thi? ab- 
stract right to do so had never been relin- 
quished by Pennsylvania. The tide not flow- 
ing above Trenton, and ordinary boats not be- 
ing able, in consequence of a fall in the river 
there to go above that place, the upper part 
of the river had become of comparative unim- 
portance as a common highway: being im- 
portant chiefly -for bringing lumber down in 
the spring of the year, when the rains always 
make the river full, in spite of all artificial di- 
versions which it would be possible to make. 
While on the other hand, the canals in both 
states supplied from the river, are intimately 
and extensively connected with their trade, 
revenues, and general prosperity. 

ilr. Vroom and Mr. Ashmead, for plaintiff. 

I. As to the jurisdiction: It is conceded 
that the river is a common boundary, and 
of common jurisdiction; that the water 
drawn off is drawn off from Pennsylvania, 
and that the canal which draws it lies in 



New Jersey. If this were an ejectment for 
the mill, or any other action in rem, the suit 
would have to be brought in Pennsylvania. 
But it is not so. It is a suit for dam- 
ages caused by digging a canal; and that 
canal lies in New Jersey- Even admitting 
that the action were local, yet, says Lord 
Coke, "where the action is foimded on two 
things done in several counties and both are 
material and traversable, and the one, witli- 
out the other, does not maintain the action, 
the plaintiff may bring his action in which of 
the counties he will." e 

II. As to the character of the corporation. 
The Delaware and Earitan Canal Company is 
not the state of New Jersey, nor the agent of 
the state. It is a mere collection of individuals 
erected into a corporation for the more easy 
transaction of their business. These individ- 
uals, at their own suggestion, and for their 
own benefit, have obtained a capacity of per- 
petual existence with other incidents of cor- 
porate character, and that is all. Dartmouth 
College V. Woodward, 4 Wheat. [17 V. S.] 518; 
Bonaparte v. Camden & A. R. Co. [Case No. 
1,617]. The state has imposed no duty upon 
them. They are not acting for the state, nor by 
any order of the state. They are therefore not 
protected as public agents. The case of Ten 
Eyck V. Delaware & K. Canal Co., in the su- 
preme court of New .Jersey, is upon the same 
charter, and decides the exact point 3 Har. 
[18 N. J. Law] 202. And see Governor, Etc., 
V. Meredith, 4 Term R. 7Qi; Boulton v. Crow- 
ther, 2 Bai-n. & C. 703; Hall v. Smith, 2 Bing. 
156; Sutton v. Clarke. 6 Taunt. 29. 

III. As to the right of the defendants to 
take the water: Mr. Hoops, by the proviso 
to the act of 1771, had a grant from both 
states prior to the act of partition between 
them in 1783. The former act, while giving 
power to the commissioners to improve the 
channel, provides that nothing in the act 
should give any power or authority * * * "in 
any manner to alter" this dam * * * "nor 
to obstruct or in any manner to hinder" Mr. 
Hoops, his "heirs or assigns," from main- 
taining, i-aising or repairing the said dam, or 
from taking water out of the said river for 
the use of said mill and water works." 

The construction of this is, that it was a 
right to place in the river a dam to be raised, 
repaired and maintained. It is not a mere 
license; nor temporary and personal. The 



6 Syllabus to Bulwer's Case, 7 Coke, 2. And 
see Mayor, etc., of London v. Cole, 7 Term R. 
583. and Oliphant v. Smith, 3 Pen. & W. 181. 
Oases bearing incidentally upon the subject so 
far as to prove the right to make an election 
in many cases sounding in damages, between 
the place where the injury was sustained and 
the place where the person is, — are: Gawen v. 
Hussee, 1 Dver, 38; Earl of Shaftsbury vl 
Graham, 1 Vent. 364; Thursby v. Plant, 1 
Saund. 237; Russel v. Sueelen. 1 Sid. 218; 
Gregson v. Heather, Fortes. 366; Bellasis v. 
Burbriche. 1 Ld. Raym. 171; Scott v. Brest, 2 
Term R. 240; Rex v. Burdett, 4 Barn. & Aid. 
95. And American cases, Foster v. Baldwin, 

I 2 Mass. 569; Mai-shall v. Hosmer, 3 Mass. 23; 

1 Smith v. M'lver, 9 Wheat [22 U. S.] 532. 
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subject to be protected was permanent, re- 
quiring great outlays to profit by the privi- 
leges of the proviso. The object -was perma- 
nent. "Heirs and assigns" are words of per- 
manency. It is not necessary, in construing 
an act of legislation that there sho^lld be 
technical words of grant Both states, by the 
act of 1771, surrendered their right to Hoops. 
That is enough. When acted upon, the right 
became an executed grant, and was the prop- 
erty of Hoops forever. As a "contract," it 
could not be "impaired." Fletcher v. Peek, 
G Oranch [10 U. S.] 87, 135; New Jersey v. 
"Wilson, 7 Cranch [11 U. S.] 164; Green v. Bid- 
die, 8 Wheat. [21 U. S.] 92; People v. Piatt, 
17 Johns. 193,— the last a case protecting the 
grant of a river. 

Even if the proviso in the act of 1771 were 
a license only, yet having been acted upon 
and been the subject of great outlays, it is 
irrevocable. Winter v. Brockwell, 8 Bast, 
308. 

If the proviso were not itself a grant, yet 
in favour of so ancient and uninterrupted a 
possession and so long an enjoyment it will be 
held to be evidence of a grant, or of a right 
as good as grant. We claim by prescription 
for between seventy and eighty years. 
Twenty years are enough for presumption of 
a grant. Bealey v. Shaw, 6 East, 208; Bal- 
ston V. Bensted, 1 Camp. 463; Tyler v. Wil- 
Idnson [Case No. 14,312]; Haight v. MoitIs 
Reservoir [Id. 5,902],— cases all of them, re- 
lating to the enjoyment of waters. 

But even if the act of 1771 had never^been 
passed we deny the right of New Jersey, or 
its creatures or agents, to drain the Dela- 
ware of its waters. In the river there is a 
community of rights, interests and privi- 
leges. The waters are indivisible. Both 
states hold them, all and every part of them, 
"per ray and per tout," in trust as a publick 
highway for the benefit of the citizens of the 
Union. Neither state has a right to impair 
the navigation in any degree. The with- 
drawal of water to any appreciable amount 
impairs the navigation, and the amount here 
is clearly appreciable, for it has confessedly 
Injured the plaintiff's mills. The navigation 
may not be practically injured now. Boats 
which now navigate might still navigate in a 
stream of half the size. But how will it be 
with larger boats, which- future times may 
require? The river in future times will prob- 
ably be navigated by the very largest boats 
that can navigate it at all. The least ap- 
preciable diminution of water may then be 
important. The right to lower the stream the 
hundredth part of an inch carries a right to 
divert or drain the river dry. There is but 
one rule on the subject, that is not to im- 
pair it at all. 

J. M. Read, Mr. Green, and A. I. Fish, for 
defendant. 

In an action on the case for injuries to 
real property, the party must seek his rem- 
edy where the injury is committed, and must 



lay his venue there. The distinction between 
local and transitory actions,— that is to say 
between such actions as operate in rem and 
such as sound in damages, merely,— is thor- 
oughly settled, and cannot be shaken. Liv- 
ingston V. Jefferson [Case No. 8,411]. That 
this is a local action, and as such subject to 
the laws which regulate that class of actions, 
is settled in Watt v. Kmney (23 Wend. 484; 
same case on appeal, 6 Hill, 82) in New 
York. C. J. Nelson, In the case says: "It 
appears to be conclusively settled that an ac- 
tion on the case for diverting a water course, 
so far savours of the realty as to be classed 
with local actions, and must be tried in the 
county where the injury happens." 

The corporation is a publick one. Its pur- 
poses are publick. The state owns a large 
proportion of its stock and may before long 
become the proprietor of it all. The case of 
Ten Eyck v. Delaware & B. Canal Co., 3 
Har. [IS N. J. Law] 200, In the supreme 
court of New Jersey, relied on by the other 
side, has not the highest authority. Vander- 
veer v. Same Defendants (Ms. Miu. Ct. App. 
1842) involved the same questions, and on an 
appeal from the decision of the supreme 
court which made a similar decision, the 
court of appeals was equally divided; — stand- 
ing nine to nine. In a leading case In Penn- 
sylvania (Monongahela Nav. Co. v. Coons, 6 
Watts & S. 101, 114) the state had Incorpo- 
rated a canal company in no respect more 
public in its character than this one. See 
Act Pa. Leg. March 31, 1836 (Pamph. Laws, 
p. 282). It destroyed the plaintitE's mill-dam. 
The court held that however morally bound, 
there was no legal obligation to pay. "If the 
state," says C. J. Gibson, "would not be 
bound to pay, how Is the defendant bound? 
The company acted by her authority." Yet 
the act of Incorporation imposed no obligation 
to destroy the dam; nor was tlie company the 
agent of the state, any more than the defend- 
ants. 

Unless Mr. Hoops has some such grant of 
the water as amounts to contract within the 
meaning of tlie constitution, he cannot sus- 
tain this suit any where. Now, on general prin- 
ciples, both of the common and the civil law, 
running water is common to all. Mason v. 
Hill, 5 Barn. & Adol. 1. And see Mayor, etc., 
v. Commissioners Spring Garden, 7 Pa. St. 
355. The doctrine is recognized in the su- 
preme court of New Jersey (Arnold v. Mun- 
dy, 1 Halst. [6 N. J. Law] 1, 61, 71, and 76), 
where it is said that by the law of nature 
navigable streams are common to every body, 
subject only to laws regulating their use, and 
that they cannot be aliened. The validity of 
even an express grant of the specific water 
might be questioned. But Mr. Hoops had 
no grant of any thing. The case is this: The 
act of 1771 declares the river a highway, and 
makes maintaining of any dam there an in- 
dictable offence. The proviso is but the ex- 
ception of Mr. Hoops' dam from the general 
liability. If the proviso had not been insert- 
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ed the commissioners would have been bound 
to destroy tbe dam and indict Mr. Hoops for 
obstructing the highway which it was the ob- 
ject of the act to dear. The proviso tlien is 
but a license. It is moreover in derogation of 
general and paramount right in the commu- 
nity, and therefore must be construed strictly. 
But the value of this so called "grant" is not 
open to controversy here at all. Its precise 
value is settled in Pennsylvauia; the supreme 
court of which state has declared that a li- 
cense given by publick law to a riparian own- 
er to erect a dam in a large navigable river 
and conduct the water upon his land for his 
own private purposes, is subject to any futiu'e 
provision which the state may make with re- 
gard to the navigation of tlie river -(Susque- 
hanna Canal Co. v. Wright, 9 Watts & S. 9; 
Monongahela Xav. Co. v. Coons, Id. 101); and 
"if the state authorize a company to construct 
a canal which impairs the right of such ri- 
parian owner he is not entitled to recover 
damages from the company." Now certainlj' 
the two states wliich tolerated the dam by the 
act of 1771 have made a new provision by the 
act of 1783, which parted the whole river be- 
tween the two states. .That act did in effect 
revoke the former license to Sir. Hoops. 

The title by prescription which is relied on 
is equally unsound with that of express grant. 
'•Like adverse possession, prescription does not 
prevail against sovereign powers who cannot 
apply the same vigilance which is reasonably 
required of private proprietors." Pea Patch 
I.sland Case [Case No. 10,872]. 

It is no part of this case that tlie navigation 
is impaired by the use which the defendants 
make of the river. Tliey therefore trench up- 
on no publick rights; and their private rights 
to use the water are just as good as those of 
any riparian owner. They may dip in the 
margin of the river, or draw the water in pipes 
or drains. So long as they do not impair the 
navigation of the river they are within the 
bounds of right. 

The Delaware river being the joint prop- 
erty of both states, Mr. Hoops and his as- 
signs own no part of it either above or below 
where the tide flows. [Case No. 474.] Navi- 
gable water in Pennsylvania does not mean 
tide water merely. Every part of the Dela- 
ware river— above Trenton as well as below it 
— belongs to the commonwealth, not to the ri- 
parian owner. The rule of the civil law, not 
of the common law, prevails in that state. 
Carson v. Blazer, 2 Bin. 475. If the water has 
been diverted to the injiu-y of her citizens, tlie 
state of Pennsylvania alone ^^*ould have a 
light to complain. But that state is estopped 
by her own acts. She has diverted entire con- 
fluent streams from the waters of the Dela- 
\^'are. She has taken directly from the main 
stream large supplies of water for her canals 
and publick improvements, without asking or 
obtaining the sanction of New Jersey. 

GRIER, Circuit Justice. The first question 
in the order in which they have been argued 



with much learning and ability, is that affect- 
ing tlie jurisdiction of this court over the sub- 
ject matter of the suit. 

Originally all actions wei'e ti'ied in the prop- 
er county in which they arose, pursuant to the 
maxim, "Vicini vicinoi*um facta presumuutur 
scire." Now all personal actions, as debt, det- 
inue, assault, deceit, ti'over, &c. may be 
brought in any county. But actions real and 
mixed, as ti-espasses quare clausum fregit, 
ejectment, waste, &c. must be laid in the coun- 
ties where the land lies, and if not so laid, it is 
cause of demurrer. 1 Bac. Abr. tit. "Actions 
Local and Transitory," A. This distinction be- 
tween actions local and transitory, is still 
maintained (Livingston v. Jefferson [Case No. 
S,411]) even at the expense of a failure of jus- 
tice. The present is undoubtedly to be class- 
ed with local actions- But it often happens 
that indictments for criminal offences, and ac- 
tions on the case for injuries to real property 
and other cases local in their nature, are- 
founded upon things done in two or more 
counties, which are necessary to constitute 
the offence. Formerly where a nuisance was^ 
done in one county to lands lying in another, 
an assisa in confinio comitatus lay at common 
law. Fitzh. Nat. Brev. 183, 184. "And albeit,'" 
says, Lord Coke, "the counties do not adjoin^ 
but there be twenty counties mean between 
them, yet the assize in confinio comitatus dotlr 
lie, and the justices shall sit between the said 
counties." Co. Litt. 154a. And if a declai-ation 
contained matters lying in two counties, it 
was tried by both counties on a venire direct- 
ed to the sheriff of both counties, who sum- 
moned six of each county. But such proceed- 
ings have long been obsolete and the doctrine- 
established in Bulwer's Case, 7 Coke, 2a, has 
cA^er since been held as law both in England 
and this country: "That where the action is- 
founded on two things done in several counties 
and both ai-e material and ti-avei"sable, and 
the one without the otiier doth not maintain 
the action, then the plaintiff may bring his ac- 
tion in which of the counties he will." Thus, if 
a man does not repair a well in Essex which 
he ought to repair, whereby my land in Mid- 
dlesex is drowned, I may bring my action in 
Essex, for there is the default as it is adjudg- 
ed, in 7 Hen. IV. pi. 8, or I may bring it in 
Jliddlesex, for there I have the damage, as is 
proved by 11 Rich.'IL, 'Action sur the Case.* 
36." Gawen v. Hussee, 1 Dyer, 3Sa; Scott v. 
Brest, 2 Term R. 241; Mayor, etc., v. Cole, 7 
Terra R. 583; Rex v. Burdett, 4 Barn. & 
Aid. 95; Oliphant v. Smith, 3 Pen. & W. ISO. 

It has been objected to the application of 
this doctrine, to the present case, that it re- 
fers to counties which adjoin, and not to sov- 
ereign states. This is a distinction, it is true, 
between the cases cited and the present, but 
we have heard no reason given why it should 
make a difference. Actions may be maintain- 
ed in the courts of New Jersey by a Pennsyl- 
vanian to recover a debt or damage for a per- 
sonal injury: And why not for an injuiy to 
real property? The answer must be, because 
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the action is local and not ti-ansitory. The 
difficulty is caused not by any principles of in- 
ternational law, but by the common law, 
-which Is the same in both states. By the com- 
mon law then, it must be solved. The objec- 
tion is founded not on the plaintifE's right to 
a remedy, but on the mode of trial; and is 
after all but an objection to the venire. But 
I liave shown that the venire is well laid in 
New Jersey, (which as regards this court 
forms one county) because the nuisance com- 
plained of was created in that state. If then 
the action be local, and this its proper venue, 
what is the value of the distinction? The plea 
to the jurisdiction must therefore be oveiTuIed. 

Are the defendants then a publick corpora- 
tion and therefore as publick officei-s who have 
acted within the scope of their authority and 
without malice or oppression, not liable for 
consequential injury? "Where a paiiy at- 
tempts to justify under a publick law, for a 
consequential injury inflicted on the property 
of anotlier, he must show that he was a pub- 
liclv officer, in the performance of a duty im- 
posed upon him by law; that he did not ex- 
ceed his authority, but acted according to the 
best of his skill and judgment, doing that only 
which it was his duty to do. ' Governoi*, etc., 
V. Meredith, 4 Term R. 794; Sutton v. Clarke, 
6 Taunt. 29; Boulton v. Crowther, 2 Barn. & 
0. 703; Hall v. Smith, 2 Blng. 156. 

In the popular meaning of the term nearly 
every coiporation is publick, inasmuch as they 
are all created for the publick benefit. Yet if 
the whole interest does not belong to the gov- 
ernment, or if the corporation is not created 
for the administration of political or municip- 
al power, it is a private coipoi-ation. Thus all 
bank, bridge, turnpike, rail road, and canal 
companies are private corporations. In these 
and other similar cases, the uses may in a 
certain sense be called publick, but the corpo- 
rations are private, as much so as if the fran- 
chises were vested in a single person. Dart- 
mouth College V. Woodward, 4 ^Tieat. [17 U. 
S.] 6G9. The state by virtue of its right of 
eminent domain, may take private property 
for publick purposes upon making compensa- 
tion. It may delegate this power to a private 
corporation py reason of the benefit to accrue 
to the publick, from the use of the improve- 
ments to be consti'ucted by the corporation. 
But such delegation of power to be used for 
private emolument as well as publick benefit, 
does not clothe the corporation with the invio- 
lability or immunity of publiclc officers per- 
foi-ming publick functions. 

In the ease of Ten Eyck v. Delaware & R. 
Canal Co., 3 Har. [18 N. J. Law] 204, the 
supreme court of New Jersey in their opinion 
delivered by Nevius, J., speaking of the cor- 
poration defendant in tins case, very cor- 
rectly say: "Whatever may have been the 
objects of this corporation, whether to erect 
a publick navigable highway, or to improve 
the navigation of the Earitan river, or wheth- 
er the publick have the right to the use and 
enjoyment of these improvements wlien made 



or not, the company are essentially a private 
company, and are not the agents of the state. 
Their works arc not constructed by the re- 
quirement of the state. The state could not 
compel the company to construct this canal. 
It has permitted them to do so at their own 
request. The whole scope of their charter 
indicates clearly, that the legislature did not 
intend to interfere with private and vested 
rights, without providing a recompense to be 
paid by the company and not by the state; 
and if the injury or damage has accrued to 
the private property or rights of others, which 
could not be foreseen or anticipated, and are 
therefore not provided for in the charter of 
the company; this constitutes no reason why 
the party thus injured should not be compen- 
sated." - 

As an exposition of the law of this state, 
this ease is binding on this court; and we 
fully conexu" in the principles of law laid 
down by the judge who delivered the opinion 
of the court. And see Sinnickson v. Johnson, 
2 Har. [17 N. J. Law] 150; Stevens v. Pro- 
prietors of Middlesex Canal, 12 Mass. 466; 
and Crittenden v. Wilson, 5 Cow. 165. 

The case of Monongahela Nav. Co. v. 
Coons, 6 Watts & S. 101, in Pennsylvania, 
has been relied upon as establishing a con- 
trary doctiine. It is trae, that in that case, 
the Monongahela Navigation Company was 
a private corpoiution. They had power to 
make a slack water navigation in tlie Mo- 
nongahela river, by the erection of dams 
and locks in the same; and the act of in- 
coi-poi-ation required them to make compen- 
sation for injuries done to private prop- 
erty on the Monongahela, but made no pro- 
vision for compensation for like injuries on 
the Toughiogany its confluent, because tlie 
company were not empowered to back the 
water or affect its natui-al flow in the Tou- 
ghiogany. But the company 'v the erection 
of a dam in the Slonongahela below the 
mouth of the Toughiogany, destroyed a mill 
erected on that stream, under a license from 
the commonwealth, and were held not liable 
to make compensation. But this case seems 
founded on doctrines peculiar to the courts 
of Pennsylvania; and although in the detei'- 
mination of points hereafter to be considered 
in this ease, it will be quoted as binding au- 
thority; for the purposes of the question now 
under consideration, we must be governed by 
the law as established by the courts of New 
Jersey. 

If therefore, the plaintiff's claim for dam- 
ages in this case, had arisen from the flood- 
ing of his land either on the New Jersey or 
Pennsylvania side of the river, by tlie dam or 
wing wall erected by defendants for the pur- 
pose of feeding their canal; or for injury 
to a mill erected on a private stream by 
flowing back the waters of the river; the 
case would probably have ended here, and 
the plaintiff been entitled to judgment. 

But the injury alleged does not arise from 
either of these causes. The plaintifE's mill 
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is situated twenty miles below the head of ' 
the canal or feeder and the dam erected by 
defendants; and the injm*y complained of 
arises from the diversion of the water of the 
Delaware and its confluents; thereby dimin- 
ishing the flow of water to the plaintiff's 
mill. 

By the section of their charter quoted in 
Rundle V. Delaware & R. Canal [Case No. ' 
12,139] the defendants have the authority of : 
the state of New Jersey, for diverting the 
water of the river Delaware for the purpose I 
of canal navigation. i 

In order then to ascertain the plaintiff's ; 
right to recover for any injury alleged to be 
■consequential upon such diversion, w^e must 
venquire: 1. To whom do the channel and 
waters of the river Delaware belong? 2. 
What are the rights of the plaintiff as ripa- 
rian owner, iu the said river, according to 
the laws of Pennsylvania? 3. Have they any 
title to the waters of said river or the use of 
their mills-', by grant from the states of Penn- 
sylvania and New Jersey, or either of them? 
4. Had the state of New Jersey a right to 
divert the waters of the Delaware for the 
purpose of canal navigation without the con- 
sent of Pennsylvania? 5. And whether or 
not, has the plaintiff a right to dispute their 
power or to i-aise that question in the present 
controversy ? 

The river Delaware is the boiindary be- 
tween the states of Pennsylvania and New 
Jersey. The tide ebbs and flows to the part 
of the Trenton Falls where the Trenton bridge 
crosses the river. Above that point it is a 
fresh water stream. Previous to the Revolu- 
tion, the channel and waters of the river be- 
low Trenton, so far as the river was naviga- 
ble in the common law sense of the term, 
were vested in the king of England. The 
grant both for New Jersey and for Pennsyl- 
vania was bounded by the river Delaware. 
So far as the tide ebbed and flowed, these 
proprietors had no title to the bottom of the 
river below low water mark. But above the 
bridge and the flow of the tide, the proprie- 
tors of each province, held ad filum medium 
aquse, by the established principles of the 
common law, according to which their re- 
spective grants must be consti'ued. So far 
as the river was the property of the crown, 
it devolved on the two states by the Revolu- 
tion, and the treaty of peace with Great Brit- 
ain. Immediately after the treaty of peace, 
the states of Penn^lvania and New Jersey 
entered into the compact of April, 1783, mak- 
ing the Delaware a common highway for the 
use of both states. 

Without referring to the very numerous acts 
of assembly of the two states with regard to 
this river, which have been brought to om* 
notice by the industiy and research of the 
learned counsel, it will be necessary for the 
purposes of this case, to notice only a few of 
the more prominent points of its history from 
that time till the present. 

For thirty years after the compact the 



states appear to have enjoyed their common 
property -without any dispute or collision. 
When the legislature of either state passed 
any act affecting it, they requested and ob- 
tained the consent and concurrence of the 
other. The first dispute which arose on the 
subject was caused by an act of the legisla- 
ture of New Jersey, passed on the -itli of 
Februaiy, 1815. His honom* here went into 
a short narrative of this part of the river 
history, in very nearly the same words iu 
which it appears in the statement of the re- 
porter, who has adopted it in the preliminary 
part of the case. His honour then contin- 
ued: Indeed it would seem as if the river 
had become of little comparative importance, 
as a common highway, being used only for 
descending navigation in the spring of the 
year, when the banks are full and the sub- 
traction of the water for artificial navigation 
causes no sensible diminution, or materially 
affects the navigation of the stream. The 
practical benefits resulting to both parties 
from their great publick improvements have 
convinced them that further negotiations, 
complaints or remonstrances are useless and 
unreasonable; and thus by mutual acquies- 
cence and tacit consent the necessity of a 
more formal compact has been superseded. 

After the brief summary presented by the 
reporter's statement, and in the remarks 
which I have just made of the transactions 
between the states concerning this river, 
their common boundary and property, let us 
now inquire whether the plaintiffs have 
shown any title to the channel of the river 
and the use of the waters flowing therein 
which will enable them to support an action 
against persons authorized by either of the 
states to divert the waters of the river for the 
use of their great publick improvements. 

In 1771 ail". Hoops, at that time owning 
the Pennsylvania shore, and having erected 
his dam there, in the manner already describ- 
ed, the legislatures of the provinces of New 
Jersey and Pennsylvania passed concurrent 
acts declaring the river Delaware a "com- 
mon highway for the purposes of naviga- 
tion." By these acts commissionei*s were ap- 
pointed and authorized to rem.ove all ob- 
structions in the channel, whether natural or 
artificial, with the proviso whose effect has 
been one of the subjects of argument. 

By the common law of England a river is 
defined as navigable so far only as the tide 
flows. The soil under a navigable river does 
not belong to the owners of the adjoining 
banks. But fresh water streams of what 
kind soever belong of common right to tlio 
owners of the adjacent soil. 

The water may be under a servitude to the 
publick as a highway, but still the channel 
of the river to its central line belongs to the 
riparian owner who by reason of his title to 
the land over which it flows has an usufruct 
in the water as it passes, provided he does 
not obstruct the publick use as a highway. 
And if before it was declared a highway, 
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he had erected mills or made other use of 
the stream as it flowed over his land, and his 
mills or other works are injured or impaired 
hy such seizure to a puhliclc use, he is enti- 
tled to remuneration as much as if houses or 
other land had been so taken. And if an in- 
dividual or a corporation should divert the 
water flowing on his land to his injury, they 
could not plead this exercise of the eminent 
domain granted to them by the state as a jus- 
tification for taking the private propertj': of 
the citizen without compensation. 

But the law of Pennsylvania by which the 
title and rights of the plaintiffs must be test- 
ed, differs materially from that of England 
and most of the other states of the Union. 
As regards her large fresh water rivers she 
has adopted the principles of the civil law in 
preference to that of England. In the case 
of Carson v. Blazer, 2 Bin. 475, the supreme 
court of that state decided that the large 
rivers, such as the Susquehanna and Dela- 
ware, were never deemed subject to the doc- 
trines of the common law of England applica- 
ble to fresh water sti'eams, but that they are 
to be treated as "navigable" rivers: that the 
grants of William Penn, the proprietary, nev- 
er extended beyond the margin of the river, 
which belonged to the publick, and that the 
riparian owners have therefore no exclusive 
rights to the soil or water of such rivex-s ad 
filum medium aquse. 

In Shrunk v. President, etc., of Schuylkill 
Nav. Co., 14 Serg. & K. 71, 80, the same 
court repeat the same doctrine; and Chief 
Justice Tilghman in delivering the opinion of 
the court observes: "Care seems to have 
been taken from the beginning to preserve 
the waters of these rivers for publick uses 
both of fishery and navigation; and the wis- 
dom of that policy is now more striking than 
ever from the great improvements in naviga- 
tion, and others in contemplation, to effect 
which it is necessary to obstruct the flow of 
the water in some places and in others to di- 
vert its course. It is true that the state 
would have had a right to do these things for 
the publick benefit even if the rivers had been 
private properties; but then compensation 
must have been made to the owners, the 
amount of which might have been so enor- 
mous as to have frusti'ated or at least cheek- 
ed these noble undertakings." 

In the case of Monongahela Nav. Co. v. 
Coons, 6 Watts & S. 101, before referred to, 
Coons had erected his mill under a license 
given by an act of the legislature in 1803, 
riparian owners to erect dams of a particular 
structure, "provided they did not impede the 
navigation," &c. The Monongahela Naviga- 
tion Company, in pursuance of a charter 
granted them by the state, had erected a dam 
in the Monongahela which flowed back the 
water on the plaintiff's mill in the Youghio- 
gany and greatly injured it. And it was ad- 
judged by the court, that the company were 
not liable for the consequential injury thus 
inflicted. Chief Justice Gibson speaking of 



the rights of plaintiff consequent on the li- 
cense granted by the act of 1803 observes 
(page 112): "That statute gave j'iparian own- 
ers liberty to erect dams of a particular struc- 
ture on navigable streams without being in- 
dictable for a nuisance, and their exercise of 
it was consequently to be attended with ex- 
pense and labour. But was this liberty to be 
perpetual and forever tie up the power of 
the state? Or is not the contrary to be in- 
ferred from the nature of the license? So* 
far was the legislature from seeming to abate 
one jot of the state's control, that it barely 
agreed not to prefer an indictment for a nui- 
sance except on the report of viewers to tlie 
quarter sessions. But the repeal of a pen- 
alty is not a charter, and the alleged grant 
was nothing more than a mitigation of the 
penal law. The statute is pro tanto a repeal- 
ing one, which offers no express compact to 
any one. It was ruled in Charles River 
Bridge v. Warren Bridge, 11 Pet. [36 U. S.] 
420, that the state is not presumed to have 
sui'rendered a publick franchise, in the ab- 
sence of proof of an unequivocal intention to 
do so. It would seem that the publick do- 
minion may be parted with, but not without 
an explicit renunciation of it And this re- 
lieves the case from the pressure of that 
clause of the constitution, which declares 
that no state shall pass a law impairing the 
obligation of conti-acts." 

The case of Susquehanna Canal Co, v. 
Wright, 9 Watts & S. 9, confii-ms the pre- 
ceding views and decides that the state is 
never presumed to have parted with one of 
its franchises in the absence of conclusive 
proof of such an intention. Hence a license 
accorded by a public law to a riparian owner 
to erect a dam on the Susquehanna river and 
conduct the water upon his land for his own 
private purposes is subject to any future pro- 
vision which the state may make with regard 
to the navigation of the river. And if the 
state authorize a company to construct a ca- 
nal which impairs the rights of such riparian 
owner, he is not entitled to recover damages 
from the company. In that ease Wright had 
erected valuable mills under a license grant- 
ed to him by the legislature; but the court 
say ft)age 13): "He was bound to know that 
the state had power to revoke its license 
whenever the paramount interests of the pub- 
lick should require it. And in this respect a 
grant by a publick agent of limited powers, 
and bound not to throw away the interests 
confided to it, is different from a grant by an 
individual who is master of the subject. To 
revoke the latter after an expenditure in the 
prosecution of it would be a fraud. But he 
who accepts a license from the legislature, 
knowing that he is dealing with an agent 
bound by duty not to impair a publick right, 
does so at his risk; and a voluntary expendi- 
ture on the foot of it gives him nO' daim to 
compensation." 

Without expressing any approbation of the 
doctrines established in the two last cited 
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rases, we are nevertheless tounti to say, that 
they settle authoritatively and conclusively 
tlie question now under consideration. They 
apyly also with double force to the present 
case, as no valuable improvements have been 
made by the plaintiffs on the faith of a legis- 
lative license. It has been contended that the 
.proviso in the joint acts of the legislatures of 
Pennsylvania and New Jersey of 1771, al- 
leady referred to, operated by way of grant 
to Adam Hoops, his heirs and assigns, of a 
right to divert the water of the river Dela- 
ware to his mills. But we can discover noth- 
ing in the nature of a grant in the words of 
this proviso. It amounts to no more than the 
present toleration of a nuisance previously 
erected; and at most to a license revokable 
at pleasure. The doctrine of the cases which 
we have just quoted, applies to it with full 
force and conclusive efCeet. 

Xor can the plaintiff claim by prescription 
rjgainst the publick for more than the act 
t'oufei-s on him. which, at best, is but im- 
punity for a nuisance. 

We are of opinion also, that it is not com- 
petent for the plaiutifC to question the au- 
thority of New .Jersey to take the waters of 
the Delaware for her publick improvements 
without the consent of Pennsylvania. The 
diannel and waters of this river are vested 
in the two states as tenants in common, as 
we have already seen; and no one can ques- 
tion the authority of either to divert its wa- 
ters but the other. Pennsylvania was the 
lirst to .seize on a portion of their joint prop- 
erty, for her separate use, and is estopped by 
her own act from complaint against New .Ter- 
sey, who has but followed her example. Be- 
sides this, mutual consent may be presumed 
from mutual acquiescence. At all events the 
plaintiff, who is shown to have no title to 
the river or any part of it. and whose tolera- 
tion or license could at best only protect him 
from a prosec'ution, is not in a situation to 
dispute the rights of either, or claim com- 
pensation for a diversion of its waters for the 
purpose of the publick improvements, of ei- 
ther of its sovereign owners. 

It will be umiecessary to inquire whether 
the compact of 1783, operated as a revocation 
of the toleration or license granted by the 
act of 1771. to the dam of Adam Hoops; as 
that question can only arise in case of an in- 
dictment of it as a publiclc nuisance. 

.Tudgment for defendant. 

[This .iiidsrinoiit was affirmed by the siipreme 
court, wluTp it ^vas carried on writ of error. 
14 How. i7C> U. S.) SO.] 



NOTE. The reporter is sure that no apology \ 
is reauisite for appending to this report, and as ■< 
connected with one point in the case, tho fol- ■ 
lowing opinion of the late Richard Stockton, Es- 
quire, of New Jersey; one of the ablest lawyers ; 
and statesmen whom our country has produced, 
and whose lofty honour both in his profession- ; 
a I and political career deserves to be held in i 
even higher remembrance than his uncommon 
abilities. The o|)iuion is derived from tho ilS. 
collection of A. 1. Fish, Esq. of the Philadelphia i 



bar. Its value in connexion with the present 
case, is increased from the fact, that it was one 
of the opinions upon which the company pro- 
ceeded upon their enteiprize, and that it wa.s 
not known to the court when its judgment was 
;riven. As Mr. Stockton died in March, 1828, 
it was, of course among the last opinions which 
he ever gave: 

On the right of New Jersey to make a canal 
without first obtaining the consent of Pennsyl- 
vania to use the waters of the Delaware. The 
following positions it is believed are undeniable: 

1. Tlie river Delaware was not included in 
the ancient grants of the King of England and 
the Duke of York, either to the proprietors of 
New .Jersey, or to William Penn, tlie proprietor 
of Pennsylvania, but the property therein and 
its islands, remained in the crown of England 
until tlie Revolution. The rij^hts of private 
property chiimed by individuals, on either side 
of the river, had no other legal foundation but 
occupation or possession. 

2. By the war of the Revolution, and tho 
treatj' of peace. New Jersey and Pennsylvania 
acquired a propertj' therein equally: namely 
each state to the channel or middle of the river 
on its own side. The agreements between the 
two states as to jurisdiction, and the partition 
of the islands, recognize this position, and are 
bottomed upon it. 

3. The property of each state to the middle 
of the river is as absolute as the subject matter 
permits. To the shores and the ground covered 
with water to the channel, it is as perfect and 
unlimited, as to other parts of its territory. 
The agi-eements refeiTed to amount to a parti- 
tion. Each holds its own in severalty; fully 
and entirely independent of the other. 

4. There is nothing since remaining in com- 
mon but the waters of the river, which are in- 
capable of division. But a right of property in 
the waters of a river can only exist for appro- 
priate uses, namely for navigatitm and transit — 
therefore tho rights of navigation and passage 
remain common to the citizens of both states, 
over the entire river, and would have so re- 
mained witliout an express stipulation. 

Then may not either state appropriate the 
waters wasliinfr her own shores to nublick im- 
provements V And what is the just limitation 
of the riglit if it exists? These questions de- 
pend upon the received law of nations — the only 
ride of action between independent states, and 
upon a just application of its principles to tho 
subject before us. The most approved writers 
on the law of nations, consider the property in 
a river belonging to two states, as absolute in 
each, to its own half part — and content them- 
selves, with layinsr down the limitations, to such 
absolute property, which rightfully arise out of 
tlie common claim to the waters of the river— 
and these limitations are made to depend upon 
that great principle of justice, adopted by all 
codes of law, that each must so use his "own 
right as not to destroy or materially hijuro tho 
rifrlit of tlie otlier. Vattel (Law Nat. bk. 1, c. 
22, S 271) goes over these limitations. He says: 
"It is not allowable to raise works on the bank 
of a river to turn its course, and turn it on the 
opposite bank. In general, no person ouyht to 
build on a river or elsewhere, any work which 
is prejudicial to the right of anotlier. If a river 
belones to a nation, and another has the right 
of navigation, the first cannot form a dam or 
mill that shall stop its being navigable. Its 
right in this case is only that of limited prop- 
erty, and it cannot exert it, but by respecting 
the riphts of others. Id. § 272. The right of 
navigation necessarily supposes that the river 
shall remain free and navigable, and therefore 
must exclude every work tliat will entirely in- 
terrupt its navigation." Id. § 273. 

I am therefore of opinion that the state of 
New Jei'sey is under no legal necessity of ask- 
ing the permission of the state of Pennsylvania 
to use the waters of the Delaware, for publick 
improvements, provided, that the naviga.ion 
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;ind the right of passage are not thereby injured 
or interrupted. 

This opinion has not been hastily formed, but 
IS the result of as fall an investigation as I 
-could bestow upon the subject. It is believed 
that Pennsylvania has substantially acted upon 
this principle. It is said that from the Trenton 
Falls upwards, the waters are in many places 
diverted from their natural courses, for tlie ac- 
commodation of mills, without the consent of 
New Jersey, The Bristol canal is to be supplied 
by tapping the Lehigh river, near to the place 
where it empties itself into the Delaware. Now 
the principle that the owner of a river, has a 
right to insist that the waters of a tributary 
stream, shall not be diverted from its natural 
«Obise, until it reaches its destination, is as 
fully established, as that the course or waters 
of the main river, shall not be altered or divert- 
ed: and the injury to New Jersey is precisely 
the same in this case as if the "water was taken 
from the Delaware itself. 

29th January, 182S. 
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Case Wo. 1S,140. 

The RTTPEB. 
[1 Haz. Reg. tJ. S..202.] 
District Court, D. Massachusetts. 



1839. 



Seamen's Wages— Dischauge ix Foueigx Pout. 

[A seaman discharged in a foreign port, with- 
out his consent, because his vessel was con- 
demned as unseaworthy, is not entitled to re- 
cover three months' extra wages, under tlie act 
of congress (1 Stat, 131), if the vessel was sea- 
worthy on commencing the voyage, but was 
rendered unseaworthy by injuries sustained 
through violent -weather.] 

[This -n-as a libel in rem for seamen's 
-wages.] The mate of the brig Rupee libelled 
the vessel for wages, at the rate of twenty- 
live dollars a month, for several months be- 
yond the time specified in his first article, in 
Avhich that sum -was stipulated, no stated 
wages having been stipulated in the two 
subsequent articles under which he served. 
At Livei-pool, whither she had sailed from 
Boston, the vessel was condemned as un- 
seaworthy, in consequence of injiu-ies she 
sustained in a storm which she encountered 
After leaving the 'former port for Boston, 
4ind which compelled her to put back; and 
lie sought, also, to recover three months' 
wages, as provided hy the act of congress, for 
being discharged in a foreign port without 
iais consent. 



THE COURT decided that he was entitled 
to the rate of wages claimed, up to the time 
of his discharge at Liverpool, but decreed 
that his claim for three months' extra wages 
after his discharge could, not be sustained, as 
the brig was seaworthy when she sailed on 
her voyage, and the discharge of the libellant 
at Liverpool having been occasioned by the 
injurs^ done to tlie brig by tempestuous 
Aveather; therefore the respondents were not 
bound to i)ay the three months' extra wages. 



Case No. 12,141. 

In re RUPP. 

[4 N. B. R. 95 (Quarto. 25).] i 

District Court, N. D. Ohio, 1870. 

Baxkuuptcy — PAUTXEKsnip — Joint Pkopeutv — 
ExE^^PT]oxs. 
•Joint assets are liable to the provisions of the 
bankrupt act [of 1867 (14 Stat. 517)]. allowing 
exceptions. Where there are not sufficient in- 
dividual assets, assignees cannot refuse to set 
aside exempt property out of joint property. 

fCited in Re Parks, Case No. 10.70."). Cited 
contra in Re Blodgett, Id. 1,555: Re Hand- 
lin. Id. 6,018; Re Corbett, Id. 3,220. Cited 
in Re Melvin, Id. 9,406.] 

In bankruptcy. 

•J, G. Hutchins and,E. H. Ensign, for Geo. 
TV. Rupp. 
Geo. P. Hunter, for assignee. 

SHERMAN, District Judge. This case 
comes up on exceptions to the register's re- 
port. Two questions are raised: 

First Was Samuel W. Rupp a partner in 
the firm of George W. Rupp & Co.? The 
testimony fully establishes the fact that ho 
was a partner. 

Second. Is George W. Rupp, the other pai't- 
ner, entitled to claim out of the partnership 
funds the exemption of three hundred dol- 
lars allowed by the laws of Ohio, in lieu of a 
homestead? This question has heretofore 
been before me, and I Imve decided it in the 
negative on the ground that paitnership 
funds are in the nature of trust funds, and 
are not liable to the separate and personal 
claims of the partners, until the partnership 
creditors are satisfied. The question was 
not examined with that care that its fre- 
quency and importance demand. I have 
now examined it, and in view of late leading 
cases, have come to a different conclusion. 
B3" the common law, no exception or home- 
stead is secured to a debtor. They both owe 
their creation to late legislation, botli by 
state and national authority'- The policy of 
both has been adopted by almost if not all 
the states. The object and policy of such 
laws, so universally adopted, cannot be dis- 
regarded. The whole series of laws on these 
subjects ai-e remedial, not restricting any 
prior right, but securing to an unfortunate 
debtor some portion from the wreck of his 
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property to save him and Lis family from 
immediate -want, and to encourage liim to 
furtlier efforts. They have heen adopted 
from the humane policy of the law, and dic- 
tated by the enlightened ideas of the present 
day, as distinguished from the severe and 
unhumane laws towards unfortunate debtors 
that prevailed at no very distant period. By 
them, the right of an individual debtor to the 
exemption is not disputed; and it certainly 
cannot be the policy of the law to permit the 
individual debtor to enjoy the exemption, 
while his joint liability with another would 
give the creditors the power to take the last 
cent of his property. 

We find but few reported cases upon this 
point In Radcliff v. Wood, 25 Barb. 52, 
the supreme court of New York, on a very 
similar statute with that of Ohio, held that 
joint ownership of property did not exclude 
the right; and the court of appeals, 37 N. 
y. 35G, say: "That the language of the act 
should be construed in harmony with its hu- 
mane and remedial purpose. Its design was 
to shield the poor, and not to strip them. 
The interest that it assumes to protect is 
That belonging to the debtor, be it joint or 
several, absolute or limited." The United 
States district court in Missouri, has also 
decided the point. In re Mitchell [Case No. 
9,636]. Judge Ti-eat there says, "The policy 
of exemptions and the legal rules on which 
they rest, modify the strict technical rules by 
which the rights of creditors are otherwise 
enforceable." Such would also seem to be 
the policy of the bankrupt law. By the 14th 
section there is saved to the bankrupt, per- 
sonal property not exceeding five hundred 
dollars, to be excluded from the general as- 
signment of his effects; while section 36, 
which refers to partnerships and coi-pora- 
tions, makes no distinction between that class 
of debtors and individuals, no language being 
used restricting in express terms or by impli- 
cation the privilege secured by section 14. 
For the reasons above expressed, I am of 
the opinion that the exemption claimed by 
Geo, W. Rupp, bankrupt, should be allowed 
from the assets of the firm of Geo. W. Rupp 
fe Co. 



Case No. 1S,142. 

RUSOH V. DES MOINES COUNTY, 

[Woolw. 313.] 1 

Circuit Court, D. Iowa. Oct. Term, 18C8. 

Maxdamus— Under Iowa Code— Taxation— Pko- 

CEEDisGS to Enfokce LEvr — How 

Levy to be Made. 

1. The chapter on the "action by mandjimus," 
of the Revised Code of Iowa, changes the cliar- 
acter of the writ to an action for the enforcing 
of any right to which it may be applicable. 

2. This chapter has never been adopted by 
this court, as a rule of practice, and can have 
no force here. 



1 [Reported by James M. Woolworth, Esq., 
and here reprinted by permission.] 



3. This court, in applications for mandamus, 
has always proceeded according to the course 
of the common law. 

4. Proceedings to enforce levy and collection 
of a tax should not be by appointment of com- 
missioners. 

5. Even under Iowa statute the aforesaid 
chapter does not authorize an order appointing 
a special commissioner to levy a tax upon a 
conuty, whose officers have, in disobedience to 
the command of a mandamus, neglected to levy 
a tax, to raise money to pay a j\idgment. 

6. This chapter extends the remedy only to- 
compel the performance of a duty, the breach 
of which is followed by damages. 

7. The court should not appoint a person to 
discharge the official duties of an officer, whoso 
appointment, functions, and qualifications are 
prescribed by law. 

8. The application for the appointment of a 
commissioner to levy the tax is addressed to the 
discretion of the court, and will be declined on 
account of the difiiculties attending it, 

9. The county treasurer, whose sole duty it is 
to collect the tax, has never refused to perform 
bis duty, and it cannot be assumed that he will 
do so. He has most important and delicate du- 
ties to perform in enforcing the tax. He should 
not be displaced by a court. 

10. The assessors are not in default. They 
should not be displaced. Were the commission- 
er to attempt to levy the tax upon their last 
valuation of property, he would be powerless to 
compel the records of that assessment from the 
officer who had been summarily removed, 

11. If the statute of Iowa confers such pow- 
er, it is in conflict with the constitution of that 
state. That constitution declaies that the three 
departments, the legislative, the executive, and 
the judicial, shall each be kept separate from 
eitiier of the others. It also provides that no lo- 
cal or special law shall be passed relative to 
taxes. 

The plaintiff having lecovered a judgment at 
law against the county, applied to the court 
for a mandamus, directed to the supervisors, 
commanding them to levy a tax for the pur- 
pose of raising the money to pay the judg- 
ment. The supervisors made a return to the 
writ, setting foiiii mattere hy which they 
sought to excuse their disobedience of the 
order of the court. This return was quashed 
as insufficient in law, and the Question pre- 
sented itself, how they should be dealt with, 
and how the court should compel the levy 
of the tax? The relator moved the com't to 
appoint George W. Clai-k, the marshal of the 
district, a commissioner to levy and collect the 
tax. 

Mr. Rorer, ilr, Howell, and Mr. Edmunds, 
in support of the motion. 
Mr. Tracey, coutra. 

MILLER, Circuit Justice. In this case, a 
peremptory mandamus was ordered at the hist 
term of the court, directed to the defendants, 
commanding them to levy a tax sufficient to 
pay the debt of the relator. This mandate has 
not been obeyed, though the marshal's return 
shows that it was duly served upon the super- 
visors. Instead of levying a tax, they have made 
a return, which attempts to show matters in 
excuse for not complying with tlie command 
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of the writ. This return has been quashed, on 
the relator's motion, as insufficient in law. 

The relator now moves the court to ap: 
point Clark, the marshal of the district, a 
commissioner, with directions or orders to levy 
and collect a tax sufficient to answer the debt 
due to the relator, and to pay to him the 
amount of his debt, interest, and costs. 

This motion has been fully argued by three 
eminent counsel m support thereof. I do not 
understand either of them to base it upon any 
common law power of the court to invade the 
legislative function of levying taxes. On the 
conti-ary, it is based by all the counsel solely 
on section 3770 of the Iowa Statutes (Re- 
vision of 1860). I believe it to be conceded, 
also, that it is optional with the court whether 
it will make this order, or will proceed by 
process of attachment to compel the super- 
visors to obey the mandate heretofore issued 
to them. The section referred to is a part 
of chapter 153 of the Revision, which chapter 
is headed in capitals "Action of Mandamus." 
This chapte* is one introduced by the codifiers, 
and was new to our statutes. It changes the 
character of the writ of mandamus in many 
features, and makes it essentially aji action for 
the enforcement of any right, to which, hy its 
nature, it Is applicable. It is no longer limited 
to cases in which there is no other remedy. Sec- 
tion 3767 provides, that the plaintiff in any ac- 
tion, except those of replevin, detinue, and to 
recover possession of real estate, "may also 
in aid of such cause of action, pray and have 
a writ of mandamus to compel the perform- 
ance of a duty established in such action." 

This chapter has never been adopted by this 
court as one of its rules of practice. So far, 
therefore, as the right to the order asked for 
is dependent upon the rules of practice gov- 
erning this court, it can receive no aid from 
this provision of the statute. Pomeroy v. 
Mauin [Case No. 11,201]; Catherwood v. Ga- 
pete[Id. 2,513]. The Revision of 1860 was 
passed by the legislature of Iowa long after 
any act of congress adopting tne laws of 
the state as rules of practice in the federal 
courts; and Avhen this court was established 
in 1862, the judges, in framing rules for the 
practice, of the court, most of which were 
adopted from the revision of Iowa statutes, 
excluded all that related to the writ of man- 
damus. Accordingly, in applications for 
mandamus, we have proceeded in the usual 
common law mode by information and al- 
ternative writ in the first instance, instead 
of by petition, answer, and judgment pre- 
scribed in the statute. And the supreme 
court, in its several judgments, made in this 
class of eases at its last term, after a full 
review of the acts of congress concerning the 
practice of the courts, reached the conclu- 
sion that the issuing of the writ of manda- 
mus was to be according to the common law 
forms, and in virtue of the inherent power 
of the court. Riggs v. Johnson Co., 6 Wall. 
[73 U. S.] 166. If the section under which 
this order is asked for, and which, at the 
21FED.CAS.— 2 



most, is a mere rule of practice, has never 
been adopted by this court, nor by any law ^ 
of congress, it can have no force here. Smith 
V. CockriU, Id. 756. 

But waiving this consideration, let us ex- 
amine the language of the section on which 
this exti-aordinary power is claimed to rest. 
It reads as follows: "The court may, upon 
application of the plaintiff, besides, or instead 
of proceeding against the defendant by at- 
tachment, direct that the act required to be 
done, may be done by the plaintiff, or some 
other person appointed by the court, at the 
expense of the defendant, and upon the act 
being done, the amount of such expense 
may be ascertained by the court, or by a ref- 
erence appointed by the court, as the court 
or judge may order, and the com-t may ren- 
der judgment for the amount of such ex- 
penses and costs, and enforce payment there- 
of by execution." 

"We are of opinion, upon a fair and reason- 
able construction of this statute: 1. That it 
is inapplicable to such an order as the one 
now asked for. 2. That, if it could be held 
to apply to such a case aS the one before us, 
it vests in the court a choice as to which of 
two modes of enforcing its judgment it will 
adopt; namely, attachment and imprison- 
ment of defendants, or the appointment of a 
commissioner to do the acts required of de- 
fendants. 3. That if the act can be con- 
strued as conferring authority on the court 
to levy taxes by its officer or commissionei*, 
it is unconstitutional. 

We have already shown that this chapter 
on mandamus extends the remedy of that 
writ to many cases not previously embraced 
by it Some of these are cases in which a 
mere ministerial, or, more strictly, a manual 
and personal act, not in any sense official, 
may be requh:ed of the party; as, for in- 
stance, the makmg of a deed, the removal 
of a nuisance, the delivery of property, &c. 
Section 3767, already referred to, not only 
shows this, but also takes a distinction be- 
tween that class of duties and those which 
are official; for, after providing, as we have 
seen, for a liberal use of the writ, it adds: 
"But if such duty, the performance of which 
is sought to be compeUed, is not one resulting 
from an office, ti-ust, or station, it must be 
one for the breach of which a legal right to 
damages is already complete at the com- 
mencement of the action, and must also be a 
duty of which a court of equity would en- 
force the performance." 

In the case of the abatement of a nuisance, 
the making of a deed, and the delivery of 
the possession of property, real or personal, 
we have instances in which courts of equity 
have been in the habit of enforcing the per- 
formance of the duty, and in which they 
have also acted, when they thought proper, 
by means of a commissioner appointed for 
that purpose. There is no reason why the 
acts to be performed in these cases may not 
be as well and effectually performed by a 
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commissioner as by the person whose duty 
it is to perform them. But in the ease of an 
officer, upon whom exclusively certain public 
duties have been imposed by law, and whose 
mode of appointment is fixed thereby; who 
takes an oath that he will faithfully perform 
all his official duties, and who is removable 
from office only in a prescribed manner, there 
are many reasons ^Yhy no one else should 
be appointed to discharge his duties, while 
he yet remains in office, and more especially 
why the court should make no such appoint- 
ment. 

The expressions in this section show clear- 
ly that the remedy by appointing a commis- 
sioner was not considered as applicable to 
all cases of mandamus. We are of opinion 
that this is one of a class to which it was 
never intended to be applied. But if we 
may, by virtue of this section, proceed to 
enforce the judgment by the aid of a com- 
missioner, it is very clearly a discretionary 
power the exercise of which is confided ex- 
clusively to the com-t. 

Besides the fact that we do not believe 
this section applicable to the case before us, 
another reason which determines us to de- 
cline the measure which the plaintiff has 
proposed, is the serious difficulty attending 
it The first and only duty, in the perform- 
ance of which the supervisors are in default, 
is the levy of the tax. The duty of collect- 
ing the tax when levied, is, by law, de- 
volved on the treasurer of the county. This 
officer has never refused to perform any 
duty. No tax has been levied for the plain- 
tiff's benefit which he could collect. He is, 
therefore, in no default; he has neglected no 
duty; he has not been required by the or- 
der of this court, nor even asked by the 
plaintiff, to perform any. Shall we then as- 
sume in advance that he will refuse, and ap- 
point some one in his place? The duties of 
his office are too important, and too well 
defined by law, to justify a court in substi- 
tuting any one in his stead, when there is 
no charge against him, and no pretence that 
he has done, or intended to do, any wrong. 
It is his duty to enforce the payment of the 
tax, first by sale of the personal propertj-, 
if necessary, and next by sale of the real es- 
tate of the owner. He is also to make a 
deed to the purchaser, if land sold is not 
redeemed within three years from the day 
of sale. This deed is the title on which the 
purchaser relies. Surely an officer charged 
with powers which, without a trial in court, 
deprive one man of the title to land, and 
confer it on another, should not be displaced, 
and all his functions transferred, when he 
has failed to discharge no one of his appro- 
priate duties. 

Again, the tax must be levied on some val- 
uation. Will the commissioner appointed by 
the court make a new valuation for himself? 
The assessors appointed by law have never 
failed to make such a valuation, and are in 
no default. Will the commissioner make his 



levy on the basis of the valuation already 
made? How will he obtain access to that 
valuation? It is under conti-ol of officers of 
the law, over whom he has no authority, 
and who will not be liltely to render him 
any assistance in his assumption of the ex-_ 
ereise of their functions. In short, to do 
what this motion asks of us, would be, by 
one despotic act of power, because tihe 
board of supervisors have failed in the one 
duty of making a levy for the benefit of this 
plaintiff, to supersede the treasurer, clerk, 
assessors, and perhaps other officers, and to 
disregard and overturn all the provisions of 
law for the levy, assessment, and collection 
of taxes. 

But if we could see in the provision of the 
statute an intention to confer this extra- 
ordinary power on the court, we are of 
opinion that it is in violation of the consti- 
tution of Iowa. 

That instrument declares (article 3, § 1): 
"The powers of the government of Iowa 
shall be divided into three separate depart- 
ments,— the legislative, the executive, and 
the judicial; and no person charged with 
the exercise of powers properly belonging to 
one of these departments shall exercise any 
function appertaining to either of the oth- 
ers, except in cases hereinafter expressly di- 
rected or permitted." 

That the authorizing of taxes is a function 
peculiarly and exclusively legislative, will 
hardly at this day be disputed among people 
of Anglo-Saxon institutions. Charles I. lost 
his head in vain, and Hampden and his 
associates resisted in vain, if the taxing power 
exists, among their descendants, in any other 
than a representative body. And thougli 
the primary legislative body of the state may 
confide a portion of that power to other bodies 
of similar character, this has not been estab- 
lished without a struggle. The great in- 
crease of corruptions in municipal bodies, 
growing out of the ability to create, by taxa- 
tion, a fund which may be squandered, has 
made many thinking men doubt the wisdom 
of endowing them with the power. 

The constitution of Iowa (article 3, § 31) 
has provided, as a further safeguard on thjs 
subject, that no local or special law shall 
be passed by the general assembly, for tlu' 
assessment and collection of taxes for state, 
county, or road purposes. 

What is it we are asked to do in this case? 
We are asked to set aside, in Des Moines 
county, the statute which confides to the 
supervisors exclusively the right to assess a 
eount5- tax, and to assess such tax ourselves 
by our commissioner; to repeal the general 
. laAV which makes the treasurer the only 
' tax collector, and enact a special law by 
appointing our agent to sell the lands, make 
the deeds, and transfer the property of citi- 
zens under cover of the taxing power. And 
who are we, who, in the exercise of the as- 
sumed taxing power of the state of Iowa, are 
thus to levy and collect taxes, and, for their 
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non-payment, without giving the owners a 
■day in court, to sell lands and direst titles? 

In other times, when the functions and rela- 
tions of the different departments of govern- 
ment were not so well defined and under- 
stood as they are now, the executive, invad- 
ing the province of the legislature, usui-ped 
this power of levying taxes. It was never 
heard, even in those times, that tlie coiuts of 
law arrogated any such power to themselves. 
Rather were they the refuge of the Hamp- 
<lens from the oppressions of the knigs. If 
we grant this motion, we shall simply emu- 
late the example, and we shall deserve the 
fate, of Charles. 

Besides, we are the judiciary established 
Ijy the federal government. We do not hold 
our commission from the state; nor do we 
sit generally to administer or construe her 
laws; nor are we amenable to her govena- 
ment. We being thus, in a measure, an au- 
thority foreign to her, are asked to invade 
her own proper and exclusive jurisdiction; 
not merely to act upon her officers by judi- 
cial process, a proceeding of whi(^ I have 
elsewhere expressed my yiews, but to as- 
sume the functions of her legislature, and, 
in a matter which most nearly touches the 
liberty of her people, oveiturn her laws and 
subvert her institutions. We must decline 
to do this. Motion overruled. 

As to final process, Eoss v. Duval, 13 Pet. 
[38 U. S.l 45; U. S. v. Knight [Case No. 15,- 
."5391 Id., 14 Pet. [39 U. S.] 301; Amis v. Smith, 
16 Pet. [41 U. S.] 303; In re Hopkins [Case No. 
0,683]. 



RUSK V. Tlio CHARLES MORGAN. See 
Case No. 2,018. 



Case No. 12,143, 

RUSK eti al. v. The FREESTONE. 

[2 Bond, 234.] i 

District Court, S. D, Ohio. Oct. Term, 1868. 

CoLtisiox— Lookout— LiBX~PiiioKiTT—As- 
siGXBt: OF Wages. 

1. On all steamboats navigating the Western 
rivers there should he a competent and vigilant 
lookout. 

[Cited in The Ancon, Case No. 348.] 

2. The place of the lookout is on the forward 
uart of the hurricane deck, where he can see 
approaching boats and other obstructions to 
navication. 

3. It is no excuse for the nesligence of a look- 
out in failing to be in his proper place, that the 
upper deck was crowded with soldiers, and that 
there may have been difficulty in passing from, 
one part of the boat to the other. 

4. A lien by collision overrides and is para- 
mount to all prior liens, including wages due. 

5. The assignee of seamen's claims for wages 
has no maritime lien for those claims, and can 
have no standing in a court of admiralty. 

[Cited in The R. W. SkiUinger, Case No. 12,- 
181; The Napoleon, Id. 10,011; The Cham- 
pion, Id. 2,583.] 



1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 



[This was a libel by William J. Busk, and 
Andrew Byers, owners of the steamboat 
Belle Creole, against the steamboat Free- 
stone, to recover damages sustained by col- 
lision,] 

Mr. Huston, for libellant 
Lincoln, Smith & Warnock, for respond- 
ents. 

OPINION OF THE COURT. The original 
libel, in the cases before the court, was filed 
by the above-named Rusk and Byers, as 
owners of the steamboat Belle Creole, on 
December 17, 1861, in which they allege, as 
their cause of action, an injury sustained by 
their boat from a collision with the steam- 
boat Freestone. Subsequently, separate li- 
bels were filed by the Eureka Insurance 
Company, the Centi-al Insurance Company, 
and the Magnolia Insurance Company, to re- 
cover the sums alleged to be severally due 
for payments made by them respectively for 
injuries and damage sustained by the hull, 
machinei-y, and cargo of same steamboat 
Belle Creole, for which the owners held poli- 
cies of insui-ance, and for which they claim 
that they have a maritime lien on the steam- 
boat Freestone. There is also another libel, 
in the jouit names of John Hopkins and nu- 
merous other claimants, to recover wages 
alleged to be due them from the ownei-s of 
the Freestone, for which they assert they 
have a lien on said boat. 

The Freestone was seized under process 
issued iu the original case of Rusk and 
Byers. Subsequeiitly, by an interlocutoiy 
decree, entered by consent of all the paities 
interested, the Freestone was sold at public 
sale by the mai-shal, and the proceeds— $3,400 
—paid into the registiy, where it yet re- 
mains. The libels are in the usual form, 
each contaming the allegation that the colli- 
sion was owing solely to the fault and mis- 
management of the Freestone, and that she is 
responsible for the Injury and damage re- 
sulting from it. This allegation is denied 
by the owners of that boat in theix* answers; 
and thus the issue is presented for the de- 
cision of this court. 

There are some facts in the case not con- 
troverted, or so clearly proved as to be be- 
yond controversy, which may be briefly stat- 
ed as follows: On November 20, 1861, be- 
tween four and five o'clock p. m., the Belle 
Creole left the port of Cincinnati destined 
for Pittsburg, with a cargo estimated at 
about three hundred and fifty tons, consist- 
ing of wheat in sacks, flour in barrels, ba- 
con in casks, and some other articles. From 
Columbia, a few miles above Cincinnati, she 
made a crossing to the Kentucky shore, and 
was i-unning up that side within seventy- 
five or fifty yards of that shore. The Free- 
stone, coming down the river, with some two 
hundred soldiers on board as passengers, 
the two boats came into collision, the bow 
of the Freestone sti-iking the larboard boT^- 
of the Belle Creole between her stern and 
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the forward ringbolt, crushing and break- 
ing her timbers, penetrating inward some 
live or six feet, and mailing a triangular- 
shaped opening in her bow from eight to ten 
feet long at the upper side, and extending 
downward below the water line from four 
to five feet, making, as the witnesses tei*m 
it, a dean cut, through which the water had 
free admittance. After the collision, and as 
soon as the boats separated, the Belle Creole 
was steered directly to the Kentucky shore, 
and sunk with her bow quarter-ing up 
stream, within twenty or twenty-five feet of 
the shore, a few minutes after the collision. 
She was much injured in her hull and boiler 
deck, as also in her machinery. A part of 
the cargo was recovered, but in a greatly 
damaged condition, and sold at a heavy loss. 
The wreck was also sold, and raised and re- 
paired by the purchasers at great expense. 

This brief statement of facts not in dis- 
pute will suffice to present the general as- 
pect of this case, and prepares the way for 
the consideration of .the main question, 
namely, whether the Freestone is so far in 
fault as to be responsible for the injury sus- 
tained as a result of this collision. The 
case has been most strenuously contested by 
the parties interested, and gi*eat efforts have 
been made on both sides to obtain testimony 
to sustain their respective theories of the 
collision. It is not deemed necessary to pre- 
sent a critical analysis of the evidence ad- 
duced. As usual in cases of this kind, it is, 
in some material points, in direct conflict. 
There are, however, some leading facts in 
the case reasonably clear of doubt, and 
which must control its decision. 

In the first place, there is no ground to 
doubt that at the time of the collision, the 
Belle Creole was from fifty to seventy-five 
yards of the Kentucky shore, and from two 
hundi-ed and fifty to three hundred yards 
below the mouth of the Little Miami river. 
All the witnesses for the libellants, and 
some of those of the respondents, concur in 
this statement. The witnesses who locate 
the collision at or above the mouth of the 
Jliami, have testified under a misapprehen- 
sion of the facts, or have recklessly falsified 
the truth. The evidence is clear and posi- 
tive that the wreck of the Creole lay not less 
than three hundred and fifty yards below 
the mouth of that river, and that from her 
weighty cargo, and the size of the opening 
in her bow, she could not have floated more 
than seventy-five yards after she was struck. 
It is, in my judgment, clear from the evi- 
dence, that when the pilot of the Belle Cre- 
ole first saw the lights of the descending 
boat, she was hugging the Kentucky shore, 
more than five hundred yards below the 
mouth of the Miami. The Creole, then, was 
in her proper place when the first signal 
was given, which, it is admitted by the proc- 
tor for the respondents, came from the 
Creole. 

There is positive evidence that the Creole's 



signal was one sound of her whistle. The 
pilot swears positively that this was the 
signal given. The professional competency 
of this pilot is not only not impeached, but 
it is proved that he has a high standing as 
a pilot of experience and skill. And there 
is nothing in the evidence to justify any in- 
ference unfavorable to the truthfulness of 
his sworn statements. He is, moreover, di- 
rectly corroborated on the point in question 
by the engineer on duty at the time the sig- 
nal was given, and when the collision occur- 
red, and also by the mate. AVith all the 
means of . knowing what was done on the 
boat on which he was serving, these wit- 
nesses swear positively to the single signal 
from the Creole. 

I have carefully considered the evidence 
by the respondents to sustain the opposite 
conclusion. But it is unsatisfactory and in- 
conclusive. Even the pilot on the Freestone 
at the wheel at the time, is not positive as 
to the first signal given by the Belle Creole. 
In his examination in chief, he states it, not 
as a fact of positive knowledge and recollec- 
tion, that the Belle Creole gave the double 
signal, but that such was his impression and 
belief. On his cross-examination he says he 
could not say whether there was one whistle 
or two from the Creole. And there is a fact 
in proof of great significance on this point, 
namely, that the master of the Freestone, 
who was in the pilot-house at the time, ex- 
pressed to the pilot his doubt whether there 
was one or two sounds of the whistle from 
the Creole. The pilot, however, though him- 
self in doubt, said he would reply by two, 
and they were given accordingly. And it is 
worthy of notice that several other witness- 
es for the respondents, as to the first signal 
from the Creole, are very guarded in their 
statements on the point in question, as if 
not clear in their own minds. It is true the 
depositions of six or seven soldiei-s on board 
the Freestone at the time have been taken, 
under the act of congress, while they were 
in camp in Kentucky, long after the trans- 
action occurred concerning which they testi- 
fy, who swear very nearly in the same 
words, that the first signal from the Creole 
was two sounds of her whistle, and that the 
response from the Freestone was the same. 
For obvious reasons but little weight can be 
given, to the statements of these witnesses. 
Their depositions were taken ex parte un- 
der the act of congress, at a military post, 
at a distant point in Kentucky, where these 
soldiers were in the service. It was not 
possible under the circumstances for the li- 
bellants to re-examine them, and to test the- 
accuracy of their statements. This fact 
alone would lead the court to regard their 
evidence with extreme caution. In addi- 
tion, I may add that there is not a reasona- 
ble probability that these soldiei-s, under the 
circumstances existing on the boat, would 
have noticed the signals which passed, or 
recall them with any thing like accuracy 
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months after tne occurrence. And I may- 
add here, that the evidence of dll the wit- 
nesses on the Freestone is less reliable than 
it would have been under a different state 
of things. The boat was excessively crowd- 
ed by the soldier passengers, and there was 
much excitement, noise, and confusion on 
board. She was within a short distance of 
Cincinnati, and the ofticei-s and soldiers were 
in busy preparation for leaving the boat 
there. It is natural that all on board, even 
those officially connected with the naviga- 
tion of the boat, should be affected more or 
less by these circumstances, and be less 
capable of noticing and remembering what 
occurred. This inference is strengthened by 
the fact before adverted to, that the officers 
of the Freestone, who have been sworn in 
the case, state with hesitancy and doubt as 
to the first signal from the Creole. 

One phase of this case is obvious at the 
first glance, namely, that the collision in CLues- 
tion was not the result of inevitable accident 
or necessity. There was fault somewhere, 
and there must be consequent liability for the 
result. The river was at a high stage, there 
being at least twelve feet of water in the 
channels. The navigable width of the river 
at the point of collision was from 300 to 350 
yards, so that there was no conceivable ne- 
cessity, that the boats should have come to- 
gether in passing. Where, then, rests the 
blame of the collision? It is clearly not a 
case of mutual fault, calling for a division of 
damages. The Creole was in the proper place 
of an ascending boat, gave the proper signal, 
and steered accordingly. It moreover ap- 
pears that as soon as her pilot was aware 
that the Freestone was not navigating ac- 
cording to the signal, and that there was dan- 
ger of a collision, the order was given to stop 
and back, and she had actually backed some 
eighty feet, when struck by the descending 
boat. If the signal of the Creole was for 
the Kentucky side, the Freestone was wrong 
in signaling for the same side, and attempt- 
ing to run inside of the Creole's line of navi- 
gation. The evidence is clear, that the Free- 
stone was at the time pointed toward the 
Kentucliy shore, and struck the Creole at an 
angle of thirty-five or forty degrees. If the 
Creole's first signal was not understood, the 
pilot of the other boat erred in not promptly 
taking the proper means to have the misun- 
derstanding corrected. She did give a sec- 
ond signal of two whistles, but it was after 
the lapse of five minutes from the first sig- 
nal, and when the boats were so near that a 
collision was unavoidable. Moreover, the 
Freestone erred in not giving the order to 
stop and back in proper time. Such an order 
was given, but it was too late; and all the 
facts show, that although the engine had 
been reversed, the boat had not actually 
backed when she struck the Creole. It is 
not to be supposed, from the force with which 
she struck the Creole, and the serious injury 
which the blow infficted, that there was any 
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material decrease in the forward motion of 
the Freestone. 

There was another obvious fault on the part 
of the Freestone, which, in the absence of 
any fault in the management of the other 
boat, would be sufficient to charge her with 
the consequences of the collision. It has been 
often decided by this court, and by other 
courts of high authority, that there should be 
a competent and vigilant .lookout on all 
steamboats navigating the Western rivers. 
On the Western rivers, this duty 'devolves on 
the master, when on watch. The evidence is 
very clear in this ease, that the night was 
very dark, and all the circumstances required 
a constant and vigilant lookout. The master, 
however, was In the pilot-house, until the sec- 
ond signal was given by the Freestone, when 
the boats were so near that a collision was 
inevitable. Now his place was on the for- 
ward part of the hurricane deck, where he 
could see approaching boats or other obstruc- 
tions to navigation. His failure to be in the 
proper place of the lookout was most prob- 
ably the cause of this collision. If he had 
been there, attending strictly to his duty, and 
watching the course of the ascending boat, 
the collision would have been avoided. It is 
no excuse for this negligence that the upper 
deck was crowded with soldiers, and that 
there was difficulty in passing from one part 
of the boat to the other. No reason is given 
or attempted why he was not from the first 
in his proper place on the foi-ward part of 
the hurricane deck. 

In any aspect of this case, the facts pomt 
to the conclusion that the loss and damages 
resulting from this collision are chargeable 
to, and must be laid upon the Freestone as 
solely in fault, and a decree must be entered 
accordingly. But it is impossible, as this 
case is now before the court, to enter a final 
decree apportioning specifically the proceeds 
in the registry to the different claimants. 
Under any allowance that can be made to 
them, it seems clear the amount will exceed" 
the sum in the registry, and that there must 
be a pro rata distribution among the claim- 
ants. But the couFt is furnished with no 
data on which this can be made. In relation 
to some of the claims, it is at least doubtful, 
on principle, whether they can be legally al- 
lowed, if proved by competent evidence. For 
example, in the original libel of Rusk aaid 
Byers, as ownei-s of the Creole, a charge of 
upward of $1,000 is made for the loss of the 
freight which would have been earned if the 
trip had not been broken up by the injuiy 
to the boat Without having looked into the 
authorities as to the validity of a claim on 
this basis, I suppose it to be unquestionable 
that the freight list must at least be subject 
to deductions for the expenses of carrying 
the cargo to the port of destination. The 
owners also insert a claim of §4,300, as the 
difference in the value of the Creole before the 
collision and after she was raised and re- 
paired. Without deciding whether this claim 
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can be allowed in whole or in part, it is cer- 
tain it can not be allowed to any extent, un- 
less sustained by proof. And in regard to 
both the charges adverted to, I have not no- 
ticed among the papers any satisfactory evi- 
dence. And in reference to the claims of the 
insurance companies, I have found no evi- 
dence of the net sums paid by them on ac- 
count of their policies. 

1 may remark, also, in reference to the in- 
tervening claims of John Hawkins and many 
others, set -up in their jomt libel, that there 
is no evidence before the court on which their 
claims can be definitely adjusted and allowed. 
They are evidenced by due-bills given by the 
clerk of the Freestone after the collision, for 
wages due. But some of these due-bills in- 
clude wages earned prior to the collision. 
Xow a lien by collision overrides and is para- 
mount to all prior liens, including even wages 
due. So that these parties can only recover 
the proportion of their claims accruing for 
wages earned after the collision. As the fund 
in the registry will not discharge all the 
claims having a priority of lien, it is not nec- 
essary to inquire what rank of privilege or 
lien the claims for wages earned before the 
collision would occupy. It is certain they 
must be ranked as of an inferior order of 
liens to those for wages earned after the col- 
lision. It also appears, in reference to some 
of the claims set up in the last-named libel in 
the names of the hands or seamen by whom 
the wages were earaed, that they have been 
paid by third parties, and the claims virtually 
assigned to those for whose benefit the libel 
has been filed. Now, these assignees have no 
maritime liens for those claims, and can have 
no standing in a court of admiralty. These 
views are thrown out for the purpose of 
showhig the necessity of a reference of all 
the claims asserted in the various libels to a 
commissioner, to the end that the necessary 
proofs may be presented, and that the oppor- 
tunity may be afforded of discussing before 
the court the principles on which their allow- 
ance is asked for. Unless, therefore, the 
proctors for the different parties in interest 
can agree on the sums to be decreed to each 
of the claimants, and the principles on which 
the fund in the registry is to be apportioned, 
the court will direct a reference of all the 
cases to a commissioner, to inquire and report 
on the matters indicated. 

To avoid any unnecessaiy embarrassment, 
if the reference is made as suggested, it may 
be well, perhaps, now to pass on an objection 
made by the proctor representing the owners 
of the Creole, in the argument of this case, 
to all the various claims set up in the libel of 
Hopkins and others. The point of that ob- 
jection was, that there was no evidence that 
these claimants had given their consent to, or 
authority for, the presentation of their claims 
in this proceeding, or had in any way author- 
ized the filing of this libel. It would seem, 
as to the larger part of these claims, no sudi 
express authority is proved. The claims are 
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very numerous, and many of them for very 
small amounts. They were placed in the 
hands of the proctor by the clerk of the boat 
for collection; and he understood that it was 
the wish of the claimants that they should 
be prosecuted in this proceeding. None of 
the claimants have signified any dissent to 
this course. The claims, as proved by the 
due-bills, are probably just and ought to be 
paid, so far as the claimants have a priority 
of lien. I am unwilling, under such circum- 
stances, to turn them out of court, and leave 
them without remedy. In so far, then, as 
these claims are prosecuted in the names and 
for the benefit of the original claimants, for 
wages earned after the collision, they will be 
allowed their pro rata share out of the fund 
in court. This pro rata, however, can not 
now be determined for the reasons already 
stated, and these claims will all be referred 
to the commis^oner for investigation as to 
the points indicated. 



EUSS. The LAURA. See Case No. 8,120. 



Case TiTo. 1S,144. 

KUSSEL V. The ASA R. SWIFT. 

[Newh. 553.] i 

District Court, D. Michigan. March, 1857. 

Wharves — IjIex — Domestic Vessel — Sopkeme 
CouuT Rule— Possession. 

1. A wharfinger's lien cannot be enforced in 
admiralty against a domestic vessel. 

rCited in The Maud Webster, Case No. 7,302.} 
[Cited in Citv of Jeffersonville v. The John 
Shallcross. 35 Ind. 23.] 

2. Rule 12 of the supreme court only allows 
nroceedinjrs in rem in cases of domestic vessels, 
"where by the local law a lien is given to ma- 
terial men for repairs, supplies or other neces- 
snrips." 

[Followed in The Gem, Case No. 5,303.] 

3. A wharfiairer is not a material man. but 
only a lessor, for the time being, of a part of 
his real estate to be used as moorage. 

[Cited in The Kate Tremaine, Case No. 7,622. 
Approved in The Ottawa, Id. 10,616.] 

4. The lien of the wharfinger is only enforce- 
able as a common law lien; if he part with his 
nossession of the vessel, his lien ceases. 

[This was a libel for wharfage by George 
B. Russel against the Asa R. Swift.] 

A Russel, for libelant. 
J. M. Howard and J. S. Newben*y, for re- 
spondents. 

This case was fully argued with the fol- 
lowing case of Russel v. The Empire State. 
For the arguments of counsel, see [Case No. 
12,145]. 

WIIiKINS, Disti-iet Judge. This libel is for 
wharfage. The libelant is the proprietor of 
a wharf erected by him, on his premises, ad- 
jacent to Woodward avenue, and bounded by 

1 [Reported by John S. Newberry, Esq.] 
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tlie same and the river Detroit His wliarf 
oxtends some twenty-four feet into tlie river. 
He is also in possession of a wliarf in Cana- 
da, on the opposite side of the river. His 
deed calls for land "to the river Detroit." Bos 
title has been questioned; but that point, as 
well as the proof in relation to the use of 
either wharf by the Swift, need not form 
paxi: of this opinion, as the decision turns upon 
other considerations. Fully recognizing the 
right of the owners of water lots, as riparian 
proprietoi-s (although the river Detroit is, to 
all intents and purposes a national highway 
and boundary), to consti-uct wharves, to any 
extent, in front of their premises, so as not 
to interfere with or obstruct the free navi- 
gation, and to charge wharfage for the use 
of the same; and disposed to sustain, until 
overruled by the appellate tribunal, every 
such claim against a foreign vessel; yet this 
issue must be determined adverse to the li- 
belant, because the Asa R. Swift is a do- 
mestic vessel, as appears by her enrollment 
and license, and has her home port at Detroit. 
The local law gives a lien for wharfage, but 
such lien cannot be enforced in admiralty, un- 
der rule 12, prescribed by the supreme court 
of the United States. By the Gth section, of 
the act of 1842 [5 Stat 518], the supreme 
court was invested with the power to pre- 
scribe and regulate the whole practice of the 
courts of admiralty of the United States, 
thereby giving to this mle the force and effect 
, of a statutory provision. It was alsa formal- 
ly adopted by this court And that rule di- 
rects, that proceedings in rem shall only ap- 
ply to eases of domestic ships, "where, by 
the local law a lien is given to material men 
for supplies, repairs or other necessaries." A 
wharfinger is not a material man, within the 
spirit and intention of this provision. He fur- 
nishes no material that forms part of the ship. 
Material men, or such as supply the materials 
for the structure or repair of vessels, as the 
lumber merchant, who furnishes the timbet, 
the artisan, who ornaments and preserves 
with paints and oils, the ship chandler, who 
supplies the canvas and cordage, or the manu- 
facturer, wljo constructs the propulsion pow- 
er. The whai-finger cannot be so considered, 
and is expressly axcluded by the ta-ms of 
this authoritative judicial regulation. He is 
only a lessor for the time being, of a part of 
his real estate, to be used as a moorage. He 
supplies the conveniences of dockage, and the 
facility of discharging passengers and freight, 
but no material for the use of the ship. Mr. 
.Tustice Story, who drew up these rules, makes 
this distinction, in Ex parte Lewis [Case No. 
8,310]. But wharfage not being a lien under 
the general maritime law, and only such by 
the statute of the state, the claim as regards 
the occasional occupation of the Canada 
wharf, is only enforceable as a common law 
lien. As such, the wharfinger could detain 
the vessel until payment, but if he failed to 
do this, and parted with his temporary pos- 
session, his lien ceased, and such was the 



ruling of Mr. Justice Story, in the case al- 
ready cited [supra]. This libel is therefore 
dismissed, with costs. 

■NOTE, This case was taken by appeal to 
the circuit court of tiie United States, and will 
probably be decided in June, 1857, an_d if re- 
ported will be found in 7 McLean. 

[No report of this case in the circuit court can 
be found.] 
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RUSSEL V. The EMPIRE STATE. 

[Newb. 541.] i 

District Court, D. Sliehigan. March, 1857. 

Public Laxds — Citt op Detroit — Stiieets — 
Right to Build Whauves — Lease. 

1. Whatever authority the city of Detroit, 
as a corporation, possessed over the premises 
in question, to dispose of or lease them, must be 
derived from the statutes of the United States. 

2. The "town of Detroit" was laid out into 
lots and streets, and public squares, &c., under 
the act of congress of April 21, 1806 [2 Stat 
3981, by the governor and judges; and on the 
27th of April, 1807, tbey fully discharged their 
trust and thus was Woodward avenue made a 
public highway, to the water's edge of Detxoit 
river. 

rCited in The Gem, Case No. 5,303.] 

3. By tlie act of 1842 [5 Stat 541], "the lands" 
thus divided and remaining imappropriated un- 
der the act of 1806, were vested in the mayor, 
recorder and aldermen of the city of Detroit, 
to be disposed of by them, in their discretion. 

4. The city obtained no title whatever to the 
soil of the streets, the fee of which continues in 
the original dedicator, unless the purchaser of 
the lots bounded thereby be considered as hav- 
ing the fee, under their respective grants, and 
therefore cannot occupy them, or give autiiority 
for others to do so. 

5. Neither the governor and judges, as the old 
land board, nor their successors, the city author- 
ities, as the new land board, have now any pow- 
er, beyond that of the regiilation of the streets 
and public squares; and this does not inclutlo 
the right to sell, or lease, or exercise any act of 
ownership. 

6. The city authorities may erect wharves at 
the termini of their streets, suitable for landing, 
but by so doing such erections become free to 
the public, as extensions of the streets, and the 
city has no authority to exact toll for ingress or 
egress- 

[Gited in The Ottawa. Case No. 10.616; The 
Maud Webster. Id. 9.302; The Geneva, 16 
Fed. 875; The Mary Garrett, 63 Fed. 1,011.] 

7. The intention of congress has been clear- 
ly manifested by the act of 18th of May, 1798 
[1 Stat. 468], to ordain all rivers actually navi- 
gable, as common law rivers, whether or not the 
tide ebbs and flows. 

8. Wharves or docks must be constructed so 
as not to impair, but to facilitate navigation and 
commerce, and as such be open to the landing 
of all— the moorage of all vessels, without "tax, 
impost or duty." 

9. When a highway upon the land, and anoth- 
er upon the water, adjoin, the right of passage 
from one to the other is free to all. Fowler v. 
Mott. 19 Barb. 204. 



1 [Reported by John S. Newberry, Esq.]" 
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10." A lease, giving the lessee "the sole and 
exclusive right ro use the public wharf for his 
ferry boat," does not authorize the collection 
of toU for wharfage. 

In Admiralty. 

Walkers & Russel, for libelants. 
J, M. Howard and Towle, Hunt & Xe-\v- 
hervy, for respondent. 2 

George B. Russel, libelant, was the lessee, 
from the city of Detroit, of the ^Yharf at the 
foot of Woodward avenue, one of the prin- 
cipal streets of the city. When the city was 
originally laid out, under authority of con- 
gress, Woodward avenue was laid out and 
platted to the Detroit river. It has subse- 
quently been extended by filling up, and the 
erection of a wharf, some 300 or 400 feet in- 
to the river, which wharf is the one in ques- 
tion. The Empire State, a large vessel used 
in navigating the lakes, while lying at the 
dock immediately below Woodward avenue, 
lapped on to the street, while engaged in un- 
loading her cargo. Russel then brings his ac- 
tion for wharfage. 

A. Russel, for libelants. 

The right to build wharves in any manner, 
so as not to impede navigation, is disputed 
by no authority of the civil or common law. 
There is a distinction between the riglit to 
approat-h the shore where the river is in a 
wild state and the harbor of a crowded city. 
Inst. .lust. lib. 2, tit. 1, 1, 4; Dig. 1, 8, 6; 
liagott T. Orr, 2 Bos. & P. 472. See, also, 3 
Kent, Comm. 417, note 6; Id. 413; and Blun- 
dell V. Catterall, 5 Barn. & Aid. 268. By the 
common law, navigable waters were those 
affected by the tide, and innavigable watere 
were tideless, although they were public 
rivers, and actually navigable. 3 Kent, 
Comm., ubi supra; Ang. Water Coui-ses, § 
596 et seq. On navigable rivers the adjoin- 
ing proprietors took to the edge; on innaviga- 
ble, to the centre of the stream. Howard v. 
IngersoU, 13 How. [54 U. S.] 381; Beriy v. 
Carle, 3 Greenl. 269; Spring v. Rus:,ell, 7 
Greenl. 273; Simpson v. Seavey, S Greenl. 
138; Wadsworth v. Smith, 2 Fairf. [11 ile.] 
278; Claremont v. C-arlton, 2 N. H. 369; Slate 
v. Canterbury [8 Fost. (N, H.) 198]; 3 N. H. 
34; 9 N. H. 461; Lunt v. Holland, 14 Mass. 
149; Id. 600; Id. 431; 20 Pick. 186; 2 Conn. 
481; 9 Conn. 138; 7 Conn. 186; 8 Conn. 231; 
Ex parte Jennings, 6 Cow. 518, and note; 
Palmer v. ilulligan, 3 Caines, 308; Hooker 
T. Cummings, 20 Johns. 91; 17 Johns. 201; 
26 Wend. 408; 5 Cow. 216; 11 Ohio, 311; Id. 
138; 30 Ohio St. 496: 16 Ohio St 540; 1 Rand. 
417; 3 Rand. 33; 4 Call, 411; 3 Blaekf. 193; 
5 Har. & J. 195; 5 Scam. 500; 2 Swan, 9; 1 



2 This case and the preceumg case of 
George B. Russel v. The Asa R. Swift [Case 
No. 12,144], were, by consent of counsel, tried 
and argued together, and but one argument 
made. They were decided, however, upon dif- 
ferent grounds, and a separate opinion rendered 
by the court. 



Ired. 395; Tayl. [N. C] 196; 6 Mart. [La.] 
119; Moore v. Sanborne, 2 Mich. 520; 2 Port. 
(Ala.) 436; 1 McOord, 580; 2 Bin. 475. But 
the definition of the term "navigable" has 
been altered to conform to the fact. Cai*son 
V. Blazer, 2 Bin. 475; 2 Swan, 9; La Plaisance 
Harbor Co. v. City of Monroe, Walk. [Mich.] 
155; Moore v. Sanborne, 2 Mich. 520; Bow- 
man V. Wathen [Case No. 1,740]. By the 
common law, the riparian proprietor upon 
navigable watei"s has the right of erecting 
wharves, and controlling the access to the 
river. Bowman v. Wathen [supra]; Blundell 
V. Catterall, ubi supra; Ang. Water Courses, 
§ 55; Morgan v. Reading, 3 Smedes & M. 366; 
Ball T. Herbert, 3 Term R. 253; 7 Conn. 186; 
2 Ohio, 307; 11 Ohio, 138; 2 Ohio, 403; 1 
Yeates, 167; 9 Serg. & R. 26. The governor 
and judges so supposed. See their report to 
congress. State Papers, vol. 5, 1831. The 
United States passed a law laying a wharf 
in Detroit. 4 Stat. s5o. The legislature of 
Miehigan likewise. See Sess. Laws 1855, p. 
291. The ordinance of 1787 was in the na- 
ture of a treaty, and was simply declaratory. 
Ang. Water Courses, § 556; Kent, Comm. 
427; Strader v. Graham, 10 How. [51 U, S.] 
8^; Columbus Ins. Co. t. Ourtenius [Case No. 
3,045]; Jolly y. Terre Haute Draw Bridge Co. 
[Id. 7,441]; La Plaisance Harbor Co. v. City 
of Monroe, Walk. [Mich.] 155; 3 Ohio, 495; 
5 Ohio, 410. 

The next question as to the street is, has 
it been dedicated? Prima facie the fee to the 
centre of the street is in the adjacent pro- 
prietor, subject to the public easement. Liv- 
ingston T- Mayor, etc., of New York, 8 Wend. 
So, and eases cited; 20 Wend. 96; 7 Conn. 48; 
Pittsburgh Case, 6 Pet. [31 U. S.] 498; 3 
Watts, 219; 9 Serg. & R. 296; Yeates, 107. 
Highways on land and water are not sub- 
ject to the same principles of law, nor have 
they the same incidents. Ball v. Herbert, 3 
Term R. 253. Dedication is not predicable 
of landuag places. See 20 Wend. 131, 133, 
affirmed on error 22 Wend. 425; 8 B. Mon. 
232. Granting, for the sake of argument, 
that the street has been dedicated, then the 
city has the power of regulating. As to the 
extent of this power, see Kennedy v. Jones, 
11 Ala. 63; Rowan's Ex'rs v. Town of Port- 
land, 8 B. Mon. 232; 7 Conn. 293; Dugan v. 
City of Baltimore, 5 Gill. & J. 357, oveiTUling 
the wharf case in 3 Bland, 361. See Revised 
Charter Detroit, pp. 24. 30, 68. 

J. S. NewbeiTy, for respondent. 

I. The entire right of soil in the bed of 
the Detroit river is in the government or the 
public, or it has been dedicated to the public, 
either of which precludes it from being ex- 
clusively appropriated by any private pei-son 
or corporation. The ordinance of 1787 fully 
dedicates the Detroit river to the public. It 
is a great natural highway, and carries with 
it all the incidents and appurtenances of a 
highway. Spring v. Russell, 7 Greenl. 275, 
290; 3 Shep. 269. The common law rule, that 
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the riparian proprietor of rivers where the 
tide does not ehb and flow, owns the bed of 
the river ad filum aquae, has in no state been 
■applied to rivers forming national boundaries. 
See 17 "Wend. 597; 12 Barb. 201; 19 Barb. 
490. Tlie whole theory of navigable rivers, 
thus defined, arose in England, where, as n 
matter of fact, the ebb and flow of the tide 
was the criterion of navigability. The most 
■enlightened jurists of this country have re- 
fused to apply to our vast rivers and inland 
seas the puny distinctions and doctrines 
wiiich have been applied to their insignifi- 
cant rivers. In New York, see 17 Wend, 
597-599; 12 Barb. 201, 206; 19 Barb. 490. 
In Pennsylvania, see 2 Bin. 475, 483, 484; 
14 Serg. & R. 71; Zimmerman v. Union Canal 
<io., 1 Watts & S. 351; Case of Philadelphia & 
Trenton E. Co., 6 Whart 44; Bailey v. Phila- 
■delphia, W. & B. R. Co., 4 Har. [Del.] 389; 
Ball V. Slack, 2 Whart 539; Bacon v. Arthur, 
4 Watts, 439. In Alabama: Bullock v. Wil- 
son, 2 Port. 436, 448; Mayor of aiobile v, 
Eslava, 9 Port. 577. In South Carolina: Ex- 
ecutors of Cates V. Wadlington, 1 McCord, 
580. In Virginia: Home v. Richards, 4 Call, 
441. In Tennessee: 3 Yerg. 387; 2 Swan, 9. 
In North Carolina: Ingram v. Threadgill, 3 
Dev. (1831) 59; Collins v. Benbury, 3 Ired. 
277. In Michigan: La Plaisance Harbor 
■Co. V. City of Monroe, Walk. 155; Bowman 
V. Wathen [Case No. 1,740]; Pollard v. Ha- 
san, 3 How. [44 U. S.] 212, 229. 

II. Gi-anting that the adjacent owners have 
the fee of the bed of the river, then the pub- 
lic have the right to the free and unobstruet- 
■ed navigation of the river, in its entire 
breadth, as a highway. Hart v, Slayor of 
Albany, 9 Wend. 584, citing 6 East, 427, and 
3 Camp. 226, 229; s. c. 3 Paige, 213, 237; 
Bacon v. City of Boston, 3 Cush. 174; 1 Cush. 
443; 7 Wend. 291; 1 Johns. 509; 16 Pick. 175; 
13 Mass. 115, lis. Therefore, doclts built out 
to seventeen feet water are an encroachment. 

III. All our great rivers are subject to the 
-easement of navigation, which includes the 
right to moor and land at the bank, when 
necessary. Hanson v. City Council of La- 
fayette, 18 la. 295, 305; Tnistees of Natch- 
itoches V, Coe, 3 Mart (N. S.) 140; O'Fallon 
V. Daggett, 4 Mo. 343, 345; 3 Smedes & M. 
366, 408; 1 Camp. 517, note; 3 Scam. 521; 
13 Wend- 371; Brown v. Chadbourne, 31 
Sle. 9, 24; Stuart v. Clark's Lessee, 2 Swan, 
S, 3 Yerg. 307. 

IV. Wharves may be built between high 
and low water, but no case can be found 
where they are allowed to go further, and a 
fee charged for the use of such erection, 
without express gi-ant Inhabitants of East 
Haven v. Hemingway, 7 Conn. 186; 9 Conn. 
38; 5 Pick. 492-494; 3 N. H. 324; Ar- 
nold V. Mundy, 1 Halst [6 N. J, Law] 1, and 
see pages 67, 76; 2 Zab. [22 N. J. Law] 441; 
<5unter v. Geary, 1 Cal. 463, 469; The Wharf 
Case, 3 Bland, 373, 374. See, also, pages 3S0, 
382; 20 Pick. 186; 11 Ohio, 138. 

V. A fen-y or a wharf, &c., &c., with a 



right to take tolls, cannot be established by 
a private individual, but only by the sover- 
eign power. 1 Yates, 167; 9 Serg. & B. 26; 
3 Watts, 219; 8 Watts, 454,— cited by libel- 
ants, were, every one, cases where "the feri*y 
was established by ah act of the assembly. 
31 Me. 21; 2 Conn, 481; 8 Watts, 434; 10 
Yerg. 280; 5 Yerg. 108; 1 Nott & McC. 387; 
13 111. 27; 3 Mo. 470; 3 Scam. 53; 8 Greenl. 
365, The last four cases seem to hold that 
a person cannot land a ferry on his own land 
without consent of the state or grant. 3 
Bland, 380, 382; 3 Paige, 313; 9 Oliio, 165, 
167. 

VI. A ferryman has a right to land at a 
public highway. 2 Rob. (Va.) 209, 214; 1 
Blackf. 43; 3 Bland, 375; 6 Shep. 433 (18 
Me.); 19 Barb. 204, 220. Holding, also, that 
it is a public common right to pass from a 
highway on land to a highway on water, 
when they adjoin. 

VII. The common council of Detroit has 
no power to gitint the exclusive use of the 
highways, streets, &c., of said city, to any 
individual. People v. Carpenter, 1 Mich. 
273. 

In the case of Russel v. The A. R. Swift 
[Case No. 12,144] the two following addition- 
al points ar'e taken: 

I. By the general maritime law there is no 
lien created for supplies, materials, &c., or 
indeed for anything upon a domestic vessel. 
There is but one case where the admiralty 
couits have jurisdiction over domestic ves- 
sels; and that is by rule 12 of the supreme 
court, which provided that when the local 
law gives the material man a lien he may 
proceed in admiralty against domestic ves- 
sels. Conk. Adm. pp. 56, 61; Peyroux v. 
Howai'd, 7 Pet [32 U. S.] 324; [The General 
Smith] 4 Wheat. [17 IT. S,] 438; The Robert 
Pulton, [Case No. 11,890]; Davis v. New 
Brig [Id. 3,643]. 

II. The lien of the whai-finger is a common 
law lien, depending upon possession, and not 
enforceable if the possession has been paited 
with, Gardner v. The New Jersey [Id. 
5,233]; Johnson v. M'Donough [Id. 7,395]; 
The Betsy [Id. 1,364]. 

The brief of the Hon. J, M. Howard was 
not furnished the reporter. 

WILKINS, District Judge. Libel for 
wharfage, setting forth that the libelant is 
the lessee, from the city of Detroit, of a 
wharf situated at the foot of Woodward ave- 
nue, and extending beyond the terminus of 
the said avonue. Into the river Detroit The 
answer denies the authority of the city to 
execute such lease, and avei-s '*that Wood- 
ward avenue as originally laid out by the 
governor and judges of the territory of Mich- 
igan, was dedicated to the public as a street 
and highway extending to the water's edge 
of the river Detroit, and was from the time 
of such dedication ever used as a public high- 
way, and that the extension of the said 
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street towards the centre of tlie river, has 
also ever been used." This denial and avei-- 
ment presents the main issue, to which the 
court will solely direct its attention, consid- 
ering the other points presented as of minor 
importance. 

The answers of the libelant to tlie 3d, otii 
and 6th interrogatories propounded by the 
respondents, admits that the whai-f is held 
by him as an exclusive possession, under a 
conveyance from the city corporation; that 
that portion of the said Woodward avenue 
which lies between tlie original margin of 
the river, and the wharf leased, has been 
used as a public street for the space of more 
than twenty years, and that, during that 
time the terminus of the said avenue, as used 
by the public, extended to the water's edge 
of the river; and that the said wharf is 
"piuctically an extension of the said ave- 
nue." Satisfactory proof has been exhibited 
to the same effect; and that, for more than 
twenty-four years. Woodward avenue was 
always open to the i-iver, and to the uninter- 
rupted egress and regress of the inhabitants 
of both sides, and the unmolested arrival and 
departure of vessels. In September, 1832, 
large steamers landed there their passengers 
and discharged there their freight. The 
lease from the city was executed on the 1st 
of May, 1856. For the considei-ation of ?350 
it conveys to the libelant and his assigns for 
the tenn of one year "the sole and exclusive 
light to enter upon and use the said whaa-f 
at the foot of Woodward avenue," for the 
purpose of mooring his vessels and receiving 
and landing passengers and freight there- 
from, as a ferry betw^een Detroit and the 
neighboring province of Canada West, "and 
entitling him to use the same against all 
boats and vessels other than his own, en- 
gaged in any other employment whatsoever, 
and which may in any way obstruct or inter- 
fere in his use of the said wharf as a ferry 
landing." 

Two questions of considerable interest are 
embraced in the issue: (1) The authority of 
the city, corporation to make the lease on 
which the libelant relies, and (2) the extent of 
the privilege conferred. 

I. Whatever authority the city of Deti-oit as 
a corporation, possessed over the premises in 
question, to dispose of or lease the same, 
must be derived from the statutes of the Unit- 
ed States. As a municipal government, it 
would have only power to regulate, and could 
only occupy or vacate a public street or high- 
way, dedicated as such, antecedent to its ex- 
istence as a corporation. Neither can the city 
be deemed as possessing a riparian right un- 
less as proprietor of the fee. The "town of 
Detroit" was laid out and platted into lots by 
numbers, and into streets and public squares 
by name, under the provisions of the act of 
congress of April 21, 1806 [2 Stat. 398]. The 
governor and judges of the then territory of 
Michigan, were authorized to lay out a town 
"including the whole of the old town of De- 



troit," and ten thousand acres adjacent, and 
"finally adjust all claims to lots therein." 
Shortly after the authority conferred by this^ 
act, on the 27th of April, 1807, the governer 
and judges, as the agents of the government 
of the United States, discharged the trust 
committed to them; and those portions of the^ 
soil dedicated as public streets, became such 
for common use, and beyond the power of re- 
sumption by the original proprietor, with 
whom alone the fee continued. The dedica- 
tory act of the agent was the act of the prin- 
cipal; the deed of the proprietor for the pur- 
poses expressed. And thus Woodward ave- 
nue was dedicated as a public highway to the 
water's edge of the river Detroit. By the act 
of 1842 [5 Stat. 541], "the lands" thus divided 
into lots, as by the original plat, remaining 
unappropriated under the act of 1806, were- 
vested in the mayor, recorder and aldermen 
of the city of Detroit "to be disposed of by 
them at their disei-etion;" and the city was au- 
tliorized to make deeds to purchasers, or "oth- 
er sufficient conveyances." 

The sole object of this act was to confer 
upon the city authorities, the power which 
had been exercised by the old territorial land 
board, and vest in the city the title to the lots 
remaining unsold, for purposes of improve- 
ment By the act of 1806, the power of the 
governor and judges was limited to the gi"ant 
of lots as numbered in the plat of the town 
which they were dii'ected to "lay out," and 
no greater power is given to the city by the- 
act of 1842. "To make deeds or other suffi- 
cient conveyances" of "the land remaining 
after satisfying all just claims, and the pay- 
ment of expenses incurred," are terms in the 
last statute, not augmenting the power of the 
city beyond that of the governor and judges,, 
but expressly limiting the donation to the fee 
of the lots remaining unappropriated. The 
city obtained no title whatever to the soil of 
the streets, the fee of which continues in the 
original dedicator, unless the purchasers of 
the lots bounded thereby, may be considered 
as having the fee of the same under their re- 
spective grants. 

There is no ambiguity in the terms of the 
grant One specific object is had in view. TO' 
grant the lands remaining unsold under the 
prior act to the city, to be applied to objects 
of public improvement: evidently meaning 
that the proceeds arising from the sale of the 
unsold lots should be so applied. The public 
streets remain as originally dedicated and no- 
right of possession is given, and there is no- 
transfer of the fee in them; and, consequent- 
ly the city cannot occupy them, except for pur- 
poses of regulation, either by public buildings, 
for public use, or give authority to othei-s to- 
do so. The character of the use cannot vary 
the terms of the grant, or convey that which 
was expressly withheld. The public squares 
and streets thus dedicated, are beyond all sub- 
sequent change to another purpose, and the 
corporation is as much inhibited as the pri- 
vate citizen. Neither the governor and judges,. 
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as the old land board had, nor their successors, 
the city authorities as the new land board, 
have now any power beyond- that of regula- 
tion of the streets and public squares. In 
this is exercised the functions of municipal 
government, but the power to govern is not, 
nor does it include the right to sell, lease or 
exercise over the same any act of ownership. 

In the language of the supreme court of the 
state in the case of People v. Carpenter 
[1 Mich. 273], "tJie common council of the city 
of Detroit have no power to grant the exclu- 
sive use of any of the streets to individuals." 
The exercise of such authority is injurious to 
public and private rights, and conti'ary to the 
act of dedication. Such rights are vested 
rights— the right of free passage over and 
tlirough the dedicated public street; and it is 
not competent, even for the legislature of the 
state, much less for the common council of 
the-eity, to pass any act or ordinance, which 
would in any wise impair, restrict or defeat 
the right of way under the act of dedication. 

By the recorded plan of the city, confirmed 
and made of record in 1807, Woodward ave- 
nue and most of the parallel streets running 
at right angles with Jefferson avenue, ter- 
minated south at the water's edge of the river 
Detroit; or, in other words, they run to the 
river. Such was the declared intention of the 
dedicatoi". To that extent they are common 
to all as highways. Any building, therefore, 
whether public or private, whether a court 
house, jail, city hall, market or wharf, erected 
upon them, eitiier by the corporation or others 
under their authority, and defeating the main 
objects of dedication, would amount to an ob- 
struction, and as a public nuisance would be 
liable to be abated. Unquestionably, the city 
may improve, ornament and grade for public 
convenience, either by enlargement or exten- 
sion, the public streets; and with a view to 
public accommodation, erect at their termini, 
in the river, suitable wharves or landings, but, 
by so doing, such erections become free to the 
public, as extensions of the streets, and the 
city has no authority, and can confer none, to 
exact toll for egress or regress. But these 
streets are not only the dedicated highways 
of the city of Detroit, in which the city has 
no other power than that of regulation, but as 
highways they have their declared termini in 
connection with another public highway, na- 
tional in its character, common to all the in- 
habitants of the United States, and, by treaty, 
free to the subjects of a foreign power. 

The 4th article of the ordinance of 1787, in 
declaring the navigable waters leading into 
the Mississippi and the St. Lawrence, common 
highways and forever free, as well to the in- 
habitants of the said, territory as to the citi- 
zens of the -United States, and. all the states, 
"without any tax, impost or duty," compre- 
hends the river Detroit, and negates the right 
of the United States, or of any state, or any 



subordinate power, by law or ordinance, to 
exact any fee, charges or impost in its naviga- 
tion. It is free to all for the purposes of com- 
merce and trade. And the 9th section of the 
act of the ISth of May, 1796 [1 Stat. 468], is 
not only declaratory of the same; but in mak- 
ing a distinction between the streams not, and 
those navigable, wliei-e the opposite banks be- 
long to different persons, and enacting that 
their beds shall belong and be common to 
both, clearly manifests the intention of the 
law making power to ordain all rivers actual- 
ly navigable as common law rivers above the 
flow of the tide. But the court does not con- 
sider this issue to involve tlie right of a ripar- 
ian proprietor. The city corporation is not 
such, and the river being a national public 
highway, the city authorities cannot appro- 
priate any portion of it to its use so as 'to ob-. 
struct its free navigation. Its wharves or 
docks must be so constructed as not to im- 
pair, but facilitate navigation and commerce; 
and, as such, be opon to the landing of' all and 
the moorage of all vessels, "without tax, im- 
post or duty." The act of dedication of the 
sti-eets, the declaratory ordinance of 1787, the 
tl'eaty of 1794, are all in accordance with tliis 
position. The streets are free; the river is 
free. Both may be improved at the expense 
of the city, for the public benefit, as streets 
are graded and paved, but not to the detri- 
ment of private right thus solemnly and re- 
peatedly established. Any other construction 
would seem to frustrate the intention of the 
dedication; for, should the city possess the 
power to wharf and lease the termini of all 
the streets communicating with the river, all 
access to the city from the latter would be- 
subject to "tax, imijost and duty," in contra- 
vention of the ordinance, and the right of way 
prescribed by the dedication of 1807. 

Tlie leading ease cited in the argument, 
from 19 Barb. 204, of Fowler v. Mott, fully 
supports this view. The court there declares 
that "our public highways are equally free to 
all to the water's edge, if they extend so far. 
It is a common right to pass from one high- 
way to another, when they adjoin each other. 
Such is the law of highways upon the land; 
and there can be no difference in principle, 
where one highway is upon the land and .the 
other upon the water. Both are free for tlie 
passage of all." 

Independent of these considerations, which 
are conclusive, the privilege granted to tlie 
libelant by the lease, would not warrant the 
collection of wharfage. But the lease, in giv- 
ing him "the sole and exclusive right to use 
the public wharf for his ferry boats," does not 
authorize him to charge wharfage as to other 
vessels mooring there. Conceding the valid- 
ity of his lease, any obstruction of his privi- 
lege, would make the trespasser amenable to 
another tribunal, and in another form of ac- 
tion. Libel dismissed, with costs. 
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RTJSSEL T. UNION INS. CO. 

[1 Wash. C. C. 409; 1 4 Dall. 421.] 

Oircuit Court, D. Pennsylvania. April Term, 

1806. 

Marine Insurance — Insurable Interest — In- 
terest OF Surety — ^Factor — Abandonment. 

1. Action on a policy of insurance, on the 
oarco of a yessol. in which the interest of the 
assnrftd was that of a surety for the payment 
■of the value of the same, in case of its condem- 
nation b5' a court of appeals in Spain, the cargo 
having been delivered to him for his indemnity. 
This is an insurable interest, and may be cov- 
ered by an insurance on the cargo, without the 
particular circumstances of the case having been 
communicated to the underwriters. 

[Cited in brief in Hope ilut. Ins. Co. v. Bro- 
laskey, 35 Pa. St. 283.] 

, 2. A factor has an insurable interest in goods, 
-on which he has a lien for advances. 

[Cited in Seamans v. Loring, Case No. 12,583; 
Hancox v. Fishing Ins. Co., Id. 6,013.] 

3. The restitution of the property to the origi- 
nal owners, and thus taking it out of the pos- 
jsession of the surety, and depriving him of 
his means of indemnity, was a loss by one of 
the perils against which the plaintifiE had in- 
sured; and he was at liberty to abandon. 

[Cited in Excelsior Fire Ins. Co. v. Royal Ins. 
Co., 55 N. y. 357.] 

4. After a record of the proceedings of a for- 
eign court of admiralty have been read in evi- 
dence, without objection, it is too late to object 
to it in argument. 

This was a policy effected by the plaintiff, 
for all pei'sons interested, on goods on board 
the Hibberts, at and from Havana to New 
York, to the amount of ten thousand dollars. 
The vessel and cargo were taken by a British 
ship of war; and it appearing, that the ves- 
sel and cargo belonged to British subjects, 
that they had been captured and carried into 
the Havana, and there proceeded against, she 
was ordered to be delivered up to the original 
owners, on salvage. It appeared, by the rec- 
ord of the proceedings before the admiralty 
court at Halifax, where this sentence took 
place; that the vessel and cargo -were deliver- 
ed up, by order of the government, at the 
Havana, to a Sir. Cruset of that place, on bis 
entering into a stipulation, secured by a mort- 
gage on real property, to the amount 32,000 
dollars; to be accountable for that sura, the 
valued amount of vessel and cargo, in case 
the vessel and cargo should, upon an appeal 
to the coui'ts in Spain, be condemned as prize. 
This appeared, by the papers on board, and 
was confirmed by the depositions of the cap- 
tain and mates, found in the Halifax record. 
Tlie vessel and cargo were consigned to Mr. 
Henry Hill, 'of New York, by Mr. Cruset; 
who took a bill of lading in his own name, 
with orders to sell, and to retain the amoimt, 
to answer for Ms advances and disburse- 
ments in the ship, and for his indemnity 
against the stipulation, which he (Cruset) had 

1 fOriginally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



entered into; and lie was ordered to insure 
a certain sum on the vessel, and another sum 
on the cargo. Mr. Russel, for Mr. Hill, wrote 
to the president of the Union Insurance Com- 
pany, to get this effected, and sent him a 
letter from Cruset, in which he mentioned 
the circumstance of the capture, and delivery 
to him, on entering into the stipulation; but 
did not specify precisely, that it was the 
special interest he (Cruset) had in the prop- 
erty, which he wished to insure. The de- 
fendants agreed to take 10,000 dollars on the 
cargo. As soon as the plaintiff heard of the 
capture, he gave notice to the defendants; 
and on hearing of the sentence, he abandoned. 
The proceedings were read by plaintiff's coun- 
sel, without objection; and the only proof of 
Cruset's interest, appeared from the docu- 
ments found on board the vessel, and stated 
in the record. The action was brought for 
the benefit of Cruset, to recover the sum sub- 
scribed. 

It was objected, by Dallas & Tilghman, for 
the defendants: 1st. That the plaintiff ■ had 
not an insurable interest. 2d. That if he had, 
he could not cover it on a policy on the cargo. 
3d. That, at any rate, he should have dis- 
closed to the defendants the nature of the in- 
terest he meant to insure. 4th. That the sen- 
tence being, to restore to the original own- 
ers, Ci-uset's lien was not defeated; but ho 
might still resort to them for reimbursement 
and indemnification; and therefore, there 
was not a loss. They also contended, that 
the record was not proper evidence to prove 
the interest of Cruset; but he ought to have 
proved it by depositions, or other evidence. 

Rawle & IngereoU, for the plaintiff, on the 
1st point, relied on Park, Ins. 9, 12, 13, 270. 
A factor, having a lien on goods, may cover 
it under a policy on the cargo. The only in- 
stances, where the particular interest must 
be mentioned, are bottomry and respondentia. 
An expectation of profit may be insured. 
Grant v. Parkinson, 1 Blarsh. Ins. 111. 3d. 
That the letter from Cruset, stating his en- 
gagement on account of this vessel and cargo, 
and the stipulation which he had entered 
into, which was shown to the defendants; 
w^as a sufficient disclosure of the interest he 
meant to insure. 4th. That the loss of the 
possession by capture, was a loss within the 
policy. As to the proof of interest, it was 
contended, that the record having been read 
without opposition, it was to be considered 
as evidence. 

Ingersoll & Rawle, for plaintiff. 

E. Tilghman & Daller, for defendants. 

WASHINGTON, Circuit Justice (charging 
jury). The record of the proceedings in the 
court of admiralty, having been read without 
opposition, it is too late to object to it in the 
argument. Many inconveniences might hap- 
pen, if the I'ule were otherwise. The party 
might be surprised, and lose the opportunity 
of supplying it by better evidence, if the ob- 
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jection had been made in time. From this 
record it appears, upon the papers found on 
board of this vessel, and -which are copied 
into the record, that this vessel and cargo 
originally belonged to British subjects. Xhat 
she was captured by a French privateer, 
brought into the Havana, and there proceed- 
ed against; but on what ground, does not 
appear. That, to avoid the expense to the 
captors of keeping her there, and the injurj' 
to the owners, an order was obtained from 
the government, to deliver her to a Mr. Fra- 
zer, on security, to abide the event of a jSnal 
decision of the cause in Spain; and in ease 
of condemnation, to pay the sum of 32,000 
dollars, at which the whole was valued. Mr. 
Cruset being applied to, he gave the security, 
and took from the mate, (the captain having 
left the vessel,) a bill of lading in his own 
name. That this bill of lading was endorsed 
by Cruset, to Mr. Hill of New- York, with or- 
ders to sell the vessel and cargo, and to re- 
tain the proceeds, to reimbui-se and indem- 
nify Cruset. This evidence proves the inter- 
est of Cruset; and the first question is, wheth- 
er it was an insurable interest, or not? It is 
clear, that a factor, who has a lien on goods 
in his possession, has an Insurable interest. 
It also appears, that even in England, where 
wager policies are prohibited, that an ex- 
pected profit may be insured on a valued poli- 
cy. So the captors of a vessel, who depend 
on a grant of the prize from the crown, have 
such an expected interest, that they may in- 
sure it: a fortiori, may a special interest, like 
the present, be insured here; where there is 
no law which prohibits wager policies. The 
reason why, in almost every case, the as- 
sured is required to prove an interest, arises 
from the forms of policies, which are gen- 
erally upon interest, as it may appear. Cru- 
set had complete possession of this property, 
and had a right to retain it, until he was re- 
lieved from his engagements on account of 
it. Whether he might ever be called upon, 
in consequence of the stipulation he had en- 
tered into, was not more uncertain, than was 
the interest of the assured, in the cases cited. 
But he certainly had an interest in the prop- 
erty insured, until he was discharged or in- 
demnified. 

2d. The court is of opinion, that this inter- 
est might be covered under a policy on the 
cargo. 

3d. The interest which Cruset had, was a 
lien on this property in his possession, and 
which was to be sold for his indemnity. The 
risk insured against, was a loss of this proper- 
ty, and the means of his indemnity. This 
loss has actually happened by one of the per- 
ils insured against, though the property is re- 
stored to the original owners; and though 
the loss may not be total in its nature, if the 
sentence and restitution should not destroy 
the lien, yet it is such a loss as the assured 
might, by abandonment, throw upon the un- 
derwriters. 

Verdict for plaintiff. . 



[For hearing on a motion for a new trial, see- 
Case No. 12,147.] 

NOTE. The averment of interest in the as- 
sured, may be either general or special. Under 
the former, the plaintifE may give evidence of 
any interest he may have. It is suSicient not 
only- as to the title or claim of the assured; but 
aiso as to the quantum of interest 2 Marsh. 
Ins. 509. In a policy on goods generally, the- 
insured may ^ve, as evidence of his interest, a 
mortgage or special lien. But, bottomry and 
respondentia, cannot be insured as goods. Id- 
613. 



Case No. 1S,147. 

RTJSSEL V. UNION INS. CO. 

[1 Wash. C. G. 440.] i 

Circuit Court, D. Pennsylvania. April Term,. 
1806. 

New Tuial — Error— When Application to be 
Made. 

Motion for a new trial, on the ground that the- 
court had allowed a record of a foreign court of 
admiralty, to go to the jury as evidence; the 
same not having been legal testimony. The rec- 
ord had been read on the trial, without objec- 
tions. The court refused to grant a naw triaV 
as the application is too late. 

[Cited in Allen v. Blunt, Case No. 217.] 

This cause came on upon a rule for a new' 
trial. [Case No. 12,146.] The ground was,, 
that the court was mistaken in point of law, 
in stating that the papers, which respected the- 
interest of the plaintiff, in the record of the- 
admiralty court at Halifax, was evidence, 
and therefore, that the plaintiff, not having 
proved his interest by other evidence, ought 
not to recover. 

Tilghman & Dallas, in favour of the motion^ 
contended, that as the sentence and proceed- 
ings, were cleai-ly legal evidence, the defend- 
ant's counsel, could not properly have object- 
ed to the reading of the whole record; but 
still, the papers found on board, were not 
proper evidence, and their omitting to object 
to the reading of them, did not make them evi- 
dence. That in argument, this was contended 
for, and that that was the proper stage of the- 
cause, to make the objection. Where a rec- 
ord is offered in evidence, the whole must be 
read. Gilb. Ev. 19, 23. We mformed the 
plaintiff's counsel, before the trial came on, 
that we should object to their proving the in- 
terest by that record. 

IngersoU & Rawle, against the motion. Thfr 
time to object to improper evidence, is, when 
it is offered; but it comes too late, after the- 
counsel have begun to sum up; and if part 
of a record be improper, the objection should, 
be made when it is offered to be read. 

Before WASHINGTON, Circuit Justice, and 
PETERS, District Judge. - 

I [Originally published from the MSS. of Hon, 
Bushrod Washington, Associate Justice of the- 
Supreme Court of the United States, under the 
supervision qf Richard Peters, Jr., Esq.] 
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A^'ASI-IIXGTOX, Circuit Justice. I am sor- 
ry that this motion is made; for, though ev- 
ery care should be taken to protect insurance 
companies against fraxids, and to give them 
every legal advantage, "where they are legally 
exonerated from the risk, yet they ought, I 
think, to refrain from objections which have 
an appearance of being captious. If, however, 
they choose to make such, they must, like 
all other suitors, be entitled to the benefit of 
them, where they are well supported. It was 
on this account, that I thought it highly prop- 
ter, at the trial, that they should allow the 
record to be read throiigh, without objection, 
as it was plain, that the defendants relied up- 
on a legal question of great difficulty, connect- 
ed with the merits; which was, whether the 
plaintiff had an insurable interest or not? I 
think the counsel ai-e not obhged, in any case, 
to make objections, which go merely to form, 
and which are only calculated to produce de- 
lay, or to turn the other party around, to bring 
another action: and, one or the other of these, 
would have been the case, had the objection 
been made in time. The case might have been 
different, had there been any well grounded 
reason to question the authenticity of these 
papers. But, who could doitbt, that tlie pa- 
pers foimd on board this vessel, showing the 
interest of Cruset in the cargo, in consequence 
of the responsibility he had entered into for 
the owners, were true and genuine? How else 
could she have been released? Having a bill 
of lading for the whole cargo, why should 
he send with it papers, to prove that he had 
only a special interest, unless such was the 
fact? I do not admit, that all the papers and 
evidence, found in a record of a court of ad- 
miralty, form a part of that record, or must 
necessarily be read, in an action between in- 
sured and insurer, because the sentence is 
read. The sentence and proceedings are cer- 
tainly proper, to show the condemnation, and 
the grounds upon which the court proceeded. 
But, it does not follow, that every paper stuff- 
ed into the record, unconnected with the con- 
demnation, and affecting third persons only, 
must of course be read, if the sentence be. 

If an objection was intended to be made to 
the evidence of the papers found on board, and 
set forth in the record; it ought to have been 
taken, when an attempt was made to read 
them; or at any x*ate, before the counsel for 
the plaintiff had finished his opening. Were 
a different rule to be pursued, great incon- 
venience.'? and irregularities would follow. If 
it appeared, that injustice had been done, in 
consequence of the reading of these papers, it 
would be a sufficient reason for setting aside 
the verdict. But there is no ground laid for 
such a suggestion; and therefore, the verdict 
ought to stand. 

PETERS, District Judge, conciirred. He 
added, that he thought, as Cruset had, in his 
lettex', which was shown to the company, stat- 
ed, that these papers would be on board, that 
he was boimd to have them there; and, it ap- 
I)eariug by the record that the^- were so, 



strengthened the position of the plaintiff's 
counsel, that they were proper evidence. 
Rule discharged. 



Case IsTo. 12,148. 

Ex parte RUSSELL. 

In re PAUL et al. 

[16 N. B. R. 476.] i 

District Court, D. Massachusetts. Dec, 1877. 

BANKKCrrcY — Note Isdoksed — Pkotest and 
Notice— Proof against Joint Assets. 

Whero a firm, which has indorsed a note of 
one of the partners, becomes bankrupt before 
the uiatiint^i of such note, protest and notice 
to the firm of its dishonor are not necessary in 
order to prove it against the joint assets. 



In bankruptcy. 

LOWELL, District Judge. This ease has 
been submitted to me on a short statement 
of facts without argument. The note which 
Mr. A. W. Russell offers to prove against the 
assets of the firm was made by Joseph F. 
Paul, and indorsed by Joseph F. Paul & 
Son. The partners were made joint bank- 
rupts before the maturity of the note, and it 
was not protested, and no notice was given to 
the firm of its dishonor. It is settled that 
where one partner accepts a bill draAvn by 
his firm, or makes a note which his firm in- 
doi-se, demand on him and notice of his de- 
faidt are unnecessary, because the knowledge 
of one is che knowledge of all. Porthouse v, 
Parker, 1 Camp. 82; Rhett v. Poe, 2 How. [43 
U, S.] 457, It has been held that if one part- 
ner makes the note, and the other indorses it, 
though for a firm debt, there must be de- 
maud and notice, because they are binding 
themselves separately. Foland v. 'Boyd, 11 
Harris [23 Pa. St.] 476. Here, however, that 
point does not arise. When the parties, or any 
of them, to the note or bill are bankrupt, 
notice is not dispensed with. In the leading 
case on this subject, Bayley, J., expressed 
himself somewhat cautiously: "It is not 
necessary to decide in this case whether, in 
the event of the bankruptcy of a party en- 
titled to notice, the holder is bound to en- 
deavor to find out his assignees; nor is it 
necessary to say what would be the case, if 
such a party's house was shut up, and there 
were no means afforded there of discovering 
him or his representatives; for, in this case, 
the bankrupt's house continued open ;tlie agent 
of his representatives, the messenger, who 
was also in some degree his representative, 
was there, and a notice there would have 
reached the assignees, etc." Rhode v. Proc- 
tor, 4 Barn. & G. 517, 523. Since the deci- 
sion in that case, it has usually been laid down 
in the books that before the appointment of 
assignees tliere should be notice to the bank- 
inipt, or to tlie messenger or registrar (in 
England), and, after the appointment, to the 
assignees. In a late case, it is held that no- 

1 [Reprinted by permission.] 
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tice to the bankrupt -will in all cases be 
•enough, whether the assignees have been ap- 
pointed or not. Ex parte Baker, 4 Cb. Div. 
795. I suppose the result of the decisions is 
that notice may be given either to the as- 
•signees or to the bankrupt, as the holder may- 
find most convenient. Whichever way it is 
taken, there would be no necessity for no- 
tice here, because the same person is assignee 
of both the bankrupts; and as to the bank- 
mpts themselves, if they remain capable of 
receiving notice, they must retain their right 
to waive it or their liability . to having it 
taken for granted. See, also, as directly in 
point, Puller v. Hooper, 3 Gray, 334. Debt 
admitted to proof. 



Case Wo. 12,149. 

RUSSELL V. ALLEN. 

[5 Dill. 235; S Cent. Law J. 314; 7 Reporter, 
G14.] 1 

Circuit Court, E. D. Missouri. March 17, 1879,2 

Chauities — CoxveyaxCe is Tkust — Bexe- 
ttciauies. 

A conveyance of realty and other property, 
in trust, "for the purpose of founding an insti- 
tution for the education of youth in St. Louis 
county, Missouri," sustained. 

Charitable trust for the education of youth 
in St, Louis county, Missouri, sustained. 

This is a bill in equity by the heirs of Wil- 
liam Russell, deceased, to subject to their 
demands certain funds in the hands of Allen, 
by him received in connection with the grants 
made. A demurrer to the biU is interposed. 

In 1855 the decedent executed to' Horner 
certain conveyances of realty and other prop- 
erty, in trust, "for the purpose, of founding 
an institution for the education of youth in 
St. Louis county, Missouri." The deed pre- 
scribed the manner in which said ti-ustee 
should execute his trust. The deed expresses 
that the conveyances were "for the use and 
benefit of the Russell Institute, of St. Louis, 
Missouri," and directed that the proceeds of 
said propei'ty should be paid, over, "in cash, 
as often as once in each year, or oftener, if 
convenient, to Thomas Allen, president of the 
board of trustees of the said Russell Insti- 
tute, at St. Louis, Missouri; and his receipt 
therefor shall be a full discharge of the said" 
trustee. Homer. There were several deeds 
executed by the grantor, at the same time, 
for property in different counties in the state 
of Arkansas, and the deed before us, of July 
19th, 1855, declares as follows: "And, where- 
as, tlie said party of tlae first part hath, by 
tiiree several other deeds, bearing even date 
herewith, conveyed to the said pai-ty of the 
second part all his property in the counties 
of, etc., in the like manner and for the like 
uses and purposes as herein, now it is hereby 

1 [Reported by Hon. John F. Dillon, Circuit 
.Tudge, and here reprinted by permission. 7 Re- 
porter, 614, contains only a partial report.] 

2 [Affirmed in 107 U. S. 1G3, 2 Sup. Ct. 328.] 



declared that all of said conveyances, to- 
gether with the present one, are made to 
one and the same person, Horner, for one and 
the same use and purpose; and that the same 
are, and are to be deemed, and taken, and 
accounted for as one trust, according to the 
conditions of the deeds respectively— it hav- 
ing been intended by said deeds to convey 
all the remaining property of the said Wil- 
liam Russell in the state of Arkansas to the 
said party of the second part, to and for the 
use and benefit of the said trustees of the 
Russell Institute, of St. Louis, Missouri, rep- 
i resented by their president as aforesaid." The 
bill charges that said Horner paid to said 
Allen divers sums of money, etc.; that no such 
institute existed at the date of the grants, 
or has since been created; that the purposes 
of the charity are too vague to be enforced, 
etc., a^d asks that said Allen be compelled to 
account for and pay over the funds, etc., so 
received by him to said heirs. 

William Brown, for plaintiff. 
Thoroughman & Warren, for defendant. 

Before DILLON, Circuit Judge, and 
TREAT, District Judge. 

TREAT, District Judge. The legal and 
equitable propositions involved have been dis- 
cussed at great length in many English and 
American decisions, a review of which would 
require more time and labor than are at 
our command. Many of those decisions per- 
tain to the force and effect of the statute of 
Elizabeth, the doctrine of cy-pres, and the 
power "parens patriae." In this country, iift- 
er long doubt and disputation, the doctrine 
has been established that where a gi-ant or 
devise for charitable uses is made, and the 
donee is capable of executing the trust vested 
in him, the grant on devise should be upheld 
if the beneficiary or charitable object is 
stated in such a manner or with such dis- 
tinctness that chancery can ascertain what 
it is, so as to enforce the trust. In constru- 
ing such instruments, equity adopts, not the 
old rule favoring the heir, as in England, 
but the juster rule of effecting the intent of 
the gi-antor or devisor^ In England, the doc- 
trines of cy-pres and of "parens patrije" were 
resorted to mainly to overcome the general 
rule which, under British institutions, fa- 
vored the heir and perpetuation of estates. 
Under American institutions, no such policy, 
and, consequently, no such general rule, ever 
obtained. The just rule worked out^in Eng- 
lish courts, through the doctrines or powers 
named, although such powers do not exist 
in this country, is, as to charitable uses made, 
though not technically, yet, to a large ex- 
tent, practically, applicable in this countiy. 
By this it is not meant that the cy-pres doc- 
trine has any force here, but merely that, 
for the purpose of upholding conveyances for 
charitable xises, American courts of equity 
will, wherever by a liberal construction it 
can be done, ascertain tlie designated or de- 
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signed charity, and enforce the intention of 
the grantor. The various decisions of the 
United States supreme court, and of other 
eouits, particularly within the past decade, 
are based on the sound and just doctrine that 
the intention of the grantor or devisor shall 
prevail. Hence, when, by the terms of the 
grant, it is clear that the heir was to be cut 
off, he will be held to be cut ofE if the trust 
can be, under even a liberal construction, up- 
held for its designed charitable purpose. 

Of course, if the grant is too vague and in- 
definite to enable the chancellor to detect to 
what charity the grant referred or was appli- 
cable, then, as the estate was not conveyed 
away, it (the estate) would necessarily fol- 
low the prescribed course of descent. In other 
words, if the decedent had not disposed of 
his property otherwise, the law of descents 
and distributions would govern. In the light 
of these doctrines, now fully recognized, this 
court must look to the conveyances in ques- 
tion. The purpose of the grantor was to found 
the Russell Institute— to have the avails of 
the property conveyed vested ultimately in a 
board of trustees for said institute, and, in 
the meantime, to have yearly and other pay- 
ments of said avails or proceeds paid over to 
Allen, president, and, what is very signifi- 
cant, to him as representing said trustees. 

It is obvious that the grantor knew that no 
such institute existed at the date of the 
grant; for the grant was to found such an in- 
stitute in the future. In that condition of af- 
fairs, he expressed, with sufficient clearness, 
that, as the fund should be created from time 
to time by Horner, the trustee, it was to be 
paid over to Alien, as president, whose "re- 
ceipt therefor was to be a full discharge;" 
and that, at the expiration of the ten years 
named, Horner's trust was, as soon as prac- 
ticable thereafter, to cease, and all funds then 
in his hands to be paid, in the same manner 
as prior payments had been made, to said 
Allen, who, as president, was to represent 
said board of trustees. 

It is obvious that the intention of the gi-an- 
tor was to have the proceeds of the property 
lodged in the hands of Allen, not for his in- 
dividual benefit, but for the purpose of found- 
ing thereafter the designated institute, of 
which Allen was to be president. 

In the discharge of his trust, then, it is foj: 
Mr. Allen, at the proper time, to cause such 
an institute to be organized, whose trustees 
will shape the institute and determine the 
persons to whom and the manner in which 
endowment shall be applied. 

It is obvious that the grantor placed the 
largest measure of confidence in Mr. Allen 
with respect to the manner of founding such 
institute or calling it into corporate existence. 
Until sufficient funds were received therefor, 
such an institute could not be beneficially 
founded. Of course, Mr. Allen could not un- 
reasonably delay action, nor postpone the time 
indefinitely. In other words, the confidence 
reposed, if abused by unnecessary delay or 



otherwise, could be controlled by the super- 
vision of the proper court of equity, when 
thereto duly called upon to act. It seems 
that the purpose of Mr. Russell, in creating- 
or providing for the needed endowment, did 
not contemplate that the result could be 
acliieved before the lapse of ten years; for- 
the annual payments to Allen from the dat& 
of the conveyances, it is obvious, would not 
furnish funds sufficient for founding such an 
institute at the expiration of the first or of 
any succeeding year prior to the expiration 
of the tenth year, when Homer's trust was 
to cease by forced sales of the property, with 
the exceptions named. In the meantime, Al- 
len, receiving the annual payments and giv- 
ing to Horner acquittances, was to retain the 
accumulating funds, until, at the expiration 
of the ten years, he should be able to ascer- 
tain the aggregate amount applicable to the 
charitable use. He could not ascertain the 
amount before that time, and, hence, any 
previous attempt to call such an institute into 
corporate existence would have been prema- 
ture. It appears that the controlling intent 
of the grant is that the accumulating funds 
should be placed ui Allen's hands, so that at 
the expiration of ten years he could cause 
such an institute to be founded, under the 
corporation laws of Missouri, with a board of 
trustees, of which he was to be president; and 
that when said corporation had been so cre- 
ated, he should turn over to it the aggre- 
gate funds in his hands. The board would 
thus be enabled to determine, in its discre- 
tion, with due regard to the intent of the 
founder, what should be the scope and de- 
tails of the institute. The ultimate determi- 
nation of the mode of administering the chari- 
ty, whether, by free or paid instrpction to 
pupils, etc., would be for that board's actioiL 
and discretion when organized. 

There are many interesting questions in- 
volved in the administration of such chari- 
table uses which are not before us for de- 
cision, such as the proper fomm and parties 
to compel due and prompt administration of 
the "use" when the person charged to act 
fails to do so— that is, whether a United 
States eoiul, before which the subject comes 
incidentally, can lay hold of and compel the 
pi-oper administration, under its supervision, 
or whether application therefor must not be 
made exclusively to the more appropriate state 
courts. However that may be, in the ab- 
sence of any proceeding by Allen in the na- 
ture of a cross-bill, asking the direction of 
this court as to the manner in which he shall 
execute his trust, and in the absence of any 
prayer of the plaintiifs in this ease looking 
to that end, we are not called upon to decide 
with respect thereto. We must dispose of the 
questions before us as they are presented, 
and not go beyond them. The .plaintiffs are 
here in hostility to the existence of the indi- 
cated fund, denying that there is such a fund 
for the alleged charitable uses, and claiming- 
that the funds rightfully belong to them, per- 



[21 Fed. Cas. page 33] 



sonally. They do not ask for the administra- 
tion of the fund to charitable uses, whereby 
their personal claim thereto would be de- 
feated; and, conse'ctuently, this court has only 
one proposition to decide, viz.: whether, un- 
der the grants made and the allegations of 
the bill, the plaintiffs have shown any right 
in themselves, personally, to the fund in ques- 
tion. Prom what has already been stated, it 
is clear that they have no such personal right 
—that it is evident the grantor meant to cut 
off his heirs as to the property granted, and 
that the charity which was to be the ob- 
ject of his bounty is sufficiently defined to 
enable the funds created to be definitely ap- 
plied to the charitable use contemplated. 

The demurrer to the bill is sustained. Bill 
dismissed. 

[On appeal to the supreme court, the decree 
of this court was affirmed. 107 U. S. 103, 2 
Sup. Ot 328.] 
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RUSSELL V. ASHLEY. 

[Hempst. 546.] i 

Circuit Court, D. Arkansas. May, 1847. 

Defositiox — ^Witness Moving into Johisdiction 
.\FTBK Deposition Taken— Costs. 

1. Tlie deposition of a witness, residing more 
tlian one hundred miles from the place of trial, 
may be taken de bene esse in or out of the dis- 
trict, in suits at common law, under the ju- 
diciary act of 1789 (1 Stat. 88). 

2. After it is taken, and before trial, if the 
witness moves within one hundred miles, still 
the deposition may be read, unless the party ob- 
jecting, shall show that fact, and that it was 
known to the opposite party, in time to have 
had the witJiess subpoenaed. pPatapsco Ins. Co. 
V. Southgate] 5 Pet. [30 U. S.] 613. 

[Cited in Merrill v. Dawson, Case No. 9,469: 
Whitford V. Clark Co., 119 tJ. S. 525, 7 Sup. 
Ct. 308.] 

3. A witness residing more than one hundred 
miles from the place of trial, is beyond the co- 
ercive power of a subpoena, whether he resides 
in or out of the district; and the party who 
issues a subpoena for him, must pay the costs 
attending it, and cannot throw them on the 
opposite party. 

4. The officer taking depositions should cer- 
tify each item of costs, and transmit the evi- 
dence of services rendered, so that tJie court 
may see that the services have been performed, 
and that the charges are such as the law allows. 

5. Costs retaxed, on the principle above stat- 
ed, and errors ascertained. 

6. Process act of 1828, law of Arkansas as to 
subpoenas; those addressed to the marshal 
adopted by usage of the court. 

7. Mode of taking depositions under 30th sec- 
tion of act of 1789; subpoenaing witnesses, and 
rules of court, explained in note. 

[This was an action by William Eussell 
against Chester Ashley. Heard on a motion 
for retaxation of costs.] 

Daniel Ringo and F. W. Trapnall, for plain- 
tiff. 
Chester Ashley, in pro. per. 

1 FReDorted by Samuel H. Hempstead, Esq.] 
21FED.CAS. — 3 
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JOHNSON, District Judge. The defendant 
objects to the costs taxed against him upon 
the subpoenas, and the service thereof upon 
witnesses in the case, upon the ground that 
the subpoenas are void on their face, being 
directed to the marshal instead of to the wit- 
nesses themselves. By the act of congress of 
May 19, 1828 (4 Stat. 278), to regulate the 
processes in the courts of the United States, 
and made applicable to Ai'Uansas by the act 
of August 1, 1842 (5 Stat.' 499), it is enacted 
in substance, that the forms of mesne and 
final process, except the style, shall be the 
same in the courts of the United States, as in 
the highest state courts of original and gen- 
eral jurisdiction; subject, however, to such 
alterations and additions, from lime to time, 
as the courts of the United States shall, in 
their discretion, deem expedient. The forms 
of subpoenas, as well as every other process, 
then, must conform to those used in the cir- 
cuit courts of this state, unless this court has 
deemed it expedient, imder the power vested 
in it by congress, to alter the same. A sub- 
poena for a witness, by the laws of this state, 
is to be directed to the person to be sum- 
moned, and not to an officer commanding him 
to summon the witness. Rev, St. p. 774. The 
subpoenas which have issued from this court, 
smce its first organization, have uniformly 
been directed to the marshal of the district, 
and, not to the witnesses themselves. Al- 
though this form of subpoena has not been 
prescribed by an express rule of this court, 
yet it has received its sanction ever since its 
creation, and the legality of this form has 
never been called in question until the pres- 
ent time. The power of this court to adopt 
the form of a subpoena cannot be disputed, 
for it is expressly conferred by act of con- 
gress. The question then is, Has this court 
adopted this form? Uniform practice in the 
tlse of this form, from the origin of the court 
to the present time, would seem to be suffi- 
cient to establish the fact that the present 
form of the subpoena" had been adopted. Uni- 
forip practice, acquiesced in by the bar, ana 
never contested by any one, for a period of 
ten years, as firmly establishes that practice 
and makes it the act of the court, as if it had 
been prescribed by the written rules of the 
court. The subpoenas were not void. But 
the variance between the subpoena provided 
by the state law, and that used in this court, 
is in form only. They are substantially the 
same. In each of them the witness is com- 
manded to appear at court and testify, and 
each may be served by an officer of the court 
or by a private person, the latter making oath 
to the service. They are, in fact, precisely 
the same, except in form. But even if they 
were substantially difCerent, it is deal- that 
the court has the power to alter the foim of 
the writ; and the court in. effect has exercised 
that 'power in the manner alluded to. 

The defendant objects to the item in the 
taxation of costs against him for the sub- 
poena and its service on William F. Moore, a 
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witness who resided. more than one hundred 
miles from this place, and whose deposition 
the plaintiff had taken before the sei-vice of 
the subpoena on him. This objection is well 
taken. The deposition of a witness residing i 
more tlian one hundred miles from the place 
of trial, is to be taken, not de bene esse, but ; 
in chief, and he cannot charge the defendant . 
with the costs of takmg his deposition, and j 
also the costs of summoning him as a wit- ; 
ness. Having used tlie deposition, he cannot 
charge the defendant with having him sum- 
moned to appear and give evidence orally in , 
court. This item is disallowed. He also ob- 
jects to the costs incident to suing out two 
conuuissions for the purpose of taking 
Moore's deposition. This objection is also 
well foimded. I can perceive no necessity for 
more than one commission. These costs are 
disallowed. He also objects to all the costs 
incident to the taking the rejected deposition 
of Jloore, including the fees of the clerk of 
this court. I deem this objection well taken, 
and these costs are disallowed as against the '. 
defendant. The certificate of the justice of 
the peace of the costs of taking depositions 
before him, is to be regarded so far only as 
it states legal items of costs incurred before 
iim. All beyond that is disallowed. Let the 
costs be relaxed in accordance with this opin- 
ion. Ordered accordingly. \ 

The plaintiff moved for a reconsideration, I 

JOHNSON, District .Judge. Upon recousid- j 
ering the opinion previously given in this 
case, I am satisfied I erred in stating "that 
the deposition of a witness, residing more 
than one hundred miles from the place of 
trial, is taken, not de bene esse, but in chief." 
In a suit at common law, tlie deposition of a 
witness so residing, is taken de bene esse, or 
conditionally; the onlj- condition, however,' 
being, that the witness shall remove to a 
place less than one hundred miles to the place 
of trial, before the deposition is offered to be 
read; and, unless this shall be shown by the 
party objecting, the deposition may be read 
at the trial, without the service of a sub- 
pa'na upon the witness. Merrill r. Dawson 
[Case No. 9,469]. Indeed, a witness residing 
more than one hundred miles from the place 
of trial, is beyond the coercive power of a 
subpoena. The party may take his deposi- 
tion, but cannot compel him to attend at 
court, and give oral testimony. This had 
been expressly held by the supreme court of 
the United States, in the case of Patapsco Ins. 
Co. V. Southgate, 5 Pet. [30 U. S.] Glo. The 
party desiring his testimony has no right to 
issue a subpoena to coerce his attendance, 
and if he does he must pay the costs incident 
thereto, and not throw them upon the other 
party. 

One other principle stated in the foi-mer 
opinion requires explanation. It relates to 
the costs of taking depositions. It is the du- 
ty of the pel-son before whom depositions are 



talien, to state and certify each item of costs 
before him, that the court may see that the 
charges are such as the law allows, and that 
the services have been performed. In this 
case, the justice before whom the depositions 
were taken has not sent up a statement of 
the items of costs before him, but has certi- 
fied them as follows:— "Justice's fees, $3.17; 
constable's, ,i;2.18; witnesses', ?2.oO." This 
certificate is inadmissible to prove the amount 
of costs incurred before him. He should 
have stated the items of costs, and ti-ansmit- 
ted the evidence of the services rendered, that 
this court might see that the charges were 
legal, and such as the law allows. This cer- 
tificate, however, is evidence that he claimed 
the fees allowed him by law. It is proper, 
then, to look at the services j:endered by the 
justice to ascertain the amount of fees to 
which he was entitled; and in doing so, it 
appears he was entitled to the sum of .?3.17 
for taking the five depositions. Rev. St. p. 
39d. It is contended that the fees to the con- 
stable of ij!2.18, and to the witnesses of fifty 
cents each, ought to be allowed. There is no 
pi-oof that the constable rendered any service; 
nor is there any proof that the witnesses 
were summoned to testify before the justice, 
and that they claimed to be jjaid therefor, ex- 
cept the statement of the justice, of $2.18 as 
constable's fees, and $2.50 as witnesses' fees. 
This is not sufficient. He should have certi- 
fied the items of the services performed by 
the constable, and that the witnesses were 
summoned before him to testify, and that 
they claimed to be paid for their attendance. 
Governed hy the principles stated in this opin- 
ion, and looking into the taxation of the 
costs, I find that the defendant has been ille- 
gally taxed with costs, to tlie amount of 
eighteen dollars and forty-six cents, which 
he has paid upon the execution against him. 
The plaintiff must refund and pay to the de- 
fendant that sum, together with the costs of 
the motion for a retaxation. Ordered accord- 
ingly, 

NOTE. The mode of obtaining proof by depo- 
sitions in suits in equity and at law, in the 
courts of the United States, depends upon va- 
rious enactments of congress, not altogether 
clear and explicit. In the common law courts 
of England, the practice was this: When a 
niiiteri.il witness resided abroad, or was going 
abroad, or from sickness, age. or infirmity, was 
unable to attend the trial, the party needing his 
te.'itimony might move the court in term time, 
or apply to a jiidge in vacation, for an order or 
rule to examine him on interrogatories de bene 
esse before any of the judges of the court, if ho 
resided in London, or if in the country or 
abroad, before connnissioners specially appoint- 
ed. The rnle or order, however, for this pur- 
pose, could not be obtained, unless by the con- 
sent of the opposite party; and hence, if such 
consent was withheld, the common law coiui-s 
i:)osse.<!sed no power to permit the testimony to 
be taken. The most that the court, in the ex- 
ercise of a sound discretion, could do, was to 
Dostnone the trial for a reasonable time, to 
afford the party an opportunity of applyin;.' to 
the court of chancery for a commission for that 
purpose. 2 Tidd. Prac. 740: 1 Bos. i^t I\ 210; 
3 Bl. Comni. 383; 1 Phil. Ev. 16. When con- 
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sent Avas given and a deposition talion, it was 
considered as being taken de bene esse, or con- 
ditionally, tliat is, that the deposition might be 
read at the trial by first sho\Ying reasonable 
exertions to obtain the personal attendance of 
the witness. The death of the witness, inability 
to find him after diligent search; residence or 
absence beyond the jurisdiction of the court; 
incapacity to testify, as where he had become a 
lunatic, or infamous, or interested; or inability 
to attend at the trial, from age, sickness, or in- 
firmity, were among the instances which au- 
thorized the reading of the deposition as testi- 
mony. 1 Starkie, Ev. 2S4 et seq., and author- 
ities there cited; 2 Tidd, Prac. 741. When eon- 
sent was withheld, the party was then obliged 
to resort to a court of chancery for a commis- 
sion to take the deposition of the witness. It 
was a proceeding in which equity had a gener- 
al iurisdiction to prevent a failure of justice. 
It was a regular bill, ijraying for a commission 
to examine witnesses in aid of a trial at law; 
and it was necessary to show the pendency of 
the action, tlie materialitj' of the testimony. "and 
due dilierence and inability to procure it by any 
of tlie means which the common law court was 
competent to afford. The commission was not 
grantable of course; but rested in the sound dis- 
cretion of the chancellor, in view of all the cir- 
cumstances of the ease. And it was competent 
for the court, by injunction, to stay proceedings 
at law, to afford time to obtain the testimonv. 
Eden, Inj. 112. But that circuitous ''mode has 
been shortened in England by statute 1 Wm. 
IV. c. 22, § 4; and now the common law courts 
are authorized, upon the application of either 
party, to issue a commission for the examina- 
tion of witnesses at places out of their jurisdic- 
tion. But the jurisdiction of courts of equity 
is not taken away, but still exists. 2 Daniell, 
Ch. Prac. 1097: 4 Sim. 546. 

The principal ^provision, as to taking deposi- 
tions in the courts of the United States, is to be 
found in the judiciary act of 1789 [1 Stat. S8J 
§ 30. and is as follows: "That the mode of 
proof, by oral testimony and examination of wit- 
nesses in open court, shall be the same in all 
the courts of the United States, as well in the 
trial of causes in equity and of admiralty and 
maritime jurisdiction, as of actions at common 
law. And when the testimony of any person 
sliall be necessary in any civil cause depending 
in any district in any court of the United States, 
who shall live at a greater distance from the 
place of trial than ont hundred miles, or is 
bound on a voyage to sea, or is about to go out 
of the Unitfid States, or out of such district, and 
to a greater distance from the place of trial 
than as aforesaid, before the time of trial, or is 
ancient or very infirm, the deposition of such 
person may be taken de bene esse before any 
justice or judge of any of the courts of the 
United States, or before any chancellor, justice, 
or judge of a supreme or superior court, mayor 
or chief magistrate of a city, or judge of a 
county court, or court of common pleas of any 
of the United States, not being of counsel or 
attorney to either of the parties, or interested 
in the event of the cause, provided that a notifi- 
<*ation from the magistrate before whom the 
deposition is to be taken to the adverse party to 
he present at the taking of the same, and to put 
interrogatories if he think fit, be first made 
out and served on the adverse party, or his at- 
torney, as .eitlier may be nearest, if either is 
within one hundred miles of the place of sudi 
capture, allowing time for their attendance aft- 
er notified, not less than at the rate of one day, 
Sundays exclusive, for every twenty miles trav- 
el. And in causes of admiralty and maritime 
jurisdiction, or other cases when a libel shall 
be filed, in which an adverse party is not named, 
and depositions of persons circumstanced as 
aforesaid, shall be taken before a claim put in, 
the like notification as aforesaid shall be given 
to the person having the agency or possession 
■of the property libelled at the time of the cap- 



ture or seizure of the same, if known t^o the 
libellant. And eve-'y person deposing as afore- 
said shall be carefully examined and caiitioned 
and sworn or affirmed to testify the whole truth, 
and shall subscribe the testimony by him or her 
given, after the same shall be reduced to writing, 
which shall be done only by the magistrate taking 
the deposition, or by the deponent in his presence. 
And the depositions so taken shall be retained by 
such magisti-ate until he deliver tlie same witli his 
own hand into the court for wliieh they were taken, 
or until they shall, together with a certificate of 
the reasons as aforesaid of their being taken, and 
of the notice, if any given to the adverse party, 
be bv him the said magistrate sealed up and di- 
rected to sucli court, and remain under his seal 
itntil opened in court. And any person may be 
compelled to appear and depose as aforesaid, 
in the same manner as to appear and testify in 
court. And in the- trial of any cause of ad- 
miralty or maritime jurisdiction in a district 
court, the decree in which may be appealed from, 
if either party shall suggest to and satisfy the 
court that probably it will not be in his power 
to produce the witnesses there testifying before 
the circuit court, should an appeal be had, and 
shall move that their testimony be taken down in 
writing, it shall be so done by the clerk of the 
court. And if an appeal be had, such testimony 
may be used in the trial of the same, if it shall 
apne.tr to the satisfaction of the court which 
shall try the appeal that the witnesses are then 
dead or gone out of the United States, or to a 
greater distance than as aforesaid from the 
place where the court is sitting, or that by rea- 
son of age, sickness, bodily infirmity, or impris- 
onment, they are unable to travel and appear 
at court: but not otherwise. And unless the 
same shall be made to appear on the trial of any 
cause, with respect to witnesses whose deposi- 
tions may have been taken therein, such depo- 
sitions shall not be admitted or used in the 
cause. Provided, that nothing herein shall bo 
construed to prevent any court of the United 
States from granting a dedimus potestatem to 
prevent a failure or delay of justice, which pow- 
er they shall severally possess; nor to extend 
to depositions taken in perpetuam rei memo- 
riam, which if they relate to matters that mav 
be cognizable in any court of the United States, 
a circuit court, on application thereto made as a 
court of equii^-, may, according to the usages 
in chancery, direct to be taken.'*^ 1 Stat. 88-00. 
The commissioners appointed under the act of 
congres.s of Februarj- 12. 1812 (2 Stat. 679), bv 
the courts of the United States to take affidavits 
and acknowledgments of bail, were expresslv 
authorized by the act of March 1. 1817 (3 Stat. 
350). to take depositions under the foregoing 
section; and so they are to be added to the 
number of those competent to take depositions 
Conk. Prac. 56, 253. Thus it will be seen that 
the 30th section of the judicial act of 1789 [su- 
pra] authorizes the deposition of a witness to 
be taken "who shall live at a greater distance 
from the place of trial than one hundred miles;'' 
and this provision applies equally to the deposi- 
tions of witnesses living within or without the 
district rPat.apsco Ins. Co. v. Southgatel 5 
Pet. [30 U. S.] 616. Notice of time and place 
must be given to the opposite party, or his at- 
torney, whichever may be nearest, provided ei- 
ther is within one hundred miles of the place 
where the testimony is to be taken, and after no- 
tification time is allowed for attendance, which 
is prescribed to be not less than at the rate of 
one day for every twenty miles travel, excluding 
bundays. If neither the adverse partv nor his 
attorney is within that distance, notice is not 
necessary; and if the deposition is in other re- 
spects regular, it is admissible as evidence. 1 
Stat. 89. 

The main feature in a deposition of this kind 
is the distant residence of the witness, and 
which is the reason of resorting to this mode of 
procuring testimony. The authority to take the 
written testimony of a witness is given for 
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the convenience of suitors; hut as that authority 
is in derogation of the xniles of the common 
law, it must be strictly pursued, and it is there- 
fore necessary to show that the requisites of the 
law have heen complied with before such tes- 
timonv is admissible. The certificate of the offi- 
cer who takes the deposition is good evidence 
of the facts therein stated; and if the facts 
necessary to bring a case within the provisions 
of the law are sufficiently disclosed in such cer- 
tificate, the deposition is entitled to be read; 
but no presumption can be admitted to supply 
any defects in taking the deposition. Pettibone 
V. Derringer [Case No. 11,0431; TJ. S. v. Smith 
[Id. 16,3321; Jones v. Neale [Id. 7,483]; Bell v. 
Morrison, 1 Pet. [2f> U. S.] 355, 356; Patapsco 
Ins. Co. V. Southgate, 5 Pet. [30 U. S.l 617. 
The witness must be sworn or aifirmed to testi- 
fy the whole truth, the testimony redu<ed to 
writing by the magistrate, or by the deponent 
in the presence of such magistrate, and then 
subscribed by the witness. It has accordingly 
been held, that a deposition reduced to writing 
by the witness himself, and formal in eveiT re- 
sneet. with the exception that the magistrate 
did not certify that the deposition was reduced 
to writing by the witness in the presence of the 
magistrate, was inadmissible; the court remark- 
ing, that where evidence is sought to be intro- 
duced contrary to the rules of the common law, 
something more than a mere presumption should 
exist that it was rightly taken, and that 
there ought to be direct proof that the requ'si- 
tions of the statute have been fully comp.ied 
with (Bell V. Morrison, 1 Pet. [26 TJ. S.] 356), 
which proof, as will be perceived from the same 
case, is properly made by the certificate of the 
magistrate taking the deposition (Conk. Prae. 
(2d Ed.) p. 255; U. S. v. Smith [supra]). The 
act of congress then proceeds to declare, that 
a deposition so taken shall be retained by the 
magistrate until he deliver the same with his 
own hand into the court for which it was taken, 
or shall, together with a certificate of the rea- 
sons of taking the same, and of the notice, if 
any was given to the adverse party, be by such 
magistrate sealed up and directed to such court, 
and remain under his seal until opened in court, 
1 Stat. 89. The mode of transmission is not pre- 
scribed by the act; and it was doubtless intend- 
ed to be left to the ordinary and usual means of 
conveyance resorted to in the business affairs of 
life. In practice, it is usual to employ the mail 
for that purpose; and perhaps it would be most 
prudent to do so where the mail facilities will 
allow it. In the treatise of Judge Conkiing. it 
is, however, stated, that a suitable private agent 
may be employed. That is undoubtedly within 
the spirit and intention of the act of congress. 
(3onk. Prae. (2d Bd.) 255. A deposition, there- 
fore, may be transmitted by the mail, by a 
steamboat or vessel, or a private individual; 
for these are means of conveyance indiscrimi- 
nately \ised in business transactions, and it is 
not to be supposed tiiat congress intended to pro- 
vide for a different or exclusive mode of trans- 
mission. If that had been the intention, the 
mode would have been specifically designated. 

The deposition cannot be opened out of court, 
except by consent of parties; and if it is, it is 
a fatal objection to its admissibility, as was de- 
cided in the case of Beale v. Thompson, 8 
Graneh [12 U. S.] 70; 3 Pet. Cond. R. 3."). 

A deposition taken on account of the resi- 
dence of a witness- more than one hundred miles 
from the place of trial, cannot be considered 
as taken de bene esse, according to the usual 
meaning of that term. The only contingency on 
which a deposition thus taken cannot become ab- 
solute, is where the witness moves within one 
hundred miles before trial, and that fact is 
known to the opposite party in time to sub- 
poena him to testify. The onus of proving this 
rests on the party opposing the admission of the 
deposition. [Patapsco Ins. Co. v. Southgate] 5 
Pet. [30 U. S.] 617. But in the other instances 
mentioned in the 30th section of the judicial 



act, the party offering the deposition must show 
that the disability of the witness to attend per- 
sonally still continues, the law presuming it 
temporary. Id. In Evans v. Eaton, 6 Wheat. 
[19 U. S.] 426, a deposition had been taken ac- 
cording to the state practice, instead of being 
taken pursuant to the provisions of the act of 
congress of 1789, and had been excluded. The 
supreme court, in passing upon this pointy said: 
"It is not pretended that the deposition was 
admissible according to the positive rules of law, 
or the rules of the circuit court. No practice, 
however convenient, can give validity to deposi- 
tions which are not taken according to Jaw, 
or the rules of the circuit court, imless the par- 
ties expressly waive the objection, or by ])rp- 
vious consent agree to have them taken and 
made evidence." Without pretending to deter- 
mine the precise scope of power which is thus 
recognized in the circuit courts to adopt rules 
with regard to taking testimony, it is clear 
enough that it recognizes the power to adopt 
the state practice on that subject, by appropriate 
rules for that purpose. The exclusion of the 
deposition in that case was vindicated on the 
ground that it was not taken pursuant to any 
rule of court, nor the act of congress; thus ad- 
mitting that if it had conformed t-o a rule of 
court, it would have been admissible. In Bud- 
dicam v. Kirk, 3 Oranch [7 U. S.] 293, Chief 
Justice Marshall says there are two modes of 
taking depositions under the act of congress. 
By the first, notice in certain eases is not neces- 
sary; but the forms prescribed must be strict- 
ly pursued. By a subsequent part of the same 
section, depositions may be taken by ded mils 
potestatem, according to the common usage. Of 
the deposition in that case, which was taken by 
dedimus potestatem in Virginia, he says: "The 
laws of Virginia are to be referred to on the 
subject of notice. Those laws do not authorize 
notice to an attorney at law. The word attor- 
ney in the act of assembly means attorney in 
fact." TTiis case shows satisfactorily the mean- 
ing that is to be attached to the mode of tak- 
ing testimony by dedimus potestatem, according 
to common usage. The phrase, "common usage." 
cannot refer to any common law usage or cus- 
tom, because the taking of testimony in writing,^ 
so far from being a common law right, depends 
iipon statutory provisions. It must necessarily 
refer to state usage, sanctioned by statute law, 
pointing out a particular mode of taking testi- 
mony. And accordingly, in the case last cited, 
the then chief justice proceeded to determine 
the validity of a notice according to the law of 
the state of Virginia, where the deposition was 
taken, and to give a construction to the state 
law with regard to the? point of notice. 

By referring to the rules of the district court 
for the Northern district of New York, it will 
be perceived that commissions to take the ex- 
amination of witnesses resident without the dis- 
trict might issue in the manner and subject to^ 
the regulations, so far as the sanle were appli- 
cable, mutatis mutandis, prescribed by the Re- 
vised Statutes ,of New York (Conk. Prae. 
Append, p. 540); and it is likely that most if 
not all the courts of the United States have a 
rule of the like character, adoptinsr the statfr 
nractice as to taking depositions. The circum- 
stances imder which a dedimus potestatem will 
be issued, and the mode of obtaining, executing, 
and returning it, in the several districts, de- 
pend upon the laws and practice of the several 
states, and the rules of the several courts of the 
United States. Conk. Prae. 258; fBuddicum v. 
Kirk] 3 Cranch [7 U. S.] 293. On'the 2(5th June, 
1839. the following rule was adopted by the 
circuit court of the United States for the dis- 
trict of Arkansas: "13. It shall be lawful for 
the clerk of this court, in vacation, to make and 
enter rules, and issue commissions for taking the 
depositions of witnesses, to be read as evidence 
in any suit pending, or which may hereafter be 
pending in this court, upon the application of 
either party interested." And on the 19th July^ 
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1841, adopted the following additional rule: 
"16. Ordered, that from this time, either party 
to any suit pending: in this court shall be at lib- 
erty to take depositions, either in the manner 
prescribed by the laws of this state, or in con- 
formity to the several acts of congress in that 
regatd, as well before as after issue joined in 
such suit; and depositions taken at any time 
after suit commenced, either under tiie laws of 
the United States, or by rule entered in open 
court, or in vacation, may be used on the penal 
trial or hearing of such suit, in the same man- 
ner as though such depositions had been taken 
after issue joined." The law of Arkansas, as to 
taking depositions, will be found in the Digest, 
pp. 431-435, c. 55. The forms for taking depo- 
sitions and giving notices, where notice is nec- 
essary under the 30th section of the judicial act, 
will be found in Conk. Prac. Append, pp. 571- 
574; also the form of a dedimus potestatem, 
page 561; and the form of subpoena to compel 
attendance of witnesses before commissioners, 
p. 562. By the act of March 2, 1793 (1 Stat. 
335), subpoenas for witnesses may run to all 
places in or out of the district, not more than 
one hundred miles distant from the place of 
holding the court, at which the attendance of 
the witness is required. [Sergeant's Lessee t. 
Biddle] 4 Wheat. [17 U. S.] 511. And by an act 
of congress of January 24, 1827, "to provide for 
taking evidence in the courts of the United 
States in certain cases" (4 Stat. 197), provision 
is made for issuing subpoenas, and subpoenas 
duces tecum, for witnesses to appear and testi- 
fy before commissioners, and punishing witness- 
es for disobedience. But they are not required 
to go out of the county where they reside, nor 
more than forty miles from their residences, 
for that purpose. And they cannot be punished 
for contempt, unless their fees for going to 
and returning from, and one day's attendance 
at the place of examination, shall be paid or ten- 
dered at the time of serving the subpoenas. 

The act of August 23, 1842 (5 Stat. 517, 518), 
provides as follows: — 

"Sec. 5. That the district courts, as courts of 
admiralty, and the circuit courts, as courts of 
equity, shall be deemed always open for the 
purpose of filing libels, bills, petitions, answers, 
pleas, and other pleadings, for issuing and re- 
turning mesne and final process and commis- 
sions, and for making and directing all interlocu- 
tory motions, orders, rules, and other proceed- 
ings whatever, preparatory to the hearing of 
all causes pending therein upon the merits. 
And it shall be competent for any judge of the 
court, upon reasonable notice to the parties in 
the clerk's office, or at chambers, and in vacation 
as well as in term, to make and direct, and 
award all such process, commissions, and inter- 
locutory orders, rules, and proceedings, when- 
ever the same are not grantable of course, ac- 
cording to the rules and practice of the court 

"See. 6. That the supreme court shall have 
full power and authority, from time to time, to 
prescribe and regulate and alter the forms of 
writs and other process to be used and issued in 
the district and circuit courts of the United 
States, and the foi'ms akd modes of framing and 
filing libels, bills, answers, and other proceed- 
ings and pleadings in suits at common law or 
in admiralty, and in equity, pending in said 
courts; and also the forms and modes of tak- 
ing and obtaining evidence, and of obtaining 
discovery, and generally the forms and modes 
of proceeding to obtain relief, and the forms 
and modes of drawing up, entering, and enroll- 
ing decrees; and the forms and modes of pro* 
ceeding before trustees appointed by the court, 
and generally to regulate iiie whole practice of 
the said courts, so as to prevent delays, and to 
promote brevity and succinctness in all plead- 
ings and proceedings therein, and to abolish all 
unnecessary costs and expenses in any suit 
therein." 

Under this authority, the supreme court, on 
the 2d of March, 18ii, promulgated "rules of 



nractice in suits in equity in the circuit court," 
which took effect on the 1st of August, 1842. 

The following relate to testimony in equity 
causes : — 

"67. After the cause is at issue, commissions 
to take testimony may be taken out in vacation 
as well as in term, jointly by both parties, or 
severally by either party, upon interrogato- 
ries filed by the party taking out the same, in 
the clerk's office, ten days' notice thereof being 
given to the adverse party to file cross-interrog- 
atories before the issuing of the commission; 
and if no cross-interrogatories are filed at the 
expiration of th^ time, the commission may is- 
sue ex parte. In all cases the commissioner or 
commissioners shall be uamed by the court, or 
by a judge thereof. If the parties shall so 
agree, the testimony may be taken upon oral 
interrogatories by the parties or their agents, 
without filing any written interrogatories. 

"68. Testimony may also be taken In the 
cause, after it is at issue, by deposition, accord- 
ing to the acts of congress. But in such case, 
if no notice is given to the adverse party of the 
time and place of taking the deposition, he 
shall, upon motion and affidavit of the fact, be 
entitled to a cross-examination of the witness, 
either under a commission or by a new deposi- 
tion, taken under the acts of congress, if a court 
or a judge thereof shall, under all the circum- 
stances, deem it reasonable." 

"70. After any bill filed, and before the de- 
fendant hath answered the same, upon affidavit 
made that any of the plaintiff's witnesses are 
aged or infirm, or going out of the country, or 
that any of them is a single witness to a mate- 
rial fact, the clerk of the court shall as of 
course, upon the application of the plaintiff, is- 
sue a commission to such commissioner or com- 
missioners, as a judge of the court may direct, 
to take the examination of such witness or wit- 
nesses de bene esse, upon giving due notice to 
the adverse nartv of the time and place of 
taking his testimony." 

"78. Witnesses who live within the district 
may, upon due notice to the opposite party, be 
summoned to appear before the commissioner 
appointed to take testimony, or before a master 
"or examiner appointed in any cause, by subpoena 
in the usual form, which may be issued by the 
clerk in blank, and filled up by the party praying 
the same, or hy the commissioner, master, or ex- 
aminer, requiring the attendance of the wit- 
nesses at the time and place specified, who shall 
be allowed for attendance ,the same compensa- 
tion as for attendance in court; and if any 
witness shall refuse to appear, or to give evi- 
dence, it shall be deemed a contempt of court, 
which being certified to the clerk's office by the 
commissioner, master, or examiner, an attach- 
ment may issue thereupon, by order of the court, 
or of any judge thereof, in the same manner as 
if the contempt woro for not attending, or for 
refusing to give testimony in court. But noth- 
ing herein contained shall prevent ihe examina- 
tion of witnesses viva voce, when produced in 
open court, if the court shall in its discretion 
deem it advisable." These rules sufficiently in- 
dicate the mode and manner of taking testi- 
mony in suits in equity in the courts of the 
United States, and need no comment. 



Case "No. 1S,151. 

RUSSELL V. BARKMAN, 

[Betts, Scr. Bk. 139.1 

District Court, S. D. New York. 1848. 

Admiralty — Jorisdictiox — TVages — CnAnACTEK 
OF Service— State Statute. 

[This was a libel by Anthony Russell 
against Frederic J. W. Barkman.] 
Held that a person not employed as a 
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mariner, and merely placed on a vessel se- 
f^ur^d to tlie ^yllarf, as a keeper, cannot sue 
ill admiralty for his compensation. Held 
that the state statute giviug a lien on the 
vessel, for such services, imparts no juris- 
diction to the U. S. courts in admiralty. 

The court will only execute the statutes in 
cases which in their nature are of maritime 
jurisdiction. Also held upon the testimony, 
that the libellant does not prove anythirg 
due him bej-ond the amount paid him for 
his services hy the respondents. Liibel dis- 
mi<!sed, with summary costs. 



RUSSELL fBARBOUK v.). See Case No. 971. 



Case No. 1S,15S. 

KUSSELL V. BARNEY. 

[6 McLean, 577.] i 

Circuit Court, N. D. Illinois. July Term, 1S5.5. 

E,)E(.TME;NT — Dr;FEN"f.ES — LlMlTATIOS — CeKTAIXTY 

OF Claim. 

1. The 8th .loction of the revised statute of the 
'M of March, lS4'i IRev. St. 111. p. lOi], requires 
throe things to protect the tenant in possession. 
1 , He must have entered upon the laud in good 
faith, under color of title. 2. He must have 
been in possession for stven years, before suit 
was brought. 3. He must have paid all taxes 
assessed on the land during that period. 

2. To protect the possession under the, ninth 
scftion, two things only are required: 1. 'Color 
of title made in good faith. 2. He must have 
paid all taxes assessed on the land seven years 
before suit was brought. The above sections 
impose a limitation on titles. 

3. On the grounds stated, they declare the 
land shall be held and adjudged to belong to the 
occupant or the person who has. for seven years, 
paid the taxes. 

4. The act does not operate directly on the 
title, but conditionally. It is a statute of limi- 
tations, and therefore, does not impair the obli- 
gation of the contract. 

5. An individual must claim under one section, 
and cannot claim under both. Having been in 
possession less than seven years, he cannot 
claim under the Sth section, nor can he claim un- 
der the 9th section where the land is not vacant- 
and unoccupied for seven years. Under this 
section, tbe tenant must bring himself strictly 
within the statute. 

[This was an action in ejectment by James 
B. Russell agaiu.st .John Barney.] 

Mr. Weed, for plaintiff. 
Mr. Peters, for defendant. 

BY THE COURT. This is an ejectment 
brought to recover a tract of land in the pos- 
session of the defendant, and which he claims 
under a tax title, having paid the taxes there- 
on for seven years before the institution of 
this suit. It is admitted the defendant, rest- 
ing only on his deed from the auditor on the 
tax sale, could not maintain his right, as 
there are in the proceedings prior to the sale, 
certain defects, which would be fatal to his 



1 [Reported by Hon. John McLean, Circuit 
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title. But he does not rest his defence on his 
tax deed, although upon its face it is prima 
facie a good title; but he relies on the act of 
1839, republished in the Revised Statutes of 
1845, the Sth section of which provides, that 
"every person in the actual possession of 
lands or tenements, under claim or color of 
title, made in good faith, and who shall for 
seven successive j'ears, continue in such pos- 
session, and shall also, during said time, pay 
all taxes that are legally assessed on such 
lands and tenements, shall be held and ad- 
judged to be the legal owner of said lands or 
tenenients, to the extent and according to the 
purport of his or her paper title. All persons 
holding under such possession by purchase, 
devise, or descent, before said seven years 
shall have expired, and who shall continue 
such possession, and continue to pay the taxes 
as aforesaid, so as to complete the possession 
and payment of taxes for the term aforesaid, 
shall be entitled to the benefit of this section." 
There are three essential requisites, under the 
above section to constitute a valid defense in 
this ease. First, the defendant, in the pur- 
chase at the tax sale and obtaining the deefl, 
must have acted in good faith. He must have 
made the purchase with the belief that he was 
acquiring a good title under such sale; and 
the deed upon its face must purport to con- 
vey a good title. And this is wholly incon- 
.«;istent with any fraudulent contrivance or un- 
fairness in the purchase, or any knowledge, 
at the time, that the sale was void. In the sec- 
ond place, he must have entered into the pos- 
session with an honest intention to occupy it. 
believing it to be his, and that possession must 
be continued by him or Ms assignee for the 
term of seven years, before an action for the 
title shall be brought. In the third place, he 
or his assignee must not only have remained 
in possession for seven years, but he must 
have paid all taxes legally assessed thereon. 
These three requisites having been complied 
with, the statute declares, "he shall be held 
and adjudged to be the legal owner of the 
land." 

AA''hat is the character of this act. It varies 
somewhat in form from an ordinary statute 
of lunitations. But in considering an act we 
must regard its effect rather than its phrase- 
ology. A statute of limitations in regard to 
real estate generally provides that "every real 
possessory action shal? be brought within 
years next after the right or title ac- 
crues, and not after." Now the right of action 
accrues so soon as an adversaiy possession is 
taken, and the effect is, if the action be not 
brought before the expiration of the time 
specified, that the right of entry is gone. In 
other words, his right is declared to be un- 
available. 

The above, does not in terms render the title 
of the original owner inoperative and void, but 
it takes from him the means of recovery. 
The right of entry is gone, and without this 
his interest in the land, in effect, is extin- 
guished. And this consequence results from 
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tbe adversary possession of tlie defendant. 
The eiglitli section above cited provides, that 
tlie person -siiiose possession and payment of 
taxes bring bim witbin its provisions, sball 
"be beld and adjudged tlie legal owner." In 
botb cases tbe claim of tbe occupant is pro- 
tected, and tbe efCeet to botb parties is tbe 
same. Tbe former owner bas lost bis rigbt of 
entry on tbe premises, and is barred; and in 
tbe otber case tbe owner is barred, by tbe 
rigbt given to tbe occupant imder tbe statute. 
In botb cases tlie title of tbe former owner is 
barred. Barred from bringing bis action, in 
tbe one case, and in tbe otber. by tbe para- 
mount rigbt of tbe occupant. Statutes of lim- 
itations are founded upon public policy. They 
bave been adopted in all civilized countries, 
wbetber under tbe civil or tbe common law. 
Tbey bave bad a salutary^ effect in giving 
quiet and greater certainty to titles of real 
estate. 

Tbe objection tbat tbis section acts upon tbe 
title and not upon tbe remedy of tbe owner, 
is more specious tbim sound. Wbetber tbe 
statute operate upon tbe rigbt of remedy or 
tbe rigbt of property, in a case stated, it pro- 
duces tbe same result to tbe original owner. 
In eitber case bis title is wittiout effect. Tbe 
objection tbat tbe statute cannot operate ex- 
cept on titles acquired subsequent to its date, 
is not sustainable. Statutes of limitations af- 
fect all titles to real estate witbout baving 
regard to tbeir dates, as tbey have upon per- 
sonal obligations. Tbe question is, bas tbe 
statute run tbe time limited, against tbe title 
claimed, or tbe cbose iu action declared on. 
Wbetber tlie statute provide any savings for 
disabilities, is a matter of policy, addressed to 
tbe discretion of tbe legislature, but does in 
no respect affect its power. Tbe 8tb section 
is not indefinite as to time. It provides tbat 
if any person sball remain in possession of 
lands or tenements seven successive years, un- 
der a color of title made in good faith, and 
sball pay the taxes during tbat period, be sball 
be held and adjudged to be tbe legal owner. 
If be remain in possession a less number of 
consecutive years, or shall fail to pay tbe 
taxes for the same time, be has no claim un- 
der the section. But in this case, although 
tbe defendant may bave paid the taxes for 
seven successive years, it is admitted that he 
has occupied the premises in controversj' only 
a part of that time. He, therefore, cannot de- 
fend liis possession under the 8tb section of 
the act. The claim he asserts, must rest upon 
the 9th section, or, partly, on botb. The Otb 
section provides tbat, "whenever a person hav- 
iDg color of, title, made in good faitb, to va- 
cant and unoccupied land, shall pay all taxes 
legally assessed for seven successive years he 
or she sball be deemed and adjudged to be the 
legal owner of said vacant and unoccupied 
land, to tbe extent and according to the pur- 
port of his or her paper title." And the bene- 
fits of tbe statute are ^extended to purebasei-s 
under the tax payer. Tbis section dispenses 
altogether, with an adversary possession, by 
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which notice to the original owner is pre- 
sumed. Tbis is a new and an exti-aordinaiy 
provision in a statute of limitations. It re- 
quires only a color of title for the land made 
in good faitb. and the payment of tbe taxes 
assessed upon it, for seven successive years, 
to protect the possession of the occupant. Tbe 
title must be of the same character, as the 
title under tlie Sth section, as above described. 
And this title, under the l)tb section is avoid- 
ed, if it sliall appear tbat tbe owner bas paid 
tbe tax in any one or more years, within the 
successive seven years, for which the taxes 
are alleged to have been paid, by tbe claimant. 
Under tbe provisions of the statute, tbis title 
may be acquired, witbout notice to tbe owner, 
either express or implied. No act is required 
to be done, from which any presumption of no- 
tice can arise. The payment of the taxes can- 
not be construed into notice to tbe owner, as 
is often done by different claimants of tbe 
same land without notice to eitbei'. Tbe only 
negligence chargeable to the owner is, that for 
seven successive years he has failed to pay 
the tax. No sale of the land for taxes is nec- 
essary. The payment of the tax prevents the 
state officers from taking any steps against 
the land, for tbe collection of the tax, which 
would require public notice to be given. Tbe 
acts of the party who seeks to appropriate 
the land, are necessarily known only to him- 
self and tbe person to whom he pays tbe tax. 
And indeed tbe person receiving the tax, may 
suppose it to have been paid for the owner. 

Under neither of the above sections need 
the color of title emanate from the state. 
It must be made in good faith, by a person 
who believes himself to bave a title; and 
the deed, upon its face, must purport to con- 
vey a good title. If it be defective upon its 
face, in this respect, it does not convey a 
title within the statute. But it is not nec- 
essary that the fee should actually pass by 
the deed, for in such a case the statute 
would be unnecessary. It was intended to 
protect the rigbt of the occupant who can- 
not trace his title to a legitimate source, or 
which may be defective in the dei-aignment 
of title behind the instrument under which 
he claims. 

Do eitber of the above sections impair the 
obligations of the contract within the 10th 
section of tbe first article of the federal con- 
stitution, which declares "no state sball pass 
any law imiDairing the, obligation of eon- 
tracts"? If these sections operate as lim- 
itations, they cannot be held to impair the 
obligations of tbe owner's title. He is 
bound under the Sth section, by a failure to 
pay his taxes for seven years in succession, 
iind his presumed acquiescence in the ad- 
versai-y occupation by the claimant. Under 
the 9th section, the bar is made complete by 
tbe defalcation of the owner to pay the tax 
in any one year for seven successive years; 
and in tbe payment of those taxes for that 
term by tbe claimant. The law is founded 
upon a public policy, and does not act di- 
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rectly upon the title in either of these cases, 
but conditionally. There must be great neg- 
ligence, on the part of the owner, in a pub- 
lic duty, and there must be positive action 
by the claimant. On the concurrence of 
these two conditions, under the 9th section, 
the possession is protected; and under the 
Sth section or third requisite, possession is 
required. 

The case of Fletcher v. Pect, 6 Craneh [10 
U. S.] 87, does not apply to the facts in this 
case. The legislature of Georgia declared 
the grant to Peck, made by a prior legisla- 
ture, void. And the supreme court held, "a 
grant made in pursuance of a contract, is 
an executed contract, and its obligations 
may be impaired by a law of a state." It 
is argued that the above act is in violation 
of article 5 of the amendments to the con- 
stitution, which declares, "Nor shall any per- 
son be deprived of life, liberty, or property, 
without due process of law." This provi- 
sion is intended to restrain the action of the 
federal government, and like the 7th article, 
secure, in eases, at common law, a trial hy 
jury, where the controversy shall exceed 
twenty dollars, and is not obligatory on the 
states. But if the above restriction did ap- 
ply, it would not nullify the law, as it con- 
templates an inquiry and the establishment 
of the facts required to protect the right of 
the occupant. There is no power in the fed- 
eral constitution, or the laws of congress 
made under it, to set aside the provisions of 
either of the above sections, and their con- 
struction must rest with the supreme court 
of the state- I regret that this question 
has not been decided by the judiciary of Illi- 
nois, as I should follow such decision as a 
part of the statute of the state. This is 
uniformly done in the construction of stat- 
utes which do not conflict with the consti- 
tution or laws of the Union, The right of 
the claimant under the 9th section is tech- 
nical, and without any other merit than that 
of contributing in a veiy small degree to the 
revenue of the state. And this act, though 
legal, is stript of all merit when the motive 
which prompted it is considered. It is a 
mode of acquiring real estate, not dishonest, 
because legal. This being the aspect in 
which I feel bound to consider the claim, 
the most rigid technical rules of construction 
shall be applied to it. As the acts to sus- 
tain the claim are without merit, the right 
must be maintained by a strict compliance 
with every tittle of the statute. No implica- 
tion can arise in favor of the right set up; 
no waiver of the letter of the act for a sub- 
stantial compliance with it. The claimant 
rests upon the letter, and by the letter his 
right should be adjudged. The right of the 
defendant cannot stand this test His claim 
under the Sth section cannot be sustained, 
as his possession of the premises was only 
a part of the seven years required. He can- 
not sustain it under the 9th section, as a 
part of the seven years the land claimed 



was not "vacant and unoccupied." He must 
claim under one of the sections, as he cannot 
claim under both. It was competent for the 
legislature to provide for the operation of the 
right under the 9th section although the 
claimant occupied the premises a pai-t, of the 
time. But a^ the statute now stands, the 
land was not "vacant and unoccupied," if 
occupied by the claimant or any other per- 
son. It may be said that the occupancy of 
the land by the claimant is more favoi-able 
to the owner, as it may be notice to him; 
but the answer is, in the words of the stat- 
ute, the land must be "vacant and unoccu- 
pied." The facts bring the case within the 
reason of the 9th section, but not within its 
words. In such cases the supreme court of 
Illinois has held that the statute does not 
constitute a bar, but they may be considered 
omitted eases, which the legislature has not 
deemed proper to limit. Bedell v. Janney, 
4 Gilman, 194. A special power granted by 
statute, affecting the rights of individuals, 
and which directs the title of real estate, 
ought to be strictly pursued, and should so 
appear on the face of the proceedings. 
Smith V. Hileman, 1 Scam. 323. 

Upon the whole, my opinion is, that a 
judgment should be entered for the plaintiff. 
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Case ]Sro. 1S,153. 

RUSSELL V. BEEBE et al. 

[Hempst. 704.] i 

Circuit Court, D. Arkansas. April, IS.'SS. 

Public Lands — Pbe-emption — Joint Tknasts— 
Fkaud. 

1. Public officers, when acting under the scope 
of their duty, must be prcsuuiod to have ful- 
fihed every requisite which the diHcharge of 
their duty demands. 

2. Rights of pre-emption cannot be acquired 
to lands whilst the Indian title to occupancy 
still i-emains. 

3. But conceding the title thus acquired in- 
valid, yet if A. and R. hold under it jointly, the 
acts of the former in destroying it, and subse- 
quently acquiring a better title, and claiming 
exclusively for himself and adversely to his 
associate, will be considered as fraudulent as 
against R., and title will be decreed to him. 

4. This case distinguished from that of Cun- 
ningham V. Ashley, 14 How. [55 U. S.] 377. 

[This was a bill in equity by William Rus- 
sell, agamst Roswell Beebe, George C. Wat- 
kins, Mary W. W. Ashley, executrix of 
Chester Ashley, William E. Ashley, Henry 
0. Ashley, and Mary A. Freeman.] 

A. Pike, for complainant. 
George A. Gallagher, George C. Watkins, 
and S. H. Hempstead, for defendants. 

DANIEL, Circuit Justice. Between the 
case of Cunningham v. Ashley, 14 How. [55 

1 [Reported by Samuel H. Hempstead, Es<i.] 
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U. S,] 377, whieli has been referred to, and 
the ease now nnder consideration, there are 
■some differences of fact which materially 
distinguish them. In the former ease the 
right of Cunningham was not impeached up- 
on the grounds of the exemption of the terri- 
tory from all claim from settlement and pre- 
emption, or of the absolute incompetency of 
the land-officers to receive proofs of pre-emp- 
tion, or to issue patent certificates; but the 
impeachment of Cunningham's title rested 
upon the allegations that the individual from 
whom Cunniugham claimed as assignee, 
never had, in truth, entitled himself by ac- 
tual settlement, and that the certificate grant- 
ed to the agent of Cunningham was signed 
by the receiver alone, when it should have 
been the joint" act of both the register and 
receiver. The court, acting upon the prin- 
ciple repeatedly sanctioned by them, that 
public oflacers, when acting within the scope 
of their duty, must be presumed to have ful- 
filled every requisite which the discharge of 
their duty demands; or that at any rate in 
such cases the maxim applies, "Omnia rite 
acta donee probetur in contrariam," and es- 
pecially as the receipt for the dues to the 
government was given by the officer author- 
ized to receive those dues, it was proper to 
-conclude that the proceedings were all regu- 
lar, and had been concurred in by both the 
agents appointed to conduct them; disallow- 
ed the exception. 

In the present case the impeachment of the 
complainant's title begins a step higher. It 
strikes at tlie competency of the parties. It 
alleges the absolute nullity of the origin of 
the title of the complainant, and as a conse- 
quence of that nullity, insists that such a 
title could never be transmissible to any 
person under any circumstances. True, it de- 
nies the fact of settlement by Lewis, but in- 
sists that conceding the fact of such a set- 
tlement, it was an intrusion merely upon the 
right of occupancy by the Indians, and upon 
the right, too, of the government, and abso- 
lutely void unless subsequently recognized 
and ratified by the latter. This is certainly 
an. imposing aspect of this case, and if it 
rested simply and confessedly upon the alle- 
gations thus relied on, and was wholly un- 
affected by the acts of the parties and the 
relations they sustained to each other aris- 
ing from their own acts, might, perhaps, be 
decisive of this controversy; for the interpre- 
tation placed by law-officers of the govern- 
jnent seem quite explicit to the eflfeet, that 
rights of pre-emption cannot be acquired to 
lands whilst the Indian title to occupancy 
still remains. But conceding this to be the 
Jaw to its fullest extent, does it conclude the 
rights of the parties to this cause? It is not 
denied by the complainant that the defend- 
ant holds the legal title to the property in 
dispute. This is conceded, and is a main 
ground of complaint. The inquiries are. 
whether the defendant, after being united with 
tJjo plaintife in pursuit of what the complain- 



ant certainly believed and what the defendant 
Ashley professed to believe to be the regular 
and legal acquisition of the property; after 
recognizing the legality of the acquisition by 
participating in the distribution of the prop- 
erty between himself and others standing 
upon the same grounds; after undertaking 
_ to perfect the title by possessing himself of 
what may be termed the muniments thereof, 
has he not by lulling the complainant into 
security by a reliance on his co-operation 
and aid, by a breach of trust and confidence, 
circumvented and deceived the complainant, 
and endeavored to obtain exclusively for him- 
self advantages which his previous associa- 
tion with the plaintiff, and all his acts con- 
jointly with the plaintiff, bound him to share 
with him? Such appear to be the legitimate 
inquiries presented by the pleadings and tes- 
timony of the cause, and if answered in the 
affirmative, it would seem to be unimportant 
whether the Indian title was extinguished or 
not, or whether or not the land was subject 
to pre-emption. For, suppose the Indian title 
to occupancy existed in full force, suppose 
the land was not subject to settlement; could 
these things justify the defendant after em- 
barking bona fide with the complainant in an 
effort to acquire the land, after sharing it 
with him and making himself his agent for 
the completibn of the title, in violating every 
relation he filled to the complainant, and iii 
cutting him off from every benefit of their 
compact as evidenced by their acts as well 
as their language? "Was he not bound, hold- 
ing the receipts for the money paid in the 
complainant's name, to put him in possession 
of those documents to enable him to perfect 
his title if he could? Admitting the irregu- 
larities of the original entry, it is as probable 
that the government would confirm a title to 
a bona fide claimant under a pre-emption, 
though informal, especially where the prop- 
erty had been extensively improved, as that 
they would lavish it upon the holder of a 
floating warrant to the injury of those who 
actually held and had improved the land. 

In this view of the case, the question 
whether the deeds from Ashley do or do not 
contain covenants for warranty of title, be- 
comes one of little importance. Russell is not 
now suing upon a covenant of warranty. He 
is complaining of a fraud, and' seeking pro- 
tection against it; and in such a state of the 
ease, the deeds from Ashley are conclusive 
to show that he held the property in common 
with Russell, and held it under the very title 
which Ashley subsequently attempted to de- 
stroy. Nay, the deed to the corporation of 
Little Rock implies all this; for no compre- 
hensible meaning or purpose can be ascribed 
to that transaction except it be taken as an 
acknowledgment that Ashley had held the 
town under the title described from Murphy, 
and that it was the purpose of the grantor in 
that deed to assure and quiet the purchases 
of property under that title. It is, perhaps, 
unnecessary, and might be extrajudicial, to 
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express an opinion upon the validity of the 
patent beyond the right in opposition there- 
to claimed in this cause; but it would seem, 
were the question before the court as a gen- 
eral one, or were directly in point in the case, 
to reconcile with the law the entry of these 
floating warrants upon property not merely 
settled upon but extensively improved at a 
great cost; and it is manifest, from the as- 
surances given by the defendants, that it 
was to enure to the benefit of all the occu- 
pants of property, and not to the exclusive 
benefit of Ashley and Beebe, and of those 
with whom they were in amity. Nothing can 
be more explicit than the declaration of the 
officers of the general land office, that they 
considered the petition and declared purpose 
of Ashley and Beebe as securing the right of 
all holders of property, and for that reason, 
and that only, regarded the grant to them as 
a virtual compliance with the law which pro- 
tected settlers against the location upon their 
possession and improvements by floating 
warrants. The opinion of the court is de- 
signed to embrace only this cause and the 
parties regularly before it; and upon the con- 
sideration which it has been enabled to be- 
stow upon the very voluminous papers in the 
case, it has been led to the conclusion that 
the patent possessed by the defendants, or 
under which they claim, should, as regards 
the complainant and the property embraced 
within his bill, be held as void, and as hav- 
ing been obtained in fraud of the rights of 
the complainant, and that the defendants 
sliould be decreed to assure to the complain- 
ant by proper and sufficient deeds, his title 
in and to said property, and to remove, so far 
as on them may depend, all ob.<?truetion to 
his possession to that property. Decreed ac- 
cordingly. 

[NOTE. The defendants appealed to the su- 
preme court. The appeal was dismissed for 
want of jurisdiction, it heinjc held that the de- 
cree entered was not a final decree. 19 How. 
(60 U. S.) 283.] 
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Case No. 12,154. 

RUSSELL et al. v. FORTY BALES COTTON, 
Proceeds of.i 

District Court. S. D. Florida. Dee., 1S72. 

Uekei>ict — Right op Un'ited States as against 
Saia'ohs— Resolution of June 21, 1S70. 

[1. The uninterrupted contiimance for 30 
vears of a custom of a certain district court in 
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resard to rights to derelicts raises an inference 
of the legality thereof.] 

[2. None of the prerogatives of the English 
crown devolved by succession upon the United 
States government, but all powers of the latter 
spring from the grant expressed in tbeir written 
constitution.] 

[3. As against salvors the United States are 
not entitled to derehct, either by the resolu- 
tion of June 21, 1870, or the English rule on 
this subject, or otJierwise. Peahody v. Proceeds- 
of Twenty-Eight Bags of Cotton, Case No. 10,- 
SG9, disapproved.] 

[4. The resolution concerns property illegally 
used or enjoyed during the Rebellion, and not 
ordinary derelict.] 

[This was a libel for salvage bj"^ William. 
Russell and others against the proceeds of 40 
bales of cotton, derelict. The United States 
intervened praying a decree in their favor for 
the remnant after payment of salvage.] 

W. C. Maloney and Winer Bethel, for li- 
belants. 
C. R. Jlobley, U. S. Atty., for interveners. 

LOCKE, District Judge. The motion filed 
herein by the district attorney for and in be- 
half of the United States opens in full the- 
question of derelicts, and the proper manner 
of disposing of the final residues after the 
payment of salvage, expenses, &c., and is in- 
tended as a test for several cases of like na- 
ture now pending herein. There is no ques- 
tion of fact as to the condition of the proper- 
ty from the sale of which the proceeds have 
arisen, nor as to its having been a wreck of 
the sea, driven on shore, and properly com- 
ing under the term "wreccum maris" or "dere- 
lict." 

In support of the motion an able argument 
has been made claiming that all such resi- 
dues belong to the sovereign power, and 
should be paid into the treasury of the Unit- 
ed States. On the other hand, it has been 
claimed that, in the absence of any munici- 
pal or national law on the subject, the i-ule 
to be followed is that of the law of nations 
that the finder is entitled to possession and 
control as against the whole world except the- 
original owner. Each of these positions have- 
been ably argued, and many authorities cited. 
The present condition of the question as de- 
; termined by judicial decisions of the courts- 
j of this country is quite unsettled, and no suf- 
! ficiently distinct ruling has been made and 
' sustained as to preclude the necessity of go- 
ing back of the courts for authority. In this 
[ eoiu-t the practice of delivering the residue,, 
in the absence of any claimant, to the finder, 
after the lapse of a year and a day, has been 
universally followed, and a standing rulr- 
of the court to that eifect been in force. In 
reply to this it is urged in support of the mo-^ 
tion that the power that makes a rule can 
unmake it, and the court has the same au- 
thority to unmake or change rules, when con- 
vinced of their impropriety, that it had to- 
make and ordain them. This position is read- 
ily admitted, and the right and power is well 
understood, but the existence of a rule for 
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the last thirty years, and the enforcement of 
a principle unaer it by three predecessors, the 
.indgmentsancl decisions of each one of whom 
I am bound to recognize and respect, compel 
uie to throw the hxn-den of the contest upon 
liim who moves to change or annul it. 

In opposition to this practice and rule the 
case of Peabody y. Twenty-Eight Bags of 
Cotton [Case No. 10,SG9], involving the same 
question, which was decided by Judge Davis 
of the district of 3Iassachusetts (1820), de- 
creeing the residue therein to the United" 
States. This is the only case referred to in 
the argument, or which I have been able to 
find, as liaving been decided in this country 
in that manner. That the honorable judge 
of this court was well aware of the decision 
in that case and informed of that opinion, 
uyon which it is based, is clearly shown by 
his mention of it in his work on Wreck and 
Salvage piarv. Wreck & Salv. p. 144), but even 
after that he was never so far convinced of the 
impropriety of his course as to make any 
change tlierein, although he was on the bench 
many subsequent years, and decided many 
cases of a similar nature. 

Gomg back of any judicial deeisidn and 
seeking legislation upon the subject, my at- 
tention is called to the joint resolution of 
congress (1870), approved Jnne 21, 1870 [16 
Stat 380], which authorizes the sea-etaiy of 
thetreasmy"tomake such conti-acts and pro- 
visions as he may deem most advantageous 
for the interest of the government for the 
preservation, sale, or collection, of any prop- 
erty, 01- the proceeds thereof which may have 
been wrecked, abandoned, or become derelict, 
being within the jurisdiction of the United 
States, and which ought to come to the Unit- 
ed States, and any moneys, dues, and other 
interests, lately in the possession of, or due 
to the so called Confederate States or their 
agents, and now belonging to the United 
States, which axe now held or retained, by 
any person or municipality whatever." In 
connection witli this statute two questions 
arise: First, is this resolution intended to 
apply to such cases as the present, and to de- 
clare that propei-ty wrecked, abandoned, or 
become derelict "ought to come to the United 
States"? and, secondly, whether, if such wag 
the intention, the language is sufficient to 
declare that property which would not other- 
wise be so decreed, "ought to come to the 
United States." There seem to be several 
classes of property mentioned in the objective 
clause which are to be effected by this resolu- 
tion, to either one of which the term "ought 
to come to the United States" could apply 
witli equal aptness, namely, property wreck- 
ed, "that ought to come to tlie United States," 
propei-ty abandoned, "that ought to come to 
the United States," or propei-ty become dere- 
lict "that ought to come to the United States." 
If the term "that ought to come to the 
United States" is intended as a declaratory 
phrase. Intending to declare that the kinds of 
property mentioned ought to come to the 
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United States, the error of that construction 
is at once apparent when we apply it to ei- 
ther of the other classes, as it cannot be 
claimed that all wrecked property, nor that 
all abandoned property should come to the 
■United States, and that construction cannot 
be held to be applicable to one class and not 
the other, and I am therefore convinced that 
the clause is not intended as a declaratory 
clause, but as a descriptive and limiting one, 
—limiting the operation of the law to those 
classes of property wrecked, abandoned, or 
become derelict, "that ought to come to the 
United States." 

Again, should this consti-uetion of this reso> 
lution be incorrect, is the language suffi- 
ciently plain, distinct, and declaratory to 
give to government the possession custody 
and conti-ol of property which the couils 
would, or had otherwise decreed to anoth- 
er party? The main question at issue in tlie 
pending motion is, "ought the residues in 
these cases to come to the United States"? 
Should the decision thei-eon, in the absence 
of this resolution, be that these residues 
ought not to come to the United States, is 
the language of the resolution sufficient to 
defeat such a decree? I am of the opinion 
that it is not. It may be asked, to what, 
then, does the* resolution apply? for no act 
of any legislative body should be so con- 
strued or interpreted as to render it fruit- 
less. The naval and military operations, 
both of the United States and the so-called 
Confederate States during the late war, had 
strewn the harboi-s of the entire coast with 
numerous wrecks, and also many portions of 
the country with abandoned or derelict prop- 
erty, that rightfuHy "should come to the 
United States," either from being originally 
the propei-ty of the United States, or the 
property of the public enemy, or from hav- 
ing been engaged in violating the blockade. 
The continuation .of the resolution points 
more plainly at the fact that in the mind of 
tlie legislator the property, dues, and claims 
"that ought to come to the United States"' 
through the late war were intended, and no 
others. Again, the property "which may 
have been" (at that time) and the money, 
dues, and interest "now" (at that time) held, 
are alone referred to; and I cannot believe 
that, had congress intended to establish a 
final law for the disposition of all derelicts 
within its jurisdiction, it would have confined 
its language only to the past and present, 
and the property then in condition to be 
claimed, omitting all that might become der- 
elict, and on that account alone would 1 
consider that the resolution could not be 
held to apply to this case, more particularly 
as at the approval of that resolution none ol 
the proceeds now claimed were in the hands 
or control of any party, the property not hav- 
ing been found until several months after- 
wards. 

Finding, then, no final disposition of the 
question by the judicial decisions or the 
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legislative enactments of our country, TVe 
are compelled to go elsewhere, and inquire 
how this question has tieen treated by the 
courts of other countries. There have been 
two arguments advanced in support of the 
motion, independent of any decision or law- 
of ovu- country, namely: First, that by the 
general principle of perpetuation, continu- 
ance or succession of laws in conquered prov- 
inces,— a species of subrogation of power,— 
the laws of England remained in force in the 
United States; that the laws of the mother 
country survived to the sovereignty of the Unit- 
ed States, and became attached to all the rights 
and prerogatives of sovereignty in or imder 
tlie laws of the government from which the 
provinces had been conquered, or had with- 
<irawn themselves; that tie laws of Eng- 
land recognized the proceeds of all derelict 
as attached and belonging to the sovereignty 
power of the nation, and hence this same 
right now exists without the requirement 
of any legislation. Perhaps I have stated the 
matter somewhat more broadly than was 
done in the ai-gument, but, I consider, none 
too broad for the fair examination of this 
question. There is no question or doubt re- 
garding the law in England upon tlie sub- 
ject, and that it has been coiTectly stated. 
The case of The Aquila, 1 0. Rob. Adm. 37, 
settles that beyond any dispute. But wheth- 
er the same laws must be in force in this 
country to-day on account of the laws of the 
mother country remaining in force after a 
change of government, or whether the Unit- 
ed States succeed to the prerogative of the 
British crown, is the question to be consid- 
ered. Again, to whom do these said prerog- 
atives of sovereignty attach or belong, the 
United States or each separate state? The 
fti-st form of union was a confederation or 
union of the several states in their- sover- 
eignty, and the rights of sovereignty attach- 
ing thereto were plainly and distinctly ex- 
pressed and laid down. The rights pertain- 
ing to the admiralty with which congress 
was invested were "power to^ deal with all 
captures and prizes made by the land or 
naval forces of the United States. Curtis, 
Const. 1-145; to grant letters of marque and 
reprisal in times of peace, and to establish 
courts for the ti-ial of piracies and felonies 
committed on the high seas, and for deter- 
mining appeals in case of capture." 

It is claimed in the argument that admu:- 
alty power must necessarily be annexed to 
the general government whose power it is 
to decide peace and war. In the absence of 
aU mention of the subject in the articles of 
confederation, this might be claimed with 
propriety, but where the admiralty powers 
necessary for tlie purposes of war, and con- 
venient in time of peace, are so plainly and 
expressly set forth, I do not consider that 
the argument, although plausible, will hold 
good as to other admiralty privileges not 
necessarily connected with the warmaking 
power, but merely touching the relations 
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existing between sovereign and subject. The 
supreme court, in ilartin v. Hunter, 1 Wheat. 
[14 U. S.] 325, says: "It is perfectiy clear 
that the sovereign powers vested in the state 
government by their respective constitutions 
remained unaltered and unimpaired, except 
so far as they were granted to the govern- 
ment of the United States." Also, in Whea- 
ton V. Peters, 8 Pet. [33 U. S.] 658, it says: "It 
is clear there can be no common law of the 
United States. The federal government is 
composed of twenty-four sovereign and in- 
dependent states, each of which may have 
its local usages, customs and common law. 
There is no principle which pervades the 
Union and has the authority of law that is 
not embodied in the constitution or laws of 
the Union." I am well aware that these 
opinions were given upon questions differing 
somewhat from the ones under considera- 
tion, but on the one point, namely, the con- 
tinuation of the laws of the land, the suc- 
cession of one national government to the 
prerogatives of the other, and the relations 
existing between the people and sovereign 
power, I consider them parallel. This is the 
only prerogative of the crown to which it is 
claimed the United States has succeeded by 
the mere force of national succession. At 
least I have been unable to find any other 
right or prerogative claimed for, or assign- 
ed to the government without constitutional 
provisions or legislative enactments. The 
powers of peace and war are conferred upon 
congress, but it has never been assumed that 
the droits of admuralty in prize under the 
English law belonged to the United States, 
and our own prize laws have been enacted. 
The same with regard to royal fishes, which 
were made a source of revenue, and provid- 
ed for in the same act (17 Edw. II. c. 11) as 
derelicts, based, as Blaekstone says, on the 
same reasoning, namely, to yield a revenue 
to the crown. 1 Bl. Comm. 290. The Ad- 
venture, 8 Oi-anch [12 U. S.] 221, has been 
referred to. In that case I can find nothing 
establishing, or even implying, the right of 
the United States to droits of admiralty, but. 
on the contrary, the supreme court declares 
that, although enemies' property, found in 
the country, is liable to be disposed of by 
the legislative power of the counti-y, yet, 
until some act is passed, it is under the pro- 
tection of the law, and may be claimed after 
the termination of the war. The questions 
of light of admiralty or of the government 
to the residue were not considered, save as 
to its being enemy's property, found in the 
country at the declaration of war. 

Mr. Benedict, in his able and valuable work 
on Admiralty, says: "A fruitful source of 
error in regard to the government of the 
United States is its supposed relation to the 
British government The United States is 
sometimes said to be, and in a limited historical 
sense is, an ofCspring from Great Britain; 
and most of the people of the colonies at the 
time of the Revolution were the descendants 
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of British subjects." But lie says: "The 
government and laws of the United States as 
established by and under the constitution 
cannot in any proper sense be called an off- 
shoot from those of Great Britain, nor have 
they any relation or similarity to them. Our 
constitution was a new creation, made after 
the Revolution, after twelve years of actual 
independence under the confederation, and 
was derived not from any parent state, but 
from ourselves, and nowhere else; * * * 
and the institutions of Great Britain cannot 
justly be considered as in any manner the ex- 
ponents 'of our own. Our constitution and 
laws are written in the English language, and 
of course to that language we must look for 
the proper meaning and force of their tenns, 
and this is the only link that connects the 
laws and institutions of the general govern- 
ment with those of any other nation. When 
therefore the constitution or laws use the 
terms, 'equity,' 'common law,' 'admiralty,* 
•maritime law,' etc., it is to English law and 
to English dictionai-ies we must resort for 
the meaning of those terms, but it by no 
means follows that we must look to the same 
source for the rules of decisions our courts 
are to follow." These remarks express so 
clearly and distinctly my own views on this 
question that I will merely say that I cannot 
consider that tliere is any authority for the 
doctrine that the United States have suc- 
ceeded to rights of the English sovereignty 
or droits of admiralty as a national preroga- 
tive. 

Thus being satisfied, first, that the only 
act of congress of which I have any knowl- 
edge that could possibly be construed as re- 
lating to this subject is neither intended to 
apply to such cases, nor is sufficient to influ- 
ence a decision herein; secondly, that I do 
not consider that the droits of admiralty, as 
prerogatives of sovereignty attaching to the 
crown of England, were succeeded to by the 
United States as a nation,— the only remain- 
ing question is whether, by the general mari- 
time law of nations which the courts of this 
country are bound to recognize, the residue 
in such cases should be paid into the public 
treasury, or be, left in control of the finder. 
As the possession of personal property is pri- 
ma facie evidence of ownership, and occupa- 
tion gives such a right of possession as to 
force the contestant to show a better title, 
I consider it binding upon the government 
to show such superior title to the amounts 
in question herein. 

In the case of American Ins. Co. v. Three 
Hundred & Fifty-Six Bales of Cotton, 1 
Pet. [26 U, S.3 546, Chief Justice Mai-shall 
says: "A case in admii-alty does not in fact 
arise "under the constitution or laws of the 
United States. These cases are as old as 
navigation itself, and the law, admiralty and 
maritime, as it has existed for ages, is ap- 
plied by our courts to the cases as they 
arise." Judge Davis says: "The rules and 
usages of nations on this head I consider to 



be a portion of our maritime law, giving au- 
thority to the national courts to judge, 
award, and decree respecting causes of ad- 
miralty and maritime jurisdiction as such 
maritime laws and usages shall direct or au- 
thorize." This is admitted wherever the 
rights or interests at stake in any way relate 
to or concern the property or persons of any 
subjects of any other nations. But there are 
in the admiralty laws of every nation rules 
and regulations concerning municipal rights 
and powers that cannot afEeet the genei'al 
maritime law of nations, any more than can 
the different regulations in regard to liens of 
material men, quarantines, or harbor or coast 
regulations. Judge Benedict, before referred 
to, says in chapter 4, § 39: "Every maritime 
nation has cextain rules or laws in relation 
to ships, shipping, and maritime matters 
which are peculiar to itself,— such as its navi- 
gation acts, the municipal regulations, of its 
■harbors, creeks and bays, * * * obstruc- 
tions in rivers, prohibited nets, royal fisher- 
ies, and other droits of the admiralty consti- 
tuting its maritime police. These were orig- 
inally enforced by the admiral exercising in 
pait a high executive and administrative 
fimetion, which was a portion of the royal 
prerogative, and was in substance confined 
to the waters and the vessels of his own 
nation. * * * These are properly the 
admiralty law of any country. * * * 
Each nation has its own system of ad- 
miralty law, which it changes and modifies 
at pleasure." It has been remai-ked that 
the mere executive functions of the admi- 
ral, his prerogatives and perquisites, have 
no existence here. "The- words 'admiialty' 
and 'marithne,' as they are used in the con- 
stitution and acts of congress, are by no 
means synonymous." "Maritime eases, or 
more properly those arising under the mari- 
time law, which is not the law of a paiticular 
country, and does not rest for its character 
or authority on the peculiar institutions and 
local customs of any particular country, but 
consist of certain principles of equity and 
usages of trade which general convenience 
and a. common sense^^ of justice have estab- 
lished to regulate the dealings and inter- 
course of merchants and mariners in matters 
relating to the sea, in all the commercial 
countries in the world." To which of these 
two classes does this question belong,— the 
admiralty of local character and national in- 
terest, or maritime in its nature and of gen- 
eral application. 

It has been ably argued in support of tlie 
motion that the title of occupancy no longer 
exists. Had the ai-guonent been that the ti- 
tle by occupancy has been gi-eatly modified 
and restricted, I would have admitted it at 
once; but that it no longer exists, as be- 
tween the occupant and every one else ex- 
cept tlie original owner, especiallj' in the ab- 
sence of any municipal regulations, is, as I 
consider, an unauthorized conclusion. The 
title by occupancy I consider still to exist. 
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although much limited, and subject to many 
equitable conditions and restrictions, and to 
apply to all classes of property, subject only 
to restriction which change with the circum- 
stances under which possession is acquired, 
I am unable to perceive that reading why 
the title by occupancy in derelict or aban- 
doned property, as long as unclaimed or vol- 
luitorily forsaken, was agaiust every one but 
the rightful owner, in the absence of particu- 
lar laws to the contrary, is not of as much 
force as evei-. Society has demanded a 
moi'e extensive and thorough notice of the 
finding and more careful observations of the 
rights of others in the thing before there can 
be considered to be an implied abandonment, 
but I do not consider that that divests a 
fluder of all right of occupancy. Kent says: 
"Another instance of acquisition by occu- 
pancy whieli still exists under certain limi- 
tations is that of goods casually lost by the 
owner and unreclaimed or designedly aban- 
doned by him, aiul in both eases they belong 
to the fortunate finder." He modifies this 
by stating that certain classes of goods have 
been excepted from this general rule, but 
cites none but those excepted by positive 
law. This is not a question of divesting -m 
(.riginal owner of his rights, uor as to the 
perfection of the title acquired by occupancy, 
but as to in whom the limited title given by 
occupancy imtil a claimer may appear vests. 

It is claimed that there is at present no 
.'sucli condition of things known as derelict 
in the sense of that term as used in the civil 
law. .Judge Bee says in British Consul v. 
Twenty-Two Pipes and Ten Hogsheads of 
Wine [Cnse Xo. 1,900]: "I continue to think 
there is no difference between wreck and 
derelict, except the property is in the one 
instance found on land, in the other at sea. 
In both, the original ownei-s. if they can be 
foimd, have a pai-amount claim upon pay- 
ment of reasonable salvage." 

The special rights given a first occupant of 
derelict under tlie civil law are at this iige 
of the wox'ld denied in all oases Vxcept when 
they are claimed by an action of a state or 
nation to be forfeited, ^nd now such special 
rights and prerogatives, namely, as a po,sitive 
title as against even the original owner, are 
seldom insisted upon; and, although no such 
voluntary abandonment is presumed at first, 
yet almost every nation has decided that the 
absence of a claimant or the neglect to claim 
is an implied abandonment, which places such 
property in the position of derelict. .Justin- 
ian, lib. 2, tit. 1, § 47. Except from tlie list 
of derelict which auay belong to the first oc- 
cupant things thrown overboard from vessels 
in a storm, "for they remain the property oE 
the owner as though they were not thrown 
away through dislike, and whoever takes 
them up with guilty intent Is guilty of theft." 
But that does not change the character of a 
derelict of the sea, but shows that the law of 
to-day has greatly restricted the rights of the 
finder of derelicts found on land, as the same 



law then api)lied to derelicts at sea now holds 
good to derelicts found on land. Puff. I^aw 
Nat. bk. 4, c. 6, § 12, says: "We likewise ac- 
quire by occupancy things in which the do- 
minion they before lay under is extinct; and 
this happens if a person either openly throws 
aside a certain thing with sufficient indica- 
tions that he desires it should no longer be his 
own, but should lie free for the first taker, 
without designing hereby to gratify any one 
else; or if, having at first lost possession 
against his will, he afterwards gives the thing 
over either as despairing to recover it, or be- 
cause the recoveiy of it is not tantamount. 
This is certain: That if we lose possession of 
anything against our will, or sui>pose we drop 
a tiling by the way, the property does not pa.>is 
from us, or accrue to the finder, till it appears 
we absolutely give it over for lost, which is 
usually understood by our forbearing to search 
or inquire after it. Hence, if a man finds 
somewhat which it is not probable the owner 
should vohuitarily reject, he ought to give fair 
notice that upon a just claim it may be re- 
assumed. But if the owner cannot be discov- 
ered, then it is but right the thing should be 
kept by him that found it." Yet Aelian re- 
ports it the law of the Stagarytes: "Take 
not up what you lay not down." The same 
of the Biblians, and among Solon's laws were 
those of the same import. Tliese evidences of 
such a particular regai-d for the rights of oth- 
ers to their property could of course have no 
weight in considering a question wliere the 
property' has been rescued from certain de- 
stn^ction by the sea. Jlr. Seldons informs us 
that among the ancient Jews articles marked 
were presumed not to be voluntarily suiTeu- 
dered; therefore when such were found procla- 
mation was made from a platform in the sub- 
urbs of their cities, that if claimed by those 
of the same nation they should be returned, 
but property belonging to Gentiles they con- 
sidered themselves under no obligation to re- 
store. In Barbeyrac's note to the section of 
Puffendorf quoted he says: "Tho^e things 
which are forsaken having once belonged to a 
private person cannot be thought to belong to 
the state in general, but it is natural to sup- 
pose Ihem to belong to nobody, and conse- 
quently thej^ become the fii'st occupants, at 
least if there is no law to hinder private per- 
sons from making them their own." Vatt. 
Law Nat. bk. 1, e. 23, § 293, speaking of the 
rights of nations, says: "It is necessary to 
mention the right to shipwrecks, the unhappy 
fruits of barbarism, and which almost every- 
where disappeared with it. Justice and hu- 
manity cannot sanction it, except the only 
case where the proprietors of the effects saved 
from the wreck cannot be certainly known 
In this case these effects belong to the first 
possessor, or to the sovereign if the laws give 
him a right to them." 

From these and the writings of other nu- 
merous eminent authors it appears that the 
only distinction, in the absence of positive 
law, between derelicts found at sea and those 



[21 Fed. Cas. page 47] 

found on land, lias arisen from the presumed 
intent of tlie original owner to voluntarily 
abandon or not. If in the case of property 
found on land a claimant appears, tlie pre- 
sumption is done away with, and the title by 
occupancy disappears; but if, on the other 
hand, no claimant appears for property found 
at sea, the implication and presumption of 
abandonment is established. This original 
presumption of voluntary or involuntary aban- 
donment cannot, in my opinion, affect in the 
least the final disposition of residue or the 
question of custody during the pendency of a 
notice or claim. And in the absence of this 
presumption, either for or against abandon- 
ment, the law of nature applies as du'ectly to 
one class as the otha-, and by that law dere- 
lict property whose owner is unknown be- 
longs to the finder. Chancellor Kent lays it 
down as a principle of natural law "that if 
the articles are not demanded in a reasonable 
time they become the property of the finder, 
unless some other appropriation be directed 
by private enactment;" and I consider that 
this is generally conceded to be the law of 
nature. And it only remains for us to exam- 
ine how far this law has been changed, and 
how far such changes are binding upon the 
com't 

The Laws of Oleron have been cited in ar- 
gument to show that the finder was not en- 
titled to the residue, but the section quoted 
positively prohibits the sovereignty from as- 
suming any part of such goods. The article 
reads as foUows: "If a ship is lost and all on 
board drowned, the lord should send out per- 
sons who should save the goods, to whom a 
salvage should be paid; and what remains 
must be kept safe a year or more, and, 'if no 
one appear and claim, they should be sold, 
and the proceeds given among the poor and to 
charitable uses; but if he (the lord) assumes 
such goods, either in whole or in part, to him- 
self, he shall incur the curse and maledictions 
of our church." Article 32; "When goods 
are thrown overboard for the safety of the 
vessel, they become the property of iiim who 
can first possess himself of them and carry 
them away." "Nevertheless this holds true 
only in 'such cases as where the master, mer- 
chant, and mariners l^ave so ejected and cast 
out such goods as they give over all hope or 
desire of eva- recovering them again, and so 
. leave them as things utterly lost and given 
over by them, without ever making any in- 
quiry or pursuit after them. In which case 
only the first occupant becomes the lawful 
proprietor thereof." The five subsequent ar- 
ticles provide that if any property is especial- 
ly locked, clasped, and protected from dam- 
age by salt water, the finder shall restore 
them to the owner, or put them to pious uses, 
according to his conscience, and tlie advice of 
some prudent neighbor. That if one finds 
precious stones, gold, or silver, he ought to 
restore it all, deducting somethmg for his own 
pains, or, if he be poor, he may keep.it, if he 
knows not to whom it belongs. In the ob- 



(Case No. 12,154) RUSSELl- 

servation of Oleirac upon these articles it is 
said: "There are three sorts of goods which 
the sea naturally drives to land. (1st) Entire 
wrecks, for which the cruel droit de bris (or 
admiraltj- of the seacoast) was in old times 
established by pernicious and barbarous cus- 
tom, but humanity, license and passports have 
abolished it in ours. (2nd) "Goods thrown 
overboard for the presei-vation of men's lives, 
the ship and cargo. Neither of these by law 
or the custom of the countiy change their 
proprietors, but may be claimed and recov- 
ered by them even while the goods are in be- 
ing and unsold, as appears by what has been 
said. The third sort comprehends the two 
first which are not owned and demanded by 
the proprietor, and besides that includes all 
the treasm-es of the sea. The property of such 
things is m the finder or the first person who 
fii-st takes them from off the ground. This is 
the law of nature, but princes and lords of 
the coast have usurped this privilege and laid 
claim to all the ti-easures of the sea that is 
thrown on their royalties." The lords of the 
coast were notorious usurpers in this till the 
reign of Louis XIII. when Cardinal Richelieu, 
by an order of the coimeil (1G20), mucJi 
abridged them, but did not restore the law of 
nature, but only enlarged his and his succes- 
sor's privileges. This produced much dis- 
pleasiu-e, but it was in vain, as the French 
kings were now masters of the lives and for- 
tunes of their subjects, and their edicts were. 
"Car tel est notre plaisir," the standing rea- 
son of the French laws at that time. This 
seems to have been the inauguration of this 
prerogative of sovereignty in France, and this 
is the reason of the law. This order in coun- 
cil was re-enacted in the Ordinance of Louis 
XIV., and placed under the protection of the 
crown all wrecks, and gave one third to the 
salvors, one third to the admiral, and one 
third to the king. 

The Laws of the Hanse Towns and the 
Laws of TPisbuy are silent upon the subject, 
and we are therefore to presume that, in the 
absence of law to the eonti-ary, where these 
laws were the controlling autljority, the law 
of nature prevailed. The decree of Adrian, re- 
ferred to as meritorious in Justinian, lib. 2, 
tit, 1, § 39, which I consider relates only to 
treasures found, as the same section de- 
clares that if any treasures be found in a 
man's land it shall belong to the finder; if 
in the land of another, one half shall belong 
to the finder and one half to the owner of 
the land; but if in public domain, one half 
shall go to the emperor, or in any place own- 
ed by the city the one half shall go to tlie 
city; while subsequently speaking of goods 
found thrown out of vessels it says distinct- 
ly: "This law does not refer to them as they 
belong to the owner, or if goods have fallen 
from a carriage in motion they shall be con- 
sidered in the same light." On the otlier 
hand, Loceenius says that in regard to ship- 
wrecked goods it seems to be in accordance 
with equity and the jure gentium, or law of 
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nations, that in case no owner appear in a 
given time tlie greater part go to the public 
treasuiy and the lesser part to satisfy the 
finder for Ms care and custody. 'Locc. I>e 
Jure Mav. c. 7. The laws of France upon 
the subject have already been cited, and we 
now come to the decisions of English eoui-ts, 
and such intimations as have been given 
from time to time by the courts of our coun- 
try upon the question. 

The ease of The Aquila, reported 1 C. Rob. 
Adm. 37, has been quoted as x the leading 
case wherever the question of derelict has 
arisen. In that case Mr. Scott says: "It is 
certainly true that such propeity may be so 
acquired (by occupancy), but the question is, 
to whom is it so acquired? By the law of 
nature, to the individual finder or occupant. 
But in a state of civil society, although prop- 
erty may be acquired by occupancy, it is not 
necessarily acquired by the occupant him- 
self, for the positive regulations of the state 
may have made alterations on the subjects, 
and may, for reasons of public peace and 
policy, have appropriated it to other persons; 
as, for instance, to the state itself, or to its 
grantees. It will depend, therefore, on the 
law of each country to determine whether 
property, so acquired by occupancy shall ac- 
crue to the individual finder, or to the sov- 
ereign and his representatives, and I con- 
sider it to be the general rule of civilized 
countries that what is found derelict on the 
seas is acquired beneficially for the sover- 
eign if no owner shall appear. In England 
this right is as firmly established as any pre- 
rogative of the crown." 

The only question now is whether the cus- 
toms and laws of other nations, and the posi- 
tive regulations of other states are to be 
taken and accepted as the positive laws of 
this country upon this point. We may first 
consider the origin and cause of the estab- 
lishment of the claims of sovereignty. Chan- 
cellor Kent, in his Commentaries (section 1), 
recites fully the barbarities practiced to- 
wards shipwrecked persons and the system- 
atic plundering and robbing resorted to, 
until finally, for the sake of humanity, the 
pei-sons and property of those shipwrecked 
were placed under the special protection and 
safeguard of the crown. The prevention of 
the barbarous practice of destroying the 
property of the shipwrecked was the object 
of the law in conferring this prerogative on 
the king. Cro. Jur. Belli, 117, 132. 141, 142; 
Inst. 167; Moll. De Jure Mar. 237; Moor, 
224; Hale, De Jure Mar. 40. This preroga- 
tive of the crown has not been considered 
sufficiently definite, regular, and certain to 
establish a principle of national law beyond 
this: that the protection of shipwrecked per- 
son and propei-ty is in the national sover- 
eignty. Beyond this, all is uncertain and 
diverse. In this all commercial nations are 
interested, but not as to whether the sover- 
eign or finder gets the residue. Gonstantine 
demands: "What right has a sovereign in 
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another's calamity, so that it should hunt 
for gain in such a woful case as this?" Un- 
der the Laws of Oleron the shipwrecked 
were protected in both pei-son and propeity, 
but the sovereign claimed no advantage or 
gain from their misfortunes. In England 
protection of the crown is granted to all, but 
the residues are disposed of in diffei-ent 
ways. The posthumous treatises of Lord 
Hale expressly states that by the general 
law things found in the open seas common 
to aU nations still belong to the first occu- 
pant. Flotsam, jetsam, ligan, or other sea 
estray, if taken up in the wide ocean, be- 
long to the taker of them, if the owner of 
them cannot be found, limiting the right of 
the crown to such things as are taken up 
within the king's seas. Hale, De Jure Mar. 
e. 7; Harg. Law Tracts, p. 41; Bl. Gomm. bk. 
1, p. 295; Id. bk. 2, p. 402; Palmer, Wreck. 
8. By the order in council, 6th March, 1603, 
it was declared that derehct belong to the 
lord high admiral, wreceum maris, or prop- 
erty thrown ashore or resting in the bottom 
goes to the lord of the manor. King v. 
Forty-Nine Casks Brandy [3 Hagg. Adm. 
2S2]; King v. Two Casks Tallow Lid. 298]. 
In Jersey, Guei-nsey, Alderney, and Sark, all 
wrecks that could be reached by a person 
standing on shore belong to the lord of tlie 
manor. Until recently the proceeds of dere- 
licts were considered as perquisites of the 
admiralty and now pertaining to the crown 
as droits of admiralty. In France one third 
goes to the king, one third to the admiral; 
in Spain there is a portion goes to the king 
and a portion to the admiral. 

Now, from these numerous diverse laws, 
no one of which is common to any two na- 
tions, but every one the positive result of 
legislative enactments or orders in council, 
applicable to the localitj- of which made, 
what are we to select as the general rule of 
civilized countries? There is one principle 
of equity and justice pervading the laws of 
all civilized nations upon this subject, not 
inconsistent with the laws of nature, and 
that is a prerogative of sovereignty to step 
in between the loser and the finder, the ship- 
wrecked and the salvor, and protect both in 
their rights, to see that the distress of one is 
not taken advantage of by the cupidity of 
the others, but further than this I do not 
consider that we are bound by the maritime 
laws of the several nations to go. The rea- 
son for sovereign interference is satisfied 
and the wrong originally complained of rem- 
edied. For more than that I consider there 
is no binding authority, or general maritime 
law. 

Although I have stated in the beginning of 
this opinion that I consider the question un- 
settled in the courts of our country, there 
have been certain dicta touching directly up- 
on this pohit that I would not pass unno- 
ticed. Judge Peters, in his notes attached 
to his opinion in the cause of Taylor v. The 
Cato [Case No. 13,786], and again in notes 
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attached to opinions in Brevoor y. The Fair 
American [Id. 1,847], states distinctly that 
"ships and goods deserted and found at sea, 
are national droits, if no owners appear. 
Also the produce of ships and goods unclaim- 
ed is, it should seem, also a national droit," 
and cites The Aquila [supra] as authority- 
Taylor V. The Cato, and Brevoor v. The 
Fair American [supra]. These, as being the 
opinions of so eminent an admiralty judge, 
although extrajudicial, I cannot pass with- 
out notice. He gives no reason or authority 
for his conclusions any further than citing 
the case mentioned; but upon a further ex- 
amination of his decisions we find that his 
judgments upon this point was probably 
founded upon his opinions as to the succes- 
sion of the United States to the laws, pre- 
rogatives, and droits of the English crown. 
In his notes to opinion in the case of Jen- 
nings V. Carson [Case No. 7,281], he says: 
"The practice and laws of the admiralty of 
England as they existed before our Revolu- 
tion are particularly imperative to us." 
Again, in Thompson v. The Catharina [Id. 
13,949], he says: "The change in the form of 
our government has not abrogated all the 
laws, customs and principles of jurispru- 
dence we inherited from our ancestors, and 
possessed at the period of our becoming an 
independent nation. The people of these 
states, both individually and collectively, 
have the common law in all cases consistent 
with the change of our government and the 
principles on which it is founded. They 
possess in like manner the maritime law, 
which is part of the common law existing 
at the same period. It is then not to be dis- 
puted on sound principles that the court 
must be governed in its decisions by the 
maritime code we possessed at the period be- 
fore stated." "We see at once, from these 
quotations, upon what his opinions were 
based in the question under consideration. 
Chancellor Kent, in his Commentaries (lec- 
ture 36), also excepts wrecks from the gen- 
eral rule of occupancy, referr-ing to Davie's 
Abridgement of American Law, which has 
also been referred to in the argument of this 
case, saying they are "to belong to the Unit- 
ed States, as succeeding in this respect to 
the prerogatives of the English crown." 

Intheabsenceof the best authority,! should 
be loath to question for a moment the deci- 
sions of these able and learned gentlemen, but 
I consider that the opinion of the supreme 
court in the case of Wheaton v. Peters [8 Pet. 
(33 U. S.) 591], already referred to, in which 
it Is declared tliat "tliere is no principle which 
pervades the Union and has the authority of 
law tliat Is not embodied in tlie constitution or 
laws of the Union, and that the common .law 
could be made a part of our federal system 
only by legislative adoption," so positively 
overrules this doctrine that I am justified in 
not adopting it. In the case of Peabofly v. 
Twenty-Eight Bags of Cotton [Case No. 10,- 
869], Judge Davis seems to rest his decisions 
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—First, upon the utter absence of all prece- 
dents for giving the residue to the salvors; 
secondly, the siiccession of the United States 
to the rights prerogatives of the British crown; 
and, thirdly, the rule which he considered so 
fully established by the custom and usage of 
commercial nations as to be binding upon the 
admiraltj"- courts in this country. Mr. Bene- 
dict says in his work on Admiralty (page 21, 
§ 33): "The admiral in many countries. had 
numerous powers, duties, and rights, which 
sprang from and relate to his military or 
naval character. AU these portions of the 
power of the admiral which may be properly 
called executive or administrative are un- 
known to American admiralty; the trappings, 
perquisites, prerogatives, and droits of the ad- 
miralty are left to governments with which 
they are in harmony." Mr. Parsons, in his 
treatise on Maritime Law (volume 2, pp. 617, 
618), says: "What disposition is to be made of 
property found abandoned when no one ap- 
pears to claim it, cannot be said to be settled 
in this country. In an early case in Massa- 
chusetts it was held that after salvage was 
paid the property belonged to the government, 
to hold in trust until, the owner should ap- 
pear. Tn another district the practice, how- 
ever, is to keep the proceeds a year and a day 
after the salvage is paid, and, if no owner 
then appears, to pay them to the finder. This, 
we think, is the more correct doctrine." We 
bave been informed that subsequent to Pea- 
body V. Twenty-Eight Bags of Cotton, supra, 
Judge Sprague has permitted the entire pro- 
ceeds to be taken by the finder upon his filing 
a bond to respond to any subsequent order of 
the court. The rule and long-continued prac- 
tice of Judge Marvin while on this bench in 
this district shows plainly that he was well 
satisfied with his opinion that "until some law 
is passed providing for the dispositions of 
derelict they belong, upon principles of na- 
tional law, to the finder. 

The supreme court, in the case of The Mary 
Ford, 3 Dall. [3 U. S. 188], intimates that on 
the principles of abandonment, the whole 
property might have been decreed, not to the 
United States, but to the libellants,and m the 
case of The Harrison it directed that the cause 
should be continued for a year and a day, and, 
if no claimant appear in that time, the prop- 
erty is presumed to be abandoned, and con- 
demned to the captors. The reason urged for 
paying the proceeds into the treasury is that 
they may be more readily recovered by the. 
claimants when claimed if ever. By the pres- 
ent rule the amount is- by law deposited with 
some assistant treasurer of the United States 
to the credit of this court, and due publica- 
tion made, and notice given. After the lapse 
of the time that has been decided by the su- 
preme court as sufficient to raise presumption 
of an abandonment, the court may, at its op- 
tion, deliver the property to the finder, or may, 
if there appear any probability of a claim, 
still retain charge of it, or acquire securitj- 
from the finder to respond to any claim that 
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may he made. I can see no advantage to any 
subsequent claimant by a paying of tlie 
amount into the treasury of the United States. 
This court could compel no security from the 
governmeut, and, if the property once passed 
from its control, the claimant would be forced 
to seek his rights in another court by a new 
suit, while, if left hi control of this court, a 
simple order made herein would be sufficient. 
It has been suggested as a prudential reason 
for making a change in the practice of this 
court in this matter, irrespective of the law, 
that it would remove the temptation that now 
exists to erase and obliterate marks and con- 
ceal facts and circumstances of finding by 
which a claimant might be discovered. On the 
other hand, it was, I believe, one reason as- 
signed by .Tudge Marvin at the time he estab- 
lished the rule in accordance with the then 
existiug practice, that such would tend to re- 
move the temptation to conceal and convert 
to their own use many articles toxmd derelict, 
which, if reported, might be claimed and re- | 
turned to their owner. As prudential rea- t 
sons,^ each of these has its weight: but it is [ 
not for me to decide what tlie law should be. 
That belongs to the legislative department. 
It is impossible to remove all temptations for 
avarice to commit crime, and this court, be- 
lieving that it has a right of protecting absent 
owners in all cases of shipwreckedgoods found 
derelict in this district, and will endeavor so 
to use that right, in either ease avai-ice will 
loarn that the safest way is to avoid crime, 
and not readily yield to slight temptations. 
Should tlie law of England prevail in this case 
here is a question whether, being wreck maris, 
or wreck of the sea, the state laws should not 
control, as tliere the proceeds would not go 
to the sovereign, but to the lord of the manor, 
and were held to be beyond the admiralty ^ 
jurisdiction. 

I have thus at length reviewed the question 
under consideration with attendant questions 
arising by the way at a far gi-eater length 
than I had at first contemplated, and have em- 
bodied much that might by some be considered 
but ill befitting a judicial opinion, but m ar- 
riving at my conclusion I have examhied care- 
fully both sides of the question, and quoted 
largely, rather reviewing the whole question 
than confining myself to my opinion on it. 
Finally, I woiild hereby state the conclusion 
I have arrived at. 

First. That the United States has not, by 
any positive enactment or regulation, claimed 
the proceeds of derelict. 

Second. That the prerogative rights or na- 
tional rli-oits of the English sovereignty have 
not been succeeded to by the United States 
by rights of succession merely. 

Third. The admiralty rules, regulations, and 
laws of England are only binding upon the ad- 
miralty courts of this country so far as they 
are in unison and harmony with the maritime 
law of all nations, and in none of their local 
municipal features. 

Fourth. That the only principle in the mar- 



itime law in regard to estrays of the sea or 
derelicts common to civilized nations, or bind- 
ing as such, is that the sovereign power 
shall protect the persons and property of all 
who may have suffered shipwreck, and see 
that they have a fair opportunity to claim and 
obtain the same. 

Further than tliis, the usages and customs 
are diverse, local, and municipal, and not bind- 
ing as a portion of the maritime law of na- 
tions. That a certain time is sufficient to war- 
rant the presumption of abandonment, and 
that time has been fixed at a year and a day. 
That after that it is within the poweji* of the 
sovereign to grant the natural rights of occu- 
pants to the tmder or claim the property, but 
such natural rights cannot be overcome but 
by positive law. 

The com-t will in its judicial capacity pro- 
tect in every way possible absent owners, and 
does not consider it binding to make any order 
at the lapse of a year and a day if sufficient 
notice has not been given, or there is a proba- 
hmty of a claim being filed; and although by 
the rule of the court the residue may be paid 
the finder, it is within the option of the court, 
and not obligatory. 

I may he wrong in these conclusions, or any 
of them upon which this question depends. 
It affords me satisfaction to know that there 
are higher ti*ibunals who may correct any er- 
ror 1 may have made. The prayer of the mo- 
tion must be denied. 

Upon appeal to the circuit court, judgment 
was given for appellees by Justice Woods with- 
out opinion. 
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RUSSELL v. HOWARD et al. 

[2 McLean, 489.] i 

Circuit Court, D. Illinois. June Term, 1841. 

MOUTGAGES— Jt'XlOH MORTGAGEE — EQUITABLK 

Relief. 

1. A mortgagee has a right to pay off prior 
incumbrancers, and be substituted to their 
rights. 

[Cited in Kittering v. Parker, 8 Ind. 53, note 
1.] 

2. Where two persons have liens on the same 
property for different debts, and one of them 



1 [Reported by Hon. Jolm McLean, Circuit 
Justice.] 
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hns, also, a lien on other property, cliancery 
will direct such property to be first sold, before 
that whicli is common to both liens. 

In equity. 

G. T. M. Davis, for complainant. 
Mr. Hall, for defendants. 

OPINION OF THE COURT. This is a bill 
to foreclose a mortgage executed by Howard 
to the complainant The other defendants 
■are judgment creditors, except the State 
Bank of Illinois, which is a subsequent mort- 
gagee. The bank alone has answered, and 
states that it has a mortgage on a part of 
the premises, and pi-ays that the other part 
may be fii-st sold in satisfaction of the com- 
plainant's mortgage. To this the complain- 
ant objects, on the ground that the statute 
regulating the sale of real estate, which has 
been adopted by this court, gives to the com- 
plainant a right to elect what property shall 
first be sold in satisfaction. It is a weU set- 
tled principle in equity that a subsequent in- 
cumbrancer may discharge prior liens, and be 
substituted to all the rights arising under 
such liens; and where two persons have a 
lien on the same properly to secure different 
^ebts, and one of them has, .also, a lien upon 
other property, a court of chanceiy will direct 
such property first to be sold in satisfaction 
of the separate lien, before that which is 
common to both liens. Findlay's Ex'rs v. 
Banlc of U. S. [Case No. 4,791], and the au- 
thorities there cited; 2 Story, Eq. Jur. 480. 
In adopting the state rule, in regard to sales 
like this, the court did not change, or intend 
to change, this principle of equity. So far as 
the state practice can be followed, without 
countei-aeting any established rule of equity 
practice, it is adopted. 

[For an action of ejectment, brought by the 
same parties, see Case No. 12,163.] 
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RUSSELL V. LUCAS. 
[Hempst 91.] i 

Superior Court, Territory of Arkansas. July, 

1830. 

Payment — How Applied — Principai, and 

IXTEltEST. 

1. Payments should be applied to extinguish 
the interest, and then the principal. 

2. Proper mode of computing interest stated, 

[This was a judgment at law, obtained by 
'William Russell against James H. Lucas. 
Heard on motion for a scire facias.] 

Scire facias to revive judgment. 

Before JOHNSON, BSKREDGE, and 
"CROSS, JJ. 



OPINION OF THE COURT. The only 
question to be decided is as to the mode of 
calculating interest. We are of opinion that 
the correct mode of casting interest when 
partial payments have been made is to ap- 
ply the payment in the first place to the dis- 
charge of the interest then due, and, if the 
payment exceeds the interest, the surplus 
goes towards discharging the principal, and 
the subsequent interest is to be computed on 
the balance of principal unpaid. If the pay- 
ment be less than the interest, the surplus 
interest must not be taken to augment the 
principal, but interest continues on the prin- 
cipal until the period when the payments 
taken together exceed the interest due, and 
then the surplus is to be applied towards 
discharging the principal, and the interest is 
to be computed on the balance of the princi- 
pal as above stated. [Tracy v. WikofiE] 1 
Ball. [1 U. S.] 124, 6 N. J. Law, 408; Smith 
V. Shaw [Case No. 13,107]; 5 Cow. 331. 
Judgment for plaintiff. 



1 [Reported by Samuel H, Hempstead, Esq.] 
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RUSSELL V. McOORD. / 

[2 Flip. 139; 17 N. B. R. 508; 3 Gin. Law Bui. 
594.] 1 

District Court. N. D. Michigan. March 15, 
187S. 

Bankudptct — Frauddlent Sales to Partnei! — 
Attachment. 

1. When a firm is insolvent and there is a 
sale by one partner to another for a valuable 
consideration, this does not of itself constitute 
fraud. 

2. Where an execution is levied after the de- 
fendant is adjudicated a bankrupt, no lieu at- 
taches on the property so levied upon. 

[William Brummeller and Yanderwei-p 
were partners in the boot and shoe business. 
Thomas Griffin was a creditor, as was also 
Henderson & Co., and others. On the 24th 
of August, 1870, Hendei-son & Co., by their 
agents, applied to the debtor firm for a state- 
ment of their affairs, and obtained an exhibit 
showing that they owed three thousand dol- 
lars, and had assets amounting to two thou- 
sand one hundred dollars. On this showing, 
Henderson & Co, advised that Brummeller 
purchase Vanderwerp's interest in the firm 
assets, representing that the' business would 
not support both partners, and that if Brum- 
meller should take the business alone, thus 
reducing expenses, he would probably be 
able to work out and pay the debts. Hender- 
son & Co. represented they would then give 
time; and by a friendly com-se by creditors, 
Brummeller might be enabled to keep on in 
business. Accordingly, Vanderwerp trans- 
ferred and surrendered the fii*m assets to his 
partner, who agreed to pay all firm debts, and 
gave Vanderwei-p his notes, aggregating three 
hundred dollars, for the interest ti-ansferred. 

1 [Reported by William Searcy FKppin, Esq., 
and here reprinted by permission. 3 Gin. Law 
Bui. 594, contains only a partial report.] 
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This took place August 2Stli. On the same 
day, by Henderson & Co.'s advice, and on 
their request, Brummeller & Vanderwerp 
gave their note to Henderson & Co. for one 
thousand and forty-two dollars, the amount 
of their claim, payable on demand without 
grace, signed by the fii-m, and by Brummeller 
and Vanderwerp individually, and also gave 
a warrant of attorney with the note. This 
was done on the representation by Hender- 
son & Co. that they would not use the war- 
rant of attorney and take judgment, unless 
other creditors gave trouble and made it nec- 
essary for Henderson & Co.'s protection. 
Nevertheless, on the same day, Henderson & 
Co. caused judgment to be entered on the 
note, and August 29th execution was levied 
on the stock of goods then in Brummeller's 
possession. September 5th, Griffin com- 
menced suit against Brummeller & Vander- 
wei-p, who appeared and contested the claim. 
October 11th, Griffin obtained judgment for 
four hundred and twenty-three dollars and 
thirty-two cents, and caused execution to be 
levied on the same goods then held by the 
sheriff's deputy under Henderson & Co.'s ex- 
ecution. September 6th, the day followhig 
the commencement of Griffin's suit, a petition 
in bankruptcy was filed by firm creditors, in 
which Vanderwerp joined, against Brummel- 
ler alone, and he was adjudicated September 
15th, nearly a month prior to the time when 
Griffin obtained judgment, and made his 
levy. Defendant Thomas ileCord was cho- 
sen assignee, October 12th, and subsequently 
received the usual transfer of the bankrupt's 
estate. 

[A bill was filed in this court by JlcCord, 
assignee, against Henderson & Co. and the 
officer holding their execution, to set aside 
the execution lien claimed by Hendei-son & 
Co., on grounds of fraud. MeCord was ap- 
pointed receiver in that suit and, by order of 
court, converted the property covered by the 
levy into money. That suit was settled on 
terms which relieved the assets practically 
from Henderson <5c Co.'s levy. The funds in 
the receiver's hands were then ordered to be 
turned over to McCord, as assignee in bank- 
ruptcy of Brammeller. Griffin having been 
adjudicated banki'upt in the Eastern district 
of this state, his assignee [Frank Russell] 
brought the present suit to establish a lien 
by virtue of the levy under Grifiin's judg- 
ment, hereinbefore mentioned, upon the pro- 
ceeds in the hands of McCord, assignee, and 
also for an injunction restraining McCord 
from paying out the funds in dividends or 
otherwise.] 2 

Chas. -W. McLaren, for complainant. 
N. A. Fletcher, for defendant.. 

WITHEY, District Judge. The case is be- 
fore me on motion for an injunction. It is 
claimed that Griffin's execution created a val- 
id lien on the goods as the property of the 



s [From 17 N. B. R. 508.] 



firm of Brummeller & Vanderwerp, because 
the transfer by one partner to the other of 
the firm effects was fraudulent, being intend- 
ed to hinder, delay and defraud creditors, 
and also was without consideration. The bill 
and an affidavit made by Brummeller consti- 
tute the showing. The affidavit of Brummel- 
ler negatives all charges of positive fraud, or 
fraud in fact, on the part of the partners, in 
tlie sale of the firm effects by Vanderwerp to 
his partner. The transfer was made in the 
hope and expectation that Brummellej* would 
be able, by the indulgence of their creditors 
and a reduction of expenses, to work through 
and pay the debts of the firm. Hendei-son & 
Co.'s agent had encouraged this view; they 
were the largest, or among the largest, cred- 
itors, and recommended the course which was 
pursued. The agent represented to the debtor 
firm Henderson & Co.'s disposition to be in- 
dulgent as creditors, and not press payment, 
and that they would not make use of the 
warrant of attorney to take judgment unless 
driven to do so by other creditors. It ap- 
pears that both Brummeller and Vanderwerp 
placed implicit reliance upon those represen- 
tations and assurances, and as debtors are 
naturally inclined, they took the most hopeful 
view of their affairs, and acted with the best 
intention, with no view to hinder, delay or 
defraud creditors. It may be, and probably 
is, true that Henderson & Co.'s agent was 
acting in bad faith, but they gained nothing 
by the course pursued. 

Was, then, the sale by one partner to the^ 
other of the firm assets, a fraud in law upon 
the firm creditors, of whom Griffin is one? 
This question is raised under the statute of 
ft'auds, and not under the banknipt act 

It is undoubtedly the rule, when the stat- 
ute of frauds is under consideration, that 
positive intent to commit fraud — fraud in 
fact, as it is called— and also constructive 
fraud, denominated fraud in law — thut is, 
when the neeessai-y effect of a transfor is to 
hinder or delay creditors, without positive in- 
tention—alike render a sale void as to cred- 
itors, who, through judgment and execution, 
or by bill in equity, attack the transfer. It 
appearing there was no actual fraud, was 
there constructive fraud? A transfer by one 
member of firm to his co-partner, of firm as- 
sets, under ordinaiy circumstances, is as per- 
missible and valid as a transfer by one in- 
dividual of his property to another individual. 
Such ti"ansfer passes title, and is good against 
all the world unless the necessary effect is to 
defraud creditors. It has often been held 
that where a firm is insolvent, that of itself 
will not avoid a bona fide sale to one of the 
partners of the joint assets, and it cannot be 
necessary to refer to the judgments which 
have so determined. Ex parte Peake, 1 
Madd. 346; Lindl. Partn. 75S. What is claim- 
ed is, that the transfer, by one partner, of the- 
firm property was necessarily fraudulent, 
because it hindered and delayed the joint 
creditors in the collection of their debts. We 
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are unable to understand how the effect 
<-laimed by complainant necessarily resulted 
from the transfer. The goods and entire as- 
sets in the hands of Brummeller, after the 
sale to him, were liable for the debts of jBrm 
creditors wiio should come armed with judg- 
ment and process as much as before the sale. 
Both partners, and each are liable to the 
joint creditors, and the individual property 
of both partners remained liable for joint 
debts after, as before, the transfer. No part 
of the firm property had been withdrawn 
from the reach of firm creditors. Vander- 
werp withdrew no assets of the firm from the 
business, and he is not shown to owe indi- 
vidual debts. How, then, does it appear that 
the firm creditors were hindered or delayed 
in the collection of their debts by the mere 
act of one partner selling to the other? It 
is claimed that Brummeller owed $300, pri- 
vate debts, besides the notes given Vander- 
werp, aggregating §300 for his interest in the 
firm property, and that in view of the firm's 
insolvency, the effect in consequence of bank- 
ruptcy is to postpone firm creditors to these 
individual creditors. If we concede such to 
be the effect in the bankruptcy, which would 
not be the case as to the ?300 indebtedness 
to Vanderwerp, as he should not be allowed, 
being one of the debtors, to share in divi- 
dends as against firm creditors, how does the 
effect produced by the bankruptcy proceed- 
ings commenced after the transaction we are 
Investigating, render the previous sale, con- 
structively fraudulent, as hindering or delay- 
ing creditors? Bankruptcy, which followed 
very soon after the sale, was not the neces- 
sary result of the sale. 

It was the entering of judgment against 
both members on the note, and warrant of 
iittorney by Henderson & Co., and their levy 
on the goods in Brummeller's possession, in 
violation of Brummeller & .Vanderwerp's un- 
derstanding of the treatment they were to 
receive from those creditors, which precipi- 
tated the bankruptcy proceedings. 

The sale was prior to, and should be judged 
independently of the subsequent bankruptcy 
proceedings, caused by the action of one of 
their creditors, and not by one partner selling 
to the other. The bankruptcy was not the 
result of the sale, and if not, there was no 
constructive fraud in the sale. 

The following judgments fully sustain the 
views we have expressed: Ex parte Ruflan, 
6 Ves. 119; Ex parte Williams, 11 Ves. 6; 
Howe V. Lawrence. 9 Oush. 553; Robb v. 
JIudgo, 14 Gray, 534. 

But it is said the sale was without consia- 
ei-ation. There is no ground for this propo- 
sition, inasmuch as Brummeller's agreement 
to pay all the firm debts was a good consid- 
oration, and further, he gave his notes to his 
paitner for §300. 

Complainant's execution was levied after 
the petition in bankruptcy was filed by firm 
creditors against Bnimmeller, on which he 
was adjudicated, and when the goods were in 



the latter's possession. No lien could there- 
fore attach against the assignee in bank- 
ruptcy, unless the sale to Brummeller was 
fraudulent in fact, or by necessary construc- 
tion of law, so that the goods still remained 
at the date of the levy, firm assets and firm 
property. Such not being our view of the 
facts, the injunction asked is denied. 



Case No, 12,158. 

RUSSEIib V, McLELLAN et al. 

[3 Woodb. & M. 157.] i 

Circuit Court, D. Maine. May Term, 1847. 

Depositions — Iutbbrogatokies — Effect of Affi- 
davit— Subpcena Duces Tecum. 

1. A party may be allowed to take depositions 
before a master in chancery, after due notice, 
but without filing the usual interrogatories pre- 
viously, if the evidence is to be derived from 
books, chiefly, not yet examined. 

2. An order is proper in a bill in chancery, to 
produce hooks before a master, or in court, 
which may be in the possession or control of the 
respondent, and be referred to, though generally, 
in the answer. 

3. If the respondent offer an affidavit that he 
has no such books in his possession, it will not 
prevent tiie order, hut may be satisfactory to the 
master in his favor. 

4. If it turn out to be so, the court will not, 
in ordinary cases, recommit them to the mas- 
ter for further interrogatories, but consider his 
decision final unless specific mistakes are point- 
ed out. 

5. But the court will give a subpoena duces 
tecum, for any witness to bring in the books 
who is supposed to have them, and will aid to 
ferret out and punish any evasion of its order. 

[Cited in Johnson Steel Street-Rail Co. v. 
North Branch Steel Co., 48 Fed. 192.] 

6. Rules of the court may be waived or modi- 
fied for good reasons. 

This was a bill in equity to compel a f mo- 
ther account by [Isaac] McLellan, who had 
been joint owner with the complainant, 
[Joseph Russell,] either as co-partner or mem- 
ber of a corporation in a factory situated in 
Framingham, in this state, and had been 
agent for it many years. 

After an answer to the bill, denying any 
partnership, and a replication, the plaintiff 
proposed to require the respondent to pro- 
duce all his books and accounts connected 
with that agency; and moved for an order 
on him to that effect, and also for leave to 
take depositions before a master in chancery 
in respect to the books and accounts, on ^v- 
ing due notice, but without filing interroga- 
tories, or cross-interrogatories, previously; 
yet allowing each party at the taking to put 
such questions as he might wish answered. 

Ch. B. Goodrich, for complainant. 
Mr. Osgood, for defendant. 

The latter filed, likewise, an affidavit by 
the respondent, tbat he had in his posses- 
sion, or vmder his control, no books nor ac- 

1 [Reported by Charles L. "Woodburj-, iiisq,., 
and George Minot, Esq.] 
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counts as to that agency, except suck as the 
(tefenflant already had copies of. 

WOODBURY, Circuit Justice. The motion 
so far as regards the leave asked to take 
testimony before a master in respect to the 
books and accounts of the parties, seems rea- 
sonable, considering the nature of the ease. 
It asks a departure from the 47th rule of the 
court, which allows depositions to be taken 
if notice is given and written interrogatories 
and cross-interrogatories are first filed with 
the clerk. But a departure seems here useful 
to both parties, where so many unexpected 
questions may grow out of the examination 
of long accounts, as it will save the delay and 
expense in filing new interrogatories and tak- 
ing additional depositions, several times, if 
books are produced and tiles'^ are found to 
contain material facts. This is the only va- 
riance made from the rule, as a master can 
ordinarily take depositions when the usual 
interrogatories are filed, and this variance 
from one of our own rules we not only pos- 
sess the right to allow beforehand, for good 
cause, but it is our duty, and in this instance 
is likely to save time and expense to both 
parties in eviscerating the real facts of the 
case. See cases in Allen v. Blunt [Case No. 
217]. The proviso to the 30th section of the 
.iudiciaiy act of September, 1789 (1 Stat. 90), 
recognizes the power of this court to allow 
depositions to be taken "wlienever it may be 
necessary, to prevent a failure or delay of 
justice." It is a mistake, as the counsel for 
the defendant seems to apprehend that this 
is ti-ying any part of the case before a mas- 
ter, or refoi'ring it to him for that purpose, 
or for a report of any kind. That course 
this court has refused to permit in this cause 
on a previous motion, because the testimony 
in the cause is not yet put in. The present 
motion is merely for the purpose of taking 
some of that testimony, and the master is to 
act in this resiieet as an otficer of the court 
to I'educe the evidence to writing and admin- 
ister the proper oaths, and not to report on 
any question of law or facts in the cause. 
In respect to the second branch of the mo- 
tion, that the respondent be required to pro- 
duce any books or accounts in his possession 
or control, relative to the matter in contro- 
^•e^sy, it seems well founded under the 15th 
section of the judiciary act of 1789 (1 Stat. 
82). It is there authorized, even in trials at 
law, as fully as in chancery, and ample pow- 
er given to enforce it, by nonsuit, or default 
of the disobeying party. Those powers exist 
fully in this court in cases in equity like this 
without the aid of statute. The United 
States courts have been very ready always 
to enforce this provision after reasonable 
notice, in actions at law. Hylton v. Brown 
[Case No. 6,981]; Bas v. Steele [Id. 1,088]; 
Dunham v. Riley [Id. 4,155]. In chancery in 
England, the motion is not an imusual one, 
and is substantially in the form adopted 
here in chancery cases. 1 Hoff. Prac. 306; 



3 Daniell, Oh. Prac. 2038; 1 Smith, Ch. 
Prac. 661, 666; 2 Smith, Ch. Prac. 155; 6 
iladd. 340; Wig. Disc. 119, 199. The rights 
of the respondent are well guarded, as the 
books must be in his possession or control, 
and must contain charges relative to the 
matter in controversy; or he is not required 
to produce them. Eager v. Wiswall, 2 
Paige, 369. He has here put in an affidavit 
i that he has no such books and no accounts 
of that character, except such as the com- 
plainant already has copies of. But this 
should be used rather as a reply to the order 
than a reply to this motion. If he makes 
such an afiidavit in answer to the ordei" after 
one is given and served upon him, and no 
exception is taten to the affidavit, he will, 
of com:se, be considered as exonerated from 
doing anything more under the order. And 
if the books wanted are in the hands and 
control of some partner of McLellan, or of 
the Framingham Factory Corporation, or 
some other person, the complainant must 
get access to them by a subpoena duces tecum 
to the time possessor of them. If the ac- 
coimts as to these matters are mingled with 
others, the court will protect the latter from 
examination. 9 Sim. 261. The motion is then 
granted. 

On the same day, the time for talcing tes- 
timony having expired while this motion was 
pending, the court extended it sixty days 
longer, being a period less than what had 
elapsed since the original motion was filed 
in February last. At a subsequent day the 
commissioner reported that the defendant, in 
answer to the order, had filed an affidavit, 
denying that he had in his possession or con- 
trol any books containing matter relative to 
the subject of the bill in this case. That 
thereupon the commissioner considex*ed the 
respondent not amenable to any further pro- 
ceeding as to the books before him; and the 
complainant not being ready to take any evi- 
dence before the commissioner, the order 
was reported back to the court. The com- 
plainant then moved— 1st. That the report 
and order be recommitted to the commis- 
sioner, with instructions to allow interroga- 
tories to be put to the defendant, explana- 
tory of his affidavit. 2d. That if not doing 
this, the defendant be required by this court 
to answer such a'oss-interrogatories as to 
the subject of his afiidavit as the complain- 
ant wished to propound. 

These motions were resisted by the counsel 
for the defendant, and after being • fully 
heard the court refused them for the follow- 
ing reasons: 

The court did not apprehend that its power 
to let depositions be taken before a commis- 
sioner was doubtful in a ease like this. It 
was not a ease under the general provision 
of the act of 1789, when a witness was in- 
firm, or bound to sea, or living over a hundred 
miles distant, &e., &e. Nor is it a case un- 
der the act of April 29th, 1802 [2 Stat. 156]. 
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of taking depositions in equity, in conformity 
to tlie state mode of doing it In lite cases. 
But, as reniarlied at the former hearing, it 
is talcing them imder the proviso to the act 
of 1789, in order to prevent delay, as is there 
expi-essly authorized. 1 Stat. 82; [Sergeant's 
Lessee v. Biddle] 4 Wheat. [17 U. S.] 508. 
And the mode of doing it departs from the 
47th and 4Sth rules of this court, only in re- 
spect to the filing, previously, of interroga- 
tories. All our rules are open "to such de- 
partures, by leave of the court, on good cause 
sho-wn, as all mles are established to facili- 
tate and promote justice and not to embar- 
rass or defeat it. Such good cause was shown 
here originally, and hence we do not refuse 
these motions, because entertaining a belief 
that the original order issued improperly, so 
far as regards the form of permitting deposi- 
tions to be taken here under the special cir- 
cumstances of this case. 

Another reason urged against these mo- 
tions, is, tliat it was not a proper case for 
compelling the production of books. But it 
seems to be forgotten that the bill aveixed 
and the answer admitted quite enough to ren- 
der it probable the defendant had in his con- 
trol books pertinent to the subject of the 
controversy. Long accounts had existed in 
respect to it. The defendant had enjoyed 
access to them, if not made them up. He had 
furnished copies of them on a previous in- 
quiry. He and the complainant were mu- 
tually interested in them, either as partners 
or members of a corporation— one claiming it 
to be in the former capacity, and one in the 
latter. There seemed, then, to be no reason 
in equity, why the defendant should not be 
required to produce the books in which those 
accounts were kept, if he had the possession 
or control of them, and this as well before a 
master or commissioner as before this court 
itself. 2 Daniell, Ch. Prac. 1361; 4 Mylne & 
C, 263; 2 Paige, Ch. 432. The order was, 
therefore, made conditional, and passed, leav- 
ing him to be exonerated, of course, if he 
satisfied the commissioner that he had no 
control over any such books. He could be 
injured by no such order, and has satisfied 
the commissioner of his inability to produce 
any such books within his own custody. 

The next inquh-y then, is, whether a pow- 
er exists in this com't to recommit the case 
to the commissioner, in order that the de- 
fendant may be interrogated further as to the 
books, with a view to see whether his af- 
fidavit be not evasive or false. I entertain 
no doubt as to this power, or as to our own 
authority to let him be interrogated further 
here in respect to the subject matter. Hal- 
lett V. Hallett, 2 Paige, Ch. 432; Turn. & R. 
195, note. But I do not feel entirely satisfied 
that this is a proper ease for the exercise of 
such a power. To commit the cause again 
to the commissioner for such interrogatories, 
or to allow them here, after what has al- 
ready taken place, and satisfied him, would 
be to cast some imputation on the correctness 



of his decision. No particular data are re- 
ferred to, justifying such imputation. Botli 
parties were heard before him, and both must 
acquiesce in his report^ unless specific errors 
can be designated. The case is remjudica- 
tam unless new facts are discovered or special 
mistakes made by him are assigned and sup- 
ported. I can well conceive, that the gen- 
eral i-esiilt reached by him might be correct 
in this, particular case; while in others he 
or we ought, in the exercise of a sound dis- 
cretion, to go further and allow detailed in- 
teiTogatories, and even counter-affidavits to 
be filed, if desired. The defendant, in some 
cases, might be known not to be entitled to 
full credibility. The affidavit on the face of 
it might be equivocal. The circumstances of 
the case might render its contents presump- 
tively evasive or incredible. Other modes of 
redress or of eliciting the truth might not 
be easily accessible. But none of these 
grounds are shown to exist here. On the con- 
trary, if the books belonged to a corporation 
whose agent he has ceased to be (which 
seems probable, from 14 Pick 63), the new 
clerk or agent could be summoned into court, 
or before a commissioner, with a subpoena 
duces tecum, and access be thus had to all 
their contents. So, if the books are in other 
person's possession, and not the defendant's, 
that other pei-son can be compelled to bring 
them in as a witness. So, if the affidavit be 
false or evasive, and the books have merely 
been put aside or handed over to others to 
avoid their production in this suit, proceed- 
ings can be had on this affidavit, for perjury, 
and the whole authority of this court and of 
the laws of the Union will cheerfully be lent 
to ferret oul and punish, signally, such eva- 
sions and wickedness. The possession by an 
agent, or attorney, or partner, is possession 
by himself. 1 Mylne & C. 534; 4 Johns. Ch. 
383; 11 Sim. 391; 7 Beav. 354; 2 Hare, 540; 
3 DanielU Ch. Prac. 2043. 

Considering, therefore, tliat all these col- 
lateral modes of reaching like relief are open, 
and that the commissioner, after his positive 
oath they are not in his custody, (3 Daniell, 
Ch. Prac. 2049,) and after a full hearing of 
the parties, has decided the question in favor 
of the defendant, I do not think this a case 
of such strong and peculiar features as to 
require the allowance of either of the new 
motions made by the plaintiff. Much less is 
it one, when we advert to the fact that the 
books supposed to exist in this case are not 
so specifically pointed out in the bill as the 
old practice may at one time have required 
OVatson V. Benwick, 4 Johns. Ch. 381); and 
the defendant now consents to an amendment 
of the bill, putting there more specific inter- 
rogatories concerning them, like what are 
now proposed to the affidavit, and giving to 
the defendant an opportunity to reply by an 
amendment of his answer. This seems rea- 
sonable, and accords with the suggestion of 
there being another feasible mode of obviat- 
ing the necessity for these motions. See, al- 
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so, Princess of Wales t. Earl of Livei-pool, 1 
Swanst 114; 4 Johns. Ch. 38G; 2 Cox, Ch. 
22G. 
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Case No. 1S,160. 

RUSSELL T. PERKINS et al. 
n Mason, 368.] i 

Circuit Court, D. Massachusetts. Mav Term, 

1818. 

QuARAXTY — CoxsTuroTiox— Resewed Notep. 

1. A guaranty of the notes of A cannot be ap- 
plied as a guaranty of the notes of A and B. 

[Cited in Wilcox v. Draper, 12 Neb. 143, 10 
N. W. 579.] 

2. Upon a guaranty to the plaintiff of all 
notes of A, which he should endorse, to the 
amount of $10,000, the plaintiff endorsed notes 
of A to the stipulated amount at several banks ; 
and when the notes became due, they were tak- 
en up at the banks, and new notes, signed by A 
and B his partner, and endorsed, were received 
by the banks in their stead. It was held, that 
the guaranty did not apply to the new notes; 
and that by such substitution the old notes were 
extinguished. 

[Cited in First Nat. Bank v. Hall, 101 U. S. 
51.1 

[Cited in brief in Bank of U. S. v. Beirne. 1 
Grat. 248; Keith v. Goodwin, 31 Vt. 272. 
Cited in Locke v. MeVean, 33 Mich. 482. 
Cited in brief in Michigan State Bank v. 
Peek, 28 Vt. 205.] 

3. Of the effect of laches in giving notice un- 
der a guaranty- 

Assumpsit on a letter of guaranty, addi'e^- 
ed by the defendants [James and T. H. Per- 
kins] to the plaintiff, at Charleston, S. C, 
as follows: "Boston, December 9, 1802. Na- 
thaniel Russell, Esq.— Dear Sir: Should our 
friend, Mr. Josiah Sturgis, requii'e yom* sup- 
port in Ms negotiations at the banks, we 
hereby agree to guarantee any notes you may 
endoi"se for him to the amount of ten thou- 
sand dollars. And we shall feel ourselves 
obliged by any kindness or favors you may 
think proper to afford him. We are," &c. 
The cause came on to be tried upon the plea 
of the general issue; and upon the statute 
of limitations pleaded by the defendants. At 
tiie trial it appeared that Mr. Sturgis was 
the brother-in-law of the defendants, and that 
at the time of the writing the letter of guar- 
anty, was in Insolvent circumstances; but con- 
templated renewing busmess at Charleston, 
S. C. The letter of guaranty was delivered to 
the plaintiff, who, upon the re-commence- 
ment of business by Sturgis, upon the faith 
of the letter of guaranty, endorsed notes of 
Sturgis at the banks at Charleston from time 
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' to time during the year 1803, for sums ex- 
ceeding in the nvhole, ten thousand dollars. 
In January, 1804, Sturgis formed a partner- 
ship with a Mr. Lovell, under the firm of 
Sturgis and Lovell, which partnership was 
well known to the defendants, and continued 
until dissolved on their failure in August, 
1816. After the formation of the partnei-ship. 
the various notes of Stm-gis, endorsed by the 
plaintiff, were taken up at the several banks, 
as they became due, and new notes in the 
partnership name, endorsed by the plaintiff, 
were given to the same banks by way of 
renewal, in lieu of the old notes. And these 
last notes were renewed from time to time 
in the same manner, until the dissolution of 
the pai-tnei-ship in 1816. After the dissolu- 
tion of the partnership, Sturgis made the 
three several notes, on which the suit was 
brought, viz. one dated 5th October, 1816, 
for ?2565, endorsed by the plaintiff, payable 
at the Union Bank; a second, dated the 7th 
of October, 1816, for §5900, endorsed by the 
plaintiff, payable at the State Bank of South 
Carolina; and a third, dated 31st December, 
1816, for $1535, endorsed by the plaintiff, pay- 
able at the South Carolina Bank. These notes 
were paid by the plaintiff as they became 
due; and they were made for the purpose of 
taking up notes for lesser sums, then due 
to the said banks, on the notes of Sturgis and 
Lovell, endorsed by the plaintiff, whicfh had 
been given in the manner before stated, in 
lieu of the notes of Sturgis, endorsed by the 
plaintiff before the partnership. After pay- 
ment of these three notes, the plaintiff in 
March, and again in Jime, 1816, gave notice 
thereof to the defendants, and claimed an in- 
demnity for the amount under their letter of 
guaranty. The defendants never returned any 
answer. The plaintiff never at any prior time 
gave any notice to the defendants, that he had 
made any advances under the guaranty; or 
that he had endorsed the partnership notes 
of Sturgis and Lovell, under the faith of the 
guaranty. But there w^as some evidence in 
the ease, from which, if believed, it might be 
infen-ed, that the defendants as early as 180(5 
knew, that the plaintiff did continue to en- 
dorse the papei-s of the firm, and that in the 
opinion of the firm of Sturgis and Lovell it 
was done under the guaranty. 

Hubbard & Webster, for plaintiff. 
Gailison & Prescott, for defendants. 

STORY, Circuit Justice. I am of opinion, 
that the plaintiff is not entitled to recover. 
Independently of every other objection, it is 
decisive against the plaintiff, that the case 
is not brought within the terms of the guar- 
anty. The guaranty cannot in reason be con- 
strued beyond the plain and obvious import 
of its language. The letter imports, that the 
defendants will guaranty any notes endorsed 
by the plaintiff for Mr. Sturgis to the amount 
of ten thousand dollars. It does not cover 
any notes endorsed for the firm of Sturgis 
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and Lovell. Notbing can be clearer, than tliat 
41 guaranty of the notes of A cannot he ap- 
plied to the notes of A and B. It is wholly 
unimportant to the defendants, whether the 
notes "would have been more or less safe un- 
<Ier such circumstances. They have a right 
to .stand upon the terms of their contract, and 
declare, "non in hcoe fcedera venimus." The 
original notes of Sturgis, endorsed by the 
IDlaintiffi under the guaranty in 1803, were 
taken up and extinguished by the new part- 
nership notes, endoi-sed by the pla'lntifE. When 
-once extinguished, the title under the guaranty 
was gone; and a continuing liability could not 
be afterwards created without the express or 
implied consent of the defendants. The notes, 
on which the present action is brought, were 
indeed made by Sturg4s, and endorsed and 
paid by the plaintiff. But there is no pre- 
tence, that they were made upon the faith 
of the guaranty. Supposing they were now 
for the first time made after so great a lapse 
■of time, upon a new consideration, the de- 
fendants would not be liable on their guaran- 
ty; for the guaranty could not be applied to 
endorsements made for the fii'st time at such 
a distance of time. Much less could these 
notes be sustained under the guaranty, when 
they were made for the express purpose of 
ohanging partnership transactions into indi- 
vidual negotiations, so as to shape a case 
within the tei-ms of tlie guaranty. If, indeed, 
these notes could be refei-red back (as they 
certainlj' cannot be) to the original ti-ansac- 
tions in 1S03, the facts would be equally 
fatal to the plaintiff, for he would be guilty 
of gross laches in not giving notice of the en- 
dorsements to the defendants during the space 
of twelve years; and in giving credit to the 
firm during all that time, without any com- 
munication with the defendants, on account 
of debts incurred under the guaranty. It is 
not, however, necessary to dwell on this view 
of the cause, because it is plain, that the 
original notes of Sturgis in 1803, to which 
alone the guaranty ever attached, were duly 
paid and extinguished, as they became due, at 
the several banks, by the substitution of new 
notes in the partnership name, which the de- 
fendants never undertook to guaranty. 

Verdict for the defendants. 



Case ITo. 13,161. 

RUSSELL V. PLACE et al. 

[9 Blatchf. 173; 5 Fish. Pat. Cas. 134,] i 

Circuit Court, N. D. New York. Oct. 10, 1871,2 

Patents — New Trial — Excess op Verdict — Ix- 
CRBASE OF Damages. 
1. In an action at law for the infringement of 
letters patent, the jury found a verdict for the 
plaintiff, for $700 damages. On a motion by the 
defendant for a new trial, the court was of opin- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission.] 

2 [Affirmed in 94 U. S. 606.] 
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ion that the evidence, tending to prove actual 
damages sustained by the plaintiff, did not war- 
rant a verdict for a greater amount than $562- 
50: Edd, the plaintiff might be allowed to remit 
the excess, instead of being required to submit 
to a new trial. 
[Cited in Warren v. Robertson, Case No. 17,- 
198a.] 

2. It appearing that the infringement was de- 
liberate and intentional, and the plaintiff asking, 
under the statute, for an increase of the actual 
damages foimd, the court awarded judgment 
for $1,200 and costs. 

rCited in Burdett v. Estey, 3 Fed. 571.] 

3. The defendant was allowed to require the 
plaintiff to firsl^ remit the amount of the excess 
of the verdict, or submit to a new trial, the order 
of the court thereupon to award the plaintiff 
judgment as aforesaid. 

This was a motion by the defendants [Isaac 
V. Place and others] for a new trial, in an 
action at law, brought for the infringement 
of letters patent [No. 93,910, granted to 
Nathan C. Russell, August 17, 1869, reissued 
February 1, 1870, No. 3,816] for an invention 
connected with the treatment of bark-tanned 
skins, to make them suitable for the manu- 
facture of gloves. At the trial the plaintiff 
had a verdict for $700, The plaintiff also 
moved to increase the amount of the verdict. 

Horace B. Smith, for plaintiff, 
Matthew Hale and James M. Dudley, for 
defendants. 

WOODRUFF, Circuit Judge (after holding, 
that, on other grounds urged, a new trial 
ought not to be granted). The proof of dam- 
ages sustained by the plaintiff did not, I 
think, justify so large a verdict. Although 
the action is, in form, tort, the verdict should 
be for actual damages only. Where the cir- 
cumstances of the case make it just and prop- 
er, the court are authorized to award, in the 
judgment, not exceeding three times the ac- 
tual damages found by the jury; and this 
furnishes ample opportunity to the plaintiff to 
obtain whatever greater sum the court may 
deem reasonable. But the duty of the jury 
was to find the actual damages, and the bur- 
then was upon the plaintiff to establish those 
damages by proof. 

Yielding full weight to the presumption, 
that, in a community where the improved 
leather was in great use and demand, the 
plaintiff would have realized the profit of pre- 
paring the skins, or an equal number of skins 
to those, which the infringing defendants pre- 
pared by the use of the invention, the case, 
on the proof, stands thus: Taking the testi- 
mony most favorably for the plaintiff, the 
profit he lost was $1 87% on each dozen of 
skins. The defendants, in their estimate of 
the quantity they manufactured after tlie pat- 
ent was re-issued, made not exceeding three 
hundred dozen. The plaintiff's loss, on this 
most favorable view of the evidence, did not 
exceed $562 50. I apprehend, however, that 
this does not necessarily require that a new 
trial should be gi-anted. The plaintiff may, 
if he sees fit, remit the excess. 
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Besides this, wliere the court has power, 
and is called iipon, to grant treble damages, 
this excess may he considered, and, in the 
discretion of the court, the error be fully cor- 
rected by such enhancement of damages as 
may seem just, to indemnify the plaintifE for 
the expenses of prosecution, especially where, 
as in this case, the infringement seems delib- 
erate and intentional, though it may have 
been done under .an erroneous estimate of the 
plaintiff's rights. The plaintiff seeks a rea- 
sonable increase of the sum found by the ver- 
dict; and I think it is a proper case for such 
an allowance. It is not reasonable that an 
inventor of a useful improvement should be 
-compelled to spend his means iu protecting 
himself without indemnity, and so practical- 
ly lose the benefit of the invention which the 
law is designed to secure to him. 

I am disposed to award judgment for $1,- 
200 and costs of suit; but, if the defendants 
prefer that coui-se, and that the record may 
conform to my views of the evidence, the 
plaintiff may first be required to remit the 
excess before mentioned, or submit to a new 
trial, and the order of the court thereupon 
will award him judgment as just stated. 

[On appeal to the supreme court, the decree of 
this court was affirmed. 94 U. S. (108.] 

[For other cases involving this patent, see 
Russell V. Klein. 19 Wall. (86 U. S.) 433: Rus- 
sell V. Dodge, 93 U. fc>. 4t>0; .Russell v. Place, 
94 tj. S. 606.] 
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Case "No. 1S,162. 

RUSSELL V. THOMAS. 

[10 N. B. R. 14; 10 Phila. 239; 31 Leg. Int. 
189.] 1 

Circuit Court, E. D. Pennsylvania. Jan. 31, 

1874. 

CONSTITUTIOS.VL LaTV — OFFICERS — APPOINTMENT 

BY President. 
The provision of the act of March 2, 1867 [14 
Stat^ 543], entitled "An act supplementary to 
the several acts of congress abolishing imprison- 
ment for debt," authorizing such proceeding 
to he had before a United States commissioner 
appointed by the president alone, ivithouii the 
consent of the senate, does not violate the con- 
stitutional provision vesting the judicial power 
of the United States in officers appointed by the 
president with the consent of the senate. Const. 
U. S. art. 2, § 2. 

To the Honorable the Judges of the said 
Court: Craig Biddle, a commissioner duly ap- 
pointed by your Hon. Court to take bail and 
affidavits, respectfully represents: That one 
John L. Thomas, on the 20th day of October, 
A. D. 1873, presented to him a petition, al- 
leging that he was held in custody by the mar- 
shal of this district, by virtue of a capias ad 

1 [Reprinted from 10 N. B, R. 14, by permis- 
sion.] 



satisfaciendum issuing out of your Hon. 
Court, to collect a debt of §935.38, and asking 
that he be discharged from said custody, on 
giving bond to comply with the provisions of 
the act of congress approved March 2d, 1S67, 
entitled "An act supplementary to the several 
acts of congi-ess, abolishing imprisonment for 
debt." The said petition was granted, and a 
bond given to the plaintiff in the suit by the 
petitioner, for his appearance before your com- 
missioner to apply for his discharge under the 
provisions of the insolvent laws of the state 
of Pennsylvania. In accordance with the 
condition of his said bond, the petitioner pre- 
sented himself on January 19th, 1874, at elev- 
en a. m., before your commissioner, accompa- 
nied by his counsel, Mr. Sellers; filed proof 
of the publication of the notice required, and 
asked that the final hearing be proceeded with. 

Mr. Sharpless, for W, D. Russell, the plain- 
tiff, on whose execution the petitioner was in 
custody at the time of the filing of the original 
petition, moved the commissioner to decline 
to take further jurisdiction in the case, on 
i the ground that the act of congress already 
I referred to, is unconstitutional and void in 
this, that it attempts to confer the judicial 
power of the United States, upon a judicial 
officer holding his office by other tenure than 
that of good behaviour. 

Mr. Sellers requests, in view of this objec- 
tion, that the further hearing of the case be 
postponed until Monday, February 2d, 1874, 
at eleven a, m., and that the proceedings be 
reported to the circuit court, for such instruc- 
tions as they may deem meet 

Your commissioner, therefore, in accordance 
with said request, hereby submits the question 
to your honorable court for its decision there- 
on. All of "svhich is respectfully submitted by 
your commissioner. 

January 20th, 1874. Craig Biddle. 

BY THE COURT. Capias ad satisfacien- 
dum. On defendant's petition for liberation 
and commissioner's report thereon. The ques- 
tion certified arises upon the concluding words 
of the act of congress of 2d March, 1867, sup- 
plementary to the several former acts abolish- 
ing imprisonment for debt. The former acts 
to be considered, are not only those of 28tli 
February, 1839 [5 Stat 321], and 14th Janu- 
ary', 1841 [5 Stat. 321, 410], "to abolish im- 
prisonment for debt in certain eases," but also 
those of Cth January. 1800, and 7th January, 
1824, "for the relief of persons imprisoned for 
debt." The acts of 1800 [2 Stat 4] and 1824 
[4 Stat. 1] made certain functions exercisable 
by commissioners of insolvency specially ap- 
pointed for each ease in which relief might be 
affordable. The intei-vening acts of 1839 and 
1841, contain no such express provision. But 
their execution might have required the occa- 
sional intervention of such specially appointed 
commissioners. The words in question at foot 
of the supplementary act of 1867, are, "But 
all such proceedings shall be had before some 
one of the commissioners appointed by the 
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United States circuit court to take bail and 
affidaA'its." The objection certified, assuming 
tliat tliese ^^'ords confer an independent ju- 
dicial function upon such a commissioner, is 
that congi'ess cannot constitutionally make 
such a function exercisable by any oflacer who 
is not appointed by the president with the con- 
sent of the senate. If the objection would oth- 
erwise prevail, the assumed construction of 
the words must, for that Tei*y reason, be re- 
jected, and they must be understood as having 
a constitutional meaning and application. 
They might then reasonably be understood as 
importing that wherever proceedings before a 
commissioner, under this supplementary act 
of 1867, or any former act, should thereafter 
be necessary or otherwise proper, they should 
be had before one of the standing commission- 
ei'S. Legislative precedents for such an en- 
actment might be mentioned. One of them 
occurred under the bankrupt law of 1800 [2 
Stat 19]. By that act (section 2) commission- 
el's of bankruptcy bad been specially appoint- 
able, for eveiy case, by the judge. The act 
of 29th of April, 1802, to amend the judicial 
system, (section 14 [2 Stat. 164]), substituted 
general commissioners appointable by tbe pres- 
ident, without requiring any consent of the 
senate. It may be suggested that if such were 
the true and only application of the words in 
question, the present proceedings ought to 
have been commenced by a petition to the 
court or to the judge; and that the reference 
to one of the standing commissioners, if prop- 
er, ought to have followed. In future, this 
will probably be considered the more con- 
venient course in ordinary cases. The present 
certificate of the commissioners having been 
made at the debtor's instance, may "he so act- 
ed upou by the court as to be of equivalent 
effect to an initial petition, and a reference 
under it. 

But there may perhaps be extraordinary 
cases in which the exclusion of a standing 
commissioner's initial cognizance of the ap- 
plication for relief, would prevent seasonable 
liberation of a pi-isoner. We may, therefore, 
consider whether the constitutional question 
which has bee.i suggested could then proper- 
ly arise. That congress may vest the ap- 
pointment of such an inferior judicial officer 
as the commissioner in the president alone, 
or in the court alone, is, under the second 
section of the second article of the constitu- 
tion, indisputable, and is not here disputed. 
The objection is, that the function here in 
question, is an independent one beyond the 
pale of an inferior officer's authority. But it 
is observable that the function is merely inci- 
dental to the execution of final judicial pro- 
cess. It is not necessary, however, to inquire 
whether congress should make such a func- 
tion exercisable independently of revision by 
the tribunal which issues the process, be- 
cause under these acts of congress, the com- 
missioner's proceedings are, at every stage of 
them, amenable to such revision. His rela- 
tion of a subordinate or inferior judicial func- 



tionary, if he proceeds without special pre- 
liminary authorization, may pei'haps, war- 
rant summary revision by the court on affi- 
davit, showing that his proceedings are un- 
warranted or irregular. If this be otherwise 
it follows that there may be revision through 
process of habeas ebi*pus, or certiorari, if not 
by both. 

The jurisdiction of the court having already 
attached under the judgment and execution, 
the power to issue revisory and auxiliary pro- 
cess by habeas corpus or certiorari, is con- 
ferred by the 14th section of the judiciary 
act of 24th of September, 1789 [1 Stat. 81]. 
This enactment expressly names the former 
of these writs; and the latter is included in 
the words, "all other writs not specially pro- 
vided for by statute which may be necessary 
for the exercise of" the "respective jurisdic- 
tions and agreeable to the principles and 
usages of law." The point, as to a certiorari 
to enforce revision, has been considered in 
aaother circuit: and has, in principle, been 
decided by the supreme court in the case of 
a mandamus. The circuit court has no orig- 
inal .jurisdiction to issue a mandamus, and it 
is not named in the 14th section. But the 
decisions are, that it is, nevertheless, one of 
those other writs, which, in aid and further- 
ance of an execution, may under that section, 
be issued by the circuit court. In the present 
case, it will suffice to make an order directing 
the commissioner to proceed in like manner 
as if the petition had been presented in the 
fii-st instance to the court, and had been aft- 
erwards referred to him for provisional ac- 
tion, subject to exception, &c.; provided that 
the petitioner's right of liberation, and eveiy 
incidental, and other question shall be open 
to consideration, and that either party may 
apply to the court for directions, &e. The na- 
ture of this proceeding would be misconceiv- 
ed if it were understood as affecting any 
other party than the execution creditor, or 
as depriving him of any recourse against the 
debtor, except that of imprisonment No fed- 
oi-al court can interfere with any independ- 
ent process of a state court. Nor can a state 
court interfere with the execution of judicial 
or other process of a federal court A dis- 
charge by the insolvent court of a state, 
therefore, has no force or effect of its own 
to libeiute the insolvent from custody, under 
mesne or judicial process of this court against 
his body. But imder acts of congress, ordi- 
narily called the "Process Acts," which have 
not been as yet cited, a rule or practice of a 
court of the United States that "under nei- 
ther mesne, nor final process, shall any indi- 
vidual be kept in prison who under the insol- 
vent law of the state, has for such demand, 
been released from imprisonment," was held 
valid. This was not generally understood 
until the decision of Beers v. Houghton, 9 
Pet [34 U. S.] 329, in the year 1835. Such 
a rule or practice was afterwards adopted in 
the courts of the United States in most of 
the judicial districts, including those of Penn- 
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sylvania; and it was the purpose of some of 
the subsequent acts of congress which have 
heen cited to facilitate such discharge from 
imprisonment. It thus became the practice 
in this court to discharge a prisoner, as in the 
state courts, on his giving a bond with the 
usual condition to take the benefit of the in- 
solvent law of the state at the next term, &c. 
This insolvent law of the state authorizes 
the discharge of an insolvent debtor, on dif- 
ferent conditions, in three different cases; 
the first where he is arrested or detained un- 
der process in any civil suit or proceeding 
for tl\e recoveiy of money or damages, or for 
Ihe non-performance of any decree or sen- 
lence for the payment of money; the second, 
where he is held on a bail-piece; the third 
where he is not arrested, detained, or held 
in custody in any manner. A person arrest- 
ed or detained in a civil suit, under mesne 
or final process of this court, or under a bail- 
piece issued in any suit in this court, cannot 
obtain his lil>eration from such custody bj&a 
proceeding of either the first or the second 
Jjind in a state court of insolvency. Nor in a 
proceeding of the third kind, will the state 
courts have cognizance of any ulterior pur- 
pose of such a party to make the discharge 
when obtained, available for his libei'ation 
in this court. The present petitioner is re- 
ported to have proceeded in the insolvent 
court of the state to obtain, not a general dis- 
charge in the third of these modes, but a spe- 
cial discharge from the process of this court 
in the first mode. Of course he failed to in- 
duce the exercise of such a jurisdiction. In 
re Thomas [10 Phila. 82]. 

"Whether his present application is rightly 
conceived, and if not whether the mistake 
will prevent him from obtaining relief under 
a. simpler view of the legislation of congress 
which may be applicable, are questions for 
preliminai-y consideration and provisional de- 
cision by the commissioner. One of the ques- 
tions may possibly be whether the provision 
of the law of tlie state that a prisoner, such 
as this defendant, who was in custody under 
process upon a judgment in any action for 
deceit, shall not be dischai-ged until after an 
actual confinement of sixtj' days, qualifies 
the right of liberation which would other- 
wise be available to him under the acts of 
congress of 1800 and 1824. If the right is 
thus qualified, it must be through the effect 
of the acts of 1839, 1841 and 1867. These 
laws were enacted in the spirit of decision of 
Beers v. Houghton, with a general pui-pose 
to enlarge exemption and facilitate discharge 
from imprisonment. It is true, that in ex- 
tending the relief to the full extent of that 
affordable under the laws of the respective 
states, these acts of congress i-equire observ- 
ance of the respective state laws," aaid ex- 
pressly provide that all existing modifica- 
tions, conditions and restrictions upon im- 
prisonment for debt under the laws of any 
state, shall be applicable to process of the 
courts of the United States therein, &c. But 



the question to be considered will be, wheth- 
er these requirements and conditions are not 
limited to the cases in which this adoption of 
state laws by congress gave exemption or re- 
lief rot otherwise obtainable under any posi- 
tive law of the Cnited States; and, therefore, 
whether the positive enactments of 1800 and 
1824 in favor of personal liberty, are implied- 
ly repealed or qualified by the subsequent 
statutes. I do not mean to intimate any pres- 
sent opinion as to their operation in these re- 
spects. 

The act of 1867 was passed on the same 
day as the present bankrupt law. The in- 
solvent laws of the several states variously 
differ from one another, and provisions of 
some of them could not ,eo-exist with the 
bankrupt law. But I do not perceive that 
the act in question is intei-pretable, in any- 
wise, with reference to the bankrupt law. 
Nor do I perceive any important bearing, 
positive or negative, of any of the provisions 
of the oth, 6th or 14th sections of the act of 
.Tune 1, 1872 [17 Stat. 196], "to further the 
administi-ation of justice," though the gen- 
eral purpose of its oth section is to promote 
conformity in the practice and modes of pro- 
ceeding in the state and the federal courts. 
But here again what I suggest will not pre- 
clude further argument. I make the sugges- 
tions because their subjects were more or 

: less fully argued on the application of tlie 
execution creditor for a writ of prohibition 
to the commissioner, and because they serve 

■ to explain my reasons for not granting that 

' writ. 
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RUSSELL V. TOPPING et al. 

[5 aicLean, 194.3 i 

Circuit Court, D. Illmois. Dee. Term, 1850. 

CoitPO!t.\TioNS — Right to Hol,t> Real Estate — 
Estoppel — Moktg.vges — Fokeclosuee. 

1. A person mortgaged certain tracts of land 
to the plaintiff, and afterwards mortgaged some 
of the tracts to the State Bank of Illinois. The 
plaintiff having foreclosed his mortgage, the 
court decreed a sale of the mortgaged premises. 
At the sale the plaintiff and the bank were com- 
petitors in bidding, but the bank became the 
purchaser of a lot not included in its own mort- 
gage, in order to protect itself and prevent the 
property from being sacrificed. By its charter 
the bank was prohibited from purchasing real 
estate, except what was required for its busi- 
ness, or such as was mortgaged or conveyed for 
debts, or such as had been purchased by it on 
judgments, or obtained on debts: Meld, that the 
bank had not the legal capacity to acquire the 
title to the lot at the sale. 

[Distinguished in Blunt t. Walker, 11 Wis. 
351. Cited in brief in Ray Co. v. Bentley, 
49 Mo. 238.3 

2. The plaintiff received the purchase money, 
and the mortgagor being otherwise indebted to 
him, he brought suit against him, recovered 
judgment, issued execution, levied on and sold 
the same lot. The plaintiff purchased the lot 
at this sale, and received a deed from the prop- 

1 [Reported by Hon. John 2*IcLean, Circuit 
Justice.] 
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er officer. The plaintiff, notwithstanding Ins re- 
ceipt of the purchase money, has the right to 
contest the validity of the sale to the bank. 

3. The plaintifE and the bank being competi- 
tors at the sale, and the plaintifE having m no 
way induced the bank to bid in the property, the 
law of estoppel in pais does not apply to the 
case. 

4. Bv the common law every corporation had 
the right to purchase, hold, and convey real es- 
tate. This right has been restricted in England 
by the statutes of mortmain. In modern times, 
however, the legiolature generally prescribes m 
the charter some limits to the power of a corpo- 
ration to purchase and transfer real property. 

5. It is a principle universally acknowledged, 
that a corporation can only act in the manner in- 
dicated in its charter. Any thing absolutely 
prohibited by its charter, if attempted to be 
done, is a nullity. 

[Cited in Alabama & O. R. Co. v. Jones, Case 
No. 126.] 

6. A title by deed implies a contract, or at 
least, competent parties. A deed to a person 
having no existence, is generally inoperative, 
and passes no title from the grantor. If a man 
grant his estate to an imaginary corporation, no 
title passes, and it is precisely the same if it. is 
granted to a real corporation, rendered incapable 
by its charter, of taking the grant. As to that 
particular faculty, it is not a corporation. 

[Cited in Harriman v. Southam, 16 Ind. 190.] 

7. Whatever may be the rule in some of the 
states, where the doctrine of strict foreclosure 
prevails, in Illinois, the uniform practice both 
at law and in equity is, to order a sale of the 
mortgaged premises. 

8. The modern authorities regard a mortgage 
merely as a security for the debt, an5 until a 
sale takes place under an order of the court, the 
title to the mortgaged property is in the mort- 
gagor, subject to the incumbrance. 

At law. 

Billings & Parson, for plaintiff. 
Davis & Edwards, for defendants. 

DRUMMOND, District Judge. This is an 
action of ejectment brought for a tract of 
land in I^Iadison county. A question as to the 
admissibility of certain depositions taken on 
the part of the defendants, -which the plain- 
tifE seeks to exclude, has been argued before 
me, and this, by an understanding between 
the parties, has brought up directly for consid- 
eration all the merits of the cause, most of 
the facts upon -which the controversy is to 
turn, being matters of agreement. The opin- 
ion of the court is desired upon the law of the 
case. 

It appears that a man by the name of How- 
ard, being indebted to the plaintifE, in 1835 
gave him a mortgage on some real property to 
secure the debt, which included the tract in 
question. The plaintifE in 1841, foreclosed his 
mortgage by a proceeding on the equity side 
of this court. [Case No. 12,156.] The State 
Bank of Illinois was made a party defendant, 
and filed an answer to the bill, alleging that 
Ho-ward was largely indebted to the bank, for 
which indebtedness a mortgage had been giv- 
en by Howard, but subsequent to that of the 
plaintiff, and which included several parcels 
of land covered by the plaintiff's prior mort- 
gage, but not the lot in controversy. At this 



time Howard was insolvent, and the bank 
asked that the lands not included in their 
mortgage should first be sold to pay the plain- 
tiff's debt, and that the lands included in the 
mortgage of the bank (and which were also 
in the plaintiff's mortgage) should be sold only 
in the event of the other lands not being suf- 
ficient to pay the plaintiff's debt. The court 
decreed accordingly, and ordered, that \inless 
the plaintiff's debt were paid within twenty 
days, the land should be sold by a commis- 
sioner. It was sold in pursuance of the de- 
cree. At the sale the bank purchased the 
tract in controversy, and a deed was made ta 
the bank, by the commissioners. The defend- 
ants claim through the bank. The plaintiff re- 
ceived the purchase money paid by the bank. 
Howard being liable to the plaintiff for other 
indebtedness, suit was brought against him 
by the plaintiff, judgment recovered, execu- 
tion issued, and the tract in question levied on 
and sold. At that sale the plaintiff was the 
purchaser, and he now holds a deed for the 
premises. Both parties claiming through 
Howard, bis title is not questioned. It is ad- 
mitted that this tract of land was not re- 
quired for the accommodation of tbe bank in 
the transaction of its business, and that the 
same was not mortgaged to the bank, but that 
the only title held by the bank was by virtue 
of the sale made under the decree already 
mentioned. The possession of the defendants 
is also admitted. The title depends upon the 
validity of the sale made to the bank under 
the decree. Could the bank become the pur- 
chaser of the lot in question at that sale? The 
bank was a corporation created by an act of 
the legislature of Illinois, passed 12th Feb., 
1835, the 5th section of which was as follows: 
"The real estate which it shall be la-wful for 
said bank to purchase, hold, and convey, shall 
be: 1st. Such as shall be required for its im- 
mediate accommodation in the transaction of 
its business; or such as shall have been mort-' 
gaged to it in good faith by way of security 
for loans previously contracted, for money 
due; or, 2d. Such as shall have been conveyed 
to it in satisfaction of debts previously con- 
tracted in the course of its dealings; or, 3d. 
Such as shall have been pm-chased at sales 
upon judgments, decrees, or mortgages ob- 
tained or made for such debts; and said bank 
shall not purchase, hold, or convey real es- 
tate in any other case, or for any other pur- 
pose," «S:c. The plaintiff contends that the 
purchase by the bank was made in violation 
of tbe express provisions of the charter, and 
was consequently void. It is admitted by the 
defendants, that it was contrary to the letter 
of the law, but it is insisted it comes within 
the equity of the statute, and even if this be 
not the case, the plaintiff is estopped from 
coiitroverting the title of the bank. 

By the common law every coi-poration had 
the right to purchase, bold, and convey real 
property. This right bas been very much re- 
stricted in England by various statutes, pass- 
ed from time to time, usually called statutes 
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of mortmain. In modern times the legisla- 
tm-e generally prescribes some limits to the 
power of a corporation to purchase and 
claim real propei-ty, by the law of its crea- 
tion. The charter is the source to which we 
must go to ascertain whether the corpora- 
tion possesses a particular power. It is a 
principle universally acknowledged by all 
our courts that a corporation can only act in 
the manner indicated in its charter. Any- 
thing absolutely prohibited by its charter, 
if attempted to be done, is a nullity. The 
numerous authorities cited on the argument 
conclusively show this. New York Firemen 
Ins. Co. V. Ely, 5 Conn. 500, oGG, 574; Head 
V. Providence Ins. Co., 2 Cranch [6 U. S.] 
127; 8 Ohio, 288; 11 Ohio, 492; 9 Port 
[Ala.] 467; 2 Kent, Comm. 298. Still, these 
authorities do not decide .that we must give 
a naiTow or illiberal consti-uction to a char- 
ter; on the conti'ary, we must look to the 
object and intent of the law in this as in 
other cases, and so construe it as to carry 
out the object the legislature had in view in. 
the ^nactnient. And this very charter ex- 
pressly provides that it shall be constnied 
liberally for aU beneficial purposes thex'ein 
intended. But we must take it all together, 
and give effect, if possible, to all its parts. 
The land purchased by the bank In this 
case, was not for a debt contracted, direct- 
ly or indirectly; the only ground upon which 
it has been put, is that the bank had a right 
to redeem the lands covered .by its own 
mortgage, from the operation of the plain- 
tiff's prior mortgage; that it could not re- 
deem a part without paying the whole debt, 
;md that the right to redeem implied the 
right to appear at the sale to protect itself, 
and prevent the property from being sacri- 
fleed; that being of the greatest importance 
to the bank. The object of the testimony is 
to show that the bank had no other motive 
than to protect itself, and save as much as 
possible from the wreck of Howard's es- 
tate, and that if the whole of theT>roperty 
were made available to the bank, there 
would yet remain a large deficit. The plain- 
tiff had different parcels of land bound for 
his debt, some of which were included in the 
bank's mortgage. In such cases it is a rule 
well settled in equity, that the parl^' who 
has the double fund shall resort, in the first 
instance, for payment, to that parcel which 
is not subject to the lien of the other party. 
The decree was in accordance with this rule. 
But did this give the bank the right to buy 
\\p land not included in its mortgage, for the 
mere purpose of saving the land which was 
included? We must look at the consequen- 
ces of such a principle. In every instance 
where a man Avas indebted to the bank, it 
might be said, that in one sense, his ulti- 
mate ability to pay the debt would depend 
upon his property not being sacrificed. Sup- 
pose the case of an individual against whom 
judgment has been recovered, whicli is a 
lien upon his real estate, the bank holding 



a subsequent judgment binding the same 
lands. The charter gives it the power, in 
terms, to buy the lands at judicial sales 
made on its own judgment; but because it is 
a judgment a'editor, is it permitted to be- 
come a purchaser at the judicial sales had 
on other judgments, merely therebj- tu 
strengthen Its own fund? The object of the 
legislature in inserting such a provision in 
its charter, was to confine the bank to it.s 
proper and legitimate business of banlcing, 
and to prevent it from becoming a gi-eal 
land proprietor. But while this may be ad- 
mitted, it is plain that to sanction the prac- 
tice mentioned, would be to allow the bank 
to evade an express provision of law, by the 
questionable method of intention. In other 
words, the test would be its intentions, and 
not its acts. 

An authority has been referred to by the 
plaintiff's coimsel, which is relied upon as 
conclusively settling the question against the 
validity of the bank's purchase— a recent case 
decided by the supreme court of New York. 
Chautauqua Co. Bank v. Bisley, 4 Denio, 
480. An- examination of it will show how 
near it approaches the present ease. There 
were various judgments binding the real 
estate of one Sexton. The bank was a judg- 
ment ci-editor. The lot in question was sold 
ou an execution issued on a judgment of 
older date than that of the bank, and one 
White tecame the purchaser. There was a 
judgment between this older judgment, and 
those held by the bank. The bank assigned 
their judgments to a creditor who held a 
judgment subsequent to that of the banJi. 
This judgment creditor redeemed the land 
from the first sale to White, in his own name, 
as well as in the name of the bank. The cred- 
itor who held the judgment prior to that of 
the bank'.'!, assigned his judgment to still 
another judgment creditor, whose lien was 
of the same date as his who had redeemed. 
This last judgment creditor also redeemed 
the land from the fii'st sale to White. But 
neither of these persons redeemed from each 
other. The pei-son who redeemed first, as 
signed his interest to the bank, liaving acted 
as their agent. The person who last redeem- 
ed also assigned his claim to the bank, 
which tluis, under the law, was entitled to 
a deed. The sheriff executed a deed to the 
bank, which recited that the bank had re- 
deemed the land as judgment ereditoi-s of 
Sexton. Under these circumstances, the bank 
brought an action of ejectment to recover 
the possession of the land described in the 
sheriff's deed, and the question arose, wheth- 
er the bank could purchase the laud. The 
charter of the bank contained a restriction, 
similai-, in aU respects, to that in the char- 
ter of tbe State Bank of Illiriois, and the 
prohibition as to real estate, was in the pre- 
cise words of the charter of 1835: "The said 
corporation shall not purchase, hold, or con- 
vey real estate in any other case, or for any 
other purpose." The court decided that the 



[21 Fed. Cas. page 63] 



(Case jS^o. 12,163, RUSSELL 



redemption of tlie land was only valid by 
vii-tue of the bank being the representative 
and assignee of the judgment next preced- 
ing its own, that being the prior lien. And, 
therefore, the bank was in no sense a re- 
deeming creditor, whatever the sheriffs 
deed might say, or whatever was the under- 
standing of the parties. The case was, then, 
the same as though the bank was the as- 
signee of one who had pm'chased the land 
at sheriff's sale. The court held that the 
bank had not the legal capacity to acquh-e 
the title. For a much stronger reason the 
bank could not purchase directly at the sale 
itself. The same argument was used there 
that has been urged here, that the bank hav- 
ing other judgments against the land which 
might be lost unless saved by the benefit to 
be acquired by the purchase, the case was 
brought within the statute; but the court 
ruled otherwise, declaiing that circumstance 
would not bring it within the terms or spirit 
of the law. But an intimation was thrown 
out that the bank might have had the pow- 
er to redeem' within the equitable construe- 
tion of the law. 

In the case just referred to, the bank was 
a subsequent judgment creditor, having a 
lien upon property bound by a prior lien. It 
did not redeem, but chose to purchase at a 
sale made or redemption had under the prior 
lien. It is a stronger case than this, in fa- 
vor of the bank's right to purchase, because 
here the bank had no lien upon the lot in 
controversy. It had merely the equitable 
right of compelling the plaintiff to resort in 
the first place to the property not held by the 
bank. It is said, however, conceding that the 
bank could not purchase, hold, or convey the 
property; that is, that the sale was illegal, it 
will not follow, the title of the bank and of 
its grantees is invalid, so long as no action 
is taken on the part of the state; that it may 
be likened to the case of an alien. Formerly, 
an alien could not hold or inherit real prop- 
erty, but it has been decided that an alien 
could hold it till a proceeding was instituted 
on the part of the sovereign power to de- 
prive him of it. This old rule of the common 
law is now, in many of the states, changed 
by legislative authority, and aliens can hold 
real property as well as citizens. Several au- 
thorities have been adduced to show that the 
same principle was applicable to corpoi-ations, 
as to aliens, and that under such ciremnstan- 
ces, they, or the third person to whom they 
may convey, hold a title defeasible by the sov- 
ereign power alone. Baird v. Bank of Wash- 
ington, 11 Serg. & R. 41S; Banks v. Poitiaux, 

3 Kand. (Va.) 136; Silver Lake Bank v. North, 

4 Johns. Ch. 370. But in the case of thealien, 
and in the authorities cited, it was so decided 
because the alien and the corporation could 
take or purchase real estate. In Baird v. 
Bank of Washington, the prohibition was to 
purchase and hold, and the supreme court of 
Pennsylvania decided that the bank might 
purchase, but could not hold, as against the 



state alone. It was a defeasible title. In the 
case in Virginia, the prohibition was to hold, 
and the court of appeals decided the banks 
might purchase. If, however, the prohibition 
is absolute as to the taking or purchasing, 
there is an entire incapacity to acquire the 
title. In this case the bank could neither pur- 
chase, nor hold, nor sell real estate, except 
under certain circumstances. These circum- 
stances do not appear to have existed in this 
case; consequently the State Bank did not 
acquire any title at the sale. Where, then, 
was the title? It still remained in Howard. 
It had not been divested. A title by deed 
implies a contract, or, a^ least, competent par- 
ties. A deed to a person having no existence 
is generally inopemtive, and passes no title 
from the grantor. Even in the case of an 
escrow, the title remains in the grantor till 
the condition is complied with, and the deed 
delivei-ed, when it will relate back for cer- 
tain purposes to the time when it was de- 
livered by the grantor as an escrow. If a 
man grant his estate to an imaginary cor- 
poiution which exists only in his own mind, 
no title passes, and it is precisely the same 
if it is granted to a corporation rendered in- 
capable by its charter of taking the grant. 
As to that particular faculty it is not a cor- 
poration. 

But is is contended that the decree of fore- 
closure divested the title of Howard. The 
language of the decree is in the form usually 
adopted. in such cases— that the party be for- 
ever barred from his equitj' of redemption. 
However it may be in some of the states, 
■yvhere the practice of strict foreclosure pre- 
vails, that is, where the mortgagee takes the 
premises without a sale, in Illinois, the uni- 
form practice, both at law and in equity, is 
to order a sale. It was tlie course pursued in 
this instance. It is said, if the money had 
not been paid within the twenty days, it 
might have been in th^ power of the mort- 
gagee to insist on a sale. But I doubt wheth- 
er he would even have had that right upon 
the tender of the debt, interest, costs, &c., 
before the sale. But there can be no doubt, 
if the money had been paid by the mort- 
gagor, and received by the mortgagee before 
the sale, it would have extinguished the debt 
and the mortgage, and no conveyance would 
have been necessary to vest the property in 
Howard. To show that this view of the case 
is correct, it is only necessary to inquire 
where the title was after the event of fore- 
closure. It was certainly not in abeyance, 
for that is never true except in certain speci- 
fied cases, as where the title remains in that 
condition till there is a grantee capable of 
taking, or where there is to be a grantee, in 
futuro. If the decree vested the title any- 
where, it must have been in the mortgagee, 
and that would not help the defendants. The 
modern authorities i-egard a mortgage mere- 
ly* as a security for the debt, and with us, 
until there is a sale of the premises under a 
judgment at law or decree in chancery, the 
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title is in the mortgagor; to say notliing of 
the right of the party to redeem even after 
sale. If the debt is paid, he can maintain 
ejectment; he is entitled to the rents and 
profits of the estate. He is, in a court of law, 
even, to all intents and purposes, the owner 
of the land, subject to the incumbrance. If 
the time for the payment of the money se- 
cured by the mortgage is elapsed, it can hard- 
ly be pretended, under the law as it now 
stands, the mortgagee can recover the posses- 
sion of the land mortgaged even for the mort- 
gagor. He must, in the first place, resort to 
a court of law or equity, to foreclose the 
right of redemption* and that is uniformly 
done by a sale. Besides, a court of equity 
usually requires a return or report to be made 
by the master or commissioner, of the pro- 
ceedings, and in some respects, the whole 
matter may be considered as in fieri, until 
the acts of the master are approved or con- 
firmed by the court. The decree in this case 
directed such a report to be made, and it was 
made accordingly. It is the sale, then, and 
subsequent proceedings, that divest the title. 
In this case there was not, in law, any sale 
of the property which is here the subject of 
controversy. The relaxation which has grad- 
ually taken place upon the subject of mort- 
gages, under the slow but sure progi-ess caus- 
ed by an advance in the arts of civilization 
and refinement, is a striking illustration of 
the amelioration given, by modern decisions, 
to the stern and inflexible rules of the ancient 
common law. The law of mortgages is now 
administered in our courts upon principles of 
equity and justice, which commend them- 
selves to all. There being, then, no sale un- 
der this decree, and the decree itself not hav- 
ing divested the title, it still remained in 
Howard. 

But it is insisted, that the plaintiff cannot 
avail himself of these principles, because, 
having received the money from the bank, 
sound policy requires that he should not set 
up the illegality of the sale, and the incapaci- 
ty of the grantor, to defeat the title of the 
bank. The court has nothing to do with the 
propriety or delicacy with which parties may 
act. It can only look to their rights and 
tbeir remedies. The question is. Is the plain- 
tiff estopped by the mere receipt of the mon- 
ey under the circumstances of this case, from 
contesting the sale to the bank? 

A veiy brief examination of this branch of 
the law will furnish us with an answer. It 
is not pretended that it is a case of technical 
estoppel by matter of record, or by deed; but 
it is said, it is an instance where the law of 
equitable estoppel, in pais, applies. The law 
of this last species of estoppel was fully in- 
vestigated in a recent case in New York, — 
Dezell V. Odell, 3 Hill, 215. The court dif- 
fered in opinion as to the application of the 
law to that case, which was, where a party 
had given an officer a receipt for goods seized 
on execution, promising to deliver them up 
on a certain day, and afterwards claimed 



them as his own; the majority of the court 
held he was estopped by his receipt. The 
court, however, agreed that the definition of 
an estoppel, in pais, given by Judge Nelson, 
in the case of Welland Canal Co. v. Hatha- 
way, 8 Wend. 483, was correct: "A paity will 
not be permitted to deny his own acts or ad- 
missions which were expressly designed to 
influence the conduct of another, and did so 
influence it, and when such denial operates 
to the injui-y of the latter." There can be 
no doubt, that while the courts in recent 
times have been inclined to restrict the law 
of technical estoppel, they have much en- 
larged the limits of the law of equitable es- 
toppel. But let us take the most liberal view 
of estoppel in pais possible, and apply it ta 
this case. "What act did the plaintiff do, or 
what admission did he make, which was de- 
signed to influence the conduct of the bank? 
How was it influenced by the plaintiff? 
Granting that the plaintiff's denial of the 
right of the defendants to the property, may 
operate to the injury of the bank, the other 
ingredients, and the essential ones, of an es- 
toppel in pais, are entirely wantmg. So far 
from the bank making the purchase influ- 
enced by anything on the part of the plain- 
tiff, it appears that they (the plaintiff tlu-ough 
his attorney, the plaintiff himself not being 
present at the sale) were competitors at the 
sale in bidding, and it was only because the 
bank bid more than the plaintiff's attorney, 
that it became the purchaser. Was the plain- 
tiff bound, through his attorney, to inform 
the bank that it could not legally become the 
purchaser? Certainly not. It does not ap- 
pear that the slightest act was done on the 
part of the plaintiff to induce the bank to 
buy. Admitting that a case could be so pre- 
sented that the doctrine of estoppel in pais, 
would apply, so as to enable the bank to hold 
land not authorized by its charter— as to 
which I express no opinion— it would have 
been necessary for the plaintiff to design ex- 
pressly to influence the bank in this pretend- 
ed purchase; and there cannot be the least 
pretext of anything of the kind on the part 
of the plaintiff. It can, in no sense, be con- 
sidered the same as if the plaintiff had him- 
self sold land to the bank. 

It only remains to consider whether the 
mere fact of receiving the money estops the 
plaintiff from denying the validity of the sale, 
and of .the title of the bank; and it would 
seem as though the mere statement of such 
a doctrine were enough to show its unsound- 
ness. A has a judgment against B. The of- 
ficer under the execution issued upon the 
judgment, levies on and sells the land of A, 
the plaintiff. He receives the money. It is 
said he is estopped from denying the title of 
the purchaser, and proving that it was his 
own land that was sold. This would be the 
result of the doctrine, even if it did not go 
further, and by implication, make every 
plaintiff in an execution, when he receives 
the pm-chase money, a guarantor of the pur- 
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chaser's title. This is a construction of the 
law of estoppel in pais which this court can- 
not sanction. It follows, then, that it is im- 
material whether the depositions were admit- 
ted or excluded, as, upon the racts which 
have been submitted to the court as agreed 
on between the parties, the law of the case 
would be the same in either event. 



Case mo. 13,164. 

RUSSELL et al. v. UNITED STATES. 

[15 Blatehf. 26.] i 

Circuit Court, S. D, New York. July 1, 1878. 

Cdstoms Duties— Shipbciluing Mateuiat,s— Bx- 
E.\fPTioiis— Ship Built por Foreign Use. 

Under section 10 of the act of June 6, 1872 
(37 Stat 238), now sections 2513 and 2514 of the 
Revised Statutes, which provides that certain 
materials necessary for the construction and 
equipment of "vessels built in the United States 
for the purpose of being employed in the foreign 
trade." may be imported in bond, and that, on 
proof of the use of such materials for such pur- 
pose, Bo dutaes shall be paid thereon, such ma- 
terials, when used in the construction of a mer- 
chant vessel built in the United States for the 
Japanese government, and employed by it for 
service between Japanese ports, and not docu> 
mented as an American vessel, are not free of 
duty. . 

„ [Error to the district court of the United 
States for the Southern disti'ict of New 
York.] 

[This was an action by, the United States 
against TVilliam J. Russell and others. 
There was a verdict for plaintifiC in the dis- 
trict court, and defendants brought error.] 

Horace W. Fowler, for plaintiffs in error. 
J. Dana Jones, Asst. Dist Atty. for the 
United States. 

WAITE, Circuit Justice. This was an ac- 
tion upon a warehouse bond, given by the 
plaintiffs in error to the United States, on 
the warehousing of a quantity of composi- 
tion metal and copper nails, imported by 
them in October, 1S72. The gocds were 
withdrawn in accordance with instructions 
issued by the secretary of the treasury, to 
carry into effect section 10 of the act of 
June 6, 1872 (17 Stat. 238), now found in sec- 
tions 2533 and 2514 of the Revised Statutes. 
That section is as follows: "That, from and 
after the passage of this act, all lumber, tim- 
ber, hemp, manila, and iron and steel rods, 
bars, spikes, nails and bolts, and copper and 
composition metal, which may be neeessai-y 
for the construction and equipment of vessels 
built in the United States for the purpose of 
being employed in the foreign trade, includ- 
ing the trade between the Atlantic and Pa- 
cific ports of the United States, and finished 
after the passage of this act, may be im- 
ported in bond, under such regulations as 
the secretary of the treasuiy may prescribe; 

1 [Reported by Hon. Samuel Blatehf ord. Cir- 
cuit Judge, and here reprinted by permission.] 
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and, upon proof that such materials have 
been used for the purpose aforesaid, no du- 
ties shall be paid thereon: provided, that 
vessels receiving the benefit of this section 
shall not be allowed to engage in the coast- 
wise trade of the United States more than 
two months in any one year, except upon 
payment to the United States of the duties 
on which a rebate is herein allowed; and, 
provided further, that all articles of foreign 
production needed for the repair of American 
vessels engaged exclusively in foreign trade, 
may be withdrawn from bonded warehouse 
free of duty, under such regulations as the 
secretary of the treasui-y may prescribe." 

In the regulations adopted by the secre- 
tary of the treasuiy, pursuant to the, author- 
ity of this act, it was provided, that no cred- 
it should be allowed upon the bond for the 
duties upon the goods withdrawn,, until aft- 
er the vessel had been registered or enrolled 
and licensed to engage in the. foreign trade. 
With the exception of a small quantity, the 
goods, when withdrawn, were used in the 
construction of the steamers Capron. and 
Kuroda, then being built in New York City, 
by Messrs. C. & R. Poillon, for the Japanese 
government These steamers were mer- 
chant vessels, and were, on their completion, 
delivered to the Japanese government, and 
have, ever since, been used by that govern- 
ment in carrying freight and passengei-s be- 
tween Japanese ports and Japanese and 
Chinese ports. They never took out any pa- ^ 
pers as American vessels. Upon this state 
of facts, the district court ordered a verdict 
in favor of the United States for the amount 
of the duties as liquidated by the collector, 
and gave judgment accordingly. This ac- 
tion of the court is now assigned for error. 

It was manifestly the intention of con- 
gress, by this statute, to encourage the for- 
eign carrying trade in American vessels. 
Such must have been the construction put 
upon the act by the secretary of the treasury 
when he adopted the regulations by which 
it was to be carried into effect, and such is 
the plain and obvious meaning of the lan- 
guage used: "Vessels built in the United 
States for the purpose of being employed in 
the foreign trade," cannot be made to refer 
to all foreign trade, without taking from one 
of the words its most appropriate effect If 
all foreign trade was mtended, why use the 
word "the" in that connection? "Employed 
in foi-eign trade" would have expressed that 
idea, without any ambiguity. Some effect, 
if possible, must be given to the additional 
woid vi-hich has been used, and none seems 
so natural as that which particularizes the 
trade to be encouraged, and confines it to 
that of the country where the vessels are 
built If the object of congress was to en- 
courage American shipbuilding, why confine 
the exemption to such vessels as are employ- 
ed in foreign trade; and if to protect the 
American fshipbuilder, so that he may com- 
pete with foreign builders in constructing 
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A-essels for sale abroaa, wliy was it not so 
said in words? 

The second proviso, which was relied up- 
on, in the argument, as showing an intention 
to include in the body of the act other than 
American vessels, has, to my mind, the con- 
trary effect. Without the proviso, the bene- 
fits of the act would have been confined ex- 
clusively to materials used in the original 
construction of a vessel. The American 
owner, who had been encouraged to build 
his ship and engage in the foreign trade, 
would have been compelled, Avhen repairs 
were needed, to go abroad and have them 
made, or pay the additional cost caused by 
the duties upon imported ai-tieles, if obtained 
at home. Therefore, still to encourage him, 
these duties were i-emitted in his favor, if 
his vessel was engaged exclusively in for- 
eign trade. So far as the body of the act 
was concerned, he was permitted to engage 
in coastwise trade two months in. a year 
without forfeiting his privileges. 

Upon the whole, I cannot entertain a 
doubt, that the mischief which congress at- 
tempted to remedy was the loss of the for- 
eign carrying ti-ade by American ship own- 
ers, and that its legislation has been adapt- 
ed solely to that end. Such is the effect 
which has been given to the statute by 
Judge Shepley, in the First circuit (U. S. v. 
Patten [Case No. 16,007]), and such also was 
the opinion of the attorney general of the 
United States, as given in respect to this 
very case, June 2, 1876. The judgment is 
.iffirmed. 



KUSSBIiT. fUNITBU STATES v.). See Case 
No. 16,209. 
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RUSSELL V. WHEELER et al. 

[Hempst. 3.] i 

Superior Court, Territory of Arkansas. June, 
1821. 

Forcible Estbt as» Detainer— Appeals— Sum- 
moms— Constroctiox OF Statute— Veudicts. 

1. In forcible entry and detainer, the right of 
having the proceedings reviewed by a higher 
tribunal in the mode pointed out by law, is al- 
lowed to the defendant as well as the complain- 
ant. 

2. In forcible entry and detainer, if the sum- 
mons contains the substance of the complaint so 
as to apprise the defendant of the nature and 
(ixtent of the claim, it is sufficient without recit- 
ing the complaint fully. 

3. Where a limited jurisdiction is conferred 
by statute the construction ought to be strict 
as to the extent of jurisdiction; but hberal as 
to the mode of pioceediug. 

4. Although a verdict is informal, yet if the 
substance of the issue has been found, it is good, 
for a verdict is not to be taken strictly like 

1 [Reported by Samuel H, Hempstead, Esq,] 



pleading, and courts will mould a verdict iuto 
form according 'to the real justice of the case. 

[Error to Pulaski county circuit court.] 
Before JOHNSON and SCOTT, JJ. 

JOHNSON, J. WiUiam Russell sued out 
from two justices of the peace, a warrant of 
forcible entry and detainer against Amos 
Wheeler and others, and the juiT having 
found a verdict against them, they obtained 
a certiorari and brought the case before the 
circuit court. On the trial in the circuit court, 
the proceedings of the justices' court were 
set aside and annulled. Many objections have 
been urged to the writ of certiorari granted 
by the court below, which from the view 
we have taken, we do not deem it material 
to decide. For the sake of the practice, how- 
ever, we will consider the first. 

It is contended that a writ of certiorari in 
a case of forcible entry and detainer, is, by 
the statute, allowed to the plaintiff onlv. ir 
this construction be correct, it is believed 
that it would present a novelty in the history 
of judicial proceedings. What just reason can 
exist for permitting a plaintiff in a case of 
this kind to apply to a superior tribunal, to 
correct errors and annul proceedings by 
Avhich he is prejudiced, and denying the same 
right to a defendant, we are wholly at a 
loss to discover. That a claim may be set 
up by a plaintiff which is neither supported 
by justice nor law, as well as that a de- 
fendant may have, acted illegally, are abun- 
dantly manifest. We cannot suppose that be- 
cause a complaint is made, and a suit insti- 
tuted, that it therefore follows that the party 
has a just cause of action. Experience evin- 
ces that many claims are asserted which have 
no foundation in justice or In law. It would 
seem, therefore, as reasonable to extend to 
the defendant the same means for the cor- 
rection of errors w^hich may have been com- 
mitted against him, as to the plaintiff when 
similarly situated. But from an examina- 
tion of the statute, it is clear that it does 
not warrant the construction contended for. 
The right of having the proceedings reviewed 
by a higher tribunal is reciprocal, and is 
alike demandable by either party. Geyer, 
Dig. 204. 

We will now proceed to what we deem the 
main question, in the cause, namely: Wheth- 
er the court below acted correctly in setting 
aside and reversing the judgment of the 
justices. The first error in the proceedings 
before the justices' comt relied on by the 
counsel of the defendants in error is, "that 
the summons is not issued according to the 
form prescribed by the statute; it omits one 
half of the plamt; it omits the time the forci- 
ble enti-y and detainer was alleged to have 
been done; it omits the quantity of land, and 
the description of the boundaries as given 
in the plaint, and misreeites that part of the 
plaint which it purports to recite." It is true 
that the summons does not contain a literal 
copy of the complaint, nor do we apprehend 
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tliat it is necessary. All tliat is essential is, 
that the summons shall contain the sub- 
stance of the complaint, and so describe the 
land in contest that the defendant may be ap- 
prised of the extent of the claim set up against 
him, and thereby be enabled on the trial to 
make his defence. That the summons contains 
a proper and definite description of the land, 
so as fully to apprise the defendant of the sub- 
ject-matter in dispute, we think admits of no 
doubt. The complaint is upon a forcible en- 
try and detainer upon the fractional quartel 
of section two, in township one, north of 
the base line of range twelve, west of the 
fifth principal meridian, containing about for- 
ty acres of land, bounded on the north by the 
Arkansas river, on the east by the Quapaw 
Indian line, on the west by the north and 
south line, between sections two and three 
in township aforesaid, on the south by the 
southwardly boundary of the north-west frac- 
tional quarter of section two. The summons 
describes the premises to be, "That part of 
the north-west fractional quarter of section 
two, in township one north of the base line, 
lunge twelve west of the fifth principal me- 
ridian that lies south of the Arkansas river, 
at a place called 'Little Rock Bluff,' in the 
county of Pulaski." It is easy to perceive 
that the summons describes the same frac- 
tional quarter section of land that is de- 
scribed in the complaint, and although the 
description is not made in the same words, 
yet they ai'e substantially the same. It has 
been contended that the form of proceeding 
given by the act of assembly must be liter- 
ally pursued. By adverting to the adjudica- 
tions of other courts it will be seen, that a 
more liberal intexpretation has been given to 
statutes analogous to the present In the 
case of Barrett v. Ohitwood, 2 Bibb, 431, 
upon a statute in many respects similar to 
the one under which these proceedings were 
had, the court says: "Where a limited jm-is- 
diction of this sort is given by act of assem- 
bly to be exercised in pais, the correct iiile 
appeai-s to be, that as to the extent of juris- 
diction the act should be construed strictly, 
but with respect to the mode of proceeding, 
a liberality of construction ought to be in- 
dulged." Other cases might be cited to show 
that where a statute prescribes a form of 
proceeding, a substantial, and not a literal 
compliance is all that is required. We are 
therefore of opinion that the summons in this 
case contains the essential part of the com- 
plaint, and that it is sufficient under the act 
of assembly. 

The point mainly relied on by the defend- 
ants' counsel is, "that the verdict of the juiy 
was fatally defective, and insufficient for the 
justices to enter a judgment thereon." It is 
in the following words : "The juiy upon their 
oaths do find, that the lands or tenements in 
the county of Pulaski, bounded and described 
as in the complaint, upon the first day of 
January, 1S20, were in the lawful and right- 
ful possession of said William Russell, and 



that the said Amos Wheeler and othei-s did, 
upon the same day, unlawfully with force 
and strong hand expel and drive out the said 
William Russell; wherefore the jury find upon 
their oaths, that the said William Russell 
ought to have restitution thereof without de- 
lay." 

Several specific objections have been urged 
against the verdict, which we will proceed 
to examine: 1. It is insisted that the verdict 
does not pursue the form prescribed by the 
statute. This objection, as far as it regards 
form only, has been sufficiently remarked 
upon, and no further observations will be 
added. 2. "That it does not contain a de- 
scription of the land in contest." By a refer- 
ence to the verdict it will be seen, that al- 
though it does not itself describe the boimd- 
artes, yet it refers to a paper in the case, the 
complaint, for the boundaries, which. renders 
it as certain and as definite as if those 
boundaries were again recapitulated in the 
verdict itself. The maxim of law, "Id cer- 
tum est quod certum reddi potest," applies 
to casesi like the present; we ai-e therefore of 
opinion, that it is not defective on this ac- 
count, but that it sufficiently describes the 
land in controversy. 3. "That it only finds a 
forcible entry into the premises, and does 
not find a forcible detainer by the defend- 
ants." Upon an examination of the verdict 
we are clearly of opinion, that it finds a 
forcible detainer as well as entiy. What is 
the language of the verdict? It is, "That the 
juiy find that the defendants did with force 
and strong hand expel and drive out the 
plaintifl!; wherefore the juiy find upon their 
oaths, that the said William Russell ought to 
have restitution thereof without delay." What 
is the conclusion that a mind unshackled 
by technical rules would draw from the lat- 
ter clause of the verdict? Is not the infer-- 
ence irresistible, that the juiy find a detainer 
when they say that the plaiatiff ought to 
have restitution without delay? Why should 
he have restitution, unless he was kept out; 
of possession? Upon any other supposition 
the language is more than unraeanmg; it is 
absurd. If then the meaning of the jury is 
clear, and it is their intention to say, as it 
certainly is, that the defendants detain the 
premises, although it may not be expressed 
in technical language, or according to usual 
forms, yet the court are bound to work and 
mould the verdict into form according to the 
real justice of the ease. The rule upon this 
subject has been long settled, and is sup- 
ported by a uniform ti-ain of authorities. In' 
the case of Worley v. Isbel, 1 Bibb, 251, it 
is laid down, "that though the verdict may 
not conclude formally or punctually in the 
words of the issue, yet if the pomt in issue 
can be concluded out of the finding, the court 
shall work the verdict into form and make it 
serve. Verdicts are not to be taken sti-ictly 
like pleadings, but the court will collect the 
meanmg of the jury, if they give such a ver- 
dict as the court can understand." The same 
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principle -will be found decided in the case 
of Patterson v. U. S., 2 Wheat. [15 U. SJ 
221. The same doctrine is to he found, only 
in a stronger point of view, in Crozier v. 
Gano, 1 Bibb, 257. And to the same effect 
are cases in 2 Bibb, 427; 3 Hen. & M. 309; 
Hawks T. Orofton, 2 Bun-ows, 698. In 
the ease before the court, there can be no 
doubt as to the meaning of the jury. They 
have in substance found that the defendants 
detained the land in contest; we are there- 
fore satisfied that this objection to the verdict 
ought not to be sustained. Upon a considera- 
tion of the whole case we are of opinion, that 
the circuit court erred in setting aside and re- 
versing the proceedings of the justices, and 
the judgment, therefore, must be reversed 
and the cause remanded. 



Case No. 12,165. 

RUSSELL et al. v. WIGGIN et al, 

[2 Story, 213; i 5 Law Rep. 533.] 

Circuit Court, B. Massachusetts. May Term, 
1842. 

Bills op Exchaxge— Promise to Accept— Letter 
OF Credit— Lex Loci Coxtkactus— Damages. 

1. By the law of England, it seems, that a 
promise to accept a non-existing bill of ex- 
change, even though it be taken by the holder 
upon the faith of that promise, does not amount 
to an acceptance of the bill, when drawn m 
favor of the holder. But it has been held other- 
wise by the supreme court of the United States. 

[Cited in note in Payson v. Coolidge, Case No. 

10,860. Cited in brief in National Bank v. 

Millard. 10 Wall. (77 U. S.) 154. Cited in 

Morse v. Massachusetts Nat. Bank, Case 

No. 9.857.] 
[Cited in Pollock v. Helm, 54 Miss. 1.] 

2. A promise contained in a letter of credit, 
written by persons who are to become the 
drawees of bills drawn under it, promising to ac- 
cept such bills when drawn, which letter is 
desigped to be exhibited for the purpose of in- 
ducing persons to advance money on it and take 
the bills when drawn, is an available contract in 
favor of the persons, to whom the letter of cred- 
it is shown, who advance money and take the 
bills on the faith thereof. 

[Cited in Barut-y v. Neweomb, 9 Cush. 53; 
Evansville Bank v. Kaufman, 93 N. Y. 285; 
Exchange Bank v. Rice, 98 Mass. 292, 293; 
First Nat. Bank v. Clark, 61 Md. 407; La- 
fargue v. Harrison, 70 Cal. 389, 11 Pae. 
636; Lonsdale v. Lafayette Bank. 18 Ohio, 
141: Nelson v. Eirst Nat. Bank, 48 111. 40; 
Pollock v. Helm, 54 Miss. 1; Valle v. Cerre, 
36 JFo. 591: Franklin Bank of Baltimore v. 
Lvnch. 52 Md. 276; Whilden v. Merchants' 
& Planters' Nat. Bank, 64 Ala. 1.] 

3. A. of Boston, the agent of a banking house 
in London, gave a letter of credit to B. authoriz- 
ing O. who was about to proceed to the East 
Indies, to value on the said bankers to a certain 
amount, engaging that the bills should be duly 
honored when presented; B. at the same time 
made the usual arrangement to remit to the said 
bankers in London sufficient funds to meet the 
payment of all bills which might be drawn by 
virtue of the said credit; but failed to do so. 
The said letter of credit was taken to Manilla 
by C. to procure a cargo, and the plaintiffs, on 
the strength of the letter, furnished a cargo and 

1 [Reported by William W, Story, Esq.] 



re ceived from C, bills on the said bankers to the 
amount limited in the said letter of credit- 
Most of the bills so drawn, were paid at maturi- 
ty; others were protested for non-acceptance 
and for non-payment, and were returned to 
Manilla, and paid by the plaintiffs, who were 
also obliged to pay and did pay more than one 
re-exchange. It was held: that the said letter of 
credit was to be deemed to be made in Massa- 
chusetts, and as to its obligation, construction 
and character, was to be governed by th'e laws 
of Massachusetts, and not by the laws of Eng- 
land. 
[Cited in Exchange Bank v. Hubbard, 10 C. 

C. A. 295, 62 Fed. 114.] 
[Cited in brief in City of Aurora v. West, 22 
Ind. 512. Cited in Goodsell v. Benson, 13 
R. I. 234; Kupfer v. Bank of Galena, 34 
111. 350.] 

4. The plaintiffs were entitled to maintain an 
action against the said bankers, and to recover 
the amount of the damages sustained by the re- 
fusal of the defendants to accept the bills. 

[Cited in Cassel v. Dows, Case No. 2,502; 
Pendleton v. Knickerbocker Life Ins. Co., 
7 Fed. 172.J 

[Cited in Franklin Bank of Baltimore v. 
Lynch, 52 Md. 276.] 

5. The plaintiffs were entitled to recover the 
whole damages, costs, and expenses paid by 
them, including re-exchange, with interest of the 
place where the money was payable by tlie plain- 
tiffs. 

[Cited in Lodge v. Spooner, 8 Gray, 168.] 

Assumpsit [by George R. Russell and oth- 
ers against Timothy Wiggin and others]. 
The declaration contained a count, upon a 
promise to accept certain bills of exchange 
stated therein; and also the money counts. 
The cause came before the court upon the fol- 
lowing agreed state of facts: 

On the fourth day of November, 1835, the 
defendants granted to Ebenezer Breed a let- 
ter of credit, of which the following is a 
copy: "Boston, Nov. 4, 1835. I hereby author- 
ize Mr. William P. Endicott of barque Palin- 
ure to value on Messi-s. T. Wiggin & Co., 
London, at Six months' sight at any place in 
India, for account of Ebenezer Breed, Esq., 
of Charlestown, for any sums, not exceeding 
in all fifteen thousand poimds sterling. And I 
hereby engage, as the authorized agent of 
Messrs. T. Wiggin & Co., that the bills of Mr. 
Endicott shall be duly honored when present- 
ed, if drawn within twelve months from the 
date of this letter. In ease of any accident, 
by which Mr. Endicott may be prevented from 
using this credit, I hereby authorize Captain 
Robert Henderson, Jr., of said barque, to use 
the same for account of ill*. Breed, for £15,- 
000 sterling. (Signed) Robert Hooper, Jr., 
Agent, to T. Wiggin & (Jo." At the same 
time, Breed signed and gave to Hooper a con- 
tract of which the following is a copy: "Bos- 
ton, Nov. 4, 3835. Mr. Robert Hooper, Jr., 
on behalf of Jlessrs. T. Wiggin & Co., of Lou- 
don, having at this date opened a credit on 
said T. Wiggin & Co., for my account, to be 
used in India by William P. Endicott, Capt. 
Robert Henderson, Jr., of barque Palinure, 
to the extent of fifteen thousand pounds ster- 
ling. In consideration thereof, I hereby agree 
to remit to T. \^'iggiu & Co., in London, suf- 
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fieient funds to meet the payment of all bills, 
■\vhicli may he drawn by virtue of tliis credit, 
together with all charges on the same. I fur- 
ther agree with said T. "Wiggin & Co., to give 
security here to the satisfaction of their agent, 
to the amount of fifteen thousand pounds 
sterling, at any time when required by them 
or their agent. (Signed) Eben. Breed." Let- 
tei-s of credit, so issued, were always accom- 
panied by an engagement on the part of the 
person for whose account the credit was is- 
sued, to remit funds to the banker in London, 
in season to meet the bills, which should be 
drawn under the credit, unless the merchan- 
dise purchased was by tlae terms of the credit, 
to be shipped to the banker or his agent: such 
letters of credit being at that time never based 
on funds of the party receiving it, actually in 
the hands of the ^ banker. Afterwards, the 
said Endieott proceeded in the said vessel to 
India, and wishing to procure a cargo at 
Manilla, consigned his vessel to the plaintiffs, 
then doing business there, exhibited and de- 
livered to them the said letter of credit, and 
proposed to them to furnish a cargo, and re- 
ceive bills on the defendants, drawn under the 
said letter;— and the plaintiffs, relying on the 
commercial standing of the defendants, and 
on their promise contained in said letter, 
agreed to, and did furnish a cargo for the 
vessel, and received bills on the defendants to 
the amount of £15,000 drawn payable in six 
months after sight, on account thereof. The 
bills so drawn were payable to the order of 
the plaintiffs, and were indorsed and negotiat- 
ed by them as opportunities offered. 

Mr. Breed failed in June, 3S37, not having 
performed his contract aforesaid. Most of the 
bills so drawn, were accepted on i>resehtation, 
und paid at maturity. One drawn Oct. 29th, 
1836, for £373 3s, 6d., reached London by the 
way of Spain, was accepted on presentment, 
April 22d, 1837, was not paid at maturity, was 
duly protested for non-payment, and returned 
to Manilla by the same route, where it arrived 
in July, 1838, and was taken up and paid by 
the plaintiffs, February 11th, 1839: the princi- 
pal, with reexchange, damages, and interest, 
paid by them, amounting to the sum of $2,- 
528.20. One drawn Oct 29th, 1830, for £273 
10s., reached London by the way of Cadiz, 
was accepted April 25th, 1837, not paid at ma- 
turity, protested for non-payment, and return- 
ed to Manilla by same route, where it arrived 
July, 1838, and was taken up by the plaintiffs, 
Nov., 1839, who paid the principal, damages, 
&c., §1,602.93. Two dated Nov. 3d, 1836, one 
for £436 los. 6d., and one for £300, reached 
London by the way of Spain, were presented 
for acceptance, June 27th, 1837, protested for 
non-acceptance, and afterwards for non-pay- 
ment, were returned to Manilla by the same 
route, where they arrived in June, 1838, and 
were paid with re-exchange, &c., in July and 
November, 1839, amount $4,865.77. One dated* 
November 2d, 1837, for £407 lis., reached Lon- 
don by the way of Spain, and was presented 
for acceptance and protested for non-accept- 



ance, June 12th, 1837, and for non-payment, 
December 15th, was returned by the same 
route, and the plaintiffs paid it, February 20th, 
1839, $2,803.67. One dated November 3d, 1836, 
was presented in London, and protested for 
non-acceptance, July 4th, 1837, and for non- 
payment, January 6th, 1838, and was returned 
to Manilla September 1st, 1838, and paid by 
the plaintiffs in February, 1839, ?55S.34. The 
plaintiffs resisted payment of more than one 
re-exchange from London, and a suit was 
brought in a similar case at Manilla, the de- 
cision of which the holders of the bills and the 
plaintiffs agreed to abide; the decision was in 
favor of the holders of the bills, and the plain- 
tiffs paid accordingly. The plaintiffs were 
duly notified of the dishonor of the bills. The 
defendants admit their liability on the two ac- , 
cepted bills for the face thereof, and the costs 
of protest and interest at the i*ate of 5 per 
cent, per annum; the plaintiffs claim also 
damages, and re-exchange they were obliged 
to pay. The defendants deny all liability on 
the non-accepted bills; the plaintiffs claim the 
whole amount paid b^' them on aceoimt there- 
of, with interest, at the rate of per cent. 

The bills, protests, a copy of the record of the 
Spanish case referred to, and the laws of 
Spain, may be referred to by either party. 
The trustee admits assets. The parties agree, 
that the opinions of Sir William Follett, Sir 
Frederick Pollock, and Mr. M. D. Hill, upon 
certain questions of law submitted by the de- 
fendants' counsel, may be used upon the hear- 
ing of this case, in the same manner as if 
taken under a commission duly issued; but 
the plaintiffs do not by this consent waive any 
other objections to such testimony- The legal 
rate of interest at Manilla is six per cent. 
The plaintiffs had no actual knowledge of the 
above contract signed by Breed, nor his busi- 
ness relations with the defendants, except 
from the letter of credit, and no notice there- 
of, unless it is implied by law from the course 
of business.- If the court shall be of opinion, 
that the plaintiffs are entitled to recover the 
whole or any part of their claim in this action, 
judgment shall be renda*ed accordingly; oth- 
erwise they shall be non-suited, costs to follow 
the result. 

The facts in tlie case were submitted to emi- 
nent lawyers in England, upon the following 
questions stated: (1) By the law of England, 
do the letter of credit and the acts of the par- 
ties above stated create any contract between 
Russell, Sturgis & Co. and T. Wiggin & Co., 
to accept the bills drawn nnder the letter of 
credit? (2) By the law of England, could 
Russell, Sturgis & Co., upon the facts above 
stated, maintain any action against T. Wiggin 
& Co., founded on the said letter of a-edit, 
and if not, why not? (3) By the law of Eng- 
land, is a promise in writing, to accept a non- 
existing foreign bill drawn so as to be payable 
in six months after sight, equivalent to an 
acceptance, where the payee takes such bill 
on the faith of the written promise of the 
drawee to accept it? (4) By the law of Eng- 
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land, Avliat damages, if any, -would T. Wijjgiu 
& Co. be liable for to Rupsell, Sturgis & Co., 
upon the biUs above mentioned, wluch were 
accepted by them, and protested for non-pay- 
ment? (5) By the law of England, what dam- 
ages, if any, would T. Wiggin & Co. be liable 
for to Russell, Sturgis & Co., upon the bills 
above mentioned, which were protested for 
non-acceptance ? 

Opinion of Sir William FoUett and Sir John 
Bayley. 

We are of opinion, that the letter of credit 
and the acts of the parties above stated, do 
not, by the law of England, create any con- 
tract between Russell, Sturgis & Co. and T. 
Wiggin & Co., to accept the bills drawn un- 
der that letter of credit. We are of opinion, 
that Russell, Sturgis & Co. could not, by the 
laAv of England, upon the facts above stated, 
maintain any action against T. Wiggin & 
Co., founded on the said letter of credit, be- 
cause there is no privity of contract, or con- 
sideration moving between them. We are of 
opinion, that a promise in ■writing to accept a 
non-existing foreign bill, is not, under the 
circumstances stated, by the law of England, 
equivalent to an acceptance. The damages to 
which T. Wiggin & Co. would be liable to 
Russell, Sturgis & Co., by the law of Eng- 
land, for non-payment of bills accepted by 
them, would be the amount of principal, in- 
terest and e.xpense of protest on each bill. 
But T. Wiggin & Co. would not be liable by 
the law of England to Russell, Sturgis & Co. 
for any damages upon bills which they did 
not accept. W. PoUett John Bayley. Tem- 
ple, 9th April, 1842. 

Opinion of Sir Frederic Pollock. 

(1) I am of opinion, that according to the 
law of England, no contract was created be- 
tween Russell, Sturgis & Co. and T. Wiggin 
& Co., to accept the bills drawn under the 
letter of credit in consequence of the letter of 
credit and the acts of the parties. (2) Nor 
could Russell, Sturgis & Co., upon the facts 
above stated, maintain any action founded on 
the letter of credit against T. Wiggin & Co. 
The reason is, that Russell, Stm'gls & Co., are 
not parties to the conti-act. (3) According to 
the law of England, a promise in writing to 
accept a non-existing bill is not equivalent to 
an acceptance of it. It is merely a contract 
made bj"^ the party promising to the party to 
whom the promise is made. (4) The damages 
to be recovered from the drawer and indors- 
ers, in the ease of an accepted foreign bill, 
being dishonored, protested and returned, de- 
pend upon the usages of the place where the 
bill is dishonored, which I believe vary very 
much, but as against the acceptor, nothing is 
recoverable but the amount of the bill and in- 
terest, (o) As to the unaccepted bills, T. Wig- 
gin & Co. would not be liable at all to Russell, 
Sturgis & Co. Fred. Pollock. Temple, 5th 
April, 1842. 



Opinion of M. D. Hill. 

(1, 2, & 3) I am of opinion, by the law of 
England, the letter of credit and the agi-ee- 
ment would not constitute an acceptance of 
non-existent foreign bills of exchange. But 
this point, I apprehend, must be determined 
according to the lex loci contractus, and I 
have reason to doubt, whether the law of the 
United States agi-ees with ours on this ques- 
tion. If the case of Coolidge v. Payson, 2 
Wheat. [15 U. S. G6], in the supreme court of 
the United States, be law in this country, the 
letter of credit operated as an acceptance, ac- 
cording to American law; but that case was 
decided entu-ely on the English cases, which 
are not considered here as authority to the 
intent required. If, however, the letter of 
credit and agreement do not amount to ac- 
ceptance, I see nothing In these documents 
and the acts of the parties to raise a conti-act 
to accept, between Russell, Sturgis & Co. and 
T. Wiggin & Co., Russell & Co. not being any 
party to the contract between T. Wiggin & 
Co. and Breed. (4 and 5) Such losses as Rus- 
sell & Co. were, without any faxilt of their 
own, compelled to sustain, will furnish the 
measure of damages in both cases. With re- 
spect to the bills protested for non-accept- 
ance, and then returned to Sfanilla, and aft- 
erwai-ds sent again to England for payment, 
if Russell, Sturgis & Co. can recover at all, I 
think they must recover according to the prin- 
ciple on which tlie court at Manilla acted; for 
even if that decision was wrong, still it was a 
decision binding on Russell, Sturgis & Co., 
and has wrought a damage to them, immc' 
diately flowing from the misconduct of T. 
Wiggin & Co. M. D. Hill. Chancery Lane. 
Nov. 31, 1842. 

O. G. Loring and F. C. Loring, for plain- 
tifCs. 

Ohai-les P. Curtis, for defendants. 

The argument for the plaintiffs was as fol- 
lows: 

The general facts of the case make a primn 
fticie case for the plaintiffs. The grounds oi* 
the defence are understood to be, 1st, that 
Breed did not keep his contract with the de- 
fendants, and, therefore, they are not bound 
to honor the bills; 2d, that there is no privity 
betweelt the parties to this suit. 

As to the first question, if Breed did not 
perform his contract, the defendants had the 
power to enforce performance, or obtain se- 
curity. Having neglected to exercise this 
power, the Iops should fall upon them, and not 
upon an innocent party. If the plaintiffs had 
knowledge of this contract, it would not alter 
the case: 1st, because its performance was 
not made a condition precedent to the honor- 
ing of the bUls; 2d, because they could not 
know whether it was performed or not; 3d. 
because, in fact, there had been no breach 
" committed when they received the bills; and 
4th, because it was a contract between Breed 
and the defendants exclusively. But the case 
finds, that they did not know of its existence. 
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Witli regard to the second question, ive say, 
that a privity of contract did exist between 
the parties. To this contract, Breed and the 
defendants cei-tainly were parties; and the 
question now is, whether or not the plaintiffs 
are also parties. The letter of credit pur- 
ports to be an engagement, that the bills 
drawn under it should be honored. It was 
tlie intention of both parties, that it should 
be carried to India, and shown to persons 
there, who would thereby be induced to 
receive the bills to be di'awn under it, in 
payment for goods furnished. This is the 
definition of a letter of credit Beaw. Lex 
Mer. pL 470; 3 Chit Com. & Man. 336. If 
this be not admitted, it must be inferred 
from the terms of the letter; it not being 
addressed to Breed, but being an open letter; 
and from the usage of merchants; and be- 
cause it would have been wholly useless to 
Breed, if it were not to be shown to others. 
If the letter had been addressed to the plain- 
tiffs, by name, it wiH not be denied, that 
it would constitute an express promise to 
them to honor the bills, for the breach of 
which, the defendants would be liable to 
them , in damages. Nor does the fact, that 
they are not named in it, but tliat it is an 
open .letter, make any difference. It is not 
essential to a contract, that all the pai-ties 
should be named in it; or that they should 
be Imown, or even be in existence, when it 
is made Tnus, where a reward is offered 
for the discovery of thieves, there is no con- 
tract with any one in particular; but any 
pel son giving the desired information, may 
claim the reward, and may maintain an ac- 
tion for it Chit Cont p. 10, note 9; City 
Bank v. Bangs, 2 Edw. Ch. 95; Williams v. 
Carwardine 5 Car. & P. 566; Ijaneaster v. 
Walsh, 4 Mees. & W. 16. So, in cases of 
trusts created for* the benefit of creditors, it 
is not usual to mention them by name, but 
any one of that character may become a par- 
ty to the contract So, in cases of marriage 
settlements, where trusts are created for the 
benefit of children to be bom. This contract 
has grown out of the usages of trade, and 
the necessities of merchants, and its utility 
would be greatly impau-ed, if it were neces- 
sary to address it to a particular house. 
..Such a contract has been well defined by 
Chief Justice Marshall as an "assumpsit to 
the world, entitling any one, who acts upon 
the faith of it, to an action." 

In this coimtry, the question, whether this 
.action can be maintained, can hardly be con- 
sidered an open one. Duval v. Trask, 12 
Mass. 154; Cai'negie v. Morrison, 2 Mete. 
[Mass.] 381; Ontario Bank v. Worthington, 
12 Wend. 593; Goodi-ich v. Gordon, 15 Johns. 
6; McKim v. Smith, 1 HjUI's Law .7. 4SG; 
Lawrason v. Maspn, 3 Granch. [7 U. S.] 493; 
Schimmelpennich v. Bayard, 1 Pet [26 U. S.] 
204; Townley v. Sumrall, 2 Pet [27 U. s.] 
170; Bryce v. Edwards, 4 Pet [29 TJ. S.] 
ail; Edmonston v. Drake. 5 Pet [30 V. S.] 
624; Adams v. Jones, 12 Pet. [37 U. S.] 207; 



Wallace v. Agry [Case No. 17,096]; Wildes 
■ V. Savage [Id. 17,653] ; Baring v. Lyman, 
[Id. 983]. But it will be argued, that the 
contract was to be performed in England, 
and is to be construed by the English law; 
and by that law, there is no privity of con- 
tract between the parties; and to prove this, 
the opinions of eminent English counsd are 
produced. This presents two questions: 1st, 
What is the law in England on tliis subject? 
2d, If it be different from the law here, is it 
to govern this contract? There is not a de- 
cision to be found in the English reports, nor 
even a dictum, to the effect, that an action 
will not lie agatost a pai-ty promising to hon- 
or a bill in favor of one, who takes it on the 
faith of that promise. Whenever the ques- 
tion has been suggested, a contrary opinion 
has been expressed. Beaw. Lex Mer. 444, 
pi. 112; Id. 470, pi. 245; Mihi v. Prest, Holt, 
N. P. 181; Byles, BiUs 108; Chit Bills, 313; 
3 Chit Com. & Man. 33G; Mont Prec. 450; 
Bouv. Law Diet; Fell, Guar. c. 3, pis. 17, 
18, 22; Coleman v. Upcot, 5 Vin. Abr. 527. 
pi. 17; Bayley, Bills (oth Ed. Boston, 1836J 
p. 167. This is better evidence of what the 
law is, than the opinions of counsel, however 
eminent They are not the best evidence 
the case admits of. 

But if it were shown, that this action, in 
its present form, could not be maintained in 
England, two questions remain: 1st, Wheth- 
er this contract is to be governed by the 
laws of England, or of this state, where it 
was made; and 2d, whether the plaintiffs 
would be without any remedy in England. 
The first question is most elaborately dis- 
cussed in the case, of Camegie'v. Morrison, 
2 Mete. [Mass.] 381, and the decision is, in 
point, in favor of the plaintiffs. As to the 
second question, there can be no doubt, but 
that the plaintiffs might obtain a remedy, 
in some other form, in England. They might 
maintain an action on the case for a deceit, 
alleging, that the defendants made this con- 
ti-act with Breed, with the intent, that it 
should be shown to the plaintiffs, and they 
be therebj" induced to trust him; and that 
they did so, and that defendants neglected to 
perform then* contract; and it wonild not be 
material, that the promise or representation 
.was not made to the plaintiffs directly. Pos- 
ter V. Charles, 7 Bing. 105; Corbett v. Brown, 
8 Bing. 33; Polhill v. Walter, 3 Bam. & Adol. 
114. Or a remedy might be obtained in equi- 
ty, on the same gi'ound of a constructive 
fraud (1 Story, Eq. Jur. p. 384); or for a spe- 
cific performance of the contract (2 Story, 
Eq. Jur. c. 18) ; or on the ground of an equi- 
table assignment of funds in the defendants' 
hands, of which the letter of credit is an ad- 
mission (Id. pp. 1041-1047). If then, in Eng- 
land, at law or in equity, the plaintiffs might 
recover damages or obtain relief for' the 
breach of this contract, the laws of England 
recognize its obligation. Whether that rem- 
edy should be enforced at law, or in equity, 
by an action of assumpsit, or on the case, is 
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to be determined by the lex fori, and by tlie 
lex fori, it is admitted, this action may be 
maintained. 

The plaintiffs claim as damages the amount 
of all the bills dishonored by non-payment, 
whether accepted or not, with the re-ex- 
change paid by them, and interest. The con- 
tract of the defendants was U honor the bills; 
which eontmct was noc performed by accept- 
ing, and afterwards refusing payment. The 
plaintiffs, are entitled to recover all the dam- 
age they suffered by the breach of the con- 
tract; which includes the re-exchange paid 
on the accepted bills; and they are not to be 
considered merely as holders of those bills. 
Riggs T. Lindsay, 7 Craneh [11 U. S.] .300. 

0. P. Curtis, for defendants, stated, that he 
should rely on several well-settled principles 
of the law of contracts, which he thought 
would entitle the defendants to a judgment in 
their favor. The contract, relied on by the 
plaintiffs in this case, was that of November 
4, 1835; by which the defendants authorized 
the agent of Mr. Breed to value (or draw) on 
them, in London, for not exceeding £15,000, 
and engaging that bills, drawn in conformity 
to the terms of that instrument, should be 
duly honored; that is, accepted and paid. 
The acts to be done by the defendants, ac- 
cording to said contract, were to be per- 
formed in England; namely, to accept and 
pay bills of exchange. That is the place of 
the performance of this contract. Bj' the law 
of that place, and not by the law of ilassa- 
chusetts, where the contract was entered in- 
to, is the contract to be governed. Where a 
contract is, expressly or tacitly, to be per- 
formed in afty other place than where it was 
made, the general rule is, in conformity with 
the presumed intention of the parties, that 
the contract, as to its validity, nature, obli- 
gation, and inteipretation, is to be goveraed 
by the law of the place of performance. Sto- 
ly, Confl. Laws, p. 280; Andrews v. Pond, 13 
Pet [38 U. S.] 65; Prentiss v. Savage, 13 
Mass. 20. If a contract is to be executed in 
a foreign country, the place of the making of 
it is immaterial. Fanning v. Consequa, 17 
Johns. 518. No act whatever was to be per- 
formed under the contract in this case, in 
^Massachusetts. It was to be sent immediate- 
ly to the East Indies, and it was onlj- bills 
drawn in India, that the defendants engaged 
to honor; and these, no where but in Lon- 
don. This is a clear ease of a contract made 
here, biat to be executed in a foreign countr3\ 
It looks, then, to the foreign law for its valid- 
ity and interpretation. But what foreign law 
is to govern it; that of India, or of England? 
So fai- as relates to the defendants, the latter. 
All that they obligate themselves to do, is to 
be done in England. If it were a question, 
by what law the drawer or indorsers of the 
bills in question were to be governed, it 
would require a- different answer. They are 
presumed to contract with reference to the 
law where their contracts were to be per- 
formed; namely, in India. If the law of 



England is to govern, as to the inteipretation, 
nature, validity, and obligation of the defend- 
ants' contract, the next inquiry is, what is 
the law of that countiy in reference to such 
an instrument as constitutes the basis of this 
suit? The imwritten law of a foreign coun- 
try is a fact to be proved by the opinions of 
judges and learned lawyers. Stoiy, Confl. 
Laws, p. 638. For the purpose of showing, 
what the law of England is, we produce the 
opinions in writing of four of the most leai-n- 
ed counsel at the English bar; Sir William 
Follett, Su* John Bayley, Sir Frederic Pol- 
lock, and :JXr. Matthew Davenport Hill. They 
all concur in the opinion, that, by the law of 
England, the letter of credit, and the acts of 
the parties, do not create any contract be- 
tween Wiggin & Co. and Russell, Sturgis & 
Co., to accept bills drawn under that letter; 
and that R. S. & Co. could not maintain ui 
England any action against these defendants, 
founded on the said letter, for want of priv- 
ity, or consideration passing between them. 
This evidence is uncontradicted, notwith- 
standing there has been ample time for the 
plaintiffs to procure the testimony or opinions 
of other learned counsel in England, if there 
were any doubt as to the accuracy and sound- 
ness of those produced by defendants. We 
must take it, then, to be the law of the place 
of tlie performance of this contract— which is 
the law of the contract— that the plaintiffs 
have no legal demand against the defendants 
in that country; and, therefore, as this court 
is to be governed by the law of that coimtiy, 
as to the validity and obligation of the con- 
tract, it seems to follow% of course, that they 
have no legal demand against the defendants 
here. If the premises are well founded, the 
conclusion seems to be irresistible. Most, or 
many of the authorities, cited by the plain- 
tiffs' counsel, relate to the point, that a prom- 
ise in writing to accept a non-existing bill, if 
shown to a third person, who takes the bill 
on the faith of such promise, is, in effect, an 
acceptance of the bill, and may be availed of 
as such by any subsequent holder of the bill. 
The authorities show this to be the law of 
the United States; but it is not the law of 
England, by which law this case is to be gov- 
erned in this particular, as well as the for- 
mer. Johnson v. CoUings, 1 East, 98; Ex par- 
te Bolton, 3 ilont & A. 367. The opinions of 
Sir W. Follett and the others, are explicit on 
the point, that such a promise in writing is 
not equivalent to an acceptance, though the 
bill be taken on the faith of it. Qua eunque 
via data, therefore, the plaintiffs cannot pre- 
vail, if the law of England is the law of this 
contract. 2 That it is so, we have shown by 
the authorities before cited. 

STORY, Circuit Justice. This cause has 
been very ably argued. There is no count in 

2 The views of the learned gentlemen, whose 
opinions are given above, have been confirmed 
bv the court of exchequer' in tlie recent case of 
Bank of Ireland v. Archer, 11 Mees. & W. 383. 
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"tlie declaration upon any accepted bill of ex- 
cliange; and, therefore, tlie wliole class of 
xiuthorities, English and American, so far as 
respects their direct hearing upon. the ques- 
tion, whether a promise to accept a non-es- 
isting bill amounts to a positive acceptance 
thereof, when drawn, in favor of a holder, 
who takes the hill upon the faith of such 
promise, may he at once dismissed from our 
consideration, although they certainly must 
have a very forcible bearing upon one of the 
«[uestions actually raised in the present case. 
In the ease of Wildes v. Savage [Case No. 
17,653], I had occasion to consider those au- 
thorities somewhat at large; and the result 
was, that although the English authorities 
might not now be deemed fully to support the 
doctrine, that such a promise would under 
such circumstances amount to an acceptance; 
yet the American were direct and positive to 
the purpose. Indeed, although tbere seems 
little doubt, what is the present inclination of 
opinion in England, yet there is no pretence 
to say, that there is any positive adjudication 
in England, in opposition to the doctrine; and 
I may add, that in one of the latest cases, in 
which the subject came before the com-t, that 
eminent commercial lawyer. Lord Chief Jus- 
tice Gibbs, seemed to entertain an opinion 
directly in favor of the American doctrine; 
and he distinguished the case before him on 
that point upon the peculiar facts. Sliln t. 
Prest, 4 Camp. 393, 1 Holt, N. P. 181. And 
it would be no matter of surprise to me, that 
if the doctrine contended for at the present 
argument, should be established to be the 
law in England (as it is affirmed by Sir Fred- 
eric Pollock and Sir William Follett, and 
tlie other learned gentlemen, whose opinions 
have been produced at the argument), that a 
promise to accept a bill would create no con- 
tract, except between the drawer and the 
promisor, although shown, and designed to be 
shown to induce the holder to take it, upon 
the ground of a want of privity between the 
holder and the promisor; I say, it would be 
no matter of suiprise to me, that the courts 
of England should, whenever the question 
shall again arise, go back to the doctrine of 
Lord Mansfield in Pillans v. Van ilierop, 3 
Burrows, 1663, and Pierson v. Dunlop, 2 
Cowp. 571, as founded in: a wholesome, nay, 
necessary justice, to prevent gross frauds, 
and manifest and irretrievable mischiefs in 
the intercourse of the commercial world. 

There are two questions properly arising 
upon the state of facts presented to this 
court The first is:- Where is the contract 
of the defendants to be deemed to be made? 
Or, in other words, is it, as to its obliga- 
tion, consti'uction and character, to be gov- 
erned by the law of Massachusetts, where it 
was signed and executed by the agent of the 
defendants? Or, is it to be deemed a con- 
tract made in England, where the acceptance 
was to be made; in which case, it is to be 
governed, in the like particulars, by the law 
of England, assuming that law to differ from 



the law of Massachusetts? The second ques- 
tion is: Whether a promise, contained in a 
letter of credit, written by persons, who are 
to become the drawees of bills drawn under 
.it, promising to accept such bills when 
drawn, which letter, although addressed to 
the persons, who are to be the drawers of 
the bins, is designed to be shown to any and 
all person or persons whatsoever, to induce 
them to advance money on, and take the 
bills, when diuwn, will be an available con- 
tract in favor of the persons, to whom the 
letter of credit is shown, who advance mon- 
ey and take the bills on the faith thereof, or 
is void for want of privity between them and 
the persons writing the letter of credit? I 
cannot say, that I entertain any serious 
doubts as to either question. As to the first, 
the letter of credit was executed in Boston, 
by the agent of the defendants, with full au- 
thority for the purpose; and it is, to all in- 
tents and purposes, the same, in legal effect, 
as if it had been there personally signed by 
the defendants themselves. It then created 
an immediate contract between the parties, 
in Boston, and it is to be governed, as to its 
obligation, consti"uction, and character, by 
the law of Massachusetts, and not by the 
law of England; if, indeed, there be any dis- 
tinction between them on this subject, which 
I am very far from believing there is. The 
contract was clearlj' valid and binding by 
the law of Massachusetts. It is true, that 
the conti-act is, to accept bills drawn on the 
defendants in London, and of course, the ac- 
ceptance is there to be made. But that does 
not make it less obligatory upon the de- 
fendants to f uliil their promise to accept, al- 
though the acceptance, in order to be valid, 
must be made according to the requirements 
of the English law. Suppose a like letter of 
credit were executed in Boston, to accept 
biUs payable in Paris in France, where an 
acceptance, to be binding, must be in writ- 
ing, (although, by our law, it may be verbal,) 
there can be no doubt, that, unless there was 
a written acceptance in Paris, no remedy 
could be had upon any biU drawn in pur- 
suance of the letter of credit, as an accept- 
ed bill. But there is as little doubt, upon 
principles of international law and public 
justice, that, in such a case, the conti-act, be- 
ing made in Massachusetts, and being valid 
by the laws thereof, would be, and ought to 
be, held valid in all judicial tribunals 
throughout the world, and enforced equally 
in France, in England, and America, as a 
subsisting contract, the breach of which 
would entitle the injured party to complete 
redress for all the damage sustained by him. 
The case of Carnegie v. Morrison, 2 Mete. 
[Mass.] 3S1, is directly in point, upon this 
very question; and I entirely concur in that 
decision. 

The second question, is one, upon which, 
until I heard the present argument, I did not 
suppose that any real doubt could be raised^ 
as to the law, either in England or America. 
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I cannot but persuade myself, that the doc- 
trine of both countries, as far as this ques- 
tion is concerned, is coincident, notwith- 
standing the opinions of the learned coun- 
sel, which have been brought to the notice of 
the court upon the present occasion, (and 
for which, certainly, I feel an unaffected re- 
spect and deference), and which assert, that 
the English doctrine denies aU redress, 
under tlie circumstances, to the holder of 
the bills, and confines the whole remedial 
redress to an action between the drawers 
and the drawees of the bills, upon the 
gi"ound, that there is a want of privity be- 
tween the drawees and the person, who takes 
the bUls, as purchaser, or holder. The case 
of Marchington t. Veraon, cited in a note 
to 1 Bos. & P. 101, before Mr. Justice Buller, 
seems to me fully to support the contrary 
doctrine. 

Assuming, however, that there is a total 
want of privity between the parties in the 
present suit, the conclusion, to which these 
learned jurists have arrived, may be ad- 
mitted fah'ly to follow as a result of the 
doctrine of the common law, although I en- 
tertain great doubt, whether, under such cir- 
cumstances, a com't of eqiiity would not, and 
ought not, to administer complete relief, as 
a case of consti'uctive fraud upon third per- 
sons. But my difficulty is in the assump- 
tion, that, in the present case, there is no 
privity of contract between the plaintiffs 
and the defendants. It appears to me, that 
this is an inference not justly deducible from 
the facts; and I know of no authority in 
English jm-isprudence, which countenances, 
far less any, which establishes it, under cir- 
cumstances mte the present On the con- 
trary, I have understood, and always sup- 
posed, that, in the commercial world, let- 
ters of credit of this character were treated 
as in the nature of negotiable instruments; 
and that the party, giving such a letter, held 
himself out to all persons, who should ad- 
vance money on bills drawn imder the samei 
and upon the faith thereof, as contracting 
with them an obligation to accept and pay 
the bills. And I confess myself totally un- 
able to comprehend, how, upon any other un- 
dei"standing, these instruments could ever 
possess any general circulation and credit in 
the commercial world. No man is ever sup- 
posed to advance money upon such a letter 
of credit, upon the mere credit of the party, 
to whom the letter is given; and I venture 
to affirm, that no man ever took bills on the 
faith of such a letter, without a distinct be- 
lief, that the drawee was bound to him to 
accept the bills, when drawn, without any 
reference to any change of circumstances, 
which might occur in the intermediate time 
between the giving of the letter of credit and 
the drawing of the bills under the same, of 
which the holder, advancing the money, had 
no notice. Any other supposition would 
make the letter of credit no security at all, or, 
at best, a mere contingent security, and the 



money would, in effect, be advanced mainly 
upon tlie credit of the drawer of the bills, 
which appoax-s to me to be at war with the 
whole objects, for which letters of credit are 
given. Let me state one or two cases to il- 
lustrate the doctiine, which, it seems to me, 
is applicable to letters of this sort Suppose 
the present letter of credit had contained an 
express clause, by which the defendants 
should directly promise any and aU. persons,, 
who should advance money and take bills 
on the faith thereof, that they would accept 
and pay the bills, so drawn, in their favor; 
can there be any doubt that the promise 
would be available in favor of the persons 
making such advances, and create a dU-ect 
privity of contract between them and the 
pei-son who gave the letter of credit? If 
there could be no doubt in such a case, then 
it seems to me, that the circumstances of the 
present case, and, indeed, of all cases of let- 
ters of credit of a similar character, do nat- 
m-aUy and necessarily embody an implied 
promise to the same extent, and, therefore^ 
ought to be governed by the same rule; for 
there can, in the intendment of the law, be 
uo just distinction between cases of an ex- 
press promise and cases of an implied prom- 
ise, applicable to transactions of this sort. 
Again, suppose, when the plaintiffs were 
about to advance their money on their bills, 
with the letter of credit before them, a pai-t- 
ner, or autliorized agent of the firm of Wig- 
gin «fe Co. had stood by, and said, "Take 
these bills on the faith of this letter of cred- 
it, and our house will duly accept and pay 
them," and, upon the faith of that state- 
ment, the money was advanced, and the bill 
was taken, could there be a doubt that there 
would be a privity of contract created di- 
rectly between the plaintiffs and the de- 
fendants, and that tliey might compel the 
defendants to accept and pay the bills, or 
indemnify them for the breach thereof? And 
yet, stripped of its mere external form, that 
is the veiy case before the court. The let- 
ter of credit was drawn to be carried abroad, 
and to be shown to any person or persons, 
who would advance funds thereon to the 
drawers, and it imported, that if any per- 
sons, to whom it was shown, should ad- 
vance the money, and take the bills on the 
faith thereof, the defendants would accept 
and pay the bills. Their letter of credit 
spoke this language to aU the world, as ex- 
pressively, as if they had stood by, and re- 
peated it by their agent. 

Take the case of a common letter of guar- 
anty, where the guarantor says, in general 
terms, in a paper addressed to A. B., the 
party, for whose benefit it is given, "I here- 
by guaranty to any person advancing money, 
or selling goods, to A. B., not exceeding £100, 
the payment thereof, at the expiration of the 
credit, which shall be given therefor." Can 
there be a doubt, that any person, making 
the advances, or selling the goods, upon the 
faith of the letter, is entitled to ti-eat the pa- 
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l)er as contaiuing a direct and immediate 
promise to liimself to guaranty the payment, 
notwithstanding it is addressed to A. B.? In 
the commercial world, as far as I know, no 
doubt has as yet ever been entertained on 
this subject; and yet, transactions of this 
sort ai-e of eveiy day's occurrence, especially 
where the person, by whom the advance is 
to be made, is uncertain or unknown. The 
ease of Adams v. Jones, 12 Pet, [37 U. S.] 
207, 213, is in point to show, that such a 
guaranty, in such general terms, will bind the 
guarantor in favor of anj' person, who shall 
trust the party upon the faith and credit of 
the guaranty. There is no pretence, in such 
a case, to say, that there is not a sufficient 
considei-ation for the promise or obligation; 
for the consideration need not be imme<liately 
for the benefit of the guarantor; but it will be 
sufficient, if there be a valuable considera- 
tion, moving from the guarantee at the re- 
quest of the guarantor, in favor of a third 
pei'son, for whom the benefit is designed. It 
is like the common case, where one rnan, for 
a valuable consideration of forbearance, or 
othenvise, undertakes to pay the debt of an- 
other. The question is not of gain to the 
promisor, but of loss, or detriment, or delay, 
on the part of the promisee. Lord Mans- 
field's reasoning, in Pillans v. Van Mierop, 
3 Burrows, 1663, treats it as a clear case of 
a sufficient consideration; that it is a mer- 
cantile transaction; and that the very na- 
ture of it imports an undertaking by the 
promisor to the pereons taking the bills, to 
honor them. Lord Mansfield went further in 
that case, and held, that the agreement to 
accept amounted to an actual acceptance in 
favor of the party, upon the ground, that he 
advanced the money, and drew the bill, upon 
the faith of the prior negotiations and prom- 
ise. Sir. Justice Yates, in the same case, 
said, that "any damage to another, or sus- 
pension, or forbearance of a right, is a foun- 
dation for an undertaking, and will make it 
binding, although no actual benefit accrues 
to the party undertaking." He added: "Now, 
here, the promise and undertaking of the de- 
fendants did occasion a possibility of loss to 
the plaintiffs." In the ease at bar a benefit 
did, in fact, accrue to Wiggin & Co.; for, in 
no other way, could they have received the 
interest and advances intended to be obtain- 
ed by their grant of the letter of credit. In 
Pierson v. Dunlop, 2 Cowp. 571, 573, and in 
Mason v. Hunt, 1 Doug. 297, Lord Mansfield 
took notice of the true distinction between 
cases, where a promise enures solely between 
the parties, and where it enures in favor of 
a third person also. "It has been truly said, 
as a general rule, (was his language), that 
the mere answer of a merchant to the drawer 
of a bill, saying he wiU duly honor it, is no 
acceptance, unless accompanied with circum- 
stances, which may Induce a third person to 
take the bill by indorsement. But, if there 
were such circumstances, it may amount to 
an acceptance, although the answer be con- 



tained in a letter to the drawer." The cases 
of Johnson v. Ceilings, 1 East, 9S, and Clarke 
V. Cock, 4 East, 56, do not, in any manner, 
shake the propriety of this doctrine, as to its 
creating a privity of contract between the 
parties, whether it amounts to an acceptance, 
or not; and Sir. Justice Le Blanc, in both 
eases, expressly recognized Lord Mansfield's 
dccti'ine, as containing the true limitations 
and distinctions, which ought to govern in all 
cases of this sort In the ease of Johnson v. 
Gollings, as well as in the case of Miln v. 
Prest, 4 Camp. 393, the promise to accept had 
not been show*n to the party taking the bill, 
and, therefore, the bill was not taken on the 
faith thereof. Nor, indeed, had it been even 
authorized to be shown to the party; which 
constitutes the striking difference between 
such a promise and a letter of credit, the 
letter being, ex vi termini, designed to be 
shown, if necessary, to obtain the very cred- 
it or advances from a third person. Lord 
ilansfield, indeed, guarded himself on this 
very point, and said, not, that it always does 
create an acceptance, but that it may do so. 
Now, if it would, in any case, create an ac- 
ceptance, a fortiori it would create a privity 
of contract, founded upon the promise to ac- 
cept; for the latter must, in all cases, con- 
stitute the foundation of the former. In none 
of these cases was the point presented exact- 
ly under the view, in which it now comes be- 
fore this court. In neither of them was there 
a letter of credit designed to circulate, and 
thus to preserve credit to the bills, which 
should be drawn. And not one word, in the 
reasoning of any of these cases, hints at any 
suggestion, that a letter of credit, in its com- 
mercial sense, would not create such a privi- 
ty, if it was intended to be shown and used 
to induce any third person to advance money 
on the bills. If the question were entirely 
new, I confess that I should not entertain 
the least doubt, that, according to the known 
course of mercantile transactions upon letters 
of credit of this soit, the giver and the re- 
ceiver intended them to be a circulating medi- 
um of credit for the receiver, and that the 
promise to accept should be an obligatoiy 
contract with any and every person who 
should advance money on the bills on the 
faith thereof. The language of Lord Mans- 
field, in Mason v. Hunt, 1 Doug. 297, 299, is 
exceedingly strong for this purpose: "There 
is no doubt (said he) that an agi-eement to 
accept may amount to an acceptance; and it 
may be couched in such words as to put a 
third person in a better condition than the 
drawer. If one man, to give credit to an- 
other, makes an absolute promise to accept 
his bill, the drawer, or any other person, may 
show such promise upon the exchange, to get 
credit, and a third person, who should ad- 
vance his money upon it, would have nothing 
to do with the equitable circumstances, which 
might subsist between the drawer and the 
acceptor. But an agreement to accept is still 
but an agreement; and, if it is conditional, 
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and a third pei-son takes the Ijill, Unowiug of 
the conditions annexed to the agreement, he 
takes it subject to such conditions." Now, it 
is impossible to read this language, and not 
to feel, that, if the ease were one of a letter 
of credit, designed by tlie parties to be used 
upon the exchange, it would necessarily cre- 
ate a privity of contract between the party, 
advancing his money, and the drawee, bind- 
ing upon the latter. In short, the contract 
would be a contract, not with the di-awer 
alone, but with any party who should ad- 
vance the money on the faith of the letter. 
I have seen no case in England, which shakes, 
much less which overturns, this doctrine. 
And, if there were, I should pause a great 
while, before I could bring my mind to de- 
sert the clear judgment of that great judge, 
Lord Mansfield, never excelled as a judge in 
the administration of commercial jurispni- 
dence, upon a question of such plain equity 
and justice, in favor of any other and subse- 
quent adjudication by other minds. I con- 
sider a letter of credit, drawn, like the pres- 
ent, for purposes of a general nature, to be 
equivalent in import and intention to the fol- 
lowing language: "Take this letter of credit, 
show it to any person whatsoever, and I 
promise any person, who shall, on the faith 
thereof, advance you money on bills drawn 
within the scope thereof, that I will accept 
and pay those bills." I confess myself un- 
able to perceive, upon any grounds of the 
<'onjmon law, or of common sense and jus- 
tice, why such a circulating promise should 
not be obligatory. 

But, be the English doctrine as it may be, 
the present case must be governed, not by 
that law, but by the commercial law of Amer- 
ica, where tlio contract was entered into. 
And it is perfectly clear, at least, in the ju- 
risprudence, which is enforced in the su- 
preme court of the United States, that a let- 
ter written within a reasonable time, either 
before or after the date of a bill of exchange, 
describing it in tei*ms not to be mistaken, and 
promising to accept it, is, if shown to the 
person, who afterwards takes the bill on the 
credit of the letter, a virtual acceptance, bind- 
ing upon the person, who makes the prom- 
ise. This was expressly so held by the siT- 
preme court in Coolidge v. Payson, 2 Wheat. 
[15 U. S.1 66. 75. and has been fully recog- 
nised and established by that court in every 
subsecinent case, which has arisen on the sub- 
ject, and especially in Schimmelpennich v. 
Bayard. 1 Pet. [26 U. S.] 284, and Boyce v. 
Edwards, 4 Pet. [29 U. S.] 111. Now, it is 
plain, that if such a promise becomes, as it 
were, a circulating promise to accept the bill, 
when drawn, in favor of, and to any party, 
who shall take the bill upon the faith of such 
promise, and operates as an acceptance of 
the bill, it must be, because the promise to 
accept, in such a case, is a promise by in- 
tendment of law made to the party, who 
takes the bill, and then, at his election, it 
may be treated as an acceptance, or as a 



promise to accept. This, therefore, alone, 
would establish the point of a privity of con- 
tract between the party, giving the letter of 
credit, and the party, advancing the money, 
and taking the bill on the credit thereof; 
and it is manifestly founded on a sufficient 
consideration. Now, I know of no just or 
reasonable ground, upon which a distinction 
can be maintained between an implied ac- 
ceptance, in favor of the person, who makes 
advances, and takes the bill under such cir- 
cumstances, and a promise to accept the 
bill. In each case it enures as a direct 
contract with the party, founded upon the 
intent and the object of the letter of credit, 
or the written promise; and he has, and 
ought to have, his election, either to treat it 
as a positive acceptance, or as a promise to 
accept made directly to him, tlu'ough the 
open letter of cx'edit addressed to him, either 
specially or generally, for that purpose. 
Such is the doctrine, which, for many years, 
I have constantly supposed to be well es- 
tablished in the practice of the commercial 
world, and, therefore, never questioned in 
courts of justice; and, upon this very doc- 
trine, my judgment proceeded in the recent 
case of Bai'iug v. Lyman [Case No. 0S3]. It 
does not, however, rest upon my single opin- 
ion; but it has been fully recognized by the 
supreme court of the United States. In 
Townsley v. Sumrall, 2 Pet. [27 U. S.] 170, 
181, the court said: "If a person undertake, 
in consideration, that another will purchase a 
bill already drawn, or to be thereafter drawn; 
and, as an inducement to the purchase, to 
accept it, and the bill is drawn and purchased 
upon the credit of such promise, for a suffi- 
cient consideration; such promise to accept 
is binding upon the party. It is an original 
promise to the purchaser, not merely a prom- 
ise for the debt of another; and, having a 
sufficient consideration to support it, in rea- 
son and justice, as well as in law, it ought 
to bind him. It is of no consequence, that 
the direct consideration moves to a third per- 
son, as, in this case, to the drawer of the 
bill; for it moves from the purchaser, and is 
his inducement for taking the bill. He pays 
his money upon the faith of it, and is entitled 
to claim a fulfilment of it It is not a case 
falling within the objects or the mischiefs of 
the statute of frauds. If A says to B, "Pay 
so much money to C, and I will repay it to 
you,'' it is an original, independent promise; 
and, if the money is paid upon the faith of 
it, it has been always deemed an obligatory 
contract, even though it be by parol; be- 
cause there is an original consideration, mov- 
ing between the immediate parties to the 
contract. Damage to the promisee, consti- 
tutes as good a consideration as benefit to the 
promisor. In cases, not absolutely closed by 
authority, this court has already expressed 
a strong inclination not to extend the opera- 
tion of the statute of frauds, so as to embrace 
original and distinct promises, made by dif- 
ferent persons at the same time, upon tiie 
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same general consideration. Then, again, as 
to tlie consideration, it can make no differ- 
ence in law, whether the debt for which the 
bill is taken, is a pre-existing debt, or money 
then paid for the bill. In each ease, there is 
a substantial credit given by the party to the 
drawer, upon the bill, and the party parts 
with his present rights at the instance of the 
promisee; whose promise is substantially a 
new and independent one, and not a mere 
gxiaranty of the existing promise of the draw- 
er. Under such circumstances, there is no 
substantial distinction, whether the bill be 
then in existence, or be drawn afterwards. 
In each case the object of the promise is, to 
induce the party to take the bill upon the 
credit of the promise; and if he does so take 
it, it binds the promisor. The question, 
whether a parol promise to accept a non-ex- 
isting bill, amounts to an acceptance of the 
bill, when drawn, is a^ite a different ques- 
tion, and does not arise in this case. If the 
promise to accept were binding, the plaintiff 
would be entitled to recover, although it 
sliould not be deemed a virtual acceptance."- 
In Boyce v. Edwards, 4 Pet. [29 U. S.] Ill, 
121, 122, 123, the court held, that if, in the 
particular case, by reason of the bill to he 
drawn not being definitely described, in the 
manner limited by the case of Coolidge v. 
Payson, 2 Wheat. [15 TJ. S.] 75, the promise 
to accept would not operate as an acceptance 
of the bill in favor of the party i-eceiving it, 
still, it would operate as a promise to him 
to accept the bill, when drawn, and thus be 
equally available for him. The language of 
the court, upon that occasion,- was:— "The 
rule laid down in Coolidge v. Payson, re- 
quires the authority to be pointed to the 
specific bill or bills, .to which it is intended to 
be applied, in order, that the party, who 
takes the bill upon the credit of such author- 
ity, may not be mistaken in its application." 
And again: "The distinction between an ac- 
tion on a bill, as an accepted bill, and one 
founded on a breach of promise to accept,^ 
seems not to have been adverted to. But the 
evidence necessary to support the one or the 
other, is materially different. To maintain 
the former, as has been already shown, the 
promise must be applied to the particular 
bill alleged in the declaration to have been 
accepted. In the latter, the evidence may 
be of a more general character, and the au- 
thority to draw may be collected from cir- 
cumstances, and extended to all bills coming 
fairly within the scope of the promise. 
Courts have latterly leaned very much 
against extending the doctrine of implied ac- 
ceptances, so as to sustain an action upon 
the bill. For all practical purposes, in com- 
mercial transactions in bills of exchange, 
such collateral acceptances ai-e Kctremely in- 
convenient, and injurious to the credit of the 
bills; and this has led judges frequently to 
express their dissatisfaction, tbat the rule 
had been carried as far as it- has; and their 
regret, that any other act, than a written ac- 



ceptance on the bill, had ever been deemed 
an acceptance. As it respects the rights and 
the remedy of the immediate parties to the 
promise to accept, and all others, who may 
take bills upon the credit of such promise, 
they are equally secure, and equally attaina- 
ble by an action for the breach of the prom- 
ise to accept, as they could be by an action on 
the bill itself." The case of Adams v. Jones, 
12 Pet. [37 TJ. S.] 207, 213, is equally explicit 
to 'Show, that a written promise, made to one 
person, may enure as a promise in favor of 
another person, who gives credit on the foot- 
ing of that promise, where the terms of the 
latter ai-e such as prove, that it was intend- 
ed to be shown, and to produce that very 
credit. The ease of Carnegie v. Morrison, 2 
Mete. [Mass.] 381, 395, 396, is also an au- 
thority to the same purpose; and, indeed, it 
runs on all fours with the present case. 

It is unnecessary for me to add, that my 
own judgment is persuasively governed by 
these decisions, not merely as authorities, 
(although that would be a decisive ground), 
but upon principle, as tending to further and 
establish commercial confidence, and to give 
that sanctity, circulation, and faith, to let- 
ters of credit, which constitute the veiy 
foundations, upon which they were fii-st built, 
and by which alone they can be sustained 
in the business of modern commerce. My 
judgment, therefore, is, that the plaintiff is 
entitled to recover the amount of the dam- 
ages sustained by the refusal of the defend- 
ants to accept the bill in controvei-sy. 

"What should those damages be? Should 
they cover all the money actually paid upon 
the protested bills by the plaintiffs, including 
re-exchange, together with interest; or should 
the re-exchange be excluded? It is clear, 
that the acceptor is not, ordinarily, bound to 
any holder to pay re-exchange, upon his re- 
fusal to pay the bill; but only to pay the 
principal and interest. But, here, the draw- 
ees (the defendants) have promised to ac- 
cept and pay the bill upon a sufficient consid- 
eration; and I do not perceive any ground 
why the defendants should not be bound to 
indemnify the plaintiffs against all losses, in- 
cluding re-exchange, which have been the 
natural and necessary consequence of their 
refusjil to perfoim their contract made witli 
the plaintiffs. The defendants are not sued 
as acceptors: but as special contractors, who 
have broken their contract; by which breach 
the plaintiffs have been compelled to pay the 
very moneys, including re-exchange, which 
they now seek to recover back. It seems to 
me, that they are entitled to the full amount 
paid by them, and interest upon the same 
from the time when it was paid. That inter- . 
est should be the interest of the place, where 
the money was payable by the plaintiffs, and^ 
of course, where they were to be reimbursed. 
The ease of Riggs v. Lindsay, 7 branch [11 
U. S.] 500, seems to me a clear and satisfac- 
tory authority^ that the plaintiffs are entitled 
to a full reimbursement of all the sums paid 
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by them, Jucluding re-exchaiige. This also 
appears to have been the opinion of Mr. Jus- 
tice Bayley, in his work on Bills of Ex- 
change. Bayley, Bills (5th London Ed. 1830) 
p. 353, c. 9; Id. (Am. Ed.) p. 380. It was also 
directly affirmed by Lord Camden, in Francis 
V. Rucker, Amb. G72. Pothier holds, that the 
acceptor is, in all cases, bound to pay the re- 
exchange to the holder, in the same manner, 
as the drawer would be, (Poth. De Change, 
note 117,) which is carrying the rule beyond 
what our law seems to justify. Napier t. 
Schneider, 12 East, 420; Woolsley v. Craw- 
ford, 2 Camp. 445. See, also, Stoiy, Bills, §§ 
■i69-4G3. 

For these reasons I am of opinion, that the 
whole damages and costs, and expenses paid 
by the plaintiffs, including re-exchange, 
with interest, are to be included in the judg- 
ment for the plaintiffs. 
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RUSSELL & ERWIN MANUP'G CO. v. 
MALLORY et al. 

[10 Blatchf. 140; 5 Fish. Pat. Cas. 632; 2 O. 
G. 495: Merw. Pat. Inv. 439.] i 

Circuit Court, D. Connecticut. Sept. 17, 1872. 

Patents — Cosflictisg Ci^aims — Reversiblk 
Latch — ABA^-DoxMEST — Pubmc Use and Sale. 

1. A patent was granted to W., in 1867, (ap- 
plied for in 18t>5,) with a claim identical with 
that contained in a patent granted, in 1864, to 
M. In a suit in equity, brought by W., against 
M., for infringing such claim, the answer of 
il, insisted on the validity of such claim in the 
patent to M.: Held, that M. could not, on the 
hearing, take the ground that the claim of the 
patent to W. did not claim patentable subject 
matter, 

2. The claim of the letters patent granted to 
Rodolphus L. Webb, December 31st, 18(57. for 
"improvements in reversible locks antl latches," 
namely. "The combination of a lock and latch, 
when the lat<;h bolt and its opex'ative mechanism 
are arranged in a case or frame independent of 
the main case, and constructed so that the latch 
bolt may be reversed, substantially as described, 
without removing the said independent case 
from the main ease," is not open to the objection 
that it claims merely the combination of a lock 
and latcli, and so claims merely the aggregation 
of two things which have no relation to each 
other, in performing their separate functions, 
and which are not. patentable, as a combination. 

[Cited in RussoU & Erwin Manuf'g Co. v. P. 
& P. Corbin Manuf'g Co., Case No. 12,167.] 

3. The claim dees not claim, as an invention, 
the combination of a lock with a latch, but 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trieli Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 10 Blatchf. 140, 
and the statement is from 5 Fish. Pat. Cas. 
632. Merw. Pat. Inv. 439, contains only a par- 
tial report.] 



claims a reversible latch, constructed as do- 
scribed, to he used in connection with, and en- 
closed by, the lock case, 

4. Mere lapse of time, before an inventor ap- 
plies for a patent for his invention, does not, per 
se. constitute an abandonment of the invention 
to tht' public. 

[Citetl in Andrews v. Carman, Case No. 371.] 

5. The question of abandonment, whether in 
regard to the time prior to two years before tJie 
application for the patent, or to the time includ- 
ed in such two years, is a question of fact. 

[Cited in Andrews v. Hovcy, 124 U. S. 710, 8 
Sup. Ct. 681-3 

6. An inventor is not required to put his in- 
vention into Dublie use before he applies for 
his uatenL 

7. Mere public use and sale of an invention, 
before a patent for it is applied for. does not in- 
validate the patent, unless the public use and 
sale were with the consent and allowance of the 
inventor. 

[Cited in Andrews v. Hovey, 124 U. S. 710. 
8 Sup. Ct, 681.] 

[Final hearing on pleadings and pi-oofs. 
Suit brought upon lettei-s patent [No. 72,946], 
for "improvements in reversible locks and 
latches," granted to Rodolphus L. Webb, 
December 31, 1867, and assigned to com- 
plainants. The invention is illustrated in 
the accompanying diagram. 






[The left-hand figure represents a case con- 
taining an ordinary lock mechanism in the 
lower part, and, in the upper part, the re- 
vei-sible latch shown in the two detached 
views on the right. This latch is so form- 
ed by inclosing, the inner end of the latch 
bar, with the arms and hub in a tliin case, 
as shown, that the case may be placed with- 
in the main case of the lock, between the 
two plates thereof, so as readily to slide 
a short distance forward or backward. The 
knob spindle being removed, the whole case 
may be drawn forward by applying the 
thumb and finger to the projecting end of 
the latch until -the square portion is clear of 
the external mortice in the ease, when the 



£21 Fed. Cas. page 79] 



CCase No. 12,166j RUSSELL 



latch may be turned half round, pushed 
back, and held in place by inserting the 
spindle. The latch may be thus adapted to 
a right or left-hand door.] 2 

0. E, Mitchell and Benjamhi F. Thurston, 
for plaintiffs. 

Charles F. Blake and Charles R. IngersoU, 
for defendants. 

■WOODRUrF, Circuit Judge. The bill of 
complaint herein sets out a patent for "im- 
provements in reversible locks and latches," 
granted, December 31st, 1867, to Rodolphus 
L, "Webb, and by him assigned to the plain- 
tiffs. May 12th, 186S, and alleges tliat the 
defendants hive infringed, and are still in- 
fringing, that patent, by the manufacture 
jind sale of locks and latches constructed, 
in substance, according to the invention pat- 
ented. It prays an injunction and an ac- 
count of profits. 

The answer denies that Webb Tvas tlie 
first inventor, and alleges that the defend- 
ant Burton Blallory was the first inventor of 
the said improvement, and that he obtain- 
ed letters patent therefor June 7th, ISGi. 
It admits that the defendants have made 
Hnd sold reversible latches constructed in 
accordance with the said letters patent, and 
are intending to continue such manufacture, 
but denies that therein they infringe any 
rights of the complainants. By an amend- 
ment of the answer, the defendants further 
aver, that, if it shall appear that Webb was 
the first and original inventor of the reversi- 
ble latch described in the letters patent is- 
sued to him, the said invention was, before 
his application for letters patent, abandoned, 
and no steps were taken by him to bring his 
invention into public use until after the 
said Burton Mallory had, by his original in- 
vention, discovered the said improvement 
nnd taken out letters patent therefor, and 
the defendants had, by their diligence, at 
large expense and great effort, given to the 
public the benefit of said invention, by pla- 
cing the said improved latches on sale in 
the principal markets of the United States; 
that said Webb, for many months before his 
tipplieation for the letters patent issued to 
him, knowingly, and without objection, per- 
mitted said Mallory and the defendants to 
use the said invention, and to make and sell 
in the various markets of the United States 
large quantities of latches constructed ac- 
cording to said invention; that the com- 
plainants are, by reason thereof, estopped 
from asserting any right under the said let- 
ters patent, and from denying the right of 
the defendants to use the said invention; 
and that, by such abandonment, negligence 
and laches, the said Webb forfeited any 
right he otherwise might have had to the 
said letters patent, and the same are invalid 
and of no effect 

By this answer we are relieved of any ne- 



2 [From 5 Fish. Pat. Cas. 632.} 



cessity to examine the details of the inven- 
tion, or to compare the two inventions of 
Webb and Mallory, to ascertain whether, if 
the patent held by the complainants be a 
valid patent, the defendants are infringers. 
The answer admits that they are using the 
invention for which the letters were granted 
to Webb, and their defence is an attempted 
justification of that use. We may, there- 
fore, confine ourselves to the consideration 
of the justification tlms set up by the de- 
fendants. 

Some account of the improvement which 
constitutes the invention cJaimed maybenec- 
. essaiy to make certain points m-ged upon our 
attention intelligible. Locks and latches were 
formerly made so permanently constnicted 
and arranged that they could be used upon 
one edge of a door only. The catch or bolt 
of tlie latch bein^ bevelled on one side, a 
latch that could be applied to a right hand 
door could not be used on a left hand door. 
Separate locks and latches must, thei'efore, 
be made, and purchasers must, before buy- 
ing, assure themselves upon which edge or 
side of their doors the hinges would be 
placed. In practice this was found incon- 
venient, and mistakes were made in pur- 
chasing, or changes in the course of erecting 
houses, in the precise an-angement of doors, 
or in the swing thereof, gave great trouble. 
It was, therefore, very desirable to have 
locks and latches so constnicted that the 
latch or bevelled catch could be readily, by 
a slight change of adjustment, reversed, 
whereby, whatever lock and latch was pur- 
chased, it could, at the option of the pur- 
chaser, be applied to the left or to the right 
hand edge of the door. Later experience 
also suggested, that, while it was desirable 
that the latch should be capable of such ad- 
justment or revei-sal, either before or after 
the lock was inserted in or attached to the 
door, it ought not to be so left, when the 
whole was in complete order for use, that 
the latch could then be changed or reversed, 
because this would enable careless or mis- 
chievous persons to reverse it, or expose it 
to reversal by accident. 

In general terms, the invention in question 
consists in enclosing the inner end of the 
latch, and the arms and hub, by means of 
which the latch is to be drawn back, in a 
thin case, so as to preserve their constant due 
adjustment, and placing that case within the 
main case of the lock, between, the two plates 
thereof, so as readily to slide, between studs 
projecting from the surface of the main plate, 
a short distance forward and backward. In 
this condition of the parts, the thvunb and 
finger, being applied to the bevelled end of 
the latch, readily pulls it forward, and, its in- 
ner end being round and fitted to its yoke 
within the small case by a knob or a swivel 
joint, it is turned around,- and so may ^e 
adapted either to a right hand or left hand 
door. Being turned, it is pushed backward 
to its proper and permanent position. The in- 
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sertion of the spindle on tlie ends of Tvhich 
the door knobs are placed, then holds the 
inner case with the tumbler or hub and yoke, 
with the latch also, firmly in place, 

1. It is earnestly insisted, that the patent 
granted to Webb, on which alone the com- 
plainants rely, is void, upon facts that are not 
controverted or are clearly established, name- 
ly, that locks were common and latches were 
common, and locks combined with latches 
were common, long before the alleged inven- 
tion of Webb, and that his letters patent pur- 
port to be for a combination merely; that, 
conceding that Webb's improved latch was 
new, he patented simply the combination of, 
the latch with the lock, which was simply 
aggregating two things which had distinct 
and separate operation, each unaffected by 
the operation, or even the presence, of the 
other; that, in short, as there was no relation 
between them in the performance of their 
several functions, and no reciprocal action, 
they are not patentable as a combination; and 
that the complainants' patent is, therefore, 
void. 

It may not be immaterial to observe, that no 
such defence is intimated in the answer of 
the defendants. Not only so, the answer it- 
self, in connection with the production of the 
patent of Mallory, set up in the answer and 
there insisted upon as valid, impliedly asserts 
the validity of a parent for the very subject 
described and claimed to be secured thereby. 
It is allowing to the defendants very large 
liberty, to permit them to depart wholly from 
the ground taken in their answer as a de- 
fence, and that, too, when they set up, in 
their answer, a patent which is liable to the 
same criticism, and insist upon its validity, 
notwithstanding it be found that Webb was 
the first inventor. The claim in the patent 
to Mallory, set up in the answer, is in these 
words: "What I do claim as my invention, 
and new and useful, and desire to secure by 
letters patent, is the combination of a lock 
and latch, Avhen the latch-bolt and its opera- 
tive mechanism are arranged in a ease or 
frame independent of the main case, and con- 
structed so that the latch-bolt may be re- 
versed, substantially as describe<l, without 
removing the said independent case from the 
main case." The claim of the patentee Webb, 
as will be stated presently, is in very nearly 
the same, if not in the identical, words. The 
defendants have not, in their answer, thought 
proper to raise any question of the validity 
of such a claim. They assert their own title 
to the invention, and justify their use thereof 
upon groimds which import the validity of 
the claim in Mallory's patent. Now, on this 
hearing, the argument of the counsel reverses 
and conti-adicts the defence which the defend- 
ants bave set up, under their own oath. The 
defendants are, for all the purposes of this 
case, bound by their answer. A departure 
from the defence therein alleged is not per- 
mitted in courts of chancery, where the com- 
plainant is entitled to call upon the defendant 



to answer under oath. The answer thus put 
in must be deemed and held to disclose the 
true and only defence which the defendants 
have to the allegation? of tlie bill, and they 
ai'e thereby concluded. It is with the issues 
thereby raised that the court has to deal. 

This case itself fm-nishes an illustration of 
the propriety of the rule. Let it be supposed 
that the defendants wholly fail to establish, 
by proofs, any of tlie defences set up in the 
answer, but the court should be of opinion, 
upon the proofs, that the patent to Webb 
was void upon the grounds now, with gresit 
ingenuity and skill, urged by the defendants* 
counsel, and, for that reason, should decree a 
dismissal of the bill of complaint. The rea- 
sons for the decree, and the arguments urged 
by counsel, would not appear by the record. 
The record would indicate, that, upon the is- 
sues made by the answer, the defence tlierein 
was found and adjudged, when, in ti'uth, tlie- 
contiTiry was the fact. The decree would 
thus purport to establish that ilallory, and 
not Webb, had the prior right, when the 
court made no such decision. The record 
would seem to establish what the defendants 
claim, namely, that the patentee, Webb, was 
not the prior inventor, or had, by his laches, 
lost his right to his patent, in favor of th<' 
defendants, who would thus be left to stand 
before the world holders of Mallory's patent, 
affirming its validity to secure to them a mon- 
opoly, when, in truth, they had, outside of 
and contrary to what the record discloses, 
obtained a decision which was fatal to both 
patents. In short, the decision would be in 
conflict with the record. 

Nevertheless, in view of what was claimed 
by counsel for the defendants, of the force 
and effect of certain other decisions of this 
court, and their supposed influence upon tho 
validity of Webb's patent, we have deemed 
it proper to consider the point, and to show 
that (irrespective of the objection that such 
defence or claim is a departure from, and in- 
consistent with, the answer) it has no real 
foundation. 

2. The claim in the specification annexed to 
the patent of Webb, which is thus attacked, 
reads as follows: "What I claim, therefore,, 
and desire to secure by letters patent, is— 
The combination of a lock and latch, when 
the latch-bolt and its operative mechanism 
are arranged In a case or frame independent 
of the main ease, and constructed so that 
the latch-bolt may be reversed, substantially 
as described, without removing the said in- 
dependent case from the main case." 

We are not inclined to depart from what 
was said in Hailes v. Van Wormer [Case No. 
5,904], and Sarven v Hall [Id. 12,3G9], on 
tlie distinction between a patentable com- 
bination and a mei-e aggregation of old ele- 
ments having no relation to each other, or any 
reciprocal or co-operative action to produce 
the result attained. But, claims should be 
read in connection with the specification itself, 
and read in the light gained therefrom; and 
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it is proper to give siicli construction to the 
language employed as expresses tlie evident 
intention, if that may he done. It is manifest, 
from the whole specification and claim, that 
the inventor here had no idea of claiming a 
combination of a lock -svith a latch, as an 
invention. His specification shows, that the 
reversible latch, constructed as described, to 
be used in connection with, and enclosed by, 
the lock case, was the improvement which he 
had made. True, as a mere latch, it was im- 
material whether the outer case had also 
within it the lock mechanism or not. Its pres- 
ence or. absence did not affect the operation 
of the latch, and, equally, the presence or ab- 
sence of the improved latch did not affect the 
operation of the lock. Nevertheless, the im- 
proved latch was adapted to be used in the 
case of the lock, and the whole, as an aggre- 
gate, is mentioned; and the inventor declares, 
that, when such a latch as he has described 
is united with a lock by enclosure within the 
lock-case, as mentioned, It exhibits his in- 
vention. He might, no doubt, have claimed 
the improved reversible latch enclosed in any 
outer case. If that latch, in its construction, 
mode of operation, and arrangement for re- 
versing, was new and useful, it was patent- 
able, and his patent might have been more 
comprehensive than it now is. His patent is 
not to be held invalid because he only claims 
it when used in an outer case, containing also 
lock mechanism, if, in fact, his improvement 
was patentable; not even though there is no 
relation in the operation of the two, and no 
effect from the combination which either sep- 
arately would not produce. Nothing in the 
eases cited forbids an inventor of a new de- 
vice from taking a patent under a claim nar- 
rowed as closely as he sees fit, and, however 
much narrower than he might have claimed, 
the patent is valid. 

"We think, moreover, that the expression, in 
the claim, "the combination of a lock and 
latch," is not to be technically construed. The 
whole specification shows what the improve- 
provement was, and that the lock mechanism 
has no effect upon its operation. The terms 
used mean just what is meant by "a com- 
bined lock and latch," or "a united lock and 
latch," or "a lock and latch," when indicating 
a single article of manufacture or use. It is 
that aggregate structure, when it contains 
within the main case the special arrangement 
and mechanism which the inventor describes, 
that he claims as his invention. In a some- 
what analogous view, any machine or struc-' 
ture may be claimed, when it contains a new 
device or devices which are described by tbe 
inventor as improvements. The claim is for 
the whole, as a whole, when and when only 
it contains the new devices. In a certain 
sense, the lock and latch have a relation to 
each other, the same relation that the frame 
of a machine has to the devices sustained 
thereby. Such device may be no more pat- 
entable in a frame of one description rather 
than another, but, if the patentee chooses to 
21FED.CAS, — 6 



restrict himself to his new device when used 
in some special connection, he does no wrong 
to the public and violates no rule of law. 

3, On the question of priority of invention, 
we cannot think it necessary to extend dis- 
cussion. It is established, we think, by a very 
large preponderance of evidence. Indeed, there 
is little contradiction of the three witnesses 
who testify positively on the subject, two of 
whom have no interest in the controversy, and 
are wholly unimpeached. The contradicting 
witness is the same on whom the defence of 
abandonment of the invention almost solely 
depends, of whose credibility we shall have oc- 
casion to observe when treating of that sub- 
ject. We think that no fair mind, weighing 
the evidence, can doubt that Webb made the 
invention in, or prior to, March, 1863, and that 
in that month it was perfected and embodied 
in a complete lock and latch fitted for use, or 
that Webb then deemed it a patentable inven- 
tion, desired and expected to procure a patent 
therefor, and consulted Mr. Bliss, solicitor of 
patents, in order to obtain advice as to what 
was essential to preserve his right to such pat- 
ent, exhibiting to him, at the time, his com- 
pleted invention. 

4. The i-emaining ground of the defence is, 
that the patentee, although the first inventor, 
by his neglect and his silence, while the de- 
fendant Mallory also perfected and put into 
use and on sale the same invention, is pre- 
cluded from asserting his claim and has lost 
his right to the exclusive use of the invention. 
This ground of defence is exhibited in three 
forms: First, that Webb abandoned his in- 
vention to the public. Kendall v. Winsor, 21 
How. [62 U- S.] 322. This, however, is not 
very streniiously insisted upon, nor is it verj'' 
distinctly stated in the answer, doubtless, for 
the reason, that, if this be established, all the 
public may use it, and the defendants have no 
exclusive right under the patent of Mallory. 
The claim involves this concession, and the de- 
fendants would not probably seek an adjudi- 
cation which establishes that Webb was the 
original and first inventor, but that his in- 
vention had, by his voluntary act, become 
public property. Consideration of the proofs 
will, nevertheless, include this point, as well 
as the next namely— Second, that Webb vol- 
untarily abandoned the invention as useless; 
that, although his experiment proceeded so far 
as, in fact, to produce the device or structure, 
yet he deemed it of no value, or, at least, so 
treated it, and, by his conduct, placed it upon 
tlie footing of an abandoned experiment; and 
that, therefore, it in no wise stood in the way 
of Malloiy, who himself made the same in- 
vention, procured a pat^t therefor, and put 
it into public use and on sale, so that the pub- 
lic derived the benefit of the use of the inven- 
tion. Thus viewed, the case is stipposed to- 
come within the rule held in Gayler v. Wilder, 
10 How. [51 U. S.] 477. And third, that the 
neglect of Webb to apply for a patent, and 
his silence while Mallory perfected his inven- 
tion and put it into public use and on sale. 
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and sold it extensiyely, ought, in equity, to 
estop Webb and the complainants, his as- 
signees, from assei'tihg the priority of the in- 
vention, and claiming the exclusive right 
which a valid patent Tjvould secure to them. 

It appears, by the proofs, that the invention 
of Webb was complete, and actually embodied 
in a practical lock and latch, as early as the 
last week in March, 1SG3. His application 
for a patent was made on the 21st of March, 
1865. This is the interval, and the only in- 
terval, of time within which the conduct of 
Webb is to be considered with reference to 
either of the above propositions included in 
this branch of the defence. The question of 
abandonment, in either view above suggested, 
is a question of fact, and to be determined by 
the evidence. Lapse of time does not, per se, 
constitute abandonment. It may be a circum- 
stance to be considered. The circumstances 
of the case, other than mere lapse of time, al- 
most always give complexion to delay, and 
either excuse it or give it conclusive effect. 
The statute has made contemporaneous public 
us^ with the consent and allowance of the 
inventor, a bar, when it exceeds two years. 
But, in the absence of that, and of any other 
colorable circumstances, we know of no mere 
period of delay which ought, per se, to deprive 
an inventor of his patent. 

As it respects abandonment to the public, 
the argument that such was the intention of 
the inventor would have been much stronger, 
if, after perfecting his invention, he had pi'o- 
ceeded publicly to make and sell the same, 
and voluntarily placed it in public use, ac- 
cessible and available to any who chose 
to buy and use, for nearly two years be- 
fore he made any application for a patent. 
The argument here pressed upon us, that 
Webb did not intend to secure any exclusive 
right, or did not esteem the right of any value, 
or that he abandoned such right to the public, 
would, in such case, have been impressive; 
and yet the express terms of the statute secure 
to the inventor this interval, in which he may. 
if he please, test the usefulness and the value 
of his invention, by putting it into use and on 
sale, without being thereby barred of his pat- 
ent, and it necessarily follows, that, from the 
mere lapse of tbe period mentioned, no infer- 
ence of abandonment arises. 

If the matter be brought to tlie test of ac- 
tual design and pui-pose, either to abandon the 
invention to the public, or to cast it aside as a 
useless invention or unsuccessful experiment, 
the proof seems to us to establish va-y clear- 
ly the contrary. Webb's continuous or re- 
peated declarations, testified to by himself and 
by the solicitor of patents to whom he applied 
for advice, his claim to priority of invention 
when he heard that Mallory was manufactur- 
ing a similar lock and latch, his offers to sell 
his invention to others, indicate, that, in his 
mind, there was no purpose to forego the right 
which belonged to him as inventor, nor any 
conclusion that the invention should be aban- 
doned. The purpose declared by him to the 



solicitor of patents, when he had first perfected 
his latch, he never relinquished. It is, no 
doubt, true, that, although receiving but a 
moderate salary for the support of himself and 
family, he could easily have procured means 
to pay the expense of taking out a patent. 
His sale of the patent for a second invention 
would have enabled him to do this, as he is 
not shown to have been in debt. But, it is 
plain what his purpose was, in delaying his 
application. He did not propose to himself en- 
gage in business as a manufacturer. He had 
not means for such an undertaking. The 
profits of his ingenuity he expected to realize 
by negotiation witli others who were or should 
become manufacturers. His delay was, there- 
fore, that he might, perchance, find some one 
to purchase, or might test the utility and value 
of his invention by submitting it to the ap- 
preciation of those who, being engaged in tbe 
manufacture and sale of locks, could better 
judge of its value than he could himself. 

We find no reason for concluding that, 
when, by express enactment, an inventor 
may have two years of ti-ial in the public 
markets, puttkig his invention in use and on 
sale, and yet be entitled to a patent, he may 
not, also, have the like period, at least, with- 
in which to offer his right as inventor to oth- 
ers, submit the invention to that test of its 
usefulness and value, and still be entitled to 
his patent, Tlie lapse of two years is not the 
test of his right in this respect, nor is the 
lapse of any specified period conclusive. The 
law does not declare within what period aft- 
er the invention a patent must be applied for, 
or that it must be applied for within any 
specified time. We do not mean, that an 
abandonment to the public may not be made, 
or that an invention may not be given up and 
abandoned, as a useless or unsuccessful ex- 
periment, within less than two yeai-s. No 
particular time is necessary, but the fact 
must be proved, and the lapse of two years 
does not establish it. There may be suffi- 
cient reasons why a delay of a much greater 
number of years will not so operate. On the 
question of abandonment, in either aspect, 
time and circumstances, the acts and contem- 
poraneous declarations of the party, are all to 
be considered. 

We have here the positive testimony of the 
inventor. We have his declarations to oth- 
ers. We have his taking advice on the effect 
of delay. We have his effort to recover his 
model or original of his invention, and his 
final sale of his right as inventor. Laying 
out of view, for the moment, the testimony of 
a single witness, there is no act or declaration 
of the inventor, doAvn to the application for 
the patent, which is not in harmony with, or 
which does not confirm, the unequivocal testi- 
mony, that there was at no time any design 
or purpose to forego his right as the inventor 
of the lock and latch in question. Of that 
witness we observe, that his testimony tends 
strongly to show that Webb abandoned this 
invention as a thing of no value, took to 
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pieces the lock be had constructed in con- 
formity with it, addressed himself to the con- 
struction or invention of some other device 
to accomplish the desired result, satisfied that 
what he had before done failed to accomplish 
it in a useful manner, used the parts of his 
first constructed lock in and toward his fur- 
ther and second invention, left such of the 
parts as could not be adapted to such second 
invention to go to waste as rubbish, and 
theneefoi-ward entertained no idea of using 
or patenting such first invention, until he 
learned that Mallory had brought the same 
invention into use and put it upon sale. This 
witness is contradicted in all the material 
parts of this statement, and in the inference 
sought to be drawn therefrom, by more tlian 
three witnesses, none of whom are impeached 
otherwise than by. his contradiction. Ti-ue, 
Webb left the newly-invented lock and latch 
in the shop of Parkers & Whipple, where he 
was employed when he invented it. He de- 
clares that it was so left by oversight or for- 
getfulness at the time of his removal; and 
three persons testify to the distinct declara- 
tions of the witness above referred to — one of 
the proprietors of the shop, .Tohn A, Parker— 
that long aftei-wards he had that lock and 
latch in his possession,. and two of them tes- 
tify to his refusal to give it up. These dec- 
larations were made on several occasions, 
and, as to two of the persons, (AVebb and an 
officer of the plaintiffs), on. their separate per- 
soual application to him for the lock, at about 
the time when a patent was to be applied 
for. On the question of the time when the 
lock was invented, he is, in like mannei', con- 
tradicted by three witnesses, who are clear 
and distinct in their testimony. We do not 
think it necessaiy to indulge in conjecture as 
to the motive of this witness to misrepresent, 
or to consider whether it be possible that he 
has persuaded himself that what he testified 
was true, or whether by any means he has 
been led into a mistaken belief as to the facts. 
It is sufficient, that, upon the testimony in 
conflict with his statement, we are con- 
strained to say that it would be wholly un- 
safe and improper to rest any conclusion in 
this case upon what he testified. 

It follows, we think, that the proofs wholly 
repel any idea of abandonment of this inven- 
tion by the inventor, in either sense claimed 
by the defendants, and show, on the con- 
trary, a continuous claim to be the first in- 
ventor, a purpose to secure a patent for the 
invention, and some appreciation of its use- 
fulness and value, though, no doubt, accord- 
ing to the results now shown, that apprecia- 
tion was greatly inadequate. 

Much that has been already said is perti- 
nent to the third claim above stated, to wit, 
that, by withholding his application for a pat- 
ent, and by his silence, not putting his inven- 
tion into actual public use for nearly two 
years prior to such application, Mallory mean- 
while having made the same invention, and 
put the same on sale, -Webb and his assignees 



are estopped. Permission to put an inven- 
tion in public use for two years prior to the 
application, does not make it the dutj' of the 
inventor to do so for that or any other period 
before he applies. Prior to the act of March 
3, 1S39 (5 Stat 354, § 7), such public use, with 
the consent and allowance of the inventor, 
destroyed his right to a patent. That act re- 
lieves the inventor from the danger of such 
a forfeiture, and that is all. The question of 
estoppel, now urged, stands," therefore, upon 
the same footing as if that act had not been 
passed. Is it, then, true, that an inventor, 
who makes no secret of his invention, cher- 
ishes and declares his purpose to procure a 
patent therefor, exhibits it to those who, be- 
ing engaged in manufacturing articles of a 
similar kind, are competent to judge of its 
value, in the hoije that they may be disposed 
to purchase, he himself being in no situation, 
and having no means, to engage in manufac- 
turing—is an inventor, we ask, in these cir- 
cumstances, estopped to assert a right to tlie 
invention, and to claim a patent, because his 
application is not made until nearlj- two years 
liave elapsed? Here was no "bad faith, no 
voluntary acquiescence in the manufacture 
and sale by others. For, the proof shows, 
that, when he learned that Mallory was mak- 
ing and selling the Kime lock and latch, he 
asserted his prior right, and, in a reasonable 
time thereafter, applied for the patent. The 
provision of the law of July 4, 183G (5 Stat. 
119, § 6), which made public use and sale no 
impediment to the gi"anting of a patent, and 
no defence to an infringer, unless it was by 
the consent and allowance of the inventor, 
shows that such facts create no estoppel in- 
validating his patent when granted. Apart 
from the question of abandonment, the mere 
fact that, prior to the application for the pat- 
ent, some one has obtained knowledge of tlie 
invention, and placed the thing invented on 
sale, whether innocently or fraudulently, 
does not cut off the prior right. True, the 
patentee cannot claim damages or profits aris.- 
ing before his patent is granted or applied 
for; but, he comes to these defendants now^, 
as he would to any party who, in ignorance, 
in fact. Of the existence of any patent, had 
engaged in the manufacture, and says: "From 
and after the date of my patent you were 
boimd to take notice of my rights. They 
were claimed, and my claim was of record in 
the patent office. Thenceforward, the manu- 
facture of the patented lock and latch was an 
infringement of my rights. For what you 
had done before, you are not and cannot be 
pursued, but then you were bound to refrain 
from further manufacture." No equity be- 
yond this can be urged in favor of such prior 
manufacturer; and the circumstance that he 
was also, in fact, an original inventoi*, and be- 
lieved himself to be the first inventor, does 
not affect the qiiestion. He is in no better 
situation than one who ignorantly and imio- 
cently supposed that the invention was ojien 
to the public. These considerations lead us 
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to conclude that the complainants are enti- 
tled to the decree prayed for in their bill. 

[For another case involving this patent, see 
Russell & Erwin Manuf g Co. v. Corbin, (Jase 
No. 12,167.] 



Case No. 12,167. 

HUSSELL & ERWIN MANUF'G CO. v. P. & 
P. CORBIN MANUF'G CO. et al. 

[12 Blatchf. 36; 1 Ban. & A. 159; 7 O. G. 
383.1 1 

Circuit Court, D. Connecticut. ' April 28, 1874. 

Patents— Reveksible Lock — Cl.um Construed. 

1. The claim of the letters patent granted to 
Rodolphus L. Webb. December 31st, 1807. for 
an "improvement in reversible locks and latch- 
es." namely, "the combination of a lock and 
latch, when the lach-bolt and its operative mech- 
anism are arranged in a case or frame independ- 
ent of the main case, and constructed so that the 
latch-bolt may be reversed, substantially as de- 
scribed, without removing the said independent 
case from the main case," is infringed by the 
combination of a lock and latch, in which the 
latch-bolt and its operative mechanism are ar- 
ranged in a skeleton frame in an outer or lock 
caae, which operates to preserve the proper rela- 
tions of the yoke and tumbler, while being mov- 
ed forward and backward, although it does not 
so operate when tlie latch and latch mechanism 
are removed from the outer or lock case. 

2. Infringement is not avoided by the fact 
that, when the patentee's latch-bolt is drawn 
forward, for the purpose of reversing it, the 
case or frame moves forward with it in a 
straight line, and that the defendants' frame, 
when the latch-bolt is drawn forward, moves 
forward in a curved line. 

3. Nor is infringement avoided by the fact., 
that the defendant introduces a catch, operated 
by a spring, to hold in position the latch and its 
mechanism, after reversal, until the knob-spin- 
dle is inserted. 

4. The word "independent," in the claim, does 
not mean that the latch and its mechanism oper- 
ate without any contributory aid from tlie main 
case or adjuncts thereto, but means that the 
frame containing the latch and its mechanism 
is separate from, or forms no part of, the main 
case. 

[This was a bill in equity by the Russell & 
Erwin Manufacturing Company against the 
P. & P. Corbin Manufacturing Company and 
Frederick H. North for the infringement of 
letters patent No. 72,940, granted to R. L. 
Webb, December 21, 1867.] 

Charles E. Mitchell and Benjamin P. Thurs- 
ton, for plaintiff. 

Charles R. Ingersoll and Charles P. Blake, 
for defendants. 

WOODRUFF, Circuit Judge. The bill of 
complaint herein is filed to restrain the al- 
leged infringement by the defendants, of let- 
ters patent for an "improvement in reversi- 
ble locks and latches," granted, on the 31st 
of December, 1867, to Rodolphus L. Webb, 
and assigned by him to the plaintifE on the 
12th of May, 1868, and to recover from the 
defendants the gains and profits arising from 

1 [Reported by Hon. Samiiel Blatchf ord. Dis- 
trict Judge; reprinted in 1 Ban. & A. 159, and 
here republished by permission.] 



such infringement, and for other relief. The 
answer of the defendants places their de- 
fence upon two grounds, viz., that the in- 
vention described in the patent is not the in- 
vention of Webb, but of one Burton Mallory, 
and was known and used by him before the 
said Webb had any knowledge thereof, and 
was described in letters patent granted to- 
Mallory May 5th, 1863; and that, under any 
proper construction of the patent to Webb, 
the defendant corporation has not made use 
of, or employed, any improvement described 
or claimed in the said letters patent, or sold 
any locks which correspond with the con- 
struction claimed by the patentee, as describ- 
ed in his claim. They then allege, that the 
locks which they have made and sold are con- 
structed with tlie improvements described in 
letters patent issued to W. T. Munger, March 
1st, 1870. 

In a suit in this court between the present 
complainant and the same Burton Mallory re- 
ferred to in the answer of these defendants, 
we considered the construction and validity 
of the claims in the patent granted to Webb, 
held him to be the first inventor, and ad- 
judged the said Burton Mallory an infringer 
of the rights of these complainants. Russell & 
Erwin Manuf 'g Co. v. Mallory [Case No. 12,- 
100]. The defendants in this cause have so 
far acquiesced in that decision that, on the 
trial of this cause, the only question raised 
and discussed, or to which proofs on the part 
of the defendants were addressed, was 
whether the locks and latches produced, and 
which, as admitted, the defendant corpora- 
tion is engaged in manufacturing and selling, 
do infringe the patent granted to Webb on 
which this suit is founded. Upon that ques- 
tion we entertain no serious doubt. There is, 
it is true, a conflict of testimony. The de- 
fendants have examined expei-ts, who point 
out noticeable differences between the latch 
mechanism made by the defendants and that 
made by the complainant, but those differ- 
ences are mainly formal, and, in some re- 
spects, verbal only. If, in any feature, there 
is material change of construction, It is, at 
most, an addition, modification or improve- 
ment on the structure of the patentee, which, 
nevertheless, embraces its substantial fea- 
tiu-es, and operates by the same substan- 
tial means and in substantially the same way. 
We do not think it necessary to enter very 
fidly into the details of the patented invention, 
in disposing of this case. It is described with 
some minuteness, in the opinion of the court 
in the suit against Burton ^uallory, above re- 
ferred to. 

The claim of the patentee is in these words: 
"What I claim, therefore, and desire to se- 
cure by letters patent, is, the combination of 
a lock and latch, when the latch-bolt and its 
opei*atlve mechanism are arranged in a ease 
or frame independent of the main case, and 
constructed so that the latch-bolt may be re- 
versed, substantially as described, without re- 
moving the said independent case from the 
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main ease." The description in the preced-*^ 
ing specification, and the drawings and model 
of the patentee, show, that the case or frame 
in which the latch mechanism is arranged is 
of thin sheet metal, partially surrounding the 
mechanism of tlie latch, to hold the parts 
in proper relative position when drawn for- 
ward for the reversal of the latch-bolt, and 
while it is being returned to its place. But, 
the patent cannot be avoided by making that 
case or frame a skeleton frame operating in 
substantially the same way. The patentee 
seems to have anticipated some such attempt 
to limit the meaning of the word "case," by 
inserting the words "case or frame," as, for 
the purposes of his invention, synonymous, as, 
in their connection and application to this 
mechanism, we think they are. The defend- 
ants use a frame, which operates to preserve 
the proper relations of the yoke and tumbler, 
while being moved forward and backward, as 
does the complainant's "case or frame." It 
was suggested, that it does not so operate, 
when the latch and latch mechanism are re- 
moved from the outer or lock ease, but that, 
when so removed, the forward end of the 
bolt is not sustained but falls, and the due 
adjustment of the mechanism is not pre- 
served; whereas, it is said, the case used by 
the comfilainant always preserves the parts 
in their proper adjustment, whether in or out 
of the outer or lock case. We apprehend the 
question of infringement does not depend 
upon what capacity the several parts of the 
latch mechanism used by the defendants have 
or have not, when in no condition for prac- 
tical use, or outside of the conditions in which 
the latches of both parties are intended to 
operate, and in which alone they are, in 
fact, used. If, Hierefore, in point of -fstet, 
there be any such difference between the two 
structures, (which, however, the complainant 
denies,) the question would still be— do the 
defendants, in making their locks and latches, 
construct and insert a mechanism and fiame, 
which, in the actual condition and relation to 
the means of practical use, is like the com- 
plainant's patented invention, producing the 
same result, in substantially the same way, 
by substantially the same means?- If they do, 
then it is not material that, outside of those 
conditions, or removed from the outer or lock 
case, the complainant's latch mechanism and 
frame has the capacity of holding the parts in 
due relation, which the defendants' has not. 
This may show that the defendants' device 
is not good or not so useful and convenient 
as the complainant's; but, that is all. 

Besides, the patent to "Webb is not for the 
latch' with its mechanism and case in a con- 
dition not adapted to use. As more fuUy es- 
plaincd in the former suit, above refeiTed to, 
it is limited to the structure which contains 
the latch mechanism within an outer case. 
It will not avail, therefore, to say, that they 
do not infringe because, when removed from 
the outer case, the defendant's devices will 
not operate ih the same manner as the com- 



plainant's device will do when thus removed. 
If the defendants can make their peculiar 
frame and mechanism of the latch useful 
outside of any outer case, probably the com- 
plainant would not object that, by doing so, 
the patent was infringed. If the opinion in 
the former case was correct, the defendants 
infringe, if their device, constructed and 
used in the arrangement and connection de- 
scribed in the patent for the aggregate struc- 
ture, does operate in the same way and pro- 
duce the same result by substantially the 
same means. In this view, we think the de- 
fendants* frame is not even entitled to be 
treated as an equivalent It is, in substance, 
the same thing as the complainant's ease or 
frame. 

Again, there is a difference in the line of 
motion of the case or frame. "When the com- 
plainant's latch-bolt is drawn forward, for 
the purpose of reversing it, the case or frame 
moves forward with it, in a straight line. 
By means of a projection in the main case, 
at a corner or projecting angle of the de- 
fendants' frame, the movement of their 
frame, when the latch-bolt is drawn for- 
ward, is in a curved line forward, the frame 
being made to turn on such projecting angle 
as a centre of motion. This difference is so 
obviously an immaterial variation, so far as 
the question of infringement is concerned, 
that, although the defendants' expert wit- 
nesses gave it some prominence, their coun- 
sel expressly declined to claim for it any 
significance. 

So, another difference is stated by the de- 
fendants' experts. When the complainant's 
lateh-bolt has been drawn forward reversed 
and retmned to position, but the knob-spin- 
dle has not been inserted, it can easily be 
drawn forward again; it is not held in place 
until such spindle is inserted. The same is 
true of the defendants' devices which are 
claimed to infringe,. But, the defendants 
have superadded another device— a catch 
operated by a spring, by which, when the 
latch and its mechanism is returned to its 
proper position, it is caught and held in posi- 
tion, before the knob-spindle is inserted. 
This is a merely superadded device. If of 
any conceivable utility, it may improve the 
aggregate structure, but it has no effect 
whatever upon the office, functions or mode 
of operation of the patented devices, nor 
does it justi^ the defendants in appropriat- 
ing them to their use. 

It is further insisted, that, because the com- 
plainant's patent and, especially, the claim 
therein, characterizes the case or frame as 
"independent" of the main case, and the de- 
fendants, in their structm*e, make the main 
case useful by inserting studs therein to re- 
ceive the bearing of the bolt spring, there is, 
therefore, no infringement. That argument 
can have no force, unless we should construe 
the claim as involving, in the aggregate 
structure, the complete independency of the 
latch mechanism from any office or function 
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of the main case. Such is, in substance, the 
ur^ment. In the fii"st place, the claim does 
not, in terms or hy a just interpretation of 
its meaning, import that the latch and its 
mechanism, in the combination in which it 
is described and patented, operate without 
any contributory aid from the main case or 
adjuncts thereto; but, only, that the case or 
frame is independent of the main case, which 
means, separate from, or forming no part of, 
the main case; and tliis is literally and ex- 
actly true of both complainant's and defend- 
ants' case or frame. Second, when the claim 
and specification are read tosfether, it be- 
comes obvious, that the contributory aid of 
the main case to the successful operation of 
the latcn, in connection with a lock case, as 
it is patented, is just as essential as in the 
defendants' device. Studs therein guide the 
movement of the latch mechanism, the in- 
ner side of that case, or a stud therein, 
(shown in the draAvings,) sustain the mechan- 
ism against the backward thrust, and against ; 
the bearing of the spring before the knob- 
spindle is inserted, and the latch is sustain- 
ed by, and slides between, the two surfaces 
of that outer case. The claim does not, 
therefore, mean, and could never be imder- 
stood by one who ever read the specifica- 
tion or saw the model, that the latch and its 
mechanism operated independently of the 
main case. All that it imports is, that there 
was an outer case and a sepaiute inner 
frame or case, in which the latch mechanism 
is arranged or held in position. Whether 
the bearing of the bolt spring was against 
the ease or frame of the latch mechanism, 
or against a stud or studs in the outer case, 
is of no materiality to the claim of the pat- 
ent. The whole operates substantially in 
the same way, and produces the same result, 
and by substantially the same means. 

A decree must be entered for the com- 
plainant, agreeably to the prayer of the bill 
of complaint, with costs to the complainant. 

[For another case involving this patent, see 
Russell & Erwin Manuf'g Co. v. Mallory, Case 
No. 12,166.] 
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The RUSSIA. 

[3 Ben. 471.1 1 

District Court, S. D. New York. Nov.. 1869. 

Collision — New Touk Hakbou — Vessel at 
Anchor— Inevitable Accident— Hakbor Regu- 
lations — JuHisDicTioN — Suits between Foii- 

EIGNERS. 

1. A British steamship, coming into the har- 
bor of New York, was swung by the ebb tide, 
which forms a rip where the tides from the 
North and East rivers meet, against an Aus- 
trian ship, lying at anchor, and sunk her. TChe 
ship had come in from sea the day before, and 
had anchored where she was sunk, and no no- 
tice to remove from that anchorage had been 
given to her by the harbor masters: Hdd, that 



1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



the court of admiralty was not called upon, by 
the fact that all parties concerned were for- 
eigners, to decline, from motives of interna- 
tional comity, to exercise jurisdiction in the 
case. 
[Cited in Bernhard v. Creene, Case No. 1,- 

3-49; The Belgenland, 114 U. S. 367, 5 Sup. 

Ct. 866; The Topsy, 44 Fed. 636.] 

2. The effect of the tide upon the steamer 
was not an inevitable accident. 

3. The ship being anchored in a customary 
place, and where no state law or city ordi- 
nance forbade anchoring, any general regula- 
tion of the harbor masters, forbidding her to 
anchor there, must be held to have been waived 
in her behalf, by the failure to give her notice 
to remove. 

[Cited in The John Tucker, Case No. 7,431.] 

4. The ship having come in from sea in a 
seaworthy condition, the fact that she was sunk 
l)y the blow of the steamship did not estab« 
lish that she was not "tight and strong." 

io. Cited in Robinson v. Fifteen Thousand 
Five Hundred and Sixteen Bags of Sugar, 3o 
Fed. 603, to the point that, when a libellant 
agrees to accept a certain sum of money in 
settlement of bis demand, that sum becomes 
his claim, within the meaning of the statute.] 

In admiralty. 

C. Donohue and T. Scudder, for Iibellant.<. 

D. D. Lord, for claimants. 

BLATCHFORD, District Judge. This is a 
libel filed by Ambrozio Ralli, the owner of 
the Austrian ship Figlia Maggiore, against 
the British steamship Russia, to recover for 
the damages caused to the Figlia Maggiore 
and her cargo, by a collision between her and 
the Russia, which took place in the harbor of 
New York, off the Battery, on the 25th of 
May, 1869, about 11 o'clock, a. m. The Fig- 
lia Maggiore an'ived in port the day previous, 
from Marseilles, with a valuable cargo, and 
came to anchor off the Battery, at a place 
designated by her pilot, and was at anchor 
at the same place, at the time of the collision. 
The Russia was coming in from sea, on a 
voyage from Liverpool, and was bound to 
her wharf at Jersey City. The libel alleges, 
that the Figlia Maggiore was anchored from 
three hundred to four hundred yai-ds distant 
from the Battery, and at a place usual and 
customary for vessels to anchor. The tide 
was ebb, and the weather was clear. Tiie 
Figlia Maggiore's stern was tailing down 
towards the direction from which the Russia 
was approaching. The stem of the Russia 
struck the port side of the Figlia Maggiore 
between the main and mizzen rigging, an- 
gling somewhat forward, and cnished her In, 
so that she sank to the bottom in less than 
ten minutes, with all the property on board 
of her. The libellant, as carrier of the cargo 
on board, having possession of it at the time 
it was sunk, claims to recover in this suit for 
the damage to it, as well as for the dam- 
age to the vessel and her appurtenances, and 
for loss of freight, if any. 

The defence set up In the answer, to show 
no fault in the navigation of the Russia, Is, 
that, owing to the crowded state of the mid- 
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die and west side of the North river, the Rus- 
sia -was compelled to go over towards the 
Battery; that, when she was within a suf- 
ficient distance of tlie Piglia Maggiore, her 
helm was starboarded, so as to cause her to 
pass on the port side of the Figlia Maggiore, 
but that, owing to an eddy which the tide 
made in that place, she did not mind her 
helm; that her engines were reversed, and 
her headway had been nearly stopped, when 
the collision happened; that, at the place 
Avhere the accident occurred, the tide makes 
eddies, which ar^e very irregular in their po- 
sition, direction, and strength; and that it 
is Impossible to foresee when and in what 
manner they will affect the course of a ves- 
sel getting into them. The case is thus 
nought to be made, on the part of the Russia, 
one of inevitable accident; and, to attempt 
to sustain such a view, testimony was put 
in, on the part of the Russia, as to the ac- 
tion of the tides from the North and East 
rivers at their junction. Griffiths, a Sandy 
Hook pilot, testifies, that the ebb tide be- 
gins to run out of the East river about an 
hour and a half before it begins to run out 
of the North river; that, at about half tide, 
or about three hours ebb, which was the 
state of the tide at the time of the collision, 
it ordinarily runs_ out of the East river at the 
rate of about two knots and a half per hour; 
that, at that time, it runs out of the North 
river at the rate of about one knot and a half 
per hour; that, at that time, the two tides 
meet on a line drawn from the flag-staff at 
the Battery to Bedlow's Island, the direction 
of the line being southwest by south; that, 
as the tide from the East river runs about 
west-southwest, and that from the Nortli 
river runs about south, and against it, a regu- 
lar bulkhead is formed, and a very large 
ripple is made; that a vessel, on striking it, 
is generally slewed around by it to the east- 
ward or the westward, dependent upon how 
she strikes it; that, at the first of the ebb, 
the line of the tide-rip is up towards Castle 
Garden; that, as the North river tide comes 
down, such line is forced down across the 
mouth of the East river, until, at half tide, 
it runs about southwest by south, as before 
stated; that a vessel striking into that tide- 
rip will not mind her helm until she gets a 
length into it; and that the pilots generally 
try to keep out of such tide-rip. On cross- 
examination, he testifies, that the rip is easily 
seen, and that it is risky getting into it 
This testimony is confirmed by Van Pelt and 
Bloodgood, witnesses for the claimants, the 
former a Sandy Hook pilot, and the latter the 
master of a steam tug. The latter also says, 
that if a vessel, having slight way on her, 
runs heading up the North river, across the 
mouth of the East river, at the stage of ebb 
tide referred to, her head will turn to the 
starboard exactly with the tide from the East 
river. This testimony condemns the Russia, 
instead of excusing her. In attempting to en- 
ter such a tide-rip, with a vessel at anchor, 



as the Figlia Maggiore was, on her starboard 
hand, and near her course, she- assumed all 
the risk of avoiding such vessel. - The tide- 
rip was plainly to be seen, and its course, 
and character, and action upon a vessel en- 
tering it were not fortuitous, or varying, or 
uncertain, but were, on the evidence, things 
to be foreseen, and, therefore, to be guarded 
against To enter such a tide-rip, .was to 
take, in respect to vessels at anchor ahead, 
all the risks of so navigating through it as 
not to collide with. such vessels. She entered 
it at an angle, so that, as the tide from the 
Noith river struck her on her port bow, the 
tide from the East river acted on her star- 
board side, and the efCect was to sheer her 
head to starboard, although her helm was 
starboarded, and, .Vith the way she had on, 
to shoot her, stem on, off to starboard, against 
the Figlia Maggiore. 

There is nothing to, show that the Figlia 
Maggiore was anchored in an improper 
place. On the evidence, she was anchored 
in a customary pla,ce of ajQChorage, and in 
a place not forbidden by any state law or 
city ordinance. As to any general regula- 
tion made by the harbor masters, it is not 
shown that those charged with the anchor- 
age or management of the Piglia Maggiore 
were notified of any such regulation, or had 
been warned not to allow their vessel to re- 
main where she was. As she had taken hei' 
anchorage in a place not shown to have 
been in itself unsafe or improper,, as respect- 
ed the navigation of other vessels, a failure 
on the part of the proper harbor master to 
notify her to remove from such anchorage 
must be regarded as a waiver, in her favor, 
of at least any general regulation, of which 
she was not, in fact, notified, which forbade 
her anchoring at the place whei-e she was 
anchored. 

Of the various other defences set up in 
the answer, none are made out. Those on 
board of the Figlia Maggiore did not neg- 
lect to take any measures which it is shown 
they could have taken to prevent or avoid 
the collision or its consequences. O^e alle- 
gation, in the answer, that the Figlia Mag- 
giore would not have received the damage 
actually sustained, if she had been, tight and 
sti-ong, is not true in the sense stated, nor is 
it any defence in that sense. She had just 
come in, in fair seaworthy condition, from 
a long voyage; and she was entitled, in law, 
to have the navigation of the Russia; in re- 
spect to her, regulated by some other stand- 
ard than her capacity to successfully resist, 
at anchor, a blow from, the Russia in, mo- 
tion. Amoskeag Manuf'g Co. .v. The John 
Adams [Case No. 338]. 

The service on the claimants of the attach- 
ment issued against the libellant by the 
state court after this suit was brought, can 
in no manner affect this suit in rem against 
the Russia: 

One more point, raised in the answer, re- 
mains to be noticed. It is, that, as both of 
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the vessels are foreign vessels, Bot owned 
by citizens of the United States, this court 
ought not to entertain jurisdiction of the 
cause of action set forth in the libel. It is 
not maintained that this court is without 
jurisdiction of this suit, but it is urged that 
it ought not to busy itself with deciding a 
controverey between foreign vessels and for- 
eigners. This case being one of a collision 
on navigable watei-s in the harbor of New 
York, is a civil case of admiralty and mari- 
time jurisdiction; and, therefore, within the 
■cognizance of this court, by virtue of the 9th 
section of the judiciaiy act of September 
24th, 1789 (1 Stat. 77), the Russia having 
been attached within the territorial jurisdic- 
tion of this court. The Propeller Commerce, 
X Black [66 U. S.] 574; The Belfast, 7 Wall. 
[74 U. S.jl 624, 637-642. The ground urged 
why this court should not exercise jurisdic- 
tion in this case is, that, although it may 
have power to hear and determine this suit, 
it will regard the circumstances of the case 
as rendering it unfit that it should hear and 
determine it, because the libellant and the 
claimants are not citizens of the United 
States and the colliding vessels are both of 
them foreign vessels. It is supposed that 
the court ought, from motives of interna- 
tional comity, delicacy and convenience, to 
decline tlie suit, and it is maintained that 
justice does not require this court to inter- 
pose in favor of the foreign libellants. Al- 
though, on these principles, the court of ad- 
miralty forbears, as a general usage, to ex- 
ercise its jurisdiction over controversies be- 
tween foreign seamen and ship masters (The 
Xapoleon [Case No. 10,015]), and over suits 
brought by foreign seamen against masters 
or owners, being also foreigners, or against 
foreign vessels (Davis v. Leslie [Id. 3,639]; 
Bucker v. Klorgeter [Id. 2,083]), yet tlie 
principle upon which such court proceeds in 
determining, in any case, whether to exer- 
cise such jurisdiction or not, is to inquire 
whether the rights of the parties will best 
be promoted by retaining and disposing of 
the case or by remitting it to a foreign tri- 
bunal (One Hundred and Ninety-Four 
Shawls [Id. 10,521]). I am not aware that 
jurisdiction, in a case of collision, has ever 
been declined by any court of admii-alty, ei- 
ther in the United States or in Great Brit- 
ain, because the two colliding vessels were 
the property of foreign subjects. In the 
case of The Johann Friederich, 1 W. Rob. 
Adm. 35, 37, which was a case in rem prose- 
cuted in the high court of admiralty in Eng- 
land, on a collision on the high seas, be- 
tween Dover and Dungeness, between a Dan- 
ish vessel and a Bremen vessel, whereby 
the Danish vessel, with a"cai'go on board be- 
longing to British subjects, was sunk and 
totally lost, Dr. Lushington said: "It has 
also been said, in the course of the argu- 
ment, that this court is not desirous of exer- 
cising its jurisdiction between foreigners; 
and, in support of this doctrine, some obser- 



vations of Lord Stowell, in cases of sea- 
men's wages, have been cited. But it ap- 
peal's to me that the cases cited are distin- 
guishable from the present for the following 
reason— that all questions of collision ai-e 
questions communis juris, but, in cases of 
mariners' wages, whoever engages volun- 
tarily to serve on board a foreign ship, nec- 
essarily undertakes to be bound by the law 
of the country to which such ship belongs, 
and the legality of the claim must be tried 
by such law. One of the most important 
distinctions, therefore, respecting cases 
where both parties are foreigners, is, wheth- 
er the case be communis juris or not." 
Again, he said (page 38): "If these parties 
must wait until the vessel that has done the 
injurj' returned to its own country, their 
remedy might be altogether lost, for she 
might never return at all; and, if she did re- 
turn, there is no part of the world so dis- 
tant to whioh they might not be sent for 
their redress. * * * From these consider- 
ations it is perfectly clear, that a refusal tc 
exercise the jurisdiction of the court in these 
cases would, in effect, amount to a total de- 
nial of justice." In conclusion, the judge 
stated the following to be the grounds on 
which he exercised jurisdiction in the case; 
"1st. That all causes of collision are causes 
communis juris; 2dly. That the vessel, at 
the time of her arrest, was within admiralty 
jurisdiction; 3dly. That the collision took 
place upon the high seas close upon the Eng- 
lish coast." He added: "If it had been 
necessary, I could have cited several au- 
thorities in support of the general jurisdic- 
tion of the court. But I decide the ques- 
tion on the grounds I have stated, without 
taking into my consideration the circum- 
stance that was adverted to in argument, 
that the cargo on board was the property of 
British subjects. This fact is undoubtedly 
of considerable importance, inasmuch as. I 
am at a loss to conceive how I could refuse 
jurisdiction, and send the British owners n> 
a foreign country; and, what an anoniaiy 
would occur, if, in a transitoiy aetiou, I 
could do justice to one set of ownei*s, and 
refuse it to another." In the case of The 
Griefswald, 1 Swab. 430, 435, Dr. Lushing- 
ton says: "In cases of collision, it has been 
the practice of this counti-y, and, so far as I 
know, of the European states and of the 
United States of America, to allow a paity 
alleging grievance by a collision, to proceed 
in rem against the ship wherever found." 
In the present case, no reasons exist why 
this court should decline jurisdiction. The 
case -s one of collision. The Russia has 
been arrested within the jurisdiction of this 
court The collision took place in the har- 
bor of New York. Several of the witnesses 
on both sides belong in New York, and were 
not on board of either vessel. There is no 
special question arising under the local laws 
either of Great Britain or of Austria to be 
be determined in this case. These consid- 
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erations, independently of the fact stated 
on the trial, that some of the cai-go of the 
Figlia Maggiore belonged to citizens of the 
United States— a fact which is, however, not 
averred in the lihel or shown by proof— in- 
■duee the court to regard this case as one in 
which it is eminently proper and conducive 
to Justice that it should exercise the.juris- 
-dietion invoked by the libellant 

There must, therefore, be a decree for the 
libellant, with costs. The reference to as- 
certain the damages will include damage to 
the cargo as well as to the vessel, the for- 
mer being claimed in the libel to be recover- 
■ed by the libellant, as carrier in possession 
at the time the damage was done. The Com- 
merce, 1 Black [66 U. S.] 574, 5S2; The 
Commander in Chief, 1 Wall. [68 U. S.] oO- 
52. 

[For a hearing on exceptions to the commis- 
sioner's report, see Case No. 12,169.] 



Case No. 12,169. 

The RUSSIA. 

[4 Ben. 572.] i 
District Court, S. D. New York. Feb., 1861. 
Collision in Port— Damages — Raising Vessel — 

FUBIGHT— DEMUUBAGE. 

1. Where a vessel which had arrived at her 
port of destination, was sunk' at her anchorage, 
with her cargo on board, in a collision with a 
steamer, for which the latter was held respon- 
sible, and, instead of raising the vessel and 
cargo entire at once, which it appeared could 
have been done, competent parties having of- 
fered to do it for $25,000, the owners of the 
vessel adopted the method of getting out part 
of her cargo by divers, before attempting to 
raise her, in which process more time was con- 
sumed than would have been necessary for the 
raising of the vessel and cargo entire: Held, 
that the damages allowed to the libellant for 
the expense of raising must be xeduced to $25,- 
000. 

2. In estimating the damage to the cargo, its 
value must be taken at the port of destination, 
less freight and duties. 

[Cited in The Aleppo, Case No. 158.] 

3. Demurrage could not be allowed for the 
increased time occupied in raising the vessel, 
beyond the time which it would have talien to 
raise her with her cargo entire. 

In this case, the Austrian ship Figlia Mag- 
giore, which had arrived in New York har- 
bor from a foreign port, was sunk at her an- 
chorage, in a collision with the Russia, for 
which the Russia was held responsible. 
[Case No. 12,168.] Exceptions were filed by 
the claimants to the report of the commis- 
sioner as to the damages. 

J. G. Carter and C. Donohue, for libelant. 
D. D, Lord, for claimants. 

BLATCHFORD, District Judge. The 12th 
•exception is allowed, and the amount award- 
ed on account of the bill of the Atlantic Sub- 
marine Wrecking Company, is reduced to 
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?25,000, with interest from July 24th, 1S69. 
The evidence satisfies me that the method 
adopted of diving out part of the cargo, be- 
fore any attempt was made to raise vessel 
and cargo together, entire, was needlessly 
and even recklessly dilatory and expensive, 
and was, on the whole, very much more in- 
jurious to the cargo itself that was so dived 
out, than the i-aising of vessel and cargo 
together would have been. The evidence is 
clear, that vessel and cargo could have been 
raised entire, at once, by competent persons, 
who would have done so for .?25,00O, having 
all the necessary skill aoid appliances for the 
purpose. Instead of that, the company 
which did the work consumed 53 days in the 
combined operations of first diving out part 
of the cargo, and then raising together the 
vessel with the rest of the cargo. The le- 
gitimate work of raising the vessel, with the 
cargo left in her, did not consume more than 
one-quarter of the 53 days. The evidence 
shows, that the vessel and her cargo, as one, 
could have been i-aised bodily in the same 
time. Therefore 39 days of the 53 were ut- 
terly wasted. The consumption of those 39 
days swelled every item of expense charged 
for wages of men and use of vessels and ap- 
paratus. It also left the major part of the 
cargo that was, in fact, dived out during the 
39 days, and which was the most perishable 
part, to remain under water for a longer 
time, exposed to damage from water, than 
if it had been raised with the vessel in 14 
days. By the latter course, the whole cargo 
would have come out of water in 14 days. 
As it was, but a trifle more than one-third" 
of what cargo was got out during the 39 days 
came out during 14 days, so that nearly two- 
thirds of the dived out cargo remained under 
water longer by the course adopted, than it 
would have remained if the proper method 
had been followed. Besides, the cargo dived 
out was, to a large esttent, cargo that was 
lighter than -water, and the taking of it out 
diminished the buoyancy of the vessel, and 
increased the labor of lifting her. Moreover, 
much cargo, it is clear, perished by the 
breaking open of packages, in the handling 
of them, by divers, at a great depth under 
water. This damage would have been saved 
if. the cargo had not been broken out until 
after the vessel was raised. 

The 13th exception is allowed so far as to 
strike out 39 days from the 202 days allowed 
for as demurrage. 

In regard to exceptions 14 to 28, both in- 
clusive, I understand the commissioner to 
say, in his repoit, that, in making up the 
amounts of the items covered by those ex- 
ceptions, he has deducted, from the value of 
the cargo at New York, the freight and du- 
ties. The principle of taking the value at 
New York, less the freight and duties, is cor- 
rect. But ,1 think, from an examination I 
have made of some of the items in connec- 
tion with the evidence, tnat the commission- 
er has, in some instances, unintentionally 
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omitted to deduct the freight, and the report 
is sent back for a re-examination of the cal- 
culations of amounts, in respect to the items 
covered by exceptions 14 to 28, both inclu- 
sive. I can see no error in the allowance 
of the item covered by exception 29, either 
as to principle or computation, but the sub- 
ject of exception 29, and the subject of ex- 
ception 30, are so connected, that, inasmuch 
as there seeius, on the evidence of Mr. 
Schnetzspahn, to be an error in allowing the 
entire item of ^24,864 20, covered by excep- 
tion 30, without a deduction of freight, and 
proceeds of sale of madder, and perhaps oth- 
er deductions, the report is sent back for a 
revision by the commissioner of his state- 
ments of the amounts of the two items cov- 
ered by exceptions 29 and 30. But no fur- 
ther testimony is to be taken in the case. 
I have labored imder difficulty in regard to 
the claim of Mr. Schnetzspahn, and other 
claims in regard to cargo, from not having 
been furnished Avith the exhibits put in and 
referred to in the evidence in respect to 
them, or with any statement showing how 
the commissioner ai*rived at the amounts al- 
lowed by him. 

The commissioner will make a new report 
in conformity with the foregoing directions. 



Case No. 12,170. 

The RUSSIA. 

[o Ben. 84.] i 

District Court, S. D. New York. April, 1871. 

Marshai^'s Costs — Payment of a Decree is a 
Settlement. 

A libel Iiavins been filed against a steamer, she 
was seized under process issued on it, and was 
discharged from that arrest on a stipulation for 
value having been given. Subsequently a final 
decree was rendered against her for $1-18,700, 
and that sum was paid into the registry of the 
court by the claimants, without an execution 
having been issued or a sale of property hav- 
ing taken place. Thereupon, the marshal by 
whom the original process was served, but who 
had, in the meantime, gone out of office, pre- 
sented to the clerk for taxation a bill for his 
commissions on the $148,700. under the fee bill 
of February 26th, 1853 (10 Stat. 161), as on a 
settlement of the case. The clerk declined to 
tax the bill, and the marshal appealed: Held, 
that the payment of the money under the de- 
cree was a settlement of the claim by the par- 
ties, within the language of the fee bill, and 
that the marshal was entitled to the commis- 
sion. The case of Bone v. The Norma [Case 
No. 1,626], criticised. 

[Cited in The City of Washington, Case No. 
2.772; The Olintonia, 11 Fed. 741; The 
Scottish Dale, 65 Fed. 811.] 

In admiralty. 

F. C. Barlow, pro se. 

D. D. Lord, for claimants. 

BLATCHFORD, District Judge. In this 
case, after a final decree for the libellant, for 
the sum of $148,700, that sum was paid into 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



the registry of the court by the claimants, 
without an execution having been issued, and 
without a sale of any property having taken 
place under the decree. The present marshal 
of the United States for this district was not 
raai'shal thereof when the attachment on the 
filing of the libel was issued. Such attach- 
ment was issued to and served by Francis 
G. Barlow, Esquire, who was at the time 
marshal of this district. The vessel was al- 
most immediately discharged from seizure and 
from the custody of Mr. Barlow, as marshal, 
by having been bonded under a stipulation 
for value, before decree. On this state of 
facts, Mr. Barlow presented for taxation to 
the clerk, as a charge against the claimants, a 
bill for commissions as due to him on the 
$148,700, amounting to $746, being one per 
cent, on the first $.jOO of the decree, and one- 
half of one per cent, on the excess over $500, 
namely, on $148,200. The clerk declined to 
tax the item, on the ground that, as the ves- 
sel had been discharged from the custody of 
the marshal prior to the entiy of the decree, 
and as the decree had been paid by the claim- 
ants, the commissions could not be allowed to- 
Mr, Barlow. From this decision Mr. Barlow 
has appealed to this court. It is stated that 
the present marshal, who was marshal when 
the decree was entered and paid, makes no 
olaim for any commissions on the amou"*- 
paid thereunder. 

The claim of Mr. Barlow is made under the 
provisions of the fee bill of February 26. 
1853 (10 Stat. 161), which provides (section 1> 
as follows, in respect to "marshal's fees:" 
"For serving an attachment in rem, or a libel 
in admiralty, two dollars; and the necessary 
expenses of keeping boats, vessels or other 
property attached or libelled in admiraltj'-, 
not exceeding two dollars and fifty cents per 
day; and, in case the debt or claim shall be 
settled by the parties without a sale of the 
property, the marshal shall be entitled to a 
commission of one per cent, on the first five 
hundred dollars of the claim or decree, and 
one-half of one per cent, on the excess over 
five hundred dollars: provided, that, in ease 
the value of the property shall be less than 
the claim, then, and in such case, such com- 
mission shall be allowed only on the appraised 
value thereof." The same section contains, 
also, the following provision, under the head 
of "Marshal's Fees:" "For sales of vessels or 
other property, under process in admiralty, 
or under the order of a court of admiralty, 
and for receiving and paying the money, for 
any sum under five hundred dollars, two and 
one-half per centum; for any larger sum, 
one and one-quarter per centum upon the ex- 
cess." 

The only case to which I have been refer- 
red on this subject is that of Bone v. The 
Norma [Case No. 1,626]. In that case the 
claim was settled without a sale of the prop- 
erty libelled, and before any claimant thereof 
appeared in court. The marshal claimed the 
commission here insisted on. The court (Mc- 
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Caleb, J.), admitted that the language of the 
act of 1S53, in the passage in question, was 
not free from difficultj^ but denied the claim 
of the marshal, on the j?i-ound that to allow 
it would be to give him a gratuitous compen- 
sation for services not actually rendered. It 
adds: "The law, I think, contemplated the 
presence of both tlie parties litigant in court, 
and the whole progress of the litigation short 
of the sale under the final decree; or it con- 
templated the possession of the property by 
the mai-shal, and the usual proceedmgs by ad- 
vei-tisemeut, &c., under an interlocutoiT order 
of sale, without the sale itself. It intended to 
provide an adequate comiiensation to the mar- 
shal for the ti'ouble and responsibility he 
assumes up to the moment of sale, and to 
put it out of the power of litigants to deprive 
him of such compensatiori for the.trouble and 
responsibility thus assumed, by a compromise 
or settlement before a sale under a final de- 
cree, or a sale xmder an interlocutory order 
of court This, in my judgment, is the only 
fair and rational interpretation to be given 
to the provision of the act of congress re- 
ferred to." 

It seems to me that the consti-uction put by 
Judge McCaleb upon the statute is a strained 
one. I see no ground for holding that the 
words "the parties," in respect to a suit in 
rem, require that there should be a party per- 
sonally in court as a claimant, aside from the 
acquiring of jurisdiction by the court, hj the 
service of proper process, or that a party must 
come into court as a claimant, to litigate, to 
make him a party settling the debt or claim, 
within the act In a suit in rem, the party 
who settles the deBt or claim, without a sale 
of the property, in order to relieve the prop- 
erty seized, on the stipulation for value, is one 
of "the parties" within the act, although he 
files no formal claim to the property. Nor do 
I see anything in the statute to-wai-rant the 
view that there must be the whole progress of 
the litigation short of a sale under a final de- 
cree, or possession of the property by the mar- 
shal under an order of sale, and steps by him 
towards a sale, but not followed by a sale. 
The commission is to be computed on the 
amount of "the claim or decree," thus making 
the statute applicable to a settlement either 
before or after a decree, but without a sale. 
The words "without a sale" are as applicable 
to a settlement before decree as to one after, 
and, in respect to a settlement before a de- 
cree, cannot require that there should be tne 
whole progress of the litigation short of a sale. 
A settlement "without a sale" means a settle- 
ment at any time, in the absence of a sale. 
In case of a sale under process in admiralty, 
or under the order of a court of admiralty, 
special compensation by way of commission 
is given, in the passage before cited from the 
act By the clause now under consideration, 
a fee is given for serving an attachment in 
rem, or a libel in admiralty, and then the nec- 
essai-y expenses of keeping property attached 
or libelled in adnfiralty are provided for, and 



tlien a commission to the marshal, that is, to 
tlie marshal who attached or libelled the prop- 
eitj-, is prescribed, in case the debt or claim 
is settled by the parties without a sale of the 
property, such commission to be computed on 
the amount of the claim or decree. In" case 
there is a sale, the commissions thei*efor, 
which are at a different rate, go to the mar- 
slial to whom the process or order for a sale 
belongs for execution, and. who makes the 
sale, and no commission is allowed under the 
clause relating to a settlement without a sale. 
It seems to me the language of the statute is 
too plain for any other consti-uction. 

A payment of the amount awarded by a de- 
cree is a settlement, within the statute. The 
commission is allowed, in ease of a decree, 
to be computed on the amount of the decree. 
Therefore, a" settlement cannot be limited 
merely to an arrangement or compromise be- 
fore decree. 

Nor does the fact that the property is dis- 
charged from' custody 'on a stipulation for 
value make any difference. If tlie legislature 
had intended tiiat the commission should be 
given only when the property continued in the 
custody of the marshal until the settlement, it 
would have been easy to so declare. But such 
a provision would have been easily evaded, 
by bonding the property, after the trouble 
of custody had all of it been undergone, and 
on the very eve of making a settlement 

A case of the collection of the amount of a 
decree, or stipulation, by execution against the 
stipulators, would come under another provi- 
sion of the act of 1853, which gives to a mar- 
shal, for serving a writ of execution, mileage, 
and for making the service, seizing or levying 
on property, advertising and disposing of the 
same by sale, set-off, or otherwise, according 
to law, and receiving and paying ' over the 
money, the same fees and poundage as are or 
shall be allowed for similar seiTices to the 
state sheriff. Such a collection by execution 
could not be called a settlement by the paitJes 
of the debt or claim without a sale of the 
property seized on the original attachment, so 
as to make it possible that a party should be 
subjected to a double charge, one for the com- 
missions, and one for the fees and poimdage. 

The decision of the -clerk on the taxation 
must be reversed. 



Case ISTo. 12,171. 

In re RUST. 

[i N. Y. Leg. bbs. 326.] 

District Court, N. D. New York. 1843. 

Bankuuptcy — Execution — Actual Lew — 
Decuee— Relation Back. 

1. The personal property of a bankrupt passes 
to the assignee in virtue of a decree of bank- 
ruptcy, notwithstanding the delivery to the 
sheriff of an execution against the bankrupt, 
prior to the filing of the petition. 
[Cited in Re Paine, Case No. 10,673.] 
[Cited in brief in Edwards v. Bntwisle, 2 
Mackey, 47J 
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2. It seems that an actual levy before peti- 
tion filed would give to the plaintiff such a lien 
or priority as is protected by the bankrupt act. 

3. The decree of the bankruptcy in compul- 
sory cases, as in cases of voluntary application, 
operates by relation back to the time of filing 
the petition, at least. 

4. Whether its operation does not also ex- 
tend to the time of committing the act of bank- 
ruptcy, except so far as the doctrine of rela- 
tion is limited by the first proviso of the second 
section of the bankrupt act [5 Stat. 440], qusere. 

[In the matter of Elam Rust, an involun- 
t<ary bankrupt.] 

This case came before the court on the pe- 
tition of the assignee of the bankrupt. 

Mr. Hall, for assignee. 
Mr. How, contra. 

CONKLING, District Judge. The mere de- 
livery of an execution to the sheriff does not 
give to the judgment a'editor a lien which 
will prevail over the title acquired by the as- 
signee to the personal effects of the defend- 
ant in the execution, under a decree of bank- 
ruptcy against him. Such is the established 
doctrine of the English courts; and there is 
nothing in tlie laws of this state, or in the 
bankrupt act, requiring or wan'anting a dif- 
ferent laile. By the delivery of the executioa 
to the sheriff, the property of the defendant 
is bound for some puiiioses; but the title to 
the property remains in him, and passes to 
the assignee. Smallcomb t. Cross, 1 Ld. 
Raym. 252; Cooper v. Chitty, 1 W. Bl. 65, 1 
Burrows, 20; IMarsh v. Lawreuce, 4 Cow. 
4G1. As no levy was made in this case until 
after the institution of proceedings in bank- 
ruptcy, it is unnecessaiy to decide whether 
oven a levy would have been sufficient to 
give a lien as against the assignee. I have 
met with no decision to this effect A de- 
cree of bankruptcy is in the natin-e of a 
statute execution for all the creditors, and 
vests the property of tlie defendant, ipso 
facto, in the assignee. Strictly speaking, tlie 
title of the defendant is not divested by the 
seizure under an execution. Still, however, 
the plaintiff may, in virtue of the levy, ac- 
quire such a lien or priority as it was the in- 
tention of congress to protect; and as, by 
the laws of this state, the right thus acquir- 
ed is superior to that acquired by a subse- 
quent bona fide pmcliaser for a valuable 
consideration (Butler v. Maynard, 11 "Wend, 
548), there seems to be much reason for 
holding it to be within the saving of the 
bankrupt act. 

For the reason already stated, it is also 
unnecessary to decide what would have been 
the effect of a" seizm'e of the goods of the 
bankrupt on execution, before the filing of 
the petition on the 7th of August last, but 
after the day (the 4th of March last) on 



which the act of banki-uptcy was commit- 
ted. According to the well-known doctrine 
of the English courts, the adjudication of 
banki-uptey extends back by relation to the 
time of the act of bankruptcy, however re- 
mote; and avoids all the acts of the bank- 
rupt; the maxim being that a banknipt can 
hold no property, and that all his property, 
from the time of the act of bankruptcy, 
vests by relation in the assignee. This doc- 
trine prevailed with some limitation until 
1825, when, in the consolidated bankrupt act 
passed in that year, a saving (like that con- 
tained in the 2d section of our act) was in- 
serted in favor of persons dealing with the 
bankrapt in good faith, and without notice 
of the act of bankruptcy, more than two 
months before the date, and issuing of the 
commission. In giving a construction to our 
act with respect to volimtaiy applicants, the 
eom-ts have \ery properly held that the de- 
cree of banki'uptcy extends back by relation 
to the time of filing the petition. This gives 
to the decree a retroactive operation as ex- 
tended as the nature of this class of cases 
admits. With respect to compulsory cases, 
I am not aware tliat any decision has been 
made upon this point. What construction 
ought to be given to the act in this respect, 
is a question of great importance. The prin- 
ciple of relation is, in effect, adopted by the 
2d section in declaring all future payments, 
&c., made for the purpose of giving a pref- 
erence, and in contemplation of bankruptcy, 
void as against the assignee; and it is also 
implied and recognized by the proviso in this, 
section relative to dealings with the bank- 
rupt more than two monHis prior to the fil- 
ing of the petition. If this latter provision 
had been in some other part of the act in 
the form of an independent enactment, in- 
stead of following, as it does, the clauses 
against preferences and frauds, and being in 
the form of a proviso to it, the inference 
would have been very strong that the legis- 
lature contemplated the application of the 
doctrine of relation in compulsoiy cases aris- 
ing under the act, without any other limita- 
tion than that expressed in the proviso. By 
the order and form of enactment actually 
adopted the question is undoubtedly to some 
extent affected. Its satisfactory decision 
will require an attentive consideration of the 
policy of the act in connection with these 
particular provisions. I have assumed in this 
case that the retroaction of the decree can- 
not be less extensive in a compulsory than 
in a voluntary proceeding, and that it must 
therefore relate back at least to the time of 
filing the petition by the creditor. 
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Case Ko. 12,17S. 

In re RUTH. 

LI N. B. R. 154; i 7 Am. Law Reg. (N. S.) 157; 
G Int. Rev. Rec. 166; Bankr. Reg. Supp. 33; 
6 Phila. 438; 24 Leg. Int. JJ56; 15 Pittsb. 
Leg. J. 62.J 

District Court, B. D. Pennsylvania. Oct 26, 
1867. 

Bankuuptcv — Exemptions — Under Unitbd 
States Statute — Undeii State Statute. 

1. Under the present bankrupt law of the 
United States, and the state exemption laws in- 
corporated with it by its provisions, the exemp- 
tion of such property, real or personal, of the 
appraised value of $300, as a bankrupt in Penn- 
sylvania may elect to retain as exempt under 
the laws of the state, is not included in, but is 
additional to, the exemption from the operation 
of the bankrupt law of such necessary and suit- 
able articles, not exceeding in value ?500, as 
with due reference, in their amount, to the 
bankrupt's family condition and circumstances, 
may be designated and set apart by the as- 
signee, subject to the court's revision. 

[Cited in Re Davis, Case No. 3,621.] 

2. But this exception, to the 'full value of 
$500, otight not to be allowed in all cases, with- 
out discrimination, or measure. 

The 14th section of. the bankrupt la-w of 
March 2d, 1867 (14 Stat. 522, 523), excepts 
from the operation of the assignment of a 
bankrupt's estate, his necessary household 
and kitchen furniture, and such of his other 
articles and necessaries, not e'xceeding in val- 
ue, in any case, $500, as shall be designated 
and set apart by the assignee, having refer- 
ence in the amount, to the bankrupt's family 
condition and circumstances; also bis wear^ 
ing apparel, and that of his vi-ife and chil- 
dren, and his uniform, arms, and equipments, 
if he is, or has been a soldier in the militia, 
or in the service of the United States, and 
such other propetty as is, or shall be, exempt 
from attachment or execution by the laws of 
the United States, and such other property 
not included in the foregoing exceptions, as 
is exempted by the laws of the state in which 
he is domiciled, to an amount not exceeding 
that allowed by such state -exemption laws in 
force in the year 1864. And it is enacted that 
the determination of the assignee in the mat- 
ter shall, on exception taken, be subject to 
the final decision of the court. 

The act of congress of Slay 19, 1828, § 3 
(4 Stat. 281), had provided that the proceed- 
ings upon executions in the courts of the 
United States should be the same as were 
then used in the courts of each state; and 
had empowered the courts of the United 
States, by rules of practice, to make such 
proceedings conformable to any changes 
tliereafter adopted by the legislation of the 
respective states. Through this act, and sub- 
sequent rules of practice adopted as author- 
ized by It, the practice in the federal and 
state courts, in 1864, was, in general, the 
same as to the exemption of the property of 
debtors. The laws of some of the states ex- 



1 [Reprinted from 1 N. B. R. 154, by permis- 
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empted personal property to an amount ex- 
ceeding in value $500; and the laws of sever- 
al states exempted real property to various 
greater amounts, extending in certain states 
even to the value of $5,000, if not beyond it. 
By tiie laws of other states, exemption was 
limited to subjects of the value in the whole, 
of less than $500. The laws of Pennsylvania 
exempted all wearing apparel of the debtor 
and his family, and all bibles and school- 
books in use in the family, and as to the 
debts contracted since 4th of July, 1849, ex- 
empted such other property, real or personal, 
as he might elect to retain, to the value of 
$300, to be ascertained upon his request, by 
the valuation of sworn appraisers summoned 
by the officer levying the execution. The 
debtor was allowed to elect to retain to this 
amount, out of any bank notes, money, stocks, 
judgments, or other indebtedness to him. Ac- 
cording to one of the forms which the judges 
of the supreme court of the United States 
have prescribed, under the authority con- 
ferred upon them by the 10th section of the 
bankrupt law, a debtor petitioning for adju- 
dication and relief in bankruptcy must set 
forth under a distinct head of one of the 
schedules annexed to his petition, a particu- 
lar statement of the property claimed as ex- 
cepted by the provisions of the 14th section 
of the act from the operation of his future 
assignment; giving each item and its valua- 
tion, and, if any portion is real estate, giving 
its location, desciiption, and present use. 
The statement is to be thus made in two di- 
visions, one of them containing the property 
claimed to be excepted, which may be set 
apart by the assignee under the 14th section 
of the act, and the other containing the prop- 
erty claimed to be exempted by state laws. 
One of the general orders (general order 19) 
of the supreme court requires the assignee, 
immediately upon entering upon his duties, to 
prepare a complete inventory of all the prop- 
erty that comes intp his possession, and to 
make report to the court, within twenty days 
after receiving the deed of assignment of the 
articles set off to the bankrupt by him, ac- 
cording to the provisions of the 14th section 
of t'he act, with the estimated value of each 
article; and allows to creditors twenty days 
from the filing of such reijort for taking ex- 
ceptions to the determination of the assignee. 
There is a form appended (form No. 20) of 
the schedule of property thus designated and 
set apart by the assignees to be retained by 
the bankrupt, requiring specification of it un- 
der five heads, namely, Necessary household 
and kitchen furniture; other articles and nec- 
essaries; wearing apparel of bankrupt and 
his family; equipments, if any, as a soldier; 
other property exempted by the laws of the 
United States; property exempted by state 
lawsi 

In this case, the bankrupt [David Ruth] 
had exhibited, in the proper schedule annexed 
to his petition, and under the proper head, a 
statement, in the two divisions prescribed, of 
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personal property to the valiie of ?oOO, 
claimed by him as excepted, which might tie 
set apart by the assignee, and other personal 
property to the value of $291.75, claimed as 
exempt by the laws of the state. The as- 
signee set apart for the bankrupt's use per- 
sonal propertj' to the appraised value of 
$500, and no more, composed of items includ- 
ed in each of the two divisions of the bank- 
rupt's claim of exceptions and exemption, an- 
nexed, as above, to his petition. According 
to the assignee's inventoiy, and the estimate 
of the appraisers, the whole value of the re- 
maining personal estate was §259.55. The 
real estate was appraised at $2,000. "The 
bankrupt demands of the assignee that the 
additional three hundred dollars' woi-th of 
property exempted by the laws of Pennsyl- 
vania shall be set apart to him." This the 
register certifies; adding that "the opinion of 
the court is required for the guidance of the 
assignee." The bankrupt thus demands, in 
effect, an exemption to the value, in the 
whole, of $800. 

It was objected that an exemption to this 
amount should not be allowed in any case. 
In support of the objection, it was said, in 
this case and in another one somewhat simi- 
lar, that the legislation of the United States 
having assumed $500 in value, and the legis- 
lation of the state having assumed 8300 in 
value, to be the greatest proper amount of 
exemption, a result of the two legislations 
combined which would extend the exemption 
to $800, cannot have been intended, because 
it would be absurd. It was therefore argued 
that the exemption of $500 under the act of 
congress must be imderstood as including 
that of $300 under the laws of the state, ex- 
cept as to bibles and school-books, which 
alone were withLn the proper meaning of the 
phrase "other property" in the act of con- 
gress. Although a debtor might, under the 
law of the state, elect that real property of 
the appraised value of $300 should be ex- 
empt, yet, when he did so, he made it, ac- 
cording to this argument, a part of the $500 
in value exempted. At all events it was con- 
fended that the twofold or cumulative exemp- 
tion could only be allowable in a case in 
which the subjects of the two divisions were 
so different that those of the one kind could 
not be included in those of the other, and 
consequently, that it should not be allowed 
in the present case, where the whole exemp- 
tion was. under both divisions, claimed from 
personal estate of the same general charac- 
ter. 

It was answered that the assumed inten- 
tion to limit the exemption to $500 in value 
was not rightly attributable to congress, and 
that the contrary became apparent on recur- 
rence to the above mentioned exemption laws 
of some other states, which the act of con- 
gress had, in effect, incorporated with its pro- 
visions, these laws admitting exemptions to 
amounts vastly greater than $500; and that 
even if this had been otherwise, the exemii- 



tion of $300 under the Pennsylvania laws 
could not be included in that of $500 under 
the act of congress, because the subjects were 
different. The difference asserted was that 
the subjects of exemption under the state 
laws were, except as to their valuation, deter- 
mined absolutely by the debtor's own arbi- 
traiy election, whereas, under the act of con- 
gress, the subjects of exemption were deter- 
minable by a designation which the assignee 
was to make, upon relative considerations of 
suitableness, depending upon the debtor's 
family and condition in life, and his former 
circumstances, and that, this determination 
was afterwards judicially revisable. It was 
contended that the subjects were therefore 
different, and, according to the relative sense 
of the words "other property" in the act of 
congress, were independent of, and conse- 
quently additional to, one another. Accord- 
ing to this argument, besides wearing appar- 
el, bibles, school-books, uniforms, arms, and 
equipments, -and property to the appraised 
value of $300, arbitrarily designated by the 
bankrupt himself, the assignee is, with due 
reference to the bankrupt's family condition 
and circumstances, to designate such addi- 
tional propei*ty as may not, in these respects, 
be vmsuitable, which cannot exceed, but may 
reach $500 in value; and thus the whole may 
amount, in a proper case, to $800, in addition 
to the wearing apparel and other specifically 
designated articles. As to the special con- 
siderations which ought, under the act of 
congress, to determine the designation by the 
assignee, or to determine its exlens'on to 
such a maximiim, nothing was said on eitlier 
side. 

CADWALADER, District Judge. If the 
exemption laws of all the states had i-esem- 
bled those of Pennsylvania, there would have 
been great apparent force in the argument 
against allowing the twofold exemption un- 
der the state laws and the act of congre'ss to 
extend in any case, in the whole, beyond the 
value of $500. There wotild, however, have 
been difficulty in accommodating the argu- 
ment to the words of the act of congress. 
Whether this difficulty eoiild have been over- 
come, it is unnecessary to consider, because, 
upon i-ecurrence to the exemption laws of 
otlaer states which are, in effect, incorporated 
with the act of congress, the argument loses 
all force, or all applicability. The act of con- 
gress must therefore be intei-preted with ref- 
erence to the other motives of legislation. 

Proceedings in bankruptcy, where it is in- 
voluntary, resemble, in many respects, a gen- 
eral execution for the equal benefit of the 
creditors. "Where bankruptcy is voluntary, 
the resemblance does not in aU respects fail. 
It is foreign to the puipose of proceedings 
under such a bankriiptcy, that they should 
operate upon property otherwise exempt from 
execution, unless it is thus exempt under de- 
fective previous laws, which the bankrupt 
law is, in this respect, intended to improve. 
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Under the present bankrupt law no siicli 
■change was intended. On the conti-ary, the 
pi-evious uniform system, under state laws of 
exemption, in the federal and state courts is 
C'ontiuued, as it had been established under 
the act of congress of 1828, and under sub- 
sequent rules of the federal courts author- 
ized by this act. In this respect, the bank- 
rupt law merely provides that the state ex- 
-emption laws, thus previously adopted, shall 
still apply, so as to exclude their subjects 
from the operation of the proceedings in bank- 
ruptcy. Tlie law further enacts, in effect, 
that there may, in proper cases, be ah addi- 
tional exemption to be gi-aduated with refer- 
ence to the number, health, &c., of the bank- 
rupt's family, to his condition in life, socially 
and otherwise, and to his former and recent, 
if not present, circumstances. Confusion of 
the views of tiie present question has arisen 
from hastily assuming that it is a question 
of the absolute immeasux'ed allowance of an 
additional exemption to the value of ?500. 
The allowance is conditional, and is measured 
with reference not merely to value, but also 
to subjects, and their suitableness to personal 
requirements. The subjects must be neces- 
saries and other articles which, in character, 
as well as in amount and value, are suitable 
to his family condition and circumstances. 
There may be cases, few perhaps in number, 
in which, though he may own property of a 
value considerably exceeding .?300, it would 
sanction a fraud upon his creditors to allow 
him any part of the excess beyond it, ex- 
cept the specifically designated articles. For 
example, in a possible case, a debtor who 
never had owned property to the value of 
.i;300 beyond the amount of his debts, might 
Ijecome a bankrupt for the verj* puipose of 
depriving creditors of recourse to assets in 
excess of this value. Such an attempt should 
never be successful. In ordinary cases, the 
property excepted should not, however, be of 
less value than $200, in addition ta the sub- 
jects of the state exemption laws to the value 
of $300, and the specifically designated ar- 
ticles. In special eases, the property addi- 
Ttionally excepted may be of greater value; 
iind, in some extraordinary cases, may be of 
the full value of §500, making the whole 
value, including §300 under the state laws, 
amount to $800, in addition to that of the 
wearing apparel and other specifically desig- 
nated articles. 

In the act of congress the articles newly ex- 
■cepted are mentioned first, and those pre- 
viously exempted by state laws are mention- 
ed lastly. The more natural order of consid- 
ering the two subjects in Pennsylvania, if 
not elsewhere, is, perhaps, to invei*t this ax- 
i-angement. Thus, the assignee should first 
■consider what exemption is claimed under the 
-laws of the state. As to the subjects of this 
elalm of exemption, his only function is to 
see to their proper appraisement In seeing 
to It, he should proceed as comformably to 
the laws of the state as may be possible. 



These subjects of exemption, and the spe- 
cifically designated articles, having been set 
apart, a more responsible duty is afterwards 
to be performed by him in designating the 
additional articles excepted under the act of 
congress. 

In the present case, I infer that if the bank- 
rupt is not to obtain a further exemption 
than has been allowed, neither he nor any 
other party objects to the selection of the ar- 
ticles which he has received. He was mis- 
taken In demanding the additional amount as 
of absolute right, independently of considera- 
tion relative to Ms family condition and cir- 
cumstances. On the other hand, the assignee 
was also mistaken if he supposed the act of 
congress to preclude him absolutely, under 
aU circumstances, from allowing an exemp- 
tion beyond the value of §500 in the whole. 
Whetlier this bankrupt ought to have receiv- 
ed more than has been allowed I have no 
certain means of deciding from what is now 
before me. This must be determined by the 
assignee, whose report, if the -bankrupt per- 
sists in his claim, will be made hereafter 
through the register. 
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Case K"o. 12,173, 

RUTHERFORD v. MOORE. 

[i Granch, 0. O. 388.] i 

Circuit Court, District of Columbia. Dee. 
Term, 1806. 

SlANDEU — 4^CTIONABI.E WoitlJS — AVEKMESTS. 

1. Actionable words spoken in the second per- 
son, will not support an averment of words spo- 
ken in the third jjerson. 

[Followed in Birch v. Simms, Case No, 1,427.] 

2. The words "He gets his living by thieving," 
are actionable. 

F, S. Key, moved for a new trial because 
the Court had admitted improper evidence; 
and in arrest of judgment because the words 
are not actionable. The words were, "He 
gets his living by thieving." It must be a 
specific charge of some crime or misdemean- 
or liable to punishment. A thief-catclier, an 
officer of justice, or a judge who gets fees, 
may be said to get his llT'ing by thieving; 
and he cited Onslow v. Home, 3 Wils. 180; 
Holt V. Seholefield, 6 Term R. G91; Dawes 
V. Bolton, Cro. Eliz. SSS; Baker v. Pierce, 
lid.. Raym. 959; and King v. Aylett, 1 Term 
R. 70. 

Mr. Law, contra. The docti'ine of mltiori 
sensu is obsolete; the modern rule is that 
words shall be taken according to their com- 
mon understanding and meaning. Beavor v. 
Hides, 2 TVils. 300. 

The errors in arrest of judgment, were over- 
i*uled. The motion for new trial was on the 
ground that the.com't erred in suffering words 
spoken in the second pei-son, "you," &c., to 
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be given in evidence in support of the allega- 
tion that the defendant said "He gets," &c.; 
and -Mr. Key cited Esp. N. P. 521. Mr. Law, 
contra, cited Rex v- Pocock, Strange, 1157. 

THE COURT granted a new trial on the 
ground of admitting the improper evidence. 

Mr. Law, for plaintiff, moved to amend; 
which was allowed on payment of the costs 
of this term, except the jury fee. 

[See Case No. 12,174.1 



Case No. 12,1'^4. 

RUTHERFORD v. MOORE. 

[ 1 Craueh, O. 0. 404.] i 

Circuit Court, District of Columbia. June 
Term, 1807. 

WlTSESS— COMPETESCY — HOW ShOWX. 

Quaere, whether a witness, who has declared 
his disbelief of a future state of rewards and 
punishments, is a competent witness. And 
whether such declarations can be given in evi- 
dence to the court, to prevent the witness from 
being sworn and examined. 

Slander. The plaintiff offered .L A. as a 
witness. 

F. S. Key for defendant, objected that the 
witness had declared his disbelief in a future 
state of rewards and punishments, and stated 
that he had witnesses ready to prove such 
declarations. 

CRANCH, Chief Judge, stopped him, and 
doubted whether that mode of proceeding had 
ever been adopted in any court; and whether 
the fact, if proved, did not go rather to the 
credit than the competency of the witness. 

THE COURT asked Mr. Key for authori- 
ties. He cited Esp. N. P.; and Peake, Bv. 
90; Omyehund v. Barker, 1 Atk. 21; 1 Wils. 
84; Willes. 538. 

THE COURT inclined to think that the only 
mode of proving the fact of belief has hereto- 
fore been by an examination of the witness 
himself, and that it ought to go rather to the 
credit. But Mr. Key waived the question as 
to the competency, and examined his witness- 
es as to the credibility. 

[See Case No. 12,173.] 
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Case No. 12,175. 

RUTHERGLEN v. WOLF et al. 

Ex parte COHEN. 

[1 Hughes, 78.] 2 

Circuit Court, E. D. Virginia. Nov., 1876. 

Lis Pendens — Record — flLCTiON in Federal 
Court. 

The purchase of real estate in Virginia while 
a suit relating to it is pending in a court of the 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



United States is mvalid as against the plaintiff 
in such suit, although the lis pendens be not re- 
corded as required by Code Va. 1873, p. 1166, 
c. 182. § 5. 

[Cited in U. S. v, Humphreys, Case No. 15,- 
422; Shufeldt v. Jenkins, 22 Fed. 370.] 

In equity. On the eighth day of November, 
1867, Samuel Wolf made a deed, in which his 
wife joined, conveying a lot of land and house 
in Petersburg, to Eli KuU, a brother-in-law; 
the property being alleged to have been worth 
about ?2,000, and the purchase price set forth 
in the deed being $1,700. Eli KuU was one 
of the- sons of Jacob Kull, and a member of 
the firm of Jacob Kull & Sons. Shortly after 
this. Wolf's stock of goods, worth some 
.?0,000, was taken by process of distress is- 
sued by the said Jacob Kull & Sons, the prin- 
cipal part of which was disposed of under 
that process, but a part of the goods remain- 
ed. On the 4th of January, 18GS, AVolf made 
a trust deed for the benefit of his general 
creditors, conveying the remnant of his stock 
of goods and the furniture in his storehouse 
for that purpose. On the 22d of January, 
ISGS, he filed his petition in bankruptcy in 
the United States district court for this dis- 
trict, and Andrew Rutherglen was appointed 
Ms assignee. On the 11th of February, 186!), 
the assignee filed his bill in this, the circuit 
court of the United States, against Kull and 
others, charging that the deed of November, 
1867, and the distraining process afterwards 
instituted by Kull & Sons, were fraudulent 
transactions as between the bankrupt and 
Kull & Sons, and pi-aying that the deed of 
the house and lot be set aside, and that Kull 
& Sons be made to account for the goods tak- 
en by them under their process of distress. 
On the 27th of April, 1875, during the pen- 
dency of this suit, Eli Kull sold the house and 
lot in Petersburg to Max Cohen. Cohen, on 
the 27th of October, 1876, filed his petition in 
this court, in this suit of The Assignee v. Kull 
and others, pmying that he might be made a 
paity defendant, which was done, and al- 
leging that the said house and lot had been 
sold to him at public auction, after due ad- 
vertisement; and publicly purchased by him 
in good faith and for full value, and without 
notice, direct or indirect, in any manner what- 
ever, of the pendency of this suit, or of any 
suit in respect to the house and lot in ques- 
tion, or of any defect in KuU's title to the prop- 
erty; and alleging also, that no memorandum 
of lis pendens had been recorded by the com- 
plainant in this suit so as to affect him with 
constructive notice thereof. He claimed that, 
as a purchaser in good faith for full value, 
without notice, and in the absence of the 
docketing of a lis pendens as required by the 
Code of Virginia, he is not bound by the pro- 
ceedings in this court, and ought to be pro- 
tected in his title by the court, and prays re- 
lief or remedy. The deed of Wolf to Eli Kull 
was, in due course, pronounced fraudulent, 
null, and void, and was annulled and re- 
leased. 
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On a hearing of this petition before BOND, 
Circuit Judge, it -was adjudged and decreed, 
among other things, that Max Cohen being a 
pendente lite purchaser of the house and lot 
in the bill mentioned, from Eli Kull acquired 
no title thereto as against Wolf's assignee in 
bankruptcy, and that the said Cohen do de- 
liver possession of the same to the said as- 
signee, the plaintiff in tliis cause. 



RUTLAND & B. R. CO. (BOODY v.). See 
Case No. 1,635. 



Case 3Sro. 12,176. 

RUTLAND & B. R- CO. t. CROCKER. 

r4 Blatchf. 179; i 29 Vt. 540; 21 Law Rep. 201.] 

Circuit Court D. Vermont. May, 1858. 

COKPOUATIONS — StOCKHOLDEKS — ACTION I?OK UN- 
PAID Subscriptions — Conditional 
CoNTK act—Evidence. 
Where C, who was president of the Taunton 
Locomotive Company, subscribed to the stock 
of a railroad company, "payable in cash on the 
delivery of the last engine of twelve from the 
Taunton Locomotive Manufactory"; Meld, in an 
action against 0. for the amount of the sub- 
scription, that it was competent for C. to put 
in evidence a contract made by the Taunton 
Company with the railroad company, on the 
same date with the subscription, for the delivery 
of twelve engines, and to show by parol that 
that was the contract referred to in the sub- 
scription, and tliat all twelve of the engines re- 
ferred to in it had not been delivered. 

This was an action to recover the amount, 
with interest, of a subscription made by the 
defendant [William A. Crocker], June 1st, 
184T, to the capital stock of the Champlain 
and Connecticut River Railroad. Company, a 
corporation created by the legislature of Ver- 
mont, and the name of which was subse- 
quently changed to that of the plaintiffs in 
this suit. By the terms of the subscription, 
the subscribers bound themselves to take the 
number of shares affixed to their names, and 
to pay for the same according to assessments 
to be made from time to time, as provided 
in the charter, and upon certain conditions 
particularly specified in the subscription pa- 
per. The defendant's subscription was for 
seventy shares, "payable in cash, on the de- 
livery of the last engine of twelve, from the 
Taunton Locomotive Manufactory." The 
shares were one hundred dollars each. At 
the trial, evidence was given on the part of 
the plaintiffs, tending to shOA? that the sever- 
al conditions stated in the subscription paper 
had been complied with, that the assessments 
upon the stock had been duly made, and no- 
tice given to the defendant, that all the re- 
quirements of the charter had been observed, 
and that the road had been constructed. In 
respect to the special condition annexed to 
the subscription of the defendant, the proof 
was, that the Taunton Locomotive Company 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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had delivered fourteen engines, the last of 
which was delivered in the latter part of Sep- 
tember, 1851, and the twelfth one, the last 
of February, in the same year; that the en- 
gines were new, and were manufactured at . 
that company's establishment; and that a 
Mr. Fairbanks was the general agent, and 
the defendant the president, of that company. 
The defendant, in the course of the trial, 
gave in evidence a vote of the directors of the 
plaintiffs, tmder date of June 4th, 1847, ap- 
proving of a contract made with the Taunton 
'Locomotive Company for twelve engines, and 
offered in evidence the contract, dated June 
1st, 1847, and, in connection therewith, pro- 
posed to call Fairbanks, the agent, to prove 
that that was the contract for engines re- 
ferred to in the defendant's subscription, and 
that the whole number of engines had not 
been delivered. But the court overruled the 
evidence, holding, that the subscription was 
payable upon the delivery of any twelve en- 
gines by the Taunton company. There hav- 
ing been a verdict for the plaintiffs, the de- 
fendant now moved for a new trial. 

David A. Smalley and E. J. Phelps, for 
plaintiffs. 

Benjamin P. Thomas and Milo L. Bennett, 
for defendant 

NELSON, Circuit Justice. This case ought 
to have been disposed of at a much earlier 
date. It was in the hands of the late la- 
mented Judge Prentiss, for exa:6iination and 
decision, at the time of his death, and cir- 
cumstances, over which I had no control, 
have since prevented" me from giving to it 
that consideration which its importance re- 
quired. 

' After the fullest consideration, I am satis- 
fied that the court erred in excluding the evi- 
dence offered by the defendant. The terms 
of the clause annexed to the subscription im- 
port some previous agreement or xmderstand- 
ing between the parties, in respect to the 
engines. The money was to be paid on the 
delivery of the last engine of twelve from 
the works of which the defendant was the 
head. There must ^ave been an agreement 
for the delivery of twelve engines, and it is 
fair to conclude that they were to have been 
delivered at some specified time or times, and, 
especially, that some time was specified, "with- 
in which the last was to have been delivered, 
as the payment of the money depended ttpon 
the delivery. If there was no specified time, 
either in fact, or in contemplation of law, the 
subscription might have been rendered nuga- 
tory at the election of the defendant, and he 
could have postponed the delivery indefinite- 
ly. Again, as the event, to wit, the delivery 
of the last JOt the twelve engines, upon which 
the money was to be paid, depended upon the 
act of the defendant himself, unless there was 
some agreement binding him, or his com- 
pany, to deliver the engines, not only the last 
one of the twelve, but each and all of them. 
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tlie subscription would have been a coutract 
■wholly upon one side, as no obligation or du- 
ty would have existed on the part of the de- 
fendant, to deliver the engines, and, there- 
fore, the time of payment might never have 
happened. 

In order to give the subscrii)tion any bind- 
ing operation or effect, against the defendant, 
it seems to me, that the reference to the 
twelve engines and the delivery of them 
must be constmed as relating to some con- 
tract previously entered into between the par- 
ties, providing for the manufacture or pro- 
cm-ement of the same, and which, when pro- 
duced or proved, would explain the intent 
and meaning of the words. The court was 
misled, at the moment, on the trial, from a 
consideration of the difficulty of permitting 
parol evidence to connect the two instru- 
ments, and entertained the view that the 
rule should be confined to papers explanatory 
of the transaction, and which, on the face of 
them, referred to one another. But the rule, 
thus applied, is manifestly too narrow. The 
paper is admissible and relevant, if, in point 
of fact, it is a part of the same transaction. 
Cornell v. Todd, 2 Denio, 130, 133. This 
principle is conclusive against the ruling upon 
the point in question. The evidence offered 
and rejected was full, not only to make out 
the contract in respect to the engines, but, 
also, to show that it constituted a material 
element in the contract of subscription. The 
two contracts were of even date, and were 
made between substantially the same par- 
ties, and specified the same number of en- 
gines. The price, and the time and terms of 
delivery of the engines, were agreed upon, 
and the contract was approved by the direct- 
ors of the plaintiffs, three days afterwards. 
I ought to add, that this interpretation seems 
to be the one given to the claiise in the sub- 
scription, by the pleader, in the declaration. 

There are several other very important 
questions presented in the case, and which 
were argued by the counsel, but, as the case 
must go down for a new trial, I shall leave 
them for a more full consideration and fur- 
ther argument, as the facts may appear on 
the second trial. 

A new trial is granted, with costs to abide 
the event. 



Case JNo. 12,177. 

RUTLEDGE v. BUCHANAN. 

[Brunner, Col. Cas. 237; i Cooke, 303.] 

Circuit Court. D. Tennessee. 1813. 

Grant— Actual Survey— Naturat, Objects. 

To establish a grant there must be an actual 
survey or such a description, with referiince to 
natural objects or other lines capable of identifi- 
cation, as will lead to the place called for. 

The plaintiff [Rutledge's lessee] procured a 
grant for the land in controversy from the 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 



state of Tennessee, dated in the year 1808, 
and proved the defendant was in possession 
at the time of the service of the declai-ation 
in ejectment. The defendant then inti-oduced 
as evidence a grant to himself for the same 
land, from the state of North Carohna, of a 
date long anterior to that relied on by the 
plaintiff. The defendant's grant called to be- 
gin "on a sycamore, running thence," etc. No 
actual survey was ever made. For the pur- 
pose of proving the beginning called for in 
the grant the defendant offered in evidence 
an entry made in his name, upon which the 
grant was founded, calling to begin at a 
"sycamore marked I. T.— .1. B." And fur- 
tiicr, that before the making of the entry 
the sycamore tree had been marked with 
these letters by a company of locatoi-s, with a 
view of calling for it in an entry to be made 
for the defendant. 

Gmndy & Trimble, for plaintiff. 
Whiteside, Hayes, & Haywood, for defend- 
ant. 

BY THE COURT. The evidence offered is 
not admissible. To establish a grant there 
must be an actual survey, or such a descrip- 
tion in the gi-ant itself as will lead to the place 
called for. In this case there is no actual sur- 
vey, no marked lines or corners were ever 
made for the sm-vey; nor is any object called 
for so distinguishable from other objects as to 
make it certain what particular spot is to be 
fixed on as the begiiming. A tree may have 
been marked as the beginning of an entry, 
and an entry may afterwards have been 
made calling for the tree so marked; but still, 
unless the grant in calling to begin at a tree 
so describes that tree as for it to be certain 
it was the one intended, evidence of the mark- 
ing of the tree and making of the entry is not 
admissible to support the grant. Such a de- 
scription or reference is not given in this case. 
And the court is further of opinion that in 
all eases where there has been no actual sur- 
vey, the grant cannot be good unless'it eon- 
tains a good description of the land in refer- 
ence to natural objects, such as watercourses, 
mountains, etc., or to other lines capable of 
identification. The call to begin on a tree 
will not do. unless the tree possesses some 
IDeculiar qualities distinguishing it from other 
trees, which qualities must be described in 
the grant. Nor is it competent in this case 
for the defendant to prove the marking of this 
tree for a location. JIarked lines and comers 
made for a location and not for the survey 
cannot be given in evidence to support the 
calls in the grant, unless they are referred to 
by the certificate of survey. 

Taking all the case togetlier the court is de- 
cidedly of opinion that the marking of a tree 
for the beginning of a location is not com- 
petent evidence to prove the corner called for 
in a grant, unless by some expression in the 
grant it is evident that the tree which it 
calls for is the one marked for the location. 
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Case IsTo. 1S,178. 

RUTTER et al. v. The FERRIS. 

[17 Leg. Int. 116; i 4 Phila. 38.] 

Bistrict Court. E. D. Pennsylvania. 1860. 

Salvage — Dekelict Vessel asd Uakgo — Value 
OF Vessel— Redemption— Deposits. 

1. A judicial sale of a vessel is never a fair 
test of her valut. 

2. Where she can be restored to a navigable 
condition, and enabled to resume her voyage 
with her cargo on board, the award of a fixed 
sum to the salvors is always preferable to the 
award of a proportion of the proceeds of a fu- 
ture judicial sale; and the amount of the award 
should be estimated with a view^ to tJie proba- 

, bility of its being raised without an admiralty 
sale, and in some cases, with regard to the 
Drobability of its being raised by way of bot- 
tomry or hypothecation. In cases of salvage 
nromnt redemption of the property is encour- 
aged, both in the earlier and ulterior stages ^f 
them, in the practice of permitting pecuniary 
deposits to secure the salvage money. 

In admiralty. 

This was a libel for salvage. The bai'que 
FeiTis, a British vessel, left New York with a 
cargo of naval stores, rosin, tar, &c., on 
board, upon the 14th Feb'y, 18G0, bound for 
the port of Inverpool. .After proceeding about 
two days upon her voyage, the vessel began 
to labor heavily, shipping large seas on deck, 
when the pumps were sounded and five feet 
of water were found in the hold. The efforts 
made to free her from the water being inef- 
fectual, she made a signal of disti-ess, and her 
captain and crew were taken on board by the 
ship 'the Forest City, who carried them to 
New York. On the 17th Feb'y she was found 
by the vessel of tlie libellants, the barque 
Charlotte E. Tay, thus abandoned at sea and 
derelict. The crew of the Charlotte E. Tay 
consisted of six men, besides the captain, two 
officers, the steward, and a cabin boy. The 
first officer and two of the crew of the Tay 
were placed on board the Ferris, with orders 
to bring her, if possible, to the port of Phila- 
delphia. For three days the weather con- 
tinuing tempestuous, and the sea running 
high, they labored to keep her afloat; when, 
on the 20th Feb'y, the wind changing, they 
made the Delaware breakwater and took four 
pilots on board, who brought her to this port, 
which she reached on Thursday, February 23, 
1860. The libel averred, and it was not de- 
nied in the answer*, that had it not been for tlie 
iissistance thus rendered to her the barque 
Ferris and hev cargo would have been lost; 
nnd prayed a decree of such sum of money 
or proportion of the value of the barque 
and her cargo to the libellants [Rutter, New- 
hall & Co.], as compensation for their salvage 
services, as should be meet and reasonable. 

3klr. Kane and G. M. Wharton, for libel- 
lants (salvors). 

Mr. Riche, G. W. Biddle, and Wain & Cra- 
TOond, for respondents. 

1 [Reprinted from 17 Leg. Int. 116, by permis- 
sion.] 



CADWALADER, District Judge. In this 
case, the services were highly meritorious. 
The property which has been wholly saved, 
would probably have been wholly lost, if 
they had not been rendered. Whether, in- 
deed, any particular merit is atti-ibutable to 
the navigator of the Tay is, perhaps, doubt- 
ful. But whatever may detract from the 
value of the services rendered by this vessel, 
increases the merit of those of her crew who 
boarded the derelict vessel, and brought her 
into port This may, therefore, affect here- 
after the distiibution of the salvage to be 
decreed, but should not in- the meantime, 
operate in reduction of its entix'e amount. If 
a proportion of the net proceeds of a future 
judicial sale should be decreed as the com- 
pensation for the salvage service, I think 
that, with a due regard to the policy of en- 
couraging the enterprise and perseverance of 
nautical salvors, the proportion ought to be 
one-half. But I do not think this the proper 
mode of determining tlie amount. A judicial 
sale is never a legal test of value. Where it 
has occurred in consequence of the default 
of a party who should have protected the 
property against it, he is liable for the dif- 
ference between the actual proceeds and the 
fair market value. This has been adjudged 
in the circuit court for this district, sitting 
in equity. A judicial sale imder proceedings 
in admiralty, is peculiai'ly the reverse of a 
fair test of value; it is more frequently the 
means of producing inordinate sacrifice. Th** 
subject of sale is often at a place not its 
proper market In order to avoid the char- 
ges of custody and other accumulating costs, 
the sale is often ordered before absent par- 
ties interested can be represented. In other 
cases, in consequence of tlie delay which oc- 
cm'S, the property frequently imdergoes de- 
terioration, while these charges and costs 
accumulate. Af tei-wards, when the dregs of 
litigation are sold, they are often sadlj'- sac- 
rificed according even to their deteriorated 
value. This vessel and her cargo together, 
according to the market rate of commercial 
sales and purchases, are now valued at be-* 
tween §18,000 and $19,000. Experience ot 
admiralty sales in all parts of the world 
attests the probability that the nett future 
avails of a sale of this propertj^ by the mar- 
shal might not exceed the half of that 
amount That the present case would pi-ob- 
ably constitiite an exception from the general 
tnith of the remark is not safely to be con- 
jectured. But, if it were an ascertained ex- 
ception, the general remark as to the or- 
dinaiy effect of awarding one-half of the 
nett proceeds would not be less applicable. 

When a vessel can be restored to a nav- 
igable condition, and enabled to resume her 
voyage with her cargo, the award of a fixed 
sum is always preferable to that of a pro- 
portion. The value of the property saved is, 
of course, always to lie regarded in fixing 
the sum. The preliminary appraisement may 
be regarded as determining the approximate 



RUTTER (Case No. 12,178) 



[21 Fed. Cas. page 100] 



value according to tlie force of a sale made 
without undue sacrifice. The proportion of 
this appraised value decreed in the form of a 
fixed sum should not he the same as the 
proportion of proceeds of a future judicial 
sale. The amount should be estimated with 
a view to the prohahility of its being paid 
without any such sale; and, in some eases, 
with a view to the probabilily of its being 
raised by way of bottomry, or simple hy- 
pothecation. An examination of the eases of 
salvage awarded in fixed sums for boarding 
and bringing in derelict vessels will show, 1 
think, that the proportions of such sums to 
the respective amounts of the preliminary ap- 
praisements has usually been less than one- 
half of the proportions awarded as payable 
out of proceeds of judicial sales. This dif- 
ference in proportion has not always been 
attended with any reduction of the amounts 
received by the salvors. 

In administering maritime law under this 
head, the prompt redemption of the property 
saved from judicial custody is encouraged in 
the practice of permitting pecuniary depos- 
its to secure the salvage. This is usually 
done in the earliest stage of a salvage cause. 
In the ease of a vessel or other property not 
at the port of its ownership, an extended ap- 
plication of the principle in ulterior stages of 
the cause, may sometimes promote the inter- 
ests of commercial navigation. This remark 
applies particularly when, as in the present 
case, the vessel and cargo are of distant for- 
eign ownei-ship. Merchants and capitalists 
at or near the point of refuge, ought always 
to be encouraged and facilitated in advan- 
cing to her master and owners, funds to pay 
salvage, and enable her to resume her voy- 
age, instead of abiding the doom of an ad- 
miralty sale. Justice must, at the same time, 
be done to the salvors. But they are usually 
nautical persons, to whom promptness of set- 
tlement is often quite as important as the 
amount receivable. Public policy, rather 
than their own merit, often determines the 
amount of their compensation. It ordinarily 
exceeds greatly the mere value of the serv- 
ice rendered. Public policy has likewise oth- 
er objects, and among them that of encoura- 
ging offers to rescue the propei-ty from litiga- 
tion. 

In a foreign port, by which I mean any 
other than a vessel's home-port, when a sum 
of money not inadequate as a compensation 
to salvors is promptly offered, at an early 
liearing of a salvage cause, and the master 
or agent of the owner cannot obtain an ad- 
vance of a greater sum in order to get the 
vessel afloat and enable her to resume her 
voyage, the policy which would induce a 
court of admiralty to adhere veiy closely to 
any slightly different rate or amount that 



might otherwise have been decreed, would 
be narrow and illiberal. The rejection of 
such an offer might occm* when a larger 
amount could not be raised. The result 
might then be a disastrous judicial sale. The 
party making such an offer becomes, in cer- 
tain cases, as it were, a second salvor. The 
rate of a salvage compensation is always, if 
not arbitrary, more or less uncertain. If 
the particular circumstances of a case, nice- 
ly scanned, would, in the absence of such an 
offer, have induced a judge to decree a some- 
what larger amount, he might little promote 
the interests of navigation by rigidly refus- 
ing to liberate the property saved on pay- 
ment of the sum offered. In the present ease, * 
if no such offer had been made, I would 
probably have decreed the payment of ?4,- 
500, with the expenses which aj-e said to 
amount to about ?850, and costs, to the libel- 
lants. By consent, this cause was lieard sum- 
marily soon after its commencement The 
agent of the foreign owners— the master of 
the vessel assenting— without any knowledge 
of my views as to the amount — offered at the 
hearing to pay in cash at once, §5,000, to ob- 
tain the liberation of the property saved, 
without making any further payment in re- 
imbursement of expenses incurred by the 
salvoi-s, or for costs. This offer was prompt- 
ly made, in the earliest stage of the litiga- 
tion in which parties in the situation of those 
making it coTild, through the depositions,, 
have been properly apprized of the particu- 
lar merits of the controversy. The difference 
between this offer and tlie decree which 1 
might otherwise have made, is too small to 
be acted upon. Perhaps the decree for $4,- 
500, and expenses and costs of suit, if made, 
would be acquiesced in, and the amount at 
once paid. But I will not speculate upon 
such a contingency. By so doing in this, or 
in other cases, I might frustrate the purpose 
in view. A small addition might, for ex- 
ample, prevent a loan on bottomry from be- 
ing effected. 

Acting upon the general principle above 
defined, I prefer decreeing that, upon the 
payment of ?5,000 to the salvors, without 
costs, the vessel and her cargo be liberated. 
This will leave $4,000 more or less, to the 
salvors. The amount is much more tlian an 
ample compensation for the service perform- 
ed, and includes, I think, a suflacient addi- 
tion to fulfil the pm-poses of public policy. 
To nautical salvors in general, a decree for 
such an amount, witli immediate payment, 
would be preferable to a decree of one-half 
of the net proceeds of the property after a 
protracted litigation. There is no certainty 
that the amount might not even exceed one- 
half of the net ultimate available proceeds. 

Decree for §5,000, without costs. 
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Case No. 13,179. 

BUTTER V. ME3RCHANT. 

[1 Cranch, C. 0. 36.] i 

Circuit Court, District of Columbia. 
Term. 1801. 
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Courts — Jdrisdictional Amoust. 
This court has not jurisdiction of an attach- 
ment for a sum leos than twenty dollars. 

Attachment, on the act of assembly of Vir- 
ginia, issued by a justice of the peace, re- 
turnable to the court of hustings for £5 10s. 
Virginia currency. 

THE COURT decided that this court has 
not jurisdiction, the amount demanded being 
under twenty dollars, upon the principle that 
it -was the intention of the act concerning the 
District of Columbia that magistrates should 
have exclusive jurisdiction of all personal de- 
mands under twenty dollars, although the 
words of the act do not give such jurisdiction 
exclusively. 

CRANGS:, Circuit Judge, contra. 



Case No. 13,180. 

The R. W. BURROWES. 

The BORDENTOWN. 

[7 Blatchf. 374.] 2 

Circuit Court, E. D. New York. June 18, 1870. 

Collision — Narrow Stream — Whistle— Special 

CiRCDSISTASCES— Tow. 

1. Where a steamer sailing in a narrow 
stream, on a dark and rainy night, with a heavy 
barge lashed to her side and projecting beyond 
her bow, saw, not far above the water, two 
white lights, and, supposing they were upon two 
vessels at anchor, proceeded on with undimin- 
ished speed, and collided with a vessel in mo- 
tion that was carrying the lights: Meld, that 
the steamer was in fault. 

2. Where a steam-tug with seven canal-boats 
in tow on a hawser, was proceeding in a narrow 
stream, on a dark and rainy nighti, and carried 
red and green lights, which, in the state of the 
weather, could not be seen at any considerable 
distance, and saw another steamer approaching 
at the distance of more than a mile, and did not 
signal her presence and cliaracter by a whistle 
or by sufficient lights on the canal-boats, and a 
collision ensued between one of the canal-boats 
and the other steamer: Ecld, that the steam-tug 
was in fault. 

3. Proof that a vessel has complied with the 
statute regulations in regard to lights will not 
necessarily exonerate her from responsibility 
for a collision. When the special circumstances 
are such as reasonably to call for extraordinary 
measures to apprise other vessels of her prox- 
imity and character, her omission thereof is cul- 
pable negligence. 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of New 
York.] 

Tills was a libel in rem, filed in tlie dis- 
trict court, by the owner of a canal-boat 
which was in tow of the steam-propeller R. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

- [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



W. Burrowes, against her and the steamboat' 
Bordentown, to recover for injuries sustained 
by the canal-boat through a collision which 
took place between such canal-boat and the 
Bordentown, in the Kills, between Staten 
Island and New Jersey. The district court 
decreed against the Bordentown, and dismiss- 
ed the libel as against the R. W. Burrowes, 
with costs. [Case unreported.] The libellant 
and the claimants of the Bordentown appealed 
to this court. 

Erastus C. Benedict, for libellant. 
William W. Goodrich, for the R. W. Bur- 
rowes. 
Welcome R. Beebe, for the Bordentown. 

WOODRUFF, Circuit Judge. (1.) I concur 
generally in the views which governed the de- 
cision bf the- district court in relation to the 
liability of the steamboat Bordentown, al- 
though her fault was by no means gross. 
The night was very dark, the storm was from 
the direction ahead of her course, and, of 
course, her view was greatly obscured. The 
weather and the obscurity ahead were much 
worse than when she left Amboy, and her 
master was desirous of finding shelter and 
protection. His sincerity in this is proved by 
the fact that, so soon as he reached Elizabeth- 
port, he did lie by until morning. Neverthe- 
less, I cannot wholly acquit the Bordentown 
of fault. She saw, through the darkness and 
rain, not far above the water, ^two white 
lights. That she supposed they were upon 
two vessels at anchor was not at all sm-pris- 
tng. At the same time, the darkness and un- 
certainty were such as to call upon her to 
use the utmost vigilance; and it is testified 
that the shoi'e on the one or the other side of 
the narrow channel could be seen. Under 
such circumstances, she ought to have slack- 
ened her speed, on discovering these lights, 
and approached with such caution that she 
might be prepared for fm-ther discovery and 
to avoid accident, if her judgment that the 
lights were on vessels at anchor proved a 
mistake. Besides this, the circumstance that 
she had a heavy barge lashed to her port 
side, and projecting thirty feet beyond her 
bow, should have admonished her to proceed 
with greater caution, since she was thereby 
rendered less manageable, and. could turn 
with less facility to the right or to the left, 
as exigencies might require. 

(2.) But, if degrees of fault were to be as- 
certained and determined, I should be con- 
strained to say that blame rested much more 
heavily on the propeller Burrowes. In the 
very midst of weather such as I have indi- 
cated, at midnight, she left her place of safe- 
ty at Elizabethport, and attempted the pass- 
age of a narrow, crooked strait, with seven 
canal-boats in tow, the forward tv\'o tiers be- 
ing three abreast. I concede that the proof 
is that the night was not so dark in the direc- 
tion opposite the wind, that it can be pro- 
nounced to have been altogether unsafe for 
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her to go. That is not the point of criticism. 
The circumstances were such that she put 
any vessel she might meet in great peril of 
accident, unless she adopted some more pre- 
cautions to apprise them of her coming, with 
so imwieldy a fleet, of such length and width. 

It is testified that she carried red and green 
lights. It is, nevertheless, proved, that, in 
that state of the weather, they could not be 
seen at any coustderahle distance. Either 
they had heeonie dim, or the glasses protect- 
ing them were covered with moisture, ob- 
scuring them, or, iu the dark and rainy night, 
the atmosphere was so thick as, in a great 
degree, to bide them from the sight of an 
approaching vessel. If, in this defect of the 
red and green lights, she was blamelesst, she 
ought to have nevertheless given notice, b3' 
lights on her canal-boats in tow, of her char- 
.acter and theirs; and, more than all, when she 
saw the Bordentown more than a mile dis- 
tant, ■^^he should have promptly signalled her 
presence and character by her whistle. I am 
not satisfied, moreover, that she was not too 
near the eastwardly shore. The proof, I 
think, shows that the collision was at the 
middle of the stream; and yet her witness 
testifies that, after she saw the Bordentown, 
she had changed her course, and changed her 
position two or three hundred feet to the 
westward, and this is in a channel little, if 
any, wider than nine hundred or one thou- 
sand feet. Now, it was her duty, in such a 
night, and,,with such a tow, to have kept well 
off to the west shore; and the importance of 
this is clearly illustrated by the circumstances 
under which the libellant's boat was injured. 
In the effort to make a sheer, when her peril 
became apparent, the Burrowes turned to the 
west, and her tow, attached to her by a long 
liawser, no longer feeling her power, moved 
on with her full headway, and struck the 
Bordentown, which had at that time, accord- 
ing to the proof, come to a full stop. 

It will not answer to say, that, in all places 
and under all circumstances, proof that a tug- 
boat has complied with the statute regula- 
tions in regard to lights upon herself, shows 
a full discliarge of her duty. The Burrowes 
may have been at liberty to navigate the 
Kills on that night and in that state of the 
weather; but the circumstances called for 
extraordinary diligence to observe all reason- 
able precautions, by moving at a moderate 
speed, by seeing to it that her tow was itself 
under proper control and management, and 
by keeping well over to her own side of the 
stream. Approaching vessels were as much 
interested, and their protection as ti-uly de- 
manded, that her tows should be under con- 
trol, as that the tug herself should be; and 
especially so when, there not being any suffi- 
cient number of lights on the canal-boats, an 
approaching vessel would be, as the Borden- 
town was, unaware of their presence. 

Upon a careful examination of the testi- 
mony and a review of the whole subject, I 
am constiained to say, that there was mutual 
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fault on the part of the Burrowes and the 
Bordentown, and that each should bear one 
half of the damages and costs of the lib ell ants, 
and each bear her own costs. 

Let the decree below be modified in con- 
formity with this opinion. 



Case :No. 1S,181. 

The R. W. SIvILLINGER. 

[1 Flip. 436; i 6 Am. Law Rec. 352; 2 Ciii. 
Law Bui. 257.1 

District Court, S. D. Ohio. June 9, 1875. 

M.\KJTiME Liens— Waivek — Notes Given— As- 
signment— Extinction — Admikai.ty 
— Intekven eus. 

1. No one can intervene and defend in admi- 
ralty in rem, unless it appears by the answer 
luul claim that he has a lien or proprietary in- 
terest in the vessel seized. 

2. The acceptance of a note by the creditor 
does not waive the lien, unless it was accepted 
as navment. 

3. The lien does not follow the assignment of 
the note, nor can the assignee, either in his own, 
or in the name of the payee, maintain an action 
to enforce such hen. 

4. When the creditor has disposed of his in- 
terest in the claim, the lien becomes extinct, as 
it is strictly personal. 

■ 5. If the creditor, as indorser, afterwards pay 
off the note — this would not revive, or enable 
him to enforce the lien. 

In admii-alty. 

Cox & CoUett, for libellant 
Matthews & Matthews, for defendant. 

SWING, District Judge. The libel was 
originally filed in the name of Cobb, Strib- 
bling «& Co., for the use of the First National 
Bank, of Madison, Indiana. To this libel 
an answer and claim was filed by W. G. 
McCoy on behalf of the owner of the steam- 
boat. It nowhere appears in this claim and 
answer who the owner of said boat is, nor 
does it appear anywhere in the verification 
that the claimant on whose behalf the claim 
is made, is the true and bona fide owner, 
and that no other person is the OAi'ner there- 
of. 

It also appeared in the original libel that 
the amount claimed was for repaii-s, and 
was properly, originally, an admiralty lien, 
but that same had been assigned by the finn 
of Cobb, Stribbling & Co., who had made 
the repairs, to the First National Bank of 
Madison. 

The libellant filed exceptions to the an- 
swer and claim, insisting that it did not 
show that the claimant had any interest In 
the property nor on whose behalf the claim 
was filed. 

The claimant also filed a motion to dis- 
miss the libel for the reason that the claim, 
having been assigned, the lien was divested. 

Upon argument, the court sustained the 

1 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 
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exceptions to the answer and claim; and it 
appearing upon the face of the libel that the 
claim had been assigned, the court held that 
the assignment of the claim did not carry 
■with it the lien upon the vessel, and there- 
fore no action in rem could be maintained 
for the use of the assignee. 

The libellant thereupon asked leave to 
amend the libel, which was gi-anted, and 
leave was also given the claimant to file an 
answer and claim to the amended libel when 
filed. The amended libel was filed in the 
name of Gobb, Stribbling & Co., leaving out 
all statement of the assignment of the claim 
to First National Bank of Madison. 

The claimant, W. G. McCoy, filed to the 
amended libel an amended answer and 
claim. Tliis amended answer and claim is 
sworn to by George W. McCoy, agent; in 
the verification he states that W. G. McCoy 
is out of the district, and that he believes 
the facts set forth in the answer are tme. 

The libellant excepts to the amended an- 
swer and claim, and the claimant moves to 
dismiss the amended libel, but, without dis- 
posing of the exceptions and motion, the 
ease was heard upon the evidence. The 
2Gth rule in admiralty provides that *1n 
suits in rem the party claiming the property 
shall verify his claim on oath or solemn 
aflarmation, stating that the claimant by 
whom, or on whose behalf the claim is made, 
is the true and bona fide owner, and that no 
-other person is the owner thereof;" and 
Avhere the claim Is put in by an agent he 
shall make oath that he is duly authorized 
thereto by the owner. 

In the ease of U. S. v. 422 Casks of Wine, 
1 Pet [26 U. S.] 547, Justice Story, in speak- 
ing of the objection that the claimants wei'e 
not the real owners of the wine, says: "In 
such suits the claimant is an actor and is 
entitled to come before the court in that 
character in virtue of his proprietary inter- 
est in the thing in controversy." 

And in The Revenue Cutter No, 1 [Case 
No. 11,713], Judge Wilson says: "It is not 
sufficient to entitle a party to intervene and 
defend, when it is simply shown that he has 
an interest in the question litigated. He 
must have rights in the vessel itself; that 
is, an ownership, either general or special, 
in the property, or such a claim as operates 
directly upon it by way of a lien, statutoi-y 
or maritime." In Read v. Owen, 9 Port. 
[Ala.] 'ISO, it is held that a claimant of an 
interest of a ship, or any other thing, which 
is the subject of a proceeding in rem must 
put in his claim on oath averring his inter- 
est; and an agent must have his authority 
before he can put in his claim. The same 
doctrine seems to be held tfy Mr. Conkling 
(2 Adm. 207). In The liOttawana, 20 Wall. 
[87 U. S.] 222, Justice Clifford says: "De- 
fense may be made to a suit in rem by any 
l)erson having an interest in the thing seiz- 
ed." 

It nowhere appears in the amended an- 



swer and claim that the claimant, W. G. 
McCoy, is the owner of this steamboat; that 
he has any interest therein or lien thereon, 
and he can, therefore, have no standing in 
this court. 

The amended libel shows that repairs were 
made by libellants upon the steamboat, and 
by the admiralty law they had a lien upon 
it for the payment thereof. 

But the proof in the case shows that the 
libellants had settled with the then owners 
of the boat and taken their promissoiy note 
therefor, and that subsequently they had 
assigned the note to the First National Bank 
of Madison, which had discounted for them 
and held it at the time of the commence- 
ment of the suit. 

It is claimed, however, that subsequently 
the libellants, as indorsers, paid to the bank 
the amount of said note, and are now the 
holders thereof. That the taking of a ne- 
gotiable note, unless received as payment, 
does not operate as a waiver of the lien is 
too well settled to need the citation of au- 
thorities. 

The claim is still retained and may be as- 
signed by the person in whose favor it orig- 
inally existed, but the lien is personal and 
can not be assigned. The assignment of 
the note or other evidence of the claim does 
not, therefore, carry with it the lien, but the 
assignee takes it divested of the lien. 

Sturtevant v. The George Nicholaus [Case 
No. 13,578]; Patchin v. The A. D. Patchin 
[Id. 10,794]; Logan v. The Aeolian [Id. 8,- 
465]; Ruk v. The Freestone [Id. 12,143]; 
Reppert v. Robinson [Id. 11J703]; Harris v. 
The Kensington [Id. 6,122]; The tJhampion 
[Id. 2,583]. 

A diffei'ent doctrine would seem to have 
been held in The Boston [Id. 1,669], and in 
The General Jackson [Id. 5,314], but in the 
former case the assignment was made at 
the request of the master;, and in the latter, 
the assignment was a collateral security for 
a debt which was afterward paid by the 
assignor. So that these cases Avhen proper- 
ly undei-stood cannot be safd to militate 
against the general doctrine as I have an- 
nounced it If, then the transfer of the 
note to First National Bank of Madison did 
not carry with it the lien, what was the 
effect of such ti-ansfer upon, the lien? 

Did it remam in fuU life in Cobb, Stiib- 
bling & Co., or was it extinguished? The 
lien, as we have said, was personal to Cobb, 
Stribbling & Co., to secure to them the pay- 
ment of the debt When, therefore, they 
had transferred this debt, and parted with 
all their interest in it, there was no longei' 
anything remaining in them to which the 
lien could attach or be an incident There- 
fore, ex necessitate, it became extinct 

The fact that they indorsed the note, and 
as indorsers. were subsequently compelled to 
pay the note, can make no difference. Their 
liability as indorsers arose from their con- 
tract with the bank, and not with the own- 
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ere of the boat, and their subsequent pay- 
ment of the note under it could not bring 
again into life that which was extinct 

Ifibel dismissed, each party to pay half the 
costs. 



Case l^o. 1S,18S. 

In re RYAN et al. 

(6 N. B. H. 235.] i 

District Court. B. D. Michigan. Feb. 21. 1872. 

BANKituPTcr — Assets — Sale by Assignee 
— Resale. 

1. An assignee acting under an order of court 
directing him to sell the goods of a bankrupt for 
the highest price he could obtain above a cer- 
tain minimum specified, must comply with the 
order, and if it is made to appear to the court 
that he has not obtained the highest price offer- 
ed, the sale will be set aside and the assignee 
directed to refund the amount received, and 
hold the sale open for higher offers until a day 
specified, when it shall be closed for the high- 
est offer in cash received up to tiiat time. 

[Cited in Re Stevenson, 6 Fed. 711.] 

2. Costs and attorney's fee of ten dollars or- 
dered to be paid out of the funds belonging to 
the estate of the bankrupt. 

[In the matter of Ryan & Griffin, bank- 
rupts.] 

LONGYKAR, District Judge. The assignee 
had been authorised by an order of the court 
to sell a stock of boots and shoes belonging 
to the bankrupts' estate, in bulk and at pri- 
vate sale, for the best price he could obtain, 
but in no event less than six thousand nine 
hundred dollars, ilartin Brothers and Mat- 
thew J. c^Ioynahan were competitors for the 
stock. Moynahan, on being applied to by the 
assignee to state the highest price he would 
pay for the stock, ofEered seven thousand two 
hundred and fifty dollars, and stated that that 
was the highest price he would pay. The as- 
signee then informed Martin Brothers of Moy- 
nahau's bid. and that they could not have tlie 
stock iinless they would make a better offer. 
They desired time to cousider. The assignee 
gave them time, and agreed with them that if, 
by a certain hour, they should conclude to ijay 
seven thousand three hundred dollars, they 
should have the stock. In the mean time, and 
before any further transactions had taken 
place between Martin Brothers and the as- 
signee, Moynahan offered the assignee seven 
thousand five hundred dollars, and tendered 
five hundred dollars of the amount as earnest 
money. The assignee, honestly believing that 
he had the power to make the arrangement he 
had made with Martin Brothers, and that he 
was in honor boimd to wait till tile ex- 
piration of the time agreed on, and then to 
sell to them if they complied with the specified 
terms, declined to entertain Moynahan's of- 
fer, except on condition that Martin Brothers 
should not accept the terms specified by the 
time agi-eed on. Within the time agreed on 
Martin Brothers accepted the terms and 
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agreed to pay the seven thousand three hun- 
dred dollars, and paid to the assignee five hun- 
dred dollars of the amount, as earnest money, 
and the assignee agreed that they should have 
the goods. Moynahan then paid the five hun- 
dred dollars he had tendered as earnest monej' 
into court, and application was made to set 
aside the sale to Martin Brothers, and that the 
assignee be directed to entertain Moynahan's 
ofCer, and a hearing was had. 

The assignee in bankruptcy is an officer of 
the court, and is limited in his transactions in 
that capacity to the powers and authority con- 
fen-ed upon him by the bankrupt act and the 
orders of the court. Anything he may do out- 
side, or in conflict with, or in violation of, 
such powers and authority is, of course, null 
and void. In this ease he was acting under 
an order of court, authorising and directing 
him to sell for the highest price he could ob- 
tain above a certain minimum specified. By 
his ai-rangement with Martin Brothers it was 
left entirely optional with them whether they 
Avould take the goods or not, and of coui-se 
that arrangement did not amount to a sale, 
nor even a binding agreement to sell. The as- 
signee's agreement with them to wait till a 
certain time for them to make up their minds, 
and then if in ease they concluded to pur- 
chase at the price named, he would sell the 
goods to them at all events, and his refusal 
on account of such agreement to entertain a 
higher offer actually made in the meantime, 
were in direct conflict with and in violation of 
his authority and duty as specified in the or- 
der under which he was acting. The follow- 
ing order was made in the premises: "This 
matter coming on to be heard upon the order 
for the assignee to show cause upon the peti- 
tion of Thomas Griffin, one of the said bank- 
rupts, and the same having been heard ac- 
cordingly, on consideration thereof it is or- 
dered, adjudged and decreed that the sale to 
Martin Brothers by the assignee of the stock 
of boots and shoes heretofore authorised by au 
order of this court to be sold by the assignee, 
in bulk and at private sale, was unauthorised 
and in violation of the terms of the said last- 
mentioned order, in this, to wit: that the sale 
was so made to said Martin Brothers for tlie 
sum of seven thousand three hundred dollars, 
when a higher offer of seven thousand five 
hundred dollars had been made, and was then 
and still is pending, by one Matthew J. Moyna- 
han; and that the said sale to Martin Broth- 
ers is therefore void and of no effect, and the 
same is set aside and altogether held for 
naught. And it is further ordered, adjudged 
and decreed that the said assignee be, and he 
is hereby directed to entertain the said offer of 
seven thousand five hundred dollars, so made 
by the said Matthew J. Moynahan, and hold 
the sale open for higher offers; and that he 
close the sale at twelve o'clock noon of the 
twenty-third day of February, eighteen hun- 
dred and seventy-two, for the highest offer in 
cash he shall receive up to that time. And it 
is further ordered that the assignee pay the 
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taxable costs of this proceeding, (including an 
.attorney fee of ten dollars, to Lyman Oocli- 
rane, Esq.,) out of the funds in his hands be- 
longing to the estate of said bankrupts. And 
it is further ordered that the assignee return 
to Martin Brothers any deposit or payment of 
money they may have made to him on account 
of said sale." 



Case KTo. 12,183. 

In re RYAN. 

[2 Sawy. 411; i 5 Leg. Gaz. 263.] 

District Court, D. Oregon. April 29, 1873. 

BANKituncT — Tradbr — Insolvency — Prefer- 
ence—Act OP Bankruptcy — Attempt 
TO Rescind. 

1. An innlreeper and retail dealer in liquor is 
& trader, and when he is unable to pay his debts 
as they become due, in money, he is insolvent, 
although his property may exceed in value the 
Jimount of his debts. 

[Cited in Harris v. Hanover Nat. Bank, 15 

Fed. 788.] 
[Cited in Daniels v. Palmer, 35 Minn. 350, 

29 N. W. 164.] 

2. An insolvent debtor who prefers one or 
more of his creditors, necessarily thereby com- 
jnits an act of banltruptcy. 

3. Where it appears that a debtor gave a 
mortgage upon a large portion of his property, 
which mortgage purported to be given as se- 
curity for a debt that in fact never existed, the 
reasonable conclusion is, that such mortgage 
was made to hinder and delay, if not to defi-aud, 
-the creditors of such debtor, and is, therefore, 
an act of bankruptcy. 

4. "Where a debtor has committed an act of 
bankruptcy by giving an unlawful preference, 
■or making a transfer of his property with in- 
tent to hinder, delay and defraud his creditors, 
he cannot discharge himself from his legal lia- 
bility for such act by a subsequent rescission or 
undoing thereof. 

Petition by F. Opitz and others to have 
.the respondent .[Thomas Ryan] adjudged a 
bankrupt The cause was heard by the 
court without a jui-y, on April 22 and 23, 
and submitted. 

John W. Wljalley, for petitioners. 
Richard Williams and O. P. Mason, for re- 
spondent. 

DEADY, District Judge. At the filing of 
the petition— April 1, 1873, and since 1864— 
the respondent was engaged in keeping a 
tavern and bar in the city of Portland, Ore- 
gon, called the "Russ House." 

The petition alleges that the respondent, 
being a trader and insolvent, committed acts 
-of bankruptcy as follows: (1) That on Jan- 
uary 29, 1873, he made a conveyance and 
transfer of the chattels in said Russ house to 
one Catharine Crinnion, with intent to there- 
l)y hinder, delay and defraud his creditors; 
and with the intent to give a preference to 
said Crinnion; and also with the intent to 
•defeat and delay the operation of the bank- 
rupt act (2) That on February 12, 1873, he 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 



made a payment to Henry Wilmer, and on 

March 1, thereafter, a payment to Hun- 

saker, with intent thereby to give each of 
them a preference. 

The answer of respondent admits the mak- 
ing of the conveyance and payments, but 
denies the insolvency, and that either such 
conveyance or payments were made with the 
intent alleged. 

The evidence proves 'that at the dates of 
the alleged acts of bankruptcy, the respond- 
ent owed not less than 51,700, and that his 
assets consisted of the furniture and fixtures 
of the Russ house, worth in cash probably 
$1,200; a piece of land on the macadam road 
worth not to exceed .?150, and book accounts 
for board against forty-six different persons, 
scattered over the coast, for sums ranging 
from $239 to ?5— amounting in all to $2,954. 
Some of these accounts are twelve months 
overdue, one fourth of them are at least six 
months due, and only $200 or $300 were 
charged within two months before the com- 
mencement of this proceeding. The opinion 
of the respondent's barkeeper is that $1,500 
of these accounts are good— that is, the per- 
sons who owe them will pay them when 
they get money, and he thinks they will have 
money sooner or later, and some of them 
before long. This, of course, amounts to 
nothing; there is really no evidence that a 
single dollar can be made on these accounts 
by law, and the strong probability is that 
they are not worth a cent. For the past nine 
months the respondent has been falling be- 
hind with his creditors, and the probabilities 
are that good accounts against boarders by 
the week would have been collected by him 
as they fell due. 

It also appears that for at least six months 
prior to the filing of the petition, the respond- 
ent was unable, and so stated to divers of 
his creditors, to pay the deb^s incurred in 
his business as they became due, in money; 
and that during that term, for that reason, 
he procured an extension on $700 or $800 of 
said debts. • 

As to whether the respondent's property 
was sufficient to pay his debts at the date 
of these transactions, the burden of proof is 
upon Mm. Section 41, Bankruptcy Act [of 
1867 (14 Stat 537)]; In re Randall [Case No. 
11,551]; In re Silverman [Id. 12,855]. The 
evidence furnished by the respondent upon 
this point is not satisfactory, and is altogeth- 
er insufficient to establish the fact that this 
property could have been disposed of for 
cash at $1,700. It must also be borne in 
mind that the only portion of this property 
which appears to have had any market val- 
ue, was the furniture; and to have sold this, 
or any considerable portion of it, wovdd have 
broken up respondent's business at once; 
besides at least $300 woith of it was proba- 
bly exempt from execution— the respondent 
being a householder. 

But it is immaterial whether his property 
was sufficient to pay his debts or not The 
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respondent was an inn-keeper and a retail 
dealer in liquors, and therefore a tradei', and 
being confessedly unable to pay bis debts in 
money as they became due, in the ordinarj- 
course of business, he was insolvent. In 
Toof V. Sfartin, 13 Wall. [80 tJ. S.] 47, tlie 
supreme court affirmed the ruling of the 
court below, wliich was tliat, "if the bank- 
rupts" (who were traders) "could not pay 
their debts in the ordinai-y course of busi- 
ness, that is, in money, as they fell due, thej- 
were insolvent;" and to the same effect have 
been the decisions of the district courts. In- 
deed, it would be intolerable if a person in 
the situation of respondent, who refuses to 
pay the current bills of his baker, butcher 
and grocer as they become due, because he 
has no money to do so with, and at the same 
time pays and secures other creditors, could 
prevent the former from having him ad- 
judged a bankrupt upon the doubtful groimd 
that his property was equal in value to his 
debts, and therefore he was not insolvent. 

The payments to Wilmer and Hunsaker 
are admitted, and the fact being that the re- 
spondent was then insolvent, the necessai-y 
effect of such payments was to give these 
creditors a preference, which was an act of 
bankruptcy. The necessary consequence of 
his acts the respondent is conclusively pre- 
sumed to have intended, and therefore the 
denial in the answer of an intent to give a 
preference to these parties, is of no efifect. 
In re Sutherland [Case No. 13,638]; In re 
Silverman [supra]. 

The conveyance to Crinnion is a mortgage 
which purports to have been given by re- 
spondent to secure the payment of a note of 
even date therewith, for $3,000 in coin, paya- 
ble in one year, with interest at the rate of 
one per centum per month. The property in- 
cluded in it was probably three fouiths in 
value of all 'the respondent possessed, sub- 
ject to execution, and consisted of the fur- 
niture of the parlor and the sixty-one bed- 
rooms in the Russ house. The instrument 
gave Crinnion power to take possession in 
case the note was not paid at maturity or at 
any time, in case she should "deem herself 
unsafe," and sell the property at public or 
private sale for the payment of the debt. 
The mortgage was filed on January 30, 1S73, 
and on March 19 thereafter, piirports to have 
been assigned by Crinnion, for "a valuable 
consideration," to one Annie English. 

On the trial, Ryan testified that this note 
and mortgage was a scheme to i-aise money 
to pay his debts, but that no money was re- 
ceived upon it except .fSOO in currency, which 
was returned to English when she gave up 
the note, and the ti-ansaction was rescinded, 
because the whole amount of the $3,000 
could not be raised. The note was not pro- 
duced on the trial, and the mortgage still re- 
mains on file in the clerk's office imsatisfied 
and uncanceled. Ryan stated that the note 
had been lying on the wash-stand in his bed- 
room from the time it was returned to him, 



until the day of trial, when it suddenly dis- 
appeared, and has not been found, and that 
the $800 received on the note was paid to and 
returned by his wife. Under the act (section 
41), and upon genei'al principles, the burden 
of proof is upon the respondent to show this 
mortgage to have been actually made upon 
the consideration and for the purposes ex- 
pressed therein. The facts are peculiarly 
within his knowledge. 

Neither Crinnion nor English are called as 
witnesses by him, or their absence attempted 
to be accounted for; while, upon the evidence^ 
their veiy existence is even doubtful. As the 
case appeai-s in court, there is no other con- 
clusion reasonable, but that this mortgage 
was a mere sham and pretence from first to> 
last. In point of fact, it was not true, as- 
therein represented, that i-espondent owed 
Crinnion the sum of §3,000 in coin, but only 
§800 in euiTency, and it is doubtful whether 
even that sum was received until after the 
making of the mortgage, if at all. The as- 
signment to English purports to have been 
made as late as March 19, and for a "valua- 
ble consideration," and although attested by 
counsel for respondent, no one was called to 
speak as to tlie amount or nature of such 
consideration, or the true chai-acter of the 
transaction. The strong probability is that 
this transfer is also a sham, and was put up- 
on the instrument with the idea of giving 
color of good faith to the original transaction. 
The mortgage was left on file as an unsatis- 
fied one, after, it is now claimed, the trans- 
action was rescinded, apparently for the pur- 
pose for which it appears to have been orig- 
inally made and placed there, to keep off and 
deceive his creditors; and to this effect was 
respoiident's declaration to the witness Rohr. 
one of his ereditoi-s, as late as Februai-j- 1. 
The power to enter and sell at "private sale" 
whenever the mortgagee might "deem herself 
unsafe," is a significant and suspicious cir- 
cumstance, and might at any moment be 
used by the parties to this contrivance to put 
the barrier of another appax'ently innocent 
ownership between this property and the re- 
spondent's creditoi-s. 

The intent with which the transfer was 
made is a question of fact, but if the note 
and mortgage were fictitious, as it appears 
they were, then the only reasonable inference 
from the premises is, that it was done with 
intent to hinder and delay creditors, if not to 
defraud them. In re Drummond [Case No. 
4,093]; Ecfort v. Greeley [Id. 4,200]. 

It is not an element of this act of bank- 
ruptcy that the respondent, at the time of 
comniitting it, should have been insolvent. 
A sale or ti-ansfer of property, with intent to 
hinder, delay or defraud creditors, is an act 
of bankruptcy, w^ithout reference to the sol- 
vency of the persons making it. In re Ran- 
dal [Case No. 11,531]. 

On the argument, eomisel for the respond- 
ent seemed to assume, that the inquiry as to 
his solvency was to be directed to the time 
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of filing tlie petition. Insolvency alone is 
never an act of bankruptcy. In this ease, re- 
spondent being insolvent on February 12 and 
Marcb 1, 1873, -wlien be made payments to 
;'Wilmer and Hunsaker, be thereby committed 
an act of bankruptcy. But bis even becom- 
ing solvent afterward, much less getting fur- 
ther time to pay bis debts, would not con- 
done or discharge this act of bankruptcy or 
prevent him from being adjudged a bank- 
rupt therefor. And so with this mortgage; 
the question is, did the respondent, at any 
time within six months before the filing of 
the petition, mal;e it witli the intent alleged, 
and not did he afterward and before the fil- 
ing of the petition recant and procure the 
same to be canceled or rescinded? "When an 
act of bankruptcy has been once committed, 
the debtor cannot be relieved from the legal 
consequences thereof, except by lapse of time 
or an ariungement with the creditors, who 
luive the right to sue on account of it. 

I find that the respondent has committed 
the acts of bankruptcy alleged in the peti- 
tion, and adjudge him a bankrupt accord- 
ingly. 



Case ISTo. 12,184. 

RYAN v. The CATO. 

[Bee, 241.] i 

' District Court, D. South Carolina. .Tuly, 1807. 

Salvage — Adjodication — Ixuependent Claim. 

Petitioner had suffered a claim for salvage 
to be preferred and decided on, before he made 
any application for a proportion thereof. Un- 
der all the circumstances the court ordered him 
a compensation out of the proportion of pro- 
ceeds, reserved for the owners, but remaining in 
■ the marshal's hands. 

[This was a libel for salvage by Amos Ryan 
against the ship Cato.] 

BEE, District Judge. This case comes be- 
fore me upon petition for compensation out 
of the ship Cato and cargo. The petitioner 
states "that he is master and owner of a 
fishing smack. That near the Gulf Stream, 

on or about the last, he fell in with the 

ship Cato, loaded with cotton, &c. That on 
boarding said ship, she was found without 
any person on board. That he thereupon took 
her in tow for two days and two nights, when 
'the weather becoming boisterous, he anchor- 
ed her iu eight fathoms water, nearly in 
sight of the Charleston lighthouse. That hav- 
ing nobody on board bis smack but one negro, 
he could not leave any person in possession 
of tlie ship. That in attempting to let go the 
ship's anchor, he made exertions by which, 
for some time, he thought his life endangered, 
as the blood gushed from his mouth in con- 
sequence of a violent strain. That these cir- 
cumstances compelled him to leave the ship 
at anchor, and to come up to Charleston, 

1 [Reported by Hon. Thomas Bee, District 
Judge.] 



where, as soon as he arrived, he made report 
of what had been done. That he then hired 
a vessel and several hands, and proceeded in 
search of the ship, which, in the heavy gale 
of that night, had parted from her cable. That, 
pursuing a direct course, he afterwards 
found her in possession of Mr. Slaekay and 
others, who would not suffer him to meddle 
at all with the ship or cargo. That he com- 
plained of this conduct, conceiving himself 
fully entitled to a proportion of salvage for 
what he had done. That he was at length 
permitted by said persons to take with him 
two bales of wet cotton, which he afterwards 
sold at auction for a trifling sum, by no means 
adequate to Iiis laboui* and sufferings,' and to 
the expenses he incurred in endeavouring to 
preserve the vessel. That without his serv- 
ices as above stated, in towing and anchoring 
the ship, she must have foundered; oi*, at any 
rate, fallen into other hands than those of the 
persons to whom this court had decreed sal- 
vage. That the petitioner was astonished when 
he heard of such decree, having never been 
apprized thereof by the publication of any 
monition, or advertisement of . any sale by 
the marshal; though the salvors well knew the 
petitioner's claim. That from his ignorance of 
the proceedings, and the haste with which 
they were transacted, he never had any oppor- 
tunity of preferring his suit to this court for 
what he conceives himself justly and equitably 
entitled to. He prays, therefore, that he may 
be allowed to prove the several matters set 
forth above, and that the court will give 
him relief." &e. 

This is a case differing from any other that 
has come before me, inasmuch as the claim 
for salvage had been previously satisfied to 
the amount of one half of the property saved; 
this being a vessel derelict. If the petition 
should be dismissed, the petitioner would have 
no cause of complaint, since lie is alone to 
be blamed for ignorance of the former pro- 
ceedings. He should have applied in time, 
and originated the steps necessary to pro- 
cure him compensation. It is true that no 
monition issued; but this was omitted, because 
the respective agents of the owners and un- 
derwriters ' were before the court, and sug- 
gested that a monition was not necessary. 
The sale of the articles on Edisto Island, in- 
stead of their being brought for that purpose 
to Charleston, was likewise with their con- 
sent. The court knew nothing of, any other 
interest. 

The petitioner's services cannot be denied, 
and the strong desire I feel to encourage simi- 
lar exertions induces me, even at this late 
hour, to take notice of this ^petition. It ap- 
pears that, if the storm had not prevented, 
this man would have brought, the vessel into 
port, and been entitled to the whole salvage. 
At any rate, his share would have been larger, 
if he bad come sooner to demand it. As it 
is, I cannot take back any part of what has 
been allowed to the other salvors, because 
they are not at all to blame in the business: 
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and it is contrary to the rule by whicli I have 
hitherto been guided in cases of this sort to 
talie from the original owners more than one 
half of their property, for compensation, under 
any circumstances. However, as I do not 
wish that the petitioner should go altogether 
unrewarded, and as the remaining half of 
the proceeds of this sale are in the hands of 
the marshal, I decree that the petitioner re- 
ceive therefrom the sum of two hundred dol- 
lars. 



Case ISTo. 1S,185. 

RYAN V. CENTRAL PAC. R. CO. 

[5 Sawy. 260; 6 Reporter, G41.] i 

Circuit Court. D. Calif ornia. Sept. 30, 1878.2 

GuAXTS— To Rah-Roads — Lands in Lieu op De- 
FicriiscT — Particular Lands. 

1. A grant of the alternate sections of land 
designated by odd numbers within twenty miles, 
on each side of the road, was made to aid in the 
construction of the California and Oregon Rail- 
road, with a provision that if it should be found 
that there was not sufficient land within the lim- 
its indicated not sold, reserved, subject to pre- 
emption, etc., then the grantee might select in 
lieu thereof enough land to make up the deficien- 
cy out of the nearest alternate sections desig- 
nated by odd numbers outside, but within ten 
miles of the said limit. The road was located 
through a tract of country lying within the ex- 
terior limits of land claimed under a Mexican 
grant, for which a claim for confirmation was 
pending in the United States courts at the time 
the plat of the survey was filed with the secre- 
tary of the interior, and the lands withdrawn 
from public sale, etc. The claim under the 
Mexican grant was finally rejected, and after 
such rejection, there being a deficiency, lieu 
lands were selected outside of the twenty-mile 
limit on each side, but within the exterior lim- 
its before claimed under said rejected grant: 
Held, that the grant attached to the specific al- 
ternate sections designated by odd numbers 
within the forty-mile limit on the filing of the 
plat of survey of the line with the secretary of 
the interior, and the withdrawal of the land 
from sale. etc. 

rCited in Southern Pac. R. Co. v. Didl, 22 
Fed. 403: Same v. Orton, 32 Fed. 479; Same 
V. Wiggs, 43 Fed. 335.] 

2. The ffrant did not attach to any particidar 
land outside said limit to make up a deficiency 
until said deficiency had been ascertained, and 
the selection in lieu thereof actually made. 

[Cited in U. S. v. Mullan, 10 Fed. 790; South- 
ern Pac. R. Co. V. Wiggs, 43 Fed. 335.] 

3. The Jlexican grant covering the lands sit- 
uated within the limits from which such lieu 
lands were authorized to be selected, having 
been finally rejected before such deficiency was 
ascertained and selections in lieu thereof made, 
the odd sections outside of the forty-mile limit 
so embraced in the exterior bounds of said re- 
jected grant were subject to selection to supply 
such deficiency. 

4- Kewhall v. Sanger, 92 U. S. 761, distin- 
guished. 

5. Statute construed, 14 Stat. 239. 

On July 25, 1SG6, congress passed an act 
granting the alternate sections of public land, 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 6 Reporter, C41, 
contains only a partial report.] 

2 [Affirmed in 99 U. S. 382.] 



not mineral, for a distance of twenty miles 
on each side of the line of the road, to aid 
in the construction of a railroad by the Cali- 
fornia and Oregon Railroad Company (14 
Stat. 239). It was also provided, that "when 
any of said alternate sections, or parts of 
sections, shall be found to have been granted, 
sold, reserved, occupied by homestead set- 
tlers, pre-empted, or otherwise disposed of, 
the lands designated as aforesaid shall bo 
selected by said company in lieu thereof," 
out of the nearest land within ten miles out- 
side of the lands so granted, etc. The rights 
of said California and Oregon Railroad Com- 
pany have become vested in the defendant. 
The road was located through a tract of land 
claimed under a Mexican grant to one Man- 
uel Diaz, and at the time of the location pro- 
ceedings were pending in the courts of the 
United States for a confirmation of said grant. 
The said grant was finally rejected as in- 
valid by the supreme court of the United 
States on March 3, 1873. On October 30, 
1874, it was found that there was not suf- 
ficient land within the said forty-mile limit 
subject to the grant to satisfy the said grant; 
and, thereupon, on said day, the said defend- 
ant selected the land in question, and ap- 
plied for a patent therefor as lieu lands under 
the provisions of the act, the said land being 
an alternate odd section, and lying outside 
and within ten miles of the said forty-mile 
limit, and being within the exterior limits of 
said grant claimed to have been made to 
Diaz. The register and i-eceiver of the Marys- 
ville land-office approved said selection De- 
cember 26, 1874, which approval was affirm- 
ed by the secretai-y of the interior, and a pat- 
ent in due form was thereupon issued to de- 
fendant therefor on March 17, 1875. At the 
date of said selection said land was public 
land, said Mexican grant having more than 
a year and a half before that time been final- 
ly rejected, and it was not within any other 
of the exceptions indicated or implied in the 
act. Afterwards, on July 14, 1876, the com- 
plainant [Michael Ryan], being in all re- 
spects qualified, filed an application in due 
form to be allowed to enter the said land un- 
der the homestead act of 1862, paid the prop- 
er fees, and received a duplicate receipt there- 
for from the register and receiver of the land- 
office of the district. He then filed his bill to 
restrain the defendant from using its patent, 
upon the ground that said land was not sub- 
ject to selection in lieu of the lands specif- 
ically granted. 

O. P. Evans, for complainant. 
J. P. Hoge, for defendant, 

SAWYER, Circuit Judge. The land, being 
at the time of the passing of the act of con- 
gress, and the filing of the map of the suiwey 
and withdrawal from sale in the office of the 
secretary of the interior, within the limits of 
land claimed under a Mexican grant, the on- 
ly question is, whether it was excluded from 
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lands from -whieli lieu lands could deselected, 
notwithstanding the fact that the grant had 
heen finally rejected long before the selec- 
tion was made. It is claimed by complain- 
ant that the case is controlled by the decision 
in Newhall v, Sanger, 92 U. S. 762. I think 
it clearly not within the rule adopted in that 
decision. In that case the grant attached to 
the specific sections within the limits indi- 
cated at the time the location of the road be- 
came fixed; or, at Jeast, it took effect upon 
the withdrawal of the lands by the secretary 
of the interior from pre-emption, private en- 
try and sale, etc. 12 Stat. 492; Newhall v. 
Sanger, supra. At the time the right of the 
railroad company attached there was pending 
a claim for confirmation of a Mexican grant 
embracing within its exterior boundaries the 
land in question; and this was held to take 
the land out of the category of "public lands," 
as that term was used in the act, and, con- 
sequently, that they were not within the 
terms of the grant at the time the right at 
tached to the odd-numbered sections. This is 
the ground xipon which the decision is rested. 
The court says: "There can be no doubt, 
that by the withdrawal the grant took effect 
upon such odd-numbered sections of public 
lands within the specific limits as were not ex- 
cluded from its operation, and the question 
arises, whether lands within the boundaries 
of an alleged Mexican grant which were then 
fat the time when the grant took effect upon 
the odd-numbered sections), sub judice, pub- 
lic within the meaning of the act of congress." 
[Newhall v. Sanger] 92 TJ. S. 762. In the 
case now under consideration the gi*ant is spe- 
cific only to the alternate sections designated 
by odd numbers within twenty miles on each 
side of the railroad line; and to these sec- 
tions only did tlie grant specifically attach up- 
on filing the map of location and withdrawal 
from sale, etc., thereon by the secretary of the 
interior. Such lands as were thus specifically 
affected by the grant, and were within the 
exterior limits of a Mexican grant for which 
a claim was still pending, and such only, are 
within the decision of Newhall v. Sanger [su- 
pra]. Whatever difference of opinion there 
may have been, and may still be. notwith- 
standing the decision in that case by a divided 
court, as to the lands under the conditions of 
that ease, there can be none, I apprehend, 
on the proposition tliat the lands in that case 
would have passed to the railroad company 
if the Mokelumme grant had been finally re- 
jected before the line of the road had become 
"definitely fixed." Before that time the gi'ant 
was a mere float depending wholly upon the 
future location of the road. The act of con- 
gi-ess gave a right to the grantee to annex the 
grant to land that might be open to appropria- 
tion along any line it might select. It requir- 
ed allocation of the road to attach the grant 
to any specific land. And upon the location it 
attached to all odd sections upon which there 
was, at that time, no other claim. And the 
right of location was in the grantee. In this 



case, the right to select other lands in lieu of 
the sections specifically designated, which 
were found to have been previously appropri- 
ated, was, also, a pure float within certain 
limits; and it did not attach to any specific 
land until it had been finally ascertained that 
a deficiency existed, and not even then until a 
selection had been made by the grantee. The 
right attached to the specific land upon the- 
selection, and not before. And at the time 
when the deficiency was ascertained and the 
selection made, and long before that time, 
the Mexican grant had been finally reject- 
ed, and the lands were unincmnbered public 
lands open to selection for homesteads, pre- 
emptions, or for any lawful purpose without 
any obstruction whatever. Indeed there is nO' 
express exception in this act, as there was in 
the Central Pacific act, of lands reserved, oc- 
cupied by homestead settlers, pre-emptions^ 
etc. The exception arises by implication only, 
from the provision that when any of the al- 
ternate sections "shall be found to have been 
granted, sold, reserved," etc, other lands "des- 
ignated as aforesaid"— that is to say, "al- 
ternate sections," "designated by odd num- 
bers,"— "shall be selected," etc., and this ex- 
ception by implication only extends by its- 
terms to the twenty-mile limit on each side of 
the line. But it was, doubtless, not intended 
that a selection should be made of lands in 
which some prior existing right had be- 
come vested, 

Congi'ess manifestly designed the grant tO' 
be for the full amount of land indicated; and 
the only object of any exception at all of the 
classes mentioned, was to prevent interference 
with rights existing in others. The exception 
was not designed to limit the grant, but to 
avoid disturbing substantial rights already 
vested and still existing. And that the com- 
pany might get its full quantity, congress au- 
thorized it to make up any deficiency by rea- 
son of any prior right that might have attach- 
ed to any lands specifically designated by se- 
lecting other lands outside the designated lim- 
its. The intention was to give the full amount 
of land designated, and the only care of con- 
gress was not to Interfere with rights already 
vested and still existing. The right to the 
lieu lands only attached on the selection, and 
at that time there was no conflicting interest. 
All i:eason for any exception at all had ceased 
to operate. Any less favorable construction 
would pi-actically nullify this grant along a 
large poi*tion of the line, or any other grant in 
similar terras throughout a large portion of the 
state. For examples, in very many cases, in- 
deed, almost universally in California, Mexi- 
can grants were for a specific quantity of land 
within exterior boundaries containing a much 
larger quantity, like the grant in EYemont's 
Case, 17 How. [5S U, S,] 573, which was for 
ten leagues within exterior boundaries con- 
taining a hundi-ed leagues. So also the grant 
to yturbide, the rejection of which was affirm- 
ed in 22 How. [63 U. S.] 290, was for four 
hundred square leagues within exterior bound- 
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aries embracing the whole state. Had that 
single grant chanced to have heen undisposed 
of at the time of the location of any of the 
several roads in California receiving laxid 
grants, not one foot of land would have passed 
to any railroad company in the state under the 
decision in Newhall v. Sanger. The gmnt 
now in question was intended to he substantial, 
not a mere delusion; and the act should be 
construed as it "was intended to be understood 
by congress at the time it was passed, and not 
as it may suit tlie convenience or interests of 
parties who come in seeking the advantages 
resulting from the construction of the road 
after its completion under the act, by the par- 
ties who built it relying upon this grant. Any 
construction Avhich shall deprive the defend- 
ant of the lauds which it reasonably had a 
right to expect under the act of congress, 
would wrongfuUj' wrest from it, by judicial 
sanction, a large portion of the consideration 
which formed the inducement to the under- 
taking. I can perceive no plausible ground 
for the view maintained by the complainant, 
or for extending the principles adopted in 
Newhall v. Sanger beyond the limits required 
by the decision. The judgment in that case is 
binding upon tliis eoiu't, and must be follow- 
ed as to all lands in the same category. In 
my judgment the land in question does not 
fall within the decision; and it was subject 
to selection, and the title in the railroad com- 
pany is valid. 

The bill must be dismissed. Let a decree 
be entered accordingly. 

[On appeal to the supreme court, the decree 
of this court was affirmed. 99 U. S. 382.] 
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Case No. 1S,186. 

RYAN et al. v. GOODWIN et al. 

(3 Sumn. 514: 3 Law Rep. 220; 1 Kobb, Pat. 
Cas. 725; Merw. Pat. Inv. 413.] i 

Circuit Court, D. JIassaelnisetts. May Term, 
1839. 

P\TEN'I.<— COMBINATIOX — COMPOUNDS— MATCHES — 

Prni.io Use— Specific ATtONS. 

1, It is not necessary to the validity of a pat- 
ent for a new and useful invention, that any of 
the ingredients should be new or unused before 
for the pm-pose. The true question is, whether 
tbe comhinatiou of materials by the patentee is 
substantially new. 

[Cited in E.\- parte Smith, Case No. 12,966; 
Re Maule, Id. 9,308; Teese v. Phelps, Id. 
13,818; lie Oorbin. Id. 3,224: Re Wagner, 
Id. 17,038; HafEcke v. Clark, 1 G. C. A. 570, 
50 Fed. 535.] 

2. The public use or sale of an invention, in 
order to deprive the inventor of his right to a 
patent, must be a public use or sale by others, 
with his Iinowledge and consent, and before his 
application therefor. A sale or use of it, with 
such knowledge or consent, in the intermediate 



1 [Reported by Charles Sumner, Esq. Merw. 
Pat. Inv. 413, contains only a partial report.] 



time between the application for a patent and 
a grant thereof, has no such effect. 
[Cited in McJIillin v. Barclay, Case No. 8,- 

902; Parton v. Prang Id. 10,784; Jones v. 

Sewall, Id. 7,495; Kelleher v. Darling, Id. 

7,653; Bates v. Coe, 98 U. S. 46.] 

3. The court will give a liberal construction 
to the language of all patents and specifications ; 
and will, in all cases, by taking the whole to- 
gether, adopt that interpretation of a specifica- 
tion, which will give the fullest effect to the na- 
ture and extent of the claim made by the in- 
ventor. 

[Cited in Brooks v. Fiske, 15 How. (56 U. S.) 
223; Turrill v. Michigan, S. & N. L R. Co., 
1 Wall, (68 U. S.) 510; Goodyear v. Provi- 
dence Rubber Co., Case No. 5,583; Stimp- 
.<iou V. Woodman, 10 Wall. (77 U. S.) 123; 
Carew v. Boston Elastic Fabric Co., Case 
No. 2,397; Hamilton v. Ives, Id. 5,982.] 

[Cited in Burke v. Partridge, 58 N. H. 351.] 

4, The inventor of a new compound, wholly 
unknown before, is not limited to the use al- 
ways of the same precise ingredients in mak- 
ing that compound; and if the same purpose can 
ne accomplished by him by the substitution in 
part of other ingredients ' in the composition, 
which have never been so used before, he is at 
liberty to extend his patent so as to embrace 
them also. Tlius. where an inventor claimed 
as his invention the combination of phosphorus 
with chalk, or any other absorbent earth or 
earthy material, and glue, or any other glutinous 
substance, using the materials in the propor- 
tions substantially as set forth in the specifi- 
cation, in making matches; it was held, that the 
patent was not void as being too broad and 
comprehensive. 

[Followed in Bryan v. Stevens, Case No. 2,- 
066a.] 

Case for an infringement of a patent for 
"a new and useful improvement in the manu- 
facture of friction matches for the instan- 
taneous production of light." Plea, the gen- 
eral issue; with notice of special matters of 
defence. At tlie trial, it appeared, that the 
patent was obtamed by Alonzo D, Phillips, of 
Springfield, Massachusetts, on the 24th of Oc- 
tober, 1S30 [No. 68], and had since been as- 
signed to the plaintiffs. The common proofs, 
that Phillips was the inventor; that it was a 
useful invention; and that the defendant had 
used the same, wei-e all offered to the jury. 
The defence turned upon the following points, 
which were stated in the special notice: (1) 
That Phillips was not the original inventor. 

(2) That the invention was publicly known, 
and in public use in divers parts of the United 
States, (specifying the places and persons,) be- 
fore the supposed invention of the plaintiff. 

(3) That the invention was in public use, and 
the sale with the consent and allowance of 
Phillips in divei'S parts of the United States, 
and particularly in Massachusetts. Connec- 
ticut, New Hampshire, New Yoi'k, and Phila- 
delphia, before the application of Phillips for 
a patent therefor, specifying the names of the 
persons, who so used and sold the same. (4) 
That the specification annexed to the patent 
was vague, ambiguous, and uncertain, and did 
not describe in a full, clear, and exact manner, 
and with sufficient certainty, the invention, 
and the manner of making and compounding 
the matches; and that the use of chalk, car- 
bonate of lime, or othei" absorbent earths or 
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materials, referred to in the specification, Tvas 
wliolly unnecessary and useless, and designed 
to mislead and deceive the public. (5) That 
the claim for inventing a mode of putting up 
the matches was frivolous, and tlie method 
not new. 

The specification was in the following 
words: "To All Whom It May Ooncem: Be it 
known that I, Alonzo D. Phillips, of Spring- 
field, in the county of Hampden, and state of 
Massachusetts, have invented certain new and 
useful improvements in the mode of manu- 
facturing friction matches, for the instanta- 
neous production of light, which im- 
provements consist in a new composition of 
•inatter for producing ignition, and in a 
new mode of putting the matches up for 
use, by which the danger of ignition from 
accidental friction, or from other causes, is 
obviated. And I do hereby declare that the 
following is a full and exact description there- 
of. The composition used in preparing the 
matches usually called loco-foeo, and which 
light by slight friction, is a compound of phos- 
phorus, chlorate of potash, sulphuret of anti- 
mony, and gum arable or glue. That which I 
use consists simply of phosphorus, chalk, and 
glue, and in preparing it I use the ingredients 
in the following manner and proportions. I 
take one ounce of glue and. dissolve it by the 
aid of water and heat, in the usual manner; 
to this glue I add four ounces of finely pulver- 
ized chalk or Spanish white, stirring it in so 
as to form a thick paste. I then put in one 
ounce of phosphorus, keeping the materials at 
such a degree of heat as will suffice to melt 
the phosphorus, and incorporate the whole to- 
gether. Into this composition the matches are 
dipped, after being previously dipped in sul- 
phur in the usual manner. The composition 
may be varied in its proportions, but those I 
have given I consider the best. The ingi*e- 
dients also may be varied; as gum arable or 
other gum may be substituted for glue, and 
other absorbent earths, or materials may be 
used instead of the carbonate of lime. In or- 
der to prevent the danger from accidental ig- 
nition, I prepare the pine wood for my matches 
in the following manner. I cut my pine into 
thin slabs about the usual thickness of veneers ; 
these I cross-cut into lengths for matches, and 
by means of gangs of circular saws, cut these 
comb fashion and lengthwise of the gi-ain of 
the wood, leaving a portion of one end uncut, 
holding the sti'ips together like the back of a 
comb; the number of matches on each slab 
may be about a dozen. These are then dipped 
in the sulphur, and afterwards in the above 
named composition, and put up for sale by 
laying the slabs upon long slips of paper, cut 
wide enough to lap over the ends of the 
matches; the slabs are then doubled up in the 
paper, much in the manner of papering pins. 
A slab, when wanted, may be taken out with- 
out disturbing the remainder, and the paper 
effectually removes all danger from friction. 
What I claim as my invention, is tlie using of 
a paste, or composition to ignite by friction. 



consisting of phosphorus, and earthy material, 
and a glutinous substance only, without the 
addition of chlorate of potash or of any high- 
ly combustible material, such as sulphuret of 
antimony in addition to phosphorus. I also 
claim the mode herein described of putting up 
the matches in paper, so as to secure them 
from accidental friction." 

S. D. Parker and E. Smith, Jr., for plain- 
tiffs. 
Rand & Fiske, for defendants. 

STORY, Circuit Justice, in summing up to 
the jury, said:— The main points of the de- 
fence are: (1) That the invention claimed in 
the lettei-s-patent is not new. (2) That if 
new, the patentee had suffered his invention 
to be in public use and on public sale, long 
before his application for a patent (3) That 
the tei-ms of the specification are too vague 
and indefinite, and the claim too broad to 
support the patent. 

As to the first point, it is mainly a question 
of fact It is certainly not necessaiy, that 
every ingredient, or, indeed, that any one in- 
gredient used by the patentee in his inven- 
tion, should be new or xmused before for the 
pui*pose of making matches. The true ques- 
tion is, whether the combination of materials 
by the patentee is substantially new. Each 
of these ingredients may have been in the 
most extensive and common use, and some of 
them may have been used for matches, or 
combined with other materials *f or other pur- 
poses. But if they have never been com- 
bined together in the manner stated in the 
patent, but the combination is new, then, 1 
take it, the invention of the combination is 
patentable. So far as the evidence goes, it 
does not appear to me, that any such combi- 
nation was known, or in use before Phillips's 
invention. But this is a matter of fact, upon 
which the jury will judge. The combination 
is apparently very simple; but the simplicity 
of an invention, so far from being an objec- 
tion to it, may constitute its gi'eat excellence 
and value. Indeed, to produce a great result 
by very simple means, before unknown or un- 
thought of, is not unfrequently the peculiar 
characteristic of the very highest class of 
minds. 

As to the second point, it is clear by our 
law, whatever it may be by the law of Eng- 
land, that the public use or sale of an inven- 
tion, in order to deprive the inventor of his 
right to a patent, must be a public use or 
sale by others with his knowledge and con- 
sent, before his application therefor. If the 
use or sale is without such knowledge or con- 
sent, or if the use be merely experimental, to 
ascertain the value or utility, or success of 
the invention, by putting it in practice, that 
is not such a use, as will deprive the inventor 
of his title. Our law (Act 1793, c. 55, §§ 3, 6 
[1 Story's Laws, 300; 1 Stat 318, c. 11]; Act 
1836, c. 357, §§ 6, 15 [5 Stat 119, 123]; Pen- 
nock V. Dialogue, 2 Pet [27 U. S.] 1; The 
Nathaniel Hooper [Case No. 10,032]) also re- 
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quii-es, tliat the use or sale should not only 
be with the knowledge and consent, of the 
inventor, but that it should be before his ap- 
plication for a patent A sale or use of it 
with such knowledge or consent, in the in- 
termediate time between the application for 
a patent and a grant thereof, has no such ef- 
fect. It furnishes no foundation to presume, 
that the inventor means to abandon his in- 
vention to the public; and does not, because 
it is not within the words of our act, create 
any statute disability to assert his right to a 
patent. It appears from the evidence in the 
present ease, that as early as the 15th of 
February, 1836, Phillips procured an original 
specification of his invention to be drawn up, 
and an application was thereupon made to 
the proper office for a patent. It does not ap- 
pear, that any use or sale was allowed to be 
made by Phillips of his invention until some 
time afterwards, namely, in ilarch, 1836. 
The delay in obtaining the patent, which was 
not granted until October, 1836, was solely 
owing to certain defects in the original specifi- 
cation, which was returned to the inventor, 
and afterwards was amended and sent back 
to the patent office. Now, if this be the real 
state of the facts, (and 'of this the jury will 
judge) it seems clear, that in point of law the 
second objection falls to the ground; for no 
use or sale is shown with the knowledge and 
consent of the inventor, until after he bad 
made an application for a patent. 

Then as to the third point. This turns up- 
on the supposed vagueness and ambiguity, 
and uncertainty of the specification and 
claim of the invention thereby. The specifica- 
tion, after adverting to the fact, that the loco- 
foco matches, so called, are a compound of 
phosphorus, chlorate of potash, sulphuret of 
antimony, and gum arable or glue, proceeds 
to state that the compound which he (Phil- 
lips) uses, "consists simply of phosphoras, 
chalk, and glue;" and he then states the 
mode of preparing the compound, and the pro- 
portions of the ingredients; so that as here 
stated, the essential difference between his 
own matches and those called loeo-foco, con- 
sists in the omission of chlorate of potash and 
sulphuret of antiikony, and in using in lieu 
thereof chalk. He then goes on to state, that 
"the proportions of the ingredients may be 
varied, and that gum arable, or other gum, 
may be substituted for glue; and other absor- 
bent earths or materials may be used instead 
of the carbonate of lime." He afterwai'ds 
sums up his invention in the following terms. 
"What I claim as my invention is the using 
of a paste or composition to ignite by friction, 
consisting of phosphorus, and (an) eartliy ma- 
terial, and a glutinous substance only, with- 
out the addition of chlorate of potash, or of 
any other highly combustible material, such 
as sulphuret of antimony, in addition to the 
phosphoms. I also claim tlie mode herein de- 
scribed of putting up the matches in paper, 
so as to secure them from accidental friction." 
Upon this last chiim I need not say any thing, 



as it is not in controversy, as a part of the in- 
fringement of the patent, upon the present- 
trial. 

Now, I take it to be a clear rule of our law 
in favor of inventors, and to can-y into effect 
the obvious object of the constitution and 
laws in granting patents, "to promote the 
progress of science and useful arts," to give a 
liberal construction to the language of all 
patents and specifications, (ut-res magis vale- 
at, quam pereat,) so as to protect, and not ta 
destroy the rights of real inventors. If, there- 
fore, there be any ambiguity or uncertainty 
in any part of the specification; yet, if tak- 
ing the whole together, the court can perceive 
the exact nature and extent of the claim made 
by the inventor, it is bound to adopt that in- 
terpretation, and to give it full effect. I con- 
fess, that I do not perceive any groimd for 
real doubt in the present specification. The 
Inventor claims as his invention the combina- 
tion of phosphorus with chalk or any other 
absorbent earth, or earthy material, and glue, 
or any other glutinous substance in making 
matches, using the ingredients in the pro- 
portions, substantially as set forth in the 
specification. Now, the question is, whether 
such a claim is good, or whether it is void, as. 
being too broad and comprehensive. The ar- 
gument seems to be, that the inventor has 
not confined his claim to the use of chalk, but 
has extended it to the use of any other ab- 
sorbent eailhs or earthy materials, which is 
too general. So, he has not confined it to the 
use of glue, or even of gum ai-abic, but has 
extended it also to any other gum or glutin- 
ous substance, which is also too general. 
Now, it is observable, that the patent act of 
1793 (chapter 55) does not limit the inventor 
to one single mode, or one single set of ingre- 
dients, to carry into effect his invention. He 
may claim as many modes, as he pleases, pro- 
vided always, that the claim is limited to such 
as he has invented, and as are substantially 
new. Indeed, in one section (section 3) the 
act requires, in the ease of a machine, that 
the inventor shall fully explain the principle, 
and the several modes, in which he has con- 
templated the application of that principle or 
character, by which it may be distinguished 
from other inventions. The same enactment 
exists in the patent act of 1836 (chapter 357, 
§ 6). I do not know of any principle of law, 
which declares, that, if a man makes a new 
compound, wholly unknown before for a use- 
ful and valuable puipose, he is limited to the 
use of the same precise ingredients in making 
that compcund; and that, if the same pur- 
pose can be accomplished by him by the sub- 
stitution in part of other ingredients in the 
composition, he is not at liberty to extend his 
patent so as to embrace them also. It is true, 
that in such a case he runs the risk of having 
his patent avoided, if either of the combina- 
tions, the original, or the substituted, have 
been known or used before in the like com- 
bination. But, if all the various combinations 
are equally new, I do not perceive how his 
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claim can be said to be too broad. It is not 
more broad tban his invention. There is no 
proof in the present ease, tliat the ingredi- 
ents enumerated in this specification, whether 
challc, or any other absorbent earth, or earthy 
substance, were ever before, combined with 
phosphorus, and glue, or any other gum or 
other glutinous substance, to produce a com- 
pound for matches. The objection, so far as 
it here applies, is not, that these gums or 
earths have been before so combined with 
phosphorus, but that the inventor extends his 
claim, so as to include all such combinations. 
There is no pretence to say, upon the evi- 
dence, that the specification was intended to 
deceive the public, or that it included other 
earthy materials than chalk, or other glutin- 
ous substances than glue, for the very pur- 
pose of misleading the public. The party has 
stated frankly, what he deems the best mate- 
rials—phosphorus, chalk, and glue, and the 
proportions and mode of combining them.- 
But, because he says, that there may be sub- 
stitutes of the same general character, which 
may serve the same purpose, thereby to ex- 
elude other person^ from evading his patent, 
and depriving, him of his invention, by usingj 
one or more of the substitutes, if the patent 
had been confined to the combination solely of 
phosphorus, chalk, and glue, I cannot hold 
that his claim is too broad, or that it is void, 
aiy present impression is, that the objection is 
not well founded. Suppose the invention had 
been of a machine, and the inventor had said, 
i use a wheel in a certain part of the ma- 
chine for a certain purpose, but the same ef- 
fect may be produced by a crank, or a lever, 
or a toggle joint, and therefore I claim those 
modes also; it would hardly be contended, 
that such a claim would avoid his patent. I 
do not know, that it has ever been decided, 
that, if the claim of an inventor for an inven- 
tion of a compound states the ingredients 
ti*uly, which the inventor uses to produce th<j 
intended effect, the suggestion, that other in- 
gredients of a kindred nature may be substi- 
tuted for some part of them, has been held to 
avoid the patent in toto, so as to make it bad, 
for what is specifically stated. In the pres- 
ent case it is not necessary to consider that 
point. My opinion is, that the specification 
' is not, in point of law, void, from its vague- 
ness, or generality, or uncertainty. 

The jury found a verdict for the plaintiff. 
Judgment accordingly. 

[For other cases involvinjr this patent, see 
note to Byam v- Parr, Case No. 2,204.] 



Case 'No. lS,186a. 

RYAN et al v. GREEN. 

[14 Betts, D. C. MS. 31.] 

District Court, S. D. New York. Dec. 11, 1848. 

Seamex— Wages— Leaving Ship— Contract for 
Home Rux. 

[Upon a contract for the run homeward from 
a foreign port at a stated gross sum, seamen 
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may leave the ship as soon as she anchors in 
the harbor of her home port] 

[This was a libel by William Ryan and oth- 
ers against Thomas Green, master of the bark 
Leverett, for seamen's wages;] 

Hiring for run distinguished froni hiring, 
for wages. When liability in former ceases, 
crew not bound to wait owner's decision" as 
to disposition of vessel after arrival. Crew 
entitled to pay when vessel brought into 
harber and secured. Book of Dec. 14, p. 31. 

BETTS, District Judge. By stipulation be- 
tween the proctors, four suits commenced by 
different seamen are consolidated into one, 
and the proofs taken are to be applied ac- 
cording to the rights of the respective parties. 
The controversy turns on a mere punctilio, 
and it is manifest the suits are defended to 
defeat the proctor's demand of $3.75 costs On 
settlement of the demands; rather than any 
denial of the libellants' rights on the merits. 
The men were engaged in Havannah in Au- 
gust last to bring the vessel to New York, 
and were hired at specified prices by the run, 
—one at ?10, two at $12, and one at $15. Two 
of them also interpose a claim for extra work 
on board the vessel before the voyage com- 
menced. The barque arrived at quarantine 
on Wednesday evening, and at 1 p. m. the 
next day came to the city, and anchored on 
the Brooklyn side. Either the State of the 
wind was not favorable, or the owner was 
not prepared for her to haul into her berth 
that day; and next morning, ' at about 8 
o'clock, the libellants left her. There is a 
disagreement in the testimony on the point of 
their leaving. The men testify that the cap- 
tain told them they were free of the vessel, 
and the mate swears the men left ' without 
permission, and that the captain forbid them 
going, as the mate had done the night before. 
I do not think the result is varied if the evi- 
dence of the mate is relied upon as giving 
the true version of the case. The agreement 
was for a specific sum, and for a particular 
and limited service. Neither party was bound 
under that engagement to anything beyond 
its express terms. Seamen shipping for a voy- 
age at pro i-ata wages are bound to the ship 
until she is in her berth and her cargo is 
dischai'ged; and the owners and the ship are 
correspondingly bound to their seamen for 
a continuance of the pro rata wages during 
such services. A hiring for a run is a con- 
tract quite distinct from that. The mariner 
is then engaged for no more than to take tlie 
vessel to the place of destination, arid, like a 
pilot or other navigator employed for a par- 
ticular service, his liability to the vessel and 
hers to him ceases with the termination of 
that service. Tlie same doctrine was adopt- 
ed by the court in 1844 (Jackson v. Schuyler), 
which was a contract by the run to go the 
voyage in the frigate Kamschatka from New 
i:ork to Cronstadt [unreported]. 

It is not intended in this case to consider 
■ the effect of a contract for the voyage at a 
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gross Slim of wages. That mode of hiring 
may properly be attended with all the inci- 
dents of ordinary shipping agreements, be- 
cause it is usually for the round voyage out 
and home. .Jac. Sea Laws, 132, 133. The 
subject was regulated in France by express 
provisions of the Marine Code ("Hiring Sea- 
men," art. 1); and the seaman hiring for 
the voyage was bound to remain with the 
ship imtil she was safely moored and wholly 
unladen. Pothier, liouage des Matr. Nos. 
160, 172. Whether the same construction 
would be placed by our courts on an engage- 
ment in a foreign port for a voyage home 
may well admit of question, unless -well as- 
certained usage applicable to it be shown, 
liut it seems to me that putting the construc- 
tion of this agreement upon the ordinary and 
plain import of the language, the run, the 
term for which the libellants conti-aeted to 
serve, was the transit only from Ilavannah 
to New York. Such was manifestly its ac- 
ceptation by the master and owner of the 
vessel, for no claim was set up that the li- 
bellants were bound to unload her also for 
that compensation, and the accommodations 
for lodging the men on board were taken 
aivay immediately on her an*ival. The ves- 
sel was navigated to the port, and safely 
anchored. The master says because the prop- 
er papers authorizing him to go to the wharf 
were not obtained, whether she should re- 
main at anchor for a short or long period de- 
pended upon the convenieney and election of 
the owner on his compliance with the regu- 
lations of the port as to permits, &c. The 
crew were under no obligations to await his 
decision, after it might be made up. 

In my judgment, the libellants were enti- 
tled to tlieir pay when the vessel was broiight 
into the harbor and secured thei-e, according 
to the ordei-s of the master. Their engage- 
ment had then terminated, and the master 
and owner had no right to detain them with 
the ship or withhold the stipulated wages. 
The mate admits the agreement to pay two 
of the libellants $5 for e.xtra work on the 
ship in Havannah before this contract. The 
owner was twice called upon by the libel- 
lants for their pay. He put them off on ac- 
count of other engagements at the time, and 
they then placed their claims in the hands 
of proctors. Written notice was given the 
master of this by the proctoi's, and the effort 
to settle fell through because of the demand 
of retaining fees by the proctoi-s. Whether 
the fee charged was right in principle or 
amount was a matter which could have been 
submitted to the court on taxation; and in 
refusing to pay the wages due, and com- 
pelling the libellants to collect them by suits, 
the master and owner were clearly in the 
wrong, and must accordingly bear the costs 
thus created by them. 

The decree will be that the libellants re- 
cover $40.20, the amount of stipulated wages, 
after deducting hospital money, etc., with the 
addition of §3 extra, pay agreed to be made 



at Havannah, and interest from the com- 
mencement of the suit, with summary costs 
to be taxed in ojie suit. 

The proper order for distribution of the 
amount amongst the libellants, according to 
their respective rights, will be entered. 



Case Iffo. 12,187. 

RYAN V. RINGGOLD. 

[3 Oranch, O. C. 5.] i 

Circuit Court, District of Columbia. Dec 
Term, 1826. 

MiMTiA — Fixes— Akrest — Whex List to he De- 
LiVEitnn TO Marshal. 
In order to justify the marshal for arrest- 
ing a man for a militia fine, it is not necessary 
that the list of fines should have been delivered 
to him by the clerk of the eourt-maitial witliin 
fifteen days after the session of the appellate 
court, as required by, the fourth section of the 
militia act for the District of Columbia. 

Trespass, assault and batteiy, and false 
imprisonment, for arresting the plaintiff for 
a militia fine. 

Mr. Morfit, for plaintiff. 
Mr. Lear, for defendant. 

THE COURT (nem. con.) was of opinion 
that it was not necessaiy, to the justifica- 
tion of the marshal, that the clerk of the 
court-martial should have delivered to him 
the list of fines within fifteen days after the 
session of the appellate court, as required by 
the fourth section of the militia act for the 
District of Columbia. 



Case No. 12,188. 

RYAN V. YOUNG et al. 

[9 Biss. 63; S Reporter, 229: 11 Chi. Leg. News, 
353; 20 Alb. Law J. 79.] 2 

Circuit Court, N. D. Illinois. July, 1879. 

Removal op Causes— Real P.\.kties in Inteisest 
— Remand. 

Where a suit, commenced in a state court, is 
removed to the United States circuit court, and 
it appears to tlie satisfaction of said circuit 
court that such suit does not really and sub- 
stantially involve a dispute or controversy prop- 
erly within the jurisdiction of the circuit court, 
it is the duty of tlie court to dismiss or remand 
the cause. So where it appears that the real 
substantial controversy in the suit, is between 
citizens of the same state, and that the non-resi- 
dent party upon whose petition the cause was 
removed has parted with his interest, the fed- 
eral court will remand the cause to the state 
court. 

[This was a bill in equity by Martin Ryan 
against James Young and others.] 

R. H. Forrester, for complainant. 

George H. Leonard and Samuel Ashtor.. 
for defendants, citing Dillon, Rem. Causes, 

1 [Reported by Hon. William Cranch, Chief 
Jud.se.] 

2 [Reported by .Tosiah H. Bissell, Esqi., and 
here reprinted )>y permission. 8 Reporter. 229, 
and 20 Alb. Law J. 79, contain only partial re- 
ports.] 
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19, 2S, 77. That the act of Maueli 3, 1S75 
[18 Stat 470], did not repeal the second and 
third subdivisions of section 639 of the Re- 
vised Statutes of the United States: New 
Jersey Zinc Go. v. Trotter [Case No. 10,107]; 
Coolce T. Ford [Id. 3,173]. 

HAUI/AN, Circuit Justice. This suit was 
commenced in the circuit court of Coolc coun- 
ty, and upon the petition of the defendant. 
Young, a citizen of Iowa, it was removed to 
this court for hearing. The complainant, 
Kyan, and the defendant, Boyd, are both 
citizens of Illinois, while the defendant in- 
sui-ance company is a coi-poi-ation ci-eated by 
the laws of CJonneetieut 

Upon looking into the pleadings and depo- 
sitions, I find the following facts satisfac- 
torily proven. 

1. Lee and wife being indebted to- the in- 
surance company in the sum of .?3,o00, evi- 
denced by Lee's bond for that amount, due 
.Tanuary 28, 1872, with interest at S per 
cent, payable semi-annually, executed upon 
that day to the company, a mortgage upon a 
house and lot in Chicago, to secure such 
debt The mortgage contained numerous 
conditions and agreements, one of whicli au- 
thorized the mortgagee, its successors or as- 
signs, either in pei"son, or by attorney, to 
sell and dispose of tlie mortgaged premises, 
and all benefit and equity of redemption of 
tlie mortgagors, their heii-s or assigns, at 
public auction, in Chicago, after 30 days no- 
tice of the time and place of sale, by ad- 
vex'tisement in some one of the daily news- 
papers published in tliat city. The mortgage 
dispensed with personal notice to the mort- 
gagors of such sale. 

2. Boyd having in some way acquired the 
interest of Lee in the premises, subject nec- 
essarily to the prior claim of the insurance 
company, in the year 1876, conveyed the 
•same to the complainant, Ryan, for the con- 
iiideration of .?5,500, of which sum Ryan paid 
him $3,500 in cash, and agi-eed to convey 
to Boyd, at the price of .'i:2,000, a lot owned 
by him in Riverside, the title to which was 
thereafter to be pei-fected. At the date of 
Ilyan's purchase, the balance due the insur- 
iince company on its moi'tgJige debt was 
iibout $2,000. He took the property subject 
to, and under an agreement to pay, that bal- 
ance on the Lee debt The interest due the 
company was paid by Ryan up to July, 1877, 
including the installment due in that month. 
He had made these payments of interest 
after notice from the company. 

3. Ryan swears, and the evidence sustains 
his statement, that he did not receive notice 
from the company in reference to the install- 
ments of interest due on Januaiy, 1878, and 
July, 1878, and that he had accidentally over- 
looked them. 

4. At the time of Ryan's purchase from 
Boyd, he gave the latter his note for $2,000, 
secured by deed of tnist to Haines, upon the 
same property covered by the mortgage to 



the insui-ance company. It is admitted that 
his object in so doing was to secure the per- 
formance of his agreement to perfect the 
title to, and the convej'ance to Boyd of, the 
Riverside lot, which being done, the note for 
§2,000 and the Haines deed of trust were to 
be surrendered and cancelled. Prior to July, 
1S7S, Ryan had perfected his title to the Riv- 
erside, lot, and executed his conveyance there- 
for, of all which Boyd had due notice; and 
though, perhaps, he had not before that date, 
personally and formally accepted that con- 
veyance as a compliance with, Ryan's agree- 
ment, it was his duty to have done so. In 
au5' event, prior to July, 1878, Ryan was en- 
titled to have the $2,000 note, and the trust 
■ deed given to secure it suiTendered and can- 
celled. 

5. In July, 1S7S, or about that time, Boyd 
made application to the insurance company, 
thi'ough its Chicago agents, to purchase its 
debt and the mortgage held by it upon the 
premises in question— the same mortgaged by 
Lee and wife, and 'sold by Boyd to Ryan- 
representing or inducing the company's 
agents to believe that he owned a second 
mortgage (the Haines trust deed) upon the 
property. 

It was contrary to the usages of the com- 
pany to sell their mortgage debts to any ex- 
cept holders of subordinate inortgages. Tlieir 
rule was to secure foreclosures by judicial 
proceedings. " But believing Boyd to be the 
owner of the subordinate mortgage, the com- 
pany sold and assigned to him "without re- 
coui-se" its debt secured by the Lee mort- 
gage—the assignment, at Boyd's instance, be- 
ing made in blank. 

6. As soon as this assignment was pro- 
cured, Boyd caused an advertisement of the 
premises for sale at public auction, under 
the terms of the Lee mortgage, the sale to 
take place in August, 1878. The advertise- 
ment was made in the name of the insur- 
ance company, but without its direction or 
procurement The sale oceun-ed at the time 
advertised, and was conducted by Boyd'g .at- 
torney, in the name of the company. The 
property was struck ofE to some one whose 
name is not disclosed, and who was un- 
known to the criei', but who represented him- 
self as bidding for James Young, who was 
not himself present, and who was also un- 
known to the crier. The amoimt bid was 
the balance due on the Lee bond, of which 
Boyd was the owner. Boyd then caused the 
iusiuiince company to convey the pi-operty to 
Young, and shortly thereafter, by quit-claim 
deed, dated August 17, 1878, Yoxmg conveyed 
to Boyd. The former, so far as the record 
shows, neither paid nor received anything 
upon his purchase, and received nothing up- 
on his conveyance to Boyd. Of the adver- 
tisement and sale, Ryan had no notice until 
after the sale occurred. 

It is not to be doubted, under the evidence, 
that throughout the wliole titmsaetion, Y'oung 
was the mere agent and representative of 
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Boyd, and had no real interest in the prop- 
erty. 

Ryan claims that all the proceedings 
through which Boyd acquired title were 
fraudulent and void. He seeks to redeem 
the property, and to that end, asks that an 
account he taken of the amount due upon the 
original mortgage debt to the insurance com- 
pany. Upon that amount being ascertained, 
he asks that he be allowed to pay the same; 
that the conveyance under which Boyd claims 
be set aside; that his title to the property be 
confirmed and quieted, and for all other prop- 
er relief. Upon these facts, it is evident that 
there is no real, substantial controversy in 
this case between Ryan and Young, or be- 
tween Ryan and the insurance company. 

It is practically of no concern to Yoiing or 
the insurance company what decree is en- 
tered as between Ryan and Boyd. Young 
passed the legal title to Boyd by a qxiit- 
elaim deed, and the insurance company as- 
signed its mortgage debt without recourse. 
Neither Young nor the insurance company is 
an indispensable party to the relief asked. 
The vital question in the case is, whether 
Ryan can enforce his claim to redeem the 
land as against Boyd, the holder of the legal 
title, upon paying the amount due on the 
Lee mortgage debt at the time of its ti-ansfer 
by assignment in blank, to Boyd. The only 
real, substantial controversy in the case is 
between Ryan and Boyd, both of whom are 
citizens of Illinois. Of such a controversy 
this court cannot take cognizance. The case 
comes within section 5 of the act of March 
3, 1875, entitled "An act to determine the ju- 
risdiction of circuit com^s of the United 
States, and to regulate the removal of causes 
from state courts, and for other purposes." 
That section declares "that if in any suit com- 
menced in a circuit coxirt, or removed from a 
state court to a circiiit court of the United 
States, it shall appear to the satisfaction of 
said circuit court, at any time after such suit 
has been brought or removed thereto, that 
such suit does -not really and substantially 
involve a dispute or controversy properly 
within the jurisdiction of said circuit couit, 
or that the parties to said suit have been im- 
properly or eollusively made or joined, either 
as plaintiffs or defendants, for the pm*pose 
of creating a case cognizable or removable 
under this act, the said circuit court shall 
proceed no further therein, but shall dismiss 
the suit or remand it to the court from which 
it was removed, as justice may require," etc. 
My duty, obviously, is to proceed no further 
in this cause but to remand it to the state 
court for final hearing. 

It is proper to state that upon the face of 
the original bill there was apparently a con- 
ti-oversy in the suit between Ryan and 
Young, which, perhaps, entitled the latter to 
claim a removal. But before Young present- 
ed his petition for removal, indeed, before the 
commencement of this suit, he had executed, 
and there was upon record, a quit-claim deed 



from him to Boyd. That fact was not, how- 
ever, disclosed by his petition. Had it been 
disclosed, the state court would have seen 
that there was no substantial controversy be- 
tween Young and Ryan, and that the real is- 
sue was between Ryan and Boyd. Now, that 
it appears upon the whole case that the real 
substantial controversy in the suit is between 
citizens of Illinois, and that there is no such 
controversy between citizens of different 
states, our duty is to send the cause back to 
the state court for a determination of the 
issues between the real parties in interest. 

The court expresses no opinion as to what 
are the rights of the parties upon the merits. 
Complainant's counsel may draw the neces- 
sary order, giving his client costs incurred in 
this court. 



RYAN, The ANN, See Case No. 428. 



Case Ko. 13,189. 

RYBERG et al. v. SNELL. 

[2 Wash. 0. 0- 294.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1808. 

Bill of Lading — Title Tkansfekued bt As- 
signment — ^BiLL OP Exchange — Consideba- 
TioN — Possession. 

1. E. consigned a cargo to the plaintiffs, to 
whom he was indebted; and, before or on the 
sailing of the vessel for Copenhagen, the bills 
of lading for the same were assigned by him to 
Gardner & Co., who sent the defendant, as their 
agent, to communicate the same. The cargo 
was sold by the plaintiffs, and merchandize ship- 
ped to Gardner & Co. in return, and the defend- 
ant drew the bill upon which this suit was in- 
stituted, in favour of the plaintiffs, on Gardner 
& Co., for a balance claimed by them, being the 
debt due to them by E.; whidi bill Gardner & 
Co. refused *o pay. In an action by the payee 
against the drawer, the consideration of the bill 
may be inquired into. 

2. The endorsement of a bill of lading trans- 
fers all the legal right in the property to the 
assignee, and the consignee cannot claim his 
debt out of the property shipped to him, unless 
it was actually in his possession before the as- 
signment of the bill of lading. 

3. Where a consignment had been made by 
a debtor to his creditor, the transfer of the bill 
of lading might not take the property from the 
creditor. 

4. The possession of the consignee, after the 
assignment of the bill of lading, was the posses- 
sion of Gardner & Co., and therefore the, plain- 
tiffs could have no lien on the goods consigned 
to them for the debt of E. 

rOited in Donath v. Broomhead, 7 Pa. St. 
302.1 

This was an action on a bill of exchange, 
drawn by the defendant on Gardner t& Co. 
in favom- of the plaintiffs, which was duly 
protested, and notice given. 

The defendant made out the following 
case: One Echart, on the 10th of May, ISOU, 



1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



[21 Fed. Cas. page 117] 



(Case No. 12,190) RYBERG 



shipped ou board tlie Mary, a cargo consignr 
cd to the plaintiflfs, merchants at Copenha- 
gen, for account and at the risk of the ship- 
per- At this time, Echart was indebted to 
the .plaintiffs. On the 26th of May, about 
the time of the sailing of the vessel, or short- 
ly after, Echart, for a valuable considera- 
tion, assigned over the bill of lading to 
Gardner & Co., the drawees, who immediate- 
ly despatched the defendant to Copenhagen 
la another vessel, to apprize the plaintiffs of 
their right to the cargo. The cargo was sold, 
and the plaintiffs shipped sundry goods to 
Gardner & Co. in return, which, together 
with the debt due to them from Echart, made 
a balance due from Gardner & Co,, for 
which Snell, as his agent, drew the bill on 
which the suit is brought. If the item of 
charge against Echart had been omitted, the 
balauce would have been in favour of 
Gardner & Co. This account, from the head- 
ing of it, shows that the plaintiffs knew of 
the ti-ansfer of the cargo to Gardner & Co. 

Mr. Hallowell, for plaintiffs, contended, 
that the bill of lading vested such a titJe in 
the consignee, to the amount at least of his 
debt against Echart; that Echart could not 
have stopped the goods in transitu, and 
which right he could not divest by an assign- 
ment of the bill of lading. Of course, the 
bill was given for a just consideration. 

WASHINGTON, Circuit Justice (PETERS, 
District Judge, absent), stopped Hopkinson, 
who was to have argued for the defendant, 
and observed, that the case was too plain 
to justify the delay of a further discussion. 
The principles which must govern the case 
are so clear, that there cannot be two opin- 
ions respecting them.- The suit is brought 
by the payee against the drawer; and' con- 
sequently, the consideration for which the 
bill was di-awn, may be inquired into. If 
Echart's debt was not properly chargeable 
to Gardner & Co., then the bill was drawn 
without consideration; because, striking out 
that item, the balance was in favour of Gard- 
ner & Co. The legal result of all this would 
be, that the plaintiffs cannot recover. The 
endorsement of a bill of lading, transfers the 
legal right in the property to the assignee, 
and therefore all the right of Echart in this 
cargo passed to Gardner & Co., on the 26th 
of May, by the assignment made on that day. 
Had the cargo got into the actual possession 
of the plaintiffs before the assignment, they 
would have had a right, in virtue of their 
lien, to satisfy their debt against Echart, out 
of the proceeds. But this lien can never 
arise, until such actual possession is obtain- 
ed; and at the time it attaches, the prop- 
erty must belong to the principal, and it 
continues no longer than the actual posses- 
sion continues. This was not a consignment 
by a debtor to his creditor, for the purpose 
of discharging a debt; but from a principal 
to his factor, for account, and at the risk 



of the principal. The possession of the plain- 
tiffs was the possession of Gardner & Co., 
who had acquired a legal title to the prop- 
erty, long before the goods arrived; and of 
course they could have no lien, on account 
of a debt due from Echart. , The bill, then, 
is drawn without consideration, and your 
verdict should be for the defendant 
The plaintiffs suffered a nonsuit. 

[For a motion to take off the nonsuit ordered 
as above, see Case No. 12,190.] 



Case ITo. 1S,190. 

RYBERG et al. y. SNELIx. 

[2 Wash. C .C. 403.] i 

Circuit Court, D. Pennsylvania- Oct. Term, 
1809. 

Bill of Ladikg — Assignment — Title Tkans- 
FERRED — Factors — JjIen Fob Balance. 

1. If goods be sold and shipped, upon the ac- 
count and at the risk of the vendee, the bill of 
lading making the goods deliverable to him, or 
being assigned to him, transfers the legal titJe 
in the goods, to the perfection of which, nothing 
is wanted but actual possession. Until this be 
obtained, the vendor retains an equitable right 
to countermand tlie delivery of the goods, if the 
consideration has not been paid, and the con- 
signee has in the mean time failed. 

2. If the factor should dispose of goods, bona 
fide, which have been consigned to him, although 
the goods had not come into his hands, but the 
bill of lading has been actually transferred to 
the vendee, the right, of the principal is defeated. 
But before the authority to sell has been exer- 
cised, the owner may countermand the consign- 
ment, or sell the goods while in transitu. 

[Cited in Valle v. Cerre, 36 Mo. 5S9.] 

-3. To constitute a lien by a factor for his, bal- 
ance, possession of the goods by him. and a right, 
in the principal to the property on which the lien 
is to ooerate. are necessary. 

rCited in brief in Elliott v. Bradley, 23 Vt. 
2?0.] . . 

This was a motion to take off the nonsuit 
ordered at the trial. Ryberg v. Snell [Case 
No. 12,189]. 

Hallowell & Rawle, for plaintiffs. 
Mr. Hopkinson, for defendant 

WASHINGTON, Circuit Justice. The 
stress of the argument by the plaintiff's coun- 
sel, on this motion, is, that a bill of lading 
conveys to the consignee a legal title to the 
propertj''; that a factor, being such consignee, 
and a creditor of the consignor, for the bal- 
ance of a former account, has equal equity 
with a person wbo, bona fide, and for valua- 
ble consideration, becomes a purchaser of the 
property from the consignor, even before pos- 
session is acquired by the factor, and is there- 
fore entitled to hold it until his debt is sat- 
isfied. 

The whole error of this argimient, consists 
in the generality of the first proposition. It 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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is true, that if goods be sold and shipped tipon 
uccoiint aud at tlie risk of the vendee, the 
hill of Jading making the goods deliverable 
to him, or being assigned to him, transfers 
the legal title in the goods, to the perfection 
of Avhich, nothing is wanted but actual pos- 
session. Until this be obtained, the vendor 
retains an equitable right to countermand the 
delivery, if the consideration has not been 
paid, and the consignee has in the mean time 
failed. The legal title, in this case, vests in 
the consignee in virtue of the contract of sale; 
and the bill of lading, endorsed, is evidence 
of that contract. But, if goods be consigned 
generally to a factor, at the risk and for the 
account of the principal, the bill of lading 
conveys no more than an authority to the 
factor to demand and receive possession of 
the property from the master; and if the 
factor should dispose of it, bona fide, and for 
a valuable consideration, even before actual 
delivery, by a transfer of the bill of lading, it 
is equivalent to a sale by the principal; and 
the right of the principal, or of one claiming 
under him, is defeated. But if this authority 
to sell has not been exercised, it is competent 
to the consignor to vary the destination of 
tlie goods, as he pleases and Avhen he pleases; 
or to s^ll them whilst they are in transitu, or 
afterwards, if he think proper to do so. What 
sliould prevent him? The factor is his serv- 
ant in respect to these goods; he has no title 
to them; and his possession is the possession 
of his principal. But it is said, that the fac- 
tor has a lien on the goods, to the amount of 
the balance due him from the consignor. 
This would be very true, if the consignor had 
not parted with his interest in the goods be- 
fore they came into the possession of the 
consignee. But, to constitute a lien, two 
things must concur, — possession by the factor, 
and a right in the principal to the property 
upon which the lien is to operate. The goods 
must come into the actual possession of the 
factor, the property of the principal; and 
therefore, if before such possession, the prin- 
cipal has divested himself of all right and 
title to the goods, the lien never can attach. 
The proposition contended for by the plain- 
. tiffs* counsel, can only be true where the con- 
signment to the factor is founded xipon some 
contract, which vests in him a legal title to 
the property; as if made for the use of a third 
person, or of the factor himself, in considera- 
tion of advances made, or engagements en- 
tered Into, on the faith of the consignment, 
or the like. 

A question has been raised upon the argu- 
ment of this motion which was not thought 



of at the trial, viz, that Snell, the drawer, 
was authorized by Gardner & Co, to receive 
from the plaintiffs the proceeds of this cargv). 
and to state and settle all accounts with them 
relating to the same, with the usual power 
to compromise, &c.; in consequence of which, 
it is contended, that although the debt due 
by Echart to the plaintiffs, might not be prop- 
erly chargeable to Gardner & Co., still, their 
attorney having admitted the charge, they are 
I bound. This argument again is founded up- 
on a mistake, as to the powers of the defend- 
ant, which certainly did not authorize him 
to draw upon his constituents for a debt due 
from Echart «& Co. or by any act of his, to 
bind them in any manner to pay a debt for 
which they were not legally responsible. 



' RZCRAFT (UNITED STATES v.). See Case 
No. 16,211. 

i RYDER (BARNES v.). See Case No. 1,020. 

' RYER (ROBERTS v.). See Case No. 11,913. 

RYERSON (ALLEN v.). See Case No. 235. 



Case Wo. 13,191. 

RYNAUD V. The RICHARD COBDEN. 

[N. Y. Daily Times, Feb. 15, 1863.] 

Disti-ict Court, D. Connecticut. Feb. 10, 1803- 

Carriers— GoNTUACT to Receive — Admikaltv — 
Action in Rem. 



This was a libel filed to recover the dam- 
ages caused by the refusal to receive on 
board the vessel certain hogsheads of tobac- 
co, which the libelants alleged the agents of 
the vessel had agreed to receive on board 
and carry as freight 

Kaufman, Frank & Wilcoxson, for libel- 
lants. Beebe, Dean & Donohue, for claim- 
ants. 

SHIPilAN, District Judge. This libel 
must be dismissed. It is now well settled 
that in order to subject a vessel, through pro- 
cess in rem, for loss of goods agreed to be 
carried on freight, the goods must have been 
delivered and received on board. Dill v. The 
Bertram [Case No. 3,910]. The goods in this 
case were not so delivered and received on 
board, and no liability for their loss is thrown 
on the vessel. Whether there is a personal 
liability resting upon those in charge of the 
vessel in consequence of any failure of duty 
on their part need not be determined. That 
question is not before the court Libel dis- 
missed, with costs. 
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Case No. 12,193. 

SABBICH v. PRINCE. 

[Cited in Baxter t. Leiand, Case No. 1,124. 
Nowhere reported; opinion not now accessible.] 



Case No. 12,193. 

In re SABIN. 

[9 N. B. R. (1874) 383.] i 

District Court, E. D. Micliigan. 

BAXKROPTCy — SeCOKEU CL.iIM — LiEAVB TO FORE- 
CLOSE— REASONS Assigned— How 
Petition Veuified. 

1. In order to entitle a mortgagee to apply to 
the court for leave to foreclose his mortgage in 
another court, he must prove his debt in the 
bankruptcy court as a secured claim. The pe- 
tition must allege this fact, the date and amount 
of the debt proved; tlie mortgaged property 
must be fully described, and it must be stated 
what other encumbrances there are upon the 
property, and, if there are any, tliey must he 
fully described. It must state the actual value 
of the mortgaged property; if the value is 
greater than the encumbrances it must be made 
to appear that the riglits of the petitioner can- 
not be fully protected by a sale by the assignee 
under the bankruptcy proceedings. 

2. The petition must be signed and duly veri- 
fied by the same officers and in the same manner 
as oaths in other cases to be used in the courts 
of the United States. When administered by 
a notary public the signature and notarial seal 
of the notary constitute a sufficient authentica- 
tion. 

[This was a petition by Pliilo R. Sabiu for 
leave to foreclose his mortgage in another 
court] 

LONGYBAR, District Judge. The petition 
falls far short of stating a case upon -which 
the court can act, and the same cannot there- 
fore be entertained. Petitions of this land 
are frequently presented, and they are most- 
ly in like manner defective, evincing a Tvant 
of knowledge, on the part of practitioners in 
this court, of the requisites necessary in such 
eases, and of the grounds upon which tlie 
court will entertain application to relinquish 
the administration of mortgaged assets in its 
custody, under its own supervision and pro- 
ceedings. I therefore avail myself of the 
present opportunity to lay down the general 
principles applicable in such eases: 

In order to entitle a mortgagee to apply to 
the court for leave to foreclose his mortgage 
in another court, he must prove his debt in 
the bankruptcy court as a secured debt, as 
provided by the bankruptcy act. Phelps v. 
Selliek [Case No. 11,079], and cases there cit- 



i [Reprinted by permission.] 



ed. The petition must allege tbis fact, and 
also the date of the proof and the amount of 
the debt as proved. The mortgage and the 
property covered by it must be fully de- 
scribed in the petition; and it must be stated 
whether there are other and what encum- 
brances upon such property, with a full de- 
scription of such other encumbrances, if any. 
It must be made to appear that the estate 
has no ultimate interest in the mortgaged 
property; and to this end the petition must 
state the actual value of tlie mortgaged prop- 
erty', in order that the court may be informed 
whether there is or is not a surplus of value 
over the encumbrances. Phelps v. Selliek, 
supra. 

Tn case the value of the property is greater 
than the encumbrances, it must be made to 
appear that the rights of the petitioner can- 
not be fully protected by a sale of the prop- 
erty by the assignee under the bankruptcy 
proceedings, either subject to the encumbran- 
ces, or free of the same, and the debt or 
debts paid out of the proceeds; and to this 
end the petition must state the facts from 
which such conclusion is claimed to follow. 
The petition must be signed and duly verified. 
The oath must be administered by the same 
ofiBcers and in the same manner as oaths in 
other eases to be used in the courts of the 
United States. When administered by a no- 
tary public the signature and notarial seal of 
the notary constitute a sufficient authentica- 
tion. Act Cong. Sept 16, 1850 (9 Stat 458). 
When not accompanied by such seal the sig- 
nature and oflicial character of the notary 
must be authenticated in the usual manner. 

Upon the presentation of a petition con- 
taining the foregoing requisites, the same will 
be entertained, and an order will be made 
requiring the assignee to show cause why 
the same should not be allowed; and there- 
upon such proceedings will be had and order 
made as the court shall deem best for the in- 
terests of all concerned. In cases where the 
mortgaged property shall have been legally 
conveyed by the bankrupt before the com- 
mencement of the bankruptcy proceedings, so 
that no right, claim or interest therein has 
passed to or is set up by the assignee in vir- 
tue of the bankruptcy proceedings, no appli- 
cation to the bankiTiptcy court for leave to 
foreclose is necessary. 

In tills instance the petition omits most of 
the foi-egoing requisites. It cannot, there- 
fore, be entertained, and the clerk will re- 
turn the same to the petitioner or Ms solicitor, 
together with a copy of this opinion. 

[li'or subsequent proceedinsjs in this litigation, 
see Cases Nos. 12,194 and 12.195.] 
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Case No. 1S,194. 

In re SABIN. 
112 X. B. R. 142; 1 N. Y. Wkly. Di^. 101.] i 
District Court, E. D. Michigan. 1875. 

BAN'KuopTcr — Incomplete Liex — State Statute. 

A lieu, authorized by a statute, on compli- 
ance with certain provisions concerning record 
and notice, is not complete until the statutory 
requisites are cojnpLed with; and if these are 
postponed until after the filing of a petition in 
bankruptcy, on which an adjudication follows, 
no lien will exist. 

[For prior proceedings in this litigation, 
see Case No. 12,193.] 

By HOVEY K. CLAliKE, Register: 

The register certifies — that on the 16th day 
of June, 1874, Johnson & Hunt tendered a 
deposition of Benjamin G. Johnson, one of 
the firm, as proof of debt due to them 
against the above named bankrupt's estate, 
and which they claimed was secured, by vir- 
tue of the statutes of the state of Michigan, 
by a mechanic's lien upon certain described 
premises belonging to said estate. The act 
under which the lien is claimed, after speci- 
fying the parties who may "have a lie.i," 
and the subjects to which and the condi- 
tions upon which it shall apply, declares 
(.new compilation, section 6790) "such lien 
shall not attach, unless the said contractor 
or some one on his behalf shall make and 
file with the register of deeds of the county 
In which the lands shaU lie a certificate con- 
taining a copy of the contract," etc., direct- 
ing the pai'tieulars which the certificate 
must show, the manner of verification and 
recording it, to which is added a proviso 
"that no lien created by virtue of tliis act 
shall be binding upon the owner, part-own- 
er, or lessee, until he shall have been noti- 
fied of the filing of such lien with the regis- 
ter of deeds." 

The proceedings under which the adjudi- 
cation in bankruptcy in this case was had 
were commenced on the 20th day of Octo- 
ber, 1873, at which time, as I understand 
the effect of the bankrupt act [of 1867 (14 
HtSLt, 517)1, and the ruling of this court, tlie 
title of the bankrupt to the premises on 
which the lien is claimed had passed to the 
assignee in bankruptcy. The proceedings 
to "attach" the lien under the statutes of 
Michigan were not commenced until the 
23d day of October. 

I am not referred to any fact, nor to any 
principle of law, which will subject the title 
acquired by the assignee to the lien claimed 
by the creditors in this case, and having de- 
clined to file the proof as a secured claim, I 
am requested by the claimants to certify the 
questions arising into court for detennina- 
tion by the district judge. I send herewith 
the proof of debt offered by the claimants. 

1 [Reprinted from 12 N. B. R. 142, by permis- 
sion. 1 N. Y- Wkly. Dig. 101, contains only a 
partial report] 



IX)NGYEAR, District Judge. The forego- 
ing conclusions and action of the register 
are approved. 

[For subsequent proceedings in this litigation, 
see Case No. 12,195.] 



Case JSTo. 1S,195. 

In re SARIN. 

[18 N. B. R. 1.51; 10 Chi. Leg. News, 3G4; 3 
Ciu. Law Bui. 625.] i 

Distariet Court, E. D. Michigan. 1878. 

Baskkoptct — Fusn in»Hasds op Assign'ee — 

JuKisDiCTiON — Residence — Advekse 

Claims. 

1, The district court has jurisdiction of a con- 
troversy as to the ownership of a fund in the 
hands or under the control of the assignee in 
bankruptcy, without regard to the residence 
of the parties in interest, 

[Cited in Winter v. Swinburne, 8 Fed. 51.] 

2. Where it appears that a suit to determine 
adverse claims as to the ownership of a fund in 
the hands of the bankrupt court is pending, 
the court will detain such fund until the rights 
of the parties thereto have been determined in 
such suit. 

On the petition of James Armstrong and 
others, for the surrender to them of a divi- 
dend check, payable to their order. The pe- 
tition set forth that petitioners were resi- 
dents of the state of New Yprk, and trus- 
tees of Edward W. Bancroft, for the benefit 
of his creditors, under an assignment bear- 
ing date December 29th, 1873; that on the 
ninth day of April, 1875, Scott, Lathrop and 
Hermance, predecessors of the petitionei-s, 
as trustees of the estate of the said Bancroft, 
proved a claim against the estate of the said 
banlirupt, in the sum of sixty-six thousand 
nine hundred and ninety-five dollai"s and 
ninety-eight cents, and that the same was al- 
lowed by the register, and placed upon the 
list of debts; that on the twenty-first day of 
May, 1875, a dividend was declared in the 
sum of five thousand eight hundred and 
twenty dollars and seventy cents, and a 
check therefor, payable to the order of said 
Scott, Lathrop and Hermance, as such tms- 
tees, was drawn by the assignee, counter- 
signed by the register, and should have been 
delivered to them; that the assignee refuses 
to deliver said check to the petitioners, and 
improperly and wrongfully withholds the 
same, notwithstanding the request of peti- 
tioners to deliver it to them; that neither 
Scott, Lathrop, nor Hermance, nor the peti- 
tioners, have ever received this check, or the 
money represented thereby, but have forbid- 
den the American National Bank from pay- 
ing the same without their indorsement; that 
they have been subrogated to all the rights 
of the former trustees by an order made by 
the register, and are entitled to the said 
check and money represented thereby, and 
(Prayed that the said check may be declared 

1 [Reprinted from 18 N. B. R. 151, by permis- 
sion. 3 Cin. Law Bui. 625, contains only a par- 
tial report.] 
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null £tnd void, and a new check bs issuefl bv 
tlie assignee to the petitioners. 

The answer of the assignee allef^ed the fil- 
ing of a bill in equity by Thomas Cochran 
and William Barbour, as complainants, 
against Scott, Lathrop and Hermance and 
Bancroft, the petitioners, and the assignee as 
defendants. That said bill sets forth the fil- 
ing of the proof of debt, February 9, 1S74, 
by said Banci-oft, against the estate of said 
Philo R. Sabin, for a claim of one hundred 
and seventy-two thousand three hundred and 
two dollars and seven cents. That on Feb- 
ruary 11, 1874, there was filed proof of an- 
other debt by Bancroft, in the sum of seven- 
ty-two thousand sixty-two dollars and fifty- 
eight cents, which last claim was derived by 
Bancroft by an assignment to him of the 
same from Peake. Opdyke & Co., of New 
York. That on November 28. 1873. in con- 
sideration of twenty-five thousand dollars 
paid him by Charles H. and George C. Sco- 
field, Bancroft assigned to them any and all 
dividends which mijrht be declared by the as- 
signee, upon any claims which he had 
against the estate of said Sabin, or which 
might become payable to him by said as- 
signee. That by said asRJgnment, the 
amount which Scofield &. Go. were to receive 
hereunder, was limited to twenty-five thou- 
sand dollars. That owing to defects in the 
first proof of debt filed by Bancroft, in fail- 
ing to give proper credits for certain securi- 
ties received by him, the said proof of debt 
was withdrawn, by order of the court, and 
leave granted to file an amended proof, and 
in accordance with such permission, Scofield 
& Co. caused a proof of debt to be perfected 
in the name of Scott, Lathrop and Hermance, 
trustees of Bancroft, for the seventy-five 
thousand seven hundred and fifty-two dollars 
which Scofield & Co. caused to be filed on 
April 9, 1875, in place of the one first above 
mentioned- That after the commencement 
of proceedings in bankruptcy, Bancroft be- 
came embarrassed and made a general as- 
signment to Scott, Lathrop and Hermance; 
but inasmuch as the assignment to Scofield 
& Co. of Bancroft's claims against the es- 
tate was not an assignment of the demands 
themselves, but only of the right to receive 
dividends to a certain amount Scofield & 
Co. could not formally make proof of the 
debt in their own name, but were obliged to 
have the same made in the name of the par- 
ty having the legal title thereto; wherefore 
they did, at their own cost and charges, pro- 
cure the above named amended proof to be 
filed. That in certain litigation over said 
claims, and the proof and allowance thereof, 
Scofield & Co. also paid out counsel fees, eta 
That on June 1, 1875, a dividend was de- 
clared, and by means of a power of attorney 
executed by Bancroft prior to his assign- 
ment, Scofield & Co. received the dividend 
then payable on said claim derived from 
Peake, Opdyke & Co.; but as to the amount 
claimed for them by the trustees of Ban- 
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ci'oft, the assignee drew 'a check for a divi- 
dend, payable to the order of said trustees, 
and delivered the same to the attorney of 
Scofield & Co., which was forwarded to 
them, and has been in their hands until 
their assignment to Cochran, McLean & Co., 
and in the latter's hands since that time. 
That the dividends on the claims have ^ot 
paid thirteen thousand dollars, the amount 
remaining due. That afterwards the trus- 
tees resigned, and the petitioners in this 
matter were appointed in their place, and 
both sets of trustees have refused to indorse 
said check. That Scofield & Co. assigned 
their right to the same to Cochran, McLean 
& Co., who have since dissolved, and Coch- 
ran & Barbour have succeeded to their 
rights. That the bill prays that the divi- 
dend may be decreed to belong to the com- 
plainants. That neither Bancroft nor his 
trustees have any right to the dividends, ex- 
cept such as may be declared in excess of 
the twenty-five thousand doUai's, and that 
Cochran & Barbour alone have the right to 
collect the same. 

The assignee fm-ther alleges that the bill 
proceeds to pray for relief, and foi: a decree 
adjudging the dividend -to the complainants, 
and that the check may be indorsed and de- 
livered to them. He also avers generally 
his belief that the allegations of the bill are 
true, and that the complainants are entitled 
to the check; that in obedience to the order 
of the bankrupt court, made May 28, 1875, 
he delivered to Don M. Dickinson, Esq., rep- 
resenting Cochran, McLean & Co., a check 
for the amount of the dividend. He furtlier 
avers that he is advised that the petitioners 
have entered their appearance in the chan- 
cery suit above mentioned, and that in de- 
livering the check to said Dickinson, he acted 
in entire good faith, and in accordance with 
what he supposed and believed to be the 
truth upon the facts made known to him; 
that said chancery suit is now pending and 
undetermined, and an effort, as he is ad- 
vised, will be had thereunder for a plenary 
hearing of the entire subject-matter, and that 
a more satisfactory determination can be 
had than in a summary proceeding of this 
character. That he believes the petifioners 
have no interest in the check aforesaid, or in 
the dividends which they represent 

[For prior proceedings in this litigation, see 
Cases Nos. 12,193 and 12,194.] 

Henry M. Duffield, for petitioners. 
Don M. Dickinson, contra, 

BROWN, District Judge. This is a conflict 
between rival claimants to a fund still prac- 
tically in the hands, or under the control of 
the assignee of Sabin, the petitioners being 
the trustees of Bancroft under a general as- 
signment for the benefit of a*editors, and the 
respondents, standing in the position of the 
assignee of such claim to the amount of twen- 
ty-five thousand dollars, by a special assign- 
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ment made before the general assignment to 
petitioners. Tliis, in brief, is the relative po- 
sition of these parties, and the question is 
wliotlier the court will order the dividend 
paid over to the trustees of Bancroft under 
the general assignment, as holding the legal 
title thereto, or will detain it until the right 
of Coelu-an & Barbour to the same can be 
determined in the chancery suit, commenced 
by them against the assignee and the petition- 
ers. This, of course, involves incidentally the 
jiu'isdiction of the district court, in equity, of 
a bill filed by citizens of New York, as com- 
plainants, against the assignee of Sabin and 
the petitioners, who are also citizens of New 
York, as defendants. 

Whenever a contest arises with regard to 
the ownership of a fund in court, the practice 
of the English court of chancery is to make 
what is termed a "stop order" to detain the 
fund in favor of assignees or creditors, or 
other persons entitled thereto, as against any 
party to the suit, and, in case the right to the 
same is in dispute, to make such order op- 
erative until a bill can be filed to settle the 
i-ight to the same. The practice is thus stated 
by Mr. Daniell (3 Daniell, Ch. Prac. 1797); 
"Any person, although not a party to the 
cause or proceeding in which the fund in 
court is standing, who has become entitled to 
any such fund, or to any share thereof, or to 
any lien or cbarge thereon, may apply to that 
branch of the court to which the cause or pro- 
ceeding is attached, for an order to prevent 
tlie fund in question being paid out or other- 
wise dealt with, without notice to the appli- 
cant." Instances of such applications are not 
infrequent in the reports. Hobson v. Shear- 
wood, 8 Beav. 48G; Williams v. Symonds, 9 
Beav. .523; Thorndike v. Hunt, 3 De Gex & 
.1. r^^5S; Wells v. Gibbs, 22 Beav. 204; Bethune 
V, Kennedy, 3 Beav. 462. 

The case of Feistel v. King's College. 11 
Beav. 254, beai-s a strong resemblance to the 
one under consideration. Feistel becoming 
entitled, by assignment, to a certain <-laim, 
filed a bill, obtained a fund in court and a 
decree for payment. Before payment to him 
under the decree, the assignees of one Lyon 
Samuel, a bankrupt, came into court and 
claimed that a part of the fund equitably be- 
longed to the bankrupt, by an agreement 
made in 1S44, and asked for an account to 
be taken. It was contended "that strangers 
to the cause had no right to intervene. Tliat 
this was an attempt to alter the decree by 
petition, and that a stop order was not xisual- 
ly granted after the rights had been declared 
by decree." But the chancellor observed: "I 
quite agree that the deci-ee cannot be altered 
upon petition, but here there is no attempt 
whatever to find fault with the decree. The 
case is simply this: there is a decree for pay- 
ment to A B, who has assessed, or holds it 
in trust for C D. C D says: 'Do not part 
with the fund until I have an opportunity of 
taking proceedings to establish my right.' I 
think that a court has authority to do this. 



and has frequently exercised it." It was or- 
dered that tlie fund be not paid out, and that 
applicant file a bill to enforce his demand 
■\vithin ten days. In Stuart v. Coekerell. Jj. 
R. 8 Eq. G07, the qaestion arose between as- 
signees in bankruptcy and an assignee of a 
dividend in eouit. The court entertained the 
application of tlie assignee of the dividend. 
See, also. In re Brown's Trust, L. R. 5 Eq. 
88; Lister v. Tidd, L. R. 4 Eq. 462. In Thorn- 
dike V. Hunt, 3 De <3ex & J. ."563, Head Jus- 
tice Turner held that the application to the 
court should be by a bill, when parties claim, 
adversely. I see no reason to doubt that 
Cochran and Barbour have pursued tlie proper 
practice, in this regard, and that a stop order 
should be made, provided the court has juris- 
! diction of the bill filed by them against the- 
assignee and petitionei'S. 

Aside from the question of citizenship, I 
find no difficulty in supporting the jurisrliction 
of the district court in this case. By section 
4972 the jurisdiction of the district courts as 
courts of bankx'uplcy extends— 3d. To the as- 
certainment and liquidation of liens, and other 
specific claims upon the assets of the bank- 
rupt. 4th. "To the adjustment of the various 
priorities and conflicting interests of all par- 
ties." uth. "To the marshaling and disposi- 
tion of the different funds and assets, so as to 
secure the rights of all parties, and due dis- 
tribution of the assets among all the credit- 
ors." 6th. "To all acts, matters and things to 
be done under, and in virtue of the bankrupt- 
cy, until the final distribution and settlement 
of the estate of the bankrupt, and the close of 
the proceedings in bankruptcy." 

Jlore comprehensive language could scarcely 
be used to confer upon the disti-ict coui'ts ju- 
risdiction of all controversies of whatsoever 
name and nature, connected with the winding 
up and distribution of the estate of bankrupts. 
McLean v. Lafayette Bank [Case No. StSS-lJ. 
It is ti'ue the jurisdiction under this section is" 
usually exercised in a summary manner; but 
I know of no objection to proceeding in any 
ease by plenary suit, particularly where there 
are parties making adverse claims to any por- 
tion of the bankrupt's estate. 

It is admitted that if tliis were an original 
suit, this court would not have juiisdiction. 
by reason of the parties in interest being cit- 
izens of the same state. The bill can only bi;- 
supported upon the theory that it is auxiliary 
to the proceedings in tlie bankrupt court, and 
that cognizance of the ease is necessaiy to- 
prevent a failure of justice. I find no case 
directly in point, though there are a large 
number holding the general principle that 
when the new suit naturally grows out of, 
and is connected with the former one, juris- 
diction may be entertained regardless of citi- 
zenship. For instance, if a judgment at law 
be recovered in the circuit court, the defend- 
ant may file a bill to enjoin the judgment 
against the representative of the original plain- 
tiff, though he be a citizen of the .same state 
as the defendant. Dmm v. Clarke, 8 Pet. 
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[33 TJ. S.] 1; Dunlap t. Stetson [Case No. 
4,1 G4]; St. Luke's Hospital v. Barclay [Id. 
12,241]. So a creditor's bill, a cross-bill, and 
a bill of review, are simply eontiimations of 
the original suit, and may be sustained be- 
tween citizens of tlie same state. Hatch v. 
Dorr [Id. 0,206]; Whyte v. Gibbes, 20 How. 
[Gl U. S.] 541; Railroad Co. v. M'Chamber- 
lain, 6 Wall. [73 U. S.] 748. In Freeman v. 
Howe [24 How. (65 U. S.) 450], a state court 
attempted to replevy from tlie marshal prop- 
erty seized by him upon a writ of attachment 
The proceeding was held to be unauthorized, 
and the supreme court remarked by way of 
dictum, that the plaintiff in replevin might 
have obtained relief in a federal court, even 
if both parties were citizens of the same state. 
Such jurisdiction was actually exercised by 
the circuit court of Massachusetts, in Gibbs 
V. Usher [Case No. 5,387], when a bill was 
filed to restrain the use of the process of the 
court by the marshal, in a manner contrary to 
law. In Minnesota Co. v. St. Paul Co., 2 
Wall. [69 V. S.] 609, it is said that when a bill 
in equity is necessary to have a construction 
of the orders, decrees, and acts made or done 
by a federal court, the, bill is properly filed m 
such federal court, as distinguished from any 
state court, and it may be entertained in such 
federal court, even though the parties who are 
interested in having the construction made, 
would not, from want of proper citizenship, be 
entitied to proceed by original bill of aiiy 
kind in a court of the United States. 

If the property be in the hands of the re- 
ceiver of the circuit court "nothing can be 
plainer than any litigation for its possession 
must take place in that court, without regard 
to the citizenship of the parties." The dictum 
in the case of Freeman v. Howe was subse- 
quently quoted with approval in Buck v. Col- 
bath, 3 Wall. [70 U. S.] 334. That a judg- 
ment of this court may be stayed, or impeach- 
ed for fraud, by a bill in equity filed for that 
purpose, regardless of citizenship, was also de- 
clared in O'Brien Co. v. Brown [Case No. 
10,399], and in St. Luke's Hospital v. Barclay 
[supra]. In Givin v. Bradlove, 2 How. [43 
U. S.] 29, the marshal failed to pay over to a 
judgment creditor the money collected upon 
an execution. It was held, ^Ir. Justice Dan- 
iel dissenting, that the marshal might be pro- 
ceeded against by the creditor, notwithstand- 
ing both parties were citizens of Mississippi. 
In Jones v. Andrews, 10 Wall. [17 U. S.] 327, 
a leading case, it was held, that a bill for an 
injunction to restrain proceedings in garnish- 
ment against the plaintiff's property, which 
proceedings had been instituted in the circuit 
court, and also prasang the benefit of set-offs 
against the garnishing creditor's demand, was 
not an original suit, but a defensive and sup- 
plemental suit, in which the jurisdiction of 
the court did not depend upon the citizenship 
of the party, but upon the cognizance of the 
original case. In First Nat. Bank of Alexan- 
dria v. Turnbull, 16 Wall. [83 U. S.] 190, the 
sheriff of a state court had levied an execution 



upon property claimed to belong to citizens 
of other states; an issue was made in the 
state court to determine the title of tlie prop- 
erty, and before trial the plaintiffs in such is- 
sue removed the cause to the circuit court of 
the United States. The supreme court held 
the action to be merely auxiliary to tiie orig- 
inal action, and therefore not 'properly remov- 
ed. See, also, Davis v. Gray, Id. 203; Suther- 
land V. Lake Superior Ship Canal & R. Co. 
[Case No. 13,643]. " In Kellogg v. Russell [Id. 
7,066], the marshal, acting as messenger of the 
district court in bankruptcy, seized certain 
property supposed to belong to the bauknipt, 
and traiisfeiTed it to the assignee. A suit 
was broixght in the state com-t against the 
marshal for such seizure, by the party who 
claimed the projierty. It was held that the 
marshal and the assignee might bring suit in 
the circuit coui't against the claimant and 
the bankrupt to set aside the transfer as 
fraudulent, notwithstanding the fact that the 
property was in possession of the assignee at 
tlie time the suit was brought, and that an in- 
junction could be issued to restrain the fur- 
ther prosecution of the suit in the state court. 

The principle underlying these cases is thus 
admirably stated by .Judge MacDonald, of the 
district court of Indiana, in Conwell v, White- 
water Valley Canal Co. [Case No. 3,148]: "In 
a cause over which a national court has ac- 
quired jurisdiction solely by reason of the 
citizenship of the parties, if the rights and 
interests of third persons should become com- 
plicated with the litigation, eitlier as to the 
original judgment, or any property in the 
custody of the court, or any abuse or misappli- 
cation of its process, and if no state court has 
power to guard and determine those rights 
and interests without a conflict of authority 
with the national com't, the latter court <will, 
fi'om the necessity of the case, and to prevent 
a failure of justice, give such third persons a 
hearing, irrespective of their citizenship, so 
far as to protect their rights and interests 
relating to sucli judgment or property, and as 
to^^orrect any abase or misapplication of its 
process, and no further." 

I cannot see that the case of Paine v. Cald- 
well [Case No. 10,674] has any bearing upon 
tlie one under consideration. In that case it was 
held that an assignee in bankruptcy, apjwint- 
ed by the district com't of Maine, had no pow- 
er to bring an action in that court against a 
citizen of Massachusetts, to recover a fraud- 
.ulont preference obtained by him in the su- 
preme court of Maine, which was paid within 
four months preceding the commencement of 
bankrupt 'proceedings. SeiTice of the sub- 
pcena was made on the attorneys who acted 
for the defendant in obtaining this judgment, 
and it was argued that the respondent, hav- 
ing resorted to and availed himself of the 
courts of Maine to obtain this fraudulent 
judgment, continued subject to the authority 
of the courts of that state, including the dis- 
trict court in bankruptcy, and could not with- 
draw from the state with the fi-uits of his 
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judgment, without remaining amenable to the 
courts in any ulterior proceedings arising 
from his original suit; but as the defendant 
had itevor become a party to the bankruptcy 
proceedings, the court denied its jurisdiction. 
There can be no doubt of the correctness of 
this opinion. 

So in Christmas v. Russell, 14 Wall. [81 XJ. 
J5.] 09, the bill was dismissed on tlie ground 
that it was an original proceeding, and there- 
fore not cognizable in the federal court. See, 
also. Markson t. Heany [Case No. 9,098]. 
Tlie case under consideration grows directly 
out of a dispute as to the ownership of a fund 
in the hands of the bankrupt court. The de- 
fendants, the original trustees of air. Ban- 
croft, having proved their debts, remain sub- 
ject to the jiu-isdiction of this court without 
regard to their place of residence. In re Ky- 
ler [Id. 7,956]; Phelps v. Sellick [Id. 11,079]; 
Watson V. Citizens' Say. Bank [Id. 17,279]. I 
am not bound to anticipate that the subpoena 
may not be served upon them; indeed it 
strikes me now as a proper case for substitut- 
ed service on their attorneys. I regard the 
suit as auxiliary to the original proceedings 
in bankruptcy, and that the court has juris- 
diction of the case. 

The claim that the complainants in this bill 
have a complete and adequate remedy at law 
was touched upon at the argument of this 
motion, but I prefer to consider it when form- 
ally raised upon demurrer to the bill. As at 
present advised, I am unwilling to say that a 
suit at law in a court of another state is as 
complete a remedy as the detention of the 
fvmd here. Boyce v. Grundy, 3 Pet. [28 U. S.] 
210; Watson v. Sutherland, 5 WaU. [72 U. S.] 
7-i; Bunce v. Gallagher [Case No. 2,133]; U. 
S. V. Meyers [Id. 15,844]; Hunt v. Danforth 
[Id. 6,887]. 

The petition must be denied. 



SABIN (CHASE v.). See Case No. 2,627, 



Case 'No. 1S,196. 

SABIN V. CONNOR. 

[Nowhere reported; opinion not now accessi- 
ble.] 



Case No. 12,197. 

SABIN V. C0NN0R.1 ' 

District Court, D. Nevada, March 30, 1871. 

Mechanic's Liex — Nevada Act — Constructiox — 
Repbal— Baxkruptct — ^Rights of Assignee. 

[1. It is the performance of the labor, and not 
the filing of the account and description, which 
gives the miner a lien under Act Nev. 1867 
(St. 1807, p. 48), which provides that "all miners 
or other persons performing labor * * * 
shall have a lien upon said lode," and that the 
nrovisions of the mechanic's lien law of 1861 
(St. 1861, p. 35), "respecting the mode of re- 
cording, securing and enforcing mechanics' liens, 
shall apply" thereto.] 

[Cited in Re Hope Min. Co.. Case No. 6,681.] 

[2. A mechanic's lien exists from the time the 
labor is begun, under the Nevada mechanic's 

1 [Not previously reported.] 



lien law of 1861, making the lien thereby given 
preferred from the time the work is commenced, 
and providing that every person wishing to avail 
himself of the benefits of the act shall within 60 
days after the completion of the building, etc., 
file his account, etc.] 

[3. An assignee in bankruptcy takes the realty 
of the bankrupt charged with a mechanic's 
lien theretofore arising for labor performed, and 
the same may thereafter be enforced by the 
filing of the account, etc., as provided by law.] 

[4. An act (Nevada Mechanic's Lien Law 
1871; Laws 1871, p. 123) re-enacting in sub- 
stance prior laws (Acts 1801-67) with some mod- 
ifications, and repealing those laws in direct 
terms, where it is plain that it was never in- 
tended to destroy rights acquired under the 
old laws, but simply to consolidate and extend 
them, will be considered as continuing such, 
laws.] 

[5. A law in existence at the time labor was 
performed, giving a right to a lien therefor, and 
an action to enforce the same, is a part of the 
contract; and the repeal of the law cannot af- 
fect the right to the lien or an action for its en- 
forcement.] 

[Cited in Re Hope Min. Co., Case No. 6,681.] 

[This was a bill in equity by A. B. Sabin, 
assignee in bankruptcy of the Hope Mining 
Company, against Charles Connor.] 

HILLYER, District Judge. The bill is tiled 
to have the lien of the defendant, a miner, de- 
clared null and void. Defendant demurs to 
the bill for want of equity. The facts are, 
briefly, that the defendant worked in the mine 
of the bankrupt, the Hope Mining Company, 
from about March 31, 1870, to February 10, 
1871. Creditors' petition against the bank- 
rupt was filed February 11, 1871; adjudica- 
tion, March 2d, and assignment, March 3d. 
The defendant filed his notice of lien, account, 
and description of the property sought to be 
charged with the lien, on the 1st day of 
March. On the 4th day of March, the legis- 
lature passed a mechanic's lien law, and re- 
pealed, without any saving of rights acquii-ed 
before that time, all foimer laws. The ques- 
tions raised upon the demurrer are: First. 
That filing the notice, account, and descrip- 
tion are necessary to create the lien, and, this 
having been done after the commencement of 
the bankruptcy proceeding, the lien cannot 
avail. Second. That the act of March 4th, 
by repealing the law under which this lien (if 
any) accrued, without any saving clause, has 
desti'oyed all remedy for the enforcement 
thereof. 
On the first point the argument for the 
[ plaintiff is that the lien is created by filing 
! the account and description required, and not 
! by performing the labor; that the laborer has 
no lien until the account is filed, and not hav- 
ing done this prior to the commencement of 
proceedings in bankruptcy, to which the title 
of the assignee relates, no lien can be char- 
ged on the bankrupt's estate after such com- 
mencement of proceedings. Section 1 of the 
act supplementary to the mechanic's lien law 
of 1861 (St. 1867, p, 48) provides: "All min- 
ers or other persons performing labor to the 
amount of twenty dollars or upwards, * * « 
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for the owner * * * of any lode of gold or 
silver bearing quarte, * * « lie or they 
shall have a lien upon said lode," etc. Sec- 
tion 2 provides that "all the provisions of the 
mechanic's lien law of 1861, respecting the 
mode of recording, seeming and enforcing me- 
chanics' liens, shall apply hereto." It seems 
plain from this language that it is the per- 
formance of the labor that gives or raises the 
lien in favor of the laborer, and for the mode 
of recording, securing and enforcing this lien 
ah'eady in existence, the provisions of another 
law are adopted. 

Referring now to the lien law of 1861 (St. 
1861, p. 35), section 2 declares that every per- 
son wishing to avail himself of the benefits 
of the act (that is, of the lien) shall within 
sixty days after the completion of the build- 
ing, etc., file his account and a description of 
the property to be charged with such lien. 
Section 4 makes the lien a preferred one over 
every lien or incumbrance which shall have 
attached to the property subsequent to the 
time at which the work was commenced. Sec- 
tion 6 provides that no such lien shall bind 
the property longer than sis. months after fil- 
ing the same; and section 7, that such liens 
may be enforced by suit in any court of com- 
petent jurisdiction. Now, it seems clear to 
my mind that the lien exists from the time the 
labor is begun, and that filing the account and 
description and bringing suit within the time 
prescribed are only the mode by which the 
laborer may avail himself of such lien. 

Judge Blatchford, in Re Dey [Case No. 3,- 
870], under the law of New Jersey, held that 
performing the labor did not create the lien. 
A careful reading of that law as quoted by 
the learned judge will show that there is a 
material difference between the language of 
that law and ovur own. The first section of 
the New Jersey law declares the debt shall be 
a lien, but the 12th section provides that no 
debt shall be a lien unless a claim is filed as 
provided in the act. The statute of New Jer- 
sey is not at hand, and it may well be that 
Judge Blatchford found enough, taking the 
whole law togetlier to carry him to the con- 
clusion that the legislature of the state did 
not intend a lien should exist until the claim 
was filed. On the other hand, the supreme 
com't of Massachusetts, under the law of that 
state (not varying substantially from our 
own) as to creating the lien, held that the 
statute created the lien as soon as the labor is 
performed, and that the certificate necessary 
to keep the lien alive might be filed after the 
bankruptcy proceedings have been commenced. 
Clifton V. Foster [103 Mass. 233]. The Mas- 
sachusetts law declared that, unless the cer- 
tificate was filed within. thirty days, the lien 
should be "dissolved," Our law says the 
party shall file the account, etc., in sixty days, 
if he wishes to avail himself of the lien. Both 
statutes create a lien when the labor is per- 
formed, but in one case it is dissolved, and in 
the other unavailable, unless the certificate is 
filed within the time prescribed. In Cali- 
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fornia, under a law from which our own is 
copied, it has been held that the lien attached 
from the time of the delivery of the material 
(Tibbetts v. IMoore, 23 Cal. 208), and that the 
lien is deemed to have accrued at the com- 
mencement of the work (McOrea v. Craig, Id. 
522). The defendant, then, had d. lien on the 
property described when the bankruptcy pro- 
ceedings were commenced, and the assignee 
took the estate charged with this e'quity. The 
filing of the account and description was nec- 
essary to preserve his lien, and this cannot be 
considered as any unlawful interference with 
the rights of the assignee, or the authority of 
this court Clifton v. Poster, supra. 

Upon the second point: The act of March 
4, 1871, re-enacts hi substance the laws of 
1861 and 1867, with some modifications, and 
it also repeals those laws in direct terms. It 
is plain that the legislature never intended to 
destroy rights acquired under the old laws, 
but simply, to consolidate all the laws upon 
the subject of mechanics' liens, and to extend 
it to some objects not before included. Un- 
less, therefore, the repealment have an eflEect 
contrary to this intention, by reason of the 
unqualified terms of the repealing statute, it 
will be entirely consonant with justice to car- 
ry out the evident intention. In a case in 
point the supreme court of the United States 
said: "The new act took effect upon the re- 
peal of the old, and may more properly be 
said to be substituted in the place of and to 
continue in force, with modifications, the pro- 
visions of the original act, rather than to 
have abrogated and annulled them." Steam- 
ship Co. V. Joliffe. 2 Wall. [69 U. S.] 450. 
The legislatm'e of Massachusetts in adopting 
the Revised Statutes, repealed all former laws; 
and, speaking of the effect of this repeal, the 
supreme court of that state said: "There was 
no moment in which the repealing act stood 
in force without being replaced by the corre- 
sponding provisions of the Revised Statutes, 
and the practical effect is a continuance, and 
not an abrogation, of the old law." Wright v. 
Oakley, 5 Mete. [Mass.] 400. The law of 1871, 
which went into effect the instant the law of 
1861 was repealed, provides that suits upon 
the liens may be brought in any court of com- 
I)etent jurisdiction. This, upon the authori- 
ties cited, may fairly be considered as a con- 
tinuance of the law of 1861, which contained 
precisely the same language. The lien holder 
has a remedy preserved to him still by the 
new law, and the case stands veiy differaitly 
than it would if the law of 1861 had been re- 
pealed without the enactment of a substitute 
therefor. 

But, if the repeal could have the effect con- 
tended for by the plaintiff, it would, in my 
judgment, "impair the obligation" of the de- 
fendant's conti-act. The law in existence at 
the time the defendant perfoi-med his labor 
was a part of his contract. After the labor 
was done, he had, by virtue of that law, a 
lien for .the amount due him, and before the 
repeal everything required of him had been 



SABIOJSf CELLO ^Case No. 3 2,198) 

done, and nothing remained except an action 
to enforce tlie lien. "When a right has arisen 
upon a contract or a transaction in tlie nature 
of a contract authorized by statute, and has 
been so far perfected that nothing remains to 
he done by the party asserting it, the repeal 
of tlie statute does not affect it or an action 
for its enforcement." [Steamship Co. v. Jol- 
iffe], 2 Wall. [69 U. S.] 450. "The obligation 
of a contract consists in its binding force on 
the party who makes it. This depends on 
the laws in existence when it is made. These 
ax'e necessarily referred to in all contracts, 
and forming a part of them, as the measmre of 
the obligation to perform them by the one par- 
ty and the right acquired by the other. There 
can be no other standard by 'A'hich to asceitain 
the extent of either tlian that which the terms 
of the contract indicate, according to their set- 
tled legal meaning. When it becomes con- 
summated, the law defines the right, compels 
one party to perform the thing contracted for, 
and gives the other the right to enforce the 
performance by the remedies then in force." 
McCrackeu v. Play ward, 2 How. [43 \L S.] 
(508. "Whatever belongs merely to the rem- 
edy may be altered, provided the alteration 
does not impair the obligation of the contract. 
Biit if that effect is produced, it is immaterial 
wliether it is done by acting on the remedy 
or directly on the contract itself." Bronson 
V. Kenzie. 1 How. [42 U. S.] 311. "When- 
ever the legislature so far alter the remedy as 
to impede, d(?stroy, change, or render the right 
scarcely worth pursuing, they necessarily im- 
pair the obligation of the conti-act." Smith v. 
Morse, 2 Cal. 524. "If the legislature can de- 
prive a creditor of the right to reach property, 
—a right which existed at the time of the 
couti"aet, — it is evident that nothing will re- 
main of the obligation of the contract but an 
empty name." Quackenbush v. Danks, 1 De- 
nio, 12S. Nothing would be left to this de- 
fendant but an empty name if the legislature 
can take away by repeal the only remedy, it 
is claimed, he has to enforce his lien. 

I consider that the defendant has a valid 
lien upon the property described, and that it 
can be enforced in this court. The denuirrer 
is sustained, and the bill dismissed, with costs. 
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Case No. 12,198. 

The SABIONCEI^LO. 

[7 Ben. 357.] i 

District Coiu-t. S. D. New York. June. 1874. 

Bill of liADiXG— Damage to Cakgo — Sea 1'kkils 
— Negi.igext Stowage. 

1, A ship, bound from Leithto New York, took 
on board coal, coal oil, railroad iron, and bales 



1 [Reported by Robert D. Benedict, Esq.. -and 
B. Lincoln Benedict, Esq., and here repi'inted 
by permissijn.] 
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of paper stock. She gave for the paper stock a 
bill of lading, acknowledging the receipt of the 
bales in Kood condition, and excepting perils of 
tbe sea. She met with heavy weather on the 
voyage, and pumoed oil, and, on the discharge 
of her cargo, some of the casks of oil were 
found to be empty, from leaks caused by the 
Ijressure on and breakage of the casks. The pa- 
per stock was found to be stained with oil and 
coal dust; and the consignees filed a libel 
against the ship to recover the damage: Hdd, 
that, tlio damage being shown to have occurred 
on board the vessel, from oil and coal forming 
part of the cargo, the burden lay on the ship to 
show that it arose from a peril excepted in the 
bill of lading. 

[Cited in The Pharos. 9 Fed. 914; Tlie Giglio 
V. The Britannia, 31 Fed. 432.] 

; 2. Although the shippers of the paper stock 
knew that oil was to be taken by the vessel, they 
did not assume all risk of damage to it from the- 
oil. 

3. In view of the peculiar character of the coal 
oil, and the liability of injury to the paper stock, 
if the casks should leak, the ship was bound to 
use especial care in stowing the paper stock 
and the oil, with reference to each other; 

[Cited in Mainwaring v. The Carrie Delap, l' 
Fed. 879; The T. A. Goddard, 12 Fed. 177; 
The Maggie M., 30 Fed. 693; Hills v. Mack- 
ill, 3(5 Fed. 704; The Glamorganshire, 50 
Fed. 840.) 

4. Such cpre was not taken, and there was, 
therefore, negligence, for which the vessel was 
liable. 

In admiralty. 

^ohn E. Parsons, for libellants. 
Welcome R. Beebe, for claimants. 

BLATCHFORD, District Judge. This is a 
suit for damage to bales of paper stock, con- 
sisting of shavings of paper, old books and 
pamphlets, and newspapers, brought by the 
ship Sabioncello, from Leith, Scotland, to 
New York, under a bill of lading acknowl- 
edging the i-eceipt of the goods in good or- 
der and condition, and excepting the perils 
of the sea and the dangers of navigation. 
The bales were covered with bagging. The 
cargo consisted of 1,324 bai-rels of coal oil, 
j 110 tons of coal, 150 tons of old railroad iron, 
and these bales of paper stock, 158 in nusn- 
ber, covered by the said bill of lading. The 
I libel alleges damage to the bales of paper 
I stock, arising from their haviug been im- 
j properly stowed among, or under, or near the 
bairels of oil, and that, through want of 
proper care, tlie vessel permitted the paper 
stock to become stained by oil and coal dust, 
whereby it was damaged. 
'It is shown, that a large number of the 
bales of paper stock, when they came out 
of the vessel, at New York, were stained and 
siitunited, in "spots extending some distance 
inward, with the oil, which, in some in- 
stances, was wet and fi'esh, and that some 
of the bales were stained with coal dust. 
The evidence is satisfactoi-y to show that 
the oil stains were made on board of the ve.><- 
sel. The bill of lading acknowledges the ex- 
ternal good order of the bales, and there is 
no reliable evidence to show that any of the 
stains of oil or of coal dust were made be- 
fore the bales of paper stock were put on 
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Tjoard of the vessel. The questiou, therefore, 
ai-ises, whether the damage happened hy the 
perils excepted in the hill of lading. The 
damage to the goods heing shown to have 
occurred on board of the vessel, from oil 
and coal forming part of the cargo, the bur- 
den lies on the vessel to show that the dam- 
age arose from the peril excepted in the bill 
of lading. Clark v. Barnwell, 12 How. [53 
U. S.] 272, 280. Accordingly, the answer sets 
up, that the vessel, on her voyage, encoun- 
tered gales of wind and heavy seas, and 
was much strained, and her seams were 
opened, and she took in water; and that, 
owing to these causes, her cargo shifted, 
and her bulkheads were thrown down, and 
that the stains of oil on the bales of paper 
stock arose from the exceptions contained 
in the bill of lading, exempting the vessel 
from liability growing out of the dangers of 
the seas and the accidents 'of navigation. It 
is shown that the vessel, during the voyage, 
encountered three gales, and was on her 
beam ends more than once, and leaked some 
about her upper works dm'ing the gales; 
that, when the weather was rough, tliey 
IDumped a great deal of oil; that, when the 
cargo came to be discharged; thi^ee of the 
oil casks were found to be entirely empty, 
and the most part of another one was out, 
and a goo"d many were partly empty, and, 
after those which were partly empty were fill- 
ed up, there were seventeen empty oil casks 
left; and that this escape of oil resulted from 
pressure on and breakage of the casks. But, 
even assuming that the evidence shows that 
the winds and the waves caused the oil 
casks to break, and the oil to escape, so that 
It reached and stained the bales of paper 
stock, it is competent for the libellants to 
show that such damage might have been 
avoided by the exercise of reasonable skill 
and attention on the part of the vessel. 
The libellants, in undeiiaking to show that, 
must establish negligence affirmatively. "In 
considering that question, however, regard 
must be had to the chamcter of the eargo^ 
The vessel being up as a general ship, the li- 
bellants may not be at liberty to say that it 
was negligence to carry oil in the same ves- 
sel with paper stock; but yet the proposition 
set forth in the answer, that, as the ship- 
pers of the paper stock knew that oil was to 
be taken by the vessel, such shippers assum- 
ed all ilsk- of damage to the paper stock 
from. the oil, is not a sound one. The time 
rule is, that the peculiar character of the coal 
oil, its pungent odor, its volatile character, 
tlie damage certain to result to otlier cargo 
from contact with it, the liability of the 
casks containing it to break by pressure, from 
the working of the vessel, and let out the 
oil, demanded especial care in stowing the 
paper stock and the oil, with refei-ence to 
each other. On tlie evidence, I find that 
. such proper cai'e was not exercised. "The eer- 
tiiieate of the surveyors at Ijeitli, introdu- 
ced in evidence by the claimants, certifying 



as to the manner in which the cargo was 
stowed at Leith, sets forth that the-tcasks 
of oil were stowed in both ends of the ship. 
The ship had but one deck, but had cross 
beams in the hold, on which a second deck 
could be laid. The certificate states, that, 
in the forward end of the ship, the oil was 
stowed up to the cross beams, and that, 
above such oil. to the deck, bales of paper 
stock were stowed; that, in the after end 
of the ship, the oil was stowed up to the 
deck, with a platform on the cross beams, 
to prevent undue pressure; that part of the 
coal was stowed in the bottom amidships, 
with iron on top, and bales of paper stock 
on top of tJie iron, to the cross beams, and 
two tiers of iron above the cross beams, 
and these covered with boards and mats, 
and filled up with coal in the main hatch- 
way. It is very clear from this, that, while 
some of the jbales of paper stock were above 
the cross beams forward, others were under 
the cross beams amidships; and that there 
was oil under the cross beams, fore and aft, 
and oil above the cross beams aft. It is denied 
by the officers and crew of the vessel, in the 
face of this certificate, and in contradiction of 
evidence on the part of the libellants as to the 
stoAvage, as seen on the arrival of tlie 
vessel at New York, that there was any pa- 
per stock stowed below the cross beams. 
Wherever the paper stock and the oil were 
stowed, the former was stowed in too close 
proximity to the latter; and, even though 
the winds and the waves caused the oil casks 
to be broken, and the oil to be set free, so 
tliat it reached the bales of paper stock, 
yet the probability that such perils would 
occur required, in view of the nature of the 
oil and of the paper stock, that more care 
should have been used in stowing the paper 
stock, in reference to the oil, than was be- 
stowed. Muddle V. Stride, 9 Car. & P. 380. 
There was, therefore, negligence, for which 
the vessel is liable. Let a decree be entered 
for the libellants, with a reference. 

[For a hearing on exceptions to the commis- 
siouer's report, see Case No. 12,199.] 



Case ]S"o. 12,199. 

The SABIONCELLO. 

[S Ben. 90.] i 

District Court, S. D. New York. April, 1875. 

C.MiuiERS — Damages — Exceptions to Repokt— 
Makket Vai^de — Experts. 

1. Where goods were damaged on a ship by 
had stowage, for which the ship was held liable: 
Sdd, that the amount of damage was properly 
arrived at by ascertaining the difference be- 
tween the market value of the goods in their 
damaged state, and what would have been their 
market value if they had been sound. 

[Cited in Morrison v. I. & Y. Florio Steamship 
Co., 36 Fed. 572.] 

1 [Reported by Robert D. Benedict. Esq., and 
Benj. Lincoln Btnediet, Esq., and here repi'int- 
ed by permission.] 
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2. The fact, that the owner of the gooas. who 
was a paper manufacturer, sold the damaged 
goods, which were paper stock, at auction, and 
bought them in, and manufactured them into 
paper, and sold the paper at the same price at 
which he sold paper made from undamaged 
stock, did not change the rule. 

[Cited in Morrison v. I. & V. Florio Steamship 
Co.. 36 Fed. 572.1 

3. The mere fact of the sale of the goods at 
auction, without proof of the price they brought, 
was no ground for disregarding the evidence 
of experts as to their value. 

This ease came up on exceptions to the 
commissioner's report of damages. The libel 
was filed to recover damages alleged to have 
been sustained by some paper stock shipped 
on the Sabioncello and consigned to the libel- 
lants, by reason of bad stowage. The case 
is reported in [Case No. 12,198]. On the ref- 
erence the libellants called experts, who testi- 
fied as to the market value of tbe stock in its 
damaged state and what it would have been 
worth if sound. It appeared that the libel- 
lants sold the damaged stock at public auc- 
tion (for -what price did not appear), bought 
it in themselves and manufactured it into 
paper, and sold the paper for the same price 
as paper manufactured from sound stock. 

The commissioner reported that he found 
due the libellants as follows: 

"The injury and damage to 117 bales of 
paper stock by reason of the oil staining and 
soaking into the same (in some bales more 
than others) is the difEerence between the 
sound value and the damaged value of the 
said 117 bales: 

Sound value was '^M-o qo 

Damaged value was 2,oo2 6^ 

Leaving the damage sustained... . §2.601 37 

"Proctors for claimants claim that no dam- 
age was sustained by libellants, because they 
purchased the 117 bales as damaged paper 
stock at auction, and used the same in manu- 
facturing paper at their factory, and the evi- 
dence does not show that the product manu- 
factured was sold for less than the usual 
price for the product manufactured from 
sound paper stock. The commissioner does 
not adopt this rule of damages; but holds 
that the market value of the 117 bales as 
damaged, deducted from the sound value, is 
the proper measure of damages." 

To this x'eport the claimants filed exceptions 
as follows: 1. The commissioner erred in 
findmg that the libellants had sustained any 
damages. 2. The commissioner erred in not 
finding specially in his report upon what 
basis he placed his estimate of damages. 3. 
If the commissioner in fact based his report 
upon the estimate of the experts sworn, he 
erred, as he should not have taken those esti- 
mates as the basis of his report. 4. The testi- 
mony discl(^ing the fact that the goods were 
sold at public auction and purchased by the 
libellants, the price paid by them would af- 
ford a better basis as to damage, and the 
commissioner should have required that to be 
sho\^Ti, 5. The evidence in the case having 



disclosed that there -were two causes of dam- 
age—viz., bad stowage and the perils of the 
sea,— the commissioner erred in not finding 
specially by his report, how much damage 
was sustained from the one cause and how 
much from the other. 6. The uncontradict- 
ed evidence showing that the merchandise 
was manufactured by the libellants without 
any loss, the commissioner erred in not re- 
porting that the libellants had sustained no 
damage. 7. The commissioner erred in mak- 
ing by his report a general finding for a gross 
amount, without giving the rules upon which 
it was based, and should have made his re- 
port special, upon the evidence ofEered. 

JIan & Parsons, for libellants. 

Beebe, Wilcox & Hobbsi, for claimants. 

BLATOHFOIID, District Judge. Excep- 
tion 1 is overruled. Exception 2 is overruled, 
because the commissioner does find specially 
in his report upon what basis he places his 
estimate of damages, and states therein that 
the ba^s is the difEerence between the sound 
value and the damaged value of the 117 
bales. Exception S is overruled, on the 
ground that, if the claimants desired some 
other basis than the estimate of the experts 
sworn, to be taken, they should have intro- 
duced evidence to establish such basis. Ex- 
ception 4 is oven-uled, on the ground that it 
was open ta the claimants to show the price 
paid by the libellants at auction for the dam- 
aged bales, the claimants having brought out, 
on cross-examination of the witness Sturges, 
the fact that the libellants bought the dam- 
aged~ bales at the auction, and the fact that 
the libellants' books contained an account 
of the sale, and not having- pursued the in- 
quiry further. Exception 5 is overruled, on 
the ground that the reference was to com- 
pute the amount of the damages sustained by 
the libellants as set forth in the libel, and the 
damages set forth in the libel are damages to 
the paper stock by its being stained by oil 
and coal dust in consequence of its having 
been badly stowed by the ship. Exception <> 
is overruled, on the ground that the evidence 
does not show what the exception states. 
Exception 7 is overruled, on the ground that 
the report is not a general finding for a gi'oss 
amount, and does give the rules on which it 
is based. 



Case Wo. 1S,200. 

In re SACCHI, 

[10 Blatchf. 29; i 4 Chi. Leg. News, 2S9; 6 N. 
B. E. 497; 43 How. Pr. 252.] 

Circuit Court, E. D. New York. June 4, 1872. 

BaNKKUPTCY — MoitTGAGE — FOUECLOSUltE — IN 

What Couut— Assignee— Costs. 

1. In general, a mortgagee, holding a mort- 
gage on real estate of a bankrupt, should not he 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by perujissiou.J 
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permitted to foreclose such mortgage in a state 
court. 
[Cited in note in Re Brlnkman, Case No. 1,- 
884.] 

2. The courts of the United States have am- 
ple power to protect all the rights of the mort- 
gagee. 

3. If necessary to secure the eqnitahle rights 
of a mortgagee, the court in bankruptcy, as a 
court of equity, may have the rents separated 
from the general estate of the bankrupt, to be 
specially applied on the mortgage. 

4. The mortgagee, if the validity of the mort- 
gage is not denied, may invoke the summary 
power of the court, to sell the mortgaged prem- 
ises; or, if such validity be denied, he may him- 
self proceed, by bill, in the district or circuit 
court of the United States. 

[Cited in Sutherland v. Lake Superior Ship 
Canal, Railroad & Iron Co., Case No. 13,- 
643.] 

5. Circumstances stated, in which proceedings 
on the mortgage, in the state court, may be al- 
lowed. 

6. What commissions will not be allowed to an 
outgoing assignee in bankruptcy- 

[lu review of the action of the district 
court of the United States for the Eastern 
district of New York. 

[In the matter of IjJmest Sacehi, a toanl;- 
rupt.] 

Andrew O. Morris, for petitioner. 
Tracy, Catlin & Van Cott, for assignee. 

WOODRUFF, Circuit Judge. The present 
is an extraordinary appeal to the circuit 
court. The petitioner for the review of the 
decision of the district .court seelcs to re- 
move the assignee in bankruptcy, on the 
ground of bad faith and mismanagement in 
his trust, and applies to this court to reverse 
the order denying his application, in the face 
of the express decision and opinion of the 
register in bankiiiptcy, and of the district 
judgc,^In re Sacehi [Case No. 12,201], — ^upon 
the proofs herein, that the assignee would 
have been derelict in his duty if he had not 
done substantially what he did. Had it been 
possible for the assignee to obtain these opin- 
ions in advance, upon these same proofs, 
counsel would hardly have presumed to say 
that the assignee was guilty of official mis- 
conduct calling for his removal, because he 
acted in accordance with those opinions; and 
yet this court is asked to condemn him, as 
guilty of official misconduct, for doing what 
both the register and the district judge ap- 
prove. As both of those officers had all the 
proofs before them which are before me, the 
claim, on this appeal, that those proofs show 
wilful misconduct, comes very little short of 
an attack upon the integrity of the tribunals 
by whom the proofs were deemed to justify 
the assignee. Certainly, I ought not to im- 
pute wilful misconduct and bad faith to the 
assignee, because he drew, from the circum- 
stances before him, the conclusions which the 
register and the district judge approve. 

The question here is, not whether, in fact, 
there was illegality in the mortgages, the 
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foreclosure of which the assignee resisted, 
but whether such resistance was fraudulent, 
malicious or from unjust motive, and not in 
good faith, for the benefit of the general 
creditors. However I might conclude, that, 
upon the whole case, the mortgages were 
valid, that the holders had a right to an 
early foreclosure, and that delay, while the 
rents, if any, passed into the hands of the 
assignee, operated prejudicially to the hold- 
ers of the mortgages, this would come far 
short of holding, that, under circumstances 
which, under the advice of counsel, were 
deemed suspicious — circumstances which the 
register and the district judge have declared 
suspicious— the assignee was guilty of mis- 
conduct calling for his removal, because he 
acted on the suspicion and sought to bring 
the inqury into the proper court for inves- 
tigation. 

But it is not true, that, had the moi*tgagees 
seen fit to assert their rights in the mode 
which was most appropriate, any injustice 
would have been done to them, nor would 
unnecessary delay have been permitted to 
occur, to their prejudice. The purpose and 
design of the bankrupt law is, to bring the 
property of the bankrupt into the bankrupt 
court for administration; and that court is 
furnished with all needful power to liquidate 
and settle all liens thereon; and, where 
there are adverse claims, which it is not ap- 
propriate or proper to litigate by summary 
inquiry and order, provision is made, by giv- 
ing jurisdiction to the district court concur- 
rently with the circuit court, for that pur- 
pose. It is true, that state' courts have juris- 
diction to entertain bills for the foreclosure 
of mortgages upon the real estate of a bank- 
rupt, and- may, no doubt, properly exercise 
that jurisdiction, if no objection is made. 
Special circumstances may sometimes exist, 
in which there is no reason for objection by 
the assignee, as, for example, where the 
mortgaged prerSises are, confessedly, of less 
value than the mortgage debt, — ^In re Iron 
Mountain Co. [Case No. 7,065]; and, where a 
foreclosure is pending, and the proceedings 
are nearly completed at the time the pro- 
ceedings in bankruptcy are commenced, it 
may sometimes be convenient and economi- 
cal to suffer the validity of the mortgage, 
and the amount due, to be settled in the state 
court; and, even then, whether to permit a 
sale by the decree of the state court, or not, 
will be in the discretion of the court in 
bankruptcy. In general, mortgagees should 
not be permitted to pursue the estate of the 
bankrupt in the state court, but should come 
to the tribunal which, under the federal laws, 
is charged with its administration. No in- 
justice can result from this. If there be 
doubt whether the mortgaged premises are 
an adequate security for the payment of the 
debt and interest (when finally adjudged due 
upon a valid mortgage), the court will rec- 
ognize the prior lien of the mortgage upon 
the land, and the equitable right of the mort- 
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gagee to have the rents sepai-ated from the 
j<eneral estate of the bankrupt, by a leeeiv- 
ership or otherwise, and not permit them to 
be applied to the payment of other debts, or 
even to the expenses of the assignee, or his 
fees; and on tlie obvious ground that he is 
only entitled to the interest -which the bank- 
rupt has in the premises. Nor will any de- 
lay be permitted without just reference to 
the interests of all who are concerned, the 
mortgagee as well as other creditors. Nor do 
I think it doubtful, that, where no just cause 
for questioning the validity of the moHgage 
exists, the court in bankruptcy would enter- 
tain the summary petition of a mortgagee 
for the sale of the mortgaged premises, and 
direct the assignee to make the sale, either 
free of all liens, or subject to the mortgage, 
as might be deemed judicious. Nor. if the 
assignee disputed the validity of the mort- 
gage, is it doubtful, that, under the jurisdic- 
tion declared in the second section of the 
bankrupt law, the mortgagee may proceed 
by bill, in either the district or circuit eoiut. 
It is, therefore, an error, to insist that the 
mortgagee, if not permitted to proceed in 
the state court, is remediless, or that he must 
await the pleasure of the assignee, and suiter 
him to collect the rents and income of the 
mortgaged premises, leaving the interest un- 
paid. 

I can see, I think, that it was either mis- 
apprehension on this subject, or a disregard 
of these views, that led the mortgagees in 
this case into the state court after the bank- 
ruptcy, and after the appointment of the as- 
signee, and that the resistance to any with- 
di"awal of the administration from the bank- 
i-uptcy court, the proper tribunal, has re- 
sulted in bitter personal feeling, in great and 
unnecessary delay, and in large expenses 
and possible loss, which might have been 
easily avoided. 

It further appears, that, pending the con- 
troversy, the petitioner for the review has 
become the sole creditor of the banknipt, 
(other than two prior mortgagees of tlie 
premises in question,) and that no property'- 
of the bankrupt has come to the assignee, ex- 
cept the mortgaged premises. The bankiiipt 
united in the petition for the substitution of 
an assignee to be named by the petitioner, 
as such sole creditor. The assignee, by his 
counsel, on the argument of this review, de- 
clared his entire assent to such change. 
There is, ther(^fore, no reason why the pray- 
er of the petitioner, to that extent, should 
not be granted, the present assignee behig 
alloAvod, out of any moneys collected, his just 
and reasonable disbursements, and his com- 
missions upon the moneys received and paid 
or to be paid. But, it would not be just or 
reasonable to allow him, as was suggested 
on the argument, commissions based ujwn 
the speculative idea, that, possibly, if con- 
tinued in office, and pei-mitted, for the mere 
purpose of earning commissions, to litigate 
the validity of the mortgages, against the 



will of all who are interested in that ques- 
tion, he might establish their invalidity. The 
bankrupt law was not enacted for the pur- 
pose of enabling assignees to earn fees by 
unnecessary litigation, when no interest of 
the parties to be affected thereby requires it, 
and when, on the contra ly, eveiy beneficial 
interest involved forbids it. 

Had it, therefore, appeared, that, upon the 
conceded fact, that there are no general 
creditors but the petitioner, and, therefore, 
no interest is to be served by further con- 
test respecting the mortgages, (the banknipt 
himself uniting in the petition,) the district 
court had refused to substitute such other 
assignee, tliere might have been reason for 
asking this court to review the decision. 
But it appeal's, by the opinion of the district 
judse.' that tl;e petitioner declined to take 
such substitution unless it proceeded ui)ou 
other grounds; and tliis w^as conceded on 
the argument in this court This, however, 
does not appear by the order which was 
made and which is itnder review. It ought, 
I think, to have been made a part of the or- 
der, lest there shoiTld stand on the record an 
adjudication that the petitioner was not en- 
titled, upon conceded facts, to have any part 
of the I'elief sought. The mere fact that the 
petitioner, under the advice of his counsel, 
thought himself entitled to a removal of the 
assignee on the other ground, ought, prob- 
abl.v. not to deprive him of the opportunity 
to bring the matter to a close without fur- 
ther litigation. 

Let an order be .made, that the assignee 
convey the estate of the banlcmpt to such 
assignee as the petitionei' and the bankrupt 
may name, or, if they do not agree, to refer 
it to Register AVinslow to receive the nomi- 
nation of the petitioner, and, if he approve 
such nomination, then to the assignee so a])- 
proved. but reseiTing to the present assignee 
aU moneys collected by him, until his just 
allowance for his expenses and for his com- 
missions thereon shall be settled in such man- 
ner as the district court may direct. 



Case Wo. 12,201. 

In re SACOHI. 

[6 N. B. R 398; i 43 How. Pr. 250.] 

District Court, B. D. New Yorl;. March 27, 
1872. 

K\NKKl*l"TOY— RkMOVM. OP ASSIGNEE — CAUSES 

Alleged. 
A petition was filed against an assignee in 
luniliniptoy lo linve him removed for the rea- 
son that he attacked two mortgages upon the 
bankrupt's property without siiliicient cause, 
and thai he delayed a sale of the property for 
the purpose of obtaininpr the rents in order to 
snend them in litigation. Mdd, that* the as- 
sigrnee was fully justified in his attack upon the 
luortgaKes, and that there was no evidence to 
show that he ever collected any rents, or how 



1 [Reprinted from 6 N. B. R. 39S, by permis- 
sion.] 
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much he has spent in litigation. Petition dis- 
missed, with costs to he paid out of the fund. 

[In the matter of IDrnest Sacehi, a hank- 
I'upt] 

A. C. Morris, for petitioner. 

Tracy, Catlin & Van Coot, for assignees. 

BENEDICT, District .Tudge. This case 
comes before the court upon a petition for 
the removal of an assignee, chosen hy the 
creditors of the banki-upL The petition is 
liled by Gustavus A. Saechl, -wlio, since the 
sidjudication of bankruptcy, has become the 
sole creditor by a purchase of all the debts. 
If the petitioner had sought an oi-der for the 
substitution of an assignee of his own choos- 
ing, in place of the one originally chosen 
by the creditors, upon the ground that he had 
become the sole creditoi-, I should have felt 
disposed to grant the order; but such an 
order is declined, and the retention of the 
present assignee made dependent upon the 
decision of the court on the charges of mis- 
conduct made against him in the petition. 

The complaint against the assignee is that, 
without sufficient cause, he attacked two 
mortgages upon the bankrupt's property, 
known as the "Brooklyn market;" one of 
Jifteen thousand dollars, held by Heni-j' Mill; 
the other for tliirty thousand dollars, held 
by the petitioner, and that he has delayed a 
sale of the property for the purpose of ob- 
taining the rents in order to spend them in 
litigation. I have examined with some care 
the circumstance under which the assignee 
Interposed a defense to tlie moi-tgages in 
question, and stopped the foreclosure pro- 
ceedings taken in the state court to procure 
a sale of the propeity in question, and I find 
nothing to support a chai-ge of misconduct 
against the assignee— but, on the contraiy, 
umch to justify his attack upon the mort- 
gages. I am confirmed in this opinion by tlie 
fact that none of the creditors, except the 
petitioner, appear to have complained of the 
action of tlie assignee; that Mill, whose 
mortgage of fifteen thousand dollars was at- 
laclced for usury, does not appear here to 
complain, and that when the mortgage of 
thirty thousand dollars, held by the peti- 
tioner, who is the father of the bankmpt, 
was attacked, he bought up all the creditors 
interested to push the attack, at a loss of 
four thousand dollars, as he says. In view 
of all the circumstances, I am inclined to 
think that it would have been good ground 
for an application for the removal of the as- 
signee if he had omitted to attack the mort- 
gages. Nor is the method adopted by him, 
in his endeavor to release this propeiiy from 
tlie mortgages, open to criticism. The charge 
that he delayed the action of the mortgagees, 
in order to collect rents to spend in litigation, 
is wholly unsupported by the evidence. The 
proofs do not show that he ever collected any 
rents, or how much he has spent in litiga- 



tion. The assignee admits that he has paid 
or is become liable for fees in the defense 
of the suits brought to foreclose the mort- 
gages refeiTed to, but no amount is stated 
or proved, and, so far as the evidence shows, 
there is no fact which will warrant the in- 
ference that the defense of the suits was in- 
terposed for any other reason except to pro- 
tect the property from what he supposed to 
be illegal demands. It is true that the as- 
signee might have applied sooner than he 
did for an order directing the sale of the 
property, but when he did apply the petition- 
er opposed, and, moreover, it is by no means 
clear that the property could, with due re- 
gard to the interest of the eH-editors, be sold 
earlier than even the present tune. If the 
petitioner desired for his own interest to real- 
ize upon his mortgage, proper proceedings 
on his part in this court would have given 
him relief. Markson v. Heaney [Case No. 
9,098]. The petitioner failed to apply to this, 
and took proceedings in the state tribunal, 
thus compelling the assignee to resort to in- 
junctions in order to stop his proceedings 
there, and save the property for distribution 
among the creditors in this court, where?- its 
. distribution properly belongs. 

The prayer of the petitioner is therefore 
denied, with costs of the proceedings to be 
paid out of the fund. 

[For a review of this case in the circuit court, 
see Case No. 12,200.] 



1 SACHS CV^'-EBB v.). See Case No. 17,325. 



Case No. 12,202. 

SACKET V. McDonnell et al. 

WHITE V. SAME. 

[8 Biss. 394.] i 

Cirenit Court, ,N. D. Illinois. .Tan., 1879. 

Adverse Possessios — Limit.\tioss — Squattek 
Claims— Lost and Unkecouded Deed. 

1. In order +o acquire a valid title to land hy ' 
virtue of tlie statute of limitations, there must 
have been an open, adverse, and continuous pos- 
session for twenty years, under a claim of title 
to the property. 

2. A squatter on land cannot avail himself of 
his occupancy, unless he has denied or im- 
pugned tlie title of the real owner. Mere per- 
missive occupancy will not suffice. 

3. If proven by parol, the evidence must he 
clear and convincing. 

I Two actions of ejectment [by George B. 
Sacket against Patrick McDonnell and others, 
and by M. M. White against the same de- 
fendants], to recover t\\'o pieces of land in N. 
W. 34, N. W. %, section 36, township 39 ' 
north, range 13 east of third principal merid- 
ian, in Cook county, Illinois, 

Herbert, Quick & Miller, Josiah H. Bissell, 
and Prank H. Collier, for plalntifEs. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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Wm, G. Goudy and H. M. Shepard, for de- 
fendants. 

BLODGETT, District Judge (cbarging ju- 
ry). Tlie plaintiffs have eacli shown a chain 
of conveyances from the United States to 
tliemselves respectively, showing title in fee 
simple in themselves to the parcels of land 
they claim. This will entitle plaintiffs to a 
verdict at your hands unless defendants have 
made out a hetter title under the law and 
the facts in the case. The defense is based 
upon the following section of the Illinois 
statute of limitations: "No person shall com- 
mence an action for the recovery of lands, 
nor make an entry thereon, unless within 
twentj-- years after the right to bring such 
action or make such entry first accrued, or 
within twenty years afteu he or those from, 
by, or under whom he claims, have been 
seized or possessed of the premises, except as 
hereinafter provided." Itev. St. 111. c. 83, § 1. 

To sustain this defense the defendants must 
show that they or their father under whom 
they claim, entered into possession under a 
claim of title adverse to that of the plain- 
tiffs, or of those under whom they claim; 
that is, there must have been in some form 
an assertion on the part of the elder McDon- 
nell, Avhen he took possession, that he claim- 
ed title to this property as against all other 
titles. Kerr v. Hitt, 75 111. 51; McClellan v. 
Kellogg, 17 111. 498; Jackson v. Berner, 48 
111. 203. 

The statute of limitations invoked in this 
case does not give a person title who merely 
(mters upon another man's land, and re- 
mains there twenty years, unless he claims 
a right of entry by virtue of his own title 
so as to give the owner an opportunity of 
trying titles with him. Thus, if a mere squat- 
ter, as they are popularly termed, (that is, a 
person who enters without color of right) en- 
ters upon your land, claiming no title as 
against you, but simply moves on to the land 
on the assumption that you have no immedi- 
ate use for it and without impugning your 
title, and you acquiesce in his remaining 
there,— do not drive him off or sue him in 
ejectment or trespass, — he geis no title as 
against you by such permissive occupation. 
To allow one thus to become the owner of 
another man's land, would be an abuse of 
good nature and punish a charitable man, 
and woiild be a most unjust requital for the 
kindness the occupant received at the hands 
of the owner, and while the law favors state^ 
utes of repose which end litigation and strife 
by lapse of time, yet a party asserting a 
title like this set up by the defendants must 
by his iiroof bring himself elejirly within the 
provisions of the law on which he relies. 
Record titles deduced by a connected chain 
of conveyances directly from the government, 
should not be set aside, except upon clear 
and satisfactory evidence. 

Defendants have introduced evidence tend- 



ing to show that McDonnell had in his pos- 
session during some part of the time he oc- 
cupied the land a deed from one Burke con- 
veying the land in question along with other 
lands to McDonnell. This deed is not pro- 
duced and the undisputed evidence is that 
it was not recorded. Tbe rule is that wben 
a deed has been destroyed or lost without 
the fault of the party who seeks to use it in 
evidence, parol evidence of its contents may 
be given. The defendant's testimony tends 
to show that there was such a deed in exist- 
ence, and that after due search it cannot be 
found, and evidence has been given tending 
to show its contents. This deed was not 
recorded and the circumstance tliat an intel- 
ligent man who had a deed for a tract of 
land so valuable as this grew to be long bo- 
fore McDonnell died, and yet did not record 
it, may be considered as tending to raise a 
doubt as to whether the paper these young 
people saw in their father's possession was 
really a deed of the title to this land. "While, 
as I have said, the law allows parol evidence 
of the contents of a lost or destroyed deed, 
the testimony should be of a very clear and 
convincing nature in order to justify a jury 
in acting upon it, and settmg aside a valid 
record title upon such proof. The deed, if 
you are satisfied there was one, and that it 
conveyed the land in question is to be con- 
sidered for two p;ii-poses: First— As a. title 
adverse or hostile to the title claimed by 
plaintiff. For this purpose it was not neces- 
sary that the deed should have been record- 
ed, if you are satisfied from the proof, that 
McDonnell when he entered, claimed title as 
against all others by virtue of this deed. 
Second— If the deed in question conveyed 
eighty acres or more of land, including this 
land in controversy, and McDonnell took pos- 
session of and occupied a part of the tract 
conveyed by the deed, claiming title to the 
whole, such occupation would be a good pas- 
session of the whole. But you must be sat- 
isfied that the deed actually purported to 
convey the fee of the land in controversy, 
and that in occupying a part, McDonnell 
claimed the whole. Burke himself may have 
had only a squatter's title. He may have 
made some improvements and conveyed to 
ilcDounell simply his improvements for a 
few dollars, without pretending to convey 
anything but his squatter rights. 

If, then, you are not satisfied from the 
proof that McDonnell entered upon this prop- 
ei-ty claiming an adverse or hostile title to 
the plaintiff and had continued in the open 
and adverse possession for twenty years be- 
fore the commencement of this suit, defying, 
as it were, the plaintiff's title and right to 
the property, then plaintiff will be entitled 
to recover, because the burden of prooT is 
thrown on the defendants to make out their 
title as against the title of plaintiff. While, 
if you believe from the proof that defendants* 
father did enter upon the property, asserting 
a hostile title to plaintiff and continued bis 
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possession twenty years before this suit, de- 
fendants must liave a verdict at your liands. 
If the proof satisfies you that McDonnell en- 
tered as a mere squatter, intending to 'stay 
only so long as the lawful owner should per- 
mit, then plaintiff should have a verdict. 

Verdict and judgment for plaintiff. 



Case Wo. 12,203. 

SACKETT V. DAVIS et al. 

[3 McLean, 101.] i 

Circuit Court, D. Michigan. Oct, Term, 1842. 

Notes — Action' bt Beakbk — Act of Coxobess. 

1. On a note payable to Thompson or hearer, 
suit may be brought in the name of the hearer. 

2. He is not an assignee, and need not aver 
in the declaration the citizenship of Thompson. 

3. Such a note is not within the act of con- 
gress, in regard to assigned instruments. 

[This was an action at law by Sackett 
against Davis and Whitwood.] 

Douglass & Walker, for plaintiff, 

McLEAN, Circuit Judge. This action was 
brought upon four promissory notes, describ- 
ed as payable to William P. Thompson, or 
bearer. The declaration alleges the citizen- 
ship of the parties to the suit; but the citi- 
zenship of Thompson is not averred, and on 
this ground a question of jurisdiction is rais- 
ed. 

If the plaintiff had sued as assignee, this 
objection would be fatal, as it would be nec- 
essaiy to show that suit might have been 
brought in this court by the assignor, at the 
time of the assignment. But the plaintiff 
does not sue as assignee, but as holder of the 
notes. The defendant promised to pay to 
Thompson, or bearer. Now the promise is to 
pay to either, and either may bring the action 
in his own name. The property in the note 
passes by delivery. And in such a case noth- 
ing more need be shown by the person who 
sues, than that he is the holder of the notes, 
or the bearer- The ease is not within the 
provision of the act of congress in relation to 
the assignment of notes, &c. 

The gtround taken is not sustainable, Judg 
ment for the plaintiff. 



SACKETT (MERRITT v.). See Case No. 9,- 
484. 
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SACKETT'S HARBOR BANK v. BARRY 
et al. 

[1 Bond, 154.] s 

Circuit Court, S. D. Ohio. Dec. Term, 1857. 

CouKTS — Act op Comguess — Resirexce of De- 

FRXDANT— NOSirXAL OR ReAI. PaUTY TO SoiT. 

Under section 9 of the act of congress of Feb- 
ruary 10, 1855 [10 Stat. 606], "to divide the state 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 

- [Reported by Lewis H. Bond, Esq., and 
here reprinted by permission.] 



of Ohio into two judicial districts," which pro- 
vides "that suits, not of a local nature, shall 
be brought in the court of the district where the 
defendant resides; but if there be more than 
one defendant, and they reside in different dis- 
tricts, the plaintiff may sue in either: * Mdd, 
that a defendant is one who is a real, and not 
merely a nominal party to the suit, and who has 
either directly oi indirectly an interest adverse 
to the claim of the plaintiff, and may be in some 
way affected by the judgment or decree to be en- 
tered. 

In equity. 

H. Stanbery and Corwine & Hayes, for com- 
plainants. 
Tilden & Curwen, for defendants. 

OPINION OP THE COURT. This is a bill 
in chancery prosecuted in the names of the 
Sackett's Harbor Bank, a banking institution 
located at Buffalo, in the state of New York, 
and Jesse G. Dunn and others, citizens of said 
state, against Ebenezer F. Osborn and several 
other persons averred to be citizens of the 
state of 'Ohio. The complainants allege that 
they are stockholders in the Union Bank of 
Sandusky city, and sue in that character. 
They charge, in their bill, that a part of the 
defendants were directors and oflacers of said 
Union Bank; and that, in violation of their 
duty as such, and in fraud of the rights of 
the stockholders, at a time when the bank 
was profitably engaged in its business, they 
assigned all its effects in payment of its 
debts; thereby putting an end to the practi- 
cal exercise of its franchises and functions 
as a bank, and greatly lessening the value of 
its stock. The prayer of the bill is for an 
account, and for a decree for the effects of 
the bank, so far as there are any; and also 
for damages and compensation for the 
wrongful assignment 

The defendants, Osborn, Preeland T. Barry, 
Sadler, Hubbard, Witherell, Johnson, and 
Bill, have filed a plea to the jurisdiction of 
this court, averring: (1) That Theodore Tor- 
rey, named as a defendant in the bill, was 
a citizen of Missouri, at the commencement 
of this suit, and still resides there; and that 
process has not been served on him. (2) 
That the said Osborn, Barry, and the other, 
defendants above named, are citizens of the' 
state of Ohio, and residents of the Northern 
district of said state, within which district 
they were severally served with process in 
this case. (3) That the only parties, defend- 
ants in this suit, who are residents and citi- 
zens of the Southern district of Ohio, are 
Ezekiel S. Haines, administrator of E. H. 
Haines, Samuel Slarfield, and W. W. Bierce. 
who are stockholders in said Union Bank of 
Sandusky, and have no Interest in the sub- 
ject-matter of this suit, except as such stock- 
holders; that their interests axe identical with 
those of the complainants, and that this suit 
is brought for their benefit as well as for 
the complainants; and that no relief is 
sought from the said last-named defendants, 
who are merely colorable parties to this suit, 
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aud made defendsints for the purpose of giv- 
ing jurisdiction to this court. 

A general demurrer has been filed to this 
plea; and, on this demurrer, the only ques- 
tion requiring the consideration of the court 
is, whether, upon the case, as presented, this 
court has jurisdiction. In the decision of 
this question, the court will not i-egard with 
nice sci*utiny the mode of its presentation. 
Mere technical exceptions to the manner in 
which the facts are pleaded will not avail, 
when it appeara the court can not rightfully 
exercise jurisdiction in the case. This heing 
ascertained, it is the plain duty of the court 
at once to dismiss the bill. 

The demurrer admits the facts set forth in 
the plea. These facts, as applicable to the 
question under considei'ation, are that the 
three defendants above named, as residents 
and citizens of the Southern district of 
Ohio, are sued as stockholders in the Union 
Bank of Sandusky, and have precisely the 
same, and a common interest, with .the com- 
plainants. 

In the argument of the demurrer, several 
authorities were cited, applicable to the gener- 
al question of the jurisdiction of the courts 
of the United States, in relation to the prop- 
ci- parties to give jurisdiction to those eoxirts. 
Xo case was referred to involving the pre- 
cise question now before the court. Its de- 
cision depends on the construction to be giv- 
en to section 9 of the act of congress of 
February 10, 1855, "to divide the state of 
Ohio into two judicial districts." Tliis sec- 
t ion provides "that suits not of a local nature 
shall be brought in the court of the district 
where the defendant resides: but if there be 
more than one defendant, and they reside in 
different districts, the plaintiffs may sue in 
cither." 

It is insisted by the complainant's counsel, 
that this provision gives them the option of 
suing in either district, as a part of those 
named as defendants reside in the Southern 
district; and this presents the question who 
is a defendant within the meaning of the sec- 
tion of the statute before quoted? Having 
reference to the organization of the federal 
. courts, and the grounds on which jm'isdic- 
tion is confoiTed, so far as relates to the par- 
ties to a suit, there would seem to be no 
difficulty in finding an answer to the ques- 
tion. A defendant is one who is a real and 
not merely a nominal party to the suit, and 
who has, either directly or indirectly, an in- 
terest advei'se to the claim of the plaintiff, 
and may be in some way affected by the 
judgment or decree to be entered. 

Applying this test, it is clear the three de- 
fendants residing in the Southern district 
are not necessary 'Qr proper parties. The suit 
is brought by stockholders in the Union 
Bank of Sandusky, charging malfeasance 
and fi-aud in the directors and officers of that 
institution, and seeking, among other things, 
to make them individually liable for the in- 
jury alleged to have been sustained by the 



stoekholdei-s by their wrongful acts. There 
is no allegation that the stockholders re- 
siding in this district, or, indeed, any of the 
stockholders, have had any participation in 
these acts. Nothing Is averred against them; 
nor does the bill ask for any decree against 
them; and it is beyond all controversy that 
tlieir interests are identical with those of the 
complainants, and that upon a hearing on 
the merits, the bill, as to them, would be 
dismissed. 

The conclusion, therefore, is obvious and ir- 
resistible, that the three persons residing in 
the Southern district are made parties in 
this suit for the mere purpose of conferring 
jurisdiction on this court. 

I have no hesitancy, therefore, in deciding 
that tlie demurrer to the plea must be over- 
ruled- It would be little less than an act of 
usurpation in this court to exercise the juris- 
diction claimed for it in this case; and the 
complainants must, therefore, be remitted to 
tlie court for the Northern district for the as- 
sertion of their rights. This will be attended 
with no injuiy to them, while it will greatly 
promote the convenience of the real defend- 
ants, by enabling them to contest the claim 
of the complainants in the district in which 
thoy reside, and in the vicinity of the place 
where the transactions in controversy have 
occurred. 

The demurrer to the plea to the jurisdic- 
tion of the court is overruled. 



SACKS (MANN v.). See Case No. 9,035. 

SA-COO-DA-COT fUNITED STATES v.). 
See Case No. 16,212. 



Case Wo. 12,S05. 

SACRIDER V. BROWN. 

[3 McLean. 481.] i 

Circuit Court, D. Michigan. Oct. Term, 184-1. 

IfoTES— Demand — Protest — ^Notary's Cleuk. 

1. The clerk of a notary, strictly, is not au- 
thorisort to present a bill for payment. 

[Cited in Browning v. Andrews, Case No. 2,- 
040.] 

2. In London and Liverpool, under a long es- 
tablished xisage, the clerk makes a demand. 

3. The protest must be made by the notary. 
If his name be used by the clerk, it is improp- 
er and cannot make the protest valid. 

[Cited in Com. Bank of K. v. Barksdale, 3(5 
Mo. 572.] 

At law. 

Jlr. Hand, for plaintiff. 
Mr. Collens, for defendant 

McLBAN, Circuit Judge. This action is 
brought against the defendant as an indorser 
of a foreign bill of exchange; and the only 
question raised in the case is, whether the 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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deraaud of payment and protest for non pay- 
ment were legally made. The demand and 
protest were made by the clerk of the notary, 
using the name of the notaiy, bnt without 
his knowledge or direction. 

In the case of Leftley t. Mills, 4 Term R. 
175, Justice Buller said: "The next and the 
material part is the making of the demand; 
the party making the demand must have au- 
thority to receive the money. * * * It is ma- 
terial, too, to consider by whom the demand 
was made in this ease; I am not satisfied 
that it was a proper demand, for it was only 
made by the banker's clerk. The demand of 
a foreign bill must be made by a notary pub- 
lic; to whom credit is given because he is a 
public officer." 

Mr. Chitty, in his treatise on Bills (page 
333), states the above and adds: "But the 
number of bills requiring presentment is fre- 
quently so great as to render a presentment 
by the notary himself impossible, and the con- 
stant practice is, for the clerk to make the 
presentment." "In case there be not any 
public notary at the place where tlie bill, is 
dishonored, it is expressly provided by 9 »& 10 
TVms. HI., c. 17, § 1, as to inland bills, that 
they may be protested for non payment by 
any substantial person at that place, in the 
presence of two or more witnesses." The 
statement by Mr. Chitty that a demand of pay- 
ment must be made by a notary and not by his 
clerk, caused a cbrrespondence between him 
and the association of notaries for lAverpool, 
which afterwards included the notaries of 
London. Prom this it appeared that it had 
long been the practice in London and Liver- 
pool, for the clerks of notaries to present bills 
for acceptance or payment. While ili-. Chit- 
ty admitted the practice, he still adhered to 
his original statement, and in page 405, when 
considering whether the clerk of a notary 
can, under the above statute, make the de- 
mand of payment, he says it is doubtful, 
though such is the practice. Again, ^Ir. Chit- 
ty says (page 477): "The established custom 
of merchants requires, that a formal demand 
of payment shall be made within the business 
hours of the last day of grace, by a notary, 
being a known public officer of experience, 
and sworn to do his duty," &c. In a case in 
New York it has lately been decided that a 
notaiy's clerk cannot present a bill for i}ay- 
ment, but that the presentment must be made 
by the notary. 3 Hill, 53; 4 Hill, 129. 

Now if it were admitted that a notary's 
clerk may make a demand of paj'ment, yet it 
is vei-y dear that the clerk cannot? make the 
protest. This must be done by the officer 
who acts under oath, and to whose official 
acts duly certified the law gives verity. The 
use of the name of the notary, without his 
consent or knowledge, was a gross improprie- 
ty and can add nothing to the protest It 
was void when made, and time has not given 
it validity. We think the protest for non 
payment is not established by the evidence. 
Judgment for the defendants. 



Case ITo. 12,206. 

SADDLER et al. v. HUDSON et al. 

[3 Cnrt. 6.] i 

Circuit Court, D. Maine. Sept. Term, 1854. 

Courts— Juki sDicTi ox — Residence. 

This court has not jurisdiction to render a 
judgment in a patent cause, against a defend- 
ant not a resident in the district, and on whom 
no personal sei-rice of the writ has been made, 
and who has not appeared in the action, though 
an attachment was made of his property. 
rCited in Anderson v. ShafEer, 10 Fed. 267; 
Boston Electric Co. v. Electric Gaslighting 
Co., 23 Fed. 839; IT. S. v. American Bell 
Telephone Coy 29 Fed. 44; Treadwell v. 
Seymour, 41 Fed. 581.] 

[This was an action at law by Lincoln Sad- 
dler and others against Charles H. Hudson 
and others. Heard on motion to dismiss.] 

F. O. J. Smith, for plaintiffs. 
Sliepley & Dana, contra. 

CURTIS, Circuit Justice. This is a motion 
to dismiss an action at law for want of juris- 
diction. It is an action on the case founded 
on letters patent. The defendants are de- 
scribed in the writ, as "citizens of the United 
States, and transacting business in the city 
of Portland, within said district of Maine." 
The marshal returns on the writ, that he has 
attached property of the defendants, and "I 
have summoned the within named defendants 
to appear at court, by giving to Stephen Ber- 
ry, agent of said defendants, a summons in 
hand, the said defendants both residing out 
of the district of Maine." The question is 
whether this court has jurisdiction over the 
defendants, who are not inhabitants of this 
district, nor found therein, and upon whom 
personal sennce of the process has not been 
made. 

This question was considered by the su- 
preme court, in the case of Toland v. Sprague, 
12 Pet. [37 U. S.] 329. It was there held, by 
a majority of the judges, that a process of 
foreign attachment, by which the property of 
a defendant was attached, by virtue of the 
state laws adopted by the process acts of 
1789 (1 Stat. 93), and 1792 (1 Stat. 275), could' 
not give the circuit court jurisdiction over a 
person not an inhabitant, and not found with- 
in the district. There is no soxmd distinction 
between a direct attachment and a foreign 
attachment. The rule announced by the court 
in that case, and repeated in Levy v. Fitzpat- 
rie, 15 Pet. [40 U. S.] 171, is that process of 
attachment against the property of a nonresi- 
dent defendant, cannot issue from a circuit 
court, except as part of, or together with 
process to be sei-ved on his person; and that 
no judgment can be rendered against a non- 
^•esident defendant, who has not been person- 
ally served with process, unless he has enter- 
ed an appearance. In Picquet v. Swan [Case 
No. 11,134], Mr. Justice Story had previously 

1 fReported by Hon. B. R. Curtis, Curcuit Jus- 
tice.] 
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lield the sjime yiews, and this law has been 
followed since in numerous cases. The case 
of Alloa V. Blunt [Id. 215], affords a strong 
illustration of the strictness with which the 
rule has been applied; that also was a suit 
on a letters patent. 

The case must be dismissed for want of ju- 
risdiction. 



Case ITo. 12,207. 

SADIiER et al. v. MAXWELI/. 

[3 Blatchf. 134.] 1 

Circuit Court. S. D. New York. Dec, 1853. 

CusTOjrs Duties— Protest— Requisites. 

1. Requisites of a protest against the impo- 
sition of duties, stated. 

[See Bangs T. Maxwell, Case No. 841.] 

2. The principles ruled in Goddard v. Max- 
well [Case No. 5,492], as to protests, aflarmed. 

This was an action against [Hugh Max- 
well] the collector of the port of New York, 
to recover back: an excess of duties. The 
invoice, dated London, April 16th, 1851, was 
of one case of silk- worm gut, at 4s. per 1,000, 
amounting, with charges, to £83. 2s. 4d. The 
appraisers added £81, 15s. lid. to the invoice 
prices, to make them equal to the market 
value in London, The plaintiffs [Joseph Sad- 
ler and others] demanded a reappraisement, 
and the merchant appraisers valued the 
goods at £399, The collector adopted the lat- 
ter appraisement, and levied .?714 duties, to- 
gether with ?10 appraisers' fees. The case 
turned upon the sufficiency of the protest, 
which was a printed one, the same in form 
as that in Goddard v. Maxwell [Case No. 5,- 
492], with a written clause inserted, but no 
more definite and specific than the one em- 
ployed in that case. 

BETTS, District Judge. Upon the face of 
the papei-s, the appraisals are extraordinary 
and desei'viug of explanation, if one can be 
legally demanded. The official appiuisers 
added 100 per cent to the invoice, and the 
merchant appraisers 400 per cent., and there 
is no evidence in the case affording' reasona- 
ble ground for either valuation. But the 
court can only dispose of the matter upon 
the objections taken to the legal sufficiency 
of the protest, the protest being the founda- 
tion of the plaintifCs' right to avoid the ap- 
praisal and recover back the excess of duties 
levied. 

Upon the principles ruled in Goddard v. 
Maxwell [Case No, 5,492], the importer was 
bound to state, in his protest, in plain and 
direct terms, his objections to the additions 
made to his invoice; and it was not enough 
for him to use general expressions, which 
may include the objections he wishes to, 
raise. The collecter is not only to be put on 
his guard by explicit notice, but, as this 
court has repeatedly decided, the notice must 

1 [Reported by Samuel Blatehford, Esq., and 
here reprinted by permission.] 



be so specific as to advise him exactly what 
the error is, to enable him to correct it, if he 
deems it proper to do so. The court cannot 
regai'd objections to the proceedings of the 
collector made on the argument, however 
logically deduced from the averments in the 
protest, when the protest failed to lay them 
before the collector in terms unmistakably 
clear and precise. 

There is no undue rigor in strictly enforcing 
the statutory requirements in respect to pro- 
tests, because the importer alwa^'s knows 
what is the ground of his complaint, and is, 
therefore, in a condition to make tLe collect- 
or understand it as completely as he does 
himself; and a public oflicer ought to be 
protected, in his official acts, against being 
made liable to serious losses personally, 
through the intentional or accidental reserves 
or ambiguities of protests. 

Judgment for defendant. 



Case KTo. 12,208. 

SADLER V. MORE. 
[1 Cranch, C. C. 212.] i 



Dec. 



Circuit Court, District of Columbia. 
Term, 1804. 

WlTSESS — AtTACHMEST FOR FeES — WHEN 

Allowed. 
A witness cannot have an attachment for his 
fees until he has proved his attendance, obtained 
an order of court that the patty should pay him, 
and produced evidence of the service of the or- 
der, and of the party's refusal to obey it. 

Matthew Dulaney, a witness summoned by 
the defendant, applied for an attachment 
against him for not paying his fees for attend- 
ing. 

TBCB COURT were of opinion, that he must 
first prove his attendance, and get an order 
of court and serve it upon the defendant, and 
produce affidavit to that effect, and of the de- 
fendant's refusal to pay. 



Case ]Sro. 12,209. 

SADLIER et al. v. FALLEN et at 

[2 Curt. 190.] 2 

Circuit Court, D. Rhode Island. Nov., 1834. 

Imprisosmest for Debt — Discharge by Statb 
Court— Insolvent Laws. 

1. A debtor, committed under mesne process, 
issuing^ out of this court, cannot be lawfully 
discharged by an order of a state court, made 
under an insolvent law of the state. 

2. Whether this court could act under such 
insolvent law and discharge him, quajre. 

[This was an action at law by Dennis L. 
Sadlier and others against Lawrence Fallen 
and others.] 

Mr. Jenckes, for plaintiffs. 
Mr. Curiy, contra. 

1 [Reported by Hon. William Cranch, Chief 
JudKe.l 

2 [Reported by Hon. B. R. Curtis, Circuit Jus- 
tice.l 
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CURTIS. Circuit Justice. This is an ac- 
tion of debt upon a bond for the prison lim- 
its. From tbe declai-ation and the third plea, 
which is demurred to, the following facts 
appear. At the November term, 1^3, of 
this court, the plaintiffs recovered a judg- 
ment against Fallen. Before execution is- 
sued, his bail surrendered him; and he being 
in close jail, the defendants gave the bond 
declared on, in order that Fallen might have 
the benefit of the jail limits. The condition 
of the bond, as it appears upon oyer had, 
was in substance, that if Fallen, then a pris- 
oner in jail at the suit of the plaintiff, should 
thenceforth continue a true prisoner within 
the limits of the prison, until he should be 
lawfully discharged, without committing any 
•escape, then the bond was to be void. On 
the tenth day of Decembei*, 1853, up to which 
time he continued a true prisoner, Fallen 
filed his petition in the supreme court of 
Rhode Island, for the benefit of the insolvent 
law of that state; and that court ordered 
Fallen to be liberated from imprisonment un- 
der this process, on giving bond to retmn to 
jail agreeably to the provisions of that in- 
solvent law. Fallen gave a bond, in compli-. 
ance with that order of the supreme court, 
iind thereupon the jailer discharged him from 
this imprisonment 

The insolvent law of Rhode Island, entitled, 
"'An act for the relief of insolvent debtors" 
(Dig. 1844, p. 210), by its twenty-second sec- 
tion, provides, that one petitioning for the 
benefit of that law who shall be detained in 
jail upon a committal, or surrendered by his 
bail, shall be discharged from jail upon the 
presentation of his petition, and giving a 
bond with sureties to return to jail within 
ten days after the rising of the court at which 
the petition shall be finally disposed of, un- 
less the petitioner shall receive his ceitifi- 
-eate of discharge. 

The question is, whether this law of the 
state, and the action of the state court un- 
■der it, were operative upon the mesne process 
issuing out of this court, under which Fallen 
was imprisoned. It is not argued that this 
law could operate proprio vigore, so as to 
■discharge the defendant from imprisonment 
under process issuing from a court of the 
United States; but that congi-ess, by the act 
of February 28, 1839 (5 Stat. 321), has adopted 
this law of the state, and made it applicable 
to this case. That act is in the following 
words,— "No person shall be imprisoned for 
•debt in any state, on process issuing out of 
courts of the United States, where, by the 
laws of such state, imprisonment for debt has 
been abolished; and where, by the laws of 
the state imprisonment for debt shall be al- 
lowed under certain conditions and restric- 
tions, the same conditions and restrictions 
•shall be applicable to the process issuing 
■out of the courts of the United States, and 
the same proceedings shall be had therein as 
.ai-e adopted in the courts of such state." 
I find it impracticable to distinguish be- 
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tween the case at bar and the decision of the 
supreme court of the United States in Dun- 
can V. Darst, 1 How. [42 U. S.] 301. In that 
case the debtor had been committed to jail 
on a ca. sa., and applied to a state judge and 
gave bond, pui-suant to a law of the state, 
to appear at the nest court of common pleas, 
and there take the benefit of the state insol- 
vent law, and to sun'ender himself to jail if 
he failed to comply with all things necessaiT 
for his discharge. The law of Pennsylvania 
in that case was, in substance, the same as 
the law of Rhode Island in this case. Yet it 
was held that though the discharge from jail 
would have been lawful, if the debtor had 
been in under state process, it was not a 
lawful discharge from imprisomnent under 
process of a court of the United States. 
That congress had not adopted, either by the 
process act of 1792 (1 Stat, 275), or of 1828 (4 
Stat. 27S), any state laws regulating process, 
which can be executed only by the state 
courts; and that so far as a state law is 
adopted, and does regulate or affect the pro- 
cess of the courts of the United States, it 
must take effect upon that process, through 
the action of the coiurts of the United States 
themselves, modifying their own process, or 
controlling its operation, so as to render it 
confoi-mable to the laws of the state, and 
not by the action of state courts or judges 
upon that process, or upon its operation. 

Now it is tiTie this case arose before the act 
of 1839 was passed; but the process act of 
1828 was quite as broad in its effects as the 
act of 1839, which is now in question; and 
the principles settled by the court in refer- 
ence to the former, are entirely applicable to 
the latter statute. Indeed, the language of 
the act of 1839, points so clearly to the same 
intention, found by the court to have been 
entertained by congress in enacting the act 
of 1828, that it may properly be said to be a 
legislative declaration of the correctness of 
the principles of that decision. For its con- 
cluding words are, "and the same proceed- 
ings shall be had therein, as are adopted in 
the courts of such state." It is clear, there- 
fore, that under this act, whatever was to be 
done to assimilate the effect of process out 
of the courts of the United States, to the 
effect of process out of the state courts, was 
to be done in and by the courts of the United 
States, acting on their own process, by chan- 
ging its requirements, or controlling its ef- 
fects upon motion, and not by orders or de- 
crees of state courts operating thereon. 

Nor is this inconsistent with the decisions 
of the supreme comt of the United States in 
Beers v. Haughton, 9 Pet [34 U. S.] 329; U. 
S. V. Knight 14 Pet. [39 U. S.] 301. For 
though in those' cases effect was given to the 
state laws, discharging from, and regulating 
imprisonment for deut, yet effect was not 
given to an order or decree of a state court 
operating upon, and controlling process out 
of the courts of the United States, as is at- 
tempted In this case. Here Fallen was im- 
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prisoned under mesne process issuing out of 
this court. He was released from that im- 
Ijrisonment by an order of the supreme court 
of Rhode Island. My opinion is, that con- 
gress has not made that oitler capable of eon- 
trolling the precept of this court. 

If Fallen had so far complied with the 
state law as to be entitled to go at large from 
all restraint, by surrender by his bail under 
state process, upon giving a bond with condi- 
tion, it may be that on application to this 
<-ourt, it would have been our duty to grant 
liim the same indulgence in respect to his im- 
prisonment, under similar proceedings of this 
court. If this law of RhoCie Island existed 
when the act of 1839 was passed, and Avas 
adopted thereby, it miglit be found pi-actiea- 
ble thus to give effect to it. Vide McCracken 
v. Hay ward, 2 How. [43 U. S.] 008; Cather- 
wood V. Gapete [Case No. 2,513]. But I do 
not express any opinion upon either of these 
points, because they do not exist in the case. 

The result is, that the order of the state 
court did not justify the departure of Fallen 
from tlie prison limits, and the third plea is 
therefore bad on demurrer. 

[See Case JSo. 12,210.] 



Case Wo. 12,210. 

SADI.IER v. FALLEN. 

[2 Curt. 579.] 1 

Circuit Court. D. Rhode Island. .Tune, 1856. 

Courts — FederaIj Jurisdiction — Nox-Residext 
— Inhabitant. 
Though a circuit court of the United States 
would have jurisdiction over a suit against an 
inhabitant of the district, if personal service 
were made on him by leaving a copy of the 
writ at his last and usual place of abode, and 
under the same process a direct or foreign at- 
tachment was made, yet if no personal service 
whatever was made, there is no jurisdiction, in 
the case of an inhabitant, any more than of a 
non-residfc nt. 

[Cited in Perkins v. Hendryx, 40 Fed. 657: 
Crocker Nat. Bank v. Pagenstecher, 44 
Fed. 706.1 

[This was an action by Dennis L. Sadlier 
and others against Lawrence Fallen and oth- 
ei-s. See Case No. 12,209.] 

CURTIS, Circuit Justice. This is a motion 
to dismiss for want of jurisdiction. The suit 
was commenced by a writ of capias and at- 
tachment, in the form prescribed by the stat- 
ute law of Rhode Island. This writ empow- 
ers and requires the officer to arrest the body 
of the defendant, and for want of the body, 
to attach his goods and diattels. The stat- 
ute also provides, that when any person shall 
reside, or be absent out of this state, or shall 
conceal himself therein, so that his body can- 
not be arrested, the personal estate of such 
absent or concealed person lodged or lying 
in the hands of his attorney, agent, factor, 

1 fiteportcd by Hon. B. R. Curtis, Circuit 
.Tuatice.] 



trustee, or debtor, shall be liable to be at- 
tached in the manner therein pointed out, A 
copy of the writ is to be served on the gar- 
nishee, and he is permitted to defend the suit. 
No provision is made for any personal service 
on the defendant; but if he shall not return 
into the state before the return day of the- 
writ, tlie action is to be continued until the 
next term, and the defendant may answer to 
the action six days before such next teim. If 
it appears that no effectual attachment has 
been made, the action is to be dismissed, and 
the person defending the suit is to recover his 
costs. Pub. Laws, p. 110, §§ 1, 3, 21, 25. In 
this case, the defendant is described in tlic^ 
writ as a citizen of the state of Rhode Island,, 
and as of the city of Providence, in that state. 
The officer has returned that he could not find 
the body, and for want thereof, in obedienco- 
to the direction of the plamtiff, he had laid 
an attachment on his goods in the hands of 
Tlionias Durfee. On this motion it must be 
taken to be true, that the defendant is a resi- 
dent of Rhode Island, but either temporarily 
absent from or concealed in the state, at the- 
time of the sei-viee of the writ. And the ques- 
tion is, whether the court has jurisdiction 
under the eleventh section of the judieiai'y 
act (2 Stat. 7S). If the law of Rhode Island 
had made provision for notice to the defend- 
ant, in addition to the service of a copy of tlie 
writ on the garnishee, as is done in case of a 
direct attachment by the third section of 
this act, I should not find any difficulty in 
sustaining die jurisdiction. Because the de- 
fendant being an inhabitant of the state, is 
within the express words of the eleventh sec- 
tion of the judiciary act of 1789, and as to the 
particular mode of giving him notice, the 
court is referred, by the process act of 1792 (1 
Stat. 276, § 2), to the law of the state. But na 
personal service whatever on the defendant, 
by any mode, is provided by the law of the 
state. Still, as the defendant was an inhabitant 
of the state, and either concealed therein, or 
only temporarily absent therefrom, its tri- 
bunals have jurisdiction over his person, ra- 
tione domicilii; and if the law of the state 
deems it sufficient notice to him to make it 
his duty to appear, to serve a copy of the 
writ upon any person with whom he has de- 
posited goods or chattels, proceedings founded 
thereon, would, pex'haps, be consistent with 
the principles of public law, and valid in oth- 
er states. In Douglas v. Forrest, 4 Bing, 686, 
and Becquet v, JIaeCarthy, 2 Barn. & Adol. 
951, the courts of common pleas and king's 
bench went even further than this. And though 
Lord Brougham says, in Don v. Lippmann, 
5 Clark & F. 21, that the last-mentioned case 
has been supposed to go to the verge of the 
law, yet there is nothing in his judgment in- 
consistent with the exercise of jurisdiction 
over an inhabitant temporarily absent, pro- 
vided notice be given to him as required by 
the law of the country having legislative au- 
thority over him. But I do not feel called 
on to come to any decided opinion concern- 
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ing the validity of these proceedings, tested by 
the rules of public law; because I am con- 
strained, by the opinion of a majority of the 
supreme court, in Toland v. Sprague, 12 Pet. 
[37 U. S.] 330, to declare, that as no process 
against the person of the defendant was 
served, this court cannot render a judgment. 
See, also. Levy v. Fitzpatric, 15 Pet. [40 U. 
S.] 171. It is true, the precise question did 
not necessarilj' arise in that case, and four 
judges declined to express an opinion there- 
on. But sitting here at the circuit, I do not 
feel at libeity to disregard the deliberate 
opinion of a majoritj' of the court, upon a 
point of jurisdiction, which is certainly at- 
tended with considerable difficulty. And I 
yield to it with less reluctance, because in 
this particular case, I understand there are 
proceedings in a state court which 'will 
doubtless secure the rights of the plaintiff; 
and, for the future, provision can be made 
by a rule, which the court has power to make 
under the section of the process act already 
cited, so far modifying the proceedings by 
foreign attachment, as to require a copy of 
the writ and of the officer's return of the 
attachment thereon, to be served on the de- 
fendant by leaving the same at his last and 
usual place of abode within the state. In my 
opinion the court, upon such process, so 
served, would have jurisdiction over an in- 
habitant of the state concealed or temporarily 
absent, provided some effectual attachment 
was made of his property. If no such attach- 
ment should be made, the proceeding would 
not be in conformity with the law. The suit 
must be dismissed for want of jurisdiction. 



Case No. 1S,S11. 

In re SAFE DEPOSIT & SAYINGS INST. 

[7 N. B. R, 392,] i 

District Court, N. D. New Yorli. Oct. 12, 1872. 

Bankkoptcy — Denial op Allegations op Peti- 
Tioxixo Creditors — Evidesce — Power of 
Congress to Pass Bankrupt Law— Conflict 
WITH State Laws — Prior Proceedings in 
State Court. 

1. When all the allegations of the petition- 
ing creditors' petition are denied by the answer 
and amended answer, with the exception of the 
allegation of insolvency, which is admitted by 
the respondent, as shown by its inability to 
meet the legal demands of its creditors (de- 
positors) an order of adjudication of bankrupt- 
cy will not be made until the acts of bankruptcy 
alleged, or one of them, shall be sustained by 
evidence taken upon the issue made by the pe- 
tition and amended answer. 

[Cited in Re Findlay, Case No. 4,789; Re 
Hathorn, Id. 6,214.] 

2, The plenary and paramount power of con- 
gress to, establish uniform laws on the sub- 
ject of bankruptcies throughout the United 
States, is given in express terms by the consti- 
tution of the United States. It is therefore very 
clear that when congress has exercised the 
power thus conferred, their action must nec- 
essarily control or limit the exercise of the pow- 
er of the United States over the same subject 

1 [Reprinted by permission.] 
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matter; and that whenever any state legisla- 
tion, or any action of the state courts comes 
practically into actual conflict witli the proper 
execution of the laws of congress, constitution- 
ally passed under such grant of power, state 
lecislation and the jurisdiction and action of 
tie state courts must yield to the paramount 
authority of the national government In re 
Bininger [Case No. 1,420]; also. In re Mer- 
chants' Ins. Co. [Id. 9,441]; In re Independent 
Ins. Co. [Cases Nos. 7,017 and 7,018]. 

[Cited in Re Dole, Case No. 3,965.] 

3. Objection to the exercise of jurisdiction 
by bankruptcy court founded upon the prior pro- 
ceedings in the state court against the corpora- 
tion and its property, and the consequent taking 
of possession of all the alleged bankrupt's es- 
tate under such proceedings before the petition 
in this case was filed, and under which pro- 
ceedings it is insisted that the state court has 
now the exclusive right to administer the es- 
tate of the alleged bankrupt, overruled. 

HALL, District Judge. This is an applica- 
tion for an adjudication in bankruptcy against 
the above named corporation. The original 
petition was abandoned by the creditor who 
obtained and seived the order to show cause 
against an adjudication; but other creditors 
appeared and prosecuted such petition, under 
section forty-two of the bankrupt act [of 1867 
(14 Stat. 537)]. The respondent appeared and 
filed an answer; and the question of adjudi- 
cation was very elaborately and ably argued 
upon the petition and answer. 

The alleged act of bankruptcy, secondly 
charged in the original petition, is the only 
one relied upon, by the leai-ned counsel of the 
petitioners; it being conceded that the other 
act of biinkruptey charged is sufficiently de- 
nied. Whether the answer, by its express ad- 
missions and its failure to deny facts properly 
charged in the petition, sufficiently establishes 
the act of bankruptcy relied upon and enti- 
tles the petitionei-s to an adjudication, is the 
question now to be determined. 

The petition charges, in substance, that the 
respondent, within six calendar months before 
the filing of the petition, and on or about the 
twelfth day of September eighteen hundred 
and seventy-two, being bankrupt and insol- 
vent, or in contemplation of bankruptcy and 
insolvency, did procure and suffer its property 
to be talien on legal process, to wit, an order 
and proceedings in an action commenced and 
prosecuted in the supreme com-t of the state 
of New York, by and in the name of one Ben- 
jamin Allen, against the said corporation, 
while said Allen was one of its directors or 
tiiistees, acting in collusion with said corpora- 
tion; that its said property was so taken on 
such legal process by Frank Hiscock and 
Timothy Parker, who were, in and by such 
order and proceedings in such action, appoint- 
ed receivers of all the property and effects of 
the said corporation; that they as such re- 
ceivers on and by virtue of such order and 
proceedings in said action had taken the said 
property into their possession; and that said 
corporation did consent to the same, and did 
thereby, by its officers, attorney and counsel, 
procure and suffer its said propeity to be so 
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taken on such legal process by tlie said Frank 
Hiscoek and Timothy Parker, as sueti receiv- 
ers, at the city of Syracuse, and at the city of 
Utica, within this district, with the intent by 
such disposition of its said property to defeat 
or delay the operation of the bankrupt act 

A printed circular was pasted to the peti- 
tion, and, by an express statement in the body 
of such petition, it was made a part thereof; 
but it was not alleged that such circular was 
issued or sanctioned by the respondent cor- 
poration. This circular purported to be sign- 
ed by Levi Blalceslee, (who verified the amend- 
ed answer in this ease on the seventh inst., 
and stated in his affidavit of verification that 
he was thon and since February, eighteen hun- 
dred and seventy-one, had been the cashier of 
said respondent corporation, at Utica, and as 
such had charge of its business and affairs 
there); by Patrick Lynch, (who also verified 
such amended answer on the same day and 
stated in his aflftdavit of verification that he 
had been the cashier and manager of the cor- 
poration respondent since April, eighteen hun- 
dred and seventy-one, at Sj'racuse, and as 
such had charge of the business of such corpo- 
ration at Syracuse, and was still such cash- 
ier); bj"- Benjamin Allen, and eleven others. 
The circular was dated September twelfth, 
eighteen hundred and seventy-two, and was 
addressed "to the depositors of the People's 
Safe Deposit and Savings Institution," and 
then proceeded as follows: "This institution 
has been unable to procure currency to meet 
all calls thus far by depositors, and receivers 
have been appointed by the court, of the prop- 
erty of the bank. Such an appointment was 
an absolute necessity, and, under the circum- 
stances, we believe for the best interest of 
the depositors, and will avoid a sacrifice of 
securities." It then names the receivers; de- 
clares that the parties signing the circular 
have the fullest confidence in such receivers; 
that they have given complete security, &e., 
ifec. Thei'e is, however, no allegation in the 
petition or admission in the answer that the 
persons whose names are afQsed to the circu- 
lar were the trustees or managers of the cor- 
poration, or that it was issued by the author- 
ity of the corporation or any of its officers or 
agents. 

The amended answer of the respondent first 
"denies," (positively and not on information 
and belief) "that within six calendar months 
next preceding the date of the said petition, 
or ever, the said People's Safe Deposit and 
Savings Institution of the state of New York 
did commit an act or acts of bankruptcy with- 
in the meaning of" the banlcrupt act;" and 
since the forms of pleading sanctioned by the 
New York court of procedure have been pre- 
scribed by congress for use in the courts of 
the United States in this district, this general 
denial, standing alone, would probably put 
the petitioners to the proof of every fact char- 
ged which was necessary to constitute an act 
of bankruptcy. It is therefore necessary that 
the express admissions or otlier statements of 



the respondent's answer should be carefully 
considered, as they alone can be relied on to 
establish the acts of bankruptcy charged. It 
is true that upon the argument certain facts 
were assumed by both parties to be conceded 
or established, but no admission or concession 
was put in such form that it could be return- 
ed as the basis of judicial action if the decision 
of this court should be brought before the 
circuit coui*t for review. 

Looking, then, to the answer alone and giv- 
ing its substance only, and only so much of 
it as is material to the question under discus- 
sion, it may be properly said that it also con- 
tains a further and more specific, but equally 
positive, denial of the particular act of bank- 
i-uptcy relied upon in the argument The 
third article of the answer fully denies that 
act of bankruptcy in direct and positive tei-ms, 
in language very closely following the lan- 
guage of the allegations of the petition; and 
were it not for the subsequent admissions in 
the answer it might well be supposed that the 
existence of nearly all of the material facts 
alleged as together constituting such act of 
bankruptcy were severally and separately so 
denied. Nevertheless, the subsequent admis- 
sions in the answer, oven when inconsistent 
with such denials, may be properly taken as 
conclusive against the respondent; and " to 
such admissions our attention will be directed. 

The corporate existence of the respondent, 
the exercise of its franchises in receiving de- 
posits, making loans and investments upon 
bonds and other securities, in short the carry- 
ing on of business as a savings bank, with a 
very wide range in its transactions, is admit- 
ted; and it is then stated, in substance, that 
about the first day of September, eighteen 
hundred and seventy-two, and for some days 
thereafter false and malicious circulars were 
distributed to many of their depositors; that 
in consequence thereof a panic was created 
and a run on said savings bank was com- 
menced and depositors in large numbers, con- 
tinued from day to day to call for the amount 
of their deposits; that the corporation con- 
tinued to pay their depositors at Utica until 
such payments had substantially exhausted 
the cun'ent funds on hand in that city, and, 
as the corporation could not raise current 
funds sufficient to pay off the depositors as 
they called for payment without sacrificing 
the assets and securities owned by the corpo- 
ration, it refused, at Utica, any further pay- 
ment to its depositors; but continued at its 
office in Syracuse to pay off to its depositors 
their deposits, as they called for the same, 
until enjoined and restrained by the court as 
hereinafter mentioned; that the corporation, 
being unable to pay its depositors onr demand 
without sacrificing its securities, on or about 
the eleventh day of September, eighteen hun- 
dred and seventy-two, an action was duly 
commenced in the supreme court of the state 
of New York, &c.; (substantially as set forth 
and for the purposes stated by the petition 
against the respondent;) that on the twelfth 



[21 Fed. Cas. page 141] 

of September, eighteen hundred and seventy- 
two, the injunction order and order appoint- 
ing Hiscock & Parker receivers were made 
hy the said supreme court; that they gave 
honds as such receivers, and immediately and 
on that day, took possession of all the prop- 
erty, assets and effects of the said corpora- 
tion, and were still in possession thereof. In 
short, the answer admits the most material 
allegations of the petition in respect to this 
act of bankruptcy except the allegation that 
the proceedings, and the takhig of the proper- 
ty of the corporation, were procured or suf- 
fered by the corporation, or instituted, car- 
ried on and done in collusion with the corpo- 
x-ation or its officers, and the allegation that 
the said proceedings and taking of property 
were procured or suffered by the corporation 
with intent to defeat the operation of the 
bankrupt act 

The proceedings in the suit in the supreme 
court are not fully set out In the petition, or 
in the answer; and the substance of all the ma- 
terial admissions in regard to such proceed- 
ings has, it is believed, been already stated. 
There is nothing in the answer to show that 
the corporation assented to the proceedings, 
or had any power to resist the appointment ot 
the receivers at the time of their appointment 
or to resist their taking possession of the prop- 
erty of the corporation. Indeed, so far as this 
court is judicially Informed, the order for the 
injunction and the order appointing the re- 
ceivers may have been made before the ac- 
tual service of process upon the corporation, 
and without the knowledge of or any notice 
to any officer of the respondent; and the pe- 
tition against the corporation in these bank- 
ruptcy proceedings was filed within four days 
after the granting of such orders, and^ for 
aught that appears, before any motion could 
have been made in opposition to the continu- 
ance or confirmation of such proceedings. So 
far as any act or omission of the corporation 
formed the grounds of such proceedings, there 
is, it is believed, an entire absence of any ad- 
mission or statement favorable to the peti- 
tioners, with the single exception of the al- 
leged and admitted insolvency of the corpora- 
tion, as shown by its inability to meet the 
legal demands of its depositors; and there- 
fore upon the whole case as now presented, it 
is not deemed proper to make an order of ad- 
judication until the acts of bankruptcy al- 
leged, or one of them, shall be sustained by 
evidence taken upon the issues made by the 
petition and amended answer. 

It was strongly insisted upon the argument 
that no adjudication against the respondent 
could be made in this court, because the pro- 
ceedings in the state court were commenced 
before any act of bankruptcy had been com- 
mitted, and, therefore, before any proceedings 
could have been taken in this court under the 
bankrupt act; that the state court had there- 
by first obtained jurisdiction, and that under 
such circumstances the taking of the respond- 
ent's property imder the orders of that comt 
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could not be an act of bankruptcy, nor could 
this court under proceedings in bankruptcy 
afterwards obtain jurisdiction of the person 
and property of the corporation and upon an 
adjudication in bankruptcy deprive the state 
court of its previously acquired and properly 
exercised jurisdiction, or take from the re- 
ceivers or officers of the state court the prop- 
erty of the corporation and distribute it as 
provided for in the bankrupt act. In answer 
to this objection it was insisted that the in- 
solvent laws of the states were superseded or 
suspended by the bankrupt act; that the pro- 
ceedings in the state court were under an in- 
solvent law of the state, and could not pre- 
vent or interfere with the proper execution of 
the bankrupt act. 

It cannot be necessaiy to discuss, at length, 
the questions thus presented. The plenary 
and paramount power of congress to establish 
uniform laws on the subject of bankruptcies 
throughout the United States, is given in ex- 
press terms by the constitution of the United 
States. It is therefore very clear that when 
congress has exercised .the power thus con- 
ferred their action must necessarily control or 
limit the exercise of the power of the states 
over the same subject matter; and that when- 
ever any state legislation, or any action of 
the state courts, comes practically into actual 
conflict with the proper execution of the laws 
of congress, constitutionally passed under 
such grant of power, state legislation and the 
jurisdiction and action of the state courts 
miist yield to the paramount authority of the 
national government. This being so it is 
unnecessary in this case to decide that the 
insolvent laws of the states were superseded 
ipso facto by the bankrupt act. In respect to 
the particular act of banki-uptcy relied on in 
this case, and the very able and elaborate ar- 
gument of the respondent's counsel founded 
upon the allegation of state jurisdiction prop- 
erly and previously acquired, it is not deemed 
necessary to do more than to refer to the 
clear and conclusive reasoning of the learned 
circuit judge who decided the Case of Bin- 
inger [Case No. 1,420]; but the cases refeiTcd 
to in Bump, Bankr. (3th Ed.) 520-522, show- 
that the doctrines of that case have been gen- 
erally, if not uniformly, recognized by the 
banki-uptcy courts. In re Merchants' Ins. Co. 
[Case No. 9,441]; In re Independent Ins. Co. 
[Gases Nos. 7,017 and 7,018]. 

The motion for an adjudication upon, or 
notwithstanding, the respondent's answer is 
denied, and the objection to the exercise of 
jurisdiction by this court, founded upon the 
prior proceedings in the state court against 
the corporation and its propei*ty, and the con- 
sequent taking of possession of all the al- 
leged bankrupt's estate under such proceed- 
ings, before the petition in this case was filed, 
and under which proceedings it is insisted 
that the state court has now the exclusive 
right to administer the estate of the alleged 
bankrupt, is overruled; and it is refeiTed to 
0. Carskaddan, Esq., register in bankruptcy, 
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to take such testimony and ijroofs as muj' 
within the next two weeks he offered by 
either party, (on a proper notice of at least 
tliree days to the other,) upon the issues rais- 
ed by such petitions and answer, M-ith direc- 
tions within five days after the expiration of 
sucli time or tlie closing of said proofs to re- 
port tlie same to this court. And this cause 
will be continued for the purpose of a hearing 
on said proofs and reijort to the eiglith day of 
November next, at ten o'clock, a- m., at the 
United States court room in this city, if that 
shall be a court daj'. and if not xmtil the next 
court day thereafter; and either party may 
then bring on said matter for argument upon 
such report and upon the question of adjudi- 
cation or any other question then arising 
herein without further notice or order. 



Case No. 1S,212. 

Ex parte SAPB^ORD et al. 

In re DOWNING. 

12 Lowell; 5f)3; i 15 N. B. R. 564; 15 Alb. Law 
J. 328; 2-1 Pittsb. Leg. J. 159.] 

District Court, D. Massachusetts. April. 1877. 

Stvtute of Fkauds — Title Passbk — Actiok 

AGAINST BoVEIt. 

Leather was bought on a credit of sixty days, 
by parol, and the goods were weighed in the 
presence of the buyer, and the damaged hides 
rt'jeeted, and the shrinkage agreed on. They 
were then placed by themselves in the sellers' 
warehouse, marked with the buyer's name, and 
ho was to send for them when he pleased. He 
made an arrangement with the sellers concerning 
the insurance of the goods. This course of deal- 
ing was usual between the parties. Held, the 
goods had been accepted and received by the 
buyer within the statute of frauds of Massa- 
chusetts, and the goods having been destroyed 
by fire in the sellei'S* warehouse, the sellers 
could prove for their price against the assets of 
the buyer in bankruptcy. . 

[J. O.] Safford & Co. offered for proof 
against the estate of [T.] Downing the price 
of certain lots of leather bought bj^ him of 
them at sundiy times under parol contracts. 
Some of the leather had not been taken 
away from the petitioners' store at the time 
of the great fire in Boston, on the night of 
Nov. 9-10, 1872. As to these lots, the 
question was whether they had been ac- 
cepted and received by the bankrupt, with- 
in the statute of frauds of Massachusetts 
(Gen. St. c. 106, § 5). The parties had dealt 
together for a long time. The habit of 
Downing was to come to the warehouse of 
the petitioners nearly every day, and to buy 
entire "tannages," as the lots from a single 
tannery ai-e called, on a credit of sixty days. 
The leather was always weighed in his 
presence; the damaged hides were thrown 
out, and shrinkage agreed on, and his leath- 
er was piled up by itself, and marked with 
his name; and he sent for it when he 

1 [Reported by Hon. ,Tohn Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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pleased. Some time before the fire Down- 
ing asked one of the petitioners whether the 
leather was insured, and was told that they 
had a general insurance, which was more 
than enough to cover any probable loss, and 
that he should have the benefit of any sur- 
plus, after they were indemnified on their 
own stock. He testified that he made this 
inquii-y because he considered the leather to 
be his. 

B. J. Hayes, for creditors. 
B. Dean, for assignee. 

LOWELL, District Judge. The single 
question in this case is whether the goods 
had been accepted and received by Down- 
ing, within the meaning of the statute of 
frauds. They had been weighed in his pres- 
ence, and the precise hides agreed on, and 
the shrinkage ascertained. At bis request, 
though whether in Ms presence or not is not 
quite clear, they had been set apju't from all 
other goods, and marked with his name; 
and he was to take them when he pleased 
to send his carrier for them. No delivery 
could be more complete, unless they hud 
come into his pereonal possession; and I do 
not undei-stand it to be denied that, at com- 
mon law, the property would have passed. 
Undoubtedly the decisions upon the statute 
have introduced some refinements not easily 
reconciled with common sense, by which the 
property in goods is held to have passed and 
not to have passed at the same time; and 
they are said to have been delivered by the 
buyer before they are received by the seller. 
I have no intention of departing from those 
decisions; but this case steei-s wide of them. 

The latest authorities make the distinction 
between accepting goods and receiving them 
to be this: Goods may be constructively de- 
livered, as to a canier or warehouseman, 
and yet not accepted, if, for instance, they 
were ordered by word of mouth, or bought 
by sample; and the can-ier or warehouse- 
man is not, as such, without special ap- 
pointment, the agent of the buyer to ascer- 
taiu that the goods conform to the order or 
to the sample; and, therefore, in such a 
ease, the goods may be received and yet not 
accepted. It was formerly said that the 
goods must be received, and an opportunity 
be given to examine them, before they could 
be accepted; but in a very elaborate opin- 
ion of the queen's bench this doctrine was 
denied to be sound, and a defendant was 
held bound who had exercised acts of own- 
ership over the goods, though he had not 
precluded himself from objecting that they 
did not conform to the contract; or, in other 
words, there might be an acceptance to sat- 
isfy the statute, and let in proof of the con- 
tract, which yet would not be an acceptance 
under the contract itself, when proved. Mor- 
ton V. Tibbett, 15 Q. B. 428. In Cusack v. 
Robinson, 1 Best & &. 299, Blackburn, J., 
says, "Acceptance may be before receipt;" 
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nnd it was there decided that specific goods, 
a;?reed on and afteiTvards sent to a wai-e- 
house named by the vendee, had been both 
accepted and received by him. "Whether the 
courts of Massachusetts would assent to the 
full extent of the law laid down in Morton 
V, Tibbett, ubi supra, I do not know; but I 
take it to be clear that, by the law of this 
state, and of the United States geneially, as 
well as of England, if specific goods are fully 
agreed on and bought, and aftei-wards sent 
to a warehouseman or eaiTier designated by 
the vendee, the statute is satisfied. UUman 
V. Barnard, 7 Gray, 554; Cross v, O'Donnell, 
44 N. Y. 661; Howes v. Ball, 7 Bam. & C. 
4S1; Dodsley v. Varley, 12 Adol. & E. 632. 

There is no doubt that the vendor may 
himself be the warehouseman or bailee. 
This was decided in the leading ease of El- 
more V. »Stone, 1 Taimt. 4.58. I have seen it 
stated that this ease has been oveiTuled; 
but that is a mistake. It was fully approved 
by Shaw, C. X, who states the exact case, 
though he does not cite it by name, in Arnold 
V. Delano, 4 Cush. 40. It was cited and fol- 
lowed in iseaumont v. Brengeri, 5 0. B. 301, 
and Marvin v. Wallis, 6 El. & Bl. 726, and its 
doctrine reaffirmed in Ousaek v. Kobinson, 
Tibi supra. See Beuj. Sales (2d Am. Ed.) 136. 
It has often been decided that there can be 
no suflacient receipt by the vendee, so long 
as the vendor holds as vendor, and insists 
on his lien for the price. The reason is giv- 
en by Abbott, O. J., in an early case, that if 
the vendee had actually received the goods, 
it would necessarily follow that he could 
maintain trover for them, and the vendor 
would be left to his action for the price. 
Baldey v. Parker, 2 Bam. & 0. 37. In this 
case there is no doubt that the vendor's lien 
was gone; for the vendee usually removed 
the goods within the sixty days for which 
credit was given, and had an undoubted 
right so to do. 

If the decision were to turn merely on the 
conditional contract of insurance made by 
the vendee, that would be sufficient evi- 
dence to warrant a jury in finding a receipt 
of the goods. The cases ai"e many where a 
sale, or a mere offer to sell, or a request by 
the vendee to the vendor to sell on his ac- 
count, and various other acts of ownership, 
have been held sufficient for tliat purpose, 
tliough the goods remained in the actual 
possession of the vendor, or of a middle- 
man. Chaplin v. Rogers, 1 East, 192; Blen- 
kinsop V. Clayton, 7 Taunt. 597; Man'in v. 
'Warns, 6 EI. & Bl. 726; Castle v. Sworder, 6 
Hurl. & N. 828. 

It may be said that a resale would be a 
fraud on the vendor, if the goods are not 
the property of the vendee, and that for this 
reason the latter is estopped; but the true 
reason is, that such an act is of itself evi- 
<lence of acceptance and receipt; and a con- 
tmet of insurance is fully as significant in 
this respect. 

It was argued that, in a certain sense, tlie 
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lien of the vendor was not gone, because, if 
the vendee had become insolvent, it might 
have revived under the decision in Arnold v. 
Delano, 4 Cush. 33, and similar eases; and it 
was added that, so long as the right of stop- 
page in transitu was not lost, there could be 
no receipt by the vendee. The law is so giv- 
en in Stoiy, Sales, § 276; but there are many 
decisions to the contrary of that statement, 
and none in its favor that I have seen. In 
Bushel V. Wheeler, 15 Q. B. 442, note, Cole- 
ridge, J., said of the right to stop in transitu, 
"That is a bad test: there might be stop- 
page In ti-ansitu, though there had been a 
note in writing." Lord Denman, C. J., made 
a similar remark in delivering the opinion of 
the court; and the decision covers the point. 
So are Cross v. O'Donnell, 44 N. Y. 661; 
Castle V. Sworder, 6 Hurl. & N. S2S; and in 
point of principle the following cases, as 
well as those above cited, in which deliveiy 
of accepted goods to a carrier were held to 
have been received by the vendee within the 
statute, though in most of them the right of 
stoppage might have been exercised if the 
vendee had become insolvent: Dodsley v. 
.Yarley, 12 Adol. & E. 632; Howes v. Ball, 7 
Barn. & C. 484; Pinkham v. Mattox, 53 N. 
H. 600. The revival of the vendor's lien in 
case of insolvency is an equitable doctrine 
very difficult to explain at common law; but 
it arises only upon bankruptcy or insolvency, 
and does not then revest the propeiiy. 

Lastly, it is said that certain late cases in 
Massachusetts are opposed to the plaintiff's 
ai-gument: Knight v, Mann, 118 Mass. 143; 
s. c, 120 Mass. 219; Safford v. McDonough, 
Id. 290. But they are not like this case. In 
the foiTuer, the goods were not taken out 
and weighed in the presence of the buyer; 
and he had done no act of acceptance except 
to authorize them to be set apart, and to say 
that he would send for them. The court said 
that he had still the right of examination 
and rejection, which it is clear that the bank- 
rupt in this case had not. In the latter case, 
the plaintiffs were holding the goods as un- 
paid vendors, and had refused to deliver 
them excepting for cash or a satisfactorj' 
note. This case is more like Ross v. "Welch, 
11 Gray, 235, where the defendant bought 
growing cabbages, and received constructive 
delivery of them on the ground. It is tnie 
a few were actually delivered; but that fact 
is not noticed in the judgnient of the court, 
who_ say, "An agreement to sell an article 
ready to be delivered and taken away, 
though still standing in the soil, unrevoked, 
is sufficient delivery to give effect to the 
sale between the parties." 

It is not necessary to go so far in this 
case; because the hides were delivered in an 
unequivocal manner, and put by themselves, 
and insured for the buyer, though it hap- 
pened, through most unforeseen circum- 
stances, that the insuiunee was inadequate. 
"\\''ith all the refinements to which I have 
before alluded, I know of no case, either in 
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England or the United States, in wliicli such 
circumstances have not been considered evi- 
dence for the juiy to find both acceptance 
and receipt to satisfy the statute; and, as a 
Jurjman, I have no hesitation in saying that 
they were so accepted and received, because 
this was the undoubted intent and under- 
standing of both parties. Debt admitted to 
proof. 

Case Ifo. 12,213. 

SAFFORD et al. v. BURGESS. 

[16 N. B. R. 402.1 1 

Circuit Court, D. Vermont. Oct. 2, 1877. 

BaNKUUPTCY — TlTliB OF ASSIGNEE — STATUTE OF 
FitADDS. 

1. The assignee takes the property of the 
bankrupt as an attaching creditor would take 
it, subject to all legal claims upon it. 

2. The bankrupt made a contract with S. & 
Co. to manufacture hides into leather for them, 
the hides to be purchased with the proceeds of 
drafts upon S. & Co.; the drafts were discount- 
ed at a bank, and the proceeds thereof placed to 
the credit of the bankrupt in his general ac- 
count; the hides purchased were paid for by 
checks upon such account; JSdd, that the hides 
were purchased for S. & Co. and became their 
property; that it is not necessary that the 
agent should pay out the identical bank-notes 
he receives from his principal. 

3. Where some of the hides were purchased 
with the proceeds of drafts which S. & Co. re- 
fused to accept, their title to such hides is not 
affected by such fact^, but they become debtors 
to the estate or to the bank advancing the 
money. 

4. The title to the leather, when completed, 
passes under the arrangement for the purchase 
of the hides. 

[Appeal from the district court of the Unit- 
ed States for the district of Vermont. 

[This was a proceeding by James O. Saf- 
ford & Co. against John J. Burgess, assignee 
of R. S. Read.] 

Before HUNT, Circuit Justice, and 
WHEELER, District Judge. 

HUNT, Circuit Justice. The findings of 
fact by Judge Shipman, and his conclusions 
of law in this case, are so satisfactory in 
their general character as to require little 
to be said in relation to them. The agree- 
ment under which the hides were tanned 
was a common one, and vested the title to 
the propeily purchased in Safford & Co. 
The assignee takes the property of the i)ank- 
rupt, as an attaching creditor would take it, 
that is, subject to all legal claims upon it. 
The ease is not that of a bona fide pur- 
chaser, whose riglits are in many cases su- 
perior to those of any ordinaiy creditor. 

Two suggestions are made by the appel- 
lants, which should be considered. 

1. The money obtained from Safford & Co. 
by Read was not identically paid to the per- 
sons from whom he purchased skins. He 
obtained funds from Saffoi'd & Co., from 
time to time, by his drafts upon them, which 

1 FReprinted by permission.] 



drafts were discounted by a bank and th& 
proceeds placed to the credit of Read. His 
account at this bank was a general one. 
All moneys from every source coming to the ■ 
bank on his account were placed to his 
credit, and his checks for the purchase ot 
skins not only, but for any other purpose, 
were charged against him. The appellant 
then orally argues that, upon this state of 
facts, the skins were not purchased with thfr 
funds of Safford & Co., and that therefore 
the case is not within the many authorities 
cited, which hold that "the pei-son for whom 
and with whose funds property is purchased 
becomes the owner of it, although the pur- 
chase is made by an agent in his own name 
and without disclosing his principal." Rid- 
out V. Bm-ton, 27 Vt. 3S3; Hall v. Williams, 
Id. 405. This argument is not sound. The 
cases cited show that the title vests in the 
principal when the agent advances his own 
funds, provided the purchase is made undei 
and in execution of the authority- It is not 
necessary that the agent should pay out tlie 
identical bank-notes he received from his 
principal. If Read had received from Saf- 
ford & Co. five one hundred doUai' biUs, and 
on making a purchase had paid in whole or 
in part other bank-bills which he had in liis 
pocket-book, the question would have been 
not as to the identity of the cm-rency, but 
was the act in execution of the authority 
given. Any considerable business must be 
done by the means of bank-checks. No man 
now carries large amounts on his person to 
pay for purchases made, and the fact that 
Read's payments were made by or by means 
of bank-checks, upon a fund made up of all 
his credits, will not make him any less the 
disburser of Safford's funds in the purchases 
actually made on their account The evi- 
dence is conclusive that all the property in 
question was purchased for and applied in 
the performance of the contract with Safford 
&Co. 

2. It is insisted also by the appellant that 
a portion of the skins wei-e purchased by 
Read with the proceeds of drafts on Safford 
& Co., which that firm refused to accept As 
to these it is claimed that no title vested in 
Safford & Go. It is far from certain that 
the statement of facts here made is sustain- 
ed by the evidence. The sum of four thpu- 
sand five hundred dollai-s was paid by Saf- 
ford & Co., and it is difficult to find the evi- 
dence that a larger amount was invested in 
the pm-chase of skins under the contiuct. 
But if the fact be assumed, does it place the 
assignee in any better position? If two 
hundred and twenty-five dollars were thus 
expended in the pm-chase, as is insisted, it 
was an expenditure under and in perform- 
ance of the contract, and it may well be 
argued that Safford & Co. are debtors to the 
estate to that amount. It may well be 
argued also, either that Safford & Co, are in- 
debted to the bank advancing this money, 
upon a promise to accept the drafts, to be 
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implied from the circumstances, or if not, 
that the bank can claim an equitable lien 
upon the property thus purchased -with their 
funds. But the assignee does not represent 
tliis daim. It is a specific claim to be as- 
serted by the specific partj' in whom it is 
vested, and not in one -who is a general rep- 
resentative of the bankrupt, or of the bank- 
rupt and his creditors. Whenever the bank 
■with whose funds the property was alleged 
to have been purchased shall make the claim, 
it will be proper that all the facts connected 
with it, and the equities upon both sides, be 
presented and considered. It cannot be done 
upon this record or upon the facts before us. 
and does not aid the title of the assignee to 
tlie leather in question. 

3. It is argued further that tlie title to the 
leather, when completed, does not pass un- 
der the arrangement for the purchase of 
sldns. That if one takes timber to a car- 
riage-maker, saying that he wishes it to be 
built into a carriage, retaining the title in 
himself, and the carriage-maker adds the 
iron, the leather, and the paint to the timber, 
thereby completing a carriage, that this does 
not give the title to the carriage to the own- 
er of the timber delivered. When that case 
shall be presented, it will be in time to de- 
cide it The one before us is not identical 
or similar to it. The substance, the body, 
and identity of the skins is that of the leath- 
er. Its tendency to decay is arrested; it is 
hardened, and enlarged, but remains the 
same substance. A better analogy would be 
that of logs converted into planed lumber, 
steamed lumber, or lumber impregnated 
with chemical substances for its preserva- 
tion. See the Vermont cases, supra; Marsh 
V. Titus, Thomp. & O. 29. See, also, Sils- 
bury V. :McCoon, 3 N. Y. (3 Comst.) 379, and 
the learned argument of Mr. Nicholas Hill. 
The rule there established is this: If a chat- 
tel wrong EuUy taken retains its original form 
and substance, or may be reduced to its orig- 
inal materials, it belongs to the original own- 
er, even as against a bona fide purchaser. 
When it is converted into a thing of a dif- 
ferent species, as wheat into bread, olives 
into oil, grapes into wine, corn into whiskey, 
or wool into garments, it may be reclaimed 
by the owner except as against an innocent 
XJiu'chaser. 

The decree must be affirmed. ^ 



Case "No, 1S,S14. 

SAGE V. TAUSZKY. 

[G Cent. Law J. 7; i 24 Int. Rev. Eec. 12; 2 
Gin. Law Bui. 330.] 

Circuit Court. S. D- Ohio. Dec, 1877. 

Federal Coukts— Follotvixg State Pbaotice — 
Deposition. 
The act of congress of June, 1872 (Rev. St. 
§ 914 [17 Stat. 197]), which requires that the 

1 [Reprinted from 6 Cent. Law J. 7, by per- 
mission.] 
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practice, pleadings, forms, and modes of pro- 
ceeding in civil causes, other than equity and 
admiralty causes, in the circuit and district 
courts of the United States, shall conform, as 
r.early as may be, to the practice, pleadmgs, 
forms and modes of proceeding existing at the 
time in Ulte causes in the courts of record of 
the state within which such circuit or district 
courts are held, has no application to the man- 
ner of taking depositions to be used in the fed- 
eral courts. The requirements which must he 
followed in taking depositions to be used as 
evidence in the federal courts are prescribed by 
sections §63-865, Rev. St., which have not 
been repealed by section 914. 
[Quoted m brief in Re Hawkins, 13 Sup. Ct. 
515.] 

The case came on to be heard on motion 
of counsel for plaintifC, to suppress the dep- 
ositions of Oppenheimer et al., taken on be- 
half of defendant in Chicago, 111. The 
grounds of the motion were as follows: 1st. 
The notice to take said depositions does not 
state the names of the witnesses whose dep- 
ositions were to be taken thereunder. 2d. It 
does not state any reason for taking the 
deposition of any witness. 3d. The oflBcer 
who took said deposition does not in his cer- 
tificate state any reason for taking the depo- 
sition of any witness. 4th. The deposition of 
said Oppenheimer was not taken on the day 
named in said notice. 5th. It nowhere ap- 
I>ears that said Oppenheimer was not, and 
is not, now, a resident of Cincinnati, or does 
not live within a hundred miles thereof. 

Wilby & Wald, for the motion. 
E. G. Hewitt, contra. 

SWING, District Judge. These deposi- 
tions were taken in Chicago, more than one 
hundred miles from the place of trial, in con- 
foi-mity with the Ohio practice. The notice 
was tliat, on Monday, the 27th day of Au- 
gust, 1877, the defendant would take the dep- 
ositions of sundry witnesses, etc. The depo- 
sition shows that on that day a witness, who 
knew nothing of the case, was called, and 
this was repeated for four days, until on the 
fifth day the material witness was called. 
There was no cross-examination, and no 
counsel for plaintiff was present when the 
examination was had. The question arising 
here involves the construction of sections 
863-865 and 914 of the Revised Statutes of 
the United States. It is admitted that the 
depositions are not taken in conformity with 
the requirements of the federal statutes on 
that subject, and are in conformity with the 
law of Ohio. If we are to be governed by 
sections 863-865, the depositions must be sup- 
pressed; if we are to be governed by section 
914 alone, it is claimed the motion must be 
overruled. Prior to the act of June 1st, 1872, 
the laws of congress regulating the taking of 
depositions, (sections 863-865), provided that 
the testimony of any witness might be taken 
in any civil cause depending in a district 
or circuit court, by deposition de bene esse, 
when the witness lives at a greater distance 
from the place of trial than one hundred 
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miles, or is bouud on a voyage to sea, or Is 
about to go out of the United States, or out 
of the district in which the case is to be 
tried, and to a greater distance than one hun- 
dred miles from the place of trial before the 
time of trial, or when he is ancient or infirm. 
They also designated the ofBLcers before whom 
the depositions might be taken, Thej- fur- 
ther provided that reasonable notice must 
first be given in writing by the party, or his 
attorney, proposing to take such deposition, 
to the opposite party, or his attorney of rec- 
ord, as either may be nearest, which notice 
shall state the name of the witness and tlie 
time and place of the taking of his deposi- 
tion. They provided also for the manner in 
which the witness should be sworn, and how 
his testimony should be reduced to writing. 
They further provided that every deposition 
taken under said provisions should be re- 
tained by the magistrate taking the same, 
until he delivered it with his own hands into 
the court for which it was taken, or it should, 
together with a certificate of the reasons of 
taking it, and of the notice, if anj', given to 
the adverse party, be by him sealed up and 
directed to said court, and remain under his 
seal until opened in court Such were the 
express requirements by the acts of congress, 
in regard to the taking of depositions, when 
the act of June, 1872 (Rev. St. U. S. section 
914), was passed, which, it was claimed, 
modifies or repeals such provisions. The act 
of June, 1872, provides, "that the practice, 
pleadings and forms and modes of proceeding 
in civil causes, other than equity and admiral- 
ty causes in the circuit and district courts, 
shall conform as nearly as may be to the prac- 
tice, pleadings and forms and modes of pro- 
cedure, existing at the time in like causes 
in the eottrts of record of the state, within 
which such circuit or district courts are held, 
any rule of court to the contrary notwith- 
standing." 

It is a settled rule of law, that a more an- 
cient statute will not be repealed by a more 
modern one, unless the latter expressly neg- 
atives the former, or unless the provisions of 
the two statutes are manifestly repugnant. 
It will be observed that this latter act does 
not in terms repeal the former acts upon this 
subject, nor does it in terms provide when, 
or the mode in which, a deposition shall be 
taken. It is only, therefore, by the construc- 
tion which shall be given to the general terms, 
"practice, pleading and forms and modes of 
proceeding" that we are to determine, wheth- 
er, when and how a deposition may be taken, 
as provided for by this latter statute. The 
supreme court of the United States, in Nudd 
V. Burrows, 91 U. S. 426, held that these terms 
did not include the manner in which the judge, 
in the trial of a cause, should instruct the 
jury, or what papers should go to the jury, 
and the decision was reaffirmed in Railroad 
Oo. V. Horst, 93 U. S. 291, In the recent case 
of Beardsley v. Littell [Case No. 1,185], de- 
cided in the United States circuit court. South- 



ern district of New York, by Judges Johnson 
and Blatchford, it is said by the court: "It 
may well be doubted whether there is any- 
thing in this act which applies to the subject 
of the -evidence of witnesses, either as to its 
character, competency or the mode of taking 
it." And in our own administration of the law 
we have alwaj's held that it did not embrace 
the mode of examination of witnesses upon 
the stand, and have ruled in accordance with 
the doctrine of Railroad Co. v. Stimpson, 14 
Pet [39 U. S.] 461, and Houghton v. Jones, 
1 Wall, [68 U. S.] 702, that the cross-examina- 
tion of a witness must be confined to the facts 
and circumstances stated in his direct exam- 
ination, which is in direct opposition to the 
doctrine of the supreme court of this state, as 
announced in Legg v. Drake, 1 Ohio St, 286. 

But suppose it be conceded that tlie provi- 
sions of the act of June 1st, 1872, by any con- 
struction, could be made to embrace the tak- 
ing of depositions, and that by implication it 
repealed the former laws upon that question. 
Yet, after the passage of this act, congress, 
in 1873, revised and re-enacted the laws of 
the United States, and in section 5506 of the 
revised statutes it is provided what acts shall 
be in force on and after December 1st, 1873. 
This section provides, in terms, that all prior 
acts, "any portion of which is embraced in 
any section of said revision, are hereby re- 
pealed, and the section applicable thereto shall 
be in force in lieu thereof." Section 5595, 
says: "The foregoing seventy-three titles em- 
brace the statutes of the United States, gen- 
eral and permanent in their nature, in force 
on the first day of December, 1873." Sections 
863-865, then, are still in force; they are re- 
enacted by this act, if they had been previous- 
ly repealed; and we have sections 863-865, 
and 914, all in force on the same subject, if 
section 914 applies to the manner of taking 
testimony. We have a statute which docs not 
state, in terms, that all depositions shall be 
taken according to the state law, but which 
conforms the pleading, practice, and modes 
and forms of proceeding to that of the state: 
and another statute prescribing, in terms, the 
mode of taking depositions. Now, if section 
914, standing alone, would apply to that, yet 
it must be construed as if sections 863-865 
followed immediately after it, and it read, 
"except that depositions shall be taken in the 
manner following." 

If this be not so, two provisions of law, 
enacted at the same time, one, the former 
act of congress re-enacted, providing specific- 
ally and definitely the mode of taking depo- 
sitions, the other, the state law upon the sub- 
ject, entirely different in its provisions, and 
which it is claimed by general terms, is mad<' 
the law of the United States. Under such cir- 
cumstances, we think the question clearly 
within the reason of the rule announced by 
Justice Bradley, in Connecticut Mut Life Ins. 
Go. V, Schaefer, 94 U. S. 457, that "the laws 
of the state are only to be regarded as rules of 
decision in the courts of the United States 
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where tlie constitution, treaties, -or statutes of 
tlie United States have not otherwise provid- 
ed. When the latter speak, they are con- 
tt'oUing; tliat is to say, on all subjects on 
which it is competent for them to speak. 
There can be no doubt that it is competent for 
congress to declare the rules of evidence which 
shall prevail In the courts of the United States, 
not affecting rights of propertj-, and where 
congress has declared the mle, the state law 
is silent." 

It is hardly necessary for me to refer to 
authorities upon the question as to the neces- 
sity of a strict conformity with the provisions 
of the statute in the taking of depositions; 
the reports are full of them. The latest ut- 
terance of tlie supreme court recognizing it is 
in the case of Shutte v. Thompson, 15 "V\'all. 
[81 U, S.] 159, though in that ease it was held, 
and I think very properly, that the defendant 
had by his acts waived his right of exception. 

The first reason assigned for suppressing the 
depositions in this case is, that the notice 
does not state the names of the witnesses 
whose depositions were to be taken, as re- 
quired by the statute. But it was presented 
to the f)laintiff*s attorneys, and they indorsed 
their acceptance on it, and by so doing, I 
think, gave the opposite party the right to 
rely on the sufficiency of the notice, and this 
exception is waived. The second ground is, 
that the notice assigns no reason for taking 
the deposition. That is not required by the 
statute; so there is no foundation for their 
objection. Fourth, the deposition was not 
taken on the day named in tJie notice, and 
fifth, it nowhere appears that the witness was 
not, and is not now a resident of Cincinnati, 
etc. It is not necessary that it should appear 
In the deposition or the certificate that the 
paity is not now a resident of Cincinnati; 
that might be made to appear on the trial of 
the cause. The deposition was not taken on 
the day named in the notice, and witnesses 
who testified simply that they knew nothing 
of the case were examined for four days to 
keep the notice alive until the real witness 
should appear. I have had occasion to remark 
before, that that was a practice not to be en- 
couraged, but it is a general practice witli the 
profession, and it is not for that alone that 
this deposition should be " suppressed. The 
third ground of the motion is, that the officer 
who took the deposition does not in his certif- 
icate assign any reason for taking it, and tliat, 
I think, is fatal to the deposition. If the 
party had been present, and had cross-exam- 
ined the witnesses, as in the case in 15 Wal- 
lace, and had been present at the time the 
certificate was made, it would have been 
within his power to suggest any change or 
alteration in the certificate; and if he had 
failed to do so, I should have held that, under 
that ease, he had waived all his right to ob- 
jections and exceptions. But the paiiy was 
not present, and he was not really bound to 
xittend four or five days continuously, while 
Tvitnesses were being called who knew noth- 



ing of the case, and he had no knowledge as 
to who the -vvitness was whose deposition was 
really sought. I think, therefore, that this 
deposition must be suppressed. I have been 
referred to rule eight of this court, passed 
in 1855, which provides: "It having been the 
usage of this court to receive depositions tak- 
en on notice under the statute of the state, 
such usage is not abrogated bj' the rules 
adopted by this court." It has been the prac- 
tice, since I have been on the benoJi, to re- 
ceive depositions taken on notice under the 
statute of the state, and such will continue to' 
be the usage of this court. If tlie party ac- 
cept such a notice as this without objections, 
attend the taking of the depositions and eross- 
esamine the witness and make no objections 
to the form of certificate at the time, he will 
be held to have waived his right of objection, 
and the depositions will be received. 



Case Wo. 12,215. 

SAGE Y. WTNKOOP. 

[16 N. B. R. 363.]i' 

Circuit. Court, N. D. New York. Oct 24,- 1877.-* 

Bankuuptct — Trai>er — Procukin'g Property to 

BE Taken os Execution — Creditor — 

Principaij and Agent— Lbvt. 

1. An insolvent debtor, who was a "trader, 
gave to a creditor new notes, payable on de- 
mand, signed by himself alone, to take up oth- 
ers of the same amount, secured by the sig- 
nature and indorsement of other responsible par- 
ties, and purchased goods of persons who were 
ignorant of his insolvency, in order that such 
goods might be taken on execution on judgments 
recovered on such notes. Bdd, that he thereby 
procured, or at least suffered his property to 
be seized on execution within the meaning of 
section 0128 of the Revised Statutes, if seizure 
there was. 

2. Wliere the agent of the creditor had rea- 
sonable cause at the time to believe the debtor 
was insolvent, and knew that the transaction 
was in fraud of the bankrupt law [of 1SG7 (14 
Stat. 517)], it is the same as if the creditor 
had himself taken part therein, witli the same 
cause to believe and the same knowledge. 

[Cited in Re Jacobs, Case No. 7,159.] 

3. A levy which has been relinqtiished before 
the filing of a petition in bankrujrtey creates 
no lieu upon the property as against the as- 
signee. 

This was a bill filed to compel the pay- 
ment of two judgments recovered by the 
complainant [Gardner A. Sage, Jr.] against 
one John H. Fowler out of a certain fund 
deposited with the clerk in accordance with 
a special order of the district court. The 
bill sets forth the recovery by the complain- 
ant, in the supreme court of the state of 
New York, of two judgments against said 
John H. Fowler, one for four thousand and 
fifty-two dollars and twenty-eight cents, on 
the 19th day of May, 1875. and the other 
for one thousand and twenty-three dollars 
and thirty-five cents on the 2d day of June, 

1 FReprlnted by permission.] 

2 [Affirmed in 104 U. S. 310.] 
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1875; the issue of executions thereupon and 
the levj' hy the sheriff of Onondaga county 
by virtue thereof upon a stoclc of goods in 
the city of Syracuse, belonjiriug to said John 
H. Fowler; tliat on the 4th d.ay of June, 
1875, said John H. Fowler filed a petition in 
voliintary bankruptcy, and subsequently was 
adjudged a bankrupt thereupon, and Jona- 
than G. Wynkoop was appointed assignee; 
that on the 17th day of August 1875, an 
order was made by the district court autlior- 
izing the assignee to sell the stock of goods 
which liad been levied upon by the sheriff 
and directing him to deposit with the clerk 
the sum of five thousand two hundred dol- 
lars, to which, under the provisions of said 
order, the liens of the sheriff and the com- 
plainant attached with the same force as be- 
fore the making of the order they had at- 
tached to the stock of goods; that shortly 
thereafter the assignee sold the goods and 
deposited with tlie clerk the amount requir- 
ed by said order. The relief demanded was 
that said judgments, with interest, sheriff's 
fees, and costs, be decreed to be paid out 
of said fund so deposited. The assignee 
alone answered, and, after admitting sub- 
stantially the allegations contained in the 
bill, alleged that said John H. Fowler was in- 
solvent fo.r more than four months before he 
was adjudged a bankrupt, and that during 
that period the complainant held four notes 
of a thousand dollars each, made by one 
Combes and indorsed by said Fowler and his 
wife, and which respectively matured March 
ISth and 31st, April 21st and May 8th, 187.'5; 
that at the same time the complainant held 
a note for one thousand dollars made by 
said John H. Fowler, without an indorser, 
maturing April 13th, 1875; that on the 28th 
of April, 1875, said John H. Fowler retired 
said notes by giving five new notes for one 
thousand dollars each, payable on demand, 
signed by himself and unindorsed, dated re- 
spectively as of the dates when the notes of 
said first series became due; that upon the 
same day actions were commenced upon 
fou"r of those notes, and subsequently upon 
the fifth, which resulted in said two judg- 
ments of the complainant; that this was 
done to cast the burden of paying said notes 
from responsible parties upon said John H. | 
Fowler, in contemplation of his soon becom- 
ing bankrupt; that said judgments were re- 
covered by collusion and with intent to give 
the complainant preference, and that the fil- 
ing of the petition in bankruptcy was delayed 
by s.iid John H. Fowler in order that the 
preference should be perfected- Evidence 
was given which tended to sustain and also 
to disprove the allegations in the answer. 

Irving 6. Vann, for complainant. 
George N. Kennedy, for defendant. 

WHEELER, District Judge. This cause 
has been heard on bill, answer, replication, 
proofs, motion of defendant to suppress evi- 



dence, and argument of counsel. The evi- 
dence sought to be suppressed, although 
most of it is in the nature of hearsay, as The 
motives of those communicating are in ques- 
tion, shows parts of the transaction involved, 
and for that pui-pose seems to be admissible. 
The motion is therefore overruled. 

From the pleadings and proof it satisfac- 
torily appears that the bankrupt, of whom 
the defendant is assignee, was insolvent and 
known to be so by himself and by the agent 
and attorney of the orator having entire 
control of this business for the orator. That 
the bankrupt, who was a trader, by j;giving 
new notes signed by himself alone to the 
attorney of the orator to take up other notes 
of the same amount, secured by the signa- 
ture and indorsement of other responsible 
parties toward whom they were both friend- 
ly, on which to be sued, and by procuring 
goods on credit of parties to whom his in- 
solvency was unknown, in addition to Ms 
stock, that they might be taken on execution 
for this debt, procured, or at least suffered, 
his property to be seized on execution, if 
seizure there was, to give relief to those 
liable for the debt and interested to have it 
satisfied by him or out of his means. And 
that the agent and attorney of the orator 
had good reason to know that the new notes 
were given, and took them, and caused suit 
to be commenced upon them, for the like 
purpose of saving the other parties, or some 
of them for whom he was interested, harm- 
less, without detriment to his client and 
principal or to himself, and caused the pro- 
ceedings to be carried forward, knowing that 
if the plan should be successful other cred- 
itoi-s would probably suffer. This -was done 
by the banki-upt, being insolvent, with a 
view to give a preference to a person or per- 
sons under a liability for him, and done by 
the agent of the orator having reasonable 
cause to believe the bankrupt was insolvent, 
and knowing that it was in fraud of the pro- 
visions of the bankrupt law, which is the 
same as if done by the orator himself, witli 
the same cause to believe and with the 
same knowledge, and brings the case within 
both the letter and spirit of section 512S, 
Rev. St as amended by sections 10 and 11 
of the act of June 23, 1874 [18 Stat 180]. 
The oi-ator having brought this suit to reach 
the avails of property of the bankrupt levied 
oiL by virttie of executions on judgments tn 
these suits so brought, is not, on these find- 
ings, entitled to any decree in his favor. 

There is another ground, not urged in argu- 
ment, however, on wliich it would seem that 
the defendant is entitled to a decree in his 
favor, at least so far as the first and larger 
judgment and execution are concerned. It 
is alleged in the bill, fol. 15, that the sher- 
iff, by virtue of that execution, levied on the 
stock of goods of the bankrupt, and fols. 25 
and 26, that he kept and retained possession 
of it The levy, whatever it was, is admit- 
ted in the answer, foL 108, and as proved 



£21 Fed. Cas. page 149] 



(Case No. 12,217) SAGORY 



■before tlie master, fols. 635-6; but tliere is 
no admission or proof about keeping or re- 
taining possession under the levy except the 
testimony of the deputy-slierifC who served 
the other execution, fols. 639^7, whicli 
shoTVS that possession, if taken, was not kept, 
nor resumed under that execution until the 
night of June 3, 1875, and that it was va- 
<;ant so far as the officer serving that execu- 
tion, or any officer acting under it was cou- 
eerned from before 11 o'clock until night of 
that day, during which time, at 2 o'clock p. 
m., the petition in bankruptcy of the bank- 
rupt was filed. From the whole it seems 
most probable that there was a formal levy, 
as it is called, by going into the store on the 
31st of May, but no seizure until the night 
of the 3d of June. However that was it is 
clear that any seizure that had been made 
had been relinauished, and after relinquish- 
ment it was the same as if it had never been 
made. Bradley v. Wyndham, 1 "VVils. 44; 
2 Term K- 09G; Storm v. Woods, 11 Johns. 
110, Fitch V. Rogers, 7 Vt. 403; Kellogg v. 
Griffin, 17 Johns. 274; Heard v. Fairbanks, 
5 Mete. [Mass.] Ill, 2 Add. Torts, § 907. 

In this view neither the sheriff nor the 
orator had, at the time the petition in bank- 
ruptcy was filed, any greater right to the 
goods of the bankrupt than so far as they 
were bound by the common law by the teste 
of the writ of execution, left in force by the 
statute after delivery of the writ to the 
sheriff. The common law so bound the 
goods of the debtor that the sheriff might 
seize them in the hands of a purchaser from 
the debtor unless bought in market overt, . 
but vested no property in them in the sher- 
iff without seizure. Smallcomb v. Gross, 1 
Ld. Kaym. 251; Payne v. Drewe, 4 East, 
523; Edwards v. Harben, 2 Term B. 587; 
Beals V. Guernsey, 8 Johns. 44G; Bliss v. 
Ball, 9 Johns. 132; Westervelt v. Pinckney, 
14 Wend. 123. The whole property in the 
goods remained in the debtor and passed by 
the assignment to the assignee. Rev. St. 
U. S. § 5044. This is, in accordance with tlie 
rule under the English bankrupt acts. Bay- 
ly V. Bunning, 1 Lev. 173; Philips v. Thomp- 
son, 3 Lev. 69, 191; Mont. Liens, S3; Small- 
comb V. Cross, 1 Ld. Raym. 251; Cole v. 
Davies, Id. 724. 

The right of the sheriff to seize the goods 
is quite similar to that of the landlord un- 
der the statute of IlUnois to seize the goods 
of his tenant for rent, which is held not to 
vest any right in the goods against an as- 
signee in bankruptcy. Morgan v. Campbell, 
22 Wall. [89 U, S.] 381. And it seems to 
have been on the ground that there was an 
actual seizure that the right of a landlord to 
hold the property of his tenant against the 
assignee has been upheld. Marshall v. Knox, 
16 Wall. [83 U. S.] 551. It is not at all clear 
that the sheriff serving the other execution 
took and maintained any possession of the 
goods before the night of June 3d, and, if 
showing that he did would maintain the 



orator's bill, it is quite doubtful on the evi- 
dence whether it would be made out. But 
whether it would be or not, he fails here on 
the other point. 

Let a decree be entered that the bill be 
dismissed with costs. 

[On appeal to the supreme court, the decree 
of this court was aflirmed. 104 U. S. 319.J 



Case ISTo. 12,216. 

SAGEMAN v. The BBANDYWINE. 

[Newb. 5.31 

District Court, D. Michigan. 1852. 

Seames — Who ame — Female Cook — Wages. 

A female employed as cook on board of a. ves- 
sel is a mariner, and is entitled to sue in the 
admiralty for her wages. 

In admiralty. 

J. S. Newberry, for libelant. 
Mr. Eldred, for respondent. 

WILKINS, District Judge. This was a li- 
bel for seaman's wages promoted by Emily 
Sageman, the cook of the vessel. To entitle 
one to sue as a mariner, the services rendered 
must pertain to the business of navigation, 
and be such as are necessary, or tend to pre- 
serve the vessel, or take care of those navi- 
gating the vessel. A cook on board of a ves- 
sel has been held to be a mariner. It matters 
not whether the cook is a male or female. 
The libel must be sustained. And it is refei-- 
red to the clerk to ascertain the amount due 
to the libelant 



SAGINAW VALLEY & ST. L. R. 00. (MAO- 
DONALD v.). See Case No. 8,766. 



Case K"o. 12,217. 

SAGORY V. WISSMAN. 

[2 Ben. 240; 1 Am. Law T. Rep. U. S. Cts 
41.] 2 

District Court, S. D. New York. March. 1868. 

Foreign Consul— Juit is miction of State Couur 

—Bill and Cross-Bill— Stuict Fokeclosuke 

— Effect of Beplyisg to a Bad Plba. 

1. Where a suit at common law was brought 
against the defendant, a foreign consul, the 
declaration being in debt, on a bond for $40,000 
executed by the defendant to the plaintiff, Sep- 
tember 30th, 1851; and the defendant's plea 
set up that the bond was secured by a mortgage 
on lands in Virginia, conditioned that, if the 
bond were not paid, the plaintiff might enter in- 
to the lands and sell them, and retain his debt 
out of the proceeds, and that, on the 6th of 
April, 1858, after the debt became due, the 
plaintiff did enter on the lands, they exceeding 
in value tlie amount of the debts to sell and dis^ 
pose of them, and that he might have sold and 
disposed of them, and paid his debt, but, instead 

1 [Reported by John S. Newberry, Esq.] 

2 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 1 Am, Law T. 
Rep. U, S. Cts. 41, contains only a partial 
report.] 
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of so doing, he had remained in possession, 
whereby the debt was paid and satisfied; and 
the plaintiff replied to the plea, setting up 
that the defendant, on the 4th of July, 1855, 
tiled a bill in chancery in a state court in Vir- 
ginia against the Buckingham Gold Company, 
alleging that he, as owner of the lands subject 
to the mortgage, had contracted to sell the 
lands to them, and they had taken possession, 
but. had not paid the price, and praying a sale 
of the lands by decree of the court, and after- 
ward filed a supplemental bill against the plain- 
tiff, praying tliat he might be made a party, and 
that afterward, in June, 1857, after default in 
the payment of the mortgage, the plaintifE filed 
a bill, in the nature of a cross-bill in chan- 
cery, in the same court, against the defendant 
and others, for the purpose of selling the prem- 
ises to pay the debt, and the defendant ap- 
peared and answered the bill, and afterward 
tJie bills c-ame on to be heard together, and the 
court made a decree of sale, under which the 
lands were sold to the plaintifE, leaving a de- 
ficiency of §18,309, and that the plaintiff's en- 
try into the land was under that sale, and not 
otherwise; and the defendant rejoined, (1) 
that the court in "^'irginia had no jurisdiction of 
the cause, inasmuch as the defendant was a 
foreign consul; and (2) that the plaintiff's bill 
in that court was not a cross-bill; and the plain- 
tiff demurred to the rejoinder: Hdd, that the 
courts of a state have no jurisdiction of suits 
against foreign consuls, but have jurisdiction 
of suits brought by them. 

2. The court of Virginia had jurisdiction of 
the suit brought by the defendant; but the 
suit brought there by the plaintiff was not a 
part of the defendant's suit, but was an origi- 
nal suit, and, therefore, not within the juris- 
diction of that court. 

3. The first rejoinder was, therefore, good. 

4. The second rejoinder was bad, it averring 
that the bill of the plaintiff was not a cross- 
bill, whertas the replication averred that the 
bill was in the nature of a cross-bill. 

5. A strict foreclosure of a mortgage is a 
payment of the debt, but the entry alleged in 
the defendant's plea was not a strict fore- 
closure, but an entry to sell and pay the plain- 
tiff's debt; and sudi an entry was no defence 
to the bond. 

6. The defendant's plea was, therefore, bad; 
and although the plaintiff had repHed to it, 
the defect was not cured thereby, and the plain- 
tiff was, therefore, entitled to judgment. 

This case came up on a demurrer by the 
plaintiff [Charles Sagorj^] to each one of two 
several rejoinders by the defendant [J. Fritz 
Wissnian, administi-ator of Frederick Wiss- 
man] to a replication by the plaintiff to a 
plea by the defendant to the first count of 
the plaintiff's declaration. The suit was 
brought against Frederick Wissman in Ms 
lifetime, and the pleadings were framed prior 
to his death. The declaration w-as in debt, 
for $40,000. The first count set forth, that 
the defendant was the consul of the free city 
of Frankfoil-on-the-ilain, for New York, and 
it was founded on a bond executed by the 
defendant to the plaintiff, September 30th, 
1851, for ?40,O0O. The plea set forth, that 
the bond sued on was secured by a mortgage 
of even date, executed by the defendant to 
the plaintiff, upon certain lands in Bucking- 
ham county, in the state of Virginia, condi- 
tioned that, if the debt were not paid when 
due, the plaintiff might enter into and take 
possession of the lands, and sell them, and 



retain his debt out ofc the avails, with cost.« 
and expenses, paying the overplus, if any. 
to the defendant; that, on the 6th of April. 
1858, after the debt became due, the plain- 
tiff entered into and took possession, in his 
own right, of the lands, they exceeding in 
value the amount of the debt, to sell and dis- 
pose of the same, and which he might have 
sold and disposed of, and, out of the avails, 
have paid the debt and the costs and ex- 
penses, but that, instead of doing so, he had 
ever since remained, and still remained, in 
possession thereof, and claimed to be the ab- 
solute owner tliereof, and as such had ever 
since received, and still did receive, the rents 
and profits thereof, whereby the debt was 
paid and satisfied. The plea concluded with 
a verification. The replication, after craving 
oyer of the mortgage mentioned in the pleii, 
set forth, that the defendaxit, on the 4th of 
July, 1855, filed a bill in chancery, in the 
circuit court of the county of Buckingtiam, in 
the state of Virginia, sitting as a court of 
chanceiy, a court of general jurisdiction, 
against the Buckingham Gold Company, a 
eorpoi-ation, alleging that the defendant, as 
owner of the lands subject to the mortgage, 
had contracted with said company for the 
sale of the lands to them, and that the com- 
pany had gone into possession of the lands, 
but had made default in paying for them, and 
piuj^ing that the lands might be sold under 
the decree of said court; that afterward, 
and on the 18th of September, 1856, the de- 
fendant filed in the same court a supple- 
mental bill against the plaintiff, setting iorth 
the said mortgage, and that the whole of its 
principal and a large amount of interest on 
it were due, and praying that the plaintiff 
might be made a party to said suit; that the 
plaintiff filed his answer to said original 
and supplemental bills, and afterward and 
on the 3d of June, 1857, after default in the 
payment of the mortgage, filed a bill in chan- 
cery in the nature of a cross-bill, in said 
court, against the defendant and others, for 
the purijose of selling the mortgaged prem- 
ises, unless the defendant should redeem 
! them, and of applying the proceeds toward 
1 the debt due to him by the defendant; that 
1 the defendant appeared and answered the 
bill, and admitted its allegations; that, on 
the leth of September, 1857, the original 
and supplemental bills of the defendant, and 
the cross-bill of the plaintiff, came on to be 
heard together by the court, and it was de- 
creed, that, unless the defendant should pay 
to the plaintiff, within sixty days from that 
date, ?24,800, with interest at the rate of 
six per cent, per annum on $20,000, part 
thereof, from September 30th, 1856, till paid, 
the defendant should be foreclosed from re- 
deeming, and tlie premises should be sold at 
auction, and the plaintiff might become the 
purchaser; that, on the 24th of December, 
1857, the premises were duly sold at auc- 
tion, under the mortgage and the decree, for 
$9,100, to the plaintiff, leaving a deficiency 
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due to the plaintiff, on the mortgage, of $18,- 
399.75, with interest from December 24th, 
1857; that the premises were duly conveyed 
to the plaintiff under the decree; and that 
the plaintiff entered into possession of the 
premises by virtue of said sale, and not 
otherwise. The replication concluded with 
a verification. 

The first rejoinder set forth, that, before, 
and at the time of, the commencement of the 
suits by and against the defendant, men- 
tioned in the replication, and before and at the 
time of the commencement of the suit against 
him in which the decree was rendered, and 
at the time the decree was rendered, the court 
in Virginia was a state court, and the de- 
fendant was consul, in New York, of the 
free city of Frankfort-on-the-ilain, duly ac- 
credited, and the state court had no juris- 
diction of the cause, but such jurisdiction 
belonged exclusively to courts established 
under the constitution and laws of the United 
States. This first rejoinder concluded with 
a verification. To this first -rejoinder the 
plaintiff demurred, setting forth, in his de- 
muiTer, various ' causes of demurrer. Only 
one of them was presented for consideration' 
on the argument, namely, whether, as the 
defendant was a foreign consul, the state 
court of Virginia had jurisdiction of the 
suits mentioned in the rejoinder. The ground 
taken by the plaintiff was. that, as the defend- 
ant brought a suit in the state court, and 
made the plaintiff a party to it, as the holder 
of the mortgage on the premises in question, 
and as the plaintiff then filed a bill in the 
same court, in the nature of a cross-bill, 
against the defendant and others, for the pur- 
pose of selling the premises, and of apply- 
ing the proceeds towards the satisfaction of 
the debt, and as the suits brought by both 
parties were heard together, and the decree 
that was made was made in both of the suits, 
the state court had jurisdiction to make the 
decree; that the privilege of a consul to be 
exempt from the exercise of jurisdiction over 
him by a state court, extended only to an 
adverse suit against him, and did not extend 
to a suit instituted by himself; that the 
suit brought by the plaintiff was not an 
original suit; and that the jurisdiction ac- 
quired by the state court over the parties, 
by the institution of the suit brought by the 
defendant, covered the cross litigation insti- 
tuted by the plaintiff, although, if the bill 
filed by the plaintiff had been an original 
bQl, the court would have had no jurisdiction 
of it, as against the defendant 

W. M. Evarts, for plaintiff. 
S. P. Nash, for defendant 

BLATCBDFOIID, District Judge. It is un- 
questionable that, under section 9 of the judi- 
ciary act of September 24th, 17S9 (1 Stat. 76), 
the courts of the states have no jurisdiction 
of a suit against a foreign consul. Davis v. 
Packard, 7 Pet [32 U. S.] 276. There is no 



objection, however, to the bringing of a suit 
by a consul in a state court. Although, by 
the constitution (article 3, § 2), the judicial 
power of the United States extends to all 
eases affecting consuls, yet congress has not 
seen proper to make the jurisdiction of suits 
brought by consuls exclusive in the courts of 
the United States. The state com-t of Virgin- 
ia had, therefore, undoubted jurisdiction of the 
suit brought by the defendant. But it had no 
junsdiction of the suit brought by the plaintiff, 
if that suit was an original suit The plaintiff 
claims that that suit was not an original suit, 
but was a cross-suit, and was a part of the 
suit brought by the defendant, and that, there- 
fore, the (jpurt had junsdiction to make the 
decree in it 

I think that it appears, by the replication, 
that the suit brought by the plaintiff, in the 
state court, was an origuial suit The repli- 
cation does not state that the bill filed by the 
plaintiff was a cross-bai, but states that it 
was a bill in the nature of a cross-bill. The 
replication does not show why the plaintiff . 
was made a party to the suit brought by the 
defendant, or what relief, if any, was prayed, 
in that suit, against the plaintiff. It merely 
states, that a supplemental bill was filed by 
the defendant, setting forth the execution and 
delivery of the mortgage, and that the whole 
of the principal and a large amount of in- 
terest was due thereon, and praying that the 
plaintiff might be made a party to the suit 
It is apparent, that, on a bill of this charac- 
ter, no decree could have been made against 
the defendant, foreclosing his equity of re- 
demption in the mortgaged premises. The 
bill filed by the plaintiff is stated, in the repli- 
cation, to have been filed for the pmrpose of 
selling the mortgaged premises, in case they 
wei'e not redeemed by the defendant, and of 
applying the proceeds towai'd the debt due to 
the plaintiff. The pi-ayer of the original bill 
filed by the defendant is stated, in the replica- 
tion, to have been merely that the premises 
should be sold. That the bill filed by the 
plaintiff was a bill to foreclose the equity of 
redemption of the defendant in the mort- 
gaged premises, is shown by the averment, in 
the replication, that the dea'ee made by the 
court was, that, unless the defendant should, 
by a certain day, pay to the plaintiff a sum 
certain, the defendant should be barred from 
all equity of redemption in the mortgaged 
premises, and they should be sold at auction. 
It is quite clear, I think, that the bill filed by 
the plaintiff was not a cross-bill, but was an 
original t)ill for relief. Story, Eq. PI. § 400, 
note 4. Therefore, if the defendant was, at 
the time, a foreign consul, the court had no 
jurisdiction of the suit, and no jurisdiction to 
make the decree in question, so far as that 
decree barred the defendant's equity of re- 
demption. As the replication states the de- 
cree, it barred such equity, unless the defend- 
ant should pay to the plaintiff a certain sum 
by a certain day, and, when such equity should 
be bai'red, then the premises should be sold. 
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It is under a deed made to the plaiutiff on a 
purchase made by him of the premises, on a 
sale made of them under those eircunistances, 
that, as the replication avers, lie entered into 
the premises. 

Tlie demurrer to the first rejoinder is, there- 
fore, overruled. 

The second rejoinder is one which sets forth 
that the bill filed by the plaintifC in the state 
court was not a cross-bill. This rejoinder con- 
cludes to the country. To this second re- 
joinder the plaintiff demurs, and assigns, as 
one cause of demurrer, that the rejoinder 
ought not to have concluded to the country, 
and does not put in issue any matter of fact 
alleged in the replication. This is |rue. The 
replication avers that the bill filed by the 
plaintiff was in the nature of a cross-bill. The 
rejoinder avers that it was not a cross-bill. 

The demurrer to the second rejoinder is, 
therefore, allowed. 

The plaintiff insists, however, that, although 
both of the rejoinders may be good, the plea 
in question is bad; and that, as the defend- 
ant com'd'.itted the first fault, by pleading 
the plea out of which the rejoinders grew, 
judgment must be rendered against the de- 
fendant on both of the demurrers. I think it 
very clear that the plea is bad. It avers that 
the mortgage contained a condition that, if 
the debt were not paid, the plaintiff might 
enter into the lands and sell them, and pay 
his debt out of the proceeds; that, after the 
debt became due, he entered into and took 
possession, in his own right, of the lands, they 
exceeding in value the amount of the debt, 
to sell and dispose of the same, but that, in- 
stead of doing so, he had continued in pos- 
session, claiming to be the absolute owner, 
and receiving the rents; and that thereby the 
debt is paid. A foreclosm-e of a mortgage on 
land, without a sale of the land, that is, what 
is called a strict foreclosure, is an extinguish- 
ment of the debt, provided the premises are of 
sufficient value to pay the debt. But this 
doctrine only applies to a case of strict fore- 
closure. It does not apply to a case where 
the mortgagee, instead of entering into pos- 
session of the premises by way of strict fore- 
closure, either on a decree of strict foreclo- 
sure, or by virtue of a power in the mortgage 
to that effect, enters for the purpose of sale. 
On a strict foreclosure, the mortgagee must 
credit the value of the premises on the debt, 
if they are of no greater value than the amount 
of the debt, but, if they are of greater value 
than the amount of the debt, the mortgagee 
is under no obligation to refund the overplus 
to the mortgagor. On a sale under a decree 
of foreclosure and sale, the debt is extinguish- 
ed only up to the amount produced by the 
sale, and the balance may be recovered on 
the bond, the surplus, if any there be, on the 
sale, belonging to the mortgagor. These 
principles are fully settled in Spencer v. Har- 
ford, 4 Wend. 381, and Morgan v- Plumb, 9 
Wend. 287. Although the plea In this case 
avers that the value of the premises was 



greater than the amount of the debt, yet it 
does not show that the mortgagee took pos- 
session of the premises by way of strict fore- 
closure, either under a decree or under the 
mortgage. It sets up no decree of any kind, 
but merely an entry by the plaintiff under the 
mortgage. It avers, that the power in the 
mortgage was, that the plaintiff might, on de- 
fault in the payment of the debt, enter into 
and take possession of the lands, and sell 
them, and retain the debt out of the avails, 
paying the overplus, if any, to the defendant; 
and that, after the debt became due, the plain- 
tiff entered into and took possession, in his 
OAvn right, of the lands, to sell them, and that 
he might have sold them, and have paid tlie 
debt from the proceeds, because the lands ex- 
ceeded in value the amount of the debt, but 
that, instead of selling them, he has remain- 
ed in possession, claiming to be the owner of 
them, and receiving the rents and profita 
The plea sets up nothing which shows that 
the defendant's equity of redemption in the 
lands is in any way barred, or foreclosed, or 
affected. He could, for aught that is shown 
by the plea, file a bill to redeem the mort- 
•gage. If the plaintiff should, in defence, set 
up the facts which are averred in this plea, 
those facts would be no defence to the bill. 
They are, therefore, no defence to this suit. 
The plaintiff has a right, notwithstanding the 
facts set up in the plea, and although he may 
have entered into and retained possession of 
the lands, under the circumstances and for 
the purpose set forth in the plea, to pursue any 
concurrent remedy which he has, to I'ecover 
the debt from the defendant, subject, of 
course, to the right of the defendant to redeem 
the mortgage, and to compel the plaintiff to 
sell the lands and apply the proceeds on the 
debt. The defendant has no right to com- 
plain. He could have paid his debt. He 
gave to the plaintiff the right to enter for 
security, subject to the obligation to sell. He 
can enforce that obligation. But he cannot 
claim, as he does in this plea, that such entry 
paid the debt, because the lands were of more 
value than the debt. The plea is, therefore, 
bad in substance, and, it being so, the plaintiff 
did not cure the defect by replying to the 
plea, and there must be judgment for the 
plaintiff. Wyman v. Mitchell. 1 Cow. 316, 
322; Griswold v. National Ins. Co., 3 Cow. 06, 
119. 



Case No. 12,S18. 

The SAILOR PRINCE. 

[1 Ben. 234.] i 

District Court, S. D. New York. June 13, 1867. 

Admiralty — Jdrisdictios — Seamen's "Wages — 

State Attachment — Liex on FuEianT 

Money for Wages. 

1. A libel was filed by seamen to recover 

wages against a ship and freight money. The 

marshal made return to the process, that he 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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I>ad not attached the vessel, but had attached 
the freight money in the hands of parties who 
held it. Prior to the service of the process, 
suit had been commenced in a state ' court 
against the owners of the vessel, in which war- 
rants of attachment had been issued, under 
which the state sheriff had seized the vessel. 
He held her under those attachments when the 
marshal came to seize her. He had also served 
copies of the warrants UDon the parties who 
lield the freight money, witJi notice that he at- 
tached it. On this state of facts, the parties 
submitted to this court the question, whether 
there had been a valid attachment of the freight 
by the marshal, so as to give this court juris- 
diction to hear and determine the libel. Held, 
that seamen have a paramount lien for their 
wages upon the freight money of the voyage, 
and that such lien is to be administered by a 
court of admiralty by the service of its attach- 
ment upon the freight money, in the hands of 
the parties where it is found. 
[Cited in The Olivia A. Carrigan, 7 Fed. 510, 
511; Moran v. Sturges, 154 U. S. 267, 14 
Sup. Ct. 1026.] 

2. As against a lien, of tiis character, the 
principle established by the supreme ' court of 
the United States, in the case of Taylor v. 
€arryl, 20 How. [61 XJ. S.] 483, ought not to be 
extended. 

[Cited in The Caroline, Case No. 2,419.] 

3. The application of the principle of that 
case to an attachment issuing from a state 
coiirt against a vessel, would only work delay 
in the enforcement of a sailor's lien for wages 
upon her, but the application of it to an at- 
tachment against freight money would work 
the entire destruction of the lien. 

[Cited in The Caroline. Case No. 2,419; The 
Vi^lancia, 63 Fed. 734.] 

4. The possession of the freight money by the 
sheriff, constructive or otherwise was not such 
as the possession of the vessel in Taylor v. 
Carryl, or such as prevented the marshal from 
levying his process upon it, so as to give this 
court jurisdiction of it in rem. The jurisdic- 
tion of this court is therefore sustained. 

The libel in this case was filed by John P. 
Murray, and fourteen other seamen, against 
the British ship Sailor Prince, and the freight 
money earned by her on a voyage from Ma- 
nilla to New York, to recover their wages. 
The amount claimed to be due for the wages 
■was about .?.*).000, and was for the service of 
the seamen on board of the vessel, on the voy- 
age on which the freight money was earned. 
On the filing of the libel a monition was is- 
sued, March 1st, 1807, against the vessel and 
the freight money. The marshal made re- 
turn to that monition that he had not attach- 
ed the vessel, but had served a copy of the 
monition personally on Kirkland & "Vcn Sachs, 
and had attached §7,100 in gold, freight mon- 
€y. To a subsequent alias monition issued 
against the vessel alone, the marshal made 
A return of "not found." Prior to the service 
of the monition by the marshal on Kirkland 
& Yon Sachs, the claimants, Charles Lanier 
iind J. Q. Richardson, had severally com- 
menced actions in the supreme court of the 
state of New York, against the Barned*s 
Banking Company, Limited, an English cor- 
poration, in which actions, warrants of at- 
tachment had been issued to the sheriff of 
tlie city and county of New York, and sei-v- 
ice thereof made by him by attaching the ves- 



sel, which was still in his hands under the 
attachment, and by serving upon Kirkland & 
Von Sachs copies of the warrants of attach- 
ment, with notices that the freight money 
due the vessel was attached as the property 
of the Barned's Banking Company, Limited, 
in accordance with the provisions of the Code 
of New York in that behabf. After the serv- 
ice of the monition on Kirkland & Von Sachs, 
the freight money, by the consent of all the 
parties and for the greater security of the 
fund, and that it might be earning interest, 
was paid over by Kirkland &. Von Sachs to 
Messrs. Evarts, Southmayd Sc Choate, attor- 
neys for the master and the consignees of the 
vessel, upon the agreement that the rights 
of all the parties to the suit, in and to the 
fund, should remain unimpaired and in all 
respects the same as if the money had re- 
mained in the hands of Kirkland & Van ' 
Sachs, the fund to be invested in government 
securities. After the freight money was so 
paid to Messrs. Evarts, Southmayd & Choate, 
the warrants of attachment were sei-ved on 
them by the sheriff, and afterward the moni- 
tion in this suit was served on them by the 
marshal. The actions in the state court were 
still pending.. The foregoing facts were 
agreed upon by the counsel for the respective 
parties, or appeared in the papers on file in • 
the ease, and a stipulation was entered into, 
submitting to the court the question whether 
there had been a valid attachment of the 
freight moneys by the marshal, so as to give 
this court jurisdiction to hear and determine 
the libel. If the court should be of opinion 
that there had been, the several claimants 
were to have such time to answer to the 
merits as the court should order. 

W. G. Choate, for libellants. 
G-. De F. Lord, for claimant 

BLATCHFOED, Distxict Judge. The lien 
of a seaman for his wages is, in the admiral- 
ty, prior and paramount to all other claims 
on the subject of the lien, and is to be first 
paid out of it or its proceeds. The freigbt 
money earned by the vessel on the voyage on 
which the seaman served is subject to such 
paramount lien, and is the natural fund out 
of which the wages are to be paid; and this 
lien is to be administered by the court of 
admiralty by the service of its attachment 
upon the freight money in the hands of the 
parties where such money is found. Drink- 
water V. The Spartan [Case No. 4,085]; Shep- 
pard V. Taylor, 5 Pet. [30 U. S.] 075, 711. 
The paramount lien, then, in this case being 
clear, and the court having taken the usual 
means to enforce that lien, and the marshal 
having returned that he has attached the 
freight money, it would seem that there could 
be no legal impediment to the exercise of its 
jurisdiction. 

But it is urged by the claimants that tbis 
court cannot, in view of the decision made 
by the supreme court of the United States, in 
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the case of Taylor v. Carryl, 20 How. [Gl U. 
S.] 583, assume jurisdiction of tliis case, or 
draw to itself the power, now and in this suit, 
of applj'ing this freight money to the payment 
of the wages of these seamen. If I regarded 
that case as necessarily covering in its deci- 
sion the principle involved in the present 
case, I should of course feel myself bound to 
follow it. But as I do not so regard it, I pro- 
ceed to state my reasons for holding that, not- 
withstanding that case, the court has jurisdic- 
tion of the present ease. The ease of Taylor 
V. Carry! was decided by five judges against 
four, after three arguments of it before the 
court. That case was one where a vessel, 
while under seizure by a sheriff under process 
from a state court, was libelled in the ad- 
miralty by seamen on board of her for their 
wages. The decision of the supreme court in 
that case, as explained by Mr. Justice Nelson, 
in delivering the unanimous opinion of the 
same court in Freeman v. Howe, 24 How. 
IG5 U. S,] 4.50, was, that the vessel seized by 
the sheriff under the process from the state 
court, and while in the custody of that offi- 
cer, could not be seized or taken from him 
by the process of the district court of the 
United States. Again he says (page 455), 
that the majority of the court were of opin- 
ion that the question as to whether the state 
or the federal authority should for the time 
prevail, depended on the question which ju- 
risdiction had first attached, by the seizure 
and custody of the property under its process. 
Subsequently, in Buck v. Colbath, 3 Wall. [70 
U. S.] 334, 342, Mr. Jus'tice Miller, in deliver- 
ing the unanimous opinion of the supreme 
court in that ease, says that the principle of 
the case of Taylor v. Carryl [supra] was, 
that as between the two courts, where the 
property had been seized by an ofBcer of the 
one court, by virtue of its process, such pos- 
session could not for the time being be in- 
terfered with by the other court. And Mr. 
Justice Miller in that case (page 342) goes 
on to say, that whenever the litigation in the 
court where the property has first been seiz- 
ed is ended, or the possession of such court 
or its officer is discharged, then other courts 
are at liberty to deal with it according to 
the rights of the parties before them, wheth- 
er those rights require them to take posses- 
sion of the property or not. 

Now, in my view, the princii^le decided in 
the case of Taylor v. Carryl ought not to be 
e.xtended as against a lien of the character 
of that sought to be enforced by the libel- 
lants in this case. It is at best a rule of 
comity. It is a relinquishment by a court of 
admiralty— the only court which, under the 
constitution and laws of the United States, 
has jurisdiction over the lien of seamen for 
their wages, or is authorized to enforce such 
lien— of its clear jurisdiction, in favor of a 
state court, which cannot enforce or dis- 
place such lien, and has no jurisdiction over 
it, giving to the state court the right, for the 
time being, to obstruct and interfere with 



the lien and with the remedy of the seamen. 
That principle or rule of comity is, accord- 
ing to Taylor v. Canyl, to be sustained, in 
regard to a vessel which has been seized 
by and is in the lawful custody of the sher- 
iff under process from the state court, so 
i long as it is in such custody, the federal 
! court being at liberty, when the litigation in 
I the state court is ended, or when the posses- 
I sion of tile sheriff is discharged, to take pos- 
, session of the vessel and enforce against it 
I admiraltj'' liens. The lien of a seaman 
'• against the vessel for his wages will re- 
main unaffected by any action of the state 
, court in regard to the vessel. If the state 
I court, in the suit in which it issued the pro- 
i cess on which the vessel was seized and is 
held in custody, sells the vessel, the pur- 
chaser will take his title to her subject to 
the lien of the seaman for his wages, and 
the moment she passes- out of the custody of 
the sheriff, the seaman can enforce his lien, 
by serving process on her on a libel in the 
admiralty. Now, this rule of comity, thus 
regarded and limited and administered, may, 
perhaps, in ordinary cases, work no other 
mischief than to cause unuecessaiy and 
harsh delay in the enforcement of their 
rights by a class of men whose paramount 
and superior claims are recognized in tlie 
codes of law of all commercial countries. 
The state court can seize and sell only the 
interest of the owner in the vessel over aud 
beyond the amount of the liens of the sea- 
men, aud can convey no absolute right ol' 
property in the whole vessel to a purchaser. 
Legally, the lien remains, to be enforced 
the moment the hand of the state officer is 
withdrawn from the vessel. And the vessel, 
in theory at least, remains in specie, so as to 
be subjected to process for the enforcement 
of such lien. But, if the principle be ex- 
tended so far as to permit the state court, as 
against the lien of the seamen in this case 
on the freight money of this vessel for their 
wages, to appropriate that money to the pay- 
ment of the inferior claims of the creditor 
who have attached it by the process of the 
state court, the lien of the seamen on such 
money for their wages is gone, extinguished, 
put out of existence, in the face of an ad- 
mii-alt.v court, by the act of a court of com- 
mon law. The court of admiralty is to ab- 
negate functions which are confeiTCd upon 
it by the constitution and laws, aud to re- 
fuse to enforce a clearly admitte<l para- 
mount admii-alty lien, which no other court 
can enforce or directly destroy or supersede, 
because a state officer has, under process 
from a state court, attached a sum of money 
which is the subject of such lien, and is to 
peimit the state court to apply that money 
to the payment of an inferior claim not 
founded on a lien, and thus indirectly de- 
stroy the lien practically and to all intents 
and purposes. I cannot believe that auy 
such doctrine flows from the decision in 
Taylor v, Carryl, or will be sustiiined by tlie 
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supreme court of the United States. So be- 
lieving, I sustain the jui-isdietiou of this 
coui't in this case. 

In speaking of process of the state court I 
refer solely to lawful process. WKen the 
question arises as to a state process -which 
is void, it Tvill remain to he disposed of upon 
considerations which may be peculiar to such 
a ease. 

I have preferred to maintain the jurisdic- 
tion of this court upon the point on which I 
have placed it in regard to the distinction 
between this case and that of Taylor v. 
Carryl, as being a broad and not a technical 
gi'ound, and one comporting with the high 
prerogatives of a court of admiralty. I 
therefore' do not enlarge upon another point 
of distinction which might, perhaps, be tak- 
en between the two cases, founded upon the 
fact that the sheriff in this case is not in pos- 
session of the freight money and does not 
appear ever to have been in possession of it, 
although he served his wanunts of attach- 
ment upon the paities who held it, with a 
notice that it was attached as the property 
of the defendant in the warrants. The man- 
ner of attaching the money by the shei'iff 
was, indeed, so far as the question of actual 
possession of the money is concerned, of as 
high a character as the manner of attach- 
ing it by the marshal in this case. Yet it by 
no means necessarily follows that the pos- 
session of the money by the sheriff, of what- 
ever character it may be, constructive or 
otherwise, either absolutely under the state 
law of New York, or relatively when com- 
pared with the character of the possession 
of the money by the marshal in this case, is 
such a possession as was the actual posses- 
sion of the vessel by the state sheriff in Tay- 
lor V. Garryl, or such a possession as requires 
this court, under a rule of comity, to refrain 
from interfering with it, or prevents the 
mai-shal from levying his process upon it so 
us to give this court jurisdiction of it in rem. 

The view I have taken of this case pro- 
ceeds upon the ground that the sheriff claims 
by his process to have attached the whole 
freiglit money. If he claims to have attach- 
ed only the interest of the defendant in his 
attachments in what remains of the money 
over and above the amount of the paramount 
and prior maritime liens upon it, then, of 
coxirse, there can be no difficulty about the 
jurisdiction of this court, or about the at- 
tachment by the marshal, and the way is 
clear, even within the broadest application 
of the case of Taylor v. Carryl, for this 
court to ascertain the amount due to the 
seamen for their wages and pay it out of 
the freight money, leaving to the sheriff, un- 
der his attachments, just what he in fact 
attached, namely, the residuum beyond the 
amount of the paramount maritime liens. 

An order will be entered in conformity 
with this decision and giving the claimants 
one week to answer the libel. 

[See Case No. 12,210.] 
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The SAILOR PRINCE. 

[1 Ben. 461.] 1 

Distrif't Court. S. D. New York, Oct., 1867- 

MAKsnALi^iXG OF ASSETS — Seamex's Wages — 

MOJITGAGEE — JUUISDICTION — VESSEL 

AND Freight. 

1. Seamen filed a libel for wages against a 
ship and her freight, and had a decree against 
them. The vessel was sold and her proceeds 
brought into the registry. The freight money 
was also attached, bnfc was not brought into 
the registry, and the libellants applied to have 
their decree paid out of the proceeds of the 
ship. Their application was contested by one 
Patrick, who had filed a libel against the pro- 
ceeds of the vessel, to which he claimed to be 
entitJed, because he had purchased at sheriff's 
sale the interest of a foreign corporation which 
had held mortgages on the vessel which, as Pat 
rick claimed, had become forfeited (thus making 
the corporation's title to the vessel absolute) 
at the time of the commencement of the suit, 
and the issuing of the attachment in pursuance 
of which the sheriff's sale of the vessel had tak- 
en place. Patrick claimed that the decree for 
seamen's wages should be satisfied out of the 
freight instead of out of the proceeds of the 
vessel. An answer to Patrick's libel had been 
interposed by other claimants, who alleged that 
all the interest of the foreign corporation in 
the mortgages on the vessel had passed to them, 
before the commencement of the suit in which 
the attachment was issued. JSdd, that the prin- 
ciple, that, where one creditor has two funds 
to resort to. while another creditor has a se- 
curity on only one of such funds, the court will 
compel the former to resort to the other fund, 
if that is necessary for the satisfaction of both 
claims, is sometimes applied in the admiral^, 
but that it was not applicable to this case. 

[Cited in The Edith, Case No. 4,282; The 
Orient. Id. 10,369; The Olivia A. Carrigan, 
7 Fed. 511: The Hudson, 15 Fed. 170.] 

2. The admiralty has no jurisdiction to en- 
force the claim of a mortgagee of a vessel. 

fCitpd in Rodd v. Heartt. 21 Wall. (88 U. S.) 
608; The Grand Republic, 10 Fed. 399.] 

3. Patrick stood before the court only as hav- 
ing the rights of mortgagee, and his libel, being 
a libel by a mortgagee against the proceeds of 
the vessel, could not be maintained. 

4. That libel might, however, be treated as a 
petition. 

5. The court had no authority to adjiidicato 
upon Patrick's title to the mortgages, which was 
contested by the other claimants. . 

6. Even in disposing of claims against pro- 
ceeds in the registry, this court refuses to con- 
sider a claim that is contested. 

7. Patrick's claim could not be set up to de- 
feat or delay the claim of the seamen, and of 
the master and other persons interested, to be 
paid out of the proceeds. 

8. The allegation, that, prior to the attach- 
ment of the vessel, the mortgagee had taken 
possession of her, could not affect the question, 
because such taking possession was for the 
benefit of the real owner of the mortgages, 
and the question who was such real owner was 
the question in dispute between Patirick and 
the other claimants. 

9. The decree in favor of the seamen and the 
master must be satisfied out of the general fund 
in court, leaving the question whether that pay- 
ment should be charged against, the proceeds of 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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the vessel or tlie freight, to be determined ou 
the final hearing^ on Patrick's libel. 

[Cited in The Amos D. Carver, 35 Fed. 669.] 

This was a contest between different parties 
having claims upon a fund in court. The 
amount in the registry of the court arising 
from a sale of the vessel was $8,809.58. The 
libellants had a decree for seamen's wages 
amounting to $4,978.70, which was against 
the vessel and her freight. Other parties had 
claims against the vessel for wharfage, bal- 
last, master's wages, consignees' disburse- 
ments, &c., &c., amounting in all to §5,287, 
The libellants, Murray and otliers, now ap- 
plied to the court for an order that the decree 
In their favor be paid out of the proceeds of 
the ship. When the libel was filed, process 
was issued against the vessel and her freight. 
The process was not then executed on the ves- 
sel, because she was in the actual custody of 
the sheriff of the city and county of New 
York, under process issued to him from a 
state court of the state of New York. But 
the marshal returned that he had attached 
,i;7,100 in gold, beiug freight money in the 
hands of Kirkland and Von Sachs. After the 
attachment of the freight by the marshal, the 
gold attached was, by arrangement, placed in 
the hands of Messi-s. Evarts, Southniayd & 
Choate, and sold and invested in government 
securities. The marshal did not take posses- 
sion of the freight money. Prior to the at- 
tachment of it by the marshal, it had been 
attached by the sheriff under the process so 
issued to him, and it was claimed to be held 
under such process of the sheriff at the time 
the marshal attached it, [Case No. 12,218,] 
On these facts this court held that there had 
been a valid attachment of the freight money 
in this suit, and that this court, therefore, had 
jurisdiction of this action. This decision was 
made on the 13th of June, 1867, On the 19th 
of July the vessel herself, she having been re- 
leased from custody by the sheriff, was at- 
tached by tlie marshal on further process is- 
sued in this suit. The decree in favor of the 
libellants, Murray and others, was made on 
the 12th of September. The freight money 
was not in the registry of the court, but was 
still in the hands of Messrs. Evarts, South- 
mayd & Choate, 

The application of Murray and others was 
opposed by William Patrick, who filed a libel 
in this court on the 11th of September, pray- 
ing process against the proceeds of the vessel 
in the registry. The claim set up by Patiick 
was stated thus in his libel. Charles Lanier, 
on the 26th of September, 1866, brought a 
suit in the supreme court of New York against 
the Barned's Banking Company, an English 
corporation, and obtained an attachment 
against it for $50,000, to the sheriff of the 
city and county of New York. The sheriff 
on the same day attached the Sailor Prince 
under the attachment. On the 10th of July, 
1867, Lanier obtained a judgment in his suit, 
and took out an execution, on which the sher- 
iff, on the ISth of July, sold the vessel to 



Patrick for §100, which Patrick paid, receiv- 
ing from the sheriff a bill of sale of the ves- 
sel. Patrick's libel averred that the Barned's 
Banking Company were, on the 26th of No- 
vember, 1866, the legal owners of the vessel, 
by virtue of two mortgages made by Dixon 
and Wynne, her owners, one in Febraary, 
1865, and one in September, 1865, and both 
owned by the company; that both of the mort- 
gages had become forfeited, and the title of 
the company to the vessel had become absolute, 
before the 26th of November, 1866, by the 
faihu'e of Dixon and Wynne to pay the mort- 
gages; that Patrick, by becoming such pur- 
chaser, was the owner of the vessel, and was 
entitled to all the proceeds of the vessel, aft- 
er the payment of all just claims against her 
which were prior liens to his; that, under the 
libels of Murray and othex'S, process had been 
levied on both vessel and freight; that all of 
the wages and disbursements claimed by Mur- 
ray and others and by Sadler, the master, 
were earned during the voyage of the vessel 
from Manilla to New York, next previous to 
her being seized by the sheriff; that the 
freight for her cargo from Manilla to New 
York was §16,738.32; that the sheriff levied 
on the freight money under the Lanier at- 
tachment, and afterward the marshal levied 
on it under the process in this suit; that the 
freight money was afterward, by consent, 
paid over to Evarts, Southmayd & Choate, 
who held it subject to all the rights of the 
sheriff and the marshal, and of all parties in- 
terested in it; that this court had held that 
the attachment of the freight money by the 
marshal was valid, and that the freight mon- 
ey was under the control and subject to the 
order and disijosition of the court; that the 
amount of the wages of the seamen and the 
wages and disbursements of the master were, 
by law, liens on the freight, as well as on the 
proceeds of the ship, while Patrick was en- 
titled to only the proceeds of the ship; and 
that right and justice required that this court 
should order the amount of the claims of the 
seamen and master to be paid exclusively out 
of the freight, without resorting to the pro- 
ceeds of the ship in court, and that a suffi- 
cient amount of the freight should be ordered 
to be paid into court for that purpose, and 
that all the proceeds of the vessel in the reg- 
istry, after deducting such claims as might be 
prior liens on such proceeds exclusively, should 
be paid over to Patrick, 

The firm of Smith, Simpson & Co., of Lon- 
don, answered the libel of Patrick, and claim- 
ed that, by transactions between themselves 
and the Barned's Banking Company, all the 
interest of that company in the two mortgages 
on the vessel passed, prior to November 26th, 
1866, to Smith, Simpson & Co.; also, that the 
rights of Patrick in the vessel and her pro- 
ceeds were subordinate to those of Smith, 
Simpson & Co, 

W. G. Choate, for Murray and others. 

G. DeF. Lord, for Patrick. 

C. F. Southmayd, for Smith, Simpson & Co. 
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BLATCHFOED, District Judge. Tlie prin- 
ciple invoked on tlie part of Patricli, and un- 
der which the court is asked to deny the ap- 
plication of the seamen to be paid out of the 
proceeds of the vessel, is, that, where one 
claimant has two fundfe to resort to, while 
another creditor has a security on one of 
such funds only, the court will compel the 
former to resort to the other fund, if such 
a step is necessary for the satisfaction of 
hoth claims; and that, whenever the election 
of a party having two funds will disappoint 
the claimant having the single fund, the 
court will conti'ol that election, and will 
compel the one to resort to that fund which 
the other cannot i-each, and hy these means 
will protect the claimant on the single fund. 
Coote, Adm. 122, 123. This principle is a 
sound one, as a general principle of law, 
and is applied in courts of admii-alty to a 
certain extent, and in cases to which it is 
properly applicable. But in none of the 
cases cited, and relied on, on the part of Pat- 
rick, has the principle been applied to a case 
like the present one. The cases of The Tri- 
dent, 1 W- Rob. Adm. 29; The La Constan- 
cia, 4 Notes of Cas. 285; The alary Ann, 
.Tur. 95, and The Dowthorpe, 2 Notes of Cas. 
264,— were all of them cases in which the 
question arose in regard to bottomry bonds. 
In The Trident, the question was between 
two bottomry bonds; in The La Constancia, 
between two bottomry bonds and claims for 
seamen's wages, pilotage, and towage; in 
The Mary Ann, between a bottomry bond and 
a claim for seamen's wages; and in The 
Dowthorpe, between a bottomry bond and 
claims for pilotage, towage, and seamen's 
wages. Now, the jurisdiction of the admir- 
alty in cases of bottomry bonds is unques- 
tioned. It arrests the vessel and condemns 
and sells her at the suit of the holder of the 
bond. But the admiralty has no such juris- 
diction at the suit of the mortgagee of a ves- 
sel. It never takes jurisdiction of such a 
mortgage to enforce its payment, nor will 
it try, by a possessory action, the title to, 
or the right of possession of, a vessel under 
a mortgage. This is the settled doctrine of 
the courts of the United States. Bogart v. 
The John Jay, 17 How. [58 U. S.] 399. An 
enlarged cognizance of mortgages of vessels 
was given to the admiralty court in England 
by the statute of 3 & 4 VicL e. 65, but no 
similar law has been passed by congress, 
Patrick does not stand before this court with 
any higher claim than that of a mortgagee. 
He claims to represent, and stand in the 
place of, the Barned's Banking Company, as 
owners of the mortgages on the vessel, and 
to have all their rights. As mortgagee, he 
could not have brought his libel against the 
vessel. And, although it is tme that the ad- 
miralty can, where proceeds are rightfully 
in its custody, entertain supplemental suits 
by pai-ties in interest, to ascertain to whom 
the proceeds rightfully belong, and deliver 
them over to the parties who establish the 
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lawful ownei-ship thereof. (Andrews v. "Wall, 
3 How. [M U. S.] 573), yet it was decided by 
the supreme court, in the case of Schuchardt 
V. The Angelique, 19 How. [60 U. S.] 239, 
that, where a mortgage existed upon the 
moiety of a vessel, which was afterward 
libelled, condemned and sold by process in 
admiralty, and the proceeds were brought 
into the registry of the court, the mortgagee 
could not file a libel against a moiety of 
those proceeds. The libel of Patrick is such 
a libel, and, therefore, cannot be maintained. 
His claim is before the court only on his li- 
bel, and his objection to the application of 
the seamen is founded solely on his libel. 
That would, therefore, be a sufficient an- 
swer to his objection in the form in which 
it is now made. But, as was intimated by 
the supreme court in the case of Schuchardt 
V. The Angelique [supra], a mortgagee of a 
vessel can, when its proceeds are brought 
into the registry, after a sale, apply to the 
court by petition, claiming an interest in 
the fund. It is proper, therefore, to con- 
sider the claim of Patrick, as mortgagee, to 
have the seamen thrown upon the freight for 
their payment, on the assumption that Pat- 
rick is before the court in a proper way. 

I find no authority for the course of prac- 
tice urged on the part of Patrick. On the 
contx-ary, in the case of The Fortitude, 2 
Notes of Cas. 515, Dr. Lushington, the same 
judge who had previously decided the case of 
The Do^wthorpe, refused, either in the exercise 
of the ordmary jurisdiction of the court, or in 
virtue of the enlarged power given to the court 
by the statute of 3 & 4 Vict. e. 65, to entertain 
a suit, brought by the mortgagee of a share in 
a vessel, against the vessel and her freights 
the vessel being under ari'est for- wages, 
and the aid of the court being asked to ar- 
rest the freight. The court place<l its want 
of jurisdiction on the ground tliat the mort- 
gagee could not have an original action 
against the freight, and that the court could 
not adjudicate upon the title to the freight, 
which was disputed by the owner of the 
share that was not mortgaged. The court 
also says (page 523), that, in the case of 
The Dowthorpe, it was induced to go the full 
length of the authority it had. Now, in the 
present case, the court is asked to adjudicate 
upon the title to these mortgages. They are 
claimed by Patrick, and also by Smith, Simp- 
son & Co. The suit by Patrick, on the is- 
sues raised by the answer of Smith, Simp- 
son & Co., resolves itself into a contest as to 
the ownership of the mortgages. It is not 
a question of title to the vessel, for, under 
the process of the state court, nothing was or 
could be attached or sold but the right, title 
and interest of the state court debtor la the 
vessel. The suit in the state court was not 
one hi rem against the vessel, and, under the 
sale at which Patrick bought, he could ac- 
quire no better title to the vessel than Lan- 
ier's debtor possessed, and it was that title, 
and not tlie vessel itself, which he boughL 
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The Moses Taylor, 4 Wall. [71 U. S.] 427. If, 
therefore, tlie Bamed's Baiiking CJompanyhad 
no interest in the mortgages, and thus no 
interest in the vessel, Patrick has no standing 
in court That he has, for that reason, no 
standing in coui't, is asserted by Smith, 
Simpson & Co., who claim that they had ac- 
quired all the interest of the company in 
the mortgages. The adjudication of a ques- 
tion of this kind is peculiarly the province 
of a court of equity, and is not within the 
usual functions of a court of admiralty. In 
the case of The Saracen, 6 Moore, P. C.-74, 
Lord Langdale says: "With respect to the 
equitable jurisdiction of the court of admii-al- 
ty, it is true that, in the decision of cases 
properly within the jurisdiction of the court 
of admiralty, equitable considerations ought 
to have their weight, but it does not thence 
follow that the couii; of admiralty has jux'is- 
tliction to do all that courts of equity may 
do, in suits instituted by persons suing either 
for themselves, or on behalf of themselves 
and others, for the administration of assets, 
or the distribution of a common fund in 
which several persons are interested, or upon 
which they have claims. No instance of the 
exercise of any such jurisdiction has been 
cited, and, in the absence of any autliority, 
it does not appear to us that there is any 
such jurisdiction." And, even under tlie pow- 
er of the court to dispose of proceeds in the 
registiy, the court, in its discretion, refuses 
to consider a claim that is contested. Leland 
v. The Medora [Case No. 8,237]; The Mait- 
land, 2 Hagg. Adm. 253. The principle on 
which the court acts in disposing of proceeds 
in court, is not to assume the jurisdiction of 
a court of chancery, to compel parties to 
submit to a marshalling of assets, in the 
usual acceptation of that authority. The 
Rodney [Case No. 11,993]. I think, there- 
fore, tbat I should be departing from the set- 
tied course of practice in admiralty, if I 
should allow the claim set up by Patrick to 
be intei-posed to delay or control in any way 
the payment of the seamen and the master 
and the other parties interested, out of the 
proceeds of the vessel in the registry. Sea- 
men are peculiarly wards of the coru't, and 
their claims, and the other admiralty claims 
against the vessel or her freight, ought to 
be adjusted and paid -without reference to 
the contest between these rival claimants to 
the mortgages on the vessel. They will be so 
adjusted on a hearing of all pai'ties con- 
cerned, other than Patrick, and Smith, Simp- 
son & Co. 

After the above decision was rendered, an 
application was made on behalf of Patrick 
for leave to amend his libel, which was 
gmnted to him, and on this amended libel 
he renewed his application. 

BLATCHF(.)KD, District .Judge. The on- 
ly averment contained in the amendment is, 
that the mortgagee, whose interest Pati'ick 



claims to have acquired and to represent, 
through a sale of it by the sheriff in the 
state court, on an attachment issued against 
such mortgagee, had, prior to the issuing of 
the attachment, assumed the possession, 
management, and control of the vessel, and 
had paid the wages of the seamen employed 
in her, and that, by reason of those facts, 
and the other facts stated in the libel, Pat- 
lick became, and, at the time of such libel, 
was, the legal owner of the vessel, and was 
entitled to her possession, and was lawfully 
in possession of her, and is entitled to all 
her proceeds. The only new fact aveiTed, 
that was not in the libel when the case was 
befoi-e the court on the former occasion, is. 
that the mortgagee was a mortgagee in pos- 
session, exercising acts of control and owner- 
ship over the vessel. The original libel 
averred that the mortgages had become for- 
feited, and the title of the mortgagee to the 
vessel had become absolute, before the issu- 
ing of the attachment by the state court, and 
that thereby the mortgagee became the le- 
gal owner of the vessel, and that Patrick 
represented the title of the mortgagee. 

The difElculty in the case on the part of 
Patrick is, that the taking possession of the 
vessel by the mortgagee does not vaiy the 
question, so far as the controversy is con- 
cerned of which this court is asked to take 
cognizance. Although the mortgagee did 
take possession, and although, as between 
him and the mortgagor, that act may, in 
connection with the non-payment of tbe 
mortgages when due, and their consequent 
forfeiture, have been sufBcient to divest the 
mortgagor of what title he had, and vest it 
in the mortgagee, yet, if, at the time of so 
taking possession, the mortgagee did not 
own the mortgages, but had previously pass- 
ed away all interest in them to Smith, Simp- 
son & Co.. such taking possession either 
amounted to nothing so far as the mortgagee 
was concerned, or else it inured to the bene- 
fit of the real owner of the mortgages. The 
right of the mortgagee to take possession in 
Ms own right, or except as representing the 
real ow^ner of the mortgages, being contest- 
ed here by Smith, Simpson & Co., the con- 
test here is still one between Patrick, claim- 
ing that the interest in the mortgages re- 
mained in the mortgagee, who then took pos- 
session, and is now represented by Patrick, 
and Smith, Simpson & Co., who claim that 
the interest in the moi'tgages did not re 
main in the mortgagee, but had been trans- 
ferred to them. The contest here, therefore, 
remains what it was before the libel was 
amended— merely a contest as to the own- 
ership of the mortgages. The court cannot 
reach any decision on the libel without ad- 
judicating as to the title to the mortgages. 
The mere act of taking possession by the 
mortgagee could not destroy the claim of 
Smith, Simpson & Co. to the mortgages, if 
they had previously acquired the interest 
of the mortgagee in the mortgages, as is 
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claimed by tliem in their answer to Patrick's 
libel. 

I am. therefore, of opinion that the libel 
of Patrick, even as amended, cannot be sxl- 
lowed to be interposed to control the pay- 
ment of the seamen, for the reasons set forth 
in my former opinion. 

So far as the seamen, wards of the court, 
and the master, whose claims are peculiarly 
admiralty claims, and are claims against 
both ship and freight, are concerned, Pat- 
rick is not entitled to compel them to be- 
come i)arties to a marshalling of assets, and 
to wait for the payment of the amounts de- 
creed to them, until it can be determined 
whether as against Patrick they ought not 
to be paid exclusively out of the freight. 
They must be paid, and paid at once, out of 
any funds of which the court has control, on 
which they have a lien, without regard to 
Patrick's claim. But this can be done with- 
out doing injustice to Patrick. The de- 
cision of the court on the questions rais- 
ed by the libel of Patrick has been made 
on motion, and not on the formal decision of 
the suit brought by him, on a final or plenary' 
hearing. If this court is wrong in its views, 
and disposes finally now, on motion, of the 
fund in which Pati'ick Claims an interest, he 
will perhaps be cut off from the opportunity 
of correcting by appeal any error that may 
have been committed by this court. But if, 
while the seamen and master are paid, and 
paid promptly out of the money which the 
court has at its disposal to pay them, that 
is, out of the proceeds of the vessel and the 
freight indiscriminately, on both of which 
their claims are liens, and against botli of 
which they have decrees, the question as 
to whether, as regards Patrick and his 
claim, the claims of the seamen and mas- 
ter shall be charged against the vessel ex- 
clusively, or the freight exclusively, or 
both, and, if both, in what proportions 
against each, can be left open to be decided 
on the hearing of the libel filed by Patrick. 
This will do substantial justice to all par- 
ties, and an order for payment wUl be made 
accordingly. 



Case K"©. 12,220- 

The SAILOR'S BRIDE. 

[Brown, Adm. 68; i 17 Leg. Int. 245.] 

Circuit Go art, D- Michigan. Dec, 1859. 

Salvage — Quantum Mekuit — Juuisdictioji op 
Claims agaixst Foreigxers. 

1. Salvage being the compensation allowed 
to persons by whose assistance a ship or cargo 
is saved from impending peril, if the property 
is not benefited by the exertions of the sal- 
vors, they can claim no compensation as sal- 
vase. 

2. But if an effort be made in good faith, with 
means believed to be adequate, the salvor may 



1 [Reported by Hon Henry B. Brown. Dis- 
tvict Judge, and here reprinted by permission.] 



recover somethins: in the nature of a quantum 
meruit, though his efforts are unsuccessful. 
[Distinguished in The Brabo, 33 Fed. 885.] 

3. Though a court of admiralty is not bound 
to take jurisdiction of controversies growing 
OUT of contracts between foreigners having a 
domicile in this country, it may lawfully exer- 
cise it, and ought to do so, where justice re- 
quires it. 

4. It has jurisdiction in a case of salvage ren- 
dered by an American tug to a British vessel 
in Cansidian waters. 

[Appeal from the district court of the United 
States for the district of Michigan.] 

This was a ease of salvage in which the 
libellant alleged that Evans, being tlie owner 
of the steamtug Fields, a vessel duly en- 
rolled and licensed at Detroit, and used in 
navigating the lakes and rivers connected 
therewith, in descending the St. Clair rapids, 
discovered the schooner Sailor's Bride agrcund 
near the Canadian shore, and being informed 
that she was desirous of being hauled ofE, 
after some delay, procured a hawser strong 
enough, as was supposed, to draw the vessel 
from the place where she was aground, but 
the cable, not being of sufficient strength, 
parted; another, being procured, was obliged 
to be cut to presei've the tug from damage. 
In making this fruitless attempt, the tug was 
engaged six houi*s, and the libellant alleged 
that the usual charge for such sei-vice was 
at the rate of ten dollars an hour. In the 
jmswer it was averred that a special contract 
was made with the master of the tug that 
Tinless the schooner was drawn off, no com- 
pensation was to be charged, 

W. A. Moore and Mr, Blockmore, for libel- 
lant. 

Alfred Russell and Mr. "Walker, for claim- 
ant. 

McLEAN, Circuit Justice. The schooner 
Sailor's Bride was a Canadian vessel, and 
was agroimd in the St, Clair rapids, near the 
Canadian shoi-e. The tug, as appears, had 
been regularly enrolled and licensed at De- 
troit, the home port of the vessel, and was 
used in navigating the waters of Michigan 
and the adjoining states. But it seems, also, 
to have been used in towing boats over the 
St. Clair rapids, or into Detroit and other 
ports. On the present occasion it was per- 
forming the duties of a tug in attempting to 
relieve the Sailor's Bride. This was a tempo- 
rary duty, involving no right of navigation 
between two or more states, and therefore, 
was not within the rule of navigation as 
prescribed in the cases cited. Allen v. New- 
berry. 21 How. [G2 U. S.] 244; McGuire v. 
Card, Id. 248; Jackson v. Magnolia, 20 How. 
[61 IT- S,] 296. A tug engaged in towing ves- 
sels into port is, for the time being, connect- 
ed with the vessel towed, and partakes of its 
chameter. The same may be said of .a tow- 
age over the St. Clair rapids or any place 
of diffieultj-. And the only question which 
arises is, whether an American vessel so em- 
ployed may do an office of kindness to a ves- 
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sel of a foreign country, as alleged to have 
been done or attempted to be done in tbis 
case. To bold that this may not he done 
would be a strange pei-version of those laws 
of commercial intercourse which characterize 
the civilized nations of the world. 

A salvage service is defined to be the com- 
pensation allowed to other persons by whose 
assistance a ship or its loading may be saved 
from impending peril. This service must be 
within the admiralty jurisdiction, and may 
be rendered spontaneously or by request. 
And it is admitted that salvage is a compensa- 
tion for actual services rendered. But as, in 
this ease, the vessel remained aground, and 
the owner was in no respect benefited by the 
efCorts of the master of the tug, no compensa- 
tion can be claimed on that ground. 

Considering the extent of our commercial 
intercourse with other nations, and the num- 
bers of foreign vessels which annually visit 
our ports, it becomes important to inquire to 
what extent foreigners, transiently here, are 
entitled to seek redress on the mstanee side 
of the American admiralty. Mr. Justice 
Story was of opinion that, with reference to 
what may be deemed the public law of Eu- 
rope, a proceeding in rem might well be sus- 
tained by our couits where the property of a 
foreigner was within our jurisdiction. Nor 
was he able to perceive how the exercise of 
such a judicial authority clashes with any 
principles of public policy. On the contraiy, 
he thought the refusal might well be deemed 
a disregard of national comity, inasmuch as 
it would be withholding from a party the only 
effectual means of obtaining relief. The ju- 
risdiction of the admiralty in matters of con- 
tract depends not on the character of the par- 
ties, but on that of the contract, whether 
maritime or not; when, therefore, its juris- 
diction once attaches to the subject-matter, 
it will exercise it conformably with the law 
of nations, or with the lex loci contractus, as 
the case may require. The result, therefore, 
of the American authorities seems to be that, 
though the admiralty courts of this country 
are not bound to take jurisdiction of contro- 
versies growing out of maritime contracts be- 
tween foreigners having a domicile in this 
country, as they are between parties citizens 
or residents hero, yet that they may lawfully 
exercise it, and ought to do so, in obedience to 
the demands of justice. 

Two depositions on the part of the claim- 
ant have been taken, those of Peter Duas and 
Jas. Bogue, and it is objected that they were 
taken without notice. This ie unfortunate 
for the claimant, as both of these witnesses 
say that compensation was not to be made 
to the master of the tug if the Sailor's Bride 
should not be drawn off. But as no notice 
was given of taking the depositions, they are 
necessarily excluded from the jury. The 
other deposition, that of Henry P. Odell, 
states that the claimant requested the master 
of the tug to pull ofE his vessel, which he 
attempted to do, but failed. But no facts 



were stated by this witness showing any 
special contract made by the parties, and, al- 
though in the answer it is alleged no com- 
pensation was to be paid if the Sailor's Bride 
should not be removed, the depositions prov- 
ing the fact have been suppressed. 

The case stands upon the statement of one 
witness as to the contract to haul off the 
vessel. If this be placed upon the footing of 
salvage, as the effort to remove the vessel 
was ineffectual, and no benefit resulted to 
the claimant, no compensation can toe paid 
on that ground. As the evidence does not 
show any agreement to pay a specific sum 
to relieve the vessel in jeopardy, and as a 
claim for salvage cannot be maintained, it 
can only rest on a quantum meruit. And at 
this point we have to meet the objection that 
although the effort was made it was fruit- 
less, no benefit being done to the claimant. 
Under such circumstances, can the libellant 
recover? No stipulation was entered into 
that no compensation should be paid unless 
the vessel should be pulled off. The effort 
was made in good faith, and with means 
that were believed to be adequate. Six 
hom's were laboriously employed to remove 
the vessel, and no want of skill was charged 
against the master of the tug; one cable 
was broken, and another was cut, in trying 
to accomplish the object. Under the cir- 
cumstances, while I am inclined to think the 
master of the tug is entitled to some com- 
pensation, I do not think he is entitled to 
the same pay as if he had been successful. 
He was disappointed in his own efforts, and 
so was the claimant. Upon the whole, I will 
abate one-half of the amount allowed to the 
libellant, and affirm the residue of the decree 
with costs. 
Decree varied. 
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Case No, 12,231, 

The ST. GEORGE. 

[Blatchf. Pr. Cas. 351.] i 

District Court, S. D. New York. Oct. 14, ISGS. 

Prize— Attempt to Violate Blockade. 

Vessel and cargo condemned for an attempt 

to violate the blockade. 

In admiralty. 

BETTS, District Judge. The above vessel 
and cargo were captured at sea, April 22, 

1 [Reported by Samuel Blatchford, Esq.] 
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1863, off New Inlet, North Carolina, by the 
United States sbip-of-war Mount Vernon, and 
•were sent to this port for adjudication. A 
libel was filed against the prize, demanding 
its condemnation and forfeiture April 29, 1863, 
and a monition and attacliment were- the 
same day duly served thereon, which were 
returned on the 19 th of May thereafter. 
Thereupon, on due and regular proceedings 
before the com-t, the default of the prize was 
proclaimed and decreed, no person interven- 
ing or appearing therefor. It appears, from 
the certificate of the vessel's registry, that 
she was a British vessel, owned at the port 
of Hamilton, Bermuda, November 10, 1853, 
by John Jay Bowne, of that place. The ship- 
ping articles show that the crew engaged, in 
April, 1863, for a voyage from St George's 
in the Bermudas, to Baltimore, and thence 
back to the West Indies, and to St George's. 
The certificate of clearance from the same port 
cleared the vessel, with 800 bags of salt and 
a cargo of general merchandise, for Baltimore, 
April 10, 1863. The master of the vessel and 
the agent of the owner testified, on examina- 
tion in preparatorio, that they knew that 
Wilmington was in a state of blockade; that 
they knew of the state of war; that the ves- 
sel was boarded by a United States war ves- 
sel, April 22d, and warned ofE the coast; and 
that the warning was indorsed by the board- 
ing ofiicer of the vessel's papers. The first 
mate testifies that, after leaving Bermuda, 
the master suggested to him to run the block- 
ade, and that the prize was steered for the 
coast of North Carolina, to do so. No evi- 
dence is given disproving these facts. 

The case is one of a clear intention and at- 
tempt to violate the blockade, and a decree 
of condemnation and forfeitin:e of the vessel 
and cargo must be entered. 



Case Wo. 12,S22. 

In re ST. HELEN MILL CO. 

[3 Sawy, 88; 1 10 N. B. I?., 414; 8 West. Jnr. 
597.1 

District Court D. Oregon. Aug., 1874. 

Circuit Court, D. Oregon. Aug. 19, 1875. 

Corporations — Mortgage — Corporate Seal — 
Stockholders' Meetixg — ^Notice— Bank- 
ruptcy — ASSIGXEE. 

1. A corporation cannot execute a deed oth- 
erwise than under its seal. 

2. A lien by way of mortgage can only be cre- 
ated by a deed under seal, 

3. An assignee represents the rights of the 
creditors and each of them, as well as the bank- 
rupt and may therefore maintain or defend 
proceedings in regard to the property of the 
latter, which, on grounds of .public policy or oth- 
eiwise, he would not be allowed to. 

4. A corporation cannot make a deed unless 
the directors, or a majority of them, meet to- 
gether as a board, and so determine; and the 

1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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only evidence of such meeting and action is the 
"record" required to.be kept by the secretary. 
, [Cited in Corhett v. Woodward, Case No. 3,- 
223.] 

5. A stockholders' meeting has no authority 
to elect a president and secretary of the corpo- 
ration. 

6. Jleeting of stockholders without notice is 
invalid, 

[Cited in Doernbecher v. Columbia City Lum- 
ber Co. (Or.) 28 Pac. 900.] 

In bankruptcy. 

Joseph Simon and John W. Whalley, for 
assignee. 
William Strong, for creditor. 

DEADY, District Judge. On February 21, 
1874, the St Helen Mill Co., a corporation du- 
ly organized under the laws of this state, 
with a board of five directors, and doing busi- 
ness at St. Helen, was duly adjudged a bank- 
rupt, and thereafter H. S. Allen was appoint- 
ed assignee of its estate. 

On March 27, 1874, S. A. Miles made proof 
of a debt against the estate of the bankrupt 
of $3,714.28, arising upon the promissory note 
of the coi-poration, made under its coiporate 
seal to the order of said Miles, on January 
7, 1873, for the sum of $3,239.38, payable one 
day after date, with interest at the rate of 
one per centum per month, with security^' 
the security being, as claimed, a mortgage ex- 
ecuted by said coi-poi-ation upon certain lots 
in the town of St. Helen. 

To this proof of debt with security, the as- 
signee made objection: (1) That said pre- 
tended mortgage was not executed or ac- 
knowledged by the bankrupt. (2) That said 
pretended mortgage was not executed by the 
authority of said bankrupt 

The answer to the objections is irrelevant 
and immaterial. 

The facts of the case, as found by the reg- 
ister, are substantially as follows: A few 
days after the making of the note— which was 
given in settlement of a previous indebted- 
ness—the creditor asked the directors of the 
incorporation, or some of them, for security, 
at the same time giving them to understand 
that if the debt was secured he would not sue 
upon it at the following April term of court 
The result was, that after some informal con- 
versation between the four persons then act- 
ing as directors of the corporation, it was 
concluded between them that the security 
should be given, and thereupon an instrument 
purporting to be a mortgage by the St Helen 
Mill Company of certain lots in St. Helen, 
belonging to it, was executed to the creditor, 
as follows: "In witness whereof, the saig par- 
ty of the first part has hereunto set their 
hands and seals the day and year first above 
written. St Helen Mill Co- Wm. Pickering, 
Secretary. (L. S.) James Dart, President. 
(L. S,)" 

Said Dart and Pickering being two of the 
directoi-s aforesaid, and acting president and 
secretary of the corporation; and on the same 
day said Dart and Pickering acknowledged 



ST. HELEN tCase No. 12,222) 



[21 Fed. Cas. page 162] 



said instrument "to be their free act and 
deed," before the county clerk of Columbia 
county. 

At the date of signing this instrument, and 
for some years previous, said coipoi-atiou had 
a eoi-porate seal, and never had adopted or 
used itny other seal upon that or any other 
occasion, and that said corporate seal was 
not affixed to said instrument aforesaid; nor 
did said directors, at any formal meeting, ev- 
er consider or authorize the execution of said 
instrument, or the giving of any security to 
said Miles whatever. 

The capital stools; of said corporation con- 
sisted of 500 shares, and at the annual meet- 
ing of stockholders for the election of direct- 
ors thereof, on January 6, 1873, there was 
only 406 shares of said stock represented; 
and no notice of said meeting was given. 

Upon this state of facts the question arises: 
Is this instrument the deed of the corpora- 
tion? for if it is not its deed, it is not a mort- 
gage, and is therefore no security for the 
debt in question. It was an established prin- 
ciple of the common law, that coi-porations 
aggregate could only act under their common 
seal. 1 Bl. Comm. 475; Kiuzie v. Trustees 
of Town of Chicago, 3 111. 188. In this coun- 
try the rule has been much modified, but I 
know of no case which goes so far as to hold 
that a corporation can execute a deed other- 
wise than under its corporate seal. The ex- 
ceptions to the common law rule are confined 
to cases of simple eonti-acts, or conti*acts not 
under seal. A conveyance of real property by 
a corporation must be under its corporate 
.seal. Richardson t. Scott B. Co., 22 Cal. 
156. 

In Angell and Ames on Corpoi-atlons (sec- 
tion 295) it is said: "To bind a coi-poration 
by a specialty it is necessary that its corpo- 
rate seal should be affixed to the instrument. 
* * * The corporate seal is the only organ 
by which a body politic can oblige itself by 
deed; and though its agents affix their pri- 
vate seals to a contract binding upon it, yet 
these not being seals, as regards the corpora- 
tion, it is in such case boimd only by simple 
contract." 

In Eagle ^Yoolen Mills Co. v. Monteith, 2 
Or. 285, the supreme court held "that the 
deed of a corporation must be sealed with the 
corporate seal." 

Indeed, counsel for the creditor practically 
admits that this instrument is not the deed 
of the corporation, and therefore not a legal 
mortgage, but insists that it is an equitable 
one, and therefore entitled to be recognized 
and enforced in a court of bankruptcy as a 
security in favor of a creditor. 

Where a deed or agreement of sale, abso- 
lute upon its face, was intended by the par- 
ties as a mortgage or security only, equity 
will treat it and give effect to it, as such. 
Such an instrument is sometimes called an 
equitable mortgage, because equity treats it 
as a mortgage. 1 Washb. Real Prop. 502, 
."504, 50T. 



But in this case, the instrument whieb tbe 
court is asked to treat as a mortgage is in 
no sense the deed of the bankrupt "It is 
impossible to create a lien by way of mort- 
gage, by any instrument which is not a deed 
under seal. An instrument not thus execut- 
ed would not be a mortgage, though it miglit 
be a conti-act for a mortgage." 1 "Washb. 
Real Prop. 504. But if it be admitted that 
this instrument as between the parties to it, 
would be enforced in a court of equity as 
an agreement for a mortgage, still it does 
not follow that such efEect can be given to 
it in this proceeding or in any proceeding 
between tlie parties now before the court 

"An agreement to mortgage an estate as a 
security for a debt, though regarded in some 
cases as an equitable jnortgage, can have no 
validity against third persons who acquire 
legal interest in or liens upon the property. 
* * * Equity may, in some instances, re- 
form an instrument, but it cannot make one," 
1 Washb. Real Pi-op. 514. 

Now, since the date of tMs instrument the 
propei-ty mentioned therein has passed to 
the assignee. Upon the assignment he took 
the property in trust for the creditors, to ap- 
ply the same upon their several claims as 
they then existed, with or without security. 
The assignee not only succeeds to the rights 
and liabilities of the bankrupt but he also 
represents the riglits of the creditors and 
each of them; and as such representative, 
may maintain or defend proceedings in re- 
gard to the property of the bankrupt, which, 
on grounds of public policy or otlierwise, the 
latter would not be allowed to. Carr v. Hil- 
ton [Case No. 2,436]; Brock t. Terrel [Id. 1,- 
014]; In re Wynne [Id. 18,117]; Allen v. Mas- 
sey [Id. 231]. 

But this instrument is not even the con- 
tract of the coiporation, and therefore equity 
woiild not treat it as an agi'eement for a 
mortgage. Upon the facts, it is plain that the 
coiporation not only did not give the cred- 
itor a mortgage, but it never agreed to do 
so. The corporation act provides that "the 
powers vested in the corporation are exer- 
cised by the directors." Code Or. 661. But 
to act, they or a majority of them must meet 
togetlier as a board, and that fact, together 
with their conclusion, must appear from the 
"record of the official business" of the eor- 
poi-ation, which section 9 of the coi*poration 
act requires to be kept by the secretary. 
Gasliwiler v. Willis. 33 Cal. IG; The Califor- 
nia [Case No. 2,313]; D'Arcy v. Tamar, K. 
H. & C. Ry. Co., L. R. 2 Exch. 158. 

In this case, the record not only fails to 
show that at any meeting of the directors 
it was resolved or voted to give the creditor 
a mortgage or security for his debt, but tlie 
testimony of the directors who signed this 
instrument, affirmatively proves that it was 
only signed by them in pursuance of an in- 
formal understanding among the majority of 
the directors, and that the subject never 
came before the directors as a board, or was 
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;acted upon by tliem at any meeting of the 
same. 

Besides, the directors who signed this in- 
strument as "Pres." and "Sec." were never 
duly chosen. It appears from the record that 
the stockholders present at the annual meet- 
ing in 1873, after the election of directors, 
proceeded to elect a president and secretai-y 
.of the corpoi-ation. This was an \mauthor- 
ized act and void. A stockholders' meeting 
has no power to elect a president or secre- 
tary. The authority to do this is vested in 
the directoi-s "at the first meeting" after 
their election and qualification. Code Or. 
061; Gashwiler v. "Willis, supra. Indeed, the 
stockholders' meeting at which these direc- 
tors were elected was illegal, being held with- 
out notice, and less than the whole amount 
of stock represented. 

The objections to the proof of debt, with 
security, are sustained at the costs of the 
creditor. 

Affirmed on petition for review in the cir- 
cuit court, August 19, 1S75. 

FIKLD, Circuit Justice. Since the demur- 
rer to the petition in this case was argued, 
1 have carefully read the opinion of the dis- 
trict judge upon the questions presented, and 
i concur fully in its reasoning and conclu- 
sions. It presents with clearness and pre- 
cision the law aa to the necessity of a corpo- 
ration attaching its seal to an instrument to 
render it operative as its deed; and holds, in 
accordance with the imiform eun'ent of the 
authorities, that the power to execute a mort- 
gage by its officers can only be conferred by 
vote of the directoi*s meeting together and 
acting as a board; and that the only evidence 
of such vote is to be found in the official rec- 
ord of the corpoi*ation. Upon these points I 
could add nothing to the opinion. 
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Case Xo. 12,S2S. 

The ST. JOHN. 

[2 Ben. 192.] i 

District Court, S. D. New York. Slarch, I868.2 

Collision— In the Hodsos Riveh— Whistles 
— Lookout. 

1. Where a steamboat coming down the Hud- 
son river from Albany, on rounding Magazine 
Point, saw the lights of a towboat below, which 
was going up on the east side of the river, and 
the pilot of the steamboat blew two whistles, 
whereupon the towboat answered with two 
whistles and starboarded her wheel, expecting 
that the steamboat would pass to the eastward 
of her, but the latter, struck a barge on the poi-t 
side of the towboat^ the collision occurring 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Modified in Case No. 12,224. Decree of 
circuit court affirmed by supreme coiu:t in 154 
U. S. 5SU, 14 Sup. Ct. 1170.] 



about the middle of the river, and the steamboat 
having no lookout forward outside of the pilot 
house: ffdd, that the towboat was right, on 
hearing the two whistles of the steamboat, in 
starboarding her helm, and was not in fault. 

2. The pilot of the steamboat misjudged the 
nosition of the towboat, supposing she was on 
tlie west shore, instead of on the east shore, 
.ind such mistake was the cause of the colli- 
sion. 

3. The steamboat was also in fault in not 
having a proper lookout. 

In admiralty. 

Beebe, Dean & Donohue and C. Swan, for 
libellant, 
Charles Jones, for claimants. 

BLATCHFORD, District Judge. This is a 
libel filed by Abraham E. Hasbrouck, owner 
of the barge Ulster County, for a collision 
which took place on the Hudson river, near 
West Point, about 3 o'clock in the morning 
of the 20th of November, 1864, between the 
steamboat St. John and the barge. The St 
John was on a trip from Albany to New 
York, having left Albany about eight o'clock 
on the previous evening, and run to the 
place of collision, a distance of about>-.oiie 
hundi-ed miles, in seven hours, at a speed 
of over fourteen miles an hour. The Ulster 
County was in tow of a propeller called the 
Pluto, and was lashed to the port side of 
the propeller, there being another barge 
lashed to the starboard side of the propeller, 
and a canal boat in tow astern of the latter 
barge. The Pluto and her tows had left 
New York, bound to New Paltz, in Ulster 
county, opposite Poughkeepsie, about five 
o'clock on the previous afternoon, and had 
run to the place of collision, a distance of 
about fifty miles,- in ten hours, at a speed of 
about five miles an hour. The night was 
light, the weather was clear, the tide was 
about half flood, and there was scarcely any 
wind. The propeller, with her tows, went 
up on the east side of the channel of- the 
river, in the usual and proper com'se for such 
vessels, until she reached a point. nearly op- 
posite West Point, but a little below it The 
liver runs from Albany southwai-d, and, just 
above West Point, it turns abruptiy to the 
eastward, around a point called Magazine 
Point, and, after mnning in an easterly di- 
rection for a short distance, it turns abrupt- 
ly to ,the southward around West Point. 
Magazine Point being on the left bank of 
the liver and West Point on tlie right bank. 
The pilot in, cliarge of the Pluto was on the 
lookout for the St. John, her regular time 
for leaving Albany being kno^wn. The Pluto 
was going very slowly, b.eing close shut ofiC.. 
As the St. John came down and turned 
around Magazine Point, and headed to the 
eastward, the pilot of the Pluto saw her. If 
the Pluto had kept on the course she was 
then on, the St. John' would have passed to 
the westward of her and her tows, and thei'e 
would have been no collision, for the Pluto 
was well to the east side of the river; and. 
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althougli the usual course of the St. John 
was to take rather a wide sweep around 
"West Point, because she was a large boat, 
in order to get a proper turn and not col- 
lide with small vessels along the western 
shore below "West Point, yet she would 
usually so down in the middle of the river 
after she had got her turn around West 
Point. The pilot of the St. John, as soon 
as she came around Magazine Point and 
headed to the eastward, saw the light of the 
Pluto, and sounded two whistles for the 
Pluto to keep to the left The pilot of the 
Pluto immediately replied by two whistles, 
and starboarded his helm, and got his head 
to north-northwest, ninning to the left, and 
expecting that the St. John would pass to 
the eastward of him, as indicated by her 
two whistles. But the St. John came on, 
and her stem struck the Ulster County on 
her port bow and sunk her. The force of 
the blow was such as to part all the lashings 
which fastened the barge to the tug, and, 
although the St. John had slowed and stop- 
ped her engine, and reversed it, before she 
struck the barge, yet she had on sufficient 
headway, with the enormous bulk of a 
steamer over four hundred feet long, which 
had been running at a speed of nearly fifteen 
miles an hour but a short interval before, to 
cut into the barge a distance of .some ten 
feet. It is claimed, on the part of the St. 
John, that no answering whistles from the 
Pluto were heard on board of the St. John, 
and that, in consequence, after slowing, she 
blew two whistles a second time, and, get- 
ting no response to them, stopped her en- 
gine and reversed it. But the evidence is 
satisfactory that the Pluto did answer 
promptly by two whistles, and did star- 
board her helm, and it does not appear that 
the St. John took any different course after 
she blew her first two whistles from what 
she would have taken if she had heard a 
response to them, or that her movements or 
courses were at all influenced by her failure 
to hear a response from the Pinto. The St. 
John kept on without reference to where 
the Pluto was or the course she was taking, 
and ran into her. It is very clear, on the 
evidence, how and why the collision hap- 
pened. When the pilot of the St. John 
sighted the light of the Pluto across the land 
of West Point, he entirely mistook her posi- 
tion. He admits that he thought she was 
over to the west shore. So believing, he 
signaled to her to keep toward the west 
shore, and that the St. John would go to the 
eastward of her. The Pluto obeyed, and 
headed accordingly, and had got over to the 
middle of the river, in her progress from the 
easterly side of it toward the westward, 
when the collision occm'red. All the testi- 
mony agrees that the collision happened at 
nearly the middle of the river, and the wit- 
nesses from the St. John admit that they 
found the Pluto further to the eastward 
than they supposed she would be. It is man- 



ifest that the sole cause of the collision was 
the mistaking by the St. John of the posi- 
tion of the Pluto and her tows, and the mis- 
taken signal which the St. John gave for 
the Pluto to keep to the westward, which 
signal, in the position the Pluto was in, was 
properly answei'ed by the starboarding of 
her helm. The St. John was wholly in fault, 
and the Pluto and the Ulster County were 
free from fault. The Pluto, as soon as a 
collision appeared -inevitable, slowed and 
stopped, and used all proper means to avoid 
it. 

The St John had no proper lookout. The 
only persons on the lookout on board of her 
were those in the pilot house, and they mis- 
took the position of the Pluto. It has been 
again and again decided that the pilot house 
is not a proper station for a lookout, and 
this ease adds another forcible illustration 
of the propriety of the well-established rule. 
If a proper, experienced, and competent look- 
out had been stationed on the bow of the 
St. John, engaged in that duty alone, with 
his attention not distracted by other duties, 
the presumption is that he would have cor- 
rectly discerned the position of the Pluto, 
and that the collision would not have oc- 
curred. 

There must be a decree condemning tlie 
St. John in damages, with a reference to a 
commissioner, to ascertain and report them. 

[On appeal to the circuit court, the decree of 
this court was modified. Case No. 12,224. An 
appeal was then taken to the supreme court, 
where the decree of the circuit court was af- 
firmed. 154 U. S. 586, 14 Sup. Qt 1170.] 



Case No. 1S,SS4. 

The ST. JOHN. 

[7 Blatchf. 220.] i 

Circuit Court, S. D. New York. April 23, 1870.2 

Collision — Ox River — Lookout — Damages — 
SciT BY Cakkier — Pleading — Amendment, 

1. Where a steamboat was going down the 
Hudson river, and another steamboat was go- 
ing up that river with a bargo in tow on her port 
side, and a collision occurred between tin* for- 
mer vessel and the barge, in consequence of the^ 
attempt of the former vessel to pass on the 
starboard side of the latter vessel, the latter ves- 
sel being near the shore tliat was on her star- 
board side: Edd, that the former vessel was 
in fault. 

[Cited in The B. B. Saunders, 19 Fed. 122; 
The Garden City, Id. 532: The Cement 
Roek, 3S Fed. 765.] 

2. Steamboats meeting on the Hudson river 
must pass to the right, unless there be some sub- 
stantial reason why that cannot be done. 

3. The necessity of a lookout on the bow of a 
large steamboat, enforced. 

4. A steamboat which gives a signal to anoth- 
er vessel for a departure from the ordinary rule 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Modifying Case No. 10,223. Decree of cir- 
cuit court affirmed by supreme court in 154 U. 
S. 586, 14 Sup. Gt. 1170.J 
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of navigation, mii&t take the hazard of the 

consequences of making such departure herself, 

whether she hears a response to such signal or 

not. 

[Cited in Tlie Milwaukee, Case No. 9,626; 

The B. B. Soimders. 25 Fed. 731; The John 

King, 1 C. O. A. 319, 49 Fed. 472; The 

Florence, 68 Fed. 942.] 

5. An amendment of the libel as to the 
amount of damages claimed, in a suit on a col- 
lision, allowed, to remove a formal difficulty in 
the way of a just award. 

6. A carrier can maintain an action, in ad- 
miralty, for damage done to goods in his care. 

7. The amount actually paid for the hire of 
another vessel to replace one damaged by a 
collision, is more satisfactory evidence of the 
proper amount of demurrage to be allowed for 
the loss of the use of the damaged vessel while 
being repaired, than the mere opinions of wit- 
nesses giving a higher estimate of the value of 
such use. 

[Cited in Petty v. Merrill, Case No. 11,050.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York. 

[This was a libel for damages resulting 
from a collision. There was a decree in the 
district court condemning the St. John, with 
a reference to a commissioner to ascertain 
the amount Case No. 12,223. From that de- 
cree the present appeal was taken.] 

Welcome R, Beebe and Ohai-les Donohue, 
for libellant 
Charles Jones, for claimants. 

■WOODRUFF, Circuit Judge. There is very 
great difficulty in determining, from the evi- 
dence, the pi-ecise manner in which the col- 
lision in question herein was caused. The 
steamboat St^ .John, at about three o'clock, a. 
m., on the 20th of November, 1864, was on her 
voyage from Albany to New York, on the 
Hudson river. The steamboat Pluto, having 
the barge of the libellant in tow and lashed 
to her port side, was on her voyage up the 
river from New York to New Paltz in Ulster 
county. The night was clear and the moon 
about "half size." At some point in the river 
very near to West Point— either at the Point, 
or a little above or a little below— the bow 
or stem of the St. John sti-uck: the port side 
of the barge and the injury was svystained 
which is the subject of investigation. 

There are some facts either not disputed or 
so far established, that I think a safe and 
just conclusion is attainable. At Magazine 
Point, a short distance above West Point, the 
river, in its downward course, turns abruptly 
eastward, and then, at West Point, abruptly 
southward, describing, in the two curves, the 
central portion of the letter S. The Pluto 
was proceeding up the river, having the barge 
in question and two others in tow, and was 
near the eastwardly shore of the river, about 
one quarter of a mile below West Point, 
when she saw the St. John coming down, the 
St John then being at or not far below Mag- 
azine Point, and about one quarter of a mile 
above West Point The St John, having turn- 
ed Magazine Point saw the Pluto below 



West Point and her pilot and his assistants 
took her to be, as she was in fact, a steam- 
boat with barges in tow. The pilot of tbe St 
John, from his elevated position in the pilot- 
house, saw the stern-light of the Pluto, as he 
says, over the Point, before he could see her 
hull or lower lights, and judged that she was 
in the westwardly part of the river, or, as 
he expresses it, "I thought she was best to 
the west shore." He thereupon determined to 
pass to the left or on the starboard side of 
the Pluto. The testimony pretty clearly es- 
tablishes, (so far as the opinions of the wit- 
nesses, formed on such a subject at such a 
time, aided by their knowledge of the coui-se 
of the river and the shores, and, hence, the 
distance in a right line at which persons on 
approaching vessels can there see each other,) 
that the two steamboats were then nearly a 
half of a mile apart. Believing the Pluto to 
be towards the west shore of the river, and 
concluding to pass to the eastward of her, 
thepilotof theSt John signalled that intention 
to the Pluto by two whistles, and, with the 
helm of the St John hard-a-starboard, bore 
towards the east side of the river. At what pre- 
cise moment he starboarded the helm is not 
vei*y material. He must have put his helm 
a-starboard to make the necessary turn at 
Magazine Point, and he and his three as- 
sistants at the wheel all testify that, after 
that manoeuvre, the helm was not changed 
before the collision. He heard no response to 
his signal, and, shortly after, he repeated it 
by again blowing two whistles, and yet 
heard no response, and, having, as I am sat- 
isfied, already given the order to slow, as he 
came around Magazine Point, he rang to stop 
and then to back, but, notwithstanding, as 
the pilot and his witnesses say, he had got- 
ten some rear-way on the St. John, her bow 
struck the port side of the barge, and broke 
into her, so that she soon sank. 

On the barge, the whistles were heard, and 
the pilot of the barge testifies, that he an- 
swered by two whistles, to signify his assent 
to pass to the west or on the starboard side of 
the St John, and put his helm to starboard, 
to aid in that movement; but It is obvious 
that, either because the Pluto was moving 
slowly, or because she was hindered by her 
tows, she had made but little progi'ess west- 
ward when the collision took place. The wit- 
nesses generally agree that the point of col- 
lision was about the centre of the river. My 
own judgment, upon all the proofs, is, that 
it was eastwardly of the centre; else, the 
barge could not have been struck on her port 
bow, if any reliance is to be placed on the 
testimony of the witnesses for the claimants, 
that the wheel of the St John was not chan- 
ged after it was hove to starboard. This fact, 
that she was so sti-uck, is. In my mind, an 
important one, in corroboration of those wit- 
nesses; for, if the St. John had been turned 
to the westward, to go around West Point, 
before the collision, she must, if she collided 
at all with the barge, have struck her on 



ST. JOHxN (Case No. 12,224) 



C21 Fed. Cas. page 166] 



her starboard and not on her port side. And, 
to my mind, it shows, also, that the place 
of actual collision was ahove the place where 
the St. John would port her helm to take her 
course down the river, and that the collision 
occurred while she was endeavoring to pass 
to the east of the Pluto and her tows, but 
before the pilot of the St. John comprehend- 
ed the result of his mistake as to their po- 
sition. 

The collision was, therefore, due to the at- 
tempt of the St. John to pass to the east- 
ward, or on the starbojird side, of the Pluto 
and her tows. It is true, that the witnesses 
for the claimants say that the course of the 
St. John was according to the usual course of 
steamboats of her size coming down the 
river, and that it is desirable to go far to 
the east before taking a course down the 
river opposite West Point. No doubt, there 
is greater convenience in doing so; but it is 
not proved that there is any difficulty in 
heaving the helm to port in season to keep 
in the middle, or westerly of the middle, of 
the river off that point. 

The rule of navigation requires that steam- 
boats meeting shall pass to the right unless 
there be some substantial reason why that 
cannot be done. The Pluto, with her tows, 
was in her proper position, and it was the 
duty of the St. John to avoid her. If, by her 
two whistles, she invited a departure from 
the rule, she took the risk, both of her own 
whistles being heard, and, in turn, of hearing 
the response, if a response was made. She 
had no right to dictate to the other boat a 
departure from the ordinaiy rule of naviga- 
tion; and the hazard of the consequences of 
giving such a signal, whether she heard a 
response or not, rested upon her, if she per- 
■ sisted in her endeavor to pass on the star- 
board side of the other. 

The mistake of the pilot of the St. John 
was, necessarily, of a two fold character. 
From his position, looking in a straight line 
across the end of West Point, his belief that 
the light of the Pluto was to the west of the 
centre of the river, involved, also, the idea, 
that she was further north, that is, nearer 
tlie Point, than she was. Had his supposi- 
tion been correct, there would have been 
ample room for him to continue to swing 
around toward the east and then take up his 
course on the east side down the river. But, 
the Pluto being on such east side when seen, 
she was unable to get out of the way of this 
movement. The St. John should have ported 
her helm, or, at least, have steadied it, ear- 
lier, and the accident would not have hap- 
pened. 

On the Pluto nothing was done or omitted 
of which the St. John can complain. She 
had a perfect right to keep her course; and 
the St. John cannot complain that, in assent 
to her invitation to sheer to the west, the 
Pluto attempted to do so. It was not the 
fault of the Pluto, if her whistles were not 
heard by the St. John. 



The claimants, while they insist that the 
question of the sufficiency of the lookout can 
have no bearing on the liability of the St. 
John, because the proof shows that the pilot 
and his assistants in the pilot-house did, in 
fact, see the Pluto as soon as it was pos- 
sible to see her beyond West Point, and soon- 
er, from their elevated position, than a look- 
out on the bows could have seen her, never- 
theless claim that the Pluto was in fault in 
not having had a sufficient lookout. In the 
first place, the pilot of the Pluto had placed 
a man at the wheel, and was himself for- 
ward on the lookout, and saw the St. John 
as soon as she came around Magazine Point. 
He was not only on the lookout, but was 
looking for the St. John herself, as he knew 
that she was, in due course, at or near that 
Point I think the Pluto not in fault in that 
respect In the second place, I am not sat- 
isfied that a lookout on the bow of so long 
a boat as the St John would not have been 
so far forward of the pilot-house as to sec 
the Pluto sooner than the pilot did, nor that, 
when he saw her, he would not have more 
accurately judged respecting her position 
and saved the St. John from the collision. 

The proofs are not such as to warrant a 
reversal of the decree of the district court 
charging the St. John with the consequences 
of the collision. The case of The Johnson, 9 
Wall. [76 U. S.] 146, is instnietive and sus- 
tains the views above expressed, as well in 
regard to the duty of the St John to go 
to the right and pass on the port side of the 
Pluto, as, also, to the risk she assumed in 
blowing her whistles as an invitation to a de- 
parture from the usual rule. If it were ti'uo 
that the navigation of the river is so difficult, 
and the St. John so long, that she cannot gov- 
ern herself by those principles in passing 
through the turns in the river, then she 
should have slowed much earlier, and have 
come around Magazine Point with such mo<l- 
eration that she could pick her way with- 
out endangering other vessels which are 
themselves without fault; and no desire to 
keep up her speed or not to lose time in mak- 
ing the turns, nor any mere convenience in 
tunaing, ftu"nishes any excuse for not doing 
so. 

In regard to the exceptions to the report of 
the commissioner and the objection to the 
allowance of an amendment of th(> libel in 
respect to the claim for damages, I have ex- 
amined these questions, and, without ex- 
tended discussion, it must suffice to say: (1.) 
The court undoubtedly had power to allow 
an amendment, in its discretion, going not to 
the introduction of a new cause of action, 
but only to the' removal of a formal diffi- 
culty in the way of a just award. (2.) The 
right of a carrier to maintain an action for 
damage done to goods in his care, and for 
the safe and sound deliveiy of which he is 
responsible, cannot be questioned. He has 
such right even at common law, on strict 
principles. Here, if the claimants deemed 
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themselves entitled to insist that the owners 
not yet satisfied for their loss should he 
made parties, they should have soxight such 
relief earlier. On appeal, no such objection 
will be entertained. Even the master of a 
vessel is permitted, in admiralty, to proceed 
for a collision. (3.) The other objections are, 
I think, without just foundation, except the 
one to the allowance of fifty dollars per day 
for the demurrage or loss of the use of the 
barge for the residue of the season. It ap- 
pears, by the testimony of the libellant, that 
he actually hired another barge, for the resi- 
due of the season, for one thousand dollars; 
and he does not show that the service of 
that barge was not as useful to him as that 
of the barge which was injured. This is 
more satisfactory evidence of the extent of 
the libellant's loss than the opinions of the 
other witnesses. 

I am not fully satisfied with the allowance 
of twelve hundred dollars for depreciation, — 
The Isaac Newton [Case No. 7,091]; but I 
cannot say that the proofs do not justify 
the report of the commissioner in that re- 
spect 

The sum of five hundred dollars must be 
deducted from the decree, and, as to the 
residue, it should be affii-med, without costs 
of appeal. 

[On appeal to the supreme court, the decree 
of this court was affirmed. 134 U. S. 58G, 14 
Sup. Ct 1170.] 



Case K"o. 1S,S25. 

The ST. JOHN. 

[2 Spr. 266.]! 

District Court, D. Massachusetts. Feb., 1864. 

Prize— Pauticipatjon— Signal Distance. 

In admiralty. 

K. H. Dana, Jr., TJ- S. Attj'., for all the 
vessels. 

SPEAGXJE, District Judge. This steamer 
was captured at about eight o'clock in the 
morning of the 18th April last, by the United 
States steamer Stettin, under the command 
of Acting Master Beers, at Bull's Bay, in an 
attempt to break blockade. The vessel and 
cargo have been condemned, and the question 
is upon the distribution of proceeds. 

The fiag-ship New Ironsides and the Pow- 
hattan, Housatonic, Paul Jones, Flag, Lodo- 
na, and America, of the blockading squadron 
off Charleston, claim to share in the pro- 
ceeds. The principal ground of their claim, 
viz., co-operation in the common entei-prise of 
blockading, without regard to being within 
signal distance, has been disallowed by this 
com't, upon full consideration, in the case of 
The Cherokee [Case No. 2,640], and re-af- 
firmed in the more recent case of The Aries 
[Id. -529]. The only actual captor in the pres- 

1 [Reported by Hon. Richard H. Dana, Jr., 
and here reprinted by permission.] 



ent case was the Stettin, and no vessels can 
participate with her in the proceeds, unless 
they were within signal distance. 

The capture took place in the daytime, so 
that no question arises as to the seeing of 
rockets, lanterns, or Coston lights. The near- 
est vessel was liie Flag. No one states hei' 
distance at less than twelve or fourteen miles. 
Captain Sti'ong, her commander, admits that 
he could not see the Stettin, still less make 
out signals from her by flags, if she had used 
any, and that he was not within signal dis- 
tance, unless the being able to hear guns of 
certain calibre at that distance would makfe 
him so. Now, the Stettin, in the chase, fired 
as many as eight guns, the largest she had on 
board; yet none of them were heard by the 
Flag. Without undertaking to decide that a 
system of exchanging communications by 
guns cannot be established, of such a charac- 
ter as to entitle all vessels within its reach to 
share in a prize with the actual captors, it 
is enough to repeat what I decided' in the 
case of The Aries [supra], that the orders re- 
specting giins and rockets in force in the 
squadron ofC Charleston do not amount to 
such a system; and to add that, in this case, 
the Flag was not near enough to hear such 
guns as the Stettin had, in the then state of 
the wind and weather. 

The claim of the Flag to participate in pro- 
ceeds must be disallowed. The claims of the 
other vessels of the squadron fall with it, as 
they were still farther off than the Flag. 
The decree will divide the net proceeds be- 
tween the United States and the steamer 
Stettin. 
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ST. JOHN v. ERIE RY. CO. 

[10 Blatchf. 271.] i 

Circuit Court, S. D. New York. Dec. 19, 1872.2 

Raii^koad Companies — Puefehiied Stock — Mort- 
gages — Rights of Stockuolders. 

1. A certificate for shares of stock in a rail- 
road corporation declared that such stock should 
be entitled to preferred dividends, out of the 
net earnings, not to eseeed a specified rate, 
after payment of mortgage interest in full. Aft- 
er the certificate was issued, the corporation 
borrowed money and issued bonds therefor 
bearing interest, and also took leases, on rent, 
of connecting railroads; JBclJ, that the holder 
of the certificate was not entitled to be paid a 
dividend, before payment of the interest on 
such bonds, or of such rent. 

[Cited in Nickals v. New York, L. B. & "W. R. 

Co., 15 Fed. 579; New York. L. E. & W. 

R. Co. V. Nickals, 119 U. S. 308, 7 Sup. Ct. 

21o.] 
[Cited in brief in Chaffee v. Rutland R. Co., 

55 Vt. 123.1 

2. The meaning of the words, "net earnings," 
defined. 

[Cited in Mobile & O. R. Co. v. Tennessee, 
153 U. S. 497, 14 Sup. Ct. 972.] 

[Cited in Hazeltine v. Belfast & M. H. L. R. 
Co.. 79 Me. 411. 10 Atl. 331; People v. 

1 [Reported by Hon. Samuel Blatchford. Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirmed in 22 Wall. (89 U. S.) 136.] 
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San FrancisCo Sav. Union, 72 Cal. 203, 13 
Pae. 500.] 

[This was a bill in equity by Thomas St. 
John against the Erie Eaihvay Company to 
obtain a judgment as to the rights of the 
stockholders, and to protect them against the 
alleged wrongful acts of the company.] 

Dorman B. Eaton, for plaintifC. 
William W. McFarland, for defendants. 

BLATCHFORD, Disti'ict Judge. The plain- 
tiff is the holder of certificates for shares of 
stock in the Erie Railway Company, which 
certificates declare him to be entitled to so 
many shares "in the preferred capital stock" 
of the company. Each certificate contains 
these words: "Said stock shall be entitled 
to preferred dividends, out of the net earn- 
ings, if earned in the current year, but not 
otherwise, not to exceed seven per cent, per 
annum, payable semi-annually, after pay- 
ment of mortgage interest of said company 
in full." This preferred capital stock was 
issued in pui-suance of the terms of a con- 
tract entered into, October 22d, 1859. be- 
tween the shareholders and the creditors of 
a prior corporation, known as the New York 
and Erie Railroad Company. That company 
had, at the time, failed to pay at maturity 
certain of the coupons on bonds issued by it 
and secured by mortgages, and certain of its 
unsecured debts. Proceedings had been com- 
menced against it, by certain of its mort- 
gage creditoi-s, to enforce the mortgage trust, 
and a receiver of the property covered by 
the latest two of the mortgages, (there being 
five,) had been appointed. The shareholders, 
the bondholders under all of the mortgages, 
and the unsecured creditors, then entered in- 
to the contract refen-ed to. It contemplated 
and provided for the formation of a new com- 
pany, in which such shareholders in the form- 
er company should become shareholders, 
by exchange, to the same extent It appoint- 
ed two trustees, who were to purchase the 
mortgaged property, on a foreclosure sale, 
for account of the parties to the contract, and 
obtain possession of the property, displacing 
the receiver, and then receive its net earn- 
ings, and apply them to pay (1) certain float- 
ing debt of the old company, not exceeding 
^320,000 of principal; (2) certain expendi- 
tures on the Long Dock property, estimated 
at ^500,000; (3) the "delayed mortgage cou- 
pons, in the order of their priority." The 
mortgages were io continue as mortgages, 
under the new company. This left to be 
provided for, the holders of unsecured bonds. 
By the couti-act, they agreed to exchange 
their bonds for preferred stock, equal in 
amount to the amount of the bonds, and of 
the overdue coupons, and of the coupons for 
two yeai-s in advance. The contract also pro- 
vides, that "such preferred stock is to be 
entitled to preferred dividends out of the 
net earning, (if earned in the current year, 
but not otherwise,) not to exceed 7 per cent 
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in any one year, payable semi-annually, after 
payment of mortgage interest and delayed 
coupons in full;" that the trustees might' re- 
tain, from "said net earnings," a compensa- 
tion for their services; and that, in case of 
a foreclosure, the trustees might assess a 
contribution to complete the purchase, the 
amount of such contribution "to be a charge 
upon the net earnings of the road, to be re- 
paid before the payment of dividends upon 
the preferred stock, or to be funded, as the 
board of directors shall determine." 

On the 4th of April, 1860, an act was 
passed by the legislature of New York 
[Laws 1860, p. 253], providing for the or- 
ganization of the new company, by the name 
of the Erie Railway Company, after the sale 
on the foreclosure, and for the preservation 
of the mortgage liens. It also provided, that 
the capital stock of the new company should 
not exceed the amount of the capital stock 
of the old company, and of its debt unse- 
cured by mortgage, and that the unsecured 
and judgment creditors of the old company 
might receive for their debts preferred stock 
of the new company. 

On the 2d of April, 1861, an act was passed 
by the legislature of New York [Laws 1861, 
p. 213], reciting, that tlie trustees under the 
contract had purchased the property of the 
old company, under a decree for the fore- 
closure of the fifth mortgage, subject to the 
several mortgages thereon, and providing for 
the creation of the new corporation. It also 
provided, that the common capital stock of 
the new company should not exceed the out- 
standing capital stock of the old company; 
that the preferred capital stock of the new 
company should be equal to the amount of 
the total unsecured and judgment debt of 
the old company; that such preferred stock 
should "be entitled to preferred dividends 
out of the net earnings of said road, if 
earned in the cun-ent year, but not other- 
wise, not to exceed seven per cent in any 
one year, payable semi-annually, after pay- 
ment of mortgage interest and delayed cou- 
pons in full;" and that the holders thereof 
might "vote personally or by proxy, at all 
meetings of the coi^poration. in the same 
manner as the holders of common stock, but 
not otherwise." 

On the 30th of April, 1861, the articles of 
association of the new corpoi-ation were en- 
tered into, reciting at length the said con- 
tract, stating that the pi-eferred capital stock 
of the new coi-poration was to be equal to 
the amount of the total unsecured and judg- 
ment debts of the old company, recognizing 
the liability of the trustees to deliver pre- 
ferred stock, and ratifying their acts in pur- 
chasing the property, and in executing their 
trust. 

The delayed coupons were all of them paid, 
and the trust was discharged. Preferred 
stock, to the amount of $8,530,910, was is- 
sued by December 31st 1868. The defend- 
ants regularly paid dividends on the prefer- 
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Ted stoelr, until that due for the year ISOS, 
which one they did not pay. 

The practical question involved in this case 
is, whether the holders of the preferred stock 
are entitled to a seven per cent, dividend 
annually, before interest is paid by the de- 
fendants on one million of pounds of sterling 
bonds issued by them in 1865, after the pre- 
ferred stock was created, and before rent is 
paid by the defendants on any leases taken 
by them since January 1st, 18G2, of roads 
which they operate in connection with their 
own. 

The earnings of the defendants for the year 
ending December 31st, 1868, after deducting 
the ordinai-y operating expenses, the interest 
paid on mortgages existing January 1st, 
1SG2, and the rents of roads leased prior to 
January 1st, 18G2, were sufficient to pay a 
dividend to some amount on said prefen-ed 
stock. If no interest had been paid by the 
defendants on said sterling bonds, and no 
rent for roads, leases of which were taken 
after January 1st, 1862, such earnings were 
sufficient to pay a dividend to some amount 
on said preferred stock. The sterling bonds 
referred to are unsecured by mortgage, and 
bear interest at six per cent, per annum, in 
gold coin. They were issued for money bor- 
rowed by the defendants at various times 
after the issuing of said preferred stock, 
which money it was necessai-y for them to 
borrow to equip and repair their road, and 
which money was expended for those pui*- 
poses. The bonds are in the hands of hold- 
ers for value in good faith. During the year 
18GS, the defendants necessarily paid inter- 
est on said bonds to the amount of $388,- 
494.05. During the same year, the defendants 
paid $302,995.35, as the rent, for that year, 
of roads the leases of which were taken by 
It after January 1st, 1862. 

The prayer of the bill is, that the court 
will ascertain and adjudge the meaning of 
the words "net earnings," and to what roads, 
property, and franchises they relate, and the 
rights and priorities of the preferred stoek- 
iolders, and the consti-uction of said con- 
tract, statutes, and certificates of stock, and 
the duty of the defendants in regard to keep- 
ing accounts of earnings, and to paying the 
same, and the order and priority of their 
payment, and that the defendants be en- 
Joined from applying any portion of their net 
earnings, after payment of the interest on 
said mortgage bonds, to any other purpose 
than tlie payment of a dividend on said pre- 
ferred stock. 

It is contended, on the part of the plaintiJBf, 
that, as the unsecured bondholders to whom 
the preferred stock was issued, stood, when 
the contract was made, next in order, as 
■creditors, to the holders of the mortgage 
bonds, they became entitled to occupy the 
same relative position as holders of preferred 
stock, and to receive their dividends on such 
stock, Out of the earnings, before the pay- 
ment of interest on obligations incurred after 



the issuing of such stock, and of rents of 

roads the leases of which were taken after 
the issuing of such stock; that the words, 

''after payment of mortgage interest and de- 
layed coupons in full," do not mean, merely, 

"before any dividend is paid on the common 
capital stock," but mean, "next after payment 
of mortgage interest and delayed coupons 
in full;" that this construction is sensible, 
because of the prior position of the preferred 
stockholders as holders of unsecured bonds 
entitled to be paid interest next after the 
payment of mortgage interest; that tliey did 
not waive, but preserved, their position, as 
entitled to such interest, and only modified 
their right in regard to the repayment of the 
principal of their debts; that the provision 
in the contract, that the contributions by 
assessment should be repaid out of the net 
earnings, before the payment of dividends 
on the preferred stock, shows that it was not 
intended that anything should be interposed 
before the payment of such dividends, except 
what was specially expressed; that the pre- 
ferred stock is only a new form of security 
for the debts in exchange for which it was 
issued, holding the same place, and entitled 
to be paid the same interest, as such debts 
were entitled to when the exchange was 
made, subject to the proviso as to the earn- 
ing of the interest in the current year; that 
the holders of the preferred stock are not sub- 
ject to the contengeneies of new loans and 
new leases and extended enterprises; that, 
while the contract contains no limitation on 
the power of the defendants to take new 
leases, or to issue interest-bearing securities, 
it contains a limitation on their power of 
disposing of their net earnings, of which all 
persons making such leases, or lending money 
on such securities, had notice; that the shares 
of preferred stock are, in fact, perpetual 
bonds, with no right to the repayment of the 
principal, but with a specified preferential 
right in regard to interest; that the fact that 
it is called "stock," and that it is declared 
to be entitled to "dividends," and that its 
holders have an equal right to vote with 
the holders of the common stock, cannot de- 
stroy the rights which appeitain to it by the 
terms of the contract; that separate accounts 
should be kept of the losses and profits of 
the several leased roads; and that there must 
be devoted to the payment of dividends on the 
preferred stock, the earnings of the line, as 
it existed when the stock was issued, less the 
expenses of operating such line, including 
rents for any part of it, and less the interest 
on the mortgage debt. 

I do not think that a fair and reasonable 
construction of the contract, with which the 
language of the statutes, and of the certifi- 
cates of stock, is in harmony, sustains the 
views urged on the part of the plaintiff. 
The words are not, "next after payment of 
mortgage interest." They are, "after pay- 
ment of mortgage interest." The contract,' 
in its fifth article, provides that tjie holders 
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of the unsecured bonds agree to exchange 
them for "preferred stock," "to he entitled to 
preferred dividends out of the net earnings." 
The only way, mentioned in the contract, in 
which the stock was to be "preferred stock," 
was, that it was to be entitled to "preferred 
dividends." What was that word "preferred" 
to mean? "Preferred" over what? Were the 
dividends to be "preferred" over, and to be 
paid before, the mortgage interest on the five 
moi-tgages, so as to become, in fact, by the 
agreement of the holders of the mortgage 
bonds, who were parties to the contract, a 
virtual mortgage on the net earnings, to the 
extent of such dividends, prior to the lien of 
the five mortgages? But for some expres- 
sion of intention, in the contract, on that 
subject, the mere word "preferred" might be 
construed so to mean. It otherwise might 
mean, not merely "preferred," as respected 
the holders of common stock, but "preferred" 
as respected the securities held by all other 
parties to the contract. Therefore, some- 
thing must be inserted to exclude such an 
inference, and to seeiu-e to the holders of 
mortgage bonds a priority as to the payment 
of their delayed coupons, and of their future 
interest. Such priority was, accordingly, se- 
cured, by adding the words, "after payment 
of mortgage interest and delayed coupons in 
full." There is nothing to show that the 
words have any other effect, or were intend- 
ed to have any other effect. An intention 
that they should have such effect, which is 
a reasonable effect, is inferable from the fact 
that they clearly have such effect, and it is un- 
reasonable to infer any other intention, when 
that intention is a suflicient reason for insert- 
ing them. Without them, there is nothing to 
give the mortgage interest a priority over 
the "preferred dividends." In this view, it 
is impossible to see in them anything except 
the expression of a prionty in favor of the 
mortgage interest over the "preferred divi- 
dends," and impossible to see in them any 
expression of a priority in favor of the "pre- 
ferred dividends" over anything.* 

So, also, in regard to the provision for the 
repayment of the contributions. It had been 
before declared that the mortgage interest 
should have priority over the "preferred divi- 
dends." It was now desired to declare that 
the repayment of the contributions should 
have priority over the "preferred dividends;" 
and it was so declared. But, here again, 
there is nothing declaring a priority of the 
"preferred dividends" over anything. 

The priority of the "prefen-ed dividends" 
over anything depends wholly on the mean- 
ing of the word "preferred." Now, what is 
it that is entitled to "preferred dividends?" 
It is "preferred stock." But, -such stock is 
not declared to be anything more than stock 
entitled to "preferred dividends." In that 
sense only, is its character as "prefen-ed 
stock" defined by the contract. What it is 
entitled to is "dividends," and only "divi- 
dends," and they are of a defined aud special 
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character. It is entitled to nothing else. It 
has no privilege or priority, by reason of be- 
ing "preferred stock," except in reference t(j 
stock that is not so preferred, that is, com- 
mon stock. In reference to such common 
stock, the preferred stock is entitled to its 
specified prefei'ential dividends, and it is not 
entitled to anything else in reference to any- 
thing. 

The former holders of the unsecured bonds 
of the old company, by taking the preferred 
stock in exchange for their bonds, abandoned 
their position as creditors, and became mere- 
ly stockholders in the new company, as 
against then existing, and all future, cred- 
itors of tlie new company. They acquired 
the same right to vote as the holders of com- 
mon stock. In the absence of any expressed 
intention to the contrary, it would be very 
unreasonable to suppose that the general 
power of the defendants to take leases of 
roads, and pay the rents on them, and to bor- 
row money, and issue bonds therefor, and 
pay the intercst on such bonds, would have^ 
been subordinated by the legislature, or by 
themselves, to the rights of any class of their 
stockholdei-s, and equally unreasonable to 
suppose that the claims of creditors would 
liave been postponed to those of stockholders. 
When to this is added the consideration, that 
short roads leased, though unprofitable as to 
their immediate traffic, may increase largely 
the profits of a long main line which they 
feed, and that moneys borrowed and expend- 
ed in renewing and repairing what was the 
main line when the preferred stock was is- 
sued, may go largely to create any net earn- 
ings there may be, not only is the imprac- 
ticability of the views urged on the part of 
the plaintiff such as to make it most unlike^ 
ly that anything was done in accordance with 
such views, but the injustice of postponing 
the claims of the lenders of such moneys, to 
be paid their interest out of such net earn- 
ings, to the rights of stockholders to divi- 
dends therefrom, is too manifest to need re- 
mark. 

Moreover, the views urged on the part of 
the plaintiff, if sound, must be carried to 
their legitimate conclusions. The money has 
been borrowed on the sterling bonds. Their 
holdei-s are creditors. If the company should 
become bankrupt, are the claims of those 
creditors to be repaid their principal, to be- 
posti)oned to the claims of the preferred 
stockholders, in respect to the capital of their 
shares? Why not, if there is to be such post- 
ponement as between interest to the creditors 
and dividends on the preferred stock? The 
stock is, in the contract, declared to be "pre- 
ferred stock" as well as to be entitled to 
"preferred dividends." The statute and the 
certificates call it "preferred capital stock." 
If "preferred stock," why should it not have 
preference over the principal of subsequent- 
ly created debts, if dividends on it are to pre- 
cede the payment of interest on such debts? 
"Set, such a claim would probably never be 
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advanced, and certainly would not be admit- 
ted. 

The statement in the contract, the statute, 
and the certificates, that the "preferred divi- 
dends" are to he paid out of the "net earn- 
ings," sheds no light, one way or the other, 
for a solution of the question. The mortgage 
interest and the delayed coupons are also to 
be paid out of the net earnings. Net earn- 
ings are, properly, the gross receipts, less the 
expenses of operating the road to earn such 
receipts. Interest on debts is paid out of 
what thus remains, that is, out of the net 
earnings. Many other liabilities are paid out 
of the net earnings. When all liabilities are 
paid, either out of the gross receipts or out 
of the net earnings, the remainder is the 
profit of the shareholders, to go towards divi- 
dends, which, in that way, are paid out of 
the net earnings. That this is the meaning 
of the expression "net earnings," in the con- 
tract, is shown by the fact, that the contract 
states that the trustees are to receive the net 
earnings, and out of them pay the floating 
debt, and the delayed coupons, and by the 
further fact, that the contract, the statute, 
and the certificates state that the mortgage 
interest is to be paid out of the net earnings, 
by stating that the preferred dividends are to 
be paid out of the net earnings, "after pay- 
ment" (that is, out of the net earnings,) "of 
mortgage interest." 

It results, from these considerations, that 
the bill must be dismissed, with costs. 

[On appeal to the supreme court, the decree 
of tilts court was affirmed. 22 Wall. (89 U. S.) 
136.] 
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route, and the receipt of the entire compensa- 
tion for the transportation to that point, is suf- 
ficient to make out a prima facie case of con- 
tract to carry and deliver the package to that 
point. 

2. To avoid liahility in such case, the company 
must show a specific contract to carry only to 

1 [Reported bv Hon. William B. Woods. Cir- 
cuit Judge, and here reprinted by pcrmissiou.j 



its own terminus, or a settJed and uniform rule 
not to assume liability beyond that point, which 
rule must be brought home to the consignor, 
either by express notice, or by a notoriety so 
general that he may be fairly presumed to 
have had notice. 

3. Plaintiff delivered a package addressed to 
a consignee in New York, to defendant, an ex- 
press company in Mobile, paid the freight for 
the entire distance and took a receipt, stating 
that "this company is to forward the same to 
its agenl^ nearest or most convenient to destina- 
tion only, and then to deliver the same to other 
parties, they to complete the transportation; 
such delivery to terminate all liability of the 
company for such package." The company's 
route extended only to Lynchburg, but it had 
an arrangement with the Adams Express Com- 
pany to transport such packages to any point 
on the latler's route, and receive a pro rata 
share of the freight: Sdd, that the Adams Ex- 
press Company was the agent of defendant 
within the terms of the receipt, and defendant 
was liable for failure to deliver in New York. 

4. If an express company has a settled and 
I uniform rule that money packages must be 
I sealed and indorsed in a certain way, and such 

rule is brought home to the knowledge of the 
consignor, who neglects or intentionally omits 
to comply with it, and the company in ignorance 
[ of the special value of the package, takes or- 
! dinary care of it only, the company will not be 
liable for the loss. 

5. If. however, the money is stolen by an 
acent of the comnany, and the company recov- 
ers the money from the thief, it will be liable 
for the amount so recovered, upon a count for 
money had and received, notwithstanding the 
violation of its rules by the consignor. 

The evidence tended to prove this state 
of facts: After the close of the late War of 
the Rebellion, the postal seiTice between the 
Northern and Southern states was considered 
unreliable, and the defendant the Southern 
Express Company, having an office in Mobile, 
was lai'gely employed in the conveyance of 
letters. These wei-e required to be put up In 
stamped postal envelops, and the uniform 
charge on all letters, not containing money, 
for their conveyance for all distances within 
the United States was twenty-five cents. 
When the superscription did not indicate that 
the letter contained money, it was sent, on 
reaching its destination, to the post office for 
delivery. But when the superscription indi- 
cated that the letter contained money, it was 
delivered to the person to whom addi'essed 
and his receipt taken. The charge for the 
transmission of a money letter was four dol- 
lars per thousand dollars inclosed, and the 
rules of the company required the amount 
inclosed to be stated on the envelop, and that 
the envelop should be sealed in a prescribed 
way. The defendant's route extended only 
to Lynchburg, but it had an arrangement 
with Adams Express Company to transport 
packages to any point on the latter's route, 
and receive a pro rata share of the freight, 
and it was the practice of the defendant com- 
pany to deliver to the Adams Company at 
Lynchburg, packages under this agreement 
An attempt was made to bring home to the 
plaintiff a knowledge of these rules and prac- 
tices of the company, and on the part of the 
plaintifC to show that the rules of the com- 
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pany liad been relaxed in liis favor by the 
agent of the company at Mobile. On the 26th 
of May, 1866, the plaintiff inclosed six bank 
bills for one thousand dollars each, in an 
ordinary stamped postal envelop, and having 
indorsed upon it the word "important," ad- 
dressed it to J. B. Alexander & Co., New 
York City; he delivered the same to the 
agent of the defendant at Mobile, for trans- 
mission, according to the direction; paid 
twenty-five cents therefor, and took a receipt 
stating that "this company is to forward tlie 
same to its agent nearest or most convenient 
to destination only, and then to deliver the 
same to other parties, they to complete the 
transportation, such delivery to terminate all 
liability of this company for such packages." 
There was no indorsement upon the envelop 
and nothing in the manner in which it was 
sealed to indicate that the package contained 
money. On the 3d of June following, the 
plaintiff, imder precisely the same circum- 
stances, delivered another package to defend- 
ant for transmission to New York, also ad- 
dressed to J. B. Alexander & Co., and con- 
taining five thousand dollars. These two 
packages safely reached the office of the 
Adams Express Company in New York, and 
appearing to be ordinary letters of no in- 
trinsic value, were handed to the messenger 
usually employed for that purpose to de- 
posit in the New York post office for deliveiy. 
The packages were stolen by the messenger 
and neither of them nor their contents ever 
were delivered to Alexander & Co., or the 
plaintiff. There was some evidence tending 
to show that the Adams Express Company 
had recovered a part of the money contained 
m the packages from the messenger who 
stole it. 

Robert H. Smith and Thos. H. Hemdon, for 
plaintiff. 

Wm. G. Jones and John P. Southworth, for 
defendant. 

WOODS, Circuit Judge (charging jury). 
The plaintiff claims that the defendant, be- 
ing a common carrier on the 26th day of May, 
3866, undertook and agreed with plaintiff for 
a valuable consideration, to transport from 
Mobile, Alabama, and to deliver to J. B. 
Alexander & Co., in the city of New York, a 
sealed package, which the plaintiff on that 
day deUvered to the agent of defendant in 
Mobile, containing six thousand dollars, the 
property of the plaintiff. That by and through 
the negligence and carelessness and improper 
conduct of the defendant and its servants, 
said package and its contents were wholly 
lost to the plaintiff. 

riaintiff further avers that on the 3d day 
of June, 1866, the defendant, as such common 
carrier, undertook and agreed with plaintiff 
for a valuable consideration to transport from 
Mobile, Alabama, and to deliver to J. B. 
Alexander & Co., in New York City, another 
sealed package which the plaintiff on that 



day delivered to the agents of defendant in 
jMobile, containing five thousand dollars, the 
propeity of the plaintiff, and that by the neg- 
ligence, carelessness and improper conduct of 
the defendant and its servants, said last nam- 
ed package and its contents were also wholly 
lost to the plaintiff. He therefore seeks to re- 
cover of the defendant the amount of money 
contained in said packages, with interest. He 
has also included in his declaration counts 
for money had and received, and upon an ac- 
count stated. The defendant pleads the gen- 
oral issue, with leave to give in evidence any 
matter that might be specially pleaded. 

This action is brought against the defend- 
ant as a common carrier. The undertaking 
of a common carrier is to deliver the goods 
entrusted to him against all events, unless 
prevented by the act of God, or the public 
enemy, except where his liability is limited 
by contract. Before the plaintiff can recover, 
he must establish his case by proof substan- 
tially as he has stated it. Your first inquiiy 
will therefore be. Did the plaintiff deliver the 
packages containing money, or either of them, 
to the defendant, to be Carried to New York 
and delivered as alleged, and did the defend- 
ant, for a valuable consideration, undertake 
and agree to convey them to New York City 
and deliver them to J. B. Alexander &- Co., 
as the plaintiff avei-s, and has the defendant 
failed so to deliver them? On the question 
of the delivery of the packages to the agent 
of the defendant in Mobile, and the failure of 
the defendant to deliver them to J. B. Alexan- 
der & Co., in New York, I presume you will 
have little trouble. I do not understand the 
defendant to controvert these facts. They 
must be proven,' however, to your satisfac- 
tion. But the defendant alleges that its lines 
of business reach only as far north as Lynch- 
burg, Yirginia, on the route to New York 
City; that this fact was known to plaintiff, 
and that its agreement was not to convey 
the packages to New York, but to convey 
them to Lynchburg, Virginia, and then safely 
to deliver them to Adams Express Company; 
that it did so transport and safely deliver 
the packages, and that it is therefore not lia- 
ble to plaintiff for any loss which occurred 
after such delivery to the Adams E.xpress 
Company. 

You are to decide from the facts in the case, 
and controlled by the rules of law as I shall 
give them to you, what the contract of tlie 
defendant with the plaintiff was. I instruct 
you that the reception by an express compa- 
ny of a package for transportation, directed 
to a point beyond the route of the express 
company, and the receipt by such company of 
the entire compensation for the transmission 
and delivery of the package to the point to 
which it is directed, makes out a prima facie 
case of a contract to carry and deliver the 
package according to the superscription, and 
will bind the company unless a different con- 
tract is shown, or a settled and uniform rule 
established by the company not to be bound 
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beyond its own line, wMcli rule is brought 
liome to tlie consignor, either by express no- 
tice or by a notoriety so general that be may 
fairly be presumed to have had notice. If 
you find the fact to be that the defendant re- 
ceived the packages of the plaintiff directed 
to J. B. Alexander & Co., New York, for 
transmission, and received the pay for the 
entire route from Mobile to New York, then 
I instruct that prima facie, the plaintiff has 
shown a contract on the part of defendant to 
carry the packages to New York and deliver 
them according to the direction, and that the 
Adams Express ComDany and its servants 
were the agents of defendant to complete said 
transmis^on and delivery. This proof would, 
however, only make a prima facie castf, and 
the defendant may rebut it by other proof. 

It was competent for the defendant to con- 
tract that it was to be bound for the safe 
transmission of the packages over its own 
lines only, and if it has satisfied you by proof 
that it did so contract, then it cannot be held 
liable for the default of the Adams or any 
other company which undertook to complete 
the conveyance of the packages. I believe it 
is not claimed that defendant made any such 
contract expressly with the plaintiff, but it is 
insisted that such contract may be fairly im- 
plied from the form of receipt given by the 
defendant for money packages, and that such 
receipts must, from their general use by the 
company, have been familiar to the plaintiff. 
The defendant says that its receipts for mon- 
ey packages contained a provision in these 
words: "That this company is to forward the 
same to its agent nearest or most convenient 
to destination only, and then to deliver the 
same to other parties, they to complete the 
transportation, such dehveiy to terminate all 
liability of this company for such packages." 

You will first determine from the proof 
whether the contents of this receipt were 
brought home to the knowledge of plaintiff. 
If you find they were, then I say to you that 
the true constniction of this provision is that 
the defendant undertakes to deliver packages 
at any point upon its own routes, or upon the 
routes of any other company with which it 
has an arrangement to receive, convey and 
deliver packages, for a pro rata share of the 
compensation paid by the shipper; but when 
the terminus of its own route or the route of 
such a connecting company is reached, and 
the package is to go to a point beyond, then 
the defendant is only bound to deliver the 
same to other parties to complete the trans- 
portation, and on such delivery, its liability 
ceases. I instruct you, that if you find from 
the proof that there was an understanding 
between the defendant and the Adams Ex- 
press Company by which the latter agreed to 
receive from the former at the end of its 
route all packages for transmission over the 
routes of the Adams Express Company, and 
to deliver them according to the superscrip- 
tion at any point on the routes of the Adams 
Express Company, and received a pro rata 



share of the money paid the defendant for 
the transportation of the package, then the 
Adams Express Company was the agent of 
the defendant, referred to in the language of 
the receipt, and if the Adams Express Com- 
pany had an agency or oflice in New York, it 
would have been the duty of this defendant 
under that receipt to carry the package to 
New York, either by itself, or its agent the 
Adams Express Company, and then deliver it 
according to its supei-scription. You are not, 
however, to confine your consideration up9n 
this point to the terms of this receipt exclu- 
sively. You may examine the way bills and 
other blank forms of the defendant to ascer- 
tain what its contract was, and you may take 
into consideration any statements you may 
find to have been made to plaintiff by the su- 
perintendent or other agent of the defendant, 
in reference to the transmission of these or 
other packages, or any special contract or un- 
derstanding made by defendant's agent with 
plaintiff. 

If you shall find under these instructions 
that the defendant only contx-acted to carry 
the packages of the plaintiff over its own 
routes, and then to deliver them to another 
company for transmission to its destination, 
and that it has performed this contract, then 
that is an end of the case against the defend- 
ant, so far as its liability as a common car- 
rier is concerned. If, however, you find that 
the defendant undertook to convey the pack- 
ages to New York, and then deliver them to 
the persons to whom they were addressed, you 
will then proceed to consider another branch 
of the defense. This is, that the rule of the 
defendant was that packages containing mon- 
ey should be sealed in a- certain way; that 
the amount of the contents should be indorsed 
upon the package, and a certain rate of com- 
pensation for carriage, in proportion to the 
amount of money conveyed, should be paid; 
that the plaintiff, well knowing this rule, 
placed the money which he alleges was lost 
in an envelop not sealed according to the 
^•ules, nor containing a statement indorsed up- 
on the envelop of the amount of the contents, 
and that he only paid the rate charged by the 
defendant for the transmission of an ordi- 
nary letter containing no inclosure of value, 
and that by reason of this default on the part 
of the plaintiff, the packages were entrusted 
to an agent of the Adams Express Company 
in New York, who was only employed to de- . 
liver ordinary letters, and not valuable pacli- 
ages, and were thereby lost. 

Upon this branch of the defense, I instruct 
you, that the rules of the company, in order 
to have any influence upon the decision of the 
case, must have been known to the plaintiff, 
and these rules must have been settled and 
uniform. If these rules were not by the proof 
brought home to the notice of the plaintiff, or 
if the defendant was in the habit of depart- 
ing from them, and allowing exceptions to be 
made to them, and these facts were known to 
plaintiff, or if there was any understanding 
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or agreement between the plaintiff and the 
agent or superintendent, that the rule was 
not to be enforced against the plaintiff, in ei- 
ther of these cases, the existence of the rules 
can have no effect upon the decision of this 
case. In short, the rule must be settled, uni- 
form and known to plaintiff. If you find 
they jvere thus settled, imifoi-m and known to 
the plaintiff, and no exception was made by 
the agent of defendant in his favor, exonerat- 
ing him from a compliance therewith, and 
you find that the contents and value of the 
packages sent by plaintiff were improperly 
concealed by him from the defendant for the 
pui'pose of depriving him of a part of the 
compensation the defendant would otlienvise 
have claimed for the transportation and risk, 
the defendant would not be liable if using the 
ordinary vigUance which a pnident man 
would exercise over his own property of the 
same apparent value. 

I instruct you further, that if by reason of 
the failure of the plaintiff to comply with the 
rules of the defendant, known to him, the de- 
fendant was ignorant of the value of the 
package, and in consequence thereof, was in- 
duced to entrust the package to a messenger 
who was employed only to deliver packages 
of no intrinsic value, and failed to place it in 
the hands of its messenger known to be hon- 
est and trustworthy, who was uniformly em- 
ployed to deliver valuable packages, and by 
the dishonesty of the messenger to whom the 
package was entixisted, it was lost; in that 
case the defendant would not be liable. 

If you should find for the defendant upon 
these issues, it would, nevei'Uieless, be your 
duty to consider that branch of the plaintiff's 
case which arises upon what are called the 
common counts. Under them the plaintiff 
claims that the Adams Express Company is 
the agent of the defendant; that the Adams 
Company, as such agent, has uot lost the 
money of plaiutiff, or all of it, but has it or 
a large part of it in its possession, or has con- 
verted it to its own use. If you find under 
the instructions already given you, that the 
Adams Express Company is the agent of the 
defendant, and that it has retained the mon- 
ey of the plaintiff in its possession, or has re- 
covered it from any person who stole it, then 
you should find a verdict for the plaintiff for 
the amount which you may decide has come 
to the possession of the Adams Express Com- 
pany and is retained by it, or has been con- 
verted by it to its own use, with interest 
from the date of demand, if you shall find a 
demand has been made; if not, from the com- 
mencement of this suit. For, although the 
plaintiff may have knowingly violated the 
rules of the defendant in the manner of trans- 
mitting this money, still that does not divest 
the plaintiff of his property in the money, nor 
authorize the defendant, either by itself or 
agent, to confiscate it. The defendant is 
bound to pay it over on demand with interest 
from the date of demand. 

The jury returned a verdict for defendant. 
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Case No. 1S,2S9. 

The ST. JOSEPH. 

[Brown, Adm. 202; 1 Chi. Leg. News. 321; 4 
Am. Law Rev. 186; 1 Leg. Gaz. 22.] i 

District Court. W. D. Michigan. May 29, 1861). 

Maritime Liexs — Oudek of Distribution — 

MORTG.XGEF .\ND MaTERIAI^MEN' — FOR- 
EIGN AND Domestic — Advances. 

1. Strictly maritime hens have priority over 
mortgages, without reference to the period of 
time when they accrued. Material-men, having 
liens by local laws, have priority over mort- 
gagees in the distribution of the surplus. In 
this case, the court ordered the different classes 
of liens paid as follows: First, maritime liens; 
second, liens given by state laws; third, mort- 
gage liens; fourth, the assignee in bankruptcy 
of the owner. 

[Cited in Moir v. The Dubuque, Case No. 9,- 
696; The Alice Getty, Id. 193; The Theo- 
dore Perry, Id. 13,879; The Hiawatha, Id. 
6.453; The lUinois, Id. 7,005; The E. A. 
Barnard. 2 Fed. 721; The General Burn- 
side. 3 Fed. 230; The Canada, 7 Fed. 735; 
The Guidinff Star, 9 Fed. r)24; The Daisy 
Day. 40 Fed. 541.] 

[Cited in Hammond v. Danielson, 126 Mass. 
296.] 

2. No unforeseen and unexpected emergency 
need be shown to warrant a lien in favor of a 
material-man. Where the master obtains sup- 
plies, they are generally supposed to be sold on 
the credit of the vessel, and in such cases the 
vessel ia liable. 

3. A part owner and general agent and super- 
intendent of a line of boats, of which tlie re- 
spondent was one, has no lien for material, but 
must be regarded as having given crediti to the 
company. 

[Cited in The Two Marys, 10 Fed. 925; The 
Rapid Transit. 11 Fed. 327, 331; The 
Murphy Tugs, 28 Fed. 432.] 

4. Advances made by a mortgagee to sub- 
sisting lien holders at tlietimeof taking possession 
under the mortgage should be paid in the order 
in which the liens themselves would have been 
paid. 

Motion for order of distribution. 

Robert Rae, for material-men. 
Chas. Hitchcock, for mortgagee. 

WITHEY, District Judge. There has been 
a decree in favor of the libellants; the ves- 
sel lias been sold; the proceeds paid into 
the registry, from which libellants have been 
paid their decree and costs^ and there re- 
mains a sm'plus of $24,046.20. Nine supple- 
mental sints, by petition, have been entered 
by rival claimants against these proceeds. 
They are, by material-men, uuder contracts 
civil and maritime; material-men, under 
statutory liens; a mortgagee, under a mort- 
gage duly recorded according to the act of 
congress; and the assignee in bankru])lcy 
of the owners. The fund is not sufficient ti> 
satisfy all. The principle is laid down by 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict .Tudge, and here reprinted by permission. 4 
Am. Law Rev. 186, and 1 I..eg. Gaz. 22, contain 
only partial reports.] 



X21 Fed. Cas. page 175] 



(Case No. 12,229; ST. JOSEPH 



the supreme court of the Uiiitea Sbites, in 
Andrews v. Wall, 3 How. [44 U. S.] 5GS, 
tliat it is an inherent incident to tlie juris- 
diction of the admiralty court, to entertain 
supplemental suits by the parties in interest, 
to ascertain to whom those proceeds right- 
fully helong:, and to deliver them over to the 
parties who establish the lawful ownersliip 
thereof. The admiralty courts of this coun- 
tiy have geueiTilly applied this principle to 
claims arising upon liens given by state stat- 
utes, and to mortgages, as well as to strict- 
ly maritime liens. The important question, 
therefore, is as to the order of payment. As 
between the claimants before the court, mar- 
itime liens have priority over aU the others; 
this was conceded at the hearing. 

Until recently, we find no decision that 
does not give to the material-men having 
subsisting liens hy local laws priority over a 
mortgagee in the distribution of surplus, 
while there are decisions giving priority to 
such material-men. Dudley v. The Superior 
[Case No. 4,115]; The Paragon [Id. 10,70S]; 
The Hendrick Hudson [Id. 6,355] ; Justi Pon v. 
The Arbustci [Id. 7,589]; Marsh v. The Min- 
nie [Id. 9,117]; Provost v. Wilcox, 17 Ohio, 
"SSO. Cbimsel for mortgagee has read a 
newspaper report of the case of The Grace 
Greenwood [Case No. 5.652]. recently de- 
cided by the district court of Northern Illi- 
nois, postponing material-men under local 
laws to the mortgage lien, on the ground 
that the mortgage becomes, by its record In 
the office of the collector of customSj as 
strong in equity as the elaiins of the mate- 
rial-men, and applies the surplus upon the 
pilnciple that "that which is firet in time is 
strongest in right" As will be seen by the 
authorities, this decision is at variance witli 
former decisions, and it does not commend 
itself to our judgment. The water craft law 
of Michigan, under which some of the claims 
arise, postpones the mortgagee to the^ ma- 
terial-man, without reference to date of liens. 
Strictly maritime liens have " always held 
priority over mortgages, without reference 
to the ijeriod of time when they accrued, oh 
the ground that it is as much for the inter- 
est of the mortgagee as for the owner, that 
the ship should be kept in repair and sup- 
plied, to enable her to keep afloat and be in 
receipt of earnings; -thus adding to the value 
of the mortgage security, as well as to the 
ability of the mortgagor or owner to pay the 
mortgage. We do not see why material-men, 
holding liens by the local law, have not the 
same position of priority as regards the 
mortgagee, and for an equally good reason, 
as is conceded to material-men having strict- 
ly maritime liens. 

We do not understand the law of congress, 
in reference to recording mortgages, as af- 
fecting the question. We, therefore, hold to 
the following order of payments and prior- 
ities, as between the parties before the 
■court; First, maritime liens; second, liens 
given by state laws; third, mortgage, liens; 



fourth, the assignee In bankruptcy of the 
owner. 

Before referring to the individual claims, 
we notice a point made by the mortgagee 
against a portion of the claims presented, 
viz: that no unforeseen and unexpected 
emergency is shown, and which it Is claimed 
is necessary to justify holding that a lien 
exists. Until the case of Pratt T. Reed, de- 
cided in December, 1856, by the supreme 
court of the United States (19 How. [GO U. 
S.] 360), it had not been regarded as neces- 
sarj' to a maritime lien, that any unforeseen 
and unexpected emergency should exist for 
materials and supplies to a ship, when ob- 
tained, by the master. And it has been ques- 
tioned by high authority, whether the court, 
by that case, intended to change the law of 
liability for supplies to a vessel. -The court 
does not intimate any such intention, and 
does not review the authorities or refer to 
the previous rulings of the courts of ad- 
miralty. The facts of the case were that the 
owner, who was also master, procured the 
supplies without any representations of ne- 
cessity, and apparently under some general 
understanding and arrangement, which i-ais- 
ed the presumption "that there coiild be no 
necessity for the implied hypothecation of 
the vessel." 

His hon^r, Mr. Justice Swayne, at the June 
term, 1S6S, of the United States circuit coiirt, 
at Detroit, is reported to have held, in the 
case of Kelly v. The Pittsburgh [Case No. 
7,674], "that the case of Pratt v. Reed [supi-a] 
had not altered the law^ of liabiUty for sup- 
plies furnished to a vessel. Where the mas- 
ter obtains supplies, they, are generally sup- 
posed to be given on the credit of tlie ves- 
sel, and, in all such cases, the vessel is liable 
for them." Recently, his honor, Mr. Justice 
Davis, in the United States circuit court, at 
Chicago, held, that to create a maritime lien 
for supplies, it must appear not only that they 
were needful, but the existence of some un- 
foreseen and imexpected emergency must 
be shown,— The Lady Franklin [Case No. 7,- 
9S2]; thus, as we understand, holding that 
Pratt V. Reed did alter the law of liabilitj- 
for supplies, to which case the learned judge 
refers. In view of the rulings of the two 
distinguished members of the supreme court 
of the United States, taking different grounds 
as to the import of the decision in Pratt v. 
Heed [supra], it may be said the question is 
still an open one. We feel bound to follow 
the ruling of Judge Swayne; besides our 
own judgment is that such Is the eoiTect 
view. 

In reference to the individual claims, un- 
der the views already given, we regard the 
claim of James E. Stevens as possessing no 
merits. Stevens was one of the ownex'S, 
and was genei'al agent and superintendent, 
at St. Joseph, Michigan, of the line of boats 
owned by the company— The Lake Michigan 
Tmnsportatlon Company. He held sixty 
thousand dollars of the stock of. the com- 
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pany; moneys were received by him during 
the season of navigation, and he must he re- 
garded as having given credit to the com- 
pany, and not to the vessel. 

Hollister and Phelps, of Chicago, claim a 
lien under state laws— 51,978.11, accruing be- 
tween June 27 and October, 1867, the balance 
between March 27 and April 4, 1808. By the 
laws of Illinois, a claimant must assert his 
lien against a vessel within nine months aft- 
er the same la due. or the lien ceases as 
against subsequent incumbrancers, credit- 
ors, and bona fide purchasers. [Laws 1855, 
p. 149.] The vessel was taken possession of 
by the Third National Bank of Chicago, for 
breach of the conditions of its mortgage, Oc- 
tober 16, 1868, and the libellants. Miller & 
Miller, did not file their libel until Novem- 
ber 13. No excuse, therefore, is shown for 
delaying to assert this claim of 1867, until 
April 23. 1869- It must, we thin^:. be post- 
poned, at least to the payment uf all the 
other subsisting claims; then: claim, which 
accrued during the season of 1868, is al- 
lowed, 

Farrar, Taft & Knight, of Buffalo, claim a 
maritime lien for materials and supplies 
which accrued between May and September, 
1867. The greater portion of this claim is 
for machinery sent from Buffalo to Chicago 
on an order, and there delivered to, and re- 
ceived by, the vessel. This was a contract 
for which the owner would be liable, but 
creates no lien against the vessel. The other 
part of the claim, and that earliest furnish- 
ed, has been allowed to lie so long without 
being asserted, 'that as against the other sub- 
sequent and subsisting claims by material- 
men and the mortgagee, it should be regard- 
ed as stale, and be postponed to all the 
others, except the owner or his assignee. 

Good & Co., of Chicago, claim both a mari- 
time lien and, under the water craft law of 
Sliehigan, their claim is allowed, as are also 
the claims of Pratt & Coulson, Aaron D. 
Rowley, and R. A. Kapp & Co. 

The mortgage claim of the Third National 
Bank of Chicago is allowed, together with 
such advances as were made by it to sub- 
sisting lien holders, when it took possession 
of the vessel under the mortgage, such ad- 
vances having been made to seamen and 
others, to save expense and delay that would 
grow out of suits threatened against the 
ship. These advances will be paid in the 
order already announced in reference to pri- 
orities. 

The amounts of the respective claims will 
be ascertained, and payment decreed accord- 
ingly. 

Order of distribution. 

NOTE. Under the recent decision in the case 
of The Lotawana, 21 How. [62 U. S.] 558, the 
principal question involved here becomes of con- 
siderable importance. See Tlie Grace Green- 
wood [Case No. 5,652]; 2 Pars. Shipp. 149; 
Beefier v. George's Creek [Case No. 11,654]; 
In re Scott [Id. 12,517]; Francis v. The Har- 
rison [Id. 5,038]. 
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The ST. JOSEPH. 

[10 Chi. Leg. News, 2C9; 7 N. Y. Wkly. Dir. 
35.] 1 

District Court, E. D. Michigan. 1878. 

AnMiKALTi' — Maritime Contkacts — Sdippixg — 
Mastek — Tolls. 

1. An undertaking whereby a propeller, in 
consideration of its freight for the carriage of 
goods, agrees to collect of the consignee ad- 
vances and charges thereon, and repay them to 
the party from whom it receives the goods, is 
a maritime contract upon which a libel in rem 
will be sustained. 

2. Such contracts are within the scope of tlic 
master's authority, where they are shown to 
be customary in the trade and made with the 
knowledge and assent of the owners of the ves- 
sel. 

3. A libel in rem will lie for tolls imposed by 
a state statute, in favor of corporations or- 
Eanized for the improvement of rivers and har- 
bors. 

The libel of Ashley & Mitchell alleged that 
the libellants were forwai'ders and ware- 
house men, in Detroit, whose business it was 
to receive, forward and ship goods to va- 
rious ports by lake vessels; that they deliv- 
ered certain goods on board the St JoseiJh, 
consigned to different ports upon the lakes, 
the master receiving them under an agree- 
ment to transport them to the place of de- 
lively, collect libellant's charges for storage 
and advances, and pay them over to libel- 
lants; that there was due libellants $S11 for 
such charges collected and not paid over, for 
which a lien was claimed upon the propeller. 
The libel of the Alpena Harbor Improvement 
Co. alleged its existence as a corporation for 
the purpose of improving the Alpena river 
and harbor; that under its charter it had 
made such improvements, by dredging out 
the channel and maintaining docks, piers and 
wharves in the river; and that by virtue of 
its charter it was entitled to collect and re- 
ceive from each boat, vessel or craft using 
said channel, or passing through said im- 
proved river or the works of said company, 
and upon the cargo of such vessel such cer- 
tain tolls and charges fixed by commission- 
ers appointed under the statute, which tolls 
were a lien upon the vessel, under provision 
of the statute; that the propeller was en- 
gaged in the transportation of merchandise 
and passengers to and from the port of Al- 
pena, which rendered it necessary for her to 
use libellant's improvements, whereby it be- 
came liable to pay such tolls and charges, 
and being liable, her master and ownere 
promised to pay the same, and that there 
was due therefor $113.52. 

Wm. A. Moore, for libellant. 
H. C. "Wisner, for claimants. 

BROWN, District Judge. As to the libel of 
Ashley & Mitchell: It appears from the tes- 
timony that the propeller was engaged in 

1 [7 N. Y. Wkly. Dig. 35, contains only a par- 
tial report.] 
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trade from Cleveland to Saginaw; that libel- 
lant's claim was made up of charges ad- 
vanced to the ti'ansportation companies from 
whom they had received the goods, and of 
their own charges for storage; that it is 
customary, not only in the line in which the 
Benton and St. Joseph ran, but among trans- 
portation companies generally upon the 
lakes, to carry goods charged with their ad- 
vances, to collect them upon the deliveiy of 
the goods, and to repay them to the parties 
by whom the advances are made. It also 
appeared that the goods were delivered to 
the propeller, with bills of lading attached, 
showing the items of dockage and advance 
charges; that the Benton and St. Joseph 
were in the habit of stopping aflibellant's 
dock each trip, and receiving passengers and 
freight. The testimony also shows that the 
owners of the propeller, the master also be- 
ing a part owner, had full knowledge of, 
and consented to, this arrangement, and that 
each boat was in the habit of rendering a set- 
tlement eveiy month; that the goods were 
principally consigned from New York to Sag- 
inaw, to be transported from Detroit by par- 
ticular boats; that they were received at 
Detroit by libellants from the railway com- 
panies, to whom the charges for freight were 
paid, and were delivered by them to the 
steamers, under a like undertaking to pay 
their advances. This custom of doing busi- 
ness has existed for years upon the lakes, 
and is believed to be general among trans- 
portation companies throughout the United 
States. 

Two questions arise in this ease: (1) Is 
the conti-act maritime? (2) Had the master 
authority to bind the vessel by a contract of 
this description? 

1. I see no reason to doubt the maritime 
character of this contract The main busi- 
ness of the steamer was to transport the 
goods by water. This contract carries with 
it such incidental and subsidiaiy undertak- 
ings as is usual in the trade, and necessary 
for the convenient transaction of the busi- 
ness in which the propellers are engaged. A 
somewhat similar conti-act claimed the at- 
tention of the court in Monteith v. Kirkpat- 
rick [Case No. 9,721], which was a suit by 
common carriers, from Albany to New York, 
against the consignee, for their own freight, 
and advance charges paid by them at Al- 
bany when they received the goods. The 
court held that under the usage of the trade 
proven in that case, the right to recover the 
advances stood upon the same footing as the 
right to the freight. 

2. Had the master the power to bind the 
owners by this contract? While, if this were 
solitary instance, I should doubt whether 
the master would have authority to" make 
such arrangement on behalf of the vessel, T 
deem it entirely clear that such power ex- 
ists wherever the usage is general, and espe- 
cially in this case, where it was sanctioned 
by the owners of the vessel. In the ease of j 
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The Hardy [Case No. G,0o6], it was held by 
the learned disti'ict judge for the district of 
Minnesota, that a conti-act by which a steam- 
boat engages to carry goods, and collect from 
the consignee the freight money and all 
charges, advances and insurance upon the 
goods, together with the price thereof, and 
after deducting the freight to pay libellants 
the balance, was a maritime contract of 
which this court has jurisdiction by a pro- 
ceeding in rem. So far as this ease conflicts 
with that of The Robinson, decided by the 
late cii-cuit judge of this circuit, and cited, 
though not reported, in The "Williams [Case 
No. 17,710], I should feel constrained to fol- 
low the latter case. This case, however, ex- 
tended only to the undertaking of the master 
in reference to the sale of the cargo and re- 
turn of the proceeds under a C. O- D. bill of 
lading, and apparently does not touch the 
question of advance charges. The case of 
The Hardy [supra] was also followed by 
Judge Hill, of the district of Mississippi, in 
the unreported case of The Emma, in which 
a libel was sustained for failure to pay over 
the price of the goods collected upon a C. O. 
D. bill of lading. 

As to the libel of the Alpena Harbor Im- 
provement Co.: While the question was not 
formally discussed upon the argument, I may 
say in passing, that I see no valid objection, 
in the absence of congressional interference, 
to the enactment of laws for the internal im- 
provement of rivers and harbors of a state. 
Under the constitution, the power of congress 
over commerce between the states is su- 
preme, but in cases where congress has not 
seen fit to assert that power, the legality of 
improvements and even of obstructions, au- 
thorized by state authority, has been repeat- 
edly affirmed by the supreme court of the 
United States. Wilson "v. Brackbird Creet 
Marsh Co., 2 Pet [27 U. S.] 245; Veazie v. 
Moore, 14 How. [55 U. S.] 568; Gihnan v. 
Philadelphia, 3 Wall. [70 U. S.] 713; U. S. 
V, New Bedford Bridge [Case No. 15,867]; 
Kellogg V. Union Co., 12 Conn. 7; Thames 
Bank v. Lovell, 18 Conn. 500; People v. 
Rensselaer & S. R. Co., 15 Wend. 113; Mc- 
Reynolds v. Smallhouse, 8 Bush, 447; Craig 
V. Kline, 65 Pa. St 400; Chicago v. McGinn, 
51 m, 27; Duke v. Cahawba Nav. Co., 16 
Ala. 372; Packet Co. v. Keokuk, 95 U. S. 
80. 

Chapter 84, Comp. Laws of this state, au- 
thorizes the formation of corporations for the 
purpose of constructing canals or harbors, or 
improving the navigation of rivers or streams 
in this state, by dredging out the channel, 
making new entrances, and constructing 
canals to sti-aighten the same, etc. Section 11 
of the act authorizes such company to charge 
such i-ates of toll for the use of said canal 
or harbor, or for the use of any such improv- 
ed river or sti-eam, or for any dock, wharf 
or other improvements as may be established 
by three commissioners; and provides that 
such tolls or charges shall be a lien upon 
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the vessel or boat using tlie improvements 
of said company, and may be collected under 
the provisions of the water ci-aft law of the 
state; provided, however, "that no chai-ge 
shall be made for the use of any ilver, where " 
such improvement has been made, for any 
boat, vessel, raft or craft of any description, 
which might or could have used said river 
before said improvement had been made." 
Pursuant to this charter the libellant was or- 
gsmized as a coi-poration and proceeded to 
cut a channel through the bar at the mouth 
of Alpena river, to deepen the channel of the 
river, and also to coustnict wharves for the 
convenience of vessels. It is proven that the 
draft of the propeller St. Joseph was such 
that she would not have been able to enter 
the port of Alpena without making use of 
such improvements. This statute seems to 
me not only unobjectionable but a most wise 
and beneficent provision for promoting the 
commerce of the state. 

Objection, however, is made to the jxirisdic- 
tion of this court to entertain a libel in rem 
for tolls. I think the question is disposed of, 
however, in the opinions of the supreme 
<;ourt in Ex parte ilcVeil, 13 AValL [80 U. S.] 
236; and Ex parte Easton, 95 U. S. GS. In 
the first, a suit upon the admiraltj' side of 
the district court, was sustained for half 
pilotage fees, given by the state law to the 
pilot who fii-st tendered his services to a 
\-essel coming into port, notwithstanding he 
was refused. The law of the state of N. Y., 
provided for a system of licensed pilots, to 
be appointed upon recommendation of the 
board of wardens of the port of N. Y. The 
act further provides that the pilot who 
should fii-st tender his services might de- 
mand of tlie master of any vessel to whom 
the tender was made, and by whoni it was 
refused, half pilotage. The court held that 
this was not a penalty, but was a tender of 
services, upon which the law raised an im- 
plied promise to pay the amount provided in 
the statute, and that a court of admiralty 
had undoubted jurisdiction of such a eon- 
tract. In the case of Ex parte Easton. the 
same learned court held that whan'es, piers 
and landing places being essential to com- 
merce, a conti-act for wharfage was a mari- 
time contract, standing upon the same foot- 
ing as materials and supplies, for which, if 
the craft be a foreign one, a maritime lien 
existed against the ship in favor of the pro- 
prietor of the wharf. It seems to me that 
the case under consideration falls within the 
scope of this decision. The contract is mari- 
time. The law of the state gives the lien 
upon the ship, and this court is the proper 
tribunal for its enforcement. The Sottawan- 
no, 21 Wall. [88 V. S.] 538. 

A decree will be entered for the libellants 
in each case. 
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Case No. 12,231. 

The ST. LAURENT. 

[7 Ben. 7.] i 

District Court, E. D. New York. July. 1873. 

Sniri'iNG— Deliveky op Cakgo— Pkivate Whaiu' 
— Notice to Consigsee — Negli- 
OESCE OF Carrier. 
I 1. Certain eases of goods were brought to 
I New York on a steamship under an ordinary 
bill of lading. The ownei-s of the steamship 
I were the occuoants of the wharf at which slic 
discharged her cargo, and which they had in- 
closed. It was their mode of doing business 
that goods which were to be sent to the custom 
house under a general order, because their con- 
signees had not obtained custom house permits 
for their landing, were deposited in a certain 
place of deposit on the wharf. Ono of the 
cases of the goods, after being marked for gen- 
eral order, was seen by a clerk of the steanislii[) 
company standing in another part of the whart 
with the goods of a passenger. Tliey stood 
there for nearly a day, but the clerk gave no 
order and did nothing with reference to them. 
The consignee filed a libel against the steam- 
ship to recover for non-delivery of one of the 
cases. It did not appear that the missing case 
had ever been put in the place of deposit for 
general order goods. Held, that under the mode 
of delivery adopted by the ship, it was her duty 
to deposit the case in the part of the wharf 
designated for general order goods, and there to 
watch and preserve it for a reasonable time to 
enable the proper person to remove it; and the 
liability of the ship as carrier continued until 
the expiration of such reasonable time, 
rOitpd in TJnnevehr v. The Hindoo, 1 Fed. 
630.1 

2. The delivery of the case in question upon 
the wharf, Avas not such a delivery of it upon a 
public wharf with notice to the consignee, as 
would discharge the ship from liability. 

3. There was negligence in the clerk of the 
steamship in failing to remove the case marked 
"general order" to the proper deposit. 

4. The ship was liable for the loss of the case. 
In admiralty- 



BENBDICT. District Judge. The question 
to be decided in this case is whether the evi- 
dence shows a constructive delivery to the 
libellant of a case of merchandise shipped 
at Havre, on board the steamship St. Laurent, 
to be transported to New York, and there de- 
livered to the libellant. 

1 One ground taken by the defence is, that 
the evidence shows a delivery of the missing 
case to the custom house authorities, who, 
as it is claimed, were the only persons by 
law entitled to receive the case, inasmuch 
as at the time of the landing of the case the 
libellant had failed to enter it at the custom 
house and pay the d^^ties. 

I am of the opinion that the evidence fails 
to show such a delivery of the c-nse to the 

\ possession of the custom house authorities as 

' would release the shij). 

The case, not being permitted, was to be 



ST. JOSEPH, The (DH^E v.). See Case No. 
3,908. 



1 [Reported by Robert D. Benedict, Esq., aud 
B. Lincoln Benedict, Esq., and here reprinted 
by permission,! 
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taken from tbe wliarf to the general order 
store by the custom house cartmen. For mer- 
chandise of that class there was a place of 
deposit on the "wharf, -which had been desig- 
nated for that purpose by the steamship 
company. The "wharf was their own wharf, 
which they had inclosed, and where they 
placed the cargoes of their steamers as they 
arrived, in accordance with a system which 
is disclosed in the evidence. 

The duty of the ship in respect to this 
case was to deposit it in that portion of the 
inclosure, designated for general order goods, 
and there to watch and preseive it for a 
reasonable time, to enable the proper person 
to remove it; and the liability of the ship, 
as carrier, continued until the expiration of 
such reasonable time. 

The evidence in this ease fails to show that 
the missing case was ever so deposited. It 
is shown to have come out of the ship, and to . 
have been taken upon a truck by an employee 
of the ship, and marked for deposit with gen- 
eral order goods; but there is no evidence 
that it was ever so deposited. It was at 
least incumbent on the carrier to show the 
case to have been placed in the place upon 
the whax'f where the carman was to take 
it. Assuming, then, that there maj' be a de- 
livery to the custom house authorities, which 
would release the ship in a case like this, 
it must, nevertheless, be held, tliat such a 
delivery was not accomplished by what was 
done here. 

Another gi'ound taken is, that, inasmuch 
as the evidence shows the case to have been 
landed from the ship upon the wharf, in the 
day time, with notice to the consignee of the 
discharge of the steamship, and inasmuch 
as the consignee failed to apiily for the case 
within a reasonable time, tlfe carrier is 
discharged, unless there be proof of negli- 
gence in the care and custodj' of the goods 
upon the wharf. But it is entirely plain that 
this mode of delivery was not attempted 
by the ship. Here was no delivery upon a 
public wharf. The steamship landed her car- 
go at a wharf owned by the steamship com- 
pany, over which they maintained conti-ol, 
and where they had established a well known 
method of delivering cargoes. The wharf 
was inclosed, and in the inclosure was a 
place designated by the steamship company, 
and well known as the place, and the only 
proper place, for the deposit of all general 
order goods, in which place the employees 
of the steamship deposited all general order 
goods, and from which place they were taken 
by the government cartmen. 

The case in question, which should have 
Tjeen deposited in this place, never could be 
found there, and there is no evidence that 
it ever went there. It was only after the 
lapse of a reasonable time after the deposit 
of the case in the proper place upon the wharf 
—if then even, under the method of delivery 
adopted by this steamship— that the liabil- 



ity of the carrier would terminate. Xo other 
place upon the wharf than the general order 
division of the wharf was the wharf within 
the meaning of the rule which makes landing 
upon a wharf, and the lapse of reasonable 
time to take the goods, equivalent to actual 
delivery. 

A third gi'ound of defence is based upon 
the phraseology of the bills of lading, but 
this is answered by the conceded fact that 
the ship obtained a general order for the car- 
go, and elected to deliver the cargo according 
to the system established on that pier. 

These views make it unnecessary to con- 
sider whether, under the method of delivery 
adopted by this vessel, her liability as car- 
rier for general order goods did not continue 
imtil the goods passed the gate leading from 
their inclosed wharf, where tliey had sta- 
tioned a clerk who examined the loads as the 
carts passed out, took receipts if the goods 
were found correct, and turned back all goods 
not entitled to be taken by the eartman who 
was removing them. Nor is it necessary to 
discuss what lapse of time should be con- 
sidered sufficient to terminate the ship's cus- 
tody of goods, which she elects to deliver 
under a general order, when not the owner 
of the goods, but officials have the sole power 
to determine with what dispatch they will 
remove goods from the wharf. 

In addition to these features of this case 
presented by counsel, there appears to me 
to be tlie further feature that the evidence 
affirmatively shows negligence on the part of 
the steamship in the care and custody of 
this ease, after it was landed from the ship. 

The evidence of the clerk of the steam- 
ship who had charge of the landing of this 
cargo is that he kncAV that the cases called 
for by this bill of lading were to be deposited 
in the general order division of the wharf, 
and that they were so marked while yet in 
the custody of the employees of tlie ship; and 
he also says that he saw one of the cases men- 
tioned in this bill of lading, and which was 
believed by the employees of the vessel to be, 
and which doubtless was, the one now miss- 
ing, in a place other than the general order 
division of the wharf, remaining out of any 
designated portion of the Avhai-f, and stand- 
ing with some goods of a passenger which 
were waiting for examination on' the pier. 
There the case remained nearly all day. 
and yet the clerk did nothing, and said notli- 
ing, and knows nothing of what became of 
it. In my opinion, considering -the metliod 
pursued in landing this, cargo, the allowing 
such a case as this, after being marked for 
general order, to remain in such an irregular, 
place for nearly a day, without calling atten- 
tion to it, or directing its removal to its 
proper place, was negligence sufficient to ren- 
der the ship liable upon that ground alone. 

In either aspect of the ease the decree 
must be for the libellant, with an order of 
reference. 
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Case No. 13,23S. 

The ST- LAWEENCB. 

[1 Gall. 467.] 1 

Circuit Court, D. New Hampshire. Oct., 1813.2 

PKIZE — PitOPEUTY IS EXEMT COUNTKT — RiGHT TO 

JBking Away — Cundemsatiox — Ship's 
pAPiiKS — Claim— Natukalizatios. 

1. A naturalized citizen cannot lawfully bring 
away his property from an enemy country aft- 
er a knowledge of the war, without the license 
of the government. 

See Curtis, Adm. Dig. pp. 203-209, where 
the eases may all be found. [See Case No. 
12.258]. 

[See The JIary, Case No. 9,184.] 

2. An obstinate suppression of the ship's pa- 
pers, &c. coupled with a voyage from an enemy 
country, is sutiicient cause of condemnation. 

3. It is irregular for a mere nominal agent 
to interpose claims for his prmcipal, where they 
are within the jurisdiction. 

[Cited in Spear v. Place, 11 How. (52 U. S.) 
527.] 

4. If a party put himself in itinere to return 
to his native country, he is already deemed to 
have assumed the native character. 

In admiralty. 

Cummings & Pitman, for captoi*s. 
Mason, Webster & Cutts, for claimants. 

STORY, Circuit Justice. The ship St. Law- 
rence and cargo were captured by the pri- 
vateer America, John Kehew commander, on 
the 20th of June, 1813, on a voyage from 
Liverpool in Great Britain to the United 
States. From the papers and prepai-atoi-y 
examinations it appeai-s, that the St. Law- 
rence is an American ship; that she sailed 
from New York in the spring of 1812, and 
arrived at Liverpool in the ensuing summer. 
Prom thence she sailed to some port in 
Sweden, or in the Baltic, with a British li- 
cense to protect her on her voyage thither, 
and on her return to Livei-pool and the Unit- 
ed States. She was frozen up in some noilh- 
ern port during the last winter, and return- 
ed to Liverpool in April, 1813. During all 
this time, she was owned by aiessrs. Thomp- 
son & Dickey, American merchants residing 
at Baltimore. Early in the month of iMay, 
1813, the agents of Messrs. Thompson & 
Dickey at Liverpool contracted for the sale 
of the ship, or actually sold her to the mer- 
cantile firm of Messrs. Ogden, Richards, & 
Selden, (of whom the two latter are resident 
merchants at Liverpool, and the former at 
New York,) the one half on their own ac- 
count, or the account of one of the partners, 
the other half on account of the claimant, 
Jlr. Alexander McGregore. After this sup- 
posed sale, the present master was appointed 
to the command by Messrs. Ogden, Rich- 
ards, & Selden. No bill of sale of the ship 
was actually made, and the contract was left 

1 [Reoorted by John Gallison, Esq.] 

2 [Affirmed in 8 Cranch (12 U. S.) 431.] 



to be ratified by the original owners in the 
United States. No transfer has ever been 
made by the latter, and yet the ship is now 
claimed by Messrs. Ogden & McGregore, as 
their own propeity. 

The cargo, which, with a very inconsider- 
able exception, consists of British manufac- 
tui-es, was taken on board at Liverpool, and 
the ship sailed from thence about the 30th 
of May, 1813, protected by a British license 
and passport from Lord Sidmouth, against 
British capture during the voyage. Mr. JIc- 
Gregore and family were passengers in the 
ship. From his examination in preparatory, 
and the papei-s on board, it appears that he 
is a native of Scotland; that in January, 
1795, he was naturalized as a citizen of the 
United States; that for the last seven years 
he has resided, as a merchant, in Livei-pool, 
where he mai'ried his present wife, and 
where four of his children were born. He 
seems to have received his permission to 
come to the United States, in the chai-acter 
of a British subject, by a passport from Lord 
Sidmouth; whereas the passports to other 
passengers, who were American citizens, 
were from the alien otS.ce. Mr. McGregore 
does not pretend that his residence in Liver- 
pool was for temporary purposes; and it 
must therefore be taken upon general prin- 
ciples, as his place of permanent domicile for 
purposes of ti-ade. The bills of lading of the 
cargo, which are all in a general form, con- 
signed "to order," were delivered up to the 
captors; but all the invoices and letters, 
which respected the title and character there- 
of, though admitted to have been on board, 
were retained and suppressed by the mas- 
ter, who, to use his own expression, "has 
done with them what he had a right to do." 
Mr. McGreg(?re states, that they have been 
delivered to the consignees. However this 
may be, thej' have been and still are studi- 
ously and obstinately suppressed; and have 
never been offered to the view of the court. 

The conduct of the master is in the high- 
est degree reprehensible. He has been guilty 
of a flagrant breach of duty; and since the 
suppression has been persevered in and coun- 
tenanced by the consignees, it cannot but 
afford the most violent suspicions of con- 
cealed enemy interests. Under such circum- 
stances, it would be difficult to relieve the 
great majority, if not the whole of the claims, 
from the imputation of an hostile character; 
and, coupling the suppression with the origin 
of the voyage, I should hold it my duty to 
pronounce a general confiscation. The cause 
however may well be disposed of upon other 
more general grounds, and I shall therefore 
waive the decision of it upon that, to which 
I have alluded. 

Various claims have been interposed, in- 
dependent of those of Messrs. Ogden & Mc- 
Gregore, (which cover the ship and paii; of 
the cargo) in behalf of citizens of the United 
States. The claiming party however, in all 
these cases, is Mr. Ogden, who seems to act 
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as genei-al agent for all concerned. I cannot 
approve of this course. Where the parties 
live in the United States, and are under no 
disability, I can perceive no law or reason 
to countanance a claim and affidavit by a 
more nominal agent. It cannot but lead to 
the most unjustifiable irregularities, and per- 
haps to the most mischievous frauds. A 
nominal party may set up his pi*etensions be- 
fore the court, and, while he makes no af- 
fidavit of real interest, may find an easy 
agent to credit or to assert any plausible 
tale before the court, without any hazard of 
detection. I do not pretend to impute any 
such misconduct to the present parties; yet 
I think it would be difficult to say, that their 
conduct might not, if strictly scrutinized, 
warrant such an interpretation. I disclaim 
however any intention to make the inference, 
in this case. 

All the claims thus interposed by Mr. Og- 
den, with one exception, claim the property 
as purchased with funds or debts due in 
England, before the war. Mr. Penniman's 
claim alleges, that the goods were actually 
purchased before the war. Now I cannot but 
remark, that if these facts were material, it 
would be somewhat difficult to conjecture, 
how they should have been laiown to Mr. 
Ogden. He must take them upon the asser- 
tion of the parties; and if so, I beg to know, 
why they cannot also assert the facts in a 
more solemn manner, and with more solemn 
proof to the court? 

The facts, however, are not in my Judg- 
ment material. It is a principle of settled 
law, which cannot now be brought mto con- 
troversy, that all trade with the public ene- 
my without a license is illegal, and subjects 
the property engaged therein to condemna- 
tion. And it is no excuse, that' the property 
was purchased before the war, much less that 
the funds only, and not the purchase, existed 
before the war in the enemy country. 

The cases of The Lady .Tane, The Juffrouw 
Louisa Margaretha, The William, and The 
St. Philip, cited in The Hoop, 1 O. Rob. Adm. 
lOG, and Potts v. Bell. 8 Term R. 54S, wouTd 
alone be decisive; and on principle it seems 
to me, that the same must be the legal result. 
These cases clearly show, that the circum- 
stances of funds in an enemy country, or 
purchase of goods before the war, will not 
shelter the party from the operation of the 
rule, as to illegal traffic. I will not, there- 
fore, take up time by any elementary rea- 
soning on the subject 

The claim of Mr. McGregore seems to have 
received a distinct consideration in the dis- 
trict court, upon the supposition that he was 
to be deemed an American citizen changing 
his domicile, and in itinere to resume his 
American character. I will not stop to con- 
sider, whether this is true in point of fact; 
because, admitting it in the broadest tei-ms, 
it cannot exempt his property from confisca- 
tion. If an American citizen could not law- 
fully go to Great Britain, and take away 



merchandize purchased before the war, I am 
at a loss to perceive, how an American citi- 
zen, domiciled there, could acquire higher 
privileges. It is not pretended that Mr. Mc- 
Gregore purchased these goods before the 
war, and I will add, that he has not, in any 
affidavit, given us any particular account of 
the ownership. We have his word only for 
the title and the extent of his claim; a claim 
also made by an agent, although he' was him- 
self upon the very spot 

The cases, in which the party's putting 
himself in itinere, to return to his native 
coimtry, has been held to exempt his properly 
from the hostile character acquired by the 
residence, are cases where such property has 
been engaged in a trade completely lawful 
in the native character. But the principle 
never has been and never could be extended 
to protect a ti-ade, which was illegal in a 
native citizen; more especially a trade which 
in the native character would be in the high- 
est degree noxious. This distinction pervades 
the cases, and reconciles all the apt)arent in- 
consistency. See The •William, cited in The 
Hoop, 1 O. Rob. Adm. 196, and S Term R. 
D48; The Indian Chief, 3 0. Rob. Adm. 12. 

In either view, therefore, in the character 
of a British subject or an American citizen, 
Mr. McGregore's property is liable to con- 
fiscation. I should have been glad to have 
avoided the decision of this claim, from mo- 
tives of delicacy, which are known to the 
counsel; but it has been required at my 
hands, and if I am wrong, it is a source of 
great consolation, that the cause can go to 
the highest tribunal. 

As to the adventure claimed by Mr. Webb, 
the master, it appears that it consists partly 
of Russian manufactures, sent by him to 
England, and partly of British manufactures, 
purchased since the war, from his fxmds pre- 
viously remitted there. Mr. Webb sailed 
from Archangel in June, 1812, and arrived in 
England in the following October. The goods 
purchased in England must of course be con- 
demned. As to the Russian goods, I should 
have been glad to have given them a more 
indulgent consideration. But no case exists, 
to my knowledge, in which the origin of the 
goods has afforded a favorable distinction, to 
exempt them from the general rule. They 
are not of great value, and I hope that the 
captors, notwithstanding the master's mis- 
conduct, will not insist upon an application 
of the um-elaxed rule, in its full rigor, to 
either part of the master's adventure. 

The claim of Messrs. Ogden & McGreg- 
ore, so far as respects the ship, is utterly un- 
supported in fact But let the ship belong to 
whom she may, enemies or citizens, she must 
share the general fate of the cargo. 

I reverse the decree of the district court, 
reject the claims of the parties, and also the 
claim of the United States, interposed for a 
forfeiture of the ship and cargo under the 
non-importation act, and condemn the whole, 
as good and lawful prize to the captors. 
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After this decree was rendered, and an ap- 
peal allowed to tlie supreme court, the cap- 
tors moved for a sale of the ship and cargo. 

STORY, Circuit Justice. I consider that 
this motion is to he granted almost as of 
course. Tlie practice is well settled; but con- 
sidering all circumstances I shall order the 
proceeds of the sales to he retained by the 
court, and deposited in the public banks at 
Portsmoutli, to await the final orders of the 
coiirt. 

[NOTE. On appeal to the supreme court the 
decree of the circuit court was affirmed, with 
costs, except so far as it condemned those por- 
tions of the cargo claimed by Penniman and 
McGrosore. which tlie court decided to hold over 
until the next term. S Oranch (12 XJ. S.) 434. 
At the next term the judgment of the circuit 
court as to these claims was affirmed. 9 Cranch 
as U. S.) 120. Pending these two hearings, 
the cause having been remanded for further 
and final proceedings, an application was made 
to have the shares of the captain and some of 
the crew, when ascertained, paid into the hands 
of their particular agents, and not into the 
liands of the supposed general agent of the ship. 
The application was referred to commissioners. 
Case No. 12.233-3 



Case Ko, 12,233. 

The ST. LAWRENCE. 

[2 Gall. 19.] 1 

Circuit Court, D. New Hampshire. May Term, 
1814. 

FurzE — DisTiii lUTiox — PuiZE Agents — Officeks 
AND Cui:w OF Captou— Commas DEU. 

1. A court of prize will take cognizance, not 
only of all questions of prize, but of every in- 
cident thereto, until a final adjustment of all 
claims arising from the capture. It will, there- 
fore, entertain a supplemental suit for the dis- 
tribution of prize proceeds. 

2. Where the proceeds have been paid to 
prize agents, and the cause is no longer pending, 
the proper jurisdiction is the district court. 
Where the proceeds remain in the circuit court, 
nppHcation may be originally made there, to 
compel distribution. 

[Cited in Jackson v. The Magnolia, 20 How. 
(61 U. S.) 328.] 

3. The prize act of 27tir Jan., 1813 [2 Stat. 
794]. c. lo.j, authorizing the marshal to make 
distribution, does not narrow this jurisdiction. 
He still acts subject to the control of the prize 
court. 

4. That act docs not apply to sales made un- 
der interlocutory decrees, but only to sales after 
iinal condemnation. 

5. Of the appointment, duties and authority 
of prize agents. 

See the very able opinion of Dr. Oroke in 2 
Hall's Law J. 133, 

6. Prize asrents have a lien on the prize pro- 
ceeds for their disbursements and commissions. 
And this applies to prize agents de facto, though 
irregularly appointed. 

7. In the absence of all other regular prize 
agents, the owners of the ship and their agents 
are entitled to the trust, management and con- 
trol of the captured property for the benefit of 
all parties. 

1 [Reported by John Gallison, Esq.] 



S. Prize agents have an authority coupled 
with an interest, and cannot be devested of their 
authority, so as to take away their title to claim 
from the proceeds their disbursements and com- 
missions. But when these are paid, the offi- 
cers and crew have a right to take their shares 
directly at the hands of the court. 

9. A commander of a privateer, who is au- 
thorized to award certain reserved shares 
among the most deserving in the cruise, can- 
not award a share to himself. He is a trustee 
for others, and not for himself. 

The decree of this court, condemning the 
ship St. Lawrence and cargo as prize to the 
captors [Case No. 12,232], having, with the ex- 
ception of two suspended claims, (These claims 
were also rejected at the next term of the su- 
preme court. 9 Cranch [13 U. S.] 120) been af- 
finiied by the supreme court [S Cranch (12 U. 
S.) 434], and the cause having been remanded 
for further and final proceedings, an appli- 
cation by way of petition was made in be- 
half of the captain and some of the officei-s 
and crew of the capturing ship (the America) 
to have their respective shares of the prize 
proceeds, when ascertained, paid into the 
hands of their particular agents, and not into 
the hands of the supposed general agents of 
the ship. 

This application was resisted by Pitman, 
of counsel on the part of the ship owners, and 
the supposed general agents Messrs. Prince 
and Deland, who asserted their right to a 
delivery of the whole prize proceeds into 
their hands, to secure their equitable liens 
for advances, expenses, disbursements and 
commissions incurred or made during the 
cruise. 

On tlie other hand, J. T. Austin, for peti- 
tioners, contended first, that Messrs. Prince 
and Deland were never legally appointed gen- 
eral agents; secondly, if legally appointed, that 
their authority had expired; thirdly, if the 
authority were permanent in its form, that 
it had been legally revoked, and lastly, that 
at all events tliey were entitled to a direct 
payment of their respective shares, after de- 
ducting all the legal charges of the agency. 

STORY, Circuit Justice. There can be no 
doubt of the general jurisdiction of the ad- 
miralty to take cognizance not merely of the 
question of prize, but of every incident there- 
to until a final adjustment of all claims aris- 
ing from the capture. This is a part of prize 
jurisdiction, which is settled by solemn au- 
thority, and indeed seems essential for the 
purposes of complete justice in all proceed- 
ings in rem. See Smart v. AVolff, 3 Term R. 
323; Home v. Camden, 1 H. Bl. 476, 2 H. 
Bl. 533, etc. Independent therefore of any 
provision by statute, the right of regulating 
conflicting claims, of ascertaining the title, 
character and number, of the captors, and of 
awarding a final distribution of prize prop- 
erty, attaches as an ordinary incident to the 
possession of the principal cause. And the 
courts of the United States, in the exercise of 
admiralty and maritime jurisdiction, possess 
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the right in as ample a manner as the prize 
courts of Great Britain. 

It is true, that the act of congress of the 27th 
of Januaiy, 1813 (chapter 155), has authoxized 
the marshal to make distribution of prize 
proceeds, Avhich come into Ms hands upon 
sales made after final condemnation. But this 
provision was not intended to narrow the ju- 
risdiction of the proper prize court, hut mere- 
ly to avoid the delays incident to sales made 
during a vacation of the com-t, and in plain 
cases to facilitate to the parties the acquisi- 
tion of their respective shares. Even in these 
cases, however, the distribution is still sub- 
ject to the control and regulation of the prize 
court, whose dutj' it is to ascertain the proper 
parties entitled to share, and in case of doubt 
or diflQculty to adjust the contested claims. 

In the case before the court, the property 
was sold under an interlocutoiy order before 
final condemnation, and the proceeds brought 
into the registi-y to abide the final decision of 
the appellate court. The provisions of the act 
of congress do not therefore apply; the dis- 
tribution must be made by the court itself 
in the exercise of its ordinary functions. It 
would seem to follow, that in order to make 
such disti'ibution, the coux-t must first adjust 
all the claims, which attach as eauitable de- 
mands upon the prize proceeds, and perform 
in some sort that duty, which is ordtaarily 
performed by the marshal. 

Although the general jurisdiction for aU 
these purposes seems incontestable; yet, at 
the argument, a suggestion was throAvn out 
by the court, how far it ought to entertain 
cognizance as a mere appellate court, over 
some of the collateral questions which the 
parties had brought before it, some of these 
questions seeming more fit to be discussed be- 
fore a com't of original prize jurisdiction. 
Upon mature reflection and examination of 
authorities, I am -entirely satisfied, that all 
questions relative to prize property, and of 
course all incidental claims upon it by reason 
of the capture, properly belong to the court 
having possession of the property either ac- 
tually, or in contemplation of law through 
prize agents, or having a right to call for the 
property in order to execute its decrees, and 
enforce the rights of the parties connected 
with its proceedings; and that it is perfectly 
immaterial whether the court possess the 
cause as of origuial jurisdiction or by appeal. 
Xot to mention authorities in the admiralty, 
Uie reasoning in Smart v, Wolff, 3 Term R. 
323; Home v. Camden, 1 H. Bl. 476, 2 H. BI. 
533, 4 Term R. 382, and Willis v. Commission- 
ers of Prize Appeals, 5 East, 22, is in my 
judgment decisive. 

Having disposed of this preliminary ground, 
I come to the consideration of the questions; 
which have been made by the parties at the 
bar. 

The 11th article of the shipping articles of 
the privateer provides, "that the captain and 
officers of said ship shall appoint an agent 
or agents for said vessel's company for and 



during the term of said vessel's cruise." Un- 
der color of this clause, the captain and the 
greater part, if not all, of the officers, by a 
printed instruhaent, better adapted in its lan- 
guage to the case of an agency for an indi- 
vidual of the crew, appointed Messrs. Prince 
and Deland, in terms, "their agents;" and 
the owners of the privateer also- appointed 
the same gentlemen their agents for the 
cruise- 
Several exceptions bave been taken to the 
validity of this appomtment, as a good ap- 
pointment for the officers and crew under the 
shipping articles. The first is, that it does 
not, on its face, purport to be an appointment 
for the officers and crew, but only for the 
officers. And certainly, if we are to be gov- 
erned by merely technical propriety, the ob- 
jection seems well founded. But, inasmuch 
as the shipping articles did not require the 
appointment to be made in any technical or 
solemn fonn, I am unwilling, in an instru- 
ment executed by unskilful persons, relative 
to maritime transactions, to admit the sti'ict- 
ness of the common law to destroy the mani- 
fest intention of the parties. Upon a reason- 
able construction of the articles, an appoint- 
ment, made by the captain and officers, of 
their agents for the ci-uise, may well be held 
an appointment to enure for the benefit of the 
whole crew of the ship. 

A second exception is, that the appointment 
was made by a majority of the officers, and 
not by all the officers as the articles re- 
quire. Admitting the fact, that all the offi- 
cers of the ship, entitled to vote in the ap- 
pointment, did not cooperate, which seems 
questionable, I am not sure that an appoint- 
ment by the captain and a majority of the 
officers ought not, in articles of this nature 
and for these pui-poses, to be deemed a good 
execution of the authorit3\ 

A third exception is, that the appointment 
was to subsist only during the cruise, and 
that by lapse of time, the cruise being ended, 
it has expired. In my judgment, it would 
be a violation of the obvious intent of the 
parties, to adopt this limited construction of 
the power to appoint. It would be saving the 
letter and extinguishing the spirit of the 
agreement. The manifest intent of the par- 
ties was, that the officers and crew should 
have agents to act for them in every thing 
touching that cruise, whose powers should ex- 
ist as long as the business or objects of the 
cruise remained imaccomplished. But such 
agency was not to extend to any future 
cruise of the privateer. 

A fourth exception is, that the appointment 
has been revoked. If this were true in point 
of fact, it could not be held to devest the 
agents of any previously acquired interests 
in the nature of liens on the prize proceeds; 
and if done without good cause, I do not 
think the court ought to refuse to allow a lib- 
eral recompense for their services. But in 
point of fact, there has been no revocation of 
the appointment by a majority of the officers; 
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and it would bave been a breacli of good 
faith towards the crew to have made any 
such revocation, if practicable, unless for good 
cause, followed up by a new appointment. 
The authority to appoint is joint and not sev- 
eral, and it would be highly injurious to all 
parties to suffer a general appointment to be 
controlled by the interested or perverse oppo- 
sition of one or two individuals. 

However, I do not think it necessary very 
nicely to sift these objections, or one of a 
more grave character, which was reluctantly 
urged by counsel, and if tme, (which I do not 
incline to believe) would have cast a shade 
over the agency of these gentlemen; for there 
is one circumstance decisive against all these 
objections, and that is the fact, that Messrs. 
Prince and Deland have, with the entire ac- 
quiescence and tacit consent of all parties, 
acted as general agents from the commence- 
ment of the cruise to the present time. As 
general agents de facto, they have had the 
superintendence of all prizes, the payment of 
all advances and expenses, and the distribu- 
tion of all prize proceeds; and from their 
hands the captain, officers and crew, have re- 
ceived their shares of such proceeds witliout 
a murmur or complaint. As agents then de 
facto they are entitled to every indulgence 
as to their claim, which the most formal ap- 
pointment would have conferred upon them. 

Another consideration also, which renders 
the discussion of the formal authoritj^ of 
Messrs. Prince and Deland from the officers 
in a great measure unimportant, is the fact, 
that they are the acknowledged agents of the 
owners of the privateer. In the absence of 
all other regular ship's agents, the owners of 
the ship and their agents must be entitled to 
the trust, management and control of the cap- 
tured property for the benefit of all parties. 
They are considered as the duces faeti; they 
are responsible to the government and to 
strangers for the conduct of the ship and 
crew; and this not merely by the regulations 
of statute, but by the general maritime law. 
This is laid down in emphatic terms by Byn- 
kershoek (Quest. Jur. Pub. c. 19), and is 
the settled rule of prize courts. As general 
ship owners, and as parties upon whom the 
law devolves the genei-al responsibility, I ap- 
prehend that they are entitled to direct the 
conduct of the privateer during the cruise, 
and regulate the prize proceedings, as to the 
captured property. The law constitutes them, 
in the absence of all contrary stipulations, 
the general trustees or agents for aU parties. 
And I may add, that the acts of congress of 
the 26th of June, 1812, c. 107 [2 Stat. 759], 
and of the 27th of January, 1833 (chapter 
155), evidently contemplate this general char- 
acter of the owners. If, then, there was no 
valid appointment by the officers, the trust 
and management of the prize property de- 
volved on the owners and their authorized 
agents. "Quacunque via data est," as agents 
de facto, or as agents of the owner, Messrs. 
Prince and Deland are entitled to all the 



rights, which the character of general agency 
confers over prize proceeds. 

What these rights are, I next proceed to 
consider. The agents have certainly an au- 
thority coupled with an interest, and the au- 
thority cannot be taken away from them 
without in the first place discharging that in- 
terest. But when once that Interest is dis- 
charged, I do not perceive, but that the re- 
spective parties entitled to share in the pro- 
ceeds have a complete right to revoke their 
authority, so far as the agency may be con- 
sidered as of a private character. The rights 
then of prize agents, as such, extend no fur- 
ther than to have all their reasonable charges, 
disbursements, and commissions, in the first 
instance, paid , out of the prize funds, on 
which they have a claim in the nature of an 
equitable hen. The Franklin, 4 C. Rob. Adm. 
40-i. It would be a contravention of the lan- 
guage and the intent of the acts of congress, 
and betray an undue disregard of the inter- 
ests of persons reposing equally on public and 
private confidence, for the court to pass by 
the claims of the agents, and pay into the ' 
hands of the individuals of the crew, or their 
private agents, the gross amount of their 
shares, and leave the agents to their remedy 
at common law for a proportional contribu- 
tion from the crew. In most eases this would 
be but a mockery of justice. 

The prize court, therefore, will attend to 
the reasonable claims of the owners and 
agents, and will not disturb any legal or eq- 
uitable liens, to which they may be entitled. 
It will pursue, in this respect, the course, 
which the law has prescribed in the distribu- 
tion to be made by the marshal. But when 
it has allowed all these reasonable claims, it 
is not easy to perceive any reason, why it 
should withhold the residue from any favored 
private agent, whom the party entitled to it 
shall select, at the peril of paying a double 
commission. The discretion of such an aj)- 
plication may weU be doubted, but it is a 
consideration, which cannot be entertained 
before the prize tribunal. 

What I shall do at present is, to refer this 
application to commissioners, with directions 
to state the accounts of the cruise, including 
the charges, disbursements, advances and 
commissions of the general agents, so far as 
they may respect the petitionei-s before the 
court— and further to state the shares to 
which the petitioners are entitled, and the 
number of shares in the whole eonceni — and 
the liens or special claims, if any, which the 
general agents have on any shares. The com- 
missioners are to give notice to the agents or 
attorneys of the parties of the times and pla- 
ces of their meeting, and to report their do- 
ings to the court, as soon as conveniently 
may be. 

With respect to the six shares, which by 
the shipping articles were reserved to be dis- 
tributed by the captain among the most de- 
serving of the crew, he has executed his au- 
thority by dividing five shares in quarters 
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Among the crew, and awarding one whole 
share to himself as among the most deserv- 
ing. The parties, to whom this bounty has 
Ijeen awarded, have now a vested interest in 
it, which the captain cannot vary or control. 
Of course, he has no right to have the pro- 
ceeds paid into his hands. The share re- 
served by the captain for his own supposed 
■extraordinary services must pass into the gen- 
eral fund, as an unappropriated sum. It can 
never be permitted to any person, in violation 
■of the confidence of the owners and crew, to 
appropriate to himself those rewards, of 
which he i? the mere trustee, for the exclu- 
sive benefit of others. 

If any of the crew did not proceed on the 
-cruise, under circumstances, which should ex- 
clude them from sharing, their shares shotdd 
be deducted from the general statement. 

The prize proceeds belonging to the owners, 
officers, and crew, who have not objected, 
will be paid to the general agents. 

A special report was afterwards made by the 
•commissioners, which was. after argnment, con- 
firuiod bv the court, and distribution decreed 
Accordingly. [9 Cranch (13 U. S.) 120.] 



Case KTo. 1S,234. 

The ST. LAWRENCE. 

13 Ware, 211.3 ^ 

District Court, D. Maine. 1859. 

MaritimeLiess—Matrrialsirx— Master— Power 
TO Charge — District for Enroixisg. 

1. By the maritime law, every person who 
furnishes materials or labor for the building 
and repair of a ship has a lien or privilege on 
her for his pay imless the privilege is express- 
ly waived by the terms of the contract. 

[Cited in The Ellen Holgate, 30 Fed. 127.] 

2. The legal right of the master to charge 
the vessel for repairs. 

3. When a ship's husband had his legal domi- 
■cile at Northport, in Maine, but passed two- 
thirds of his time, and did his business at New 
York, the latter was held to be the proper dis- 
trict for enrolling and licensing the vessel un- 
der the act of Feb. 18, 1793 [1 Stat. 303]. 

[Cited in The Rapid Transit. 11 Fed. 329; 
Tlie Jennie B. Gilljey, 19 Fed. 129; The 
Ellen Holgate, 30 Fed. 126.] 

In admiralty. 

[Mr. Barnes, for libellant. 
Mr. Shepley, for respondent. 

WARE, District Judge. This is a libel 
brought by Wm. J. Currier against the 
schooner St. Lawrence, for supplies and re- 
pairs furnished her while lying in the port 
•of Bangor, in this state. It is not denied that 
the articles charged, the principal of which 
was a second-hand mainsail, were furnished, 
that they have not been paid for, or that 

1 [Reported by George F. Emery, Esq.] 
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the price is justly due to the creditor. But it 
is contended that he has mistaken his reme- 
dy; that in law the vessel is not liable for the 
debt, but that it is merely the personal debt 
of the owners, and entitled to no privilege 
against the ship. The schooner was owned 
in moieties by Wm. Bush of New York, and 
John Patterson of Northport, in this state. 
Patterson purchased his half April 8, 1858, 
and became ship's husband. She was enroll- 
ed by the owners, and licensed in New York, 
and let by them to John W. Dickey, as mas- 
ter, to be employed by him on shares in the 
coasting trade. Under this well-known eon- 
tract, the profits are divided between the 
hirer and the owners; the hirer is at the 
expense of victualing and manning the ves- 
sel, certain port charges being paid in com- 
mon, and the owners are to keep the ves- 
sel in repair. Patterson, the ship's husband, 
had his legal domicile in Northport, where 
his family resided, but his principal business 
was at New York, and that was his most 
usual place of residence. 

By the general naaritime law, every person 
who furnishes supplies for a vessel, whether 
repairs for the ship or provisions for the crew," 
has a privileged claim, in our law, called a 
lien against the vessel for the price of his 
supplies. It is a principle of the maritime 
law, as old as the law itself. He is considered 
as trusting the vessel itself; that is treated 
as his debtor, and the suit is in rem directly 
against the thing in specie, and not circuit- 
ously as in the Roman law against the person 
having the possession or claiming the owner- 
ship. But by the maritime law of this coun- 
try, this privileged lien is held to exist onlj' 
when the supplies are for a foreign ship. 
This was decided in the case of The Gen. 
Smith, 4 Wheat. [17 TJ. S.] 438. And in the 
same case it was decided that within the 
meaning of our maritime law, and for the 
purpose of creating tliis lien, a ship is to 
be considered as a foreign ship, when she is 
in a port of any one of the United States 
other than that to which she belongs. This 
vessel was enrolled and licensed in 'the dis- 
trict of New York, and within the rule estab- 
lished by the case of The Gen. Smith, she 
is to be considered and treated as a foreign 
vessel in Bangor, provided she was enrolled 
in the proper collection district. By the 
registiy act of December, 1792 [1 Stat. 287], 
§ 3, and the license act of Feb. IS, 1793 [1 
Stat. 305], vessels are required to be register- 
ed or enrolled in the collection district that 
comprehends the port to which they belong; 
"which port shall be deemed to be that, at 
which or nearest which, the owner, if there 
be but one, or if more than one, the husband 
or naanaging owner of such ship or vessel 
usually resides." The managing owner in 
this case had his legal domicile at Noithport, 
where his family resided, and where he ex- 
ercised the right of ownership. But his busi- 
ness was in New York, and there he resided 
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two-thii-as of the year. I think that New 
York was the place of his usual residence 
within the meaning of our navigation laws, 
and that she was properly enrolled there; 
and that by our maritime law for the pur- 
poses of the lien here sought to be enforced 
the schooner in Bangor was a foreign ves- 
sel. The lien, therefore, attached, unless it 
is excluded by another objection urged by the 
claimant's counsel. These supplies were ob- 
tained on the order of the master, and it is 
contended that the master has no authority 
to charge the vessel for repairs or supplies, 
whether at home or abroad, when the owner 
is present, or when he has a correspondent, 
and they can be obtained on personal credit. 
And in this case, it is argued, that though 
the part owner, Patterson, was not present in 
person, his home was in the neighborhood, 
where the fortune of his family was found, 
and where he had a personal credit that was 
equivalent, at least, to a correspondent. Such 
as is stated is undoubtedly the limitation of 
the master's authority to charge the vessel 
by a bottomry bond with maritime interest. 
I am not prepared to admit that it follows as 
a legal consequence, that the same limitation 
applies to charging the vessel with the com- 
mon maritime lien bearing common interest, 
Emerig. Cont. a la Grosse. 

But however this may be, I do not think 
the question is necessarily involved in this 
case. The master, in his deposition, express- 
ly says that the schooner needed a new main- 
sail, and it seems that both the owners 
thought so, also, and directed him to purchase 
a second-hand sail, which he accordinglj' did. 
The captain, therefore, may justly be consid- 
ered as acting, not under his implied power 
as master, but under the express authority 
of the owners themselves. The conti'act will, 
therefore, have the same legal effect as 
though the supplies were furnished on the 
personal order of the owners. And in that 
case, the ship will be bound, unless by the 
terms of the contract her liability is exclud- 
ed. So far from this being the case, the mas- 
ter, in liis deposition, says the supplies were 
expressly furnished on the credit of the ship, 
and no terms of credit were given, which 
could be construed into an implied waiver of 
the lien. In that case, on the general and 
familiar principles of the maritime law, a 
lien results as a matter of eoui'se. Every 
person who loans money for the building or 
repair of a ship has a privilege against the 
ship for the repayment of the money, and 
the privilege extends as well to the person 
who furnishes the repairs and materials, as 
to the creditor who lends money to pay 
for them. Emerig. Cont. il la Grosse, c. 12, 
S§ 3, 4, and this text, as well as others* of a 
like character, has been so often quoted as 
equally true in the max'itirae law, which, in 
fact, borrowed it from that of Rome, by all 
the writers of the highest authority, that if 
the doctrine is now to be brought into doubt, 



we may as well discard all tradition of the 
maritime law as a fiction or a dream, I ant 
aware of the remark incidentally made by the 
judge who pronounced the opinion of the 
court in the case of The Sultana (Pratt v. 
Reed) 19 How. [60 U. S.] 361, which seems to- 
imply that the owner himself cannot subject 
the vessel to this lien, when the supplies can 
be obtained on personal credit. Tliat case 
might be well decided on its own particulai- 
facts, and did not of necessity require the- 
decision of this general question. And I 
cannot suppose that the court intended to 
overthrow in this incidental way, a principle 
of the general and public maritime law, ac- 
knowledged and acted upon by the whole 
commercial world from the earliest times. I 
feel bound to pronounce for the lien. 
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ST. LOUIS V. JOHNSON. 

rS Dill. 241; 1 9 Cent. Law J. 91.] 

Circuit Court, E. D. Missouri. .July 10, ISlif. 

Baxk — Deposit— Rki.ation between Banker and 

Ct'STOMBK — DeBTOK AND CREDITOR — 
° PUIXCIPAI^ AND AGEXT. 

The ordinary relation between a banker antT 
his customer, as respects money deposited by 
the latter with the former, is that of debtor and' 
creditor; but, on the special circumstances of 
this case, the relation between the two, as re- 
spects a specific sum of money remitted by the 
banker at the request of the customer to anoth- 
er bank to pay a specified debt of the customer, 
was held to be that of principal and agent, or 
trustee and cestui que trust, and not that of 
debtor and creditor. 

rCitpd in "Welles v. Stout, 38 Fed. 811.] 
rCited in Peak v. EUicott, 30 Kan. 1G2, 1 
Pac. 499.3 

In equity. The city of St. Louis and the 
receiver of the National Bank of the State of 
Jlissouri respectively claim to be entitled to 
the sum of $29,564.29 currency, and ?8,- 
570.60 gold, on deposit June 20th, 1877, to the 
credit of the above named bank, in the Banlc 
of the Republic, in New York. Briefly, the 
material facts, as shown bj'' the proofs, are 
these: The National Bank of the State of 
"Missouri suspended payment and closed Its 
doors on June 39th. 1877, and the defendant,. 
Johnson, is the receiver thereof, duly appoint- 
ed, under the act of congress, by the comp- 
troller of currency. From 1870, and until its 
suspension, the bank was the depository of 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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tlie money of tlie city of St louis. In 1872, 
the bank gave a bond, with security, to the 
<!ity, in the sum of $500,000, conditioned that, 
"whereas, the bank has been selected by the 
oity as the bank In which tlie money of the 
city shall be deposited; and, whereas, the 
bank has agreed to keep, subject to the law- 
ful orders of the lawful officers of the city, 
such moneys or deposits as may be so deposit- 
ed with said bank by said city or its lawful 
officers: now, if said bank shall well and 
faithfully keep and safely hold all such mon- 
ey of the city now deposited or hereafter to 
be deposited with it, and accurately account 
with said city therefor, and promptly respond 
to all proper and lawful demands and orders 
upon such deposits, then the obligation to be 
void; otherwise to remain in full force." 
The money of the city was deposited in the 
bank by the city treasurer, and was kept in 
a "general current account" (pass-book "H"), 
and was subject to be drawn out on checks 
signed by the city treasurer. In addition to 
the cuiTent account, two other special ac- 
counts were kept by the bank with the city 
— one was the "coupon account, gold" (pass- 
book "G"), and the other the "bond and 
coupon account, currency" (pass-book "E")— 
and the three accounts were represented by 
three pass-books held by the city, the entries 
in which were made by the officers of the 
bank. The bonds and coupons of the city fell 
due from time to time, and were payable 
in the city of New York, and it was neces- 
sai*y to provide funds there to meet them. 
A jxntion of the bonds and coupons of the 
city was payable at the Bank of the Kepub- 
lic, in New York, and the rest at the Bank 
of Commerce, in that city. To provide for 
the payment of such bonds and coupons, the 
practice was for the city treasurer, upon the 
instruction of the city comptroller, to draw 
a eheclv on the National Bank of the State 
of Slissouri for the amount necessary to be 
placed in New York to meet matm-ing bonds 
and coupons, and endorse the check and de- 
liver it to the bank, with written instruc- 
tions to remit the amount to the National 
Banlc of Commerce, or the National Bank of 
the Eepublic, or both. In the city of New 
York, to pay bonds and coupons of the city 
of St. Louis falling due. Thereupon the Na- 
tional Bank of the State of Missouri would 
remit, or provide a credit for the amounts 
specified, to the Bank of the Republic, or the 
Bank of Commerce, or both, with written in- 
structions to said banks to pay, and charge 
to the general account of the National Bank 
of the State of Missouri, the bonds and cou- 
pons of the city of St Louis maturing at 
said banks, and forward the same •cancelled 
to the National Baxik of the State of Mis- 
souri. 

The following amounts (out of which the 
balances here in question arose) were re- 
mitted to New York, in the manner and for 
the purpose aforesaid, and at the dates stat- 
ed: 



April 25th, 187T. 
To National Bank of the Repub- 
lic ? 51,000 00 

To National Bank of Commerce 122,300 00 

Total $173,300 00 

May 2oth, 1877. 
To National Bank of the Repub- 
lic $ 45.350 00 

To National Bank of Commerce 189,800 00 

Total ^235,150 00 

^lay 29th, 187T. 
To National Bank of the Repub- 
lic §162,000 00 

The present suit only relates to the balance 
of the fund thus provided which remained 
in the Bank of the Republic at the date of the 
suspension of the Bank of the State of Mis- 
souri, and which had been transmitted to the 
Bank of the Republic, in the manner herein- 
after stated, to pay the coupons of the city 
made payable at that bank. 

To exhibit the matter clearly, the corre- 
spondence attending the transaction of April 
25th, 1877, is given in full, as follows: It 
commenced with the following letter from 
the city comptroller to the city treasurer: 

"Treasury Department Comptroller's Of- 
fice, St Louis, April 2gth, 1877. A. Geisel, 
Esq., City Treasurer: Sir:— You will please 
remit the following amoimts to pay bonds 
and interest falling due, for which warrants 
have been this day drawn in your favor, 
namely: 

To National Bank of Commerce, New York: 

City sterling cou- 
pons, gold $57,800 00 

Proceeds and ex- 
change 5,000 00 

$ 62,800 00 

County inteiest cou- 
pons, gold $15,000 00 

Proceeds and ex- 
change 1,500 00 

ie?500 00 

City currency cou- 
pons 43,000 00 

$122,300 03 
To National Bank of the Republic, 
New York: 
City currency cou- 
pons $11,000 00 , • 

Oity bdnds 40,000 00 

51,000 00 

$173,300 00 
"Very respectfully, 
"Richard P. Hannenkamp, Comptroller." 

Next in order is the letter of the city treas- 
urer to the National Bank of the State of 
Missouri: 

"City Treasurer's Office, St Louis, Mis- 
souri, April 25th, 1877. To James H. Brit- 
ton, Esq., President of National Bank of the 
State of Missouri: Sir:— Enclosed I hand you 
a check for one hundred and seventy-three 
thousand, three hundred dollars ($173,300), 
which you wiU. please have remitted to New 
York to pay bonds and coupons of the city 
and county of St Louis falling due in May 
proximo: 
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To National Bank of Commerce. New York: 
Sterling coupons, gold $57,800 00 
Proceeds and ex- 
change 5,000 00 

$ 62,800 CO 



County coupons, gold $15,000 00 
Proceeds and ex- 
change 1,500 00 



16.500 00 
43,000 00 



Currency coupons. . 
To National Bank of the Republic, 
New York: 

Currency coupons 11,000 00 

City bonds 40,000 00 



$173,300 00 
"Yours respectfully, 

"Edward Brooks, Asst Treasurer." 

The check enclosed in the foregoing letter 
was in the words and figures following: 

"City Treasurer, St. Louis, Mo., April 25th, 
1S77. No. 903. To National Bank of the 
State of Missouri, in St. Louis: Pay to the 
order of George Kissel, teller, one hundred 
and seventy-three thousand, three hundred 
dollars ($173,300). A. Geisel, Treasurer." 

Endorsed: "Pay to the order of National 
Bank of the State of Missouri. George Kis- 
sel, Teller." 

Thereupon the National Bank of the State 
of Missouri wrote to the National Bank of 
the Ilepul)lie the following letter: 

"National Bank of the State of Missouri, 
in St. Louis, St. Louis, April 28th, 1877. To 
Cashier of the National Bank of the Repub- 
lic, New York: Dear Sir:— I enclose herein 
for credit in account Commerce, §51,000. 
Please pay and charge to our general account 
the bonds and coupons of the city of St. 
Louis maturing at your bank next month, 
and forward the same to us, as usual, can- 
celled. Youi-s respectfully, Edward P. Cur- 
tis, Cashier." 

The Shore transaction appears in the pass- 
books held by the city, as follows: In the 
pass-book containing the "general current 
account" (Exhibit H), the city is charged 
with the check for $173,300, and its genei-al 
balance in bank, subject to check, is reduced 
by the amount named. In the pass-book con- 
taining the "bond and coupon accoiint, cur- 
I'oncy" (Exhibit E), the bank charges itself 
with the amount of $173,300, and credits it- 
self with the purchase of gold as instructed 
(that is, currency paid therefor), and bonds 
and coupons paid in cuiTency and cancelled, 
and returned to the city, and exchanged on 
remittances, and commissions. In the pass- 
book containing the "coupon account, gold" 
(Exhibit G), the bank charges itself with the 
gold purchased, $72,800 (not the cost there- 
of), and credits itself with bonds and cou- 
pons paid in gold and cancelled, and returned 
to the city. The same course precisely was 
pursued in the transaction of $235,150 on 
May 25th, 1877, and of $162,000 on May 29th, 
1877. 

The money remitted by the National Bank 
of the State of Missouri to the National Bank 



of the Republic, in New York, as aforesaid, 
was deposited, with the knowledge and by 
the direction of the city, to the credit of the 
National Bank of the State of Missouri, and 
coupons and bonds of the city,, when paid by 
the National Bank of the Republic, were 
charged to the National Bank of Missouri, 
with commissions, and were cancelled and 
returned by express to the bank here, and 
by the bank were delivered to the city treas- 
urer, and thereupon the bank entered in pass- 
book "E," if such coupons and bonds were 
paid in currency, a credit to itself for the 
amount thereof, with exchange for itself and 
with commissions paid to the Bank of the 
Republic; or if they were paid in gold, a 
credit was taken by the bank in pass-book 
"G," for the face of the coupons and bonds 
so paid in gold, with exchange and commis- 
sions. The money remitted to New York to 
pay bonds and coupons of the city, as afore- 
said, was deposited to the credit of the Na- 
tional Bank of the State of Missouri, and 
not to the credit of the city, in pursuance of 
an arrangement to that end, made in 1870, 
to prevent the money of the city beiug at- 
tached in New York at the suit of the holders 
of coupons of the city, who claimed that the 
same were payable in gold, and not in cur- 
rency, because the bonds to which they were 
attached did net specify in what funds said 
bonds were payable. The books of the Na- 
tional Bank of the State of Slissouri exhibit 
its transactions with the city in three ac- 
counts, corresjjonding respectively with the 
accounts stated in the pass-books above men- 
tioned. The Bank of Commerce was the gen- 
eral correspondent of the Bank of the State 
of Missouri, and this suit does not relate to 
any balance in that bank. The Bank of the 
Republic was not the correspondent of Iho 
Bank of the State of Missouri, and the only 
transactions between these two banks are 
those relating to the payment for a series of 
yeai*s of the bonds and coupons of the city 
with funds remitted or provided for that, pur- 
pose from time to time by the Missouri bank, 
in the manner hereinbefore shown. This 
suit involves only the balance of the fund 
thus provided remaining on hand in the Bank 
of the Republic when the Missouri bank sus- 
pended, June 19th, 1877. It should also be 
stated that in April or May, 1877, an an-ange- 
ment was made between the city and the 
National Bank of the State of Missouri, 
whereby the latter agreed to pay four per 
cent interest per annum on the average daily 
balance of the city in excess of $100,000, and 
this arrangement was thenceforward car- 
ried out; but under it no interest was paid 
save on the average daily balance of the 
current account, and none on sums remitted 
to New York, after the bank received the 
check of the city treasurer therefor. The 
city paid the bank here exchange on the 
sums which it remitted to New York. The 
bank in New York charged a commission for 
paying the coupons to the bank here, which 
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was in turn charged to and paid by ttie city. 
Wlien the Bank of Missouri closed its doors, 
there -was to its credit at the Bank of the 
Repuhlic, in New. York, $29,564.29 in cur- 
rency, and §8,570.60 in gold, being balances 
of funds remitted to said bank under the or- 
ders of the city treasurer in the manner 
aforesaid. 

This notice was sel-ved on the National 
Bank of the Republic: 

"New Tork, June 30th, 1877. H. W. Ford, 
Esq., Cashier of National Bank of the Re- 
public: The city of St. Louis claims that the 
balance standing to the credit of the Nation- 
al Bank of the State of Missouri, on the 
books of your institution, is the property of 
the city of St. Louis. Henry Overstolz, May- 
or." 

The National Bank of the Republic made 
no claim to the funds, and, by stipulation of 
parties, tliey were withdrawn from New 
York, and are on deposit in the sub-treasury 
at St. Louis, to abide the determination of 
this case; " and the question here to be set- 
tled is, which party has the preferable right 
to the money— the city of St Louis, or the 
receiver of the National Bank of the State 
of Missouri? 

Leverett Bell and James E. Withrow, for 
plaintife, 

Henderson & Shields, for defendant 

DILLON, Circuit Judge. The receiver suc- 
ceeds to aU the rights of the National Bank 
of the State of Missom-i; and, as there is no 
question of fraud, actual or constructive, in 
the case, he succeeds only to the rights of the 
bank as against the city to the balance on 
hand in the Bank of the Republic at the date 
of the failure of the Missouri bank. 

As between the Missouri bank and the city, 
did those moneys in the Bank of the Repub- 
lic belong to the city? Suppose the aiissom-i" 
bank had not failed, and a contest had arisen 
between it and the city as to the balance on 
hand in the Bank of the Republic, would the 
city have been entitled to a judgment or" de- 
cree that this balance was in law or in eq- 
uity its money? If so, the same rights still re- 
main. If, however, as respects this balance, 
the aiissouri bank sustained towards the city 
the relation of a delbtor only, this relation still 
remains, and the receiver is entitled to the 
fund, and the city must come in as a general 
creditor. 

Suppose the Bank of the Republic had fail- 
ed with the amount here in dispute on hand; 
on which would the loss have fallen, the city 
or the Missouri bank? Such an inquiry 
would involve the same principle which is 
presented in the cause now under considera- 
tion. The correct decision of the cause re- 
quires that the facts and ch'cumstances which 
give it its peculiar character shall be closely 
r'egarded, and the intention and purposes of 
the bank and of the city kept constantly in 
view. 
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The general relation of the bank to the city 
was the usual relation of a banker to his cus- 
tomer, viz., the relation of debtor and cred- 
itor. That was the undoubted relation as to 
the account in the general pass-book "H." 
On the face of the special pass-books, "E,"^ 
and "G." the same relation also exists, for 
the bank credits the city and charges itself 
with the amount received or transferred from 
the general account, and when it subsequent- 
ly receives the coupons and surrenders them 
to the city, and not before, it charges the 
city on these books (and on its books, of which 
these are copies) with the amount of coupons 
surrendered, and with exchange on the sum 
remitted to New York, and also the commis- 
sions for services charged by the Bank of the 
Republic. It did not charge the city on the 
special books with the amount remitted to 
New York at the date of remittance, but as 
just stated, only debited the city when the 
coupons were received here and surrendered 
to the city. 

As between the bank here and the Bank of 
the Republic, the money was that of the 
Bank of Missouri, and not that of the citj'. 
It was intended to be so as between all three 
of the parties. Originally the city had a pur- 
pose in not having it appear that the money 
in New York to pay its obligations was its 
own— a purpose based upon a commendable 
precaution to protect its credit against un- 
founded pretences, and in no wise fraudulent 
—and that mode of transacting the business 
naturally continued after the reasons for it 
had probably ceased. 

If we leave out of view the efEeet of the 
account shown in the special pass-books "B" 
and "G," the right of the city as against the 
bank would seem to be sufficiently clear. 
The case would then be this: The bank was 
the general debtor, of the city, having funds 
subject to its cheek or draft Let us take the 
transaction of April 2oth, for it represents 
all the others. The city comptroller directs 
the city treasurer "to remit" to the Bank of 
the Republic Sol.OOO to pay the bonds and 
coupons of the city falling due at that bank 
on the following month. On the same day the 
city treasurer draws in favor of the bank his 
check for the amount and encloses it to the 
president of the bank, with directions, inter 
alia, "to remit" to the Bank of the Republic, 
in New York, ?51,000, "to pay bonds and 
coupons of the city falling due (at that bank) 
in May next." The bank at once charges the 
amount of that check to the city, which has 
the effect to reduce the city's balance with 
the bank and to stop interest to that extent 
If the money had passed over the counter to 
the city treasurer, and he had delivered it to 
another bank, with instructions to remit to 
a particular bank for a specified and definite 
purpose, such bank would have been the 
agent of the city to remit or transmit the 
money of the city; it would remain the mon- 
ey of the city, notwithstanding it may have 
been credited on account to the agent, and 
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not to the principal, and this with the con- 
sent of the two. If such bank had transmit- 
ted the money by express, the money would 
be the city's; if by draft, it would be the 
agent of the city for that pui-pose; but when 
its instructions were obeyed and the money 
duly received by the appointed depository, all 
liability would be at an end. If the appoint- 
ed depository failed, the loss could not be 
tlirown upon the agent. 

But the money was not paid over the coun- 
ter to the cit5', and the city did not select 
some other agent or bank to remit or trans- 
rait it to the Bank of the Kepublic, but se- 
lected its general depositoiy to make the re- 
mittance, and accepted a credit in another ac- 
coimt for the same sum. The bank remit- 
ted the sum, as directed by the city, to the 
Bank of the Republic, with specific direc- 
tions to credit the amount to it, and to use 
the same "to pay the bonds and coupons of 
the city maturing at your bank next month," 
and charge the amount to the accoimt of the 
bank here, and fonvai-d to this bank the 
bonds and coupons cancelled. 

The letter of the treasurer to the president 
of the bank made the bank here the agent 
of the city to remit, and if tlie baulc here did 
remit accordingly, and placed tlie sum with 
the designated bank, i. e., the Bank of the 
nepublic, it did its duty, and woidd not be 
liable to ihe city if the Bank of the Kepublic 
had failed with this fund on hand. Tliough 
the amount .stood on the books of the Bank 
of the Republic to the credit of the bank here, 
yet that was by the city's consent and for its 
convenience. It imposed, as between the 
bank here and the city, no additional liability 
on the bank, and it deprived the city of none 
of its rights; such would be the effect of the 
letter of the ti'easurer to the president of the 
bank, if tliere is nothing to qualify or change 
it in the other circumstances of the case. 
The main circumstance relied on is that the 
city, at the time it gave directions to remit, 
accepted on another account and pass-book a 
credit from the bank for the same sum— the 
bank, by such credit, acknowledging itself to 
be the debtor of the city for the amount it 
had undertaken to remit. If this is tlie con- 
ti-olling element in the case, then the relation 
of debtor and creditor between the city and 
bank never ceased, as respects the sum di- 
rected to be remitted, and remained the same 
as before, and continued so to remain after 
the sum was placed, as directed, with tlie 
Bank of the Republic. 

But, in my judgment, this is not the con- 
trolling element in the cause. The special 
pass-books are to be regarded as in the na- 
ture of memoranda, and adopted for the sake 
of convenience, and have the same effect as 
if the bank had given to the citj- a receipt for 
the money received, and promised tliereiu to 
remit the same to the Bank of the Republic 
for the purpose of paying the coupons of the | 
city. I 

The bank charged the citj' with exchange i 



' on the amount it thus received, the same as 
! it would have charged if the draft had been 
for any other customer. It became the agent 
of the city to transmit the money. The mon- 
ey, when placed in the Bank of the Republic, 
was, as between the Missouri bank and the 
city, the money of the latter. When the agent 
presented coupons cancelled, this showed that 
the agent had discharged the duty it had 
undertaken. 

It is my judgment that the relation between 
the Missouri bank and the city, as respects 
the money deposited with the Bank of the 
Republic, was not that of debtor and creditor 
strictly, but that of principal and agent, with 
the duties and liabilities of the latter, and 
not those of the former relation. The moneys 
deposited by the Missouri bank in its name 
with the Bank of the Republic, were, as be- 
tween the former bank and the city, trust 
moneys, and in equity they belong to the 
cestui que trust, and the latter has the right 
to pursue and claim them as against all per- 
sons who do not stand free of the trust. 

This view is not regarded as at all in con- 
flict with the cases cited and relied on by the 
defendant's counsel. Marine Bank v. Fulton 
Bank, 2 Wall. [69 U. S.] 252; Savings Bank 
Case tnureported], per Mr. Justice Jliller. 

A decree will be entered adjudging the mon- 
ey in controversy to belong to the city. De- 
cree accordingly. 

See Levi v. National Bank of Missouri rCa.sc 
No. 8,289]. 
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ST. LOUIS. A. & T. H. R. CO. v. INDIAN- 
APOLIS & ST. L. R. CO. et al. 

[9 Biss. 99.] 1 

Circuit Court, D. Indiana. Sept., 1879. 

RAIT.liO.\U COMP.ANIES— LEAbE — ReST— GUARANTY 

— Eqi'ity — Jurisdiction — Remedy at Law. 

1. Certain of the defendant railway corpora- 
tions had made an agreement, with the com- 
plainant corporation by which they had guar- 
anteed, that the I. & St. L. R. R. Co., lessee of 
the complainant's railway lines, should pay to 
the complainant a certain minimum rental. 
The guarantor companies were the holders of 
the bonds of the I. & St. L. R. R., lessee, to a 
larpre extent, and the latter company having 
failed for nearly two years to pay the rental 
dne complainant: Ecld, that the court would 
require the lessee to pay the minimum rental 
due complainant before the payment of any 
portion of the interest on such of its bonds as 
belonged to the guarantor corporations, or any 
other sums which might lie due thcni. and tlia't 
an injunction to that effect would be issued, 
and the guarantor corporations further en- 
joined from disposing of such bonds. 

2. Meld, furtlier, that the fact that the com- 
plainant had a right of action at law against 
the guarantors for breach of warranty, did not 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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•deprive the court of equity of its innsdiction 
of the ease. 

In equitj'. 

McDonald & Butler, for complninant. 

R. P. Ranney.S. Burke, Baker, Herd & 
Hendricks, and Dye & Harris, for defend- 
ants. 

GRESHAM, District Judge. Previous to 
May, 1867, the Cleveland, PainesviUe & Ash- 
tabula R. R. Co., owner of a road running.' 
east from the city of Cleveland, Ohio, sincei 
by consolidation becoming the Lake Shore & 
Michigan Southern Ry. Co., defendant; the 
Cleveland, Columbus & Cincinnati R. R. Co., 
owner of a road running from Cleveland to 
Cincinnati via Columbus, and the Bellefon- 
taine Railway from Indianapolis to Crestline, 
said last two companies by consolidation be- 
.coming the Cleveland, Columbus, Cincinnati 
& Indianapolis Ry. Co., defendant; the Pitts- 
burg, Fort 'Wayne & Chicago Ry. Co., owner 
of a road running from Pittsburg via Crest- 
line to tlie city of Chicago, defendant: the 
Pennsylvania R. R. Co. and the Pennsylva- 
nia Co., defendants, then transacting their 
western business via the P., Ft W. & C. to 
Crestline, and via the Bellefontaine road 
from Crestline to Indianapolis; and the In- 
dianapolis, Cincinnati & Lafayette R. R. Co., 
operating a line from Cincinnati to Indian- 
apolis; all being desirous of procuring and 
controlling a through line from Indianapolis 
to St. Louis, (the only railroads then con- 
necting said last-named points being the 
Terre Haute & Indianapolis and the St. 
Louis, Alton & Terre Haute, complainant 
herein,) entered into negotiations with eom- 
l>lainant for the use and control of its said 
i-ailway from Terre Haute to East St. Louis. 
As a result of these negotiations, on May 17, 
1S67, said defendants above named entered 
into a contract with complainant, denom- 
inated in these proceedings as the first con- 
tract of guaranty, by the terms of which 
said defendants agreed that the T. H. & I. 
Co., on or before tlie first day of July, 1867, 
should execute as lessee the opera'ting con- 
tract, or lease, mentioned in, and the founda- 
tion of, said first guaranty, or in default of 
said T. H. & I. R. R. Go. becoming lessee, 
"'any other responsible corporation owning 
or constructing a railroad from Indianapolis 
to Terx'e Haute * * * shall be accepted in 
lieu of said T. H. & I. R. R. Co., provided 
that if such substitution be made the paity 
of the fifth part," complainant herein, "shall 
be fully indemnified for all loss, damage or 
temporary diminution of business which may 
result therefrom," and by the terms of which 
said first guaranty said defendants further 
promised and agreed "that the said T. H. & 
I. R. R. Co., or such other corporation as may 
be substituted therefor, shall at all times 
hereafter keep, observe and perform all and 
singular the covenants, conditions and pro- 
visions of the aforesaid contract, provided, 



nevertheless, that all the obligations of each 
of the said parties of the first, second, third 
and fourth parts, created hereby, shall be 
several and not joint, and as to each of them 
for the equal fom-th part of any damage aris- 
ing from any default of the said T. H. & I. 
Co. or the said other corporation, or for any 
breach by all said parties of this agreement." 
This first guaranty was executed by the I., 
C. & L. R. R. Co., the P., Ft W. & G. Ry. 
Co., the Penn. R. R. Co.. the Bellefontaine 
Ry. Co., the C, C. & C. R. R. Co., the C, P. 
& A. R- R. Co. 

On the same day. May 17, 1SG7, and as a 
part of tlie same instrument arid agreement, 
the St L.. A. & T. H. R. R. Co., complain- 
ant, executed and delivered to said guaitin- 
tors the operating contract or lease with the 
T. H. & I. R. R. Co. as lessee and party of 
the first part, by the terms of which it was, 
in substance, agreed that said T. H. & I. R. 
R. Co. should have the use, possession and 
control of complainant's i-ailway from Terre 
Haute to East St Louis, including the Alton 
bitinch, together with the equipment there- 
of, as then owned and nsed by said com- 
plainant upon said part of its railway, for the 
period of ninety-nine years from and after 
June 1. 1867; tliat said lessee should, by or 
before December 31, 1808, expend in repairs 
and betterments of complainant's said rail- 
way the sum of $500,000; and should at all 
times during said period keep and maintain 
complainant's road-bed, track and propertj- 
in the condition of first-class western rail- 
ways; and that said lessee should, during all 
of said period, procure and own, together 
with complainant's said equipment, an equip- 
ment ample and sufficient to do the entire 
business of the road, without resorting to 
any hired equipment; and that said lessee 
should at all times, at its own cost, keep said 
equipment in the condition and repair of 
first-class western railways; and by article 
19 of s.iid lease it was provided that "this 
contract shall become opera^tive as of the 
first day of June, 1867;" and by article 11 of 
said contract it was provided that if at any 
time complainant defaulted in interest upon 
its bonds, said lessee should have the right 
to pay said interest so in default, and charge 
the sum so paid against complainant's rent 
resei-ved; and by article 16 of said contract 
it was provided that if the lessee failed to 
pay the rent reserved and stipulated for, 
complainant might re-enter and take posses- 
sion of its said road, or might take such 
other or further action for the enforcement 
thereof as it might deem advisable. The 
material parts of said lease are contained in 
articles 5, 6, 7, S, 9, and 12, which are as fol- 
lows: 

"Article 5. The party of the first part, op- 
erating said railroads during the term afore- 
said, shall, from time to time, have full au- 
thority to fix all i-ates of passenger fares and 
of freights on all business done upon the 
said main line of railroad and the said Al- 
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ton braneh thereof; provided, however, and 
it is hereby expressly declared and agreed, 
that for the pui-pose of expressing the limi- 
tation of such authority hereinbefore pro- 
vided, all business which shall be done part- 
ly on the St. L,., A. & T. H. R. E., and partly 
on either the I., 0. & L. B. B., or on the 
Bellefontaine Ry., or on the C, C. & O. Ry., 
or on the O., P. & A. R. R., or on the P., ITt. 
W. & C. Ry., or the Penn. R. R., is herein de- 
nominated joint business; and that the rates 
on such joint business shall at no time, and 
in no instance be fixed lower per mile for the 
said St. Xj., a. & T. H. R. R., or the branch 
thereof, or for any part of the same, after 
proper allowance shall have been fibrst made 
and deducted for terminal expenses, than 
shall be chai'ged per mile on such joint busi- 
ness by or for the Said T, H. & I. R. R., or by 
or for either of the aforesaid railroads upon 
which such joint business shall be partly 
done. 

"Article 6. The said party of the first part, 
keeping and performing all and singular the 
terms, provisions and conditions of these 
presents, and making the payments herein- 
after required, shall and may, at all times 
during the period of ninety-nine years afore- 
said, demand, collect and receive any and all 
fares, charges, freights, tolls, rents, rev- 
enues, issues and profits of the said main line 
of railroad extending from Terre Haute to 
East St. Louis aforesaid, and of the said 
branch thereof to Alton aforesaid. 

"Article 7. The party of the first part shall, 
in each and eveiy year of the term of ninety- 
nine years, pay, or cause to be paid, to the 
party of the second part, in the manner and 
at the times hereinafter provided, thirty per 
cent, of the gross earnings of the said rail- 
road from Terre Haute to East St. JLouis, 
and the branch thereof to Alton, until such 
gross earnings for such year shall amount to 
the aggregate sum of two millions of dollars, 
and twenty-five per cent, of any excess over 
two millions of dollars, until the whole earn- 
ings for such year shall amount to three mil- 
iions of dollars, and twenty per cent, of any 
excess over three millions of dollars of gross 
earnings for such year; and such percentage 
of the gross earnings for each such year shall 
be paid over without any deduction, abate- 
ment or diminution for any cause whatso- 
ever, every demand or claim accruing, or to 
accrue, to the party of the first part, being 
hereby declared to be chargeable on that 
portion of the gross earnings which the said 
party is, by the next succeeding article here- 
of, empowered to retain as therein provided; 
but it is hereby expressly agi'eed that the 
aforesaid payments shall amount in each 
and every year to at least four hundred and 
fifty thousand dollars, which is herebj' 
agreed upon as a minimum for each and ev- 
ery year, and is to be paid absolutely, with- 
out reference to the percentage which it 
forms of the gross earnings of such yeai*, and 
without leaving or creating any claim or 



charge upon the earnings of any future 
year. 

"The manner and time of payment herein- 
before provided shall be as follows: On the 
first day of July, 1807, and of every month 
in each year thereafter, shall be paid thirty- 
seven thousand and five hundred dollars for 
the month, being one equal twelfth part of 
the minimum payment herein provided to be 
made for each and every year of the terai 
aforesaid; and on the first day of August, 
1867, there shall be paid a sum which, added 
to the said thiiiy-seven thousand and five 
hundred dollars, shall amount to thirty per 
cent upon the gross earnings for the mouth 
of June preceding, so far as such earnings 
can be approximately ascertained according 
to the usual practice of railroad companies 
in making up their monthly accounts of gross 
earnings; and for each month after the said 
month of June payment shall in like man- 
ner be made of the excess over thirty-seven 
thousand five hundred dollars for such 
month on the first day of the second month 
thereafter, and as soon as practicable after 
the close of each year, and within sixty days 
after such close, the aggregate gross earn- 
ings for the whole year shall be ascertained, 
and the balance, if any, from one party to 
the other adjusted and paid in conformity to 
the general provisions of this agreement. As 
soon as experience shall show that the fixed 
rate of thii-ty per cent for the approximate 
monthly payments will regularly exceed the 
amount to be found payable in the yearly 
settlements, the rate for the approximate 
monthly payments shall be reduced in such 
extent and manner as the parties hereto may 
agree, but not at any time so as to create a 
foreseen balance from the party of the first 
part which has the custody of the accounts 
and of the income. 

"For the convenience of having each fiscal 
year terminate with the thirty-first day of 
December in such year, the period between 
the first day of June, 1867, and the first day 
of January, 1868, shall be adjusted and set- 
tled as if the first year had completely ter- 
minated; but provided, nevertheless, that if 
it shall so happen that the amount of the 
gi-oss earnings for such fraction of a year 
shall be larger than its proportion of a whole 
year, such excess beyond such proportion 
shall not operate to reduce the rate of the 
percentage payable to the party of the sec- 
ond part for such portion of a year; all pay- 
ments herein required to be made to the 
party of the second part shall be made in 
the city of New York. 

"Ai-tiele 8. The party of the first part shall 
be entitled to retain each and every year of 
the aforesaid term all excess of gross earn- 
ings for such year over and beyond the pay- 
ments to the party of the second part in the 
last preceding article provided, and to apply 
the same to and for the purposes of this 
agreement, and for fulfilling all the undertak- 
ings of the said party of the first part here- 
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in expressed, and to apply to its own benefit 
any surplus Tvliicli may remain in any such 
year as compensation for the services, acts 
and things done or ,to be done by the said 
party of the first part in pursuance of these 
presents. 

"Article 9. The said party of the first part 
shall, at all times during the term aforesaid, 
bear and at its own proper cost and expense 
pay and discharge any and all costs, expenses 
and ehax'ges whatsoever of operating and 
canying on the business of said main line of 
railroad and said Alton branch thereof, or 
either or any part of either of said railroads, 
or ta any manner connected with, arising out 
of, or appertaining to business operation or 
management of the same; and shall and will 
at all times during said term hold, save and 
keep liannless and indemnified the said par- 
ty of the second part of, from and against 
any and all costs, charges and expenses, 
suits, damages and claims of any and every 
kind whatsoever arising out of or in any 
manner appertaining to or connected with the 
management or operation during said term 
of the said railroads or either or any part of 
either thereof, including not only the ex- 
penses of operating and carrying on the busi- , 
ness of said roads, but also any and all 
claims for injuries to persons or property oc- 
curring on said roads or either or any part of 
either that may occur during said term, and 
any and all claims, suits and demands for 
non-performance or breach of contract in re- 
spect to any person or thing to be trans- 
ported over the same, and any and all claims 
and demands for the loss or destruction by 
whatever cause of any property whatsoever 
while under the control of the party of the 
first part or which it shall have undertaken 
to carry on or transport over any portion of 
said railroads." 

"Article 12. All business destined to the 
east which may originate over the Belleville 
branch, or any extension thereof to Athens 
or Du Quoin shall, so far as it may be prop- 
erly influenced by the said party of the sec- 
ond part, be sent by way of the aforesaid 
main line from East St. Louis to Terre 
Haufe, and the said party of the first part 
hereby agrees that all business passing west 
over the said main line of railroad destined 
to points south of East St. Louis shall, as 
far as can be so controlled, be sent over the 
Belleville branch, now worked or as tlie 
same shall be when completed to Du Quoin, 
or to any other point south of Belleville." 

The complainant delivered its road and 
equipment to the guarantors, on .Tune 1, 1867, 
under and by virtue of the first guaranty and 
the lease of May 17, 1807. Soon after the 
execution of the fii-st guaranty the Penn, R. 
11. Co. withdrew from the combination and 
entered into negotiations for an independent 
line from Pittsburgh to St Louis. The T. H. 
& I. B. R. Co. failed and refused to become 
lessee in the operating contract. The re- 
maining guarantors, aside from the Penn. B. 
21FKD.CAS. — 13 



B. Co. and the Penn, Co., on August 28, 1867, 
caused and procured the organization of the 
1. & St. L. B. B. Co. to construct a railway 
from Indianapolis to a point on the Indiana 
state line, at which it would meet and in- 
tersect complainant's railway. On Septem- 
ber 11, 1SG7, the I., C. & L- Ry. Co., the P., 
m. W. & C. By. Co., the C, C, 0. & L By. 
Co., and the L. S. & M. S. By. Co.—then the 
L. S. R. B. Co.— procured the complamant to 
accept the I. & St. L. B. B. Co. as lessee or 
party of the first part, in the place of the T. 
H. & I. B. B. Co. in the lease of Jlay 17, 1867, 
and caused and procured complainant to en- 
ter into a supplemental agi-eement, by the 
terms of which complainant accepted the 
I. & St. L. B B. Co. as lessee, and by the 
terms of which the I. & St. L. B. B. Co. and 
complainant mutually adopted the lease of 
May 17, 1867, under which the guarantors, ex- 
cept the Penn. B. B. Co. and the Penn. Co., 
were then in possession of the complainant's 
road. On the same day, September 11, 1867, 
the last named guarantors, with the excep- 
tions named, made and entered into a supple- 
mental agreement of guai-anty with complain- 
ant, which was as follows: 

"This indenture, made the 11th day of Sep- 
tember, A. D. one thousand eight hundred and 
sixty-seven, between the Indianapolis, Cin- 
cinnati & Lafayette Railway Company of the 
first part, the Pittsburgh, Fort "Wayne & 
Chicago Railway of the second part, the Belle- 
fontatne Bailway Company, the Cleveland, 
Columbus & Cincmnati Eailroad Company, 
and the Cleveland, Painesville & Ashtabula 
Railroad Company, Jointly of the third part, 
and the St Louis, Alton & Terre Haute 
Railroad Company of the fourth part; 

"Whereas, heretofore, to-wit, on or about 
the seventeenth day of May, one thousand 
eight hundred and sixty-seven, the said party 
of the fourth part executed a certain instru- 
ment in writing, bearing date on said last- 
mentioned day, and purporting to be an 
indenture between the Terre Haute & In- 
dianapolis Railroad Company, and the said 
party of the fourth part, whereby it was 
agi'eed that the said Terre Haute & Indian- 
apolis Railroad Company should manage, op- 
erate and carry on the business of the main 
line of the railroad of the said party of the 
fourth part, extending from Terre Haute, in 
the state of Indiana, to East St Louis, in the 
said state of Illinois, together with the branch 
thereof to Alton, in the said state of Illinois, 
upon the terms, agreements and conditions 
in the said indenture mentioned and set forth, 
as by reference to said indenture, which, for 
greater convenience, is hereinafter designated 
and referred to as an operating conti-act, 
wiU more fully appear. 

"And whereas, the said operating contract 
was duly executed by the said St. Louis, 
Alton & Terre Haute Railroad Company, as 
the party of the second part thereto, at the 
special instance and request of the said par- 
ties of the first, second and third parts to 
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these preseuts. and of the Pennsylvania Rail- 
road Comj)!iny, and xipon the execution by or 
on behalf of the said pailies of the first, 
second and third parts, and the said Penn- 
sylvania Kailroad Company, of an agreement 
bearing date on said last mentioned day, and 
■which is hereinafter for more convenient 
reference thereto denominated an agreement 
of guai-anty. 

"And whereas, in and by the said agree- 
ment of guaranty the said parties of the first, 
second and third parts hereto, and the said 
Pennsylvania Railroad Company, for and in 
consideration of the execution of said operat- 
ing contract by the said partj- of the fourth 
part, and of the, sum of one dollar to each of 
them duly paid, promised, agreed, and guar- 
anteed to and with the said party of the 
fourth part, to these presents; that the said 
Terre Haute & Indianapolis Railroad Com- 
pany should, on or before the first day of 
July next succeeding the date thereof, duly 
execixte and deliver to the said party of the 
fourth part to these presents the operating 
contract aforesaid, provided, however, that 
in ease of the failure of the said Terre Haute 
& Indianapolis Railroad Company so to do, 
any other i-esponsible corporation owning or 
constructing a railroad from Indianapolis to 
Terre Haute aforesaid, or to some point on 
the road of the said St. Louis, Alton & Terre 
Haute Railroad Company westwardly of 
Terre Haute aforesaid, should be accepted in 
lieu of the said Terre Haute & Indianapolis 
Railroad Company on certain conditions in 
the said agreement of guaranty contained. 

"And whereas, in and by the said agree- 
ment of guaranty the said parties of the 
first, second and third parts to these presents 
and the said Pennsylvania Railroad Company 
did further promise and agree and guarantee 
that the said Terre Haute & Indianapolis 
Railroad Company, or such other corporation 
as might be substituted therefor, should at 
all times thereafter keep, obsei-ve and per- 
form all and singular the covenants, condi- 
tions and provisions of the aforesaid contract, 
to-wit, the contract herein designated as an 
operating contract. 

"And whereas, the said contract of guar- 
anty contained the following provisions, viz.: 
'Provided, nevertheless, that all the obliga- 
tions of each of the said parties of the first, 
second, third and fourth parts created hereby, 
shall be several and not joiut, and as to each 
of them for the equal fourth part of any dam- 
ages arising from any default of the said 
Terre Haute & Indianapolis Railroad Com- 
pany, or the said other corporation, or for any 
breach by all said parties to this agreement.' 

"And whereas, the said Terre Haute & 
Indianapolis Railroad Company has failed to 
execute the aforesaid operating contract, and 
the said Pennsylvania Railroad Company has 
failed to assist or take part in providing or 
nominating another corporation in place of 
the said Terre Haute & Indianapolis Railroad 
Company as party of the first part to said 



operating contract as contemplated by the 
said agreement of guaranty, and the said par- 
ties of the first, second and third parts to 
these presents are desirous that a corporation 
nominated by them shall be accepted by 
the said St. Louis, Alton & Terre Haute Rail- 
road Company as paity to said operating eon- 
tract, in place and stead of the said Terre 
Haute & Indianapolis Railroad Company, but 
without prejudice, however, to any claim or 
claims which the said parties hereto, or any 
or either of them, have or may hereafter 
have against the said Pennsylvania Railroad 
Company arising out of the execution by 
or on behalf of said Pennsylvania Railroad 
Company of the aforesaid agreement of guar- 
anty. 

"And whereas, the said parties of the first, 
second and third parts have caused a new 
company to be duly organized under the laws 
of the state of Indiana, and by the name of 
the Indianapolis & St. Louis Railroad Com- 
pany, and have requested the said party of 
the fourth part to accept said new company 
as the party of the first part to the said op- 
erating contract, and the said party of the 
fourth part has in compliance with such re- 
- quest agi-eed to accept the said new company 
in the place and stead of the Terre Haute 
& Indianapolis Railroad Company, but with- 
out waiving or intending to waive any claim 
against the said Pennsylvania Railroad Com- 
pany, or any other party, arising out of 
anything in the premises mentioned or other- 
wise, and has, at the special instance and 
request of the parties of the first, second 
and third parts hereto, and in consideration of 
the execution of these presents, this day 
i duly executed and delivered to the said In- 
! dianapolis & St. Louis Railroad Company, an 
instrument in writing bearing even date here- 
with, whereby the said Indianapolis & St. 
Louis Railroad Company has been substituted 
for and put in the place of the said Terre 
Haute & Indianapolis Railroad Company up- 
on the terms and conditions therein and the 
said agi-eement of guaranty contained. 

"Now, therefore, this indenture witnesseth. 
that for and in consideration of the premises, 
and of the sum of one dollar to each of them 
duly paid, the receipt whereof is hereby ac- 
knowledged, the said pai-ties of the first, 
second and third parts to these presents, for 
themselves, their successors and assigns, have 
covenanted, promised and agreed, and by 
these presents do covenant, promise, agree 
and guarantee, to and with the said party of 
the fourth part, its successors and assigns, 
that the said Indianapolis & St. Louis Rail- 
road Company shall and will at all times 
hereafter keep, observe and perform all and 
singular the covenants, conditions- and pro- 
visions of the said operating contract, bear- 
ing date on the 17th day of May, in the year 
of our Lord 1867, and of the said instrument 
bearing even date herew^ith, by which the 
said Indianapolis & St. Louis Railroad Com- 
pany has assumed, ad(4)ted or become liable 
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to carry out the said operating contract ac- 
cording to the true intent and meaning there- 
of: provided, nevertheless, that all the ob- 
ligations of the parties of the first, second and 
third parts hereto, shall be several and not 
joint, and as to each of them for the equal 
third part of any and all damages vrhich may 
arise from any default of the said Indian- 
apolis & St. Louis Railroad Company, its 
successoi*s or assigns in the premises, or for 
any breach of this agreement bj^ the said 
parties of the first, second and third parts 
hereto." 

In the original organization of the Indian- 
apolis & SL Louis II. R. Co., all of the stock 
was taken and subscribed for by said guar- 
antors or persons in their interest, excepting 
about eighty shares. 

Shortly after the organization of the I. & 
St. L. R. E, Co., and shortly after the execu- 
tion of said guai-anty, the I., 0. & L. Ry. Co. 
became financially embarrassed and -with- 
drew from any further connection with the 
joint enterprise, leaving the P., Ft. "W. & C. 
as one party, the C„ C, C. & I. R. R. Go. 
and the L. S. & M, S. Ry. Co. jointly as the 
second party to carry out the joint enteiTprise. 

The last named parties did, after the with- 
drawal of the I., 0. & L., carry on the con- 
struction of the I. & St. Lr., and the business 
of the joint enterprise, as equal parties there- 
in and as two parties controlling the same, 
instead of two out of thi-ee parties. 

From June 1, 1867, until the opening for 
traffic of the Vandalia Line from Indianapolis 
to St. Louis, by the Penn. R. R. Co. and the 
T. H. & I. R. R. Co., the thirty per cent, of 
the gross earnings of complainant's road ex- 
ceeded the minimum rental reserved in the 
lease. 

In June, 18G9, the Penn. R. R, Co, leased 
the P., Ft. Vf. & C. Ry., and by the terms of 
the lease specifically and in terms, assumed 
to carry out and perform the guaranty and 
contract in the place of the P., Ft W. & C. 
Ry. Co. 

In performance of this assumption the 
Penn. R, R. Co. took from the P., Ft. W. & 
C, Ry. Co. the bonds and stock of the I. & 
St. L., then held by the P., Ft. W. & C, and 
the Penn. R, R. Co. still holds a large amount 
of the bonds and stock of the I. & St. L. R. 
R. Co., either in its own name or in the name 
of the Penn. Co.; the latter being a corpora- 
tion owned and controlled by the Penn. R. 
R. Co. 

The officers and directoi*s of the I. & St L. 
are, and have always been, officere and direc- 
tors of the said guarantor companies, or of 
the Penn, Co., in connection with the guar- 
antor companies, as lessee of the P., Ft. W. 
& 0. 

Nearly all the stock of the I. & St L. is 
now held and controlled by the C, C, C. & I. 
and the P., Ft. W. & C, or its lessee, the 
Penn. R. R. Co., or the Penn. Co., in equal 
proportions; i. e., the C, C, G. & I. represent- 
ing one-half, and tlie P., Ft "W. & C, or its 



lessee, the Penn. R. R. Co., representing the 
other half. 

A large portion of the bonds of the I. & St 
L. were originally taken in equal proportions 
by the C, C, C. & I. and the P., Ft W. & 
C, and a large amount of the different is- 
sues are now held by the defendants, the C, 
C, 0. & I. and the Penn. R. R. Co., as lessee 
of the P., Ft. W. & C, either in its own 
name or in the name of the Penn. Co. 

After the opening of the Vandalia Line as 
a rival route from Indianapolis to St. Louis, 
the Penn. R. R, Co., instead of carrying out 
the obligations of the P., Ft W. & C. Ry. 
Co., in the guaranty and lease, diverted all 
the trade and traffic it could conti-ol from the 
Crestline Route and complainant's road, to 
the Pan-Handle and Vandalia Route, there- 
by greatly diminishing the gross receipts of 
complainant's road. By reason of its not 
complying with the lease, requiring it to own 
a full traffic equipment for its own and com- 
plainant's road, and by reason of the lai-ge 
amount of interest drawn from its earnings 
by defendant guarantors upon bonds held by 
them, the I. & St. L. Co. has become and is, 
insolvent, and unable to paj- the rent reserv- 
ed in the lease. 

For some five or six years past the I. &, St 
L. R. R. Co. has been unable to pay its in- 
terest and the rental reserved to complainant, 
and recognizing the obligation resting upon 
them by virtue of their contracts, the C, C, 
G, & I., in connection with the L. S. & M. S. 
and the P., Ft W. & C, or its lessee, the 
Penn. R, R. Co., have from time to time ad- 
vanced large sums of money to the I. & St. 
L. to enable it to pay its interest and com- 
plainant's rental, the advancements, being 
made in equal proportions by the C, G., G. 
& I. and the P., Ft. W. & C, or "its lessee, the 
Penn. R. R. Co. 

The I. & St L. Co. has not purchased and 
owned;, and does not own, an equipment suffi- 
cient to do the business of the line, and has 
been, and is, resorting to the use of hired 
equipment The 1. & St, L. is still in the pos- 
session of and operating complainant's road, 
and has received all the gross earnings and 
income thereof, but it has refused to pay 
complainant's rental, or any part thereof, 
since April 1, 1878, and it is retaining the 
rental, and unless the rental due the com- 
plainant is paid according to the terms of the 
lease, the mortgages upon the complainant's 
road, upon which interest is already due and 
unpaid, will be foreclosed, and the property 
sacrificed. These are the substantial facts 
stated in the bill. 

The complainant prays that an account be* 
taken of the amount due as rental under the 
lease from and after April 1, 1878; that tKe ' 
C, C, e. & I., the L. S. &.M, S., the P., Ft 
TV. & a, the Penn. R, R, Co., and the Penn. 
Co. may be enjoined from selling, assigning, 
transferring, or parting with the mortgage 
or equipment bonds of the I. & St. L. R, R. 
Co., without first satisfactorily securing the 
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complainant to the extent of the interest pay- 
able on said bonds, against any default in the 
payment dm-ing the residue of the term cre- 
ated by said lease, of the rent to accrue dur- 
ing such term; that said complainant may 
have a decree against said defendants, the 
C, C, C. & I., the L. S. & M. S., the P., Ft. 
AV. & C, the Penn. R. R. Co. and the Penn. 
Co., for a specific performance of their agree- 
ment and guaranty; that the said I. & St. L. 
R. 11. Co. be required to sipecifically perform 
the covenants of said agreement within a 
reasonaWe time, to he iixed by the court, and 
that in default thereof, that the C, G., C. 
& I., the P., Ft. W, & 0., or its representa- 
tive, the Penn. R. R. Co., may be required 
to specifically perform the same; that a re- 
ceiver may be appointed of the following por- 
tion of the earnings of the I. & St. L., to-wit: 
Thirty per cent, of the gross earnings of com- 
plainant's road since the first day of April 
last, and as they may accrue, and of so much 
of the earnings of the residue of the line oper- 
ated by the I. & St. L. Co. as may be neces- 
sary to make up the amount of rental imder 
said contract from month to month, or that 
such moneys be paid into court from time to 
time as they accrue under said contract, to 
be disbursed by the order and direction of 
the court; and that the I. & St, L. may be 
enjoined from paying any interest to any of 
said guarantors upon the bonds of the I. & 
St. L. Co. held by them, or either of them, 
and from paying to said guarantors, or either 
of them, any moneys on account of advances 
made by said guarantors to said I. & St. L., 
and that said I. & St. L. may be enjoined 
from paying out or using any part of thirty 
per cent, of the gross earnings of complain- 
ant's road, accrued since the first day of last 
April, or that may accrue, for any other pur- 
pose than the payment of complainant's rent' 
ai reserved. 

It is clear from the aflidavits filed by the 
defendants that since 1871, the net earnings 
of the leased line have been less than the 
minimum rental, and it sufficiently appeal's 
that from time to time the C, C, C. &■ I., 
the L. S. & il. S., the P., Ft. "W. & C„ or its 
lessee, the Pennsylvania R. R. or the Penn- 
sylvania Co., have advanced to the lessee, to 
enable it to operate the leased line, $1,167,- 
170.24; that the C, C, G. & I. has done 
what it could to send business over the leas- 
ed road, and has never sought to divert busi- 
ness therefrom; that the lessor, as a cor- 
poration, or by its ofiicers in its interest, as- 
sisted in the organization of the I. & St. L. 
by taking a small amount of its stock and 
^500,000 of its bonds. 

The question argued was whether the plain- 
tiff was entitled to a preliminary injunc- 
tion. The motion was submitted on bill and 
affidavits, no answer having been filed. The 
substance of the argument by counsel for 
the defendants was that the I. & St. L. was 
organized by individuals in the ordinary 
way, and just as all railroad corporations 



have been organized in Indiana; that it was 
insolvent and not able to operate its own 
road and the leased line and pay the mini- 
mum rental; that the leased line was a pub- 
lic highway, and as such the lessee must 
maintain it, and in doing so, might, if neces- 
sary, use the entire earnings; that if the 
lessee was compelled to thus use the entire 
eai-nings, the lessor had its remedy on the 
guaranty; that the taking of the guai'anty 
showed this to have been what both lessor 
and lessee contemplated, and that full and 
adequate relief could be had in a court of 
law against the guarantors, there being no 
evidence that they were not perfectly solv- 
ent. It is undoubtedly true, as a general 
rule, that the plaintiff's remedy is at law 
when his demand can be satisfied with a cer- 
tain sum of money. 

The situation of the parties and the in- 
ducements which prompted them to enter 
into the several obligations have been al- 
ready stated. Those in charge of and inter- 
ested in the guarantor companies, except the 
Pennsylvania R. R. Co. and the Pennsyl- 
vania Co., took possession of the leased road 
June 1, 1S67, and operated it until it was 
turned over to the I. & St. L., on the 11th of 
September, 1867, that being the date of the 
substitution of the new company as lessee, 
after the I. & T. H. had declined the lease, 
and passed under the control of the Penn. 
R. R. Co. as a part of the rival line, known 
as the "Vandalia Line," The guarantors, ex- 
cept the Penn. R. R. Co. and the Penn. Co., 
organized the I. & St. L. on the 2Sth day of 
August, 1867, and took all the stock but a 
fraction, which was subscribed by the leased 
road, and a few others. 

The new company was created for the ex- 
press purpose of being substituted as lessee. 
At the time of substitution it existed on pa- 
per only. After the substitution, and before 
any work was done on the new road, the I., 
C. & L., on account of financial embarrass- 
ment or otherwise, seems to have abandoned 
the joint entei-prise. Whether the other par- 
ties to the combination consented to this 
withdi-awal we are not informed. No pro- 
cess or relief is prayed against the I. C. & Tj. 

It is too plain for controversy that, leaving 
exit the Penn. R. R. Co., the Penn. Co., and 
the I., C. & L., the remaining guarantors 
built the new road and officered it in their 
own interest, that being the only way for 
them to get a line from Indianapolis to St. 
Louis. Tlie new road was built in the name 
of the I. & St. L. as an Indiana corporation, 
because it could be built in no other way. 
Practically the companies named owned the 
I. & St. L., and to-day they own the stock 
in this road, with the exception of what is 
held by othei-s to qualify them to act as di- 
rectors. 

The guarantors, with the exceptions named, 
created the lessee company for their own 
convenience and profit, and have never ceas- 
ed to be its managers and governors. 
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Viewing tiie case as between the lessor 
and lessee only, the latter took the former's 
road, agreeing to keep it in repair and oper- 
ate it, paying, as rental, thirty per cent, of 
tbe gross earnings in monthly installments 
at New York, where the lessor had to have 
money to pay interest on its honds. Since 
April, 1878, no rental has been paid, and the 
lessee is insolvent and still in possession of 
the road. On these facts alone, if the guar- 
antors had not become parties to the lease, 
the complainant might, with more reason 
and justice, be sent to a court of law. But 
equity will regard the I. & St. L. as the 
mere instrument of the companies that built 
its road, including the Pennsylvania Rail- 
road Company as lessee of the P., Ft. W. & 
C, and while the rent is in arrear, those 
companies which guaranteed its payment, 
will not be allowed to apply the earnings in 
payment of interest due on bonds of the I. 
& St. L. held by them. 

Although the Penn. R. R. Co. took no part 
in the organization of the I. & St. I». and the 
construction of its road, yet it must be re- 
membered that some two years after the 
substitution of the new company as lessee, 
the Penn. R. R. Co. leased the P., Ft. W, & 
0., and expressly assumed its obligations, 
including this lease "by name. 

The I. & St. L. has never ceased to pay 
interest on its bonds, in the hands of the 
guaitintors, out of the earnings of the leased 
road, and those companies still insist that 
the interest due on their bonds shall be paid 
whether the rental is paid or not. There is 
no equity in this demand, and the interest 
due on bonds held by the guarantors must 
be postponed in favor of the lessors' claim 
for its rental. It would be inequitable to al- 
low those companies to collect interest on 
their bonds out of the earnings of the road, 
while the rental, which they agreed to pay 
in ease the lessee did not, remains due and 
unpaid. If the guarantors are solvent, as 
they claim to be, they should pay the rent 
according to their contract, and thereby en- 
able the lessor to pay interest on its own 
bonded debt, and avoid foreclosure. 

If the guarantors may collect interest on 
their bonds out of the earnings of the road, 
whether the rent is paid or not, and the only 
remedy of the lessor is an action at law on 
the contract of guaranty as often as there is 
default in the payment of the rent, then the 
lease is of little value. 

It was said that the lessor might re-enter 
and put an end to the lease. This argument 
will not avail the guarantors. "While those 
companies may stand behind the I. & St. L. 
in law, a court of equity, regarding substance 
rather then shadow or form, will treat them 
as real ownei« or lessees. 

A further important consideration on the 
question of jurisdiction remains, viz.: The 
right of the complainant to go into a court 
of equity to enforce the obligation of the 



Penn. R. R. Co. to pay any sum due from 
the P., Ft. W. & O. on its contract of guar- 
anty. If the jurisdiction properly attaches 
for this purpose, as we think it does, all the 
parties and the subject of controversy being 
before the court, it will take jurisdiction for 
all purposes. 

A preliminary injunction will not be grant- 
ed, even though failure to grant it may cause 
some damage to the plaintiff, if granting it 
will inflict still greater damage to defendant; 
nor when the court can see that damage will 
result thereby to third parties. But it will 
not damage the guarantoi*s to require them 
to pay the rental due before they appropri- 
ate earnings of the road in payment of in- 
terest on bonds of the lessee in their hands, 
for that is only requiring them to perform 
their contract. 

It is no answer to this to say that the in- 
terest is a secured debt— a lien— while the 
rent due is a debt at large. It is doubtless 
true that the second contract of guaranty 
abrogated the first as to the parties to the 
second; but whether the parties who signed 
the first and did not sign the second are re- 
leased from liability, is a question which 
need not now be decided. 

Until final hearing, the I. & St L. will be 
required to pay into court monthly for and 
on account of the rental, thirty per cent, of 
the gross earnings of the leased line, and it 
will be enjoined from paying to the C, C, 
O. & I., the L. S. & M. S., the P., Ft. *W. & 
C, the Penn. R. R. Co. and the Penn. Co. 
interest on any of its mortgage or equipment 
bonds, owned or held by these companies, 
or either of them, so long as thirty per cent, 
of the gross earnings shall not equal the 
minimum rental; also from paying to such 
companies, or either of them, any moneys 
on account of advances made as aforesaid by 
them, or either of them, to the I. & St. L., 
and the said companies will be enjoined 
from receiving from the I. & St. L. any por- 
tion of the earnings of the leased line in pay- 
ment of principal or interest of mortgage or 
equipment bonds of the I. & St. L., owned 
or held by the guarantors or either of them; 
also from receiving from the I. & St. L. any 
sum or payment, in whole or part, of ad- 
vances made as aforesaid by such companies, 
or either of them, to the I. & St. L.; also 
from selling, transferring or otherwise dis- 
posing of any mortgage or equipment bonds 
of the I. & St. L., owned or held by said 
companies, or either of them. 

See. also, St. Louis, A. & T, H. R. Co. v. In- 
dianapolis & St. L, R. Oo. [Case No. 12,237]. 

[NOTE. A final decree was entered in this 
case for ?664,874.70, with costs, and an injunc- 
tion against several of the defendants, from 
which both parties appealed to the supreme 
court. That court reversed the decree as to 
all defendants except the Indianapolis, St. L., 
etc., Co, St. Louis, A. & T. H. R. Co. v. Penn- 
sylvania R. Co., 118 U. S. 290, 6 Sup. Ot. 1094.] 
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Case No. 12,237. 

ST. LOUIS, A. & T. H. R. CO. v. INDIAjN^- 
APOLIS & ST. L. R. CO. et al. 

r9 Biss. 144; 9 Reporter. 103; 12 Chi. Leg. 
News, 73, 4 Ciii. Law Bui. 922.1.1 

Circuit Court. D. Indiana. Oct. 23, 1879. 

Equity— lNA)>EQU.\.TE Remedy at Law— Cokpoua- 
Tioxs — Citizenship of Shareholdebs — Consol- 
idation— Coukts— Federal Jdrisdictios. 

1. Where a eojitract and lease relating to the 
operation of a railroad had been performed for 
a time and then the parties failed to meet 
their engagements; on a bill filed to enforce the 
contract and asking for various restraining or- 
ders against some of the defendants, the appli- 
cation being made because of the contract and 
the various relations which existed between 
the parties: Seld, tliat these facts constitute a 
case where there may not be a full remedy at 
law and which is properly brought in a court of 
equity. 

2. Where a coiporation sues in a federal 
court, the court in order to assume jurisdiction, 
will conclusively regard all the shareholders as 
citizens of the state which created Hie corpora- 
tion. 

[See Bank of Cumberland v. Willis, Case No. 
885.] 

3. The fact that two railroad corporations cre- 
ated by different states, have been consolidated 
under the laws of those states, and the rail- 
road operated, by virtue of that consolidation, 
as one entire line of road, will not prevent one 
of these corporations from bringing suit in the 
federal court as a corporation of that state 
where it was created, against the corporation 
with which it is consolidated which was ei*eated 
by the other state. 

[Cited in C. & W. I. R. Co. v. L. S. & M. S. 
Ry. Co., 5 Fed. 22; TJphoff v. Chicago, St. 
L. & N. O. R. Co., Id. 549; Burger v. Grand 
Rapids & I. R. Co., 22 Fed. 562; Colgate v. 
Louisville. N. A. & 0. Ry. Co., Id. 569; 
Fitjigerald v. Missouri Pac. Ry. Co., 45 
Fed. 815. Quoted in Nashua & L. R. Corp. 
V. Boston & L. R. Corp., 136 U. S. 377, 10 
Sup. Ct. 1.009.] 

In equity. 

McDonald & Butler, for complainant. 
Baker, Herd & Hendricks, for defendants. 

DRUMMOND, Circuit Judge. This is a 
bill filed by the St. Louis, Alton and Terre 
Haute Railroad Company against the In- 
dianapolis and St. Louis Railroad Company, 
and other railroad companies, to enforce the 
obligations of a contract, part of which was 
a lease made in 186T, between the parties, 
and of which some of the defendants were 
guarantors. 2 

In the bill the plaintiff is alleged to be a 
corporation created under the laws of Illi- 
nois, and the defendants are alleged to be 
corporations created under the laws of In- 
diana and of Pennsylvania. 

1 TReported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 9 Reporter, 103, 
contains only a partial report.] 

2 For a full statement of the facts in this 
case, see another opinion in same case [No. 12,- 
236]. 



We propose now to decide but two ques- 
tions in the case: one as to the jurisdiction 
of the court, and the other whether this is a 
case properly cognizable in a court of equity, 
instead of a court of law. 

There is another" question which was some- 
what argued by the counsel of the respec- 
tire parties, but which I think ought to be 
reserved for the final hearing of the case, 
viz.; whether the guarantee, made by some 
of the defendants, of the conti-act was ultra 
Tires; that is, beyond the power of the com- 
panies respectively under their charters. It 
is sufficient as to this last point to say, that 
I do not think there is anything in the case 
as now presented which would authorize the 
court to declare absolutely that these con- 
tracts of guarantee were ultra vires. That 
question will properlj' come up at the hear- 
ing. 

We think there can be no doubt that a 
court of chancery has jurisdiction in this 
case. 

The controversy grows out of a contract 
and lease made in 1867, containing various 
provisions, and relating to the operation of a 
railroad between Terre Haute and East St^ 
Louis, by which a certain rental was to be 
paid, and various other stipulations were 
to be performed by the lessee, and which 
were guaranteed by some of the defendant 
railroad companies. 

The plaintifiE asks that this contract shall 
be enforced as against these various parties. 
It was performed till 1878, when they fail- 
ed to meet their engagements. The plain- 
tiff asks that various restraining orders shall 
be made against some of the defendants to 
prevent injustice from being done to it, the 
application being made because of the con- 
tract, and of various relations which e.Kist 
between the parties; for example, the hold- 
ing by some of the defendants of certain 
bonds which are the subject of controversy 
and in relation to which the plaintiff claims 
that the defendants should not be permitted, 
while they are under the obligations of the 
contract, to collect interest due upon cou- 
pons. 

Now, these facts in themselves, thus brief- 
ly stated, we think constitute a case where 
there may not be a full remedy in a court 
of law, and "where it may be proper for 
the plaintiff to apply to a court of ehan- 
cei-y to have complete equity done. 

However, that which has been regarded 
by counsel as the most important question 
in the case, and which has perhaps been 
more fully argued than any other, and to 
which the attention of the court has been 
particularly directed, is whether the circuit 
court of the United States for the district 
of Indiana in which the bill was filed, has 
jurisdiction. That depends entirely upon 
the citizenship of the parties. It is con- 
ceded that there is no federal question nec- 
essarily arising in the case which per se 
would give jurisdiction to the court. 
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As the plaintiff is alleged in the bill to ho 
a corporation created by the laT\'S of the 
state of Illinois, and the defendants are al- 
leged to be corporations created respectively 
by the laws of the state of Indiana and 
of Pennsylvania, it appears prima facie 
that there is no objection to the jurisdiction 
of the court But there is a plea interposed 
to the bill in which it is alleged that under 
various acts of the legislatures of Illinois 
and Indiana there are two corporations: one 
the plaintiff, the St. Louis, Alton and Terre 
Haute Railroad Company, and another, the 
'' sjime company in name; and that there has 
been a consolidation of the two corporations, 
created respectively by the state of Illinois 
and Indiana, and that they are inseparably 
connected together in such a way that the 
plaintiff is really a corporation as well of In- 
diana as of Illinois, and as some of the de- 
fendants are corporations of the state of In- 
diana, the court cannot have jurisdiction of 
the case. If this is so, then jurisdiction in 
the federal court does not exist, and we can- 
not hear the case or decide it upon its mer- 
its. I think we must assume upon the alle- 
gations of the plea, that there are two cor- 
porations, one created by the state of Illinois, 
and the other by the stiite of Indiana. 

It will be borne in mtud, that while the 
larger portion of the railroad is within the 
territory of the state of Illinois, namely, 
from East St Louis to the eastern boundary 
of the state, there is a portion of the line 
within the territory of the state of Indiana, 
from the western boundary of the state to 
Terre Haute, a distance of a few miles, and 
in order to control, own and operate the whole 
line of road from Terre Haute to East St. 
Louis, it was necassary to obtain authority 
from both states. And accordingly authority 
has been given by both states. And it is al- 
leged in the plea that under the act of 1861 
(Priv. Laws lU. 1861, p. 530) of Illinois, and 
the act of the same year of the state of 
Indiana, a corporation of lUinois and Indiana 
has been created; that a consolidation has 
taken place, and that it has become one cor- 
poration, owning, controlling and operating 
the road between East St Louis and Terre 
Haute. 

There is an allegation in the bill, that un- 
der and by vix'tue of the statutes of the states 
of Indiana and Illinois, "your orator was, and 
is the owner of a railroad extending from 
the city of Terre Haute, in the county of 
Vigo, in the state of Indiana, to East St. 
Louis, on the Mississippi river, in the state of 
Illinois, with a branch to Alton, in the said 
last named state, having the power to operate 
and maintain its said road ui\der the laws of 
said states." ) 

The manner in which the supreme court of 
the United States has reached the conclusions 
which are now adopted as law in relation to 
the citizenship of corporations, is well known 
to the profession, and was adverted to by the 
counsel on both sides in the argument of this 



case. That court held in the iii-st instance, 
that in order to give the federal court juris- 
diction where a corporation was a party, on 
the ground of citizenship, it was necessary 
that all the corporators should be citizens 
of a particular state, and that the ad-, 
versaxy party should be citizens of anoth- 
er state different from that of the corpora- 
tors, and if it turned out that any one of 
the corporators was a citizen of the same 
state as the adversary party, the jurisdiction 
of the court was gone. That rule, however, 
was afterwards changed, and the court finally 
reached this result: that it would assume 
as conclusively established, that all the stock- 
holders or shareholders of a coiiporation were 
citizens of the state which created the cor- 
poration. 

So, while it was true that a corporation was 
not a citizen within the ordinaiy meaning of 
the word as used in the constitution, and the 
laws of congress, still that the shai-eholders 
were citizens of the same state that created 
the corporation, and nothing could be heard 
in denial of that fact; the result of which 
was, tliat by a fiction of law the corporation 
became a citizen of the state which created 
it. That was the state of the law when the 
case of Ohio & M. R. Co. v. Wheeler, 1 Black 
[66 U. S.] 280, was decided, and which was 
much relied on by the counsel of the defend- 
ants. In that ease, there were two corpora- 
tions created by liie states of Indiana and 
Ohio, or rather there was a corporation cre- 
ated by the state of Indiana, and a license 
given to the Indiana corporation by the state 
of Ohio to operate a railroad and to own 
property in the latter state, and the suit was 
brought against a citizen of Indiana, in the 
circuit court of the United States of that dis- 
trict. The deelai-ation alleged "that the plain- 
tiff was a corporation created by the laws of 
the states of Indiana and Ohio, having its 
principal place of business in Cincinnati, in 
the state of Ohio, a citizen of the state of 
Ohio." Objection was taken that the coiu:t 
had no jurisdiction of the case, on the gi-ound 
thtit the defendant Wheeler was a citizen of 
Indiana, and that the plaintiff was also a 
citizen of Indiana; and the supreme court 
of the United States so held. Taney, 0. J., 
in giving the opinion of the court, says: "It 
follows from the decisions, that this suit in 
the corporate name is,in contemplation of law, 
the suit of the individual persons who com- 
pose it, and must, therefore,- be regarded and 
treated as a suit in which citizens of Ohio 
and Indiana are joined as plaintiffs in an ac- 
tion against a citizen of the last mentioned 
state;" and he holds that "such an action 
cannot be maintained in a com-t of the Unit- 
ed States;" and he says: "In such a suit it 
can make no difference whether the plaintiffs 
sue in their own proper names or by the cor- 
porate names and style by which they are de- 
scribed." It will be obsei-ved that the chief 
justice in this opinion treats the plaintiff as 
a corporation of the state of Ohio and of In- 
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diana. He says nothing about its being a 
corporation of Indiana, licensed by the state 
of Ohio. The case then decides this prin- 
ciple: that it is not competent for a plaintiff, 
which is a corporation of two different states, 
to bring a suit against a citizen of one of the 
states, where the declaration alleges the fact 
that the plaintiff is a citizen of both states or 
a corporation created by both states, which 
for the purpose of pleading, is the same thing. 
It must be conceded I think, that in princi- 
ple, at least, this case has not been strictly 
followed in subsequent decisions of the su- 
preme court of the United States, and so it 
is not the duty of the court to follow it unless 
in a case within its terms. 

The case of Railroad Co. v. Harris, 12 
"Wall. [79 U. S.] 6."). is perhaps only important 
in consequence of some observations made by 
the court ujion the case of Ohio & M. R. Co. 
V. Wheeler, supra. The question in this case 
of Railroad Co. v. Harris was whether the 
defendant railroad company was a person, 
and could be sued within the District of Co- 
lumbia under acts of congress which require 
that a defendant should be an inhabitant of 
the state wliere the suit was brought, or 
should there be found. The corporation— the 
defendant against which the suit was brought 
—had been created by the state of JIaiyland, 
and authority had been given by the state 
of Virginia to extend the railroad into that 
state, and authority had also been given by 
congress to extend it into the District of 
Columbia, and the suit was brought in the 
Disti'ict. The objection was taken that it 
was not competent to bring the suit there, be- 
cause the defendant was not an inhabitant 
of the District, and was not there found. 
That objection w^as overruled by the court, 
although there was no act of congress in force 
that authorized a suit to be brought against 
a foreign coiporation doing business in the 
District, and the court held that the rail- 
road company had its Habitat within the Dis- 
trict of Columbia, so that process could be 
served upon one of the officers of the com- 
pany. 

The court says, in its opinion: "We see no 
reason why several states cannot, by com- 
petent legislation, unite in creating the same 
corporation, or in combining several pre- 
existing corporations into a single one." The 
court proceeds: "The jurisdictional effect of 
the existence of such a corporation, as re- 
gards the federal court, is the same as that 
of a copartnership of individual citizens re- 
siding in different states. JMor do we see any 
reason why one state may not malvC a cor- 
poration of another state, as there organized 
and conducted, a corporation of its own, 
quoad hoc any property within its territorial 
jurisdiction." 

That is what has been done in this case, 
givmg full scope, as claimed, to the allega- 
tions of the plea, namely: The state of In- 
diana has given authority to the corporation 
of the state of Illinois to hold proiJerty and 



to operate a railroad within the state of In- 
diana. 

"It is well settled," the court further re- 
marks, "that corporations of one state may 
exercise their faculties in another, so far, and 
on such terms, and to such extent as may be 
permitted by the latter. We hold that the 
case before us is in this latter categoiy. The 
question is always one of legislative intent, 
and not one of legislative power, or legal pos- 
sibility. So far as there is anything in the 
language of the court in the case of Ohio & 
M. R. Co. T. Wheeler, in conflict with what 
has been here said, it is intended to be re- 
strained and qualified by this opinion. We 
will add, however, that as the case appeal's 
in the report, we think the judgment of the 
court was correctly given. It was the case 
of an Indiana railroad company licensed by 
Ohio." 

The court seems to consider that the case 
of Ohio & M. R, Co. v. Wheeler was substan- 
tially a suit brought by a corporation of In- 
diana against a citizen of Indiana, and there- 
fore, the jurisdiction of the court could not 
be maintained. 

The next case is Railroad Co. v. Whittoji, 
13 Wall. [80 U. S.] 270- Whitton was a cit- 
izen of Illinois, and caused the transfer of a 
suit against the Northwestern Railroad Com- 
pany from the state court to the circuit court 
of the United States for the district of "N^'is- 
eonsin, alleging that the defendant was a cor- 
poration created by the laws of Wisconsin, 
and a citizen of that state. In fact the de- 
fendant, while it was a corporation created 
by the laws of Wisconsin, was also a corpora- 
tion created by the laws of Illinois and of 
Michigan, and was a consolidated company 
under the authority of the three states, and 
operated a road throughout its entire length, 
in the three states by the same board of di- 
rectoi-s and by the same officers, and, there- 
fore, had as complete unity as it is possible 
for two or more railroad corporations creat- 
ed by different states to have. 

The objection was taken that as Whitton 
was a citizen of Illinois, and the defendant 
was also a citizen of Illinois, being a coi"pora- 
tion created by that state, and consolidated 
with a corporation created by the states of 
Wisconsin and Michigan, in the nature of the 
case it was impossible to sever the cornoi-a- 
tions so as to give the federal court jurisdic- 
tion, and consequently it was true, as a mat- 
ter of fact and law, that the plaintiff and de- 
fendant were citizens of Illinois, and so the 
court could not have jurisdiction. 

That objection was overruled in the court 
below, and tliat ruling was sustained in the 
supreme court of the United States. Field, 
J., in giving the opinion of the court, said: 
"And here the objection to the jurisdiction 
arises, that the defendant is also a coi-pora- 
tion under the laws of Illinois, and therefore 
is a citizen of the same state with the plain- 
tiff. The answer to this position is obvious. 
In Wisconsin tne laws of Illinois have no op- 
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•eration. The defendant Is a corporation, and 
AS such a citizen, of Wisconsin by tlie laws 
of that state. It is not there a corporation 
or a citizen of any other state. Being there 
sued, it could only he brought into court as a 
citizen of that state, -whatever its status or 
■citizenship may be elsewhere." 

So that when the suit was transferred to 
the federal court of Wisconsin, it -mattered 
not that the defendant had a status and cit- 
izenship elsewhere, as in Illinois and ilichi- 
^an, and that it was as a corpoitition a citi- 
zen of those states. It was in the suit ha the 
state of Wisconsin to he treated only as a 
citizen of that state, and of course subject 
to the jurisdiction of the federal court as such, 
if the citizenship of the plaintiff authorized 
the suit to be transferred. 

Muller V. Dows, 91 U. S. 444, was a case 
where a suit was originally brought in the 
federal court by several plaintifEs, one of 
wliom was a citizen of the state of Missouri, 
against defendants, one of whom was a cor- 
poration of the state of Iowa; and if the cor- 
l)oration was a citizen of Missouri, of course 
there was no jurisdiction in the court The 
defendant alleged, and it was conceded, that 
there were two coi-porations, one created by 
the laws of Iowa, and another by the laws of 
JSlissourl, and that they were a consolidated 
company, and the objection was that, being 
SL consolidated company, the Iowa corpora- 
tion was merged, or so connected with the 
Missom-i coiiioration, that one of the plain- 
tiffs could not maintain a suit in a federal 
oourt. It is to be observed that in these two 
■cases last referred to there is nothing said 
about any license, but it is conceded that the 
■corporations were to all intents and purposes, 
separate, entire corpoi-ations, created by the 
laws of the respective states, and that under 
those laws the railroad company had become 
a consolidated company, operated throughout 
hy virtue of those laws. 

LIr. Justice Strong, in giving the opinion of 
the court, and I believe this is the last deci- 
sion of the court upon this subject, says: 
^'Still it is argued on behalf of appellants, 
that the Chicago & Southwestern Railroad 
<Jompany cannot claim to be a corporation 
■created by the laws of Iowa, because it was 
formed by the consolidation of the Iowa com- 
pany with another of the same name, char- 
tered by the laws of Missouri, the consolida- 
tion having been allowed by the statute of 
•each state. Hence, it is argued that the cor- 
poration was created by the laws of Iowa 
4ind of Missouri; and as Burnes, one of the 
plaintiffs, is a citizen of Missouri, it is in- 
ferred that the circuit court has no jurisdic- 
tion. We cannot assent to this inference." 
•The court further says, "The laws of Mis- 
•souri had no operation in Iowa. It is, how- 
■ever, unnecessary to discuss this subject fur- 
ther." The court then cites the case of Rail- 
road Co. V. Whitton, supia, which is, it must 
T3e admitted, substantially like the case then 
sunder consideration. 



Perhaps I ought to advert to the decision 
which was cited by counsel in Allegheny Co. 
T. Cleveland & P. R. Co., 51 Pa. St. 228. 
That, however, was assumed to be like the 
case of Ohio & M. R. Co. v. Wheeler, supra, 
and was decided upon the authority of that 
case. 

Now the state of the law upon this subject, 
as decided by the supreme court of the Unit- 
ed States, appears to be this: that the fact 
that there are railroad coiporations created 
by different states, which have been con- 
solidated under the laws of those states, and 
the i-allroad operated by virtue of that con- 
solidation as one entu'e line of road, wiU not 
prevent the corporation from being sued in 
one of those states- as. a corporation created 
by the laws of that state, provided the plain- 
tiff is a citizen of a state other than that of 
the state which creates the coiporation. The 
only law that operates upon it is the law of 
its own state. If the corporation is a de- 
fendant, that is expressly decided by the 
court In the two eases last cited. Now, if 
that is so as to the defendant, why is there 
any difference where the plaintiff as a cor- 
poration brings the suit? 

If the defendant corporation, though con- 
solidated with another of a different state, 
can be sued in the federal court, in the state 
of its creation, as a citizen thereof, why can 
it not sue as a citizen of the state which 
created it? I can see no difference in prin- 
ciple. It seems to me that when the plain- 
tiff comes into the federal court, if a cor- 
poration of another state, it is clothed with 
all the attributes of citizenship which the 
laws of that state confer, and the sharehold- 
ers of that corporation must be conclusively 
regarded as citizens of the state which creat- 
ed the corporation, precisely the same as if 
it were a defendant. So I do not see why, if 
the plaintiff in this case alleges, as it does, 
that it is a corporation created by the laws 
of Illinois, it cannot institute a suit in the 
circuit court of the United States of Indiana, 
against a corporation of that state. 

There is one question which we have con- 
sidered, and about which, perhaps, there may 
be some doubt, and that is this: It is said 
by the defendants that this is a contract 
made by the two corporations, the one of 
Illinois and the other of Indiana, and as a 
united corporation of both states, and there- 
fore that there is a defect of parties because 
the coiporation created by the state of In- 
diana, and which is consolidated with the 
Illinois corporation, is not made a party. It 
may be admitted that there is eonsidei-able 
force in the objection. The bill alleges, as 
before stated, that by virtue of the laws of 
the two states, the plaintiff owns and oper- 
ates a i-ailroad in the two states between 
Terre Haute and East St Louis. What 
would be the effect, If the Indiana corpora- 
tion were made a pai-ty defendant In this 
case? We think that it would not oust the 
jurisdiction of the court, because, as already 
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stated, the two corporations must be consid- 
ered as distinct, the one having its habitat in 
IHiQois, and the other in Indiana, and the 
shareholders in one being conclusively eon- 
sidei-ed as citizens of Illinois, and of the 
other as citizens of Indiana. But it is to be 
borne in mind that the Illinois coi-poration, 
as such, and by virtue of the laws of Illinois, 
holds and controls the whole line of the road 
from East St. Louis to the east boundaiy of 
Illinois, and that the Indiana corporation has 
only a small part of road betwe^i the ter- 
mini, Terre Haute and East St. Louis and 
there is no controversy existing between the 
two corporations. There is no relief sought 
by the Illinois corpoi-ation against the In- 
diana corporation. If the Indiana corpora- 
tion were a defendant, it would be only a 
nominal party against which no relief was 
asked, and between which and the plaintiff 
there was no controvei-sy whatever; so that, 
while I think it would have been competent 
for the plaintiff to have made the Indiana 
corporation, which owned a part of its line, 
a party defendant, I do not thipk it is abso- 
lutely necessai-y for it so to do, because I 
am inclined to think that under the allega- 
tions of the bill and on the facts as they are 
conceded and under the law, the Indiana cor- 
poration as such would be estopped by any 
decree rendered in this case, and, therefore, 
I hold that the fact that the Indiana cor- 
poration is not made a party does not prevent 
the court from proceeding with the case. 

At tlie same time, it seems to me that it 
might be desirable, and I suggest it, there- 
fore, to the counsel of the plaintiff, for an 
allegation to be put in the bill of the fact 
of the existence of the Indiana corporation, 
or an allegation might be inserted that the 
Illinois corporation, represents, for all the 
equities sought by the bill, the Indiana cor- 
poration. 

We hold, therefore, first, that a court of 
equity has jurisdiction of the case made by 
the bin. And, secondly, that the federal 
court of Indiana has jurisdiction of the case 
on account of the citizenship of the parties. 

See, also, St. Louis, A. & T. H. R. Co. v. In- 
dianapolis & fc>t. L. R. Co. [Case No. 12,236.] 

[NOTE. A final decree was entered for $664,- 
874.70, with costs, and an injunction against 
several of the defendants, from which both 
parties appealed to the supreme court That 
court reversed the decree as to all defendants 
except the Indianapolis and St. Louis Railroad 
Company, 118 U. S- 290, 6 Sup. Ct. 1094. For 
hearing on the question of the jurisdiction of 
the circuit court, see Case No. 12,236.] 



ST. LOUIS & ST. X R. R. ASS'N (KAPP- 
NER v.). See Case No. 7,612. 

ST. LOUIS, I. M. & S. R. CO. (P ARMLET 
v.). See Cases Nos. 10,767 and 10,768. 

ST. LOUIS, L M. & S. R. CO. (UNION 
TRUST CO. v.). See Cases Nos. 14,402 
and 14,403. 
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ST. LOUIS IXS. CO. V. ST. LOUIS, Y. & T. 
H. R. CO. 

[6 Reporter, 231; 7 Ins. Law .L 343; 1 Montlu 

Jur. 750; 24 Int. Rev. Rec. 236; 26 Pittsb. 

Leg. J. 11.] 1 

Circuit Court, B. D. Missouri. March 10, 
1878.2 

CvRRiEKs — Express Compaxt — Liability of 
Agent — Contract. 

1. Where a contract is made with an express 
company, it is primarily liable to the shipper 
under its contract. If the shipper seeks to hold 
the agents of the express company responsible, 
he can do so only through the contract made- 
by the express company with himself. 

2. If the agent of the express company be a 
common carrier, it is held, so far as the shipper 
is concerned, to all the obligations of a com- 
mon carrier, subject to the lawful restrictions- 
made by the contract with the express com- 
pany. 

In 1875 Meier & Co. shipped a quantity of 
cotton fi'om St. Louis to Liverpool by the- 
Erie and Pacific Dispatch Co. and the White 
Star Line, on a through bill of lading. The- 
cotton was carried on defendant's road to 
Indianapolis, thence by the Panhandle route- 
to Columbus, Ohio, and thence by the Erie- 
Raih'oad to New York, where it was placed 
in the docks of the White Star Line, for 
shipment to Liverpool. While so placed the 
cotton caught fire and was bimit Meier & 
Co. assigned the interest in the cotton to 
the insui-anee company on payment of los.s> 
and the Matter brought suit against the rail- 
road company to recover the loss. 

TREAT, District Judge. The controlling 
doctrine was announced in New Jersey 
Steam Nav. Co. v. Merchants' Bank, 6 How. 
[47 U. S.] 344, which doctrine has been fully 
recognized in all subsequent cases before tlie- 
United States supreme court. That doctrine- 
rests on sound and elemental principles. 
When a contract is made with an express 
company, whether such exists for the trans- 
portation of small packages or for general 
shipment, the shipper deals primarily with 
such company, and looks to it under its con- 
tract. But as such companies may have no 
means of their own for transportation ac- 
cording to the teiTus of the contract, and 
have to employ steamers or railroads as- 
their agents, if the shipper seeks to hold 
their agents responsible he must do so only 
through the conti-act made by the express 
company with himself. So far as he is con- 
cerned, the express company is the principaL 
and must respond. As between the express 
company and its agents, their respective lia- 
bilities inter se can neither restrict nor en- 
large the obligations of the original parties. 
The shipper can hold the express company 
to its conti-act, and can, through that con- 

1 [Reprinted from 6 Reporter, 231, by per- 
mission. 26 Pittsb. Leg. J. 11, contains only 
a partial report.] 

2 [Affirmed in 104 U. S. 146.] 
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tract, pursue its agent. The latter is held, 
if a common carrier, so far as the shipper 
is concerned, to all the obligations of a com- 
mon carrier as the same may exist under 
the lawful restrictions made by the contract 
■with the express company, and no farther. 
In this case the contract was with the Dis- 
patch Co. for transpoi-tation from St. Louis 
to Liverpool. No inland route was desig- 
nated, but the ocean-bound route was to be 
the White Star Line from New York. The 
Dispatch Co. had arrangements whereby it 
could forward to New York by any one of 
the several railroad routes. No order was 
given by the shipper for any designated 
route, nor any contract made for a specified 
route to New York. The contract, however, 
with the Dispatch Co. did limit the liabili- 
ties of the defendant, under the facts stated, 
to losses which might occur while the prop- 
erty was on its route. The facts, undis- 
puted, are that the defendant did receive and 
forward the cotton beyond its line, in due 
time and in good order and condition. That 
is all it agreed to do, and is all that the 
Dispatch Co., by its contract of affreight- 
menti agreed should be done by the defend- 
ant. The wrong or injury complained of did 
not occur through any act or agency of the 
defendant, but long after it had ceased to 
have the cotton in its possession. If wrong 
there were for which a common carrier 
would be liable, that wrong occurred when 
the Erie Railroad had control or possession 
of the cotton shipped. The contention, how- 
ever, is, that inasmuch as the several rail- 
road companies whose roads constituted a 
continuous line from St. Louis to New York 
had an agreement inter se for the trans- 
portation of goods from the point of deliv- 
ery to the point of destination, whereby they 
would pro-rate freight, the first road to 
which the cotton is delivered is bound as a 
common carrier, not only for its own con- 
duct, but also for the conduct of each and 
every railroad company intermediate be- 
tween it and the point of destination. In 
some cases that obligation exists, and should 
be strictly enforced. In the cause under con- 
sideration, however, the defendant did not 
contract to have the cotton ti-ansported from 
St. Louis to New York, nor did it receive 
compensation for any such through ship- 
ment. , Its contract, as set out specifically in 
tlie bill of lading given by the Dispatch Co., 
limited its liability to what occurred on its 
own road; and the plaintiff, suing through 
that contract with the Dispatch Co., cannot 
enlarge its terms as to the defendant so as 
to hold it to a greater liability than that con- 
tract imposed. If the defendant is bound as 
a common carrier by the contract of the Dis- 
patch Co., -because it was one of the railroads 
employed, then it cannot be bound beyond 
the terms of said contract or its obligations 
as a common carrier, independent of said 
contract. As a common carrier it was bound, 
in the absence of an express agreement to 



the contrary, hy what occurred solely on its 
own road. By the contract of the Dispatch 
Co. its liability was expressly limited to that 
measure of obligation. Hence It can be held 
to no liability, either under said contract or 
as a common canier, for the loss that oc- 
curred in New York, long after its duties 
with respect thereto had ceased. Judgment 
for defendant. 

[This judgment was affirmed by the supremo 
court, where it was carried on writ of error. 
104 U. S. 146.1 
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ST. LOUIS LIFE INS. CO. (MACUMBER v.). 
See Case No. 8,929. 
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ST. LOUIS N^T. BANK v. PAPIN. NA- 
TIONAL BANK OF MISSOURI v. SAME. 
THIRD NAT. BANK v. SAME. FOURTH 
NAT. BANK v. SAME. VALLEY NAT. 
BANK V. SAME. MERCHANTS' NAT. 
BANK V. SAME. 

[4 Dill. 29; 1 22 Int. Rev. Rec. 343; 3 Cent. 
Law J. 669; 1 Thomp. Nat. Bank Cas. 326.] 

Circuit Court, E. D. Missouri. Sept Term, 
1876. 

Taxation of Shares — National Basks — Rev. 
St. § 5219. 

1. Shares in hanks being taxable and no ex- 
cessive valuation being complained of, equity- 
will not restrain the collection of the taxes, 
though the assessing officers may have arrived 
at a correct result by some erroneous method. 

2. Where an act of the legislature is suscep- 
tihle of two interpretations, one of which will 
overthrow the act or make it unconstitutional, 
and the other will support the act and give it 
effect, the latter is to be adopted by the judicial 
branch of the government. This principle is 
one which commends itself to the federal courts 
with great force, in all cases where they are 
called upon to expound and apply state legis- 
lation, and especially so where they are asked 
to overthrow the revenue laws of the states. 

3. By the section of the national banking act 
(Rev. St. § 5219 [13 Stat. 99]) which permits 
the states to authorize all the shares held in 
national banks by any person, to he included in 
the valuation of his personal property, and to 
be assessed at the place where the national 
bank is located, subject to the restriction "that 
the taxation shall not be at a greater rate than 
is assessed upon other moneyed capital in the 
hands of individuals," congress has limited the 
states to taxation upon the shares in national 
banks as distinguished from taxation of the 
banks eo nomine upon their property or cap- 
ital. A state cannot evade the restrictions of 

1 [Reported by Hon. John. F Dillon, Circuit 
Judge, and here reprinted by permission.] 
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the act by roquiring the value of the property 
of the bauk to be added to tlie Tahie of the 
shares otherwise ascertained, and thus produce 
an unfavorable discrimination in the taxation 
of bank shares. 

4. As regards national banks, section 35 of 
the revenue act of 1872 of Missouri [Wag. St. 
c. 118] may be construed as intended to impose 
a tax upon the shares only in such banks at 
their actual cash value, to be estimated by the 
taxing officers upon an inquiry inter alia into 
the actual value of the property of the banks, 
i?o far as it imparts a value to the shares. 

The national baiikmg act permits the states 
to authorize all the shares held in national 
banks by any person to be included in the 
valuation of his personal property, and to be 
assessed at the place where the national bank 
is located, subject to the restriction (tlie only 
one here involved) that such shares shall not 
be taxed "at a greater rate than is assessed 
upon other moneyed capital in the hands of 
individuals." Rev. St. § 5219. The consti- 
tution of Missouri requires all property to be 
taxed in pi-oportion to its value. In the rev- 
enue act of the state of Missouri, approved 
March 30, 1872 (^''ag. St. c. 118X are the fol- 
lowing provisions in respect to the taxation of 
property and shares in corporations. Section 
'An of this act provides as follows: "I'ersons 
owning shares of stock in banks or any joint 
stock institution or association doing a bank- 
ing business, or any insurance company, 
whether fire, marine, life, health, accident, or 
other insurance, incorporated under or by 
any law of the United States or of this state, 
are not required to deliver to the assessor a 
list thereof; but the president or other chief 
officers of such corporation shall, under oath, 
deliver to the assessor a list of all shiu-es of 
stock held therein, and the names of the per- 
sons who hold the same, and shall also state 
the actual cash value of such stock and all 
the property belonging to such corporation. 
In estimating the value of such stock and 
property, the officer making the same shall 
estimate and include all reserve funds, undi- 
vided profits, premiums, or earnings, and all 
other values belonging to such coi-poration, 
which cash value shall be assessed and taxed 
as other personal property. Insurance com- 
panies, or any coi-poration doing business on 
the mutual plan, without capital stock, shall 
make like returns of the net value of all as- 
sets or values belonging thereto, which net 
value shall be assessed and taxed in like 
manner; private bankers, brokers, money 
brokers, and exchange dealers shall in like 
manner make returns of all moneys or val- 
ues of any desci'iption invested in, or used in, 
their business, which shall be taxed as other 
personal property." Section 36: "The taxes 
assessed on shares of stock embraced in such 
list shall be paid by the coi-porations respec- 
tively, and they may recover from the own- 
ers of such shares the amount so paid by 
tliem, or deduct the same from the dividends 
accruing on such shares, and the amount so 
paid shall be a lien on such shares respective- 
ly, and shall be paid before a transfer there- 



of can be made." Sections 37, 118, and 120 
of the act refer to the mode of proceeding to 
collect the taxes, and penalties for non-com- 
pliance with its provisions. Six of the na- 
tional banks located in St. Louis brought in 
this court bills in equity for an injunction to 
resti-ain the collection of taxes amounting to 
$158,772.53, levied for the year 1873, under 
the authority of the revenue laws of the state, 
upon the shares of the respective sharehold- 
ers of the said banks. Answei*s were filed 
and proofs taken, and the cases were argued 
and submitted together. 

James O. Broadhead, Henry Hitchcock, No- 
ble & Orrick, and M. B. Jonas, for plaintiffs. 

F. J. Bowman, Samuel Reber, and G. A. 
Madill, for defendants. 

Before DILLON, Circuit Judge, and 
TREAT, District Judge. 

DILLON, Circuit Judge. The bills do not 
allege that the state has taxed or attempted 
to assess any tax against any of the banks eo 
nomine in respect of propertj- (other than 
real estate) owned by them in their corporate 
capacity. The only tax assessed by the state 
or under its authority, except a tax on the 
real estate, of which no complaint is made, 
is a tax upon the shares of the shareholders. 
It is not alleged in the bills, as a ground for 
injunction or relief^ that the shares have in 
fact been valued for taxation at more than 
their actual cash value. 

But the special ground of complaint is that 
the taxes in question are not authorized, and 
if authorized, are authorized by section 35 of 
the revenue act of 1872, above quoted, and 
that that section prescribes a mode of ascer- 
taining and fixing the valuation of the shares 
(which mode the taxing officers of the state 
are bound to follow) in conflict with the per- 
mission given in the national banking act to 
the states to tax the shares, and which, if 
carried out, as it must be if any taxes what- 
ever are levied tmder it, results necessarily, 
as contended, in taxing these shares more 
than the other moneyed capital in the state is 
taxed, thus at once contravening the restric- 
tion in this respect contained in the act of 
congress, and the provision as to equality of 
taxation contained in the constitution of the 
state. 

It is contended by the counsel for the banks 
that by section 35 of the revenue act of 1872, 
above given, the legislature has provided for 
taxing the shareholders not only upon the 
value of their shares as such, but, in addi- 
tion to this, for taxing them through their 
shar^ upon all the property of the bank, by 
commanding the taxing officers to "include" 
the value of all such property in the valua- 
tion of the shares. 

It is probably a sound view of the federal 
legislation, as it stands (Rev. St. § 5219), that 
congress has limited the states to taxation 
upon the shares in national banks, as distin- 
guished from taxation of the banks eo nom- 
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ine'upon their property or capital, and if so, 
the states could not evade the restrictions of 
the aet of congress by requiring the value of 
the property of the hank'to be added to the 
value of the shares otherwise ascertained, 
and thus produce an unfavorable discrimina- 
tion in the taxation of bank shares. The 
question is, whether the legislature of Mis- 
souri has done what the counsel for the banks 
assert. 

It must be admitted that the language of 
section 33 is not free from obscurity, and 
that has been quite manifest upon the argu- 
ment before us, since it showed that the coun- 
sel for the defendant have put different con- 
structions upon it. In reaching a conclusion, 
the court -must bear in mind certain estab- 
lished principles of construction. One is, that 
where an act of the legislature is susceptible 
of two interpretations, one of which will over- 
throw the act or make it unconstitutional, 
and the other will support Hie aet and give it 
effect, the latter is to be adopted by the judi- 
cial branch of the government. This princi- 
ple is one that commends itself to the federal 
courts with great force, in all eases where 
they are called upon to expound and apply 
state legislaflon, and with more than ordi- 
nary persuasiveness in cases in which these 
courts are asked to overthrow the revenue 
law of the states. 

The court is of opinion that section 35, in 
respect of the valuation of the shares in na- 
tional banks, does not necessarily require the 
construction which the banks put upon it; 
that is to say, it does not require the value 
of the property of the bank as a corporate en- 
tity to be added to the value of the shares, 
and the whole to be divided by the number 
of shares, the quotient giving the value of 
each share. But its requirement is to ascer- 
tain and tax the share at Its actual cash val- 
ue; but in ascertaining that value, the officer 
is directed to regard and include in Ms esti- 
mate all resei-ve funds, profits, earnings, and 
other values. Why not? These are impor- 
tant elements in the question of value, and 
they should be included in estimating the val- 
ue of the stock. From these, indeed, the 
stock derives its principal pecuniary value. 
Suppose the direction to the taxing officers 
was to assess the shares at their cash value, 
without prescribing how that value should be 
ascertained. The cash value may be more 
or less than the par value, or more or less 
than the market value. The actual value of 
shares depends chiefly upon the capital, prop- 
erty, and values owned by the bank. Any 
intelligent determination of the value of a 
share involves an inquiry into the assets and 
property of the bank- 

Tlie act did not intend to make the esti- 
mate of value fixed by the president of the 
bank conclusive. The duty of estimatmg the 
value is devolved on the officei-s of the state; 
and as respects national banks, the provision 
requiring the president of the bank to return 
the property of the bank and state its value, 
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can and should be regarded as intended to 
supply the assessing officer with data to form 
a just and fair judgment as to the actual val- 
ue of the shares. To this end, andoto pre- 
clude controversy, the act directs "reserve 
funds, undivided profits, premiums or eai-n- 
ings, or other values belonging to the corpora- 
tions," to be included in estimating the value 
of the shares. It does not seem to us that 
the act excludes from the consideration of the 
assessor the liabilities of the bank, since 
these must be taken into account, if the "ac- 
tual cash value" of the stock and no more is 
to be ascertained and taxed. This view is 
confirmed by the next sentence, which re- 
quires corporations on the mutual plan to 
"make like returns of the net value"— which 
would allow liabilities to be regarded in as- 
certaining the value of the assets to be taxed. 

We do not think a fair construction of sec- 
tion 3o requires the assessing officers to ex- 
clude from their consideration the liabilities 
and actual instead of nominal value of the 
assets of the bank, in ascertaining the taxa- 
ble value of the property of the bank, as one 
means of arriving at the value of the shares. 

As respects national banks, our judgment 
is that the act of the legislature can be fair- 
ly construed as intended to impose a tax up- 
on the shares only in national banks at their 
actual cash value; that such cash value is to 
be estimated by the taxing officers upon an 
inquiry, inter alia, into the actual value of 
the property of the banks, so far as this im- 
parts or confers a value upon the shares, and 
that this is the purpose which should be ju- 
dicially ascribed to the legislature, rather 
than a pui-pcse to impose taxes upon an ille- 
gal valuation. The proofs do not show that 
the valuation of the shares by the taxing of- 
ficers is excessive; at all events, an excessive 
valuation in fact is not made a ground of re- 
lief in the bills. Inasmuch as the shares arc 
taxable and no excessive valuation is com- 
plained of, equity would not restrain the col- 
lection of the taxes, even thoiigh the assess- 
ing officers may have arrived at a correct re- 
sult by some erroneous method. 

A decree will be entered in each case dis- 
missing the biU of complaint. Decree ac- 
cordingly. 

This decision was acquiesced in by the -banks, 
and the taxes assessed against them were paid. 



Case No. lS,S39a. 

ST. LOUIS SMELTING & REFINING CO. 
V. KEMP et al. 

[King Laws & Prac. Colo. 19T.] 

Circuit Court, D. Colorado. Nov., 1879.1 

Mixes akd Minisg— Patents fok Placer Claims- 
— Foreign Corporations. 

ri. Under the act of congress of 1870, no in- 
dividual or association could obtain a valid pat- 
ent for a placer claim covering more than 160 
acres; and after the aet of 1872, no Individ- 

1 FKeversed in 104 U. S. 636J 



«T. LOUIS (Case Ko. 12,230a) 



[21 Fed. Gas. page 20(5] 



ual could obtain a patent covering more than 
-iO acres.] 

_ [2. Tjnder the acts of 1866, 1870, and 1872, 
It M-as necessary, in order to obtain a valid pat- 
ent for" placer land, where the claimant own- 
«d several adjacent locations, to make separate 
application for each, and take separatelv, in 
respect to each, all the statutory steps; and a 
patent issued for the whole tract upon a sin- 
ixle application is void.] 

13. A foreign corporation, organized for the 
purpose of reducing ores, is not bound, in pur- 
chasing land for the erection of its works, to 
confino itself to the amount actuallv needed at. 
that time, and, if it afterwards finds that the 
whole tract will not be required, it mav sell the 
parts not needed.] 

[This Avas an action of ejectment brought 
by the St. Louis Smelting & Refining Com- 
pany against Thomas Kemp and others.] 

HALLETT, District Judge (charging jury). 
This action is brought by the plaiutiff to 
recover possession of a lot in the town of 
Leadville, lot No. 5, block No. 1, in the addi- 
tion of the St Louis Smelting and Refining 
Company to the town of Leadville. The plain- 
tiff attempts to show its right to this lot, 
and relies upon a patent which was issued in 
ilarch last to one Thomas Starr, and upon 
a conveyance from Thomas Starr to August 
R. Meyer, and from August R. Meyer to 
the plaintiff. This patent was introduced 
in evidence, and appears to be for 164.G1 acres 
of land, and the question has arisen as to 
whether a patent may lawfully issue for 
so much land as a placer claim under the 
mineral laws of the United States. Of com-se, 
if the patent is not valid, as the i^laintiff's 
title is derived from that, it cannot recov- 
er in this action, and tlierefore it becomes 
material to consider whether the patent is 
valid and effectual to convey the land or not. 
No question is made as to the conveyances 
from 3Ir. Starr to Meyer, and from Meyer to 
the St. Louis company, nor as to whether 
the lot in conti-oversy is in the tract men- 
tioned in the patent, and in that part of the 
same conveyed to Jleyer, and by Meyer to the 
plaintiff; so that the substantial question 
for your consideration is, whether the patent 
is a valid instrument or not Now, upon 
that subject, congress, in 1870 [16 Stat 217], 
passed an act giving claimants of placer 
claims the right to obtain from the govern- 
ment a patent for such claim. An act had 
been passed prior to that in the year 1866 
[14 Stat. 66], giving such right as to lode 
claims, to persons having lode claims upon 
the public lands, to obtain a patent from the 
government by complying with the terms of 
the act and that act in its provisions, was 
very direct and specific as to the things 
to be done by the claimant In order to obtain 
a patent He was to make "a diagram of his 
location, and file it in the local land office; 
he was to post a notice upon the claim for 
the time specified, with his application, and 
also publish a notice in a newspaper, which 
was to be designated by the land officer, 
describing his claim; and all this was in- 



tended to give to pei-sons who might have an 
adverse claim an opportunity to come in 
and show their rights, and when they came, 
they were to file a ^statement of their claim in 
the local land office, and thereupon the par- 
ties were referred to the courts in which to 
settle their controversy. The adverse claim- 
ant was required to biing suit in a court of 
competent jurisdiction against the claimant 
of the original applicant for a patent and 
upon that suit between the parties was the 
right to be determined. The patent was to 
be awarded to the party who should be suc- 
cessful in that suit. 
In this act of 1870 [supra] it was provided 
I that the title to placer mines was to be ob- 
tained in the same manner and upon similar 
proceedings; that whatever was specified in 
the act of 1866 as to the method of proceed- 
ing as to lode claims was also made applica- 
ble to placer claims by this act of 1870; and 
it was provided in that act also, that no 
location of a placer claim thereafter made 
should exceed tme hundred and sixty acres 
for any one person or association of per- 
sons, so that locations thereafter to be made 
were to be limited to that nuniber of acres, 
if the rules of the local district in which the 
claim was situated would allow them to 
take so much. The provision was that the 
claim should not exceed one hundred and 
sixty acres. From what would appear— thai 
they were to conform with the local rules of 
the district as to the extent of these claims 
subject to this provision— they could not get 
more than one hundred and sixty acres, and 
they might be limited to less, if the rules of 
the district so prescribed. In 1872 an act [17 
Stat 88] was passed which embraced the 
whole subject of lode and placer claims, and 
that was intended by congi-ess to compre- 
hend both acts— the act of 1866 and this act 
of 1870— in respect to placer claims. By that 
act an individual claimant was not allowed to 
take more than twenty acres. He was lim:ted 
to twenty acres as to the extent of his claim, 
but nothing was said as to the amount that 
could be taken by an association of persons, 
and, probably, the provisions of that act upon 
that question are still retained. 

These provisions of the several acts of 1866, 
1870 and 1872 have been embodied in the Re- 
vised Statutes, and so they are the law at 
the present time, and were the law at the 
time this patent was applied for and when 
it was issued. Now, upon these several pro- 
visions to which I have referred, it is to be 
said that a patent for a claim since 1870 
can in no case exceed one hundred and sixty 
acres— that is. for a single claim; and it 
cannot be so much except in the case of an 
association of persons. An association of 
persons may take one hundred and sixty 
acres; an individual claimant in tlie locations 
made since 1872 can have only twenty acres. 
I think I stated to you that in the act of 1870 
individuals and associations were put upon 
the same footing,— that either might take one 
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hundred and sixty acres; but when the act 
of 1872 went into force, an individual claim- 
ant was limited to twentj'^ acres, and as noth- 
ing was said in that act as to the quantity 
to be taken by an association of persons, 
they might still take one hundred and sixty 
iieres. So that, since 1872, the law has been 
that an Individual claimant may have twenty 
Acres, and an association of persons can have 
one hundred and sixty acres, and no more. 
Locations prior to 1870 must conform to the 
local laws of the disti-ict, because nothing is 
said in the act of congress as to the extent 
of a location prior to that date, and by the 
laws of the district locations made prior 
to that time may be governed entirely. So 
that when this patent came to be introduced, 
for. the puiTOse of showing whether it was 
upon a location made prior to 1870. we al- 
lowed the defendants to introduce the pro- 
ceedings had in the land office, which show 
distinctly that the claim of Mr. StaiT was 
based upon a number of locations,— twelve 
or fifteen of them,— some of twenty or thirty 
ncres, perhaps, and some of a less number of 
acres; and these locations were made from 
time to time, some prior to July 9, 1870 (the 
date of the first act upon the subject), and 
some of them since that time up to 1877. And 
so it cannot be said that this patent issued up- 
on a location made prior to July 9, 1870, but 
it is shown clearly that it was issued on the 
■consolidation of several claims, some of them 
made prior to that time, and some since that 
time. . 

Now, upon that, if Mr. Starr was the owner 
of these claims, if he had obtained them bj 
purchase, and they were valid and regular 
locations, he would, under the act, be requir- 
■ed, if he desired to obtain a patent for them, 
to make the application for'each one of them, 
to post the notice as required by the statute 
iind give the notice by publication, and file 
Ills plat and survey, and do all these things 
which are required in the several claims, 
upon each one of them. And if he had done 
so, and his right had been supported as to 
all of them, and the patent had been issued 
for all these claims, and each of them, de- 
scribed in the patent, there would have been 
no objection to the patent; but it was not 
■competent for him to consolidate these claims, 
and put them all in as one claim, and upon 
notice given as jne claim, and publication 
4is one claim, and proceeding throughout as 
one claim, embracing one hundred and sixty 
acres. It is to be said that the officers of 
the land department had no authority in law 
to proceed in that way; therefore the patent 
upon which the plaintifC relies is void and 
their title fails. 

Now, upon another question which is in 
the case, and would be contested if this one, 
-which I have submitted to your considera- 
tion, were not decisive: If the plaintiff pur- 
<;hased this land at the time when there was 
no town upon it, and for the purpose of its 
•organization, it cannot be regarded as an 



objection to the patent that it is now occu- 
pied for town purposes. The question is, 
whether the plaintiff, being a corporation, is 
competent to hold propeity of this kind, that 
is, in use for town purposes; and the posi- 
tion assumed by the defendants is, that the 
plaintifC, being a corporation for the puiiiose 
of smelting and refining ores, organized for 
that purpose, that it has no right to deal in 
town property. That, as a general proposi- 
tion, is con-ect; but it appears here in evi- 
dence that the property was purchased before 
any town was located upon it, and that it 
was purchased for the use of the corporation, 
and whether they got less or more than was 
necessary for their use. If it was bought 
for the purpose of carrying on the business 
of the corporation, the title of the plaintifE 
is complete, and the plaintiff, in making its 
purchase, was not bound to confine itself 
to what was necessaiy for its use at that 
time, but could purchase a quantity of more 
than enough for its present use. If that was 
done, no objection could be raised as to its 
title at least; that is to say, as to the quan- 
titj'- of land here mentioned. I suppose there 
are works in this country which cover a great 
deal more than thiity acres; it would not 
be difficult to point them out. We have such 
in mind, so that it cannot be said that a>s to 
the quantity of land, if it was bought for 
the use of the corporation, and with the in- 
tention of locating their works upon it, that 
it was excessive; and having bought it for 
a legitimate purpose, if, afterwards, they found 
it necessary or expedient or desii*able to sell a 
portion of it, whether for the use of the town 
or otherwise is immaterial; their title in the 
property being good and valid, no question 
can now be raised in respect to it. But that 
is not the controlling question for present 
consideration. The question, in the first in- 
stance, is as to whether the plaintiff has any 
title to this property, and on that question 
the law has decided against them. 

[NOTJ33. The jiury found for defendants, and 
judgment in their favor was accordingly en- 
tered. The cause was carried by writ of .error 
to the supreme court, where it was first heard 
ou a motion to set aside submission, which was 
done. 103 U. S. 666. The supreme court re- 
versed the judgment of the circuit court, and 
remanded the cause for a new trial. lOi U. S. 
636.] 



Case .Wo. 12,239b. 

ST. LOUIS SMELTING & REFIXIX(J CO. 
V. RAT et al. 

[King, Laws & Pr. Colo. 202.] 

Circuit Court, D. Colorado. Nov., 1879.1 

Mines and Mining — Isspance op Patents for 

Placek Claims — Foheigx Corporations — 

PowBK to Boy and Seli^ Land. 

[1. Under the acts of congress of 18GG, 1870, 
and 1872, a purchaser of several adjacent plac- 
er mining claims, in order to procure a valid pat- 
ent, must make separate applications for each 



1 [Reversed in 10± U- S. 657, note.] 



ST. LOUIS (Case No. 12,239b) 



[21 Fed. Gas. page 208}, 



location, and take separately all the statutory 
steps in respect to each one of them. There- 
fore a patent covering several claims, and is- 
sued on one application, is no evidence of title.] 

[2. While a foreign corporation organized for 
the purpose of reducing ores cannot engage in 
the business of buying and selling real estate, 
yet, having purchased a considerable tract for 
the purpose of erecting its works thereon, it 
may sell portions thereof which it finds un- 
necessary for its purposes, and the court will 
not look closely into the question whether the 
original purchase was of a larger tract than 
necessary.] 

[Tliis was an action of ejectment brought 
by the St. Ix>uis Smelting & Refining Com- 
l\any against Mrs. Sarah Ray and others.] 

BY THE COURT. The judge charged the 
juiy as follows: 

Gentleuien; We have come to an under- 
standing about the law in this case, which 
will relieve you from any attentive eonsideiu- 
tion of the evidence. The plaintiff brings 
this action against the defendants to recover 
certain lots in the town of Leadville, and of 
course, assuming the affirmative in relation 
to that matter, tlie defendants being in pos- 
session of the property, and resisting the 
plaintiff's claim, it is upon the plaintiff to 
show title to the property by a preponder- 
ance of evidence. Upon that point, the plain- 
tiff has introduced a patent issued to one 
Thomas Starr for a placer claim, covering 
1G4.61 acres, and upon that a question is 
presented as to whether a patent for so much 
laud can be issued, under the laws of con- 
gress as they now stand, to one person. Up- 
on examining the law, we find, in the first 
place, that an act was passed July D, 1870 
[IG Stat. 217], the first one passed by con- 
gress giving authority to obtain title from 
the government for placer claims, and in that 
act it was provided, in the way of an amend- 
ment to a previous act whieb had been pass- 
ed, respecting lode claims, that persons hav- 
ing a right to such could obtain title thereto 
under like circumstances and conditions, and 
upon similar proceedings, as are provided for 
vein or lode claims; and it was provided in 
the same section of the act that no location 
of a placer claim hereafter shall exceed one 
hundred and sixty acres for any one person 
or association of persons, which location shall 
conform to the United States surveys. That 
clause of the act put individuals and associa- 
tions of persons upon the same footing; that 
is to say, subject to the local rules of the 
different mining districts, they could obtain a 
title for one hundred and sixty acres of land 
as a placer claim, if the local rules would 
admit of their taking so much. 

If the local rules restricted them to a less 
quantity, then tliey would have to conform 
to the local rules. The provision is, that the 
claim shall not exceed one hundred and sixty 
acres; it may be smaller if the local rules so 
provided, and the provision, as you may have 
noticed, as I gave it to you in the first place, 
is that they may obtain the entry and patent 



under like circumstances and conditions, and 
upon similar proceedings, as are provided for 
vein or lode claims. Now, an act of congresa 
was passed in 186G [l-i Stat. G6] prescribing 
the conditions upon which a title could be 
obtained for lode claims; that is to say, the- 
applicant was required to make a diagram of 
the claim, showing the extent of it upon the 
surface of the ground, so as to include the top 
or apex of the lode; he was required to post 
a notice upon that claim for a certain length 
of time, and publish a notice in a newspaper, 
of his application; to file his diagi-am in the 
local land office; and perhaps do other 
things which I need not emunerate. This 
was for the purpose of giving notice to per- 
sons who might have a claim to the prop- 
erty adverse to the applicant, that they might 
come in and go before the local officers, for 
the purpose of showing their right, and if 
they came in and filed what was called an 
"adverse claim," that is to say, another claim 
to the same property', that the parties would 
be required to go into court (some court of 
competent jurisdiction) and there litigate the 
matter in issue between them; that is to 
say, by a suit regulai-ly brought in court and 
tried by a jury. They would determine the 
eontroversj'- which had arisen between them 
in regard to the title of the propertj', and 
the successful party to that suit was to be 
entitled to receive a patent from the gov- 
ernment. In 1872 another act was passed 
upon that subject, which was somewhat dif- 
ferent from that of 1866, but, so far as it re- 
lates to the matters "we have under considera- 
tion at this time, -R-e may say that it was 
substantially the same. It required that the 
persons desulng to obtain a patent for land 
claimed for mining purposes should file an 
application for patent, a plat and field notes 
of the claim in th" local land office, and 
should post a copy ol the plat, together with 
a notice of his application, upon the claim, 
and should publish a notice of his applica- 
tion, jiud so on, in order to give to other 
claimants who might have some right to the 
property an opportunity to come in and show 
their right, and contest with him the ques- 
tion of ownership, if they desired to do so. 
And that act contains similar provisions in 
respect to placer claims, also; provisions 
which, in part, were designed to take the 
place of that of 1870, to which I have called 
your attention, and I believe that it does 
not wholly repeal the act of 1870, and per- 
haps it left some of the provisions of that 
act still in force. 

But taking the two acts together, the act 
of 1870 and the act of 1872 [17 Stat. 88]. it 
is to be said that it wds required of a claim- 
ant for a placer mine that he should post a 
notice upon his claim, and that he should 
give notice by publication, and that he should 
show that improvements had been made up- 
on the claim as required by the act of 1872. 
And that law was in force at the time that 
this patent was applied for, at the time it 
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was issued, and is still in force. So tliat it 
has become a question whether the patent 
which is before you was issued in accord- 
ance with the provisions of law. Now, up- 
on that we have to say that it was not, be- 
cause, as we have ascertained from an ex- 
amination of the patent, and from some of the 
testimony that has been received with it, 
testimony of the proceedings in the land of- 
fice, this was an application made since the 
year 1870, since this act was passed, upon 
sevei-al claims (twelve or fifteen perhaps, 
was the number), and those claims are all 
embodied in this one claim, which is de- 
scribed in the patent; the application ap- 
pears to have been made as for one claim, 
and embodying twelve or fifteen locations 
that were made at different times, from per- 
haps 1865, or some time prior to the year 
1870, up to the year 1877; and these were all 
embodied in one claim and one application, 
and the land offices have issued a patent up- 
on that for one claim. Now this, as we may 
say, was not in conformity with the acts of 
congress. If there were twelve or fifteen 
claims, it was incumbent upon the applicant, 
jMr. Starr, to show his right to each of these 
claims, to have each of them surveyed, to 
have the notice posted upon each, to give 
notice by publication, and take the same pi*o- 
ceedings as to each one of the claims. If 
he had so done, it would be no objection that 
he had purchased some of them from the 
first locators, or from the grantees of the 
first locators, or that perhaps he had located 
others of them himself; we would not in- 
quire how he had acquired the right to these 
several claims if he had taken the steps 
which the law required of him, as to each 
one of them, but not having done that, hav- 
ing attempted to embody all of these claims 
in one application, and having made it sub- 
stantially one claim, the proceeding was en- 
tirely irregular, under the statute. If it had ap- 
peared that this application was made for one 
claim located before the year 1870, in pursu- 
ance to the rules of California mining district, 
then his application would have been regular, 
if the local laws of California mining dis- 
trict, existing before the passage of this act 
of 1870, had provided that one person might 
hold so much as one hundred and sisly acres; 
if this claim had been taken according to the 
local mles at that time, then his application 
would have been regular and proper; but, 
as I stated to you before, we have ascer- 
tained that the application was not of that 
character; that there are a number of claims 
consolidated in one, or one application made 
upon all of these claims, for a quantity of 
land in excess of that which may be taken 
by one individual under these acts of con- 
gress. For that reason we declare, as a mat- 
ter of law, that this patent is void, and upon 
that the plaintiff fails altogether. 

Now, there is another question which was 
presented in the case, as to the power and 
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authority of the plaintiff, being a foreign 
corporation, to hold this land. It was alleg- 
ed on the part of the defendants that the 
plaintiff, being a foreign corporation, and be- 
ing organized for the purpose of reducing 
ores, in its name a smelting and refining 
company, they could have no authority to 
hold lands other than for the purpose for 
which it was created. That is to say, that 
it might buy lands necessaiy for its use in 
erecting its smelting works, all that should 
be required for carrying on its business; but 
whenever it should exceed that lunit, and 
acquire more land than was necessary for its 
purpose, it was beyond the power conferred 
upon it in its certificate of organization. And 
that, as a general proposition, is true. A cor- 
poration, created for a certain purpose, must 
confine itself to the matter for which it was 
created; but it would seem, from what is 
shown here in evidence, that this corporation 
purchased these lands before the town of 
Leadville grew up, when it was vacant and 
unoccupied,— purchased it in the year 1877 
from this Mr. Starr, who subsequently got a 
patent for it, about which we have been talk- 
ing, and for its use as a smelting company, 
and that it has erected works upon some part 
of the land. Now, if that be true, if these 
are the facts, we should not be able to say 
that it was beyond the power of the corpora- 
tion to get land for that purpose, and though 
it may have been something more than was, 
perhaps, required for its use at that time, 
getting a ti-act of thirty acres, or thirty-one 
acres,— something like that,— from Mr. Starr, 
yet we would not look very closely into that 
matter. If they could make a more judicious 
purchase of thirty-one acres than of a less 
quantity, it would be proper for them to do 
so; so that if they did not then know pre- 
cisely what the requirements of their busi- 
ness would be, and purchased so much with 
the reasonable expectation that it might be- 
come of use thereafter for the purpose of a 
smelting and refining company, that woi^ld 
be regular, also; and having purchased it for 
a legitimate purpose,— purchased it for the 
purpose of its organization and the use for 
which the company was created,— if they 
afterwards found that they had no use for 
a part of it, and sold a portion of it, that 
would be perfectly regular. And they could 
sell it for any pui-pose for which they could 
find a purchaser, as for use as a town lot, or 
any other manner. They were not bound to di- 
rect the use which a purchaser should make 
of it. So far as that matter has gone, upon 
the evidence that we have heard, the law 
would be with the plaintiff. But upon what 
I have said to you in respect to this patent, 
and its invalidity, we find no title whatever 
in the plaintiff for this ti-act of land, and 
therefore it has become your duty, gentle- 
men, to return a verdict for the defendants. 

[This judgment was, upon writ of error, re- 
versed by the supreme court. 104 U. S. 657.] 
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Case No. 12,240. 

ST. LOUIS STAilPING 00. v. QUINBY 
et al. 

[4 Ban. & A. li)'2: i 16 O. G. 135.] 

Circuit Court, E. D. ilissouri. March, 1879. 

Patents — Enamelled Ikox-Wake — Specipioa- 
Tioss — Scientific Reasons — Reissue. 

1. In the original patent, it was stated, gen- 
erally, that any well-known enamelling mix- 
ture, if used in connection witli stamped iron- 
ware in the manner described, would effect the 
end sought. In the reissue, the patentee de- 
scribed a formula for an enamelling mixture to 
be so used: Meld, under the circumstances of 
the case, not m be new matter. 

2. It is not essential that the patentee should 
be able to state the scientific reasons for the 
operation of the process, or the production of 
the result, which he patents. It is sufficient, if 
his description will enable one skilled in the 
business to pi-aetice the process or accomplish 
the result. 

3. The reissued patent No. 7,779, granted t/> 
Frederick G. Niedringhaus and ATilliam F. 
Niedringhaus, July 3d, 1877. for improvement 
in the mantifaeture of enamelled iron-ware (the 
original patent having been dated May 30, 
1876, and numbered 177,953), are valid. 

[This was a bill in equity by the St. Louis 
Stamping Company against E. O. Quinby 
and otbers for the infringement of reissued 
letters patent No. 7,779, granted to F. G. & 
W. F. Niedringhaus July 3, 1877, the original 
letters patent. No. 177,953, having been grant- 
ed May 30, 1876.] 

S. S. Boyd, for complaiuant. 
Overall tfc .Tudson, for defendants. 

TREAT, District Judge. There has been 
submitted, after full hearing and a large 
amount of evidence, the case of the St Louis 
Stamping Company against E. O. Quinby and 
others. The St. Ijowis Stamping Company is 
the assignee of reissued letters patent No. 
7,779, granted to Frederick G. and William 
F. Niedringhaus, July 3d, 1877, for improve- 
ment in the manufacture of enamelled iron- 
ware. There are various defences set up. 
The "first is one always initial where the con- 
troversy pei-tains to a reissue patent, viz.; 
whether the reissue patent is for other than 
the invention included in the original patent. 
As to that objection, the defendants are evi- 
dently mistaken. The original patent was 
for a process and a product. The only 
change made is the mere introduction into 
the reissued patent of a fornmla as to an en- 
amelling mixture which could work out the 
result, wbile, in the original it was stated, 
generally, that any well-known enamelling 
mixtui-e, if used in connection with stamped 
ware in the manner described, would effect 
the end sought. 

The claims in the original patent are as 
follows: "(1) The herein-described process of 
enamelling iron- ware, hy oxidizing the iron 
during the process of drying the glaze, sub- 

1 [Reported by Hubert A. Banning, Esq.. and 
Heur.v Arden, Esq., and here reprinted by per- 
mission.] 



I stantially as set forth." That phraseology is 
not changed in the reissued patent. The se<'- 
ond claim is; "(2) A new manufacture of 
enamel sheet-iron ware, enamelled substan- 
tially as described." In the reissue the 
phraseology is: "(2) As a new manufacture, 
mottled enamelled sheet-ii*on ware, having 
the oxidized base fused with the surface- 
glaze." Now, in the original patent, It is 
stated in the specification that, "by reason of 
this oxidation" (after describing the mode of 
treating the iron), "the enamel is caused to 
enter the pores of the iron and become more 
intimately incorporated with the metal, thus 
rendering the enamel more durable," which is 
substantiallj' what is stated in the second 
claim. Instead of saying "substantially as 
herein set forth," it is stated specifically, in 
the claim, what was declared in the original 
patent— only defining what was therein "sub- 
stantially as set forth." 

There is a large amount of testimony in 
this case proceeding on what seems to be an 
erroneous idea. This is a patent for a pro- 
cess and a product; and, as to the process, 
the gist is that, if the iron is treated in the 
manner set out, then, by using any euiimel- 
glaze, the end desired— viz. ; to produce the 
product—can be effected. It was well known 
befoi'e this patent that iron as well as other 
ware could be glazed or enamelled. There is 
nothing new in that. Hence the special merit 
of this invention, and its utility, depend on 
the process named in the patent. If stamped 
iron-ware is passed through the described 
acid and other baths, as occasion may require, 
under the directions given, then dipped into 
the enamel-mixture, and afterward put into 
a heated oven and muffle in the way stated, 
the result named will follow. The record 
shows that this process patent relates to the 
peculiar mode of treating the iron on which 
the enamel is to be placed; that by this mode 
of treatment, with the oxidizing of the me- 
tallic base, the desired mottling is produced, 
whence comes the beauty of the ware, in 
part, and, very largely, the durability of the 
glaze. Then all of the testimony, of which 
there is a large amount, concerning the for- 
mula for mixing the glaze, does not bear on 
the case, if there is any enamelling mixture 
which will effect the end. There have been 
produced before the court many specirnens 
of enamelling under the Hickling, Paris, and 
Broomau patents, which, it is alleged, ante- 
dated plaiiitiff's patent, in order to show that 
an enamel might be produced under said an- 
ticipatory patents, irrespective of the repre- 
sentations or descriptions of this patent. It 
appears, however, on examining those pat- 
ents and the products thereof, under the test 
experiments made, that none of them could 
effect the desired end without using the es- 
sential operations in treating the iron, and, in 
most instances, actually adopting the idea of 
the plaintiff in that regard. The experts dif- 
fer veiy largely in their speculative ideas as 
to the philosophy of this patent The plain- 
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tiff speaks of the use of tlie acid batlis, and 
at what particular stage of the operation be 
oxidizes tlie metallic base, and of the use of 
ordinaiy acids in the enamelling mixture; 
and, in Ms reissue patent, he sets forth more, 
particularly, one formula which will effect 
the end. Some of the defendants' experts 
say all glazes will oxidize the metallic base 
under certain conditions. Plaintiff says, that 
an artisan operating this patent by following 
the general directions prescribed, is enabled 
to regulate the oxidizing of the metallic base 
to suit the purpose he may have specially in 
view, or, in other words, to produce ware of 
a finer or coarser mottle, as may be desired. 
There have been a great many chemical ex- 
periments with regard to this matter. We 
have on the one side Professors Potter, Riggs 
and Hedrick, and, on the other. Professor 
Chauvenet, and they seem to differ veiy 
largely, more on the speculative ideas than 
on the actual facts. We encounter the plain 
fact, howevei*, which very often oceui-s with 
regard to patents, that some pei-son not skill- 
ed in chemistry, and not very well learned 
in mathematics, will invent a process, in one 
instance, or a mathematical contrivance, in 
another, without being able to state the 
chemical or mathematical rules with accu- 
racy, in the light of which learned men would 
solve the underlying problem, scientifically 
considered. It is sufficient if his description 
will enable one skilled in the business to ac- 
complish the desired result. Whether the in- 
ventor could stand a successful examination 
as to the speculative ideas involved, is imma- 
terial. This case has been presented to the 
court, more with respect to such ideas than 
to the actual facts. 

The process is this, viz.; the treatment of 
the metallic base by an acid and alkaline 
bath, as indicated, thus leaving, as asserted, 
the acid still operating on the metallic base, 
and, after having so done, subjecting the 
metallic base, either under a wet or a di*y 
process, to a muffle, previously having the 
metal dipped into an enamelling mixture 
where the oxidizing of the metallic base was 
such that the mixture would inhere. When 
the operation has thus taken place a mot- 
tled, enamel would be so fixed into the iron 
that it could not be chipped or rubbed off. If 
the facts show that this result could be accom- 
plished through the intermediate treatment 
under the patentee's description or by otlier 
known mixtures for enamelling, nothing oc- 
curs to the court to show that this patent is 
invalid because of the other patents men- 
tioned. The Hiekling, Paris, and Brooman 
patents never contemplated any product of 
this kind. None of them describe the process 
or result obtained by the plaintiff's mode. 
It is said, however, that this patent should be 
declared void because the patentees concealed 
what is considered an essential ingredient in 
their enamel mixture. What has already 
been stated with regard to that is a sufficient 
answer. The plaintiffs give in their specifi- 



cation an enamelling mixture, not confining 
themselves to that. They state that the one 
mentioned is only one formula by which the 
result may be worked out, adding that, by 
the use of coloring matter, brown or blue or 
other colored ware may be produced. Speci- 
mens have been presented by experts follow- 
ing the plaintiff's formula and working out 
the end which the patentee said could be ef- 
fected. Now, the coloring matter indicated 
may be alkaline in its qualities or otherwise 
—larger or less increase of the alkaline or 
acid matter, as the patentee has specifically 
indicated in the patent. Hence, there is no 
solid foundation for the defence as to change 
of formula. To explain this matter in ex- 
tenso, by the aid of the specimens produced 
and those resulting from the test experi- 
ments, would require more time than is at 
command, and it must suffice, for the pur- 
poses of this case, to say that the reissued 
patent is for precisely the same invention as 
stated in the original patent, and that the 
alleged anticipatory patents of Hiekling, 
Paris, and Brooman do not disclose the steps 
nor describe the product set forth in plain- 
tiffs' patent. The statements made by Mr. 
Crowley, who has been a workman for some 
gentlemen in Connecticut, must fall, by rea- 
son of two essential facts, namely, that his 
employers. Manning, Bowman & Co., after 
having the benefit of his skill in England and 
this country, the moment they heard of this 
patent, sought the right to use this product 
for the purpose of mounting ware enamelled 
under plaintiff's process; secondly, that Mr. 
Crowley himself, after a great deal of hes- 
itancy, as if he had a great secret to reveal, 
produced specimens made by the mode al- 
leged to be known to him long prior to this 
patent, which specimens are very different 
from the specimens produced under this pat- 
ent They are the result of his experiments 
and of his previous knowledge, and show 
that, so far as he is concerned, he knew 
nothing of this process, nor what it would 
effect. 

The conclusion reached, then, is, first, that 
the patent in the case is a valid subsisting 
patent; second, that the defendants have in- 
fringed it, for there is no doubt, on examina- 
tion of their patent, reissue No. 7,900, dated 
October 2d, 1877, and a comparison of the 
ware, that they are operating the process, and " 
making, selling and using the product cov- 
ered by plaintiff's patent. 

Therefore, a decree will be entered, and a 
reference to some one, as master, to ascertain 
the profits and damages. If the counsel agree 
on the person, the court will name him; 
otherwise it will name him of its own ac- 
cord. 

[Counsel agree on and reference is made to 
Mr. Joseph Shippen as master.] 2 

[For hearing on exceptions to the master's re- 



LX< or nearmg on exceptions 
port, see Case No. 12,240a.] 



2 [From 16 O. G. 135.] 
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Case No, lS,240a. 

ST. LOUIS STAMPING CO. v. QUINBY 
et al. 

[5 Ban. & A. 275; i 18 O. G. 571.] 

Circuit Court, E. D. Missouri. March. 15, 
1880. 

Patents— Accouxtixg — Puofits — Corpouations 
—Personal. Liabilitx op Corporators. 

1. Where, upon an accounting before the 
master, no profits were proved to have been 
made by the defendants, the complainant can- 
not recover, as damages, the profits which it 
would have made on the articles sold by the de- 
fendants. 

2. Remarks by the court on the personal lia- 
bility of the corporators of private corporations 
incorporated undei the state statute of Mis- 
souri, for acts of infringement by the corpora- 
tion. 

[Cited in Mergonthaler Linotype Co. v. Kid- 
der, 65 Fed. 854.] 

In equity. The defendants [B. O. Quiuby 
and others] were stockholders of a corpora- 
tion. The infringement consisted in making 
and selling an article of manufacture. St. 
Louis Stamping Co. v. Quinby [Case No. 12,- 
240]. It appeared that defendants had made 
no profit by such manufacture. The com- 
plainant contended that it was entitled to re- 
cover, as damages, the profits it would have 
made on the articles sold by the defendants, 
but offered no other proof as to damages. 
It was also contended that the defendants 
were liable jointly and severally for such 
damages. The master, in his report, negativ- 
ed both of these propositions, and the follow- 
ing opinion was delivered upon the case com- 
ing up on exceptions to the master's report. 

S. S. Boyd, for complainant. 
Overall & Judson, for defendants. 

TREAT, District Judge. The exceptions in- 
volve many interesting propositions, some of 
which, conclusive as to the matters before 
the court, might, if to be ruled upon de novo, 
be held otherwise than as in decided cases. 
Inasmuch as the United States supreme court 
has, in repeated cases, laid down the rule of 
damages to be the same as the master has fol- 
lowed, the exceptions to his report must be 
overruled. 

In thus ruling on the exceptions, I wish 
it understood that I do not assent to the prop- 
osition that, if a few persons form themselves 
into a corporation under the Jlissouri statute, 
the business of which is a necessary infringe- 
ment of a patent, they can escape individual 
liability for the acts done in the corporate 
name. The Missouri statute as to private cor- 
porations, and the formation of corporations 
thereunder, cannot be interposed as a shield 
by the corporators to protect them against 
wrongful acts. Were tliis otherwise, then the 
organization of an insolvent or worthless cor- 
poration, in whose name the wrong was done, 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



would enable infringers to desti'oy the value 
of a patent, and escape harmless. 

I pass upon the case as presented; and as 
no profits or actual damages have been prov- 
ed, within prescribed rules, the exceptions are 
overruled. 



ST. LOUIS, V. & T. H. R. CO. (ST. LOUIS 
INS. CO. v.). See Case No. 12,238. 

ST. LOUIS WIRE-GOODS CO. (ADAMS & 
W. MANUF'G CO. v.). See Case No. 72. 



Case No. 12,341. 

ST. LUKE'S HOSPITAL v. BARCLAY et al. 

[3 Blatchf. 259.] i 

Circuit Court, S, D. New York. March, 1855. 

CoDRTs— Federal— Jurisdiction— Citizenship — 
Equity— Trusts— Consuls. 

1. Where a bill in equity is filed in this court, 
to stay proceedings at law pending in this 
court, tihe equity suit is ausiliaiT to the action 
at law. and may be maintained without regard 
to the citizenship or alienage of the parties to 
the record, and although the court may not 
have jurisdiction over the parties for other re- 
lief. 

[Cited in Merchants' Nat. Bank of Lowell v. 
Lelaiid. Case No. 9,452; Re Sabin. Id. 12,- 
195; O'Brien Co. v. Brown, Id. 10,399.] 

2. A cestui que trust may maintain a bill for 
an injunction against his trustee, to prevent his 
collecting, appropriating, or disposing of the 
trust property. 

3. This court has jurisdiction of an original 
civil suit in which the plaintiff is a citizen, and 
the defendant is an alien, even though the de- 
fendant is a resident foreign consul duly admit- 
ted as such by the president. 

[Cited in State v. Lewis, 14 Fed. 67.] 

4. The consular character of an alien only ex- 
empts him from the jurisdiction of state courts 
in civil suits, and he may be sued in this court 
as well as in a district court. 

[Cited in Bors v. Preston, 111 U. S. 259, 4 
Sup. Ct. 410; Ames v. State, 111 U. S. 468, 
4 Sup. Ct. 446.J 

This was a bill in equity, jSled by St. Luke's 
Hospital, a New York corporation. The de- 
fendants [Anthony Barclay and Robert 
Bunch] were aliens. The bill prayed for an 
injunction to restrain them from prosecuting 
a suit instituted by them in this court, 
against the New York Life Insurance and 
Trust Company, for the recovery of $10,000, 
held on deposit by that company in the names 
of the defendants. The bill set forth, that in 
October, 1845, the rector, church wardens, 
and vestrymen of the Anglo-American free 
church of St. George the Martyr, became in- 
corporated under the laws of New York, as 
a religious corporation; that in May, 184S, 
the eoi-poration of the city of New York 
granted to the said religious corporation, a 
lot of land, situate on the 5th avenue, be- 
tween 54th and 55th streets, upon condition 
that said church should erect thereon a hos- 
pital and chapel for the relief of British emi- 



1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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grants, on or before the 1st of May, 1853, 
in default whereof the premises were to re- 
vert to the city of New Yorls:; that the church 
did not erect such hospital and chapel with- 
in the time limited, and possessed no means 
for so doing, and had no prospect of obtain- 
ing them; that in April, ISoO, the plaintifEs 
became incorporated, for the purpose of es- 
tablishing, founding, carrying on and man- 
aging a hospital in Kew Yoriic; that it is 
part of the design of the plaintiffs that their 
hospital be connected with the Protestant 
Episcopal Church of the United States, as 
one of the charitable institutions of that 
church; that its benefits are mainly intend- 
ed for the poor of that church; that a chapel 
is also to be attached to the hospital, in which 
services are to be conducted according to the 
liturgy and discipline of that church, the 
doctrine and discipline of which are sub- 
stantially the same with those of the Church 
of England; that the rector, church wardens, 
and vestrymen of St. George the martyr, be- 
ing unable to fulfil the conditions of such 
grant to them, agreed that the land so grant- 
ed to them should be transferred to the 
plaintiffs, and be used for the erection of 
buildings for their corporate purposes, and 
of a hospital with a church or chapel of the 
Protestant Episcopal Church attached there- 
to, and that, in consideration of such trans- 
fer, a wing ward, or department of said hos- 
pital should be appropriated to the special 
benefit and relief of British emigrants, as a 
substitute for the hospital originally contem- 
plated by said Church of St. George the 
aiartyr; that, after such arrangement was 
made, but before it was fully consummated. 
Bunch, one of the defendants, proceeded to 
England, to collect funds from members of 
the Church of England, for the endowment 
and support of said proposed hospital and 
chapel, to be included in and form part of 
the plaintiff's buildings, and, for that pur- 
pose, circulated a paper seeking donations, 
and setting forth the object to be as above 
stated, and that a fusion of St. Luke's Hos- 
pital and the Church of St. George the Max- 
tyr had been made to that end; that about 
?11,000 was received by said Bunch, in con- 
tributions to the object, under such appeal, 
and was given in expectation that most of 
such contributions would be applied to the 
aid of the plaintiff's undertaking; that in 
October, 1852, the fusion was completed, and 
the officers of the Church of St. George the 
Martyr conveyed to the plaintiffs the prem- 
ises granted to them by the city of New 
York, and, the plaintiffs, oji the same day, 
executed to the Church of St. George the 
Martyr, an agreement under seal, in fulfil- 
ment of the mutual arrangement entered in- 
to between the parties; that, thereupon, the 
plaintiffs entered into possession of the land, 
and had commenced the erection thereon of 
suitable buildings for a hospital and a church 
or chapel thereto annexed, and were prose- 
cuting the same to completion with all dili- 



gence, and were possessed of means sufficient 
therefor; that subsequently the defendant 
Bunch paid to the plaintiffs §823.50, for the 
benefit of St. George's ward, alleging that 
to be the whole amount collected for that 
object; that, about the same time, he de- 
posited in the New York Life Insurance and 
Trust Company the balance of the money so 
by him collected, being about $10,000, in his 
own name and that of the defendant Bar- 
clay, and that they had since claimed the 
exclusive right to hold and disburse said 
sum; that the principal part of said sum was 
intended, by the donors, for the British Emi- 
grant Hospital in New York, now known as 
the ward of St. George the Martyr, in St. 
Luke's Hospital; and that said sum ought 
to be applied to the endowment and use of 
said hospital. The bill prayed that the de- 
fendants be decreed to apply and dispose of 
said fund according to the design and in- 
tent of the donors, and that such charitable 
design be carried into effect under the de- 
cree of this court; that the defendants ac- 
count for said fund, and be enjoined from 
collecting or receiving any part thereof; that 
the said suit at law be stayed; and that the 
New York Life Insurance and Trust Com- 
pany be directed to pay said fund into court. 
Barclay opposed the motion, on his answer. 

Marshall S. Bidwell, for plaintiffs. 
Charles Edwards, for defendants. 

BETTS, District Judge. All the equities 
set up by the bill are denied by the answer, 
and until the proofs come in, the court will 
not inquire in which party the legal or equit- 
able right to the fund in question is vested. 
In disposing of the motion to enjoin the suit 
at law prosecuted by the defendants, the 
court will limit its decision to the point, 
whether the- action at law for the recovery 
of the fund in dispute shall be stayed, and, 
if so, upon what terms or conditions. 

In opposition to the motion, it is insisted 
by the defendants, that the case is not with- 
in the cognizance of this court, either in re- 
spect to parties or siibject matter; and that, 
if Qtherwise, then all the equity shown by 
the bill, for the interposition of the court to 
stay the action at law, is removed by the 
answer. 

The jurisdiction of the court is resisted up- 
on two grounds: First, that the defendants 
are both of them consuls of Great Britain, 
acknowledged by the United States, and are, 
in tliat capacity, exempt from suit in a cir- 
cuit court of the United States; second, that 
no remedy can be had in this court upon the 
facts alleged in the bill. 

This proceeding is not by original bill sole- 
ly, seeking relief upon the equities of the 
case; but, in so far as regards the injunc- 
tion asked to stay the proceedings at law, it 
is auxiliary to that action, and may be main- 
tained here to that end, although the court 
may not have . jurisdiction over- the parties 
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for other relief. The authority of a circuit 
court over this class of suits has been con- 
sidered and settled by the supreme court in 
two instances. In Simms v, Guthrie, 9 
Cranch [13 U. S.] 19, it was decided, that a 
bill to enjoin a judgment at law in a circuit 
court of the United States, must be brought 
in that court, and that the court did not, in 
such case, regard a defect of jurisdiction in 
relation to some of the parties named. In 
Dunn V. Clarke, 8 Pet. [33 U. S.] 3, the court 
say, that an injunction bill to stay proceed- 
ings at law, is not considered as an original 
bill between the same parties, but that, if 
other parties are made in the bill, and dif- 
ferent interests are involved, it must be con- 
sidered, to that extent at least, an original 
bill, and the jurisdiction of the circuit court 
must depend upon the citizenship of the par- 
ties. 

A cestui que trust may maintain a bill for 
an injunction against his trustee, to prevent 
his collecting, appropriating, or disposing of 
the trust property. 1 Eden, Inj. (by Water- 
man) 172, note 1. In this case, the allega- 
tions in the bill ai-e sufficient to bring the i 
parties within the jurisdiction of this court, 
if the bill be considered an original one in 
that point of view. The plaintiffs are averred 
to be citizens of the state of New York, and 
the defendants are aliens. The latter con- 
sideration is of no consequence in this ease, 
except in so far as the proceeding may be 
regarded as an original suit; for, if the in- 
terest of the plaintiffs is of such a character 
that, under it, they would be entitled, in or- 
dinary cases, to stay the suit prosecuted at 
law by the defendants for the recoveiy of 
the money in question, they are enabled to 
do this because the defendants are seeldng, 
in that suit, to get possession of funds equit- 
ably belonging to the plaintiffs. And the 
capacity of the defendants, as suitors in the 
court, prosecuting for the recovery of the 
fund claimed by the plaintiffs, also fixes up- 
on them a liability to be controlled, in the 
management of that suit, at the discretion of 
the court, as a court of equity. The court 
thus acquires jurisdiction over the present 
defendants in their character of parties to 
the record, without regard to the fact of citi- 
zenship or alienage. 

If the present plaintiffs had been parties 
to the action at law prosecuted in this court 
by the defendants against The New^ York 
Life Insurance and Ti-ust Company, they 
might have had that action stayed, as in or- 
dinary cases, by bill or even motion, even 
though the official character of the defend- 
ants might exempt them from amenability 
to an original suit. The United States can- 
not be sued in any court of justice; but, if 
plaintiffs themselves, they stand subject to 
the authority of the court, in their capacity 
as suitors, in the same manner as private 
parties. Cohens v. Virginia, 6 Wheat. [21 
U. S.l 406. Without regard, then, to the cir- 
cumstance that the party applying by bill 



to stay proceedings at law is not a party to 
those proceedings, or is incapable of main- 
taining an original action in his own name 
against the one he seeks to enjoin, equity 
will entertain a bill in his favor for that 
purpose, when, on facts of which the court 
cannot take cognizance between the parties 
to the action at law, it is made to appear to 
be against conscience that the party prose- 
cuting at law should proceed in his cause. 
2 Story, Eq. Jur. § 87."). The case of a trustee 
attempting to pei'vert his tmst, or employ it 
to the prejudice of his cestui que trust, by 
a proceeding at law in which the cestui que 
trust would be ban«d of an adequate pro- 
tection, is particularly appropriate for the in- 
terference of equity to restrain the proceed- 
ing by injunction. Id. § SS2. 

The defendants being, then, suitors at law, 
prosecuting for the possession of the fund 
which the bill avers to be a charity belong- 
ing to tlie plaintiffs to distribute, the effect 
of which suit, if successful, will be to transfer 
that trust fund from a public depositoiy to 
the hands of individuals, the case is one 
proper for the interference of the court, to stay 
such change of possession, until the question 
of fiduciary right can be determined. Tliat 
question belongs to equity, and necessarily, 
in the present case, because no defence can 
be made at law to the action there, inas- 
much as the defendants took a certificate of 
deposit in their individual names, and the 
trust company will not be permitted to ques- 
tion their legal title, against that certificate. 
The protection of the present plaintiffs must 
be found in the aid of a court of equity, to pre- 
vent the charitable fund from being trans- 
ferred to parties who deny the trust, and de- 
sign to appropriate the money in a manner 
to place it out of the control of the plaintiffs. 

The defendants, being aliens, are amenable 
to the jurisdiction of the circuit court in a 
suit in favor of citizens, and their consular 
character exempts them only from the juris- 
diction of state courts. The act of congress 
gives to the district courts of the United 
States jurisdiction in civil actions, in suits 
against consuls, exclusively only of the state 
coiirts. By the law of nations, consuls are 
subject to the ordinai*y jurisdiction of the 
tribunals of the country to which they are 
accredited. 1 Kent, Comm. 43, 45; Wheat. 
Law Nat. p. 293, § 22; U, S. v. Ortega, 11 
Wheat, |24 U. S.] 469, note. There seems, 
therefore, to be no legal impediment to the 
application of the eleventh section of the ju- 
diciary act of 1789 (1 Stat. 78) to actions by 
citizens against consuls, in the circuit courts 
of the United States. 

On both points, in my opinion, this court 
has cognizance of this case, and the injunc- 
tion prayed for ought to issue, and be en- 
forced until the further order of the court. 

Subsequently, Bunch pleaded to the juris- 
diction of the court, that, at the commence- 
ment of the suit, he was the British consul 
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at Cliai-leston, S. C, and Barclay was tlie 
British consul at New York, both of them 
admitted by the president, and that they 
ought to be sued in the supreme court of the 
United States, or in some district court of 
the United States, and not elsewhere. After 
argument before NELSON, Circuit Justice, 
and BETTS, District Judge, by Marshall S. 
Bidwell, for the plaintiffs, and Charles Ed- 
wards, for Bunch, the court (October 2d, 
1855) overruled the plea, with costs. 



Case No. 1S,S4S. 

The ST. MARY. 

[2 Blatcht 329.] i 
Circuit Court, S. D. New York. Oct 7, 1851. 
Maritime Ltens — Unbeu State Statute — Bill of 

S.VLE — ^DlSBOIlSEJIENTS— PkIOKITIES. 

1. It is sufficient to give a lien, under the 
statute of New York (2 Rev. St. p. 493, § 1), 
against a domestic vessel, for. money advanced 
for supplies furnished to her in her home port, 
that the items of account for such advances 
amount in the aggregate to §50. It is not nec- 
essary that each item should amount to ?50. 

2. Where S-, having a claim against P. for 
$5,000, as the balance of $12,000, purchase- 
money of a vessel, took a bill of sale of the ves- 
sel from F., with power to sell her and pay 
himself said balance, and at that time W. had 
a claim against F., for disbursements for stores 
and suT^olies for the vessel and for a commis- 
sion for services in fitting the vessel for sea and 
procuring freight and passengers for her, of 
which claim S. had knowledge at the time, held, 
on a libel in rem filed by W. 'to recover his 
claim, that S. was entitled to payment of his 
claim for the balance of the purchasfr-money, 
before W. could receive any part of his claim, 
but that "SV.'s claim had priority over a claim 
by S. for disbursements made by him, after 
taking said bill of sale, in fitting the vessel foi 
sea. 

3. The terms of the bill of sale,, considered. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel in rem, filed on the 23d of 
November, 1849, in" the district court, by Al- 
bert A. Warner against the ship St. Maiy, 
an American vessel. The facts stated in the 
libel were these: Warner, as agent for one 
French, the owner of the vessel, was engaged 
at New York from the 15th of September, 
1849, to the 22d of November, 1849, in pro- 
curing equipments and supplies and freight 
and passengers for the vessel, for a voyage 
from New York to San Francisco, and, dur- 
ing that time, paid and advanced to and for 
French, and at his request, large sums of 
money for stores, supplies, provisions and 
otlierwise. After crediting varioiis sums re- 
ceived by Warner for freight and passage- 
money, there remained due to him, on the 
21st of November, 1849, for moneys so ad- 
vanced, including his charge for commissions, 
a balance of ?2,501.30. The charge for com- 
missions was $1,250, being 5 per cent, on $25,- 

1 [Beportea by Samuel Blatchford, Esq., and 
here reprinted by permission.] 



000. Several of the items of account claimed 
were less than $50 each. On the 21st of No- 
vember, 1849, the vessel being ready for sea, 
AYai-ner presented his account to French, who 
examined it and acknowledged its contents, 
and, on the same day, gave Warner a mort- 
gage on the vessel to secure the $2,501.30, 
with interest. The firm of Simes & Huffer, 
as claimants, put in an answer, which set up 
these facts: French purchased the vessel 
from them on the 15th of September, 1849, 
at New York, for $12,000. On the same day 
French executed to them a paper, reciting 
the sale for $12,000, and setting forth that 
$3,000 of it was to be paid on the 17th of 
that month, $4,000 in thirty days from date, 
and the balance within sixty days from date 
and before the vessel should leave New York; 
that no transfer of the vessel was to be made 
imtil the whole amount should be paid; that, 
in case of default tu any of the payments, 
the vessel was to be sold at public sale, on 
account of French and at his expense; that 
Simes & Huffer were to be at liberty to pur- 
chase at the sale; and that French was to 
pay the deficiency, if any. Warner knew the 
terms of French's purchase at the time it 
was made, or shortly after. French took pos- 
session of the vessel, and paid the $7,000, as 
agreed. On the 26th of October, 1849, $o,000 
of the purchase-money being unpaid, French 
made to Sime^ & Huffer a proposal, in writ- 
ing, that they should "take possession of the 
ship, and charge of the management of her 
business for loading and getting to sea," "with 
the understanding that whenever" they should 
be "in receipt of a sufficient amount of money 
to cover the balance due for purchase-money, 
,and any liabilities" they might "be under, 
growing out of this ti*ansaction and connec- 
tion," French should "be entitled to a bill of 
sale of the ship, in order that" he might 
"sell or hypothecate her to another party, un- 
der the condition that the proceeds of such 
sale or hypothecation" should "pass into" 
their "hands for the disbursement of the 
ship," The proposal concluded as follows: 
"I further agree that, before the ship goes to 
sea, you shall be placed in funds sufficient 
to cover all the liabilities of the ship and 
outfits. If, therefore, you accept this propo- 
sition, you will please cause the ship to be 
loaded and pi'epared for sea with all due 
diligence and despatch, and, in compensation 
for your seiwices, I agree to allow you two 
and one-half per cent, commission on the 
amount of her freight and passage-money, 
warranting tlie same to amount to twenty-five 
thousand dollars." On the same day, Simes 
& Huffer and Warner signed a memorandum 
indorsed on said proposal, in these words: 
"We accept the within proposition of Mr, 
French, and it is understood that Mr. A. A, 
Warner is to be associated with us so far as 
the passenger part of the business is con- 
cerned. All bills of lading are to be signed 
at our office, and all bills against the ship to 
pass through the hands of Simes & Huffer." 
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Simes & Huffer fortliwith took possession of 
the ship under the agreement, with Warner's 
knowledge, and rendered the services and 
made the disbursements necessary to fit her 
for sea. They claimed a lien on the vessel 
for a balance of §7,042.37 due them for their 
disbursements for her, over and above the 
$5,000 balance of purchase-money and inter- 
est. On the 26th of October. 1849, Warner 
gave to Simes & Huffer a written paper, in 
these words: "Having this day entered into 
an agreement with Messrs. Simes & Huffer, 
to conduct the passenger part of the ship 
St. Mary, now advertised for California, it 
is hereby agreed by me, that the amount of 
funds received by me from passengers is to 
be aijplied solely to the account of the ship 
St. Mary, or subject to the order of Messrs. 
Simes & Huffer for the use of said ship." 
On the 22d of November, 1849, another agree- 
ment was made between French and Simes 
& Huffer, by which, after a recital tliat 
French still owed them, on his purchase, 
$5,000, and interest fi'om November luth, 1849, 
and that they had paid bills in relation to the 
contemplated voyage to San Fraucisco, and 
other bills had been incurred and were out- 
standing against the ship or on account of the 
voyage, French assigned and transferred to 
them all his right, title and interest in the 
ship, "her tackle, apparel and furniture, and 
in her freight and passage-money and all 
sums of money due or to become due, for 
freight or passage-money or otherwise," to 
the ship, or to French on her account or on 
account of the voyage, and authorized them 
to take the entire control and management of 
her and of the voyage, and to collect and 
compromise any claims due to French on ac- 
count thereof, and to settle, and, if they saw 
fit, to compromise any claims against French 
or the ship on account thereof, and to sell 
the ship on such terms and at such time as 
they might tliink best, and, if they thought 
best, to provide a voyage for her return to 
the United States or elsewhere. The agree- 
ment further provided that, from the earnings 
of the ship, and her proceeds, if sold, Simes 
& Huffer were to pay themselves the balance 
due on her and all disbursements made by 
them on her account or connected thei'ewith, 
and twenty per cent, commission on the re- 
ceipts and disbursements, as their compensa- 
tion; that, if there should be a sui-plus when 
the affairs were closed, Simes &■ Huffer should 
pay it to French; and tliat Simes & Huffer 
should appoint an agent in San Francisco, 
with authority, in case French should there 
pay the full amount due them or for which 
they were liable, including commissions, to 
transfer and give a bill of sale of the ship 
to French, provided no previous transfer 
should have been made. The answer set up, 
that the court had no jurisdiction to enforce 
AVamer's claim against the vessel; that War- 
ner had no right to arrest the ship or inter- 
fere with her voyage; that the greater part 
if not the whole of Warner's accoimt, as set 



forth in the libel, was not a lien on the ves- 
sel, either by the laws of New York or under 
the admiraltj' law; and that Warner's rights 
were subordinate to those of the claimants. 
The other facts necessary to an understand- 
ing of the case are stated in the opinion of the 
court. After a decree by the district court 
in favor of the libellant [case unreported], the 
claimants appealed to this court. 

Edward H. Owen, for libellant. 
George 0. Goddard, for claimants. 

NELSON, Circuit Justice. The merits in 
this case are with the libellant, and I think 
that the decree below is maintainable upon 
principles of law- I lay out of view the 
mortgage given upon the vessel, and put the 
decision upon the original indebtedness. 

The per eentage which French agreed to 
allow the libellant for fitting out the vessel 
and procuring freight and passengers for her 
voyage to San ' Fraucisco, as compensation 
for the service and responsibility, partakes 
of the same nature and character as the dis- 
bursements made in the course of the serv- 
ice, in furnishing stores, &c., in fitting the 
vessel out. The reasonableness of the 
amount is not in question, as French de- 
termined that for himself, and it was a 
matter in which he alone was concerned at 
the time. For aught that appears, the com- 
pensation was the customary rate allowed in 
fitting up and freighting these California 
passenger vessels. 

As respects other parts of the claim, which, 
it is conceded, are properly chargeable 
against the ship, I do not agree with the 
counsel that each claim must exceed the 
amount of fifty dollars, in order to bring the 
lien within the state statute. 2 Rev. St. p. 
493, § 1. It is sufficient if the amount in the 
aggregate reaches that sum. 

I agree that Simes & Huffer had a prior 
lien on the vessel for the five thousand dol- 
lars and interest, the balance of the pur- 
chase-money, at the time they resumed the 
possession of her, and that they were en- 
titled to its payment out of her proceeds, be- 
fore any distribution to the libellant. But 
it must be remembered that, when the ves- 
sel passed into their hands, under the ar- 
rangement of the 22d of November, French 
had an interest in her to the amount of 
$7,000, he having paid that portion of the 
purchase-money. This interest passed into 
their hands on the re-transfer, and was fair- 
ly subject to the charges of the libellant. 
She was ample security for both demands. 
Beyond this balance of the purchase-money, 
Simes & Huffer had no prior lien on the ves- 
sel over the libellant; and it is apparent, 
from the ti-ansactions between all the par- 
ties, that they were fully aware of his claim 
at the time of the arrangement of the 22d 
of November. The libellant had been en- 
gaged in equipping the ship and procuring 
freight and passengers, from the 17th of 
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September down to the 26th of October,- 
when Simes & Huffer became jointly con- 
•cerned with him in the business, and I must 
hold them chargeable with a knowledge of 
the service he had already performed in this 
* respect, and of the disbursements made and 
4iccounts outstanding at the time they be- 
came concerned with him. With a few tri- 
fling exceptions, his whole account had then 
already accrued against the vessel. It is 
true, some evidence was given tending to 
show that an account, the balance of which 
4imoimted to som,e $386, had been rendered 
by the libellant at this time; but it is alto- 
gether too indefinite and uncertain to be re- 
lied on for this purpose. The writings that 
were made at the ti^e make no mention of 
it, or of the amount of the indebtedness to 
the libellant. That the amount now claimed 
•existed at the time, is too well established to 
be doubted. 

What strengthens very much the equity 
and justice of the claim of the libellant. un- 
der the circumstances, is the nature and 
■character of the arrangement of the 22d of 
November, between Simes & Huffer and 
JTrench. It not only assigns all the interest 
•of the latter in the vessel, freight and pas- 
.senger money, and authorizes them to sell 
And dispose of her, and reauires them, after 
paying themselves, to pay the surplus, if 
■any, over to French, but provides, also, that, 
if the vessel is not sold, they shall appoint 
4in agent at Sau Francisco, with authority, 
in case French shall pay the. full amount due 
them or for which they may be liable, to 
make a bill of sale of the vessel to French. 
By this arrangement, the claims of the libel- 
lant are not only entirely disregarded, but 
the interest of French in the vessel, over 
sind beyond the lien of Simes & Huffer for 
the balance of the purchase-money, is placed 
•out of the libellant's reach. We have seen 
that he had the next lien on the vessel, and 
was entitled to have it enforced before any 
•other of the claims of Simes & HufCer. Be- 
sides, it is by no means certain that they 
•did not bind themselves to French, by the 
4irrangement of the 22d of November, to pay 
the claim of the libellant. Among other 
stipulations, they agree "to settle, and, if 
they see fit, to compromise, any claims 
:against the said French or said ship, on ac- 
•count thereof." 

It seems to me that the libellant had a 
Talid lien upon the interest of French in the 
Tessel, when it passed into the hands of the 
claimants on the 22d of November, and that 
it was sufficient, over and beyond theh: prior 
lien for the balance of the purchase-money, 
to satisfy his claim. They had sold her to 
French, on the 15th of September previous, 
for §12,000, and, on the 23d of November, 
«he appears to have been insured at the 
yalue of 816,000. 

The libellant had no interest in the voyage. 
He had been employed to fit up the ship and 
Iirocure freight and passengers, and was con- 



(Case No. 12,243) ST. PAUL 

cerned only in this service, and in secm-ing 
his compensation for the same and for his 
disbursements; and I do not see that he was 
bound to forego these claims rather than 
break up the Voyage. This was a question 
for those interested or who had become in- 
terested in getting the vessel to sea and in 
making the voyage— not for the libellant. I 
see nothing in the case to restrain him from 
enforcing his rights, even at the expense of 
breaking up the voyage. French or those 
who had taken his place were bound to look 
to this, and to relieve the vess&l from the 
charge. 

In every view 1 have been able to take of 
the case, I think that the decree below was 
right and should be afSrmed. 



ST. OLOFF, The (WEIBERG v.). See Case 
No. 17,357. 



Case No. 1S,S43. 

The ST. PAUL. 

[10 Chi. Leg. News. 252; 3 Gin. Law Bui. 
3:^1.] 1 

District Court, E. D. Michigan. 1878. 

Collision — Vessels Pollotving — Bight of "Wat 
— Attempt to Embarkass Passing Vessel. 

While the forward one of two vessels, pur- 
suing the same course, has the right of way, 
she ought not to thwart or embarrass the other 
in passing her; and if she is willfully thrown 
across the path of the overtaking vessel, and a 
collision ensues, she cannot recover, though the 
rear vessel be not without fault 

The collision [between the propellers We- 
nona and St Paul] took place at 6 o'clock 
on the morning of the 26th of August, 1876, 
about a quarter of a mile bdow Grassy Island 
light, in the Detroit river. Both vessels were 
bound up, the Wenona somewhat ahead, and 
proceeding at their usual rate of speed; the 
Wenona at eight and a half, and the St. Paul 
at ten miles an hour. The collision occm'- 
red in an attempt of the St Paul to pass the 
Wenona. T:he theory of the libellant was that 
the Wenona was coming up on the usual 
course of vessels at that point, and about the 
middle of the channel; that the St Paul came 
up astern of her, and, though the Wenona 
kept steadily on her course, continued, with- 
out slackening her speed, to crowd her stern 
out into the stream, and her bow toward 
Grassy Island, until she struck her with the 
bluff of her bow upon her port quarter; that 
the St. Paul still followed and crowded the 
Wenona, and before she could stop, caused 
her to ground on Grassy Island; and when 
she was hard aground, the St. Paul backed 
up and went on her course, disregarding the 
calls of the master for assistance. The libel 
also charged the St. Paul with the following 
specified faults: (1) In neglecting to keep 
out of the way of the Wenona. (2) In not 
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indicating, by signal, that she was about to 
attempt to pass her. (3) In not slackening her 
speed. 

The answer claimed that the St. Paul, be- 
ing the faster vessel, approached the "SYenona 
in the vicinity of Mammy Judy light, about 
two miles below the place of collision, with 
the intention of passing her on her star- 
board side, she being then about mid chan- 
nel; that, as she began to gain upon the We- 
nona, the latter commenced to swing to stai'- 
board as if under a port wheel, and as if to 
cross the bows of the St. Paul, on seeing which 
the St Paul put her wheel to starboard, think- 
ing to pass on the port side of the Wenona, 
as there was abundant room to do; that, as 
the St. Paul came up again to the stern of 
the Wenona, the latter swung to port and 
headed across the bows of the St. Paul; that 
she continued to head across her bows, and 
finally ran on to Grassy Island, on the port 
side of the channel; that at this time the 
St. Paul was close on to the port hand bank; 
that before the Wenona sti'uck, the officei-s of 
the St Paul hailed her to keep off, but she 
failed to do so, and ran aground across the 
bows of the St. Paul. The answer also char- 
ges the following faults upon the part of the 
Wenona: (1) In running across the bows of 
the St. Paul, and in changing her com-se for 
the pm-pose of preventing the St Paul, which 
was the faster vessel, from passing her at her 
usual speed. (2) That, had the Wenona kept 
her course, the St. Paul would have passed 
witliout touching her, or interfering with, her 
navigation; and that the grounding arose 
from the willful and deliberate action of the 
officers of the Wenona. The answer admit- 
ted barely touching the Wenona, and denied 
that any damage was done thereby. 

H. H. Swan and Alfred Russell, for libel- 
lant 
Moore & Canfield, for claimant. 

BROWN, District Judge. Tbis collision 
took place in clear weather, and in broad 
daylight, and was wholly inexcusable. Upon 
a careful perusal of the testimony, I am sat- 
isfied the Wenona was endeavoring to embar- I 
rass and thwart the St. Paul in her attempt 
to pass her. It is clearly proven that w^hen | 
the St Paul overhauled her, opposite Mam- ! 
my Judy light, the Wenona was near the 
center of the channel; that, as the St. Paul 
ported and attempted to pass her, she also 
ported and crossed over as near to Fighting 
Island on the Canada shore as was safe 
under the circumstances; that the St Paul, 
seeing that an attempt to pass upon the 
starboard side was useless, starboarded her 
wheel wuth the intention of passing upon the 
port side; that the Wenona, seeing this 
maneuver, also starboarded and passed over 
towards Grassy Island, near which the col- 
lision occurred. The excuse given by the 
Wenona was that she was pursuing the usual 
course of vessels bound up. This is wholly 



disproved, however, by the officers of the- 
St. Paul and by those of the Northwest a 
steamer plying daily between Detroit and 
Cleveland. The chart, too, exhibits a chan- 
nel of nearly uniform depth across the river, 
which at that point is about three-eighths of 
a mile wide, and very nearly straight from 
Mammy Judy to Grassy Island light. Upon 
no other theory than that of a wish to baffle- 
the St. Paul, in her efEorts to pass her, can 
the maneuver of the Wenona be accoimted 
for. All the men upon the deck of the St.. 
Paul swear that this was her evident pur- 
pose. It is admitted by the wheelsman of 
the Wenona herself, (whose testimony, how- 
ever, it is but fair to say, is open to some- 
suspicion,) and but f«jebly denied by the 
olficer in charge. The watch upon the declc 
of the Northwest, which was passing up at 
the time, also noticed and remarked upon 
the evident attempts of the Wenona to pre- 
vent the St Paul from passing. Indeed, the- 
evidence tends to show that the maneuver of 
the Wenona in crossing to Figliting Island, 
and thence to Grassy Island, which is charged 
tn the libel to have been attempted but once,. 
was, in fact repeated. But whether this 
be so or not, the purpose of the Wenona in 
preventing the St. Paul passing her is too 
clearly proven to admit of doubt. 

Under article 17, it is unquestionably the 
duty of every vessel overtaking another ves- 
sel to keep out of her way; but under arti- 
cle IS, there is a corresponding duty on the 
part of the forward vessel to keep her course. 
She is not botmd to give way or to yield her 
position in the channel, but she must not 
embarrass or thwart the faster vessel in pass- 
ing her. If such efforts are made and a col- 
lision ensues, such collision upon her part in 
willful and reckless. The Rhode Island [Case& 
Nos. 11,745 and 11,743]; The Columbia, 10 
Wall. [77 U. S.] 246; The Great Republic, 23- 
Wall. [90 U. S.] 20; The Newport [Case No. 
10,185]; McNally v. Meyer [Id. 8,909]; The 
Narragansett [Id, 10,018]; The W. H. Clai-lc 
[Id. 17,482]; The A. G. Brooks [Id. 98]; The 
Governor [Id. 5,645]. Had the Wenona been 
proceeding up the river upon her ustial course- 
and the St Paul had followed her, as she 
did, hanging for some considerable distance 
within 50 feet of her stern, and finally run 
into her quarter, I should have had no hesita- 
tion in condemning the St. Paul for ine col- 
lision; but the facts show very clearly that the 
collision was caused by an effort of the We- 
nona to prevent the St, Paul from passing 
her; that while the latter was endeavoring to 
take advantage of her greater speed, she 
hit the Wenona with the bluff of her star- 
board bow upon the port quarter of the 
Wenona, and thereby turned her stern to star- 
board and her bow to port, and probably caus- 
ed her to run aground. It appears, however,, 
that as soon as the officers of the St. Paul 
saw the Wenona was becoming unmanage- 
able and was likely to ground, they at once- 
stopped and backed away from her before- 
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the bow of the St Paul passed the stern of 
the Wenona. 

While I think the St. Paul was guilty of 
negligence in pressing the Wenona so close, 
there is no evidence that the collision on her 
part was willful or reckless, and the case 
turns upon the question whether a vessel 
which has brought about a collision by her 
willful misconduct can claim contribution of 
another which has been guilty of simple 
negligence. I find no case directly in point. 
In The E. L. I^Iaybey [Case No. 11,870], the 
district court found that the collision oc- 
curred by the willful fault or intentional 
wrong of both parties, and consequently that 
the vessel complaining, having voluntarily 
taken her chances in the collision, must abide 
the loss. The circuit court sustained this 
view [Id. 11,871], the learned justice observ- 
ing: "I have found no case where an appor- 
tionment has been made in a case like the 
present, viz., where the collision occurred by 
the willful and intentional act of both parties, 
and I shall not be the fii-st to make the prec- 
edent. If two vessels choose voluntarily to 
fake the chance of knocking off each other's 
heads, I shall lay down no rule that will in- 
vite the unfortunate one into a court of ad- 
miralty for redress. The remedy for the 
owner is to discharge his master and crew 
and man his vessel with competent and pru- 
dent hands." The case was reversed in the 
supreme court (Sturgis v. Clough, 21 How. 
[G2 U. S.] 451), the court holding one of the 
tugs in fault, but in delivering the opmion 
Mr. Justice Grier apparently conceded the 
general principle acted upon in the court 
below. "Cases may occur in which two 
steamboats engaged in unlawful racing may 
recklessly or willfully dash against each 
other, and the court treating them both as 
criminals, may refuse to sustain an action or 
decide which was most to blame, leaving 
each to suffer the consequences of his own 
folly and recklessness." 

It is true, this case is not directly in point. 
There was no intention on the part of eitlier 
vessel here to bring about a collision. The 
Wenona, however, committed a willful viola- 
tion of the rules of navigation, and deliberate- 
ly thrust herself into a position where a col- 
lision was natural and probable. While this, 
of course, would not authorize a reckless 
attempt on the part of the St. Paul to rim 
her down, it is scarcely to be expected that 
her officers would exercise the same care and 
caution in passing her, which would have 
been required under the circumstances. Hav- 
ing executed a maneuver which invited dis- 
aster, libellant ought not to complain that 
the invitation was accepted. Even if this 
case be considered one of mutual fault, it 
seems to me the faults are so egregiously un- 
equal as to require the court to refuse an 
apportionment. The Great Republic 23 Wall. 
[90 U. S.] 20; Ralston v. The State Rights 
[Case No. 11,540]. The libel wiU be dis- 
missed« 
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ST. PAUL FIRE & MARINE INS. CO. v. 

Tlie LAKE SUPERIOR. CITIZENS' INS. 

CO. V. SAME. AMERICAN GENT, INS. 

CO. V. SAME. 

[7 Chi, Leg. News, 259; 5 Ins. Law J. 73.] 

District Court, D. Minnesota. March 20, 1875. 

ADMiRALTr — Jurisdiction— IsrsuiiA>:cE—SoBKOGA- 
Tios — Duty of Pilots. 

1. Held, that the claimant by pleading to tlie 
merits has wa;ived any irregularity existing on 
account of filing the libel at a time when the 
vessel was not within the district. 

2. The libelants having paid the amount of 
insurance upon the freight which is alleged to 
have been lost through the fault of the steam- 
boat Lake Superior, are by proper proceedings 
subrogated to all the rights of the original own- 
ers, and they have full authority to institute 
these suits to enforce their several claims, 

3. The court on reviewing the evidence comes 
to the conclusion that the claim is not stale. 

4. The court states the duty of pilots of 
steamers passing each other on the Mississippi 
river. 

In Admiralty. 

The above entitled suits have been consoli- 
dated for trial and argument. These are ac- 
tions growing out of a collision which occur- 
red Oct. 16, 1872, about 4 p. m., on the Mis- 
sissippi river, near the town of Louisiana, in 
the state of Missouri, between the steamboats 
Northwestern and Lake Superior. Both ves- 
sels were descending the river, the North- 
western with two loaded barges in tow, one 
on each side, and the Superior "flying light," 
or nearly so, without barges. The Superior 
was astern, and had made a crossing of the 
river, which brought her nearer the Missouri 
or western bank, and had straightened down, 
so that both vessels, were in the regular 
steamboat channel. When the Superior had 
reached within 50 or 100 yards of the North- 
western, she blew her whistle to pass to the 
starboard, which was favorably answered. 
At that time the Northwestern was about 
250 feet from the Missouri shore, and about 
one-fourth of a mile above the usual steam- 
boat landing in Louisiana. The Missouil 
shore at this point was rocky, with large 
stones and boulders lying in the river. The 
Superior, in passing the Northwestern, sti'uck 
her starboard barge on the after quarter with 
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her larboard wheel, walking^ up on it, break- 
ing in the deck and causing it to sink. The 
grain and other freight in the barge that was 
struck being insured by the libelants, each 
has libeled the steamboat Lake Superior, 
claiming to have been subrogated to all the 
rights of the original owners. The libelants 
allege that the Superior was wholly at fault, 
while the claimant insists that the collision oc- 
curred for the reason that the pilot of the 
Northwestern, after he had answered the sig- 
nal of the Superior, crowded her, and when 
she was passing and abreast of her, careless- 
ly, and negligently, and unskillfuUy put his 
wheel hard to port, thereby causing the stern 
of the barge in tow od her starboard side to 
swing under the guard of the Superior just 
forward of her larboard wheel, and that it 
was impossible, on account of this faulty 
movement, for the steamer's wheel to avoid 
striking the barge. The Keokuk Northern 
Line Packet Company intei'vene a^ owners of 
the steamboat. 

J. Ham Davidson, for libelants. 
Davis, O'Brien & Wilson and William Hull, 
for claimant. 

NELSON, District Judge. Several ques- 
tions preliminary to the merits have been 
raised by the proctors for the claimant, and 
must be passed upon. 

Jurisdiction.— The question raised in regard 
to the jurisdiction of the court is, in my opin- 
ion, against the claimant. The libel was filed 
upon the 29th of April, 1874, and the seizure 
under the process was made May 15th, fol- 
lowing. The libel contained the usual allega- 
tion that the vessel was within the district, 
and it is undisputed that the seizure was 
made here. The claimant without objection 
intervenes, enters its appearance, and pro- 
vides the necessary stipulation for the release 
of the vessel. Subsequently an answer was 
put in which went to the merits of the con- 
troversy, although it contained an allegation 
that the vessel was not within the jm-isdiction 
of the court at the time the libel was filed. 
I am of opinion, inasmuch as no question is 
raised as to the service of the process within 
the district, the claimant, by pleading to the 
merits, has waived any irregularity existing 
on account of filing the libel at a time when 
the vessel was not within the district. 

Insurance and Subrogation.— The libelants 
having paid the amount of insurance upon 
the freight which is alleged to have been lost 
thi-ough the fault of the steamboat Lake Su- 
perior, are by proper proceedings subrogated 
to all the rights of the original owners, and 
they have full authority to institute these 
suits to enforce their several claims. It is 
sufficient to say that in my opinion the proof 
of insurance is ample. 

Staleness of Claim.— Tlie claims are not 
stale. The collision occurred Oct. 16, 1872. 
At that time the steamboat Lake Superior 
was owned by the Nortliern Line Packet 
Company. March 13, 1873, she was sold to 



the Keokuk Northern Line Packet Company, 
the claimant defending, a company organized 
by a consolidation or purchase of the prop- 
erty of several packet companies, including 
"The Northern Line Packet Company," and 
"The Keokuk Packet Company," but although 
the transfer of the vessel was made at that 
time, the purchase price was not paid until 
some time in March, 1874. The officers of the 
claimant were fully advised of the claims 
made by the insurance companies before the 
purchase price was paid, and during the sum- 
mer of 1873, and further the payment was 
made in the stock of the new company. The 
libelants were also for some time attempting 
a settlement without suit by negotiation, and 
as soon as they were convinced this could not 
be done, commenced these proceedings in ad- 
miralty'. 

Finding of Facts.— We come now to the 
merits of the controversy, and as the libel- 
ants do not allege the loss to have occurred 
through any fault of the Northwestern towing 
the barge, they can only recover upon the 
ground that the Superior was solely at fault, 
and that there was no negligence on the part 
of the Northwestern. 

As usual in cases of collision, the testimony 
of the persons connected with the two boats 
is considerably in conflict, but from all the 
testimony introduced, I have been enabled to 
arrive at a satisfactoiy conclusion. On Oc- 
tober 16, 1872, the collision took place near 
Louisiana landing, in the state of Missouri. 
The steamboat Northwestern, with two load- 
ed barges in tow, and the steamboat Superior 
flying light, without any barges, were descend- 
ing the Mississippi river. The Northwestern 
was ahead, followed by the Superior, and 
both boats were headed for the Louisiana 
landing. When the Superior had reached 
within fifty or a hundred yards of the North- 
western, and being nearer the Missouri shore, 
or west side of the river, than the latter, blew 
her whistle to pass on the starboard, or Mis- 
souri side, which was answered favorably. 
The Superior, when she reached the North- 
western and was in the act of passing, struck 
the starboard tow of the Northwestern "walk- 
ing up" on the stem of the barge quartering, 
wounding it so that the loss complained of oc- 
cun-ed. At the time of the collision, the Su- 
perior was distant on her starboard side about 
two hundred and fifty feet from the Missouri 
shore, and the Northwestern about five or 
six hundred yards from the Illinois shore, on 
her larboard side. There was plmty of room 
for the Superior to have passe* the North- 
western on the larboard side when she whis- 
tled for the starboard. The Missouri shore 
and the bottom of the river at the place of 
collision was rocky and sandy, and the Su- 
perior could not with safety have gone nearer 
in attempting to pass than she did— if, how- 
ever, she had slowed her engines, and run 
carefully, she could have passed on the star- 
board side of the Northwestern, unless tlie- lat- 
ter had turned toward either shore. After the 
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signals were exelianged the pilot of the North- 
western turned her bow to the larboard, and 
when the Superior came up alongside he Kept 
her as nearly steady as possible. As the Su- 
perior commenced lapping on, the course of 
the Northwestern was again changed a little 
to larboard, which brought the barge in front 
of the Superior's wheel. The Superior did 
not slacken her speed after she gave the sig- 
nal to pa^, but kept right on and put herself 
in such near proximity that the gradual hold- 
•ing of the bow of the Noithwestern to lar- 
board when the Superior was abreast, ren- 
dered the collision unavoidable. 

Conclusions.— It was the duty of the Superior 
to have exercised very great precaution when 
she gave the signal to pass on the Missouri 
side, which was stony and sandy at the point 
where the collision took place, particularly as 
there was plenty of room and water on the 
larboard side of the Northwestern. - Under the 
17th article of the act of congress of April 29, 
1864 [13 Stat. 58], it was her duty to keep out 
of the way of the Northwestern, and if she 
desired to pass to the starboard when the 
Northwestern was heading for a landing on 
that side, less than one-fourth of a mile dis- 
"tant, she took the chances of there being suf- 
ficient and safe navigation to permit her pas- 
sage under the circumstances. The 8th rule 
for the government of pilots which took effect 
Jajiuary 1st, 1872, reads as follows: Eule Sth: 
"When steamers are running in the same di- 
rection, and the pilot of the boat which is 
astern shall desire to pass either side of the 
boat ahead, he shall give the signal as in 
inile 1, (viz.: one sound of the whistle to keep 
to the right, and two sounds to keep to the 
left,) and the pilot of the boat ahead shall 
answer by the same signal, or if he prefer 
to keep on his course, he shall make the nec- 
essary signals, and the boat wishing to pass 
must govern herself accordingly, but the 
boat ahead shall in no case attempt to cross 
her bow or crowd upon her course." This 
rule has reference in its application to the 
circumstances under which a passage is 
made. The boat ahead must not crowd or 
attempt to cross the bow of the boat astern, 
yet the latter boat must keep out of the 
way, and be governed in her efforts to pass 
so as to avoid a collision. 

The signal of the Superior when answered 
gave her tlie right to pass to the starboard, 
and governed the pilot of the Northwestern in 
the management of his vessel, but the 8th 
rule when interpreted in the light of the 17th, 
18th, 19th and 20th articles of the act of con- 
gress, of April 20th, 1864 [supra], cannot ex- 
cuse bad management on the part of the Su- 
perior, or the neglect of any proper precaution 
on the part of her officers. The Superior thus 
attempting to pass to starboard suffered the 
vessels to get into dangerous proximity, and 
was in fault. The Northwestern was not jus- 
tified in holduig her bow to the larboard when 

she found the Superior was passing. The 

character of the shore and bottom of the river 
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on the starboai'd side, and her position should 
have prevented a favorable answer to the sig- 
nal of the Superior, but when the pilot had 
given the starboard side to her, he should not 
have executed the movement he did by port- 
ing the helm just as the Superior came 
abreast. The sudden turn of the bow was a 
faulty movement, and cannot be excused. It 
contributed to bring about the collision, and 
there was no emergency that demanded it. 

The vessel touring the barge being equally 
at fault there can be no recoveiy in these 
suits, and the libels must be dismissed. De- 
crees accordingly. 



ST. PAUL FIRE & MARINE INS. CO. (SIB- 
LEY v.). See Case No. 12.830. 

ST. PAUL WATER CO. (WARE v.). Set- 
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SALA et al. v. NEW ORLEANS et al. 

[2 Woods, 188.] 1 

Circuit Court, D. Louisiana. Nov. Term, 
1875. 
CoxsTiTUTioKAL Law — Acts Impairing Obliga- 
tions OF Contracts — CiTT Bonds — 
Corporations— STOCKOWSBits. 

1. The charter of a bank authorized it to con- 
struct water-works for the city of New Or- 
leans, and declared that aft^r the expiration of 
thirty-five years, it should he lawful for the 
city to purchase said water-worlis on certain 
prescribed terms, and pay for them in its bonds, 
and the bank was. on the election of the city 
to purchase, required to sell on the terms pre- 
scribed: Held that this diarter was a contract 
with the hank and that any act of the legisla- 
ture afterwards passed imposing onerous con- 
ditions upon the issue of bonds by the city, so 
far as they might apply to bonds to be issued 
in payment for the water-works, impaired the 
obligation of the contract with the bank and 
was void. 

2. Where the contract for the purchase of 
the water-works was executed and the city got 
the water-works and paid its bonds to the bank 
therefor, and the city did not deny its obliga- 
tion to pay the' bonds, nor threaten to do so. 
the bank could not repudiate the contract of 
sale on account of any supposed infirmity in 
the bonds. 

3. The cily having authority to issue the 
bonds, they are good in the hands of bona fide 
holders for value, whether the conditions preced- 
ent to their issue were observed by the city or 
not. 

4. Therefore, parties holding only a portion 
of the bonds issued by the city in payment for 
the water-works could not undertake t» repu- 
diate the contract of sale without the consent 
of all the other holders of such bonds. 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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5. Tlie ownership of the bonds issued in pay- 
ment for the water-works did not make the 
holders thereof stockholders in the bank from 
which the water-works were purchased. 

6. The ownei-ship of stock in an incorporated 
company does not give the stockholders any 
title to the property of the company. 

In equity. Heard on pleadings, proofs and 
arguments of counsel for final decree. The 
case as made by the pleadings and evidence 
was in substance as follows: The complain- 
ants [Pablo Sala and others] were holders of 
bonds of the par value of $116,300, issued by 
the city of New Orleans, and dated January 1, 
1869— known as water-works bonds— and they 
filed the bill for themselves and. all holders 
of similar bonds who might consent to be- 
come parties and contribute to the expenses 
of the suit. On the 1st day of April, 1833, 
the legislature of Louisiana passed an act 
[Laws 1831-32, p. 151] to incoi-porate the 
Commercial Bank of New Orleans, and by 
the same act, conferred on the bank the ex- 
clusive privilege of supplying the inhabitants 
and city of New Orleans with water, from 
the Mississippi river, by means of pipes, en- 
irines, and other machinery. Said act provid- 
ed, however, that at any time after the expi- 
ration of thirty-five years it should be lawful 
for the city of New Orleans to purchase from 
said bank the water-works constructed by it, 
and that said bank should not refuse to sell 
the works aforesaid, on the terms prescribed 
liy the act. By said act it was further pro- 
vided that the price to be paid by the city 
of New Orleans for the wn tor- works ."should 
be fixed by arbitrators, whose decision was 
to be conclusive, and the price so fixed was to 
be paid in the bonds of the mayor, aldermen 
and inhabitants of New Orleans, bearing five 
per cent interest, and payable semi-annually, 
and on such payment being made the water- 
\vorks were to be delivered to the city. On 
rhe 27th of March, 1868, the city council of 
Xew Orleans resolved to purchase said water- 
works on the terms prescribed by the act of 
1833. The works were appraised by arbi- 
iratoi-s at the price of $2,000,000, payable in 
city bonds. In pursuance of said award, the 
city and the (Commercial Bank agreed that 
the said amount should be paid as follows: 
As the city was a stockholder in the bank to 
the amount of a half million of dollars, the 
city was allowed a credit for that amount on 
the said purchase price, and an additional 
i-redit of ?106,600, that sum being the share 
of the citj- as a stockholder in said bank in a 
j^inking fund belonging to the bank. After 
<-rediting these sums to the city, there re- 
mained a balance of said purchase money of 
?1,393,400, payable in city bonds. On' the 
19th of January, 1869, the bank, by au act 
passed before a notai-y public, sold and deliv- 
ered the water-works to the city, and the said 
balance due on the purchase price thereof 
was paid to the bank in city bonds, having 
thirty years to run. These bonds were au- 
thorized by an act of the legislature, approved 
.ruly 22, 1868 [Laws 1868, p. 6], which simply 



empowered the city to execute and deliver to 
the bank the bonds of the city in payment 
for the balance due on the purchase of the 
Avater-works, pureuant to the provisions of 
the said act of 1833, whenever there should 
have been an award as prescribed in said act, 
any law in force to the conti-aiy notwith- 
standing. After the passage of the act of 
1833, to wit, on February 23, 1852, the legis- 
lature passed an act by which tbfe city was 
prohibited from issuing any bonds or con- 
tracting any debt, unless the same should be 
authorized hy the vote of a majority of the 
qualified electoi-s of the city, and which fur- 
ther declared that no ordinance of the city 
creating a debt or loan, should be valid un- 
less such ordinance should provide for the full 
payment of such debt or loan, both princi- 
pal and interest. Acts 1852, p. 42. No. 72. 
Afterwards, by an act approved April 29, 
1853 (Sess. Acts 1853, p. 234, No. 258). the 
city of New Orleans was again prohibited 
from contracting any debt without provitling 
in the ordinance creating the debt, for its full 
payment. This provision was reenacted by 
act No. 263, approved March 15, 1855 [Laws 
1855, p. 325]. These acts of 1852, 1853 and 
1855, it is alleged, were in full force until 
long after the issue of said water-works 
bonds to the bank. 

The resolutions of the city council of New- 
Orleans, providing for the purchase of said 
water-AVOrks. contained no provision for the 
payment of the principal and interest of the 
bonds delivered to the bank as the prici' 
thereof, and no vote was ever taken on the 
question of contracting the debt and issuing 
the bonds. It was alleged that the bonds is- 
sued by the citj' in payment for said water- 
works were and are null and void, because 
the provisions of the acts of 1852, 1853 and 
1855, before referred to, were not obseiTCd; 
that the city had no authority to issue s:iid 
bonds, and therefore paid nothing for the wn- 
ter- works, and obtained possession thereof 
without consideration; that the city had no 
power to make the contract of sale, and said 
contract should be rescinded and annulled, 
and said water-works declared to be the 
property of said bank, its stockholders and 
their assigns or representatives. The bill fur- 
ther alleged that the said one million three 
hundred and ninety-three thousand four hun- 
dred dollars of city bonds were distributed 
among the stockholders of the bank in pro- 
portion to their stock, but the interest of the 
city in said bank was balanced by a credit 
allowed on the purchase price of the water- 
works, as above set forth. Since the distri- 
bution of said bonds, which took place in 
1860, the said bank liad been deemed by its 
ofilcers defunct, and there was no board of 
directors competent to manage its affaii-s, and 
no quorum of the late board could be con- 
voked, on account of the death or absence 
of its membei-s. It was charged that the 
city of New Orleans was negotiating for the 
sale or lease of said water- works, and if such 
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■sale or lease was made, that it would work 
irreparable injury to complainants. 

The bonds issued to the bank in payment 
for the water-works were widely distributed 
throughout the United States and Europe. 
The city of New Orleans had paid all inter- 
est on said water-works bonds' due prior to 
January 1, 1S75, and had paid the interest 
due .Tauuaiy 1, 1875, to all persons who had 
presented their coupons for payment; but 
this last named interest was not paid until 
June, 1875, and the interest due July 1, 1875, 
and January 1, 1876, had not been paid. The 
reason for this failm-e to pay was want of 
funds to make the payment. It was claimed 
that those bondholders who were not stock- 
holders in the bank at the time of the distri- 
bution of the bonds to the stockholders, were 
in equity entitled to all the rights vested in 
the stockholders of the Commercial Bank, 
who in the first instance received said bonds 
from the city. After the failure of the city 
to pay the interest due Januaiy 1, 1875, the 
complainants requested Jules Labitut, who 
was the last president of the Commercial 
Bank, to convoke a meeting of the persons 
who composed the last board of directors, to 
take legal steps in the name of the bank to 
rescind the sale made to the city of the wa- 
terworks, and to recover possession of the 
same, to which Labitut replied that he could 
not comply, because a quorum of the late 
board could not be called together, on ac- 
count of the death of 'some members and the 
removal from the state of others. Several 
holders of the water-works bonds, whose 
bonds in the aggregate amount to ?220,000, 
were made defendants to the bill. The pray- 
er of the bill was that the city of New Or- 
leans might he enjoined from selling, leasing 
or hypothecating the water-works, and that 
n receiver might be appointed to take posses- 
sion of and conduct the same, collect and dis- 
burse the revenues under the order of the 
coui-t, and hold the water-works until the 
final hearing of the cause. The bill prayed 
for no ultimate disposition of the water- 
worlcs, nor did it contain any prayer for gen- 
eral relief. 

The answer of the city of tsew Orleans de- 
nied that the act of July 22, 1SG8, by which 
the city was authorized to issue its bonds in 
payment for the water-works, was void; de- 
nied that the act of Februarj^ 23, 1852, or the 
act of April 29, 1853, or the act of March 15, 
1855, prohibited the city from issuing such 
bonds as those issued in payment for the wa- 
ter-works, and averred that these acts were 
passed long subsequent to the act incorporat- 
ing the Commercial Bank and authorizing 
the city to purchase the water-works and is- 
sue its bonds therefor, and that the provi- 
sions of said last named act were not incon- 
sistent with or repealed by the provisions of 
the former acts. That the act incorporating 
the bank was an act which tlie legislature had 
the power to enact; that it had never been 
repealed; that the provision for the sale by 



the bank to the city of the water-works had 
all the force and effect of a contract, not only 
between the state and the city but between 
the bank and the state, which coifid not be 
affected by subsequent legislation. The an- 
swer denied that the water-works bonds is- 
sued by the city were void, but on the con- 
ti-aiy averred that they were valid and bind- 
ing obligations and were received by the 
bank in full payment of the purchase price of 
the water-works, and were the identical con- 
'sideration for which the bank contracted. 
The answer further alleged that since the 
year 1869, when the charter of the bank ex- 
pired, it has had no corporate existence ei- 
ther in law or in fact; that it has neither of- 
ficers, board of directors, nor stockholders, 
and cannot be levived, and no person what- 
ever has the right to represent it; and de- 
nied that those holders of water-works bonds 
who were not stockholders in the bank were 
in any manner subrogated to the rights of 
the stockholders who in the first instance re- 
ceived the bonds. The answer further insist- 
ed that there was no equity in the bill and 
that it ought on that grovmd to be dismissed. 

Thomas J. Semmes and Robert Mott, for 
complainants, who tited Oneida Bank v. On- 
tario Bank, 21 N. Y. 497; Tracy v. Talmage, 
14 N. Y. 162; Gity of Memphis T. Brown, 20 
Wall. [87 U. S.] 319; IMcCracken v. City of 
San Francisco, 16 Cal. 628. 

B. F. Jonas, City Atty., for defendants. 

WOODS, Circuit Judge. As the canse is' 
now submitted for final decree, it is too late 
to grant that part of the prayer of the bill 
which asks for a receiver to take possession 
and charge of the water-works until the final 
disposition of the case. The only other prayer 
is that the city may be restrained fi-om selling, 
leasing or hypothecating the water-works. 
The theory of the complainants seems to be 
that the bonds issued by tlie city in payment 
for the water-works, being absolutely void for 
want of power in the city to issue the bonds 
and therefore to make the contract of sale, 
in which the issue of bonds formed a neces- 
sary stipulation, the sale was void and the 
Commercial Bank still remained the owner 
of the water-works; that the present holders 
of the city water-works bonds are subrogated 
to the rights and property of the bank, and 
the city ought to be enjoined from any act 
which would embarrass the title of the bond- 
holders. In my judgment, the theory of the 
complainants is unsound. 

The act of April 1, 1833, "to incorporate the 
Commercial Bank of New Orleans," and 
which constitutes the charter of the bank, 
with all its material provisions, is a contract 
between the state and the bank, the obliga- 
tion of which cannot be impaired by subse- 
quent legislation. Dartmouth College v. 
Ti^oodward, 4 Wheat. [17 U. S.] 518; Provi- 
dence Bank v. Billmgs, 4 Pet. [29 U. S.] 514; 
State Bank of Ohio v. Knoop, 16 How. [57 TJ. 
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S.] 369; Dodge v. "Woolsey, 18 How. [39 U. 
S.] 331; Jefferson Branch Bank y. Skelly. 1 
Black [66 U. S.] 430: The Binshampton 
Bridge, 3 Wall. [70 U. S.] 51; Allen v. Me- 
Kean [Case No. 22t>], As already seen, the 
charter provided, that at the expiration of 
thirty-five years, the city of New Orleans 
might purchase from the hank its water- 
works at an appraised value, and the bank 
was at the time specified, and on the terms 
specified, in case the city elected to purchase, 
required to sell. And section 42 of the act' 
of incorporation declared, thal^the amount of 
the purchase price should be payable in the 
bonds of the city of New Orleans, bearing 
interest at the rate of five per cent, per an- 
num, payable semi-annually, redeemable In 
not less than ten nor more than thirty years. 

It seems to me, that the power of the citj- 
to issue bonds, in payment of the purchase 
money of the water-works, was clearly given 
by the charter of the Commercial Bank. It 
is just as clear, that the power of the city to 
buy the water-works and to issue its bonds 
therefor, was a provision of the charter of 
the bank, beneficial to the bank, and that it 
formed a part of the contract of the state 
with the bank, expressed in the charter of the 
bank. The state could not take away from 
the city the power of purchasing the water- 
works without interfering with the charter of 
the bank in a material particular. It seems 
to me clear, that after the thirty-five years 
from the passage of the charter have expired, 
and the city has, through its proper oflicers, 
elected to purchase the water-works, an act 
of the legislature forbidding the issue of the 
bonds, or imposing onerous conditions upon 
their issue, not in force at the date of the 
charter of the bank, would be a direct and 
palpable invasion of the chartered privileges 
of the bank. As soon as the citv made its 
election to purchase, the right of the bank 
to sell the water works became absolute. The 
state had agreed, that under such circum- 
stances the city should have power to pur- 
<!hase, and should purchase, and the bank 
should be compelled to sell, and should, in 
fact, have the right to sell, and should receive 
city bonds in payment, which bonds tlie city 
was authorized to issue. Any legislation which 
interfered with these powers and obligations, 
or any material terms thereof, the state was 
incompetent to pass. If, therefore, the acts 
of 1852, 1853 and 1855, were intended to im- 
pose conditions upon the issue of water- 
works bonds, not contained in the charter of 
the bank, they impaired tlie obligation of the 
contract between the state and the bank con- 
tained in tlie charter, and were, therefore, to 
that extent unconstitutional and ineffectual. 
The city, therefore, had power to issue the 
water- works bonds, they are not void, and the 
superstructure of the complainants, built on 
the theory that they were void, falls to the 
ground. 

Another and conclusive answer to the com- 
plainants' claims is this: The bank agreed to 



take the city bonds for its water-works. The- 
contract was executed and the exact consid- 
eration paid. The bank got the bonds and 
the city the water-works. The city has never 
repudiated the bonds or denied its obligation 
to pay them, principal and interest, and does 
not propose to repudiate them. Until it doe.s 
so, the bank cannot rescind the contract and 
ask to have its property restored. 

Another difficulty with the complainants'" 
case is. that the bonds are valid and binding- 
on the city in the hands of bona fide holdei-s, 
whether the conditions precedent to their is- 
siie were observed or not. Van Hostrup v. 
iladison, 1 Wall. [68 U. S.] 291; Gelpcke v. 
Dubuque, 1 AYall. [68 U. S.] 175. The city 
cannot, therefore, repudiate the bonds held 
by bona fide purchasers, if it would, and all 
holders are presumed to be bona fide. 

The complainants and the defendants, who 
concur in the objects of the bill, only hold 
$400,000 of the water-works bonds, and there 
are nearly a million of other water-works 
bonds scattered over the United States and 
Europe. How does this court know whether 
this large majority of bondholders is willing 
to take back the water-works and surrender 
their bonds? The bonds are good in their 
hands and binding on the city. 

Ought the possession of the city of its wa- 
ter-works, or its title thereto, to be interfered 
with until the bondholders express, at least, 
a willingness to give up the citj'-'s bonds 
which were paid as the purchase price of the 
property? Are not the parties to this bill as- 
suming a good deal, when they, representing 
§400,000 of bonds, undertake to repudiate the 
contract of sale w^ithout consulting the hold- 
ers of the other ?900,000 woi-tli of bonds, con- 
stituting a lai-ge majority of the whole? Sup- 
pose the holders of these .$900,000 of bonds 
prefer their bonds to the water-works, and 
hold on to tlieir bonds and insist on payment 
as they have the right to do, where does this 
court get the power to rescind their contract 
for them, and compel them to give up their 
bonds and take the water-works against their 
protest? It must also be borne in mind, that 
the city itself is an owner of the water-works 
to the extent of .?606,000 in $2,000,000. Are 
we to pay no attention to this circumstance 
in passing upon the rights of the citj'? 

But there are other difficulties in the way 
of any relief on this bill. The great mass of 
bondholders were not, at the date of the pur- 
chase, stockholders in the Commercial Bank, 
and never were. They hold city bonds, not 
stock in the Commercial Bank. And if the 
city had repudiated the bonds the day after 
their issue, that would not have made the 
holders of city bonds stockholders in the 
bank. And if it had that effect, neither they 
nor the original stockholders would have ac- 
quired any rights in the property of the Com- 
mercial Bank. The ownership of stock doe."^ 
not give the stockholders any title to the 
property of the corporation. Morgan v. Rail- 
road Co. [Case No. 9,806]. The water-works 
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belong eitlier to the city of New Orleans or to 
tlie Commercial Bank. But the latter is dead 
beyond resuscitation. It expired in 1869 by 
tlie terms of its charter, when it sold out its 
water-works. It may have made a bad sale 
but a sale was made. The bank got precisely 
what it contracted for. It has used the con- 
sideration paid for its property by distributing 
it among its stockholders, and having thus 
accomplished tlie purpose of its creation, it 
ceased to exist. It has been dead seven 
years. It has no charter, no officers, no board 
of directors, no property, no stock, no stock- 
holders. This coui-t cannot breathe into it 
the breath of life, and the relief contempla- 
ted by the bill can be granted only by the 
resuscitation of this" defunct corporation. 

I do not think the complainants are entitled 
to any relief upon the case made by the bill, 
least of all the relief which they ask. The 
bill must be dismissed at complainants' costs. 



Case ISTo. 1S,247. 

SALDERONDO v. The NOSTRA SIGNORA 
DEL OAMINO et al. 

[Bee, 43.] i 

District Court, D. South Carolina. Sept. 8, 
1794. 

Tbeaties— Privateer's Commission — Neutrality 
Laws — Altekations. 

1. The courts of the United States cannot 
question the validity of the commission of a 
French privateer, whose prize is brought into 
our ports, bv virtue of the 17th article of our 
treaty with France [8 Stat. 186]. 

2. "What alterations in the equipment of such 
privateer wiil amount to a breach of neutrality. 

[This was a libel by Don Josiah Ramon De 
Salderondo against the ship Nostra Signora 
del Gamino and Hervieux and others,] 

BEE, District Judge. It appears from the 
pleadings and evidence produced in this 
cause that this ship, the property of Spanish 
subjects, sailed from Cuba in May last, with 
a valuable cargo, bound to Spain. That on 
the 23d JMay she was captured on. the high 
seas by the armed schooner Minerva, com- 
manded by Hervieux, who put a prize-mas- 
ter and crew on board, and ordered her for 
Charleston. That two days after the Sans- 
pareille privateer joined them at sea, and 
also sent some men on board. That on the 
arrival of the prize at Charleston, she was 
entered at the customhouse as prize to the 
Sans-pareille: and that the cargo has been 
sold to several persons. It appeared in evi- 
dence that the Minerva was a French bot- 
tom, built at St Domingo, and fitted out in 
the year 1792, to act against the brigands in 
that island. That on the breaking out of 
war she was the first vessel equipped and 
commissioned to cruize against the enemies 
of the French republic, and that she made 

1 [Reported by Hon. Thomas Bee, District 
Judge.] 
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' some prizes. That when the British took 
Jeremie In 1793, this schooner was in the har- 
bour, and was. carried oflE by seven Ffench- 
men who passed the forts, notwithstanding 
they were fired upon. That she was soon 
after taken and carried to Jamaica, from 
whence she sailed again as an English priva- 
teer to cruize against the French. That she 
was then captured by the Atalanta, a French 
privateer, and sent to this port as prize. That 
she remained here from the month of Janu- 
ary, till May, when she sailed from this port, 
and was reported at the customhouse as 
prize, both at coming in, and going out. It 
appeared that she had eight guns and eight 
swivels mounted, and two guns and two. 
swivels in the hold; and that she was pier- 
ced for twelve guns. That she had also on 
board several boxes of arms at the time she 
was taken by the Atalanta, and that she had 
been furnished with new sails at Jamaica. 
The collector proved that she was reported 
and entered at the customhouse as having 
ten guns. That she went out with that num- 
ber, and was not armed or equipped here. 
No proof was offered of her having any oth- 
er commission than that under which she 
sailed before she was taken by the British. 
Two witnesses proved that she had received 
repairs in this port. Her quarterdeck was 
cut down, and maindeck laid flush, and four 
new swivel stocks were put up. She had a 
new foremast, sweeps, and new spars fore 
and aft, and some new sails. She was also 
ftu'nished with ringbolts, bolts, iron stan- 
chions, and an iron tiller. Five exhibits were 
filed, but are inadmissible, except 'the copy of 
the Sans-pareille's commission. Indeed, aft- 
er the rejection of many of the same nature, 
not coming within either the letter or the spirit 
of the consular convention with France, I was 
rather surprised to find these introduced. In 
future, that the proceedings may not be too 
voluminous, I shall consider such exhibits on 
theii* first production, and admit or repel 
them then. 

It was contended for the actor that all 
fitments for war in the ports of a neutral 
nation are illegal. That the law of nations 
protects Spain in this respect, though we 
have no treaty with her. That capture by a 
vessel having no commission, is unlawful; 
and prizes so taken, if brought into a neutral 
port, must be restored. That no change of 
property can take place before condemnation 
by some authorized tribunal; and that as the 
Minerva was made an English vessel by cap- 
ture and condemnation, her original French 
character could only be restored in the same 
way. That by the marine law of France, 
certain regulations must be complied witli 
before a commission to cruize will be grant- 
ed; and that these regulations were not ob- 
served in this instance. That as Hervieux 
had no commission, he could have no right, 
and could transfer none to the captain of 
the Sans-pareille, That as no jus post-lim- 
inii could apply to the vessel, after condemna- 
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tion, neither could it reuew the efficacy of 
the commission. That, even if the original 
commission could have survived, it must in- 
ure to the original possessor, and not to Her- 
vieux, Moll, de J. Mar. pp. 9, 41; was quoted 
to shew a distinction between prizes made by 
public ships of war, and such as are made 
by privateers, and letters of marque; which 
last, if brought into a neutral port, before 
condemnation, must be given up. And it was 
added that, by more modern authorities, even 
public ships of war were subject to the 
same law. That though the 17th article of 
the treaty between the United States and 
France [8 Stat 186] allows a temporary asy- 
lum, yet as no condemnation has taken place, 
and the propei"ty been sold here, the original 
owners may recover it 

The claimants, in support of their plea to 
the jurisdiction, rely on the 17th article 
abovementioned, as conclusive. They admit 
that by the general law of nations, property 
<"aptured and brought into neutral ports may 
be delivered to the original owner; but they 
contend that the treaty alone must decide 
this ease. That this treaty is the supreme 
law of the land, and takes away all jurisdic- 
tion from this court 

It was also conceded that the court could 
grant redress in the following circumstances: 
(1) Where American citizens capture the 
property of a nation, as the Dutch, with 
whom we have a treaty to the conti-ary. 
Such was the case of Talbot v. Janson [3 
DalL (3 U. S.) 133]. (2) Where French citi- 
zens capture American property, and bring 
the same infra prresidia of the courts of tlie 
United States. (3) Where the capture is 
made within neutral limits. (4) Where the 
<-apturing vessel has been equipped in our 
ports, contrary to the rights and duties of 
neutrality. 

It is contended, however, that the present 
case does not come within either of these 
classes. That the citizens of France may 
rightfully capture the vessels of her enemies, 
with or without a commission, so far as con- 
<;erns neutrals. That, in this case, the prop- 
erty having been sold, and passed into the 
hands of a third person, the spes recuperandi 
is gone. That the repairs made to the ilin- 
erva in our port were lawful, and that all 
the powers at war were privileged to the 
same extent. That the act of congress of 
oth June, 179i, had settled the limits of ju- 
risdiction in this court, and that they did 
not comprehend the present case. From this 
view of the evidence and arguments it is 
clear that the interference of this court can 
only be justified by such equipment of the 
privateer in this port as contravened the 
laws of neutrality. 

All the eases, from Molloy, Vattel, Bynker- 
shoek and others, relative to delivery up of 



prizes brought into neutral ports before con- 
demnation, are superseded by our treaty 
with France. This has altered the general 
law of nations quoad the parties thereto, and 
all independent nations have a right to do 
this. Authorities to support the position are 
too common to need enumeration. Great 
stress was laid on the marine law of France, 
as containing indispensable regulations with- 
out due attention to which no lawful prize 
could bo made. This might have weight be- 
fore French tribunals on a question of right 
between the uncommissioned captor and his 
sovereign; and the lex loci might well apply. 
All the civil law writers admit that the prize 
might be made for the benefit of the sover- 
eign; and it has been doubted whether the 
nation suffering by such unauthorized cap- 
ture might punish the captor for pii-acy, if he 
should fall Into their hands. But it never 
was supposed that a neutral nation could 
do this. 

It must also be conceded that a distinction 
was formerly taken between national and 
private ships of war, as to the restitution of 
prizes brought into a neutral port. But this 
difference is no longer made; and the whole 
matter seems finally settled by modern de- 
cisions, particularly by the case in 4 Durn. 
& B. [4 Term B.] 386, 387 [Lord Camden v. 
Home], which must enforce conviction where- 
ever it is read. In the case of Talbot v. Jan- 
son, 3 Dall. [3 U. S.] 133, the prize was re- 
stored because our treaty with HoUgind had 
been violated. No such thing is pretended 
now. This vessel has been proved to have 
been originally French, and this court will 
not inquire into the circumstances of her cap- 
ture by the British, and subsequent recap- 
ture by a vessel of her own nation. She 
came into our ports arn'ed and equipped for 
war; and the alterations and repairs made 
during her stay here did not amount to an 
infringement of our neutral rights. The fix- 
ing of four new stocks for swivels, and pro- 
curing two ean-iages for the guns in her hold 
might have brought her within the act of the 
5th June; but she had sailed previously to 
the passing of that act. The president's in- 
structions permitted such alterations and ad- 
ditions, even if doubtful in their nature, as 
regarded defence or war; and all the belliger- 
ents were entitled to the same privilege. 

Upon the whole, I consider the 17th article 
of our treaty with France as conclusive 
against the jurisdiction of this court, and I 
dismiss the libel with costs. 
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Case No. 1S,S48. 

Tlie SALEM'S CARGO. 

p. Spr. 389; i 20 Law Hep. GC9.] 

District Court, D. Massachusetts. March, 
1858. 

Chakteb Party — Waiver — Goods Solt> at In- 

TEBMEDIATE POKT — PeSAL SuM — 

SuippisG— Master. 

1. TVTiere a libel against the cargo was filed, 
to recover the balance due under a charter- 
party, before the cargo had been discharged 
from the vessel, held, that a previous agreement 
by the claimant, that such a libel should be 
commenced, and his assisting the ofl5cer in ar- 
resting the goods, and afterwards obtaining 
them, by giving stipulation, without obiection, 
was a waiver of any right which he might have 
had to object to the time of instituting the suit, 
as premature. 

rCited in The Hyperion's Cargo, Case No. 6,- 
987: The L. B. Snow, 15 Fed. 284; The 
Peer of the Realm, 19 Fed. 217; Clark v. 
Five Hundred and Five Thousand Feet of 
Lumber, 12 C. C. A. 628, 65 Fed. 242.] 

2. The master of a vessel cannot vary the 
contract made by his employers with the char- 
terers. 

3. He has no authority, by signing bills of 
lading, to waive the lien of the ship-owner, on 
the goods of the charterer, and such bills of 
lading will not give a right to persons who take 
them, with knowledge of the charter-party, to 
have the goods free from the lien. 

[Cited in The Eliza. Case No. 4,347; Borland 
V. Zittlosen, 27 Fed. 133.] 

4. Where certain goods shipped abroad, were 
sold at an intermediate port, and the proceeds 
applied to the payment of freight, under the 
charter-party, sucli goods were not subject to a 
lien for the charter-money due, on arriving at 
the ultimate port of destination. 

[Cited in The Hyperion's Cargo, Case No. 6,- 
987.3 

5. The lien of a ship-owner, on the gpods of 
a charterer, is not limited by the amount of 
the penal sum in the charter-party. 

[Cited in Watts v- Camors, 115 U. S, 361, 6 
Sup. Ct. 94.] 

The libel in this ease was brought by the 
owner of the bark Salem, to recover the bal- 
ance due under a charter-party. The bark 
was chartered in August, 1856, by Barnes, 
Jennings & Co., of Boston, for a voyage to 
one or more ports on the east coast of South 
America, and back to any port in the United 
States, except New York, at the rate of $1,- 
200 per calendar month, payable in United 
States currency, or its eqiuvalent; what the 
master might require in South America, to 
the extent of the charter earned, was pay- 
able there, the balance to be paid on return, 
and discharge of the cargo in the United 
States. The master was instructed by the 
owner of the vessel, to collect all the freight- 
money that should be due, before discharg- 
ing the cargo in South America. The penal 
sum in the charter-party was §7,000. The 
vessel proceeded to Rosario. South America, 
with a cargo belonging to the charterers, 
which was there discharged, the master tak- 

1 [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
nrinted by permission.] 



ing a guaranty from a merchant in that 
place, for the payment of the freight due. 
Subsequently, Mr. Henry Brackett, one of 
the firm that chartered the bark, who went 
out on board of her, induced the captain, by 
paying him $400, to give up the guaranty, 
and take drafts to the amount of $4,800,— 
the freight money then due,— drawn by said 
Brackett on Barnes, Jennings & Co., the 
charterers, the captain signing a receipt to 
that amount, on account of charter-part5'. 
Mr. Brackett testified that the cash was 
worth S800 more to him, at Rosario. than 
the drafts. He then purchased seven bales 
of horse hair, seven hundred hides, thirty- 
nine bales of Cordova wool, together with a 
few other goods, shipped them on board of 
the bark, for a return cargo, and proceeded 
to Buenos Ayi'es, before her. There he in- 
vested the balance of the proceeds of the out- 
ward cargo in wool, and other parties ship- 
ped goods on freight. When the bark arriv- 
ed thei'e, the master was in want of money, 
and the charterer was obliged to sell the 
seven hundred hides, and nine bales of the 
Cordova wool, to raise funds, which were 
paid over to the master, on account of the 
charter-party. The master gave the pur- 
chasers bills of lading, agreeing to deliver 
the goods at Boston, for a stipulated freight. 
Ml*. Brackett, finding it impossible to pro- 
cure a cargo with his own • funds, or on 
freight, applied to the claimants [Hugo 
Bunge and others], merchants in ' Buenos 
Ayres and New York, for an advance. Thej' 
agreed to advance §24,000, a large part of 
which was to be invested in goods to be 
shipped by them to their house in New 
York, as security for the advance. For fur- 
ther security, it was agreed that, for the 
goods already purchased by the charterer, 
and a part of wMch, at least, was on board, 
biUs of lading should be procured from the 
master, reciting that the goods were shipped 
by Daniel Gowland & Co., • per order of 
Henry Brackett, to be delivered at Boston to 
order or assigns, and that such bills of lading 
should be indorsed to the claimants. The 
claimants knew of the existence of the char- 
ter-party, and refused, in consequence of 
difficulties which they had previously had, 
growing out of charter-parties, to make the 
advances, unless the master would sign bills 
of lading, agreeing to deliver the goods at 
a certain freight. These bills of lading were 
signed by the master, and indorsed by Gow- 
land & Co., to the claimants, and the advance 
was made. 

The drafts received by the master were 
never accepted or paid, and the charterers 
became insolvent, long before the bark re- 
turned to Boston. On her arrival there, the " 
libellant claimed to hold the cargo to secure 
■Qie payment of the whole balance due under 
the charter-party, amounting to nearly $9,- 
000, and offered to discharge and deliver the 
cargo," on payment of that sum. The claim- 
ants refused, in any event, to pay more than 
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the amount due under the hills of lading, 
which was ahout $1,300. The claimants en- 
tered the goods at the custom-house, and 
paid the duties, and a permit to discharge 
the cargo was under their control. While 
the hark was in the charge of the revenue 
officers, a creditor of the charterers attempt- 
ed to attach the goods, and placed a keeper 
on hoard of the hark. It was agreed be- 
tween the libellant and the claimants, that, 
for the purposes of any suit to he brought by 
the former, a tender of the amount due, ac- 
cording to the terms of the bills of lading, 
should be considered as having been made. 
It was also agreed between them, befoi'e 
the libel was filed, that the inspector, with 
the permit, should accompany the marshal 
of the United States to the vessel, to give 
him an opportunity to arrest the goods, as 
soon as the hatches should be opened, and 
that as soon as they were arrested, they 
should, while in the custody of the marshal, 
be stored in the warehouses of the claim- 
ants, and at their expense. After the goods 
were arrested, the claimants obtained pos- 
session of them by stipulating in court. 

At the hearing, the libellant contended that 
the master had no authority to sign the bills 
of lading which were indorsed to the claim- 
ants, and that he had a lien on the goods 
shipped by Gowland & Co., for the whole 
balance due under the charter-party, after 
deducting a small amount due, imder the 
bills of lading, for the freight of goods ship- 
ped by third parties. 

The claimants, among other things, eon- 
tended that the master had authority to .sign 
the bills of lading, and that they were en- 
titled to the goods, on payment of the freight 
due under such bills of lading; that if the 
goods in question were liable for any more 
than that amount, the other goods shipped 
by the charterers at Rosario, were etiually 
liable with them, and should pay their pro- 
portion of the charter money; that the drafts 
taken by the master at Rosario were re- 
ceived in payment, and that the lien on the 
goods, for the amount fot which they were 
taken, was thereby waived; that the claim 
of the libellants was limited to the amount 
of the penal sum mentioned in the charter- 
party; and finally, that the libel, having been 
filed before the discharge of the goods, was 
prematurely brought, and should therefore 
be dismissed. 

P. W. Chandler and G. O. Shattuck, for 
libellants. 

P. O. Loring and 0. F. Choate, for clai)n- 
ants. 

SPRAGXJB, District Judge. The acts and 
agreement of the claimants are a waiver of 
any objection which he might have had to 
the time of bringing the libel. And if there 
had been no waiver, it would be in the pow- 
er of the court, by giving costs or otherwise, 
to give to the claimant a complete indemnity 
for all the loss or inconvenience he can sus- 



tain by the premature commencement of 
the suit. And it would not have been nec- 
essary to dismiss the libel, which, as the 
goods have now gone beyond the reach of 
process, would defeat the remedy against 
them. It is not the practice of courts of ad- 
miralty to favor formal or technical objec- 
tions, to the sacrifice of substantial justice. 

The taking of the drafts by the master did 
not in law constitute a payment. It was not 
shown, and it is not to be presumed, that 
the master intended to receive them in pay- 
ment, and they had no effect upon the lien 
which the ship-owner might have for the 
amount due him. 

By the charter-party, the owner of the ves- 
sel was entitled to a lien upon all the goods 
of the charterers, at least, if not upon those 
of other parties, for the payment of all that 
should be due to him. This was, in legal 
efEect, a part of the contract between the 
owner of the vessel and the charterers. It 
is clear, upon principle, and well established 
by authority, that the master cannot change 
the contract made by his employers with the 
charterers. He could not, therefore, while at 
Buenos Ayres, rightfully make any agr<?e- 
ment by which the goods of the charterer 
should be shipped, and not be subject to the 
lieu for freight under the charter-party; and 
such agreement, if made by him, would give 
no rights to a person who entered into it 
with the knowledge of the charter-partj'. 
Nor would the master's attempt afterwards 
to carry such an agreement into effect, by 
giving a bill of lading pursuant thereto, 
strengthen the right of such pei-son. It ap- 
pears by the testimony of Brackett, who was 
a witness for the claimants, that they knew 
of the existence of the charter-party, and 
declared that they had been ti'oubled on for- 
mer occasions by charter-parties, and there- 
fore entered into an agreement for the bills 
of lading, and received it for the pm-pose of 
depriving the ship owner of his lien. If such 
an arrangement had been made with the li- 
bellant himself, it would have been valid, 
but as the master had no authority to make 
it, it cannot bind the libellant, or give any 
right to the claimants. The hides and nine 
bales of wool purchased at Cordova, having 
been sold at Buenos Ayres, and the proceeds 
having been applied to the payment of the 
freight under the charter-party, they have 
eonti'ibuted their proportion of it, and are 
not now liable for the balance. The amount 
of the ship-owner's claim on the goods is not 
limited to the penal sum mentioned in the 
charter-party. 

A deci-ee was entered for the libellant for 
the full amount claimed and costs. 

NOTE. Foster v. Colby, 3 Hurl. & N. 704; 
Ji.irchner v. Venus, 33 Law T. SI; Certain 
Logs of Mahogany [Case No. 2,559] ; The Vol- 
vintocr [Id. 16,991]; Ruggles v. Bucknor [Id. 
12,115] ; Raymond v. Tyson, 17 How. [58 U. S.] 
59; Pinney v. Wells, 10 Conn. 104; The Freo- 
man. 18 How. [59 U. S.] 182; Gilkison v. Mid- 
dleton, 2 G. B. (N. S.) 131; Gracie v. Palmer^ 
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S Wheat [21 U. S.] 605; Gledstanes t. Allen, 
12 O. B. 202; Lamb v. Parkman [Case No- 
8,020]. 
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SALEM & L. R. 00. v. BOSTON & L. R. CO. 

[21 Law Rep. 210.] 

Circuit Court, D. JIassachusetts. May Term, 
1857. 

Removal op Causes — Application foh Writ — 
What must State. 

An application for a writ of certiorari to re- 
move a cause from a state court to the circuit 
court of the United States, under the act of 
concress of March 2, 1833 (4 Stat. 632), must 
state facts sufficient to enable the court to de- 
cide whether the case is one within the provi- 
sions of the act. It is not enough that the 
petitioner alleges an general terms that he in- 
tends to rely, in his defence to the suit, upon 
the revenue laws of the United States. 

This was an application for a writ of cer- 
tiorari, to remove to this court for trial the 
record of a cause pending in the supreme ju- 
dicial court of the commonwealth of Massa- 
cliusetts. The application was made under 
the act of March 2, 1833 (4 Stat. 632.) After 
alleging that a suit in equity had been 
brought and was pending in the state court 
against the petitioners as defendants, the ap- 
plication proceeded: "And the said defend- 
ants further represent, that in the defence 
of said suit or prosecution, they claim right, 
authority and title to do all the acts which 
have been done by them, and all the acts 
which they intend to do in the premises, un- 
der a revenue law of tlie United States of 
America, to wit, under the second section of 
an act of congress, passed and approved by 
the president of the United States of Amer- 
ica, on the seventh day of July, in the year 
eighteen hundred and thirty-eight, entitled 
*An act to establish certain post routes, and 
to discontinue others;' and under other reve- 
nue laws of the United States of America." 

G. Minot and T. Wentworth, for petition- 
ers. 
R. Ohoate, contra. 

CURTIS, Circuit Justice. The third section 
of this act [4 Stat. 632] provides in substance 
for the removal to this court of any suit or 
prosecution commenced in a state court 
against any person who asserts a justifica- 
tion or excuse for the act complained of, un- 
der the revenue laws of the United States. 
The first step towards such a removal is the 
presentation of such a petition as is required 
by the act. In enumerating the particulars 
which are to be contained in or are to ac- 
company the petition, it is not expressly men- 
tioned that the petition must show that the 
acts complained of in the suit or prosecution 
were done, or are asserted to have been done, 
under a revenue law of the United States. 
But as this is made by the act the essential 
cause for the removal, and is the only sub- 
stantive ground, under the constitution of the 
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United States, for transferring the case from 
a state court to a court of the United States; 
and as the object of requiring a petition is 
to show the grounds for such a removal, aud 
the allowance of the writ of certiorari and 
the removal of the case are based, by the act, 
on the petition, it cannot be presumed that 
the act has failed to require this main and 
essential ground to be shown by the petition 
The mode in which the act of congress has 
provided for this is in the requirement that 
the petition should set forth "the nature of 
the case." Having granted the "right of re- 
moval in a case where the act complained 
of was done under or by color of the revenue 
laws of the United States, in other words, 
wherein there is a question to be tried wheth- 
er a justification or excuse can be made out 
under those laws, and having provided for a 
petition to be filed showing "the nature of 
such suit or prosecution," the inference is 
that its nature must be shown, for the pur- 
pose of determining whether it be a case the 
removal of which is authorized. And if so, 
the petition must show a case of such a na- 
ture that there is to be tried in it a justifica- 
tion or excuse in some way arising imder the 
revenue laws of the United States. It must 
be added that the facts stated must show 
such a case. It is not enough that the peti- 
tioner should show that a certain suit or 
prosecution has been commenced against him, 
and then should allege that he intends to re- 
ly on some revenue law of the United States 
in his defence. He must so far exhibit the 
nature of the ease, including not only the 
grounds of the claim or complaint, but of his 
defence thereto, that, upon the facts, it may 
appear that some material question may arise 
under those laws. Otherwise the petition 
would not state a case for removal, but only 
the request of the petitioner, and his opinion 
and that of his counsel that he had such a 
ease. I do not think the just interpretation 
of the act authorizes a writ of certioi-ari up- 
on such a statement of the mere opinion of 
the petitioner and his counsel. In compli- 
ance with the requirement of the statute to 
state the nature of the ease, facts, and not 
merely opinions or conclusions of law, should 
be set forth, so that it may appear whether 
in judgment of law such a case exists as en- 
ables the petitioner to call for a removal. 

As was said by Chief Justice Marshall, in 
Randolph V. Barbour, 6 Wheat. [19 U. S.] 
127: In summary proceedings, where a court 
exercises an extraordinary power, under a 
special statute prescribing its course, we 
think that course ought to be exactly observ- 
ed, and those facts especially which give ju- 
risdiction ought to appear, in order to show 
that its proceedings are coram judice. Nor 
does the provision that this writ may be is- 
sued by the clerk, in vacation, show that 
such facts as in judgment of law are essen- 
tial to make a case of jurisdiction, need not 
be stated in the petition. For though the 
clerk cannot exercise any part of the judicial 
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powor of the United States, and therefoi-e 
cannot say with any conclusive effect wheth- 
er a case is or is not made by the petition, 
yet whenever the court is next in session, a 
motion to quash the certiorari issued by the 
clerk, and remand the cause, because the pe- 
tition does not show a case for removal, 
would bring the judgment of the court to 
operate on the petition and to decide wheth- 
er it was sufficient. Besides, this argument 
that the petition need not state a case which 
in point of fact showed a defence under the 
revenue laws of the United States to be pos- 
sible, in judgment of law, because in vaca- 
tion the clerk is required to issue the writ, 
would exempt the petitioner from every re- 
quirement of the statute. Some judgment 
and discretion and knowledge of the law are 
necessary for the performance of the duty, 
to see that the petition contains what is re- 
quired by the statute upon any construction 
which may be given to it. This is to be done 
by the clerk, if in vacation. If he does the 
act, he acts ministerially, and in subordina- 
tion to the controlling power which the court 
exercises over the acts of all its officers. If 
the court does the act, it acts judicially and 
finally, subject only to appellate power. But 
whether one or the other allows the writ, the 
requirements of the statute must be complied 
with, whatever those requirements may be. 

The ease is this. A suit or prosecution has 
been rightly commenced and is pending in a 
court of a state; it is to be removed from that 
jurisdiction, and transferred to a court of the 
United States by an exercise of the suprem- 
acy of the constitution and laws of the 
United States. It is reasonable in itself, and 
is demanded by the long settled rules con- 
cerning similar cases, that the facts constitut- 
ing a ease or the exercise of that supremacy, 
under the constitution and laws of the Unit- 
ed States, should appear on the record as the 
basis of the jurisdiction. So it was held 
from the origin of our federal courts, even 
where suits were originally commenced 
therein; so it was required by the twelfth 
section of the judiciary act of 1789 [1 Stat. 
73], and so I consider it is required by this 
act, when it says, "the nature of the case" 
must be set forth. The petition now present- 
ed does not meet this requirement. It does 
not state any ease which enables the court 
to see that its nature is such that the acts 
complained of were done, or alleged to be 
done, under any revenue law of the United 
States; or that its trial will, in any way, in- 
volve an adjudication upon any defence aris- 
ing under one of those laws. It represents 
the opinion of the petitioners and their coun- 
sel, that the acts complained of were done 
under and by virtue of a particular law speci- 
fied, and other revenue laws. If the acts 
complained of, and the other facts constitut- 
ing the nature of the ease, were exhibited, the 
court might or might not accord with the 
opinion expressed in the petition. But before 
it acts it must form its own opinion upon 



that question on which its juilsdiction de- 
pends, viz., whether this suit, the removal of 
which is prayed, is founded on anything done 
under the revenue laws of the United States, 
or imder color thereof; and to form such opin- 
ion it must be possessed of the facts upon 
which that opinion is a conclusion of law. 

For the reason that this petition shows no 
such ease, its prayer must be denied. Nor is 
this merely a technical objection, one which, 
being disregarded, there is still matter 
enough on the face of the petition to enable 
the court to act upon its merits. In my opin- 
ion the question whether a law concerning 
the carriage of the mail is a revenue law, 
Avithin the meaning of the act of 1833, now in 
question, cannot safely be determined upon 
a mere inspection of the law itself without 
knowing what are the particular facts upon 
which the question arises. I am not now pre- 
pared to say, that under no circumstances 
can a right or title be claimed under such a 
law, which would enable the defendant in a 
suit or prosecution to remove the ease to this 
court for trial under the act of 1833; I must 
judge on each case as it arises, and to do so 
I must know what this act terms "the nature 
of the case." Petition dismissed. 
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SALENTINE v. FINK. 

O'NEIL V. SAME. 

[8 Biss. 503; 8 Reporter, 489; 11 Chi. Leg. 
News, 384; 20 Alb. Law J. 335.] i 

Circuit Court, E. D. Wisconsin. April, 1879. 

BXEMPTI ONS— HOM ESTEAD — CONGKESS — P KESO MP- 

Tioss — Pkincipal and Sukety — Action 

AGAINST SUItETT. 

1. In final process on a judgment in a suit 
upon a bond given to relieve property from seiz- 
ure for violation of the revenue law, the home- 
steads of the sureties upon such bond, in Wis- 
consin, are exempt. The action and judgment 
upon the bond must be considered as a civil 
proceeding. 

2. It is competent for congress to pass laws 
declaring whether there shall be an exemption 
or not, but there having been no legislation 
upon that subject, it may fairly be inferred 
that it was intended to leave the question to 
the legislation of the states respectively. 

3. Where there is no language in the exemp- 
tion law indicating whether or not such exemp- 
tion is to apply to the government, it will he 
construed as applying as well to the state as to 
the individual. 

4. Congress not having legislated upon the 
subject, a writ in favor of the United States 
in a civil case cannot be levied upon a home- 
stead exempt by the state law from levy under 
process of the state courts. It seems: that if 
congress chooses to legislate on the subject, 
the U. S. courts would not be bound by state 
exemption laws. 

[These were actions by Matthias Salentine 
against Henry Fink, marshal, and Thomas 

1 [Reported by .Tosiah H. Bissell, Esq., and 
here reprinted by permission. 8 Reporter, 489, 
and 20 Alb. Law J, 335, contain only partial re- 
ports.] 
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O'Neil against the same defendant, asking 
that Fink, as marshal, be restrained from 
selling plaintiffs' homesteads.] 

aiurphey & Goodwin, for plaintiff. 

G. W. Hazleton, Dist. Atty., for defendant. 

DE.UMMOND, Circuit Judge. These cases 
grow out of the following facts: Salentine 
was a rectifier, and for a violation of the in- 
ternal revenue laws his property was seized 
under a process issued by the United States. 
While thus in possession of the officer a 
bond was executed by himself and sureties, 
and his property released from seizure. Aft- 
er this was done, a suit was brought by the 
United States on the bond against Salentine 
and the sureties, and a Judgment recovered. 
Upon that judgment the United States sued 
out an execution, and the homesteads of the 
sureties were levied on under the execution. 
Thereupon, the sureties each filed a bill 
against the marshal who had the writ and 
who made the levy, asking that he be re- 
strained from selling the homesteads of the 
plaintiffs. 

The question is, whether, under a judg- 
ment and execution thus obtained by the 
United States against a resident of this state, 
under the law as it stands, a homestead can 
be levied on and sold. I am of the opinion 
that it cannot It is to be observed that this 
must be considered, at least as to the sure- 
ties, a judgment in a civil suit. It was ren- 
dered because the defendants in the suit had 
not complied with the condition of the bond. 
It was, therefore, simply an action and a 
judgment upon the bond which had been 
given. Under the law of this state, the 
homestead of everyone is reserved from exe- 
cution and sale, without regard to its value. 
The language of the statute of this state is: 

"A homestead, to be selected by the owner 
thereof, consisting, when not included in any 
city or village, of any quantity of land not 
exceeding forty acres, used for agricultural 
purposes, and when included in any city or 
village, of a quantity of land not exceeding 
one-fourth of an acre and the dwelling house 
thereon and its appurtenances, owned and 
occupied by any resident of this state." Rev. 
St. Wis. 187S, c. 130, § 29S3. 

The question is whether that is applicable 
to the United States. It must be borne in 
mind that real estate was not at common 
law subject to lien and sale on execution. 

I have no doubt that it is entirely compe- 
tent for congress to pass such laws upon the 
subject of executions issuing out of the courts 
of the United States as it chooses. It can 
declare whether there shall be an exemption 
or not, and to what extent, but there has 
been no legislation of congress upon the gen- 
eral subject in cases of civil actions brought 
by the government against citizens or resi- 
dents of the United States. This question 
has been left almost exclusively to the legis- 
lation of the states. And the main ground; 



upon which I put the case, and hold that the 
United States cannot levy upon and sell the 
property of the plaintiffs, is, that there has 
been no legislation of congress upon the sub- 
ject, and because it is fairly inferable that 
it was intended to leave the question to the 
legislation of the states, respectively. 

Undoubtedly these statutes of exemption 
by the states do not include cases where prop- 
erty is liable for taxation, unless the lan- 
guage clearly indicates that for the taxes the 
property shall not be liable to seizm-e and 
execution, and if this were for a tax that 
had been imposed by the government upon 
the land, of course Lt would not be exempt 
from execution and sale. But I find that the 
general current of authority clearly is that 
where there is no language in the statute of 
a state used to indicate whether or not the 
exemption is to apply to the state, that the 
courts have generally construed it to apply 
as well to the state as to individuals. See 
the authorities cited in Thomp. Homest & 
Ex. § 385. Therefore, if this were a judg- 
ment recovered by the state against these 
parties for an ordinary debt due upon a bond, 
the homestead would be exempt under these 
decisions, and being so exempt in the case 
of a judgment for a debt, obtained by the 
state, and execution thereon, it is also ex- 
empt I think, under the same circumstances 
where the execution issues on the part of the 
United States. The case in Kentucky, cited 
on the argument, seems to be an exception 
to the general cun'ent of authority upon this 
subject. 

Of eoui-se the law of this state is very liber- 
al in relation to the value of the homestead. 
It is without limit as to value, and many 
people think that it is even unreasonable. 
But it is a question for the legislature of the 
state or for congress, and not for the cou;ts. 
If congress sees fit to legislate upon the sub- 
ject, its legislation would be binding upon 
the property of the citizens and residents of 
the states, respectively, because congress un- 
doubtedly has a right to prescribe what shall 
be taken on execution in favor of the United 
States, on judgments obtained in its own 
courts. 

I think this view is strengthened by sec- 
tion 916 of the Revised Statutes of the Unit- 
ed States: "The party recovering a judg- 
ment in any common law cause in any cir- 
cuit or district court, shall be entitled to 
similar remedies upon the same, by execu- 
tion or otherwise, to reach the property of 
the judgment debtor, as are now provide)^ 
in like causes by the laws of the state in 
which such court is held, or by any such 
laws hereafter enacted, which may be adopt- 
ed by general rules of such circuit or district 
court" 

It may be said it was not intended to in- 
clude the government by the term, "the par- 
ty recovering a judgment." And that would 
have gi'eat force, if, as I have already in- 
i timated, it had not been decided by the vari- 
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oiis courts that have had the question before 
them, that although the state is not named, 
it is included. So that, in the absence of any 
legislation by congress upon the subject, we 
must hold that the homestead in this case 
Avas exempt from levy and sale on execution. 
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SALISBURY V. SANDS. 

[2 Dill. 270.] 1 

Circuit Court, D. Nebraska. 1871. 

Nebraska Orgaxic Act — Territokiai, Court 

JuKiSDicTioN — Service ox Nox Residents 

— V.\LiDiTY OF Decree. 

1. Under the organic act, the legislative au- 
thority of the territory of Nebraska could pro- 
vide, in suits relating to property in the terri- 
tory, for personal service upon non residents 
outside of the territory, or for constructive 
service by publication, notwithstanding the pro- 
vision in section 11 of the judiciary act [1 Stat. 
78] requiring personal service in the district. 

2. A decree of foreclosure rendered by the 
territorial court upon personal service outside 
of the territory and constructive service by 
publication is not void when collaterally at- 
tacked, although there may have been defects 
or irregularities in the proceedings for which 
the decree might have been reversed on appeal. 

3. Legislation of the territory of Nebraska 
respecting mode of procedure in the territorial 
courts reviewed. 

4. The territorial district courts possessed 
general original chancery jurisdiction, and a 
foreclosure decree therein, when collaterally 
attacked, is entitled to the usual presumption in 
favor of the jurisdiction of the court and the 
regularity of its proceedings. 

The complainant, Mrs. Salisbury, made to 
the defendant, Sands, in 1858, a mortgage 
upon certain real property in Omaha, in the 
then territory of Nebraska. At that time 
Mrs. S. resided in Omaha, but subsequently 
removed to, and now resides in, St. Louis, 
in the state of Missouri; and this bill—filed 
in this court in 1870, as stated in Sands v. 
Smith [Case No. 12,305]— is to redeem the 
property from the mortgage. In 1861 the 
mortgage was foreclosed, or attempted to be, 
in the proper district court of the territory 
of Nebraska. The principal controversy be- 
tween the parties is whether the right to re- 
deem is barred by 'the foreclosure decree, 
which the bill charges to be void for want 
of jurisdiction in the court which rendered 
it. In respect to those proceedings the bill 
avers in substance, the following: That 
Sands brought his bill to foreclose on Febru- 
ary 14, 1861, in the territorial district coui-t, 

1 [Reported by Hon. John E. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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and at the November term in that year ob- 
tained a decree of foreclosure. It is stated 
that this decree was void, because the com- 
plainant (Mrs. Salisbury) was not served with 
process, nor was there any publication of the 
suit as required by statute in case of non- 
residents, nor did she appear to the suit. 
She avers that she resided at the time in St. 
Louis, and distinctly states that she was not 
personally served. The affidavit of publica- 
tion is alleged by the bill to be defective in 
that it did not show the cause of action to 
be of the kind in which seiTice by publication 
was authorized, nor that complainant could 
not be sei-ved within the territoi-y. It ap- 
pears from the record of that suit that a 
subpa'na in chancery was issued, February 
14, 18(51; that the sheriff authorized, by writ- 
ten indorsement thereon, one Rawie to serve 
it in St. Louis, and Rawle's affidavit, annexed 
to it, and his testimony taken in this suit, 
each shows that he served the same by read- 
uig it to the complainant in St Louis, and de- 
livering her a copy thereof on the 25th day of 
February, 1861, but it does not appear that 
she was sei-ved with a copy of the bill of com- 
plaint. The subpoena thus sei-ved in St. 
Louis was returned with affidavit of service 
annexed, and filed in the court, JIarch 2, 
1861. On the same day (March 2, 1861) the 
attorney for the plaintiff in the foreclosure 
suit filed an affidavit in the cause stating 
that the cause of action arose in the terri- 
torj% and that the defendant therein (present 
plaintiff) was a non-resident thereof. The 
affidavit does not state, otherwise than by 
stating that the defendant was a non-resident, 
that service could not be made within the 
territory; nor does it state that the action 
was for the foreclosure of a mortgage, al- 
though the bill showed, as well as the pub- 
lished notice, that such was th nature of 
the suit. No order of publication, made by 
a judge or master, appears in the record of 
the foreclosure proceeding, but the record 
thereof contains a notice of publication, dated 
March 9, 1861, directed to the defendant 
in the suit (ilrs. Salisbury) stating that a 
bill of foreclosure was filed, the time when 
she must plead, and the object and prayer 
of the bill; and an affidavit of publication in 
the Nebraskian accompanies it, showing that' 
it was published in that paper for five consecu- 
tive weeks from and after March 9, 1801. 
The order of court referring the cause to a 
master, passed October 16, 1861, recites that 
it appears "that there has been due sei-viee 
of process upon the defendant, Lydia A. 
Salisbury;" and on November 4, 1861, a decree 
of foreclosure pro confesso was entered in 
due form, on which the property mortgaged 
was soon afterwards sold to the mortgagee, 
the present defendant, who entered at once 
into the possession thereof. 

J. M. Woolworth, for complainant. 
Rediek & Briggs and Henry R, Mygatt, for 
defendant. 
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Before DILLON, CU'CUit Judge, and DUN- 
Uy, District Judge. 

DILLON, Circuit Judge. It is insisted by 
tlie complainant tliat tlie decree of foreclosure 
is void because the service made out of tbe 
territory was in violation of section 11 of the 
judiciary act, which provides. that "no civil 
suit shall be brought before either of said 
<;oui'ts (i. e. circuit and district courts of the 
United States) in any other district than that 
■of which he (the defendant) is an inhabitant 
or may be found at the time of serving the 
writ." 

In my opinion, this restriction did not ap- 
ply to the territorial courts of Nebraska; at 
Jill events, it did not limit the legislative pow- 
■er of the territory under the organic act, 
which was declared (section 24) "to extend to 
Jill rightful subjects of legislation consistent 
with the constitution of the United States and 
the provisions of this act." The organic act 
■declared that the district courts of the terri- 
tory should "possess chancery as well as com- 
mon law jurisdiction," which jurisdiction 
•"shall be as limited by law." Section 27. It 
was not competent for the territorial legisla- 
ture to deprive the courts of ehanceiy juris- 
diction. Dunphy v. Kleuismith. 11 Wall. [78 
U. S.] 610. But it was competent for it to 
provide, notwithstanding section 11 of the 
judiciary act, that non-residents (in suits re- 
lating to property in the territoiy) might be 
■served personally outside the territoiy or by 
publication in the manner practised in all 
the states. 

On the 1st day of November, 1858, the ter- 
Titorial legislature adopted a Code of Civil 
Procedure for the territory. On the 4th day 
•of November. 1858, it was specially enacted 
"the Judges of the district courts shall estab- 
lish rules to regulate remedies and proceed- 
ings in chancery." The Code expressly au- 
thorized summons in certain cases to be serv- 
■ed out of the territory, and provided the mode. 
Code 1858, § 60. 

In the rules in chancery adopted by the 
judges under the statute of November 4, 
1858, they provided that a subpoena should 
1)6 the first process in equity, and as to the 
mode of service and return adopted the pro- 
Tisions of the Code of Civil Procedure, and 
<leclared that it should include foreclosure 
«uits. 

The Civil Code provided (section 69) for 
•service by publication in certain cases relat- 
ing to property, and in terms included an ac- 
tion for the sale of real property under a 
mortgage (section 44). The Code provides 
tliat "before service can be made by pulilica- 
tion an affidavit must be filed that sei-vice of 
n summons cannot be made within the terri- 
tory on the defendant, and that the case is 
one of those mentioned in the preceding sec- 
tion." When such affidavit is filed, the partj' 
may px*oceed to make service by publication. 
Section 70. 

The fifth equity rule adopted by the judges 



also provided for service by publication, but 
required the affidavit setting forth the facts 
authorizing service in this mode to be pre- 
sented to ttie Judge or master, who was to or- 
der the publication and name the newspaper. 

No such order appears in the record of tlie 
proceedings of the foreclosure suit. The Code 
of 1853 contained this provision: "Sec. 73. 
In all cases where service may be made by 
publication, personal service of a copy of the 
summons and complaint may be made out of 
the territory." This section was amended by 
an act passed January 11, 1861, which pro- 
vides that section 73 of the Code be so amend- 
ed as to read as follows: "In all cases whei-e 
service may be made by publication, and in 
all other cases where the defendants are non- 
residents, and the cause of action arose in the 
territory, suit may be brought in the county 
where the cause . of action arose, and per- 
sonal service of the summons may be made 
out of the territory, by the sheriff or some 
person appointed by him for that purpose," 

Service upon the defendant in the fore- 
closure suit was made or attempted to be 
made in two ways: First, by personal serv- 
ice of process in St. Louis; second, by pub- 
lication in the manner before stated. 

The question is, whether the decree render- 
ed on this service is void. It is to be recol- 
lected that the court rendering it was one of 
general original jurisdiction, and that a bill 
had been regularly filed relating to a subject 
matter confessedly within its cognizance. I 
am inclined to think that pei-sonal service in 
a foreclosure suit was authorized by the 
Code, §§ 44, 60, 69, 73, which in terms ex- 
tends to foreclosure suits, but if not, then by 
the power which was given to the judges by 
the special act of November 4, 1858, above 
mentioned, and their action, expressly adopt- 
ing by rule those provisions of the Code au- 
thorizing such extra-territorial service. 

If it be conceded that regularly a copy of 
the bill should have been served with the 
subpoena, this defect, although one for which 
the decree might have been reversed, does 
not make it void. 

But I rest my opinion that the decree was 
not void upon the effect which I give to the 
publication of the notice. The Code, § 44, 
provides that actions "for the sale of real 
property under a mortgage lien," etc., shall be 
brought in the county where the subject of 
the action is situated. Section 69 of the 
Code enacts that "service may be made by 
publication in either of the following cases: 
in actions brought under the forty-fourth (44) 
section of this Code, where the defendants re- 
side out of the territory;" and the next sec- 
tion (70) authorizes such publication upon the 
filing of an affidavit therein mentioned with- 
out any order of court. The rules of the 
judges authorized publication in such cases, 
but required a previous order of a judge or 
master. 

It is contended by the complainant: First, 
that the Code has no relation to chanceiy 
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suits, and Iience it does not apply to this 
foreclosure proceeding; and, second, tliat the 
power given to the judges "to regulate pro- 
ceedings and remedies in chancery" did not 
authorize them to adopt rules on the subject 
of serving non-residents, either personally or 
by publication, or, if it did, that their rule 
was not complied with, because the affidavit 
for the publication was defective and no pre- 
vious order was obtained. If these positions 
are sound, it would probably have the effect 
to invalidate nearly every decree rendered by 
the territorial eoiirts against non-residents or 
their property. I do not agree to the position 
that no portion of the Code can apply to 
chancery suits. Construing seetiop 69 with 
section 44, to which it refers, I see no dif- 
ficulty in holding that it authorized publica- 
tion in foreclosure suits in the manner there- 
in provided. But if this were not so, and if 
no part of tlie Code relates or was intended to 
relate to chancery siuts, I could not then re- 
sist tlie conviction that in the special act of 
November 4, 1S58, the legislature intended to 
confer authority of a most extensive nature 
upon the judges, one sufficient to authorize 
them to adopt the rules they did in respect to 
service by publication. 

I therefore place my opinion that the decree 
was not void upon the ground that here w.is 
a publication substantially as required, both 
by the Code and by the rules of the judges. 
The defects, entirely technical, in the af- 
£davit, do not have the effect to render the 
decree that was pronounced void for want of 
jurisdiction. If an order of publication were 
necessary to a regular service in this mode, 
it may have been made and be lost; at all 
events, the decree of the court expressly finds 
that due service of process had been made 
upon the defendants, and in this proceeding, 
which is not an appeal from, but a collateral 
attack on, the decree, every presumption is 
in favor of the regularity of the proceedings 
and the jurisdiction of the court. The rule 
is this: Where the subject matter of the suit 
is one which falls withia the cognizance of a 
court of general jurisdiction, and a petition 
or bill calling for the exercise of the power of 
the court is filed, and service of process made, 
which the court finds or holds to be sufficient, 
and renders judgment, such judgment, though 
it may be reversed on error or appeal, is not 
void for reason of defects in the petition or in 
the mode of service or return of the officer. 
Miller v. U. S., 11 Wall. [78 U. S.] 2S8, 299, 
per Strong, J.; Grignon's Lessee v. Astor, 2 
How. [43 U. S.] 339; Railroad Co. v. Stimp- 
son, 14 Pet. [39 U. S.] 458; Cooper v. Reyn- 
olds, 10 Wall. [77 U. S.] 308; Voorhees v. 
Bank, 10 Pet. [35 XJ. S.] 449, 474; Morrow v. 
Weed, 4 Iowa, 77, and authorities there cited; 
Hart V. Seixas, 21 "Wend. 40; 1 Smith, Lead. 
Cas. 378, and American notes to Crepps v. 
Durden [Cowp. 640]. Any other rule would 
unsettle titles, and has nothing to recommend 
it in a new state, where property is so rapid- 
ly increasing in value. Bill dismissed. 



NOTE. As to jurisdiction and collateral at- 
tacks on judgments and decrees, see Smith v. 
Pomeroy [Case No. 13,092]. As to territorial 
legislative courts: Clinton v. Bnglebrecht, 13 
Wall. [80 U. S.] 434. 
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Case Wo. 1S,25S. 

In re SALKEY. 

[5 Biss. 486; 9 N. B. B. 107; 6 Chi. Leg. News, 

69; 2 Am. Law Rec. 502; 21 Pittsb. 

Leg. J. 56.] 1 

Circuit Court, N. D. Illinois. Nov., 1873. 

BaXKKCPTOY — EXAMISATION OF DbBTOU BEFORE 

Adjudication — Whex Allowed. 

1. The district court may order the examina' 
tion of the debtor against whom a petition in 
bankruptcy hus been filed, prior to the adjudi- 
cation, even though he denies both the indebted- 
ness and the act of bankruptcy. 

2. Such an examination sliould not be allowed 
for the purpose of gratifying malice or curiosi- 
ty, but simply in the furtlierance of justice, and 
to protect the rights of the creditors. 

[In review of the action of the district court 
of the United States for the Northern dis- 
trict of Illinois.] 

In bankruptcy. 

This was a revisory petition under the 2d 
section of the bankrupt act [of 1867 (14 Stat. 
518)], to review an order of the district court 
granting the petitioning creditors leave to ex- 
amine the debtors before the register. [Case 
unreported.] On the filing of the petition by 
the creditors, Rindskoff, Barbe & Co., on the 
Sth day of October, 1873, a rule to show cause 
was issued and served upon the respondents,. 
Samuel Salkey and Joseph Gerson, who ap- 
peared and filed a denial of the indebtedness 
claimed in the petition, and also denying 
the acts of bankruptcy alleged, and asking- 
for a trial upon the issues by a jury. This 
order for the examination of the debtors was- 
granted on the 14th day of October, 1873,. 
before adjudication of bankruptcy. 

Tenneys, Flower & Abererombie, for peti- 
tioning creditors. 
Grant & Swift, for respondent. 

DRUMMOND, Circuit Judge. The ques- 
tion is whether it is competent for the district 
court, when a petition in bankruptcy is filed, 
to make an order for the examination of the 
debtor, prior to an adjudication of bank- 
ruptcy. No question is raised as to the 
propriety or necessity for the examination 
in this case, but it is denied that the district 
court has power, under the bankrupt law, 
to authorize an examination before an adju- 
dication in bankruptcy. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 21 Pittsb. Leg. 
J. 56, contains only a psirtial report.] 
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The question arises under tbe 26tli section 
of tlie/bankrupt law. That section provides 
that the court may, on the application of the 
assignee in- hankruxjtcy, or'of any creditor, or 
without any application, at all times, require 
the 'Tiankrupt," upon reasonable notice, to 
attend and submit to an examination, on 
oath, upon certain matters therein specified. 

It is said that the word "bankrupt" is 
used here, and that there is a distinction 
made in the bankmpt law, prior to and 
subsequent to the adjudication in bankruptcy 
—the law speaking" of the party against 
whom the application is made, in the one 
case, as a "debtor," and in the other as a 
"bankrupt" And it is insisted that the word 
"bankrupt" indicates that an examination 
can not be had until after an adjudication in 
bankruptcy; because, strictly speaking, the 
debtor can not be said to be a "bankrupt" 
until he is so adjudicated by the court. 

In one sense this is true. He does not 
necessarily become, technically, a bankrupt, 
until he is decided so to be by the court; but 
the argument urged that tiiis inquisitorial 
power should not be exercised over the debtor 
for the purpose of prying into his business 
affairs, and because the examination might be 
injurious to his credit, by disclosing facts 
affecting the same, can hardly^ have much 
weight, when it is recollected that the law 
provides certain means by which the^ court 
may proceed to determine whether or not 
the debtor committed an act of bankruptcy. 
The power of the court seems to be plenary, 
prior to the adjudication, not only over the 
debtor's property, but over his person. 

It might be said, with as much reason, that 
the court should not exercise this power over 
either his property or his person, until it had 
actually decided him to be a banki-upt, be- 
cause if, upon a trial of the fact of bank- 
ruptcy, he should be decided not a bank- 
rupt, of course aU the proceedings would be- 
come irregular. 

An examination imder the order as made 
in this case, is something which necessarily 
grows out of the administration of the law, 
which gives to the court, under certain cir- 
cumstances prescribed therein, power over 
the person and property of the debtor, for the 
purpose of protecting the rights of creditors. 

It would seem, therefore, that the word 
"bankrupt," in the 26th section, might not 
necessarily mean a debtor who has been ad- 
judicated a bankrupt, but only one against 
whom proceedings in bankruptcy have been 
commenced. 

Independently of the 26th section, however, 
and whatever may be the true construction 
of the language there used, it would seem 
to follow, as a necessary consequence from 
the general scope of the bankrupt law, that 
circumstances might exist, after the com- 
mencement of proceedings in bankruptcy, and 
after the debtor is brought within the con- 
trol of the court, which would warrant an 
immediate examination. This should not be 



allowed when sought for the purpose of grati- 
fying an unwarrantable curiosity, or for pry- 
ing into the business or secrets of a debtor, 
but simply in furtherance of justice and to 
protect the rights of creditors. 

It will be observed that the 26th section 
not only permits this examination upon the 
application of the assignee, or of a creditor, 
but authorizes the court of its own motion, to 
direct an examination. 

But it would be the duty of the court, un- 
doubtedly, at any time, when satisfied that 
an examination had been sought or was be- 
ing carried on to gratify malice or mere curi- 
osity, and not to promote justice, at once to 
arrest it. 

The bankrupt law allows proceedings in 
bankruptcy to be commenced under a certain 
state of facts, at the same time that it throws 
around the debtor guaranties against unwar- 
rantable and unnecessary proceedings, by 
requiiing that these facts shall be proved 
by the oaths of witnesses. That being done, 
a prima facie case exists, and then the law 
clothes the court with all the powers neces- 
sary to accomplish the great object in view — 
namely, to protect the general creditors of the 
debtor, by discovering and taking possession 
of all his property for equal distribution 
among them. 

One of the principal objects of the law 
would be frustrated if adequate means were 
not provided for the ascertainment of all 
the facts afl'eeting the property of the debtor, 
as if it could call only upon the debtor him- 
self, and not as well upon otner persons, to 
disclose all his and their knowledge with 
reference thereto; and so the 26th section ex- 
pressly gives this power to the coiurts as to 
other witnesses. 

So that, on 'Che whole, in view of the pur- 
pose of the 26th section, and the general 
scope* of the bankrupt law, I cannot doubt 
the existence of the power exercised, in this 
instance, by the district court. 

Undoubtedly, it should not be exerted prior 
to adjudication in bankruptcy unless in case 
of actual necessity. It is not as of course, 
but only under such exigencies as seem to 
require its exercise for the purpose of pro- 
moting justice and the rights of creditors. 

The order of the district court is affirmed. 

[For subsequent proceedings in this litiga- 
tion, see Oases Nos. 12,253 and 12,254.] 



Case Wo. 12,253. 

In re SALKEY et al. 

[6 Biss. 269; i 11 N. B. R. 423; 7 Chi. Leg. 
News, 178.] 

District Court, N. D. lUmois. Jan. 9, 1875. 

Bankruptcy — Sukkendeu op Property — De- 
pletion OF Stock — Failure to Ac- 
count — Contempt. 

1. If it appears to the district court that a 
bankrupt has neglected or refused to surrender 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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any property which ou^bt to come into the 
bankruptcy court, or fails or refuses to give 
a satisfactory account of his property or his 
dealings previous to bankruptcy, the court may 
order him to surrender such property, or prop- 
erly account for it, and on failure so to do he 
may be committed for contempt. 

[Cited in Re Mooney, Case No. 9,748; In ro 
How, Id. 6,747.] 

2. Where property is traced to the bankrupt, 
it is not a sufficient answer that he cannot saj 
what became of it. The court must bo satis- 
fied that the bankrupt has fully and honestlj 
accounted for the property according to the 
facts. 

3. Where just prior to the proceedings in 
bankruptcy the bankrupt's stock of goods was 
rapidly diminishing, and not in the ordinars 
course of business, the legitimate conclusion is 
that it was fraudulently removed and concealed, 
and the bankrupt will be presumed to still have 
control of it 

In bankruptcy. Motion to commit bank- 
i*upts [Samuel Salkey and Joseph Gei-son] 
for contempt in not accounting for assets. 

On the 8th of October, 1873, certain cred- 
itors of Salkey & Gereon filed their petition 
asking that they be adjudicated bankrupts; 
and on the 23d of December a trial was had 
upon the issues in the case, denying the acts 
of banki-uptey charged, and a verdict ren- 
dered, finding the debtors guilty of the sev- 
eral acts of bankniptcy charged, upon which 
they were adjudicated bankrupt in due form. 
Pending the proceedings, and before the trial, 
on the application of the provisional assignee 
and certain creditors, an examination of the 
bankrupts was had under oath, before the 
register touching their estate. And on the 
19th of Januai-y, a further examination was 
had at tlie instance of certain creditors, un- 
der the 2(>th section of the bankrupt law [of 
18(57 (14 Stat 529)], which examination was 
duly reported to the court by the register, 
and from which it appeared, first, that the 
bankrupts were, from the first day of Jan- 
uary, 1873, to the filing of the petition in 
bankruptcy against them, co-partners doing 
business as merchants in Chicago, under the 
firm name of Salkey & Gerson, their busi- 
ness being mainly that of wholesale and re- 
tail dealers in clothing and gentlemen's fur- 
nishing goods, and to some extejit manu- 
facturers of such goods; second, that said 
firm had, at the time of commencing busi- 
ness as aforesaid, goods and merchandise of 
the value of eleven thousand dollars on hand; 
that they had also outstanding accounts of 
the firm of Salkey, Lebrecht & Co., of which 
Kalkej' & Gerson were the successors, to the 
value of over forty-five hundred dollar's; and 
owed Lebrecht, the late partner, forty-five 
hundred dollai*s, for which he held the ac- 
counts of the old firm as security; in other 
words, that Salkey & Gerson, at the time 
they commenced business, had invested in 
goods at a fair cash valuation, for the pur- 
poses of their business, over eleven thousand 
dollars, and owed, substantially, nothing; 
third, that between the said first day of Jan- 
uaiy, 1873, and the filing of said petition in 



bankruptcy, said firm purchased goods and 
merchandise which went into their store, and 
which had not been paid for at the time pro- 
ceedings in bankniptcy were commenced, to 
the amount of over thirty-five thousand dol- 
lars; fourth, that the total assets turned over 
by said firm to the assignee, were not, at the 
valuation put upon them by the bankrupts 
themselves, worth over nine thousand dol- 
lars, and no attempt was made to account for 
this deficiency. On the returning into court 
of the evidence taken before the register on 
this examination, a hearing was had, in 
which the court found and adjudged from 
said proof, that said bankrupts had a large 
amount of assets in their hands during the 
year preceding their bankruptcy, for which 
they gave no satisfactory account, and or- 
dered that the banknipts appear before H. 
N. Ilibbard, Esq., one of the registers of this 
court, on the 31st day of January, 1874, and 
such other times as the register should ap- 
point, and give a true and satisfactoiy state- 
ment and account of the assets of said firm, 
and what had become of the same, and where 
they then were; and that said statement be 
given luider oath and reduced to writing l)y 
the register, and returned into court. The 
banknipts accordingly appeared before the 
register on the day named in said order, and 
stated under oath, in substance, that they 
had np further account to give of their said 
assets. Motion was then made that the bank- 
rupts be committed to jail for contempt in 
not accounting for and delivering to their 
assignee the said deficiency between the as- 
sets traced to their hands by their own ad- 
missions under oath, and what they had al- 
ready surrendered. 

[For prior proceedings in this litigation, see 
Case No. 12,252.] 

Teimeys, Flower & Abercrombie, for cred- 
itors. 
Grant & Swift, for banknipts. 

BLODGETT, District Judge. This motion 
has been taken under advisement, and care- 
fully considered, because of the importance of 
the question involved, bearing not only upon 
the rights and interests of these men. but 
upon the general administration of the bank- 
rupt law. 

By the 26th section of the bankrupt law it 
is provided: "That the com't may, on the 
application of the assignee in bankruptcy, or 
of any creditor, or without any aijplii-ation, 
at all times require the bankrupt, upon rea- 
sonable notice, to attend and submit to an 
examination on oath, upon all matters relat- 
ing to the disposal or condition of his prop- 
erty; to his trade and dealings with others, 
and his accounts concerning the same; to all 
debts due or claimed fi-om him; and to all 
other matters concerning his property and es- 
tate, and the due settlement thereof according 
to law; which examination shall be in writ- 
ing, and shall be signed by the bankrupt, and 
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be filed with tlie otlier proceedings." « « * 

•'The banlcrupt shall, at all times until his 
discharge, he subject to the order of the court, 
and shall, at the expense of the estate, exe- 
cute all proper writings and instruments, and 
do and perform all acts required by the court 
touching the assigned property or estate, and 
to enable the assignee to demand, recover, and 
receive all the property and estate assigned, 
wherever situated; and for neglect or refusal 
to obey any order of the court, such bank- 
rupt may be committed and punished as for 
a contempt of court. * * * He shall also 
be at liberty, from time to time, upon oath, 
to amend and correct his schedule of cred- 
itors and property so that the same shall con- 
form to the facts." 

I have been able to find few, if any, ad- 
Judged cases under our bankrupt law, throw- 
ing any light upon the powers and duties of 
the court in this proceeding, and must be 
guided mainly by general principles, and some 
analogous proceedings in the English bank- 
rapt courts and courts of equity. 

By the 160th section of 12 & 13 Vict., it is 
provided, that if the bankrupt shall not fully 
answer any lawful question put to him by the 
com't, to the satisfaction of the court, he may 
be committed. And under this section it was 
held by the common bench of England, in 
Ex parte Bradbury, 78 E. C. L. 15, that whei-e 
a bankrupt, on his examination before a com- 
missioner, being asked why a certain check 
for £100, had been drawn in favor of his 
brother, who he admitted did not receive the 
money, and how the proceeds were appropri- 
ated, answered that his memory did not serve 
him, the commissioner committed him to pris- 
on for not answering to his satisfaction, and 
the court held that he was justified in so do- 
ing, Jervis, O. J., saying: "The question is, 
whether the commissioner was reasonably 
bound to be satisfied, when the bankrupt, in 
answer to inquiries as to why his brother's 
name was inserted in the £100 check, and how 
the money was appropriated, merely said that 
his memory did not serve him. The substance 
of his answer, is, 'I know nothing at all about 
the transaction.' That clearly could not be 
satisfactory. If the bankrupt had assigned 
any reason for his want of recollection, the 
commissioner might have pursued the inquiry, 
but all inquiry was effectiially closed by the 
answer." aiaule, J., says: "I agree with 
my lord chief justice, in tliinking that there 
is no ground to quan-el with the commitment 
in this case. The commissioner must, to say 
the least, be a very credulous person, if he 
had been satisfied with such answers as those 
set out in the warrant. Here is a sum of £100 
drawn out of the banker's on a particular and 
not very distant day; the man is asked what 
became of it, and he professes that his mind 
is a perfect blank on the subject. It would 
really be too absurd to be satisfied with such 
an answa'." 

In Ex parte Xowlan, reported in 6 Durn. & 
E. [6 Term R.] 118, it is in substance .said: 



If on the examination of a banki-upt touch- 
ing the disposition of his property, he swear 
to an account of the same, which appears to 
be incredible, the commissioners may commit 
him to prison. 

This case arose under the bankrupt act 
passed in 5 Geo. II. which authorizes the com- 
missioners to commit the bankrupt if he do 
not answer to their satisfaction. Lord Ken- 
yon, C. J., says: "There are no technical 
rules, by which cases of this kind are deter- 
mined, but the question in each particular 
case is, whether the answers given by the 
bankrupt be or be not sufficient to satisfy the 
mind of any reasonable person." Ashhurst, 
X, says: "It would be a ridiculous cere- 
mony for the commissioners to go through in 
examining a bankrupt, if they were bound to 
give credit to his account, however improb- 
able or absurd it might be, merely because he 
has the effrontery to swear to it. In these 
cases they are to exercise their judgment upon 
the whole." 

In Taylor's Case, reported in 8 Ves. 328, the 
eommital of a bankrupt was held valid, 
though he swore positively to his answers, as 
it was made to appear that they were not 
reasonably satisfactory to the commissioners, 
Lord Chancellor Bldon saying that the an- 
swers "must be reasonably satisfactory to the 
mind that is to decide" upon them. "The com- 
missioners have a duty imposed upon them, 
as well as an authority to get out an account 
and discovery for the benefit of the creditors; 
and if he does not make a satisfactory an- 
swer for the purpose of enabling them to ex- 
ei'cise their duty, they have authority to com- 
mit. If the authority depends upon the point 
whether the answer is satisfactory, those who 
have that authority must exercise it upon 
their judicial examination and view of the an- 
swer upon the point, whether it is satisfactory 
or not." 

So too, in Ex parte Lord, 16 Mees. & W. 
462, the court refused to discharge the bank- 
rupt from custody "for not answering ques- 
tions to the satisfaction of the commissioner, 
where they were of opinion that the stoi-y con- 
tained in his answers is not such as to satisfy 
a reasonable person of its truth." 

There is also a close analogy between this 
case and that of a defendant in a suit in eq- 
uity, brought by creditors when the debtor 
is required to siu:render his assets to a re- 
ceiver, in which any refusal to deliver over 
assets, or satisfactorily account for them, is 
Ijunished as a contempt. 2 Daniell, Oh. Prac. 
1742. 

So a refusal by a party in a chancery suit, 
to obey any order of the court, subjects the 
party guilty of such refusal to punishment for 
contempt. Crook v. People, 16 111. 534; Hill 
V. Crandall, 52 III. 70; Wightman v. Wight- 
man, 45 111. 167. 

The disti'ict court as a court In bankruptcy 
is clothed with all the powers of a court of 
equity. When a man is adjudicated bank- 
rupt, he is bound to schedule and surrender to 
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the proper officers of the court all his assets. 
And if it is made to appear to tlie coiirt by 
an examination under the 26th section, or in 
any other manner, that the bankrupt lias re- 
fused or neglected to surrender any portion: 
of his property which he ought to have sur- 
I'eiidered in the first instance, he may be or- 
dered to surrender such property, and if he 
fails to do so he may be punished for con- 
tempt And the delegation to the court of 
power to require an account to be given by 
the banki'upt of all matters relating to the 
disposal of his estate, and his dealings with 
others, and acts concerning the same, implies 
of itself a power to punish if a satisfactory ac- 
count is not given. The court, in other words, 
must be satisfied that the bankrupt has ren- 
dered a full and complete account of his prop- 
erty, and given a true statement of the dis- 
posal of the same, and if the bankrupt fails to 
so satisfy the court, he is liable to the process 
for contempt. Not that the court can capri- 
ciously or unreasonably insist upon explana- 
tions which are not necessary to a full un- 
derstanding of the bankrupt's affairs, but the 
judicial mind must be satisfied, after full ex- 
amination and opportunity for explanation, 
that the bankrupt has not fully accounted for 
the property which has been in his possession. 

The power vested in a court of justice to 
punish for contempt, for the purpose of en- 
forcing its decrees and orders, and, especially 
in cases like this, is one which should be, to 
use the language of Lord Eldon in Taylor's 
Case, "sparingly exercised," and only in cases 
where there can be no doubt of its propriety. 

In Dresser's Case [Case No. 4,077], the bank- 
rupt returned by his schedule a sum of money 
on hand; failing to deliver it to his assignee, 
he was called upon to account for it, and 
stated that he had used it between the time of 
filing his petition and the election of the as- 
signee, and the court ordered him committed 
for contempt, imtil he should pay it over to 
the assignee. 

Our bankrupt law contains no special au- 
thority to commit for refusal to answer or 
account to the satisfaction of the court; and 
yet it seems to me there can be no doubt that 
the principle running through all the cases 
which I have cited is clearly involved in our 
law. The bankrupt, when on examination, 
after admitting the possession of property, 
must clearly account for the same to the sat- 
isfaction of the court; otherwise he must be 
held to still have it in his possession, and be 
able to hand it over to his assignee, and en 
failing or refusing to account in a reasonable 
manner for the disposition of assets which 
have been traced to him, must be held to be 
acting in contempt of the jurisdiction of the 
court. 

The bankrupts in this case occupy substan- 
tially the attitude of saying to the court: 
We have had in our possession assets to the 
value of over §20,000, between January and 
October, 1873, and refuse to give any ac- 
count thereof. We have not turned them 



over to our assignee. We do not admit we 
have them now in our possession. The court 
and ci'editors jtnust help themselves; do the 
best you can; we stand mute, and refuse to 
throw any light upon the subject of the dis- 
position of this large amount of funds. 

Is the court to sit tamely by and be baffled 
by such acts of practical contumacy on the 
part of a bankrupt? Perhaps no more forci- 
ble illustration of the necessity of the ex- 
ercise of the powers specificallj' granted to 
the English bankrupt court, and as I have 
claimed, impliedly granted to the bankrupt 
courts under our law, could be imagined tlian 
the case before us. Here the bankrupts ad- 
mit that between the first of Januai-y, 1S73, 
and the time that proceedings in bankniptcy 
were commenced against them, they had 
merchandise and property in their posses- 
sion which they had purchased on credit and 
not paid for, to the value of over .?3.',000. 
They refuse to Explain what has become of 
that property; they offer no hypothesis to 
account for its disappearance; but simjjly 
say, in response to the final order for ac- 
counting, that they have no further account 
to give. Can it be said that any reasonable 
mind should be satisfied with such an ac- 
counting by a bankrupt for his assets? Can 
it be said that a court charged with the ad- 
mimstration of the estiite of a bankrupt, 
and bound to see that all the estate goes to 
the assignee for the benefit of creditors, is 
to be satisfied on such a showing that The 
bankrupts have honestly turned over to the 
officers of the court all their assets? Ought 
the court to be put off with mere silence or 
refusal, or neglect to account in a reasonable 
manner for assets traced clearly to and ad- 
mitted by the bankrupts themselves to have 
been in their hands and under their control 
at so recent a date? The administration of 
bankrupt estates is in the main unsatisfac- 
tory enough at best, but how much more 
miist it be if there is no power to unearth 
concealed assets, and compel bankrupts to 
disgorge their hidden property? The duty 
of the bankrupt is to honestly account for his 
assets according to facts. He may have lost 
his property by unfortunate speculations, or 
gambling even, so that it is beyond his reach 
or that of his assignees, and a true state- 
ment of the facts w^ould be an accounting 
for it. That is a showing what has become 
of it, within the intention of the law, but 
until some explanation is made, the court 
must hold the bankrupt answerable. 

If upon such an examination it is made to 
appear to the satisfaction of the court that a 
banknipt has assets secreted which he has 
not delivered to his assignee, surely it could 
not be expected that the court should be con- 
tent with the mere barren results of the in- 
formation which the examination should 
give; but the court clearly has the power to 
enforce the surrender of the property, if it 
appears to the satisfaction of the court that 
it is. still in the control of the bankrupts 
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themselves, or no disclosure is made to show 
that any other person has possession of it. 

The conclusion is inevitoble, from the ad- 
missions of the hanknipts in the examina- 
tions, that they still have the possession in 
some manner of those goods or their pro- 
ceeds; or they have information and knowl- 
edge as to where the goods or proceeds can 
be found, and fraudulently withhold such in- 
formation. 

It appears from the evidence in this case, 
that for several weeks prior to the proceed- 
ings in bankniptcy, the goods of the bank- 
rupts were manifestly disappearing from 
their store. Creditors calling there to collect 
their overdue bills, saw from day to day and 
from time to time^ as they called, that the 
stock of goods was diminishing rapidly. 
And it cannot be supposed that the bank- 
rupts, who were every day about the store, 
did not know where these goods went 
They were not sold on credit in the usual 
way, for their books of account contain no 
outstanding accounts of any consequence. 
The only natural and legitimate conclusion 
must be that they have been fraudulently re- 
moved and concealed, for the purpose of de- 
frauding the creditors, and that the bank- 
rupts now know where these goods or their 
proceeds are. Honest men would at least 
make some attempt to explain this large de- 
pletion. It even appears that when credit- 
ors called for their pay, and mentioned the 
fact that the stock in the store was rapidly 
diminishing, they were laughed at, derided 
and defied by the bankrupts, and told they 
could not help themselves. And when the 
store was finally closed by the proceedings 
in bankruptcy, only goods to the beggarly 
amount of $6,000, at the bankrupts* own val- 
uation, remained to represent the $35,000 of 
indebtedness which- had been contracted by 
these men for goods wJiieh had gone into 
their store in the preceding eight months, 
and remained unpaid for. 

There were no outstandings upon their 
books; no bills receivable; no assets, except 
the remnant of the stock of goods subse- 
quently sold for less than §3,000, and the 
store fixtures. 

If ever there was a case where the cir- 
cumstances pointed indubitably to the conclu- 
sion that the bankrupts had deliberately and 
wilfully secreted their goods or the proceeds 
thereof, for the purpose of preventing them 
from coming into the hands of their credit- 
ors, this is such a case. And yet, on being 
arraigned and asked by the court to account 
for these goods, the bankrupts coolly say, 
they have no further account to give. 

It seems to me that the court ought not to 
allow itself and the creditors of these men 
to be mocked in this way. It ought to com- 
pel these men to account for these goods, 
to tell where they have gone, to disgorge the 
proceeds or tell who has them, in order tliat 
the assignee may obtain them, and that not 
only that justice may be done to the credit- 



ors of these bankinipts, but that such high- 
handed and impudent attempts at swindling 
may, as far as possible, be prevented in 
future. 

The order of the court, therefore, will be 
that the bankrupts stand committed to jail 
until they shall account for the goods thus 
traced into their hands. 

On petition to Judge Drummond for a writ 
of habeas corpus this ruling was affirmed. See 
[Case No, 12,254.] 



Case Ko. 1S,S54. 

In re SALKEY et al. 

[6 Biss. 280; 1 11 N. B. R. 516; 7 Chi, Leg. 
News, 193.] 

Circuit Court N. D. Illinois. Feb., 1875. 

Baxkudptct— Failure by Bankuupt to Account 
—Full Disolosuhe— Be-esamination. 

1. Under the twenty-sixth section of the 
bankrupt act the district court has authority 
to commit a bankrupt, if satisfied that he has 
not fully disclosed the facts concerning his 
property. 

[Cited in Re How, Case No. 6,747.] 

2. The court is not bound to accept his an- 
swer that he has told all that he knows about 
his property, if it clearly appears that there is 
still property unaccounted for. 

8. The district court must be satisfied that 
he has made a full disclosure, and it seems that 
the circuit court has power to review the find- 
ing if the evidence is brought before it 

[Cited in Re Mooney, Case No. 9,748.] 

4. The circuit court may direct the district 
court to allow the bankrupt to be re-examined 
before the register; and on the return of an 
attachment the court should examine the bank- 
rupt 

[Cited in Re Mooney, Case No. 9,748.] 

In bankruptcy. Application by bankrupts 
[Samuel Salkey and Joseph Gerson] for k 
writ of habeas corpus, to discharge them 
from an order of commitment for contempt 
made by the district court For opinion of 
the district court on the commitment, see 
[Case No. 12.253]. 

[For prior proceedings in this litigation, see 
Case No, 12,252.] 

Grant & Swift, for petitioners. 
Tenneys, Flower & Abercrombie, for cred- 
itors. 

DRUMMOND, Circuit Judge. The mate- 
rial facts in this case are these: Proceed- 
ings in bankruptcy were commenced against 
the petitioners in the district court of this dis- 
trict and while they were pending, applica- 
tion was made to the court for leave to ex- 
amine the alleged bankrupts under the twen- 
ty-sixth section of the bankrupt law, and 
they were accordingly examined. The result 
of the examination seems not to have been 
satisfactory to the creditors, and an applica- 
tion was again made to the court and the 
court required the parties to go before the 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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register a second time, the court not being 
satisfied that the bankrupts had given a full 
and tiiie account of their property. They, in 
pursuance of the order of the court, went be- 
fore the register again, and were interrogat- 
ed in a general way, and required to give a 
full and satisfactory accoimt of all their as- 
sets, and they in substance stated that they 
had given all the account they coiild; that 
they had turned over their property to the 
marshal under the warrant issued, and that 
that, together with their losses, was the only 
account they could give. 

This being reported to the court, an attach- 
ment was issued against them, and they were 
brought before the court, und the question ar- 
gued as to the right of the court to commit 
them for not giving a satisfactory account of 
their property. And I think the fair infer- 
ence is, that they had taken their stand upon 
the answer they had given, and were not in- 
clined to say anything further; because it is 
manifest, if they had come before the court, 
and had said that they were willing to give 
further answers in relation to their property, 
the court would not have made the order of 
committaJ. The court accordingly directed 
the parties to be imprisoned for non-compli- 
ance with its order. 

There is not brought before me on this ap- 
plication for a writ of habeas corpus, the tes- 
timony which was considered by the district 
<'ourt, and on which that court found that 
the parties had not given a full and satis- 
factory account of their property. The result 
was an adjudication by the district court to 
this effect: That there was shown to be in 
possession of the bankrupts, at a certain 
time, property not contained in their sched- 
ule, and of which they gave no account, to 
the amount of about ?20,000; that the par- 
ties had fraudulently, and with the intent to 
deceive, delay and hinder their creditors and 
the officei*s of the court in the administration 
of their affairs, concealed the .?20,000 worth 
of merchandise, or the proceeds thereof, and 
refused to account for the same; therefore 
the court committed them. 

It seems to me that the onlj Inqitiry in this 
court at present is, whetHer the district court 
had, in the ease stated, the power to imprison 
the parties. The clause of the 26th section 
of the bankrupt law declares that, "The bank- 
rupt shall at all times, until his discharge, be 
subject to the order of the court, and shall 
at the expense of the estate, execute all prop- 
er writings and instniments, and do and per- 
fonn all acts required by the court touching 
the assigned property or estate, and to en- 
able the assignee to demand, recover and re- 
ceive all the property and estate assigned, 
wherever situated. And for neglect or re- 
fusal to obey any order of the court, such 
bankrupt may be committed and punished 
for a contempt of court" 

Now, upon the theory on which the court 
proceeded, and if the facts were as found by 
the coiu't, had the court authoritj' to impris- 



on these parties, although, upon being re- 
called before the register, they said they had 
told all they knew upon the subject? 

Was the comrt absolutely bound by that an- 
swer? It seems to me very clear that it was 
not. The main object of the bankrupt law 
is to distribute the property of the bankrupt 
to his creditors equally. The creditoi-s are 
entitled (or the assignee representing the 
creditors is entitled), to all his property, and 
the bankrupt law assumes that the banlcnipt 
may possess knowledge in relation to th& 
property which should be commimicated ta 
the creditors and the assignee; therefore it 
is that the law gives authority for the exam- 
ination of the bankrupt, and requires him to 
make a full disclosure as to his property. 

It would be a most extraordinary state of 
affairs if the bankrapt could spirit away any 
amount of property, and that fact should be 
made manifest to the court, and there should 
be no power in the court to compel him to 
state what had become of it. That would be 
manifestly a most xmsatisfactory bankrupt 
law, if the bankrupt could hold back and say, 
**I have given all the information on this sub- 
ject that I choose to give or that I can give, 
and you must help yourselves as best you 
can," although it may be manifest beyond all 
controversy, that he has concealed a large 
amoimt of propertj^ 

It seems to me that it was one of the ob- 
jects of the 2Gth section to provide that the 
bankrupt should impart all the information 
he possesses in relation to the property; and 
that is one of the grounds upon which the 
court proceeded, that they did not tell where 
the property was, or what had become of it. 
One of the objects of the law is, "to enable 
the assignee to demand, recover and receive 
all the property and estate assigned, wher- 
ever situated." 

Now suppose in this case that the bankrupts 
have turned over to their wives, or some 
near relative or friend, for their own use, 
twenty thousand dollars worth of property. 
Is the court to be satisfied simply because 
they say: "We do not laiow anything about 
it; we have said all that we can upon the 
subject"? It seems to me that it cannot be 
so, and it is not necessary to cite authorities 
upon the subject. The authority is in the 
statute. Can the court make the order? Can 
it require the bankrupt to disclose? It is 
said that all that can be done is. if the bank- 
rupts have stated what is untrue, that they 
can be prosecuted criminally. I answered 
during the argument, and I repeat now, a 
criminal proseciition does not pay the claims 
of the creditors. 

The creditors have a right to all the prop- 
ei"ty of the bankrupt, and it is a poor comfort 
to them to be told that the bankrupt can hide 
his property, and for such concealment, or 
for giving false evidence in relation to the 
property, he can be prosecuted criminally. 

I cannot doubt therefore, if it clearly ap- 
peared that the bankrupts siiirited away prop- 
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erty to the amount of ?20,000, that tlie court 
was not deprived of the right to punish them 
for the non-disclosure of the facts in the case, 
because they have stated they have told all 
they know about it. 

I cannot look into this evidence. It is not 
an before me; 1, therefore, cannot say, in 
this inquiry, whether or not the opinion of 
the court upon the evidence was well found- 
ed. I have to take the conclvision of the 
court upon that subject, and, if that conclu- 
sion was right, I can have no doubt of the au- 
thority of the court to make the order which 
was made. Undoubtedly, wherever it satis- 
factorily appears that the bankrupts have 
made a full disclosure, the imprisonment 
would be unlawful; and if, instead of bring- 
ing a writ of habeas corpus, the parties had 
asked this court to review the decision of the 
district court upon the evidence before it, 
then this court could determine whether the 
conclusion of the district court upon the evi- 
dence was correct or not; whether, in other 
words, it did satisfactorily appear that tiie 
bankrupts had not made a full disclosure. 

The objection is made that it may be difB- 
eult, if not impossible, to satisfy the court; 
the answer to all which is, that there must be 
placed, somewhere, a power to judge of this. 
The law has placed it in the district court, 
its action, of course, subject to review by 
this court. There must always be a last re- 
sort for the determination of legal questions; 
and in all litigation the court must be satis- 
fied in order to decide* And so, in this case, 
whether or not the parties have made a full 
disclosure, whether or not they are subject to 
punishment, are questions for the district 
court in the first instance to decide; and 
there is no other or greater objection in this 
ease than there is in any other case where 
questions come up for decision in the course 
of litigation. 

But as I said during the progress of the 
argument, my desire is to have the parties 
make a full disclosure of all the facts within 
their knowledge, if they have not, and I 
think the case is a little different from the 
position of an ordinary writ of habeas cor- 
pus, and as this is a case under the bankrupt 
law, that the court may possess more power 
over the real controversy in this case than 
exists generally where applications are made 
for such writs; therefore I shall direct the 
district court to allow these parties to go 
before the register, and to be re-examined by 
him, and to have the register report, as the 
result, his opinion whether or not, upon all 
the facts, they have made a full disclosure of 
what they know. 

I think, perhaps, that under ordiaary cir- 
cumstances, the true CTile would have been 
In such a case, where the attachment for con- 
tempt was issued, and the parties appeared 
before the court, for the court itself- to exam- 
ine them, and satisfy itself upon the examina- 
tion whether or not they had made a full dis- 
closure. 
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But, as I have said before, I infer that the 
parties had taken their position and had re- 
solyed that they would not say anything more 
upon the subject, but would stand upon what 
they considered their reserved rights. 

I shall therefore not discharge these parties 
upon this writ, but refer the case back to the 
disti-ict court with the direction that I have 
stated; then, if they are dissatisfied with any 
order which the district court may make, 
they can bring it for revision to this court. 



Case No. 1S,S56. 

Es pjfrte SALLEE. 
[Seo Case No. 12,256.] 



Case No, 1S,266. 

In re SALLBE. 

[2 N. B. E. 22S (Quarto, 78); 2 Am. Law T. 
Rep. Bankr. 7; 1 Gaz. 78.] i 

District Court, D. Kentucky. 1868. 

Bankruptcy — Judgment ix Favok or Bankrupt 
— Schedule of Pkoperty. 

1. Where judgment should be set forth in 
schedule of bankrupt's property. 

2. A judgment in favor of a bankrupt should 
be set forth in Schedule B, No. 2, under letter 
b. A bankrupt in preparing Schedule B, No. 
2, is not restricted to the letters therein printed 
He may exhaust the alphabet if he chooses, and 
then use other marks, if necessary, to describb 
his personal property accurately or lucidly. 

In this case the register, John W. Tuttle, 
certifies for decision by the court the ques- 
tion "whether a judgment should be set forth 
on Schedule B, No. 2 or 3." The register ex- 
presses the opinion that B, No. 2, letter b, 
is the proper place, and as the attorney for 
the bankrupt insisted otherwise, at his re- 
quest the question is certified for decision. 

It does not clearly appear, from the cer- 
tificate, whether the "judgment" referred to 
is in favor of the bankrupt or against him; 
but assuming that it is in his favor, I am 
of the opinion that the register is clearly 
right. 

Judgments are in one sense "ehoses in ac- 
tion," but in the sense of the Schedule B, 
No. 2, they are "personal property," and are 
not "unliquidated claims," within the mean- 
ing of Schedule B, No. 3, letter d. 

Judgments, therefore, in favor of the bank- 
rupt, should be set forth in Schedule B, No. 
2, under letter b. It would also, I think, 
not be improper to set them forth in that 
schedule under letter m. The bankrupt, in 
preparing Schedule B, No. 2, is not restricted 
to the letters therein printed. He may ex- 

1 [Reprinted from 2 N. B. R. 228 (Quarto, 
78), by permission. 2 Am. Law T. Rep. Bankr> 
7, contains only a partial report.] 
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liaust the alphabet, if lie chooses, and then use 
other mai'ks, if he can thereby describe his 
"personal property" accurately or lucidly. 



SALLIE 0. MORTON, The (WOOD v.). See 
Case No. 17,962. 



Case No. 1S,257. 

The SALLY. 

[1 Gall. 58.] 1 

Circuit Court, D. Massachusetts, May Term, 
1812. 

EmBAUGO — FOREIGX' VESSEL. 

Under the 5th section of embargo act of Jan. 
9, 1808, c. 8 [2 Stat. 454], a foreign vessel 
means a vessel navigating under the flag of a 
foreign power, and not a vessel owned in whole 
or part by foreigners domiciled in the United 
States. 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 
In admiralty. 

G. Blake, for the United States. 
Thurston & Dexter, for claimant. 

STORY, Circuit Justice. The libel in this 
case contains three counts. I shall confine 
myself to the first, because, on the hearing, 
the others were abandoned by the counsel 
for the United States. That count alleges, 
that during the continuance of the embargo, 
to wit, in the mouth of September, 1808, the 
said vessel, being a foreign bottom, within 
the district of Boston and Oharlestown, did 
take on board certain goods, wares and mer- 
chandize, mentioned in the schedule annexed 
to the libel, contrary to the act laying an em- 
bargo, and the act supplementary thereto: 
whereby the said vessel, and the goods, wares 
and merchandize found on board the saipe 
vessel, have become wholly forfeited. 

The facts appear to be these. Previous to 
the seizure, (which was in September, 1808,) 
the vessel belonged to Messrs. Newhall and 
Niles, American citizens, by whom she had 
been employed in the fisheries, under a li- 
cense and enrolment, which some months be- 
fore had expired, and had been cancelled. 
The vessel was afterwards sold (whether 
really or eolorably I pretend not to say) to 
ilackenzie, the claimant, who is proved to 
have been at the time of the sale, (which was 
about six weeks or two months before the 
seizure,) a British subject, resident in Bos- 
ton. On the morning of the seizxu'e, the ves- 
sel was foimd near Harris's wharf in Bos- 
ton, on the flats, nearly laden with Hour and 
other articles mentioned in the libel. Every 
appearance indicated, that she had been re- 
cently laden, and it is proved, that she must 
have been laden after the sale to Mackenzie. 
It is admitted, that the vessel had not pro- 
ceeded out of the port after being laden. 
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The single question presented to the court 
by the counsel is, whether this vessel was a 
foreign vessel within the true intent and 
meaning of the oth section of the act of 9th 
Jan., 1808, c. 8. That section is in these words : 
"That if any foreign ship or vessel, shall, 
during the continuance of the act to which 
this act is a supplement, take on board any 
specie, or any goods, wares or merchandize, 
other than the provisions, and sea stores nec- 
essary for the voyage, siich ship or vessel, 
and the specie and cargo on board shall be 
wholly forfeited, and may be seized and con- 
demned in any court of the United States, 
having competent jurisdiction, and every per- 
son concerned in such unlawful shipment 
shall forfeit and pay a sum not exceeding 
twenty thousand dollars, nor less than one 
thousand doUai-s, for every such offence." 
9 Laws fS^^eightman's Ed.] 13 [2 Stat. 454]. 

The attorney for the United States con- 
tends, that the true meaning of "foreign ship 
or vessel," used in the act, is a vessel owned 
in whole or in part by foreigners domiciled 
in the United States, and he cites the reg- 
istiy act (2 Laws [Fol well's Ed.] 148, § 16 
[1 Stat. 295]), to show the effect of transfer- 
ring a registered vessel to a foreigner, and 
also the supplementary act 27th June, 1797, 
c. 5 (4 Laws [Folwell's Ed.] 11 [1 Stat. 523]), 
which declares that all registered vessels, 
which shall be captured and condemned and 
pass into the ownership of third persons, 
shall be deemed foreign vessels. This argu- 
ment applies to registered vessels only, and 
does not appear to me to caii-y much weight 
with it. Undoubtedly the appellation of "for- 
eign vessels" may sometimes be applied to 
all vessels not registered or licensed, in refei-- 
enee to tlie privileges derived from the reve- 
nue system; but it is as certain, that in a 
variety of instances our laws also contem- 
plate the use of the words in their appropriate 
sense, to wit, vessels navigating under the 
flag and with the papers of a foreign sover- 
eign. It may be remarked also, that there is 
no provision in our laws, declaring, that a 
licensed vessel, transferred to an alien, shall 
be deemed a foreign vessel; but in such case 
the vessel is undoubtedly forfeited under the 
coasting act. Act Feb. 18, 1793, c. 8, § 32 
(2 Laws [Folwell's Ed.] 193 [1 Stat. 316]). 

Let us now endeavor to seek the true con- 
struction of the section in question, by com- 
paring it with other provisions in the embar- 
go acts, for these acts being all in pari ma- 
teria, must be construed together, as one 
statute. The act laying an embargo on all 
ships and vessels within the limits of the 
United States, bound to a foreign port, ex- 
pressly allows the departure of any foreign 
ship or vessel, either in ballast or with the 
cargo then on board. There can be no doubt, 
that this art meant -by foreign ships such as 
were owned by foreigner, and navigating 
under the protection and papers of a foreign 
government. Any other construction would 
defeat the obvious intent of the legislature. 
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The same act exempted from the operation 
of the embargo all armed vessels, possessing 
public commissions from any foreign power. 
The 4th section of the act of 9th Jan, 180S, 
c. 8, provides, that this exemption shall apply 
only to public armed vessels, and not to pri- 
vateers or letters of marque, or any private 
ai-med vessels, but that such private armed 
vessels shall be permitted to depart in the 
same manner, as is provided for other private 
foreign ships or vessels. Here again it is 
manifest, that the legislature speak, not of 
vessels owned by citizens and domiciled for- 
eigners, having no foreign papers, but of 
ships armed or sailing imder the authority of 
a foreign sovereign. Then follows the sec- 
tion in controversy, which seems to be di- 
rectly governed in its language by the preced- 
ing. Soon afterwards the legislature, by the 
act 12th jMarch, 1808, c 323 [2 Stat. 473], 
provided, that no foreign vessel should de- 
part from any port of the United States, with 
a cargo destined for another part of the Unit- 
ed States, without giving bonds to reland the 
cargo in the United .States; and the same se- 
curity was required of vessels owned by citi- 
zens of the United States not registered, li- 
censed, or possessing a sea letter. In this 
act, the words "American" and "foreign" are 
used in opposition to each other, and import, 
as I apprehend, vessels navigating under the 
flag of different powers. Still the coasting 
trade from port to port of the United States, 
was lawful to aliens. But by the 9th sec- 
tion of the act of 25th April, 1808, c. 66 [2 
Stat. 501], it was expressly orohibited. 

In all these various provisions I can per- 
ceive only a progressive sj'stem of rigor to- 
wards the same class of vessels. The obvious 
intent of the legislature was, to prohibit all 
American citizens and American property 
from a commerce with foreign countries. Yet 
at no time was it illegal for a foreign vessel 
to depai-t from the United States to a foreign 
country in ballast; and if the construction 
contended for by the attorney for the United 
States be correct, a mere colorable transfer 
of any undivided portion of an American ship 
to a foreigner would have enabled such ship 
to depart for a foreign port, and thereby in 
effect the whole operation of the embargo 
acts would have been defeated. I am there- 
fore satisfied, that the true construction of 
the 5th section requires, "ut res magis valeat, 
quam pereat," that the foreign vessels named 
therein should be deemed such, as have the 
acknowledged character and papers of ves- 
sels navigated under the protection and laws 
of a foreign realm. I must therefore affirm 
the decree. I cannot however but remark, 
that tlie libel is very defective in not alleging, 
that the goods taken on board were not sea 
stores or provisions necessary for the voyage, 
for it was certainly lawful to load such goods, 
and they constitute an express exception in 
the statute. 

Let the decree be affirmed, and certify rea- 
sonable cause of seizure. 



Case No. 12,258. 

The SALLY. 

tl Gall. 401.] 1 

Circuit Court, D. Massachusetts. May Term, 
1S13. 

Embargo — Tkading with Enemt — Fgbther 
Proof — TVhen Allowed— Fees. 

1. Trading with the enemy. Case of violent 
suspicions. 

See the great case of Griswold v. Waddiag- 
ton, 15 Johns. 57; Same Case on appeal, 16 
Johns. 438. See Scholefield v. Eichelberg- 
er, 7 Pet. [32 U. S.] 536; Story, Partn. § 
240. 

2. A claim in the prize court should always 
he by the owner, if within the jurisdiction. 

[Cited in Re Stover, Case No. 13,507; Spear 
V. Place, 11 How; (52 U. S.) 527.] 

3. Further proof is never allowed to a party, 
who is guilty of fraud, or of illegal conduct. 
It is granted only to honest ignorance or mis- 
take, t 

rCitied in brief in The Revere, Case No. 11,- 
716. Cited in U. S. v. One Hundred Bar- 
rels of Cement, Id. 15,945; U. S. v. Seven 
Barrels of Distilled Oil, Id. 16,253.] 

4. On further proof, the affidavits of the cap- 
tors are admissible evidence without a release. 

5. Where a claim is rejected, the claimant is 
liable to pay all expenses which have accrued 
in consequence of his claim; but not such as 
arise in the cause independently of it. 

6. Of the clerk's fees, marshal's fees, and cus- 
tody fees: wliat allowable, and when a charge 
on the property. 

[Appeal from the district covurt of the Unit- 
ed States for the district of Massachusexto... 
In admiralty. 

Mr. Savage, for captoi-s. 
Mr. Hubbard, for claimants. 



STORY. Circuit Justice. The schooner 
Sally and cargo were captured as prize by 
the privateer Dromo, Frederick Slocomb, 
commander, at Cape Split Harbor in the dis- 
trict of Maine, on the 2Sth of November, 
1812, for an alleged trading with the ene- 
my. From the papers brought into the regis- 
try and the depositions in preparatory, it 
appears, that the schooner was licensed for 
the coasting ti'ade, and was at Eastport in 
the fore part of November, 1812, and cleared 
out from that place for Boston, on the 16th 
of the same month, having on board, ac- 
cording to the manifest sworn to by the mas- 
ter before the collector, a cargo consisting 
of five hundred bushels of salt. The only pa- 
pers found on board were the enrolment and 
license for the coasting trade. And although 
it appears troxa the examination of the mas- 
ter that he had a bill of lading on board, 
and also ^ a letter of instructions from the 
shippers, neither of them were produced by 
him, and the insti'uctions are yet withheld 
from the view of the court The real cargo 
on board is nearly three thousand bushels of 
salt. The claim for the cargo is made by 

1 [Reported by John Gallison, Esq.] 
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Brigham and Bigelow, as agents for Messrs. 
Josiah Dana", WJieeler and Bartlett, of East- 
poi% tlie asserted owners, who are citizens 
of the United States. And the claim for the 
schooner is made by the master, in behalf 
of the asserted owners, Messrs. Thomas 
Waiscoat and Kenhen Cousins, of Eden, in 
the district of Maine, who are also citizens 
of the United States. Reuben Cousins was 
the mate of the schooner during her voy- 
age. And although he left her, for no as- 
signed cause, after the capture, he has been 
admitted, through great indulgence, to giye 
his deposition in preparatory. I cannot but 
notice, that the ship and cargo are both 
claimed by agents of the owners, although 
the owners are themselves citizens of, and 
resident within the state of Massachusetts. 
I cannot approve of this practice. In all 
cases where it is practicable, it is the duty of 
the owners to claim in person, or at least to 
annex their own affidavit to the special facts 
stated in support of the claim. There is great 
danger from a different course; it leads to 
the substitution of the oaths of mere unin- 
formed agents, who can in general testify 
only to their belief, instead of the oaths of 
the parties, who are conversant with the 
facts, and have the most weighty responsi- 
bility attached to their conduct. There is yet 
less reason, in the case before the court, for 
the claim of that part of the schooner, which 
is owned by Reuben Cousins. He is on the 
spot, and ought to have made his own per- 
sonal claim; and I am utterly at a loss to 
conjecture, upon fair grounds, why his in- 
terests should, in preference, have been en- 
trusted to the common agency of the master. 
Upon the hearing of the cause in the dis- 
trict court, the learned judge, on account of 
the extraordinary difference between the 
manifest and the real cargo on board, the 
nature of the voyage in the immediate vi- 
cinity of the British dominions, and other 
suspicious circumstances, directed further 
proof to be made, by plea and proof. This 
solemn mode of proceeding, so seldom re- 
sorted to, was of itself calculated to excite 
the utmost diligence of all the parties in in- 
terest. "Plea and proof," says Sir "William 
Scott, in The Magnus, 1 C. Rob. Adm. 31, 
"is an awakening thing: it admonishes the 
parties of the difficulties of their situation, 
and calls for all the proof, that their case 
t-an supply." It was therefore to be exi)ected, 
that the claimants would have given the 
most plenary and circumstantial account, by 
competent testimony, of the actual loading 
of the whole cargo at Eastport, and the most 
explicit denial of an intercourse with the 
British provinces. How far this most just ex- 
pectation has been realized. I shall have oc- 
casion by and by to consider. Whether the 
present was a case, in which further proof 
ought to have been allowed, it does not be- 
come necessary now to decide, because no ex- 
ception has been taken to the allowance; 
otherwise, perhaps, it might have admitted 



of great question, how far a party would be 
entitled to set up his own illegal conduct as 
a title to further proof. The rule adopted, 
and as I apprehend now firmly established, 
that no person shall be permitted, in the 
prize courts, to found a claim to property 
upon any act, which is illegal and reprobated 
by the law of the country, applies with 
stronger force to a case requiring further 
proof. Such an indulgence is allowed to hon- 
est mistake or negligence, but never to fraud 
or illegal conduct. 

In the examinations in preparatoiy, the mas- 
ter has not given his testimony in a manner 
entitling him to extraordinary credit. He 
contents himself with general statements of 
facts, respecting which he must be presum- 
ed to have accurate knowledge. He says "he 
cannot recollect the day precisely, on which 
he sailed from Passamaquoddy, the last clear- 
ing port, but it was between the 16th and 
2Sth of November." He cleared out, as his 
manifest shows, on the 16th of November, 
and he was captured, as he himself declares, 
on the 28th of November. Surely a man or- 
dinarily intent upon declaring the exact 
truth could not have dealt in such vague and 
ambiguous terms respecting facts, of which 
a master of a vessel cannot be presumed ig- 
norant. He states also, that the cargo "was 
all put on board betwixt the 14th and 16th 
of November," "that the whole of said lading 
.was put on board at one port, at the time 
before stated," and "some of it was taken 
from the stores of the shippers, in Eastport, 
and the rest from a lighter or schooner sent 
by the shippei^ alongside the Sally." He 
admits that the cause of capture was the 
great difference between the cargo and the 
manifest. The mate is not more explicit, as 
to the time o4the sailing on the voyage. He 
says that the schooner sailed from Eastport 
between the 15th ^and 26th of November: 
and as to the other facts, he concurs with 
tlie master. There are great difficulties in 
reconciling this testimony with the papers in 
the cause. If on the IGth of November the 
whole cargo of salt was on board, why was 
it not included in the manifest? It is im- 
possible to contend, that the master did not 
know the difference between five hundred 
and three thousand bushels. He was bound 
to know the quantitj'- on board; and he was 
guilty of the gi-ossest departure from ti'uth. 
if the whole cargo was then actually on 
board. He deliberately applied to the cus- 
tom-house for a clearance, delivered a mani- 
fest of his cargo, and made oath to the verity 
thereof. What then is the court to believe? 
The solemn asseveration of the master, made 
at the time of his clearance, of facts then 
within his admitted knowledge, which he 
had then no inducement to conceal or deny,, 
or his examinations taken when he has be- 
come materially interested to gloss over the 
transactions of his voyage and to give color 
to his former conduct? I confess that I am 
strongly inclined to lean in favor of the for- 
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iner. But it is sufficient if tlie inaster lias 
so coudueted liimself, as to take away all 
reasonable credit from his assertions. He 
Is so necessary a witness, that if he be com- 
pletely discredited or brought into disrepute, 
a case must be very clear of all enemy con- 
tamination, not to be weighed down by his 
prerarications, especially when his counsel 
can support the innocence of his present 
statements, only by admitting his palpable 
contravention of the laws. 

By the act for the regulation of the coast- 
ing trade (Act Feb. 18, 1793, c. 8, §§ 14, 18, 
[1 Stat. 309, 312]) the master of every vessel 
engaged in the coasting trade between ports 
of the same state, and having on board 
goods of foreign- growth or manufacture ex- 
ceeding $800 in value, is required to sub- 
scribe and deliver to the collector of the 
customs a duplicate manifest of his whole 
cargo, attested by his oath, under a penalty 
of $100. And if the value be less than $S00, 
he is required to have on board a manifest 
of his cargo, under the penalty of $40, and 
the forfeiture of all foreign goods on board, 
which are not included in the manifest. 1 
must talce the value of the present cargo of 
salt to have exceeded ?800; it was therefore 
necessary to have obtained a clearance from 
the custom-house: and this- could only be 
done by delivering a duplicate manifest of 
the whole cargo, according to the act 

Upon the supposition of the whole cargo 
being laden at Eastport, it has been attempt- 
ed to excuse the conduct of the master, by 
evidence tending to show, that it has been a 
common usage at that place, to obtain a 
clearance of foreign goods not liable to du- 
ties at the custom-house, under a. manifest 
grossly varying from the real cargo. One 
witness states, that he has presented mani- 
fests of cargoes of salt, from five hundred to 
one thousand bushels, which have generally 
measured from four thousand to five thou- 
sand bushels. Another witness (and these 
two are the only witnesses to the point) 
states his belief, that it is the practice for 
vessels to clear out from Eastport witli salt, 
without paying much regard to the exact 
quantity, frequently carrying a larger number 
of bushels than are cleared out, and that the 
collector is not, to his knowledge, scrupulous 
as to the exact quantity shipped. 

It is hardly necessary to observe, that the 
attempt to establish a usage in contravention 
of law, must ever be a difficult, if not an im- 
practicable task. Such a usage can never 
have a legal existence, and if it derive effect 
from the connivance or negligence of public 
officers, it deserves the most severe reprehen- 
sion. If indeed the revenue officers of this 
disti'ict can be laid asleep, I trust and hope 
that the law has yet vigor enough to awaken 
them from their slumbers, and to dispel the 
dream of imagined security from the viola- 
tors of its precepts. But there is not a shad- 
ow of evidence to establish any such usage. 
The practice of one or two persons, to falsify 
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their own solemn oaths by evasions of the 
laws, cannot be admitted to establish a gen- 
eral presumption, that all persons so con- 
duct themselves. It might as well be con- 
tended that the existence of proofs of fre- 
quent smuggling established the position, 
that the whole mercantile community in- 
dulged in the odious practice. I hold myself 
bound to reject all presumptions in favor of 
the party, who claims protection from illicit 
conduct; and if a reasonable presumption 
arise, from other circumstances in the case, 
of a tmde with the enemy, I shall feel little 
difficulty in applying it pro salute legis. 

From the geographical situation of East- 
port, we all know that it is within the im- 
mediate vicinity of the British provinces. It 
fs scarcely removed more than two or three 
miles, and the dividing waters are common 
to both nations. It is asserted by the claim- 
ants, that salt at Eastport is not worth more 
than from twenty-three to twenty-five cents 
per bushel, and at Boston it is said to be 
worth fifty cents per bushel. The temptation, 
therefore, to illegal intercourse was great, 
and the opportunity every way favorable. If 
the whole cargo was taken on board at East- 
port, what possible inducement could there 
have been to conceal the real quantity at the 
custom-house? None has been, and I pre- 
sume no honest one could be suggested. That 
a part of the cargo, about five hundred bush- 
els, was actually taken on board at that port, 
seems conceded on all sides; and if the in- 
tention were, under cover of this circum- 
stance and the supposed irregularity of the 
custom-house, to complete the cargo by com- 
merce with the enemy, the conduct of the 
master was precisely what it should have 
been. He was at liberty to make a truce 
with his conscience, and if detected, to shield 
himself without scruple under the protection 
of an infraction of the municipal regulations 
of his country. 

Upon the original hearing, the case was so 
pregnant with difficulties and suspicions, that 
it called loudly for further proof of the most 
unquestionable and explicit nature. What 
has been produced? The mere loose, general 
and inaccurate affidavits of witnesses, who 
testify that salt was laden on board the 
schooner at Eastport, partly from a wharf, 
and partly from a schooner alongside of the 
Sally. This is not denied. It is remarkable 
that not one witness speaks of the quantity, 
and every word of the testimony is perfectly 
consistent with the supposition, that five 
hundred bushels only were laden there. 
There is obviously in the wording of the affi- 
davits, an intention to avoid the statement of 
any precise quantity. This is not all. The 
claimants, who were upon the spot, have not 
given their own affidavits, as to the quantity. 
They have furnished no accoimts of pur- 
chases, and no vouchers. From the circum- 
stances relied on of the lading of a part of 
the cargo from a schooner, it is obvious that 
there must then have been a recent purchase 



SALLY (Case No. 12,258) 



[21 Fed. Gas. page 246] 



of that part of the cargo; yet no account of 
the quantity of the purchase is produced. 

Further: Where was the Sally between the 
16th and the 2Sth of November, the day on 
which she "O'^as captured? No account what- 
soever is given of her; a perfect silence 
reigns over this part of the case; and yet, 
considering the place of capture, and the di- 
rect plea and allegation of a trade with the 
enemy, it was of the last importance to es- 
tablish the whole course of her voyage. The 
master and the mate, notwithstanding their 
original examinations were taken within a 
month after the capture, say nothing precise 
on the subject; and no attempt has been 
made on the part of the claimants to escape 
from the obscurity or generality of their 
statements, by giving more exact informa- 
tion. The court have a right to expect the 
most accurate information from parties, hav- 
ing within our own jurisdiction the means in 
their own power, if they choose to use them, 
for clearing up every obscurity. They have 
not so done. What then must be the legal 
presumption? I think it must unavoidably 
be, that if the whole facts wei'e truly dis- 
closed, they would not avail in favor of the 
claimants. If we turn to the affidavits inti'o- 
duced by the captors, there can no reasonable 
doubt remain, as to an actual trading with 
the enemy. They state explicitly, that they 
saw the Sally and two other schooners lying 
in 01am Cove, in the province of New Bruns- 
wick, about the 20th of November, and a 
small black vessel delivering salt to one of 
them. 

It has been argued, that these affidavits are 
not admissible, because the captors are not in 
any case competent witnesses. The objection, 
supposing it valid, certainly does not apply 
to the testimony of W^illiam Waller and Isaac 
Strout, for they did not belong to the crew; 
and taking their testimony together, it is 
certainly unfavorable to the claimants. The 
testimony also of William Gillpatriek, an offi- 
cer of the Dromo, seems free from this objec- 
tion; for he swears that he had disposed of 
all his interest in the prizes made during 
the cruise, and he may therefore be consider- 
ed as standing in th.e situation of a witness 
under a release.2 Now if he is fully credit- 
ed, there is complete evidence of a trading 
with the enemy; and corroborated as he is 
by Waller, I think it difficult to resist the be- 
lief of his statements. But how stands the 
objection in point of law? If it is to prevail, 
it must be upon the footing of the prize law, 
and not of the common law; for the latter 
has, in general, no connexion with the course 
of prize proceedings. It is a general rule in 
the prize law of England, (from which ours 
may be considered to be derived,) that the 
evidence to acauit or condemn must, in the 
first instance, come from the ship's papers 

2An assignment of prize property is good at 
common law; and after condemnation the title 
becomes by a retro-active operation perfect in 
the assignee. Morrough v. Comyns, 1 Wils. 211. 



and the preparatory examinations of the 
master and crew of the captured ship. By 
the French law, the depositions also of the 
captors are admissible; but in this stage of 
the inquiry, the law of England will not suf- 
fer them to be received (Coll. Marit. 76; Duke 
of Newcastle's Letter, Coll. Jurid.), and it is 
rarely permitted to the captoi-s to produce 
any evidence, on account of its obvious tend- 
ency to derange the simplicity of prize pro- 
ceedings, which, the court is at all times so- 
licitous to presen'e. But in eases of preg- 
nant suspicion, or to induce an order for fur- 
ther proof, extrinsic evidence on the part of 
the captors is sometimes admitted; and in ex- 
ercising this authority, no exact rule can be 
laid down, and the court must be governed 
by a reasonable discretion under the particu- 
lar circumstances of the case. After an or- 
der of plea and proof, the cause is always 
open for evidence to both parties; and in 
such cases, and also on an order for further 
proof, it is clear that the claimant's own affi- 
davits and documentary evidence are admis- 
sible. Why not, on plea and proof, the affi- 
davits of the captors; as to facts within their 
own knowledge? It is said that they have a 
direct interest in the event of the suit. This 
also is true as to the claimants; and upon 
principle I can perceive no ground to exclude 
tlie captors' affidavits, which, would not also 
apply to the claimants. 

No authority has been produced at the argu- 
ment to show, that in cases, .where the cap- 
tors are admitted to give evidence on fur- 
ther proof, their affidavits are inadmissible. 
At first view the cases of The Drie Gebroed- 
ers, 5 O. Rob. Adm. 343, note a, and Amitie. 
6 C. Hob. Adm. 269, note a, would seem to 
sustain the objection. The common law dis- 
tinction, as to competency and credit, is 
there taken and admitted. The controversy 
was between persons claiming to share as 
joint captors, and the court rejected a wit- 
ness who had been released, but still ad- 
mitted that he thought himself entitled at 
law, and admitted a witness who was re- 
leased, and yet declared, that though barred 
at law, he expected to share from the boun- 
ty of the master, if the claim succeeded. 
Neither of these were cases of further proof 
granted as an indulgence to claimants. In 
the case of The Haabet, 6 Rob. 54, the court, 
on the original hearing, refused to admit 
the affidavits of the captors for the purpose 
of working condemnation, or at least to save 
the captors from expenses, upon the gi'ound 
that there was an utter defect of all circum- 
stances of suspicion in the original evidence. 
Sir W. Scott said: ""If i snould accede to 
this demand, the consequence would be. that 
I must do it upon a uniform principle of ad- 
mitting affidavits universally and in all cases, 
though there should be nothing to excite sus- 
picion in the original evidence, and though 
the language of all the witnesses is as pre- 
cise as possible. I can come to no such con- 
clusion." "Looking to the depositions (of the 
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captured) I am obliged to hold, that the 
affidavits of the captors are inadmissible." 
In the Glierktigheit, Id. 58, note a, -when, on 
the original hearing, affidavits of the captors 
were offered to prove the destination of the 
ship, Sir W. Scott said: "Certainly if the 
captors' evidence could alone be taken, it 
would be sufficient to substantiate this aver- 
ment, but the court is under the necessity of 
not taking their representation alone, and 
if that is positively contradicted, the court 
finds itself under a dilemma, to which it must 
always expect to be reduced by admitting 
such affidavits. When the facts are positively 
denied, and that denial cannot be invalidated 
by any adequate means of estimating the 
credit of the witnesses, there is no other way 
of proceeding, but by laying out of the case 
all this extrinsic matter, and by recurring to 
the original evidence." The ground then, on 
which these determinations rest, is, that if 
the testimony of the captured is positive and 
direct, and no circumstances of suspicion in- 
tervene^ the court, on the original' hearing, 
will adhere to the original evidence, in prefer- 
ence to extrinsic evidence offered by the cap- 
tors. But it is not intimated in either case, 
that the affidavits of the captors are inad- 
missible, on the general ground of the incom- 
petency of the witnesses; and there is no 
suggestion of a release. 

On the whole, I cannot find any sufficient 
authority, which precludes the court from re- 
ceiving the affidavits of the captors, in cases 
of fm*ther proof, where any evidence on their 
part is admissible; and of facts, which are 
within their special knowledge if suspicion 
attaches to the original transaction, I see no 
reason to preclude them from giving testi- 
mony, at least for the purpose of requiring 
the most explicit disavowal on the part of the 
claimants. Where further proof is required, 
the captors are not more interested than the 
claimants. There is a foundation laid, at 
least, in the original defects of evidence, to 
call the vigilant attention of the court; and 
though, if the testimony were balanced, the 
court ought to incline to the side of the claim- 
ants, I can easily conceive of cases, where at 
least equal credit would belong to the cap- 
tors. I admitted therefore the affidavits of 
the captors to be read at the hearing; and I 
am not yet satisfied that that proceeding im- 
pugned any known rule of the prize court. 
The Maria, 1 0. Rob. Adm. 340, 349, note a. 
But I am free to acknowledge, that my pres- 
ent judgment is not founded on the affidavits, 
to which the exception would legally apply. 
Independent of th^e, there were such vehe- 
ment suspicions and mala fides attached to_ 
the transactions, that if they were not re- 
moved by the further proof of the claimants, 
a condemnation seemed inevitable. That fur- 
ther proof has been made, and I have no hesi- 
tation in pronouncing, that it is wholly un- 
satisfactory to prove the innocence of the 
claimants. By the general rule of the prize 
com't, the onus proband! lies on the claim- 
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ants, and if it were otherwise in this particu- 
lar case, the order for further proof would 
impose on them the same responsibility. I 
feel a thorough conviction, that I am doing no 
injustice to the claimants by declaring the 
schooner and her cargo good and lawful prize 
to. the captors, on account of illegal traffic 
with the enemy. Decree reversed. 

(Second Hearing.) 

STORY, Circtfit Justice. The principal 
questions on the merits having been now dis- 
posed of, an application has been made to the 
court respecting the taxation of the costs and 
expenses against the claimants. The bill pre- 
sented to the court is as follows, viz.: 

Attorney's fee ? 25 00 

Depositions. 
F. Slocomb $600 



S. Lee 



6 00 



W. Gillpatrick 3 00 

W.Walter 2 00 

J. Strout 2 00 



Surrey and Appraisement. 

Surveyor's fees ?24: 00 

Marshal's do 9 50 

Clerk's do 4 00 



Marshal's fees and charges 

Clerk's fees, entry, filing, recording, 
&c 



19 00 



37 50 
75 94 

25 00 



$182 44 
Circuit Court, May, 1813. 

Copies $ 35 00 ^ 

Attorney's fee 25 00 " 

Filing, recording, &c 25 00 

John Rice's bill 82 67 

$350 11 

The items objected to by the claimants are, 
1. The clerk's fees for recording the proceed- 
ings, and for the copy thereof transmitted to 
this court. 2. The marshal and clerk's fees 
on the sale under a perishable monition. And 
3. Mr. Rice's bill for dockage and custody. 

It is the imguestionable rule of the court, 
that the claimants shall not be liable for ex- 
penses, which would have been incurred in- 
dependently of the intei'position of their claim; 
but for all charges and expenses, which grow 
out of their claim, they must be held respon- 
sible. On this ground, the commissioners' 
fees for the depositions taken under the 
standing interrogatories, though not objected 
to, must be deducted; but the expenses of the 
depositions of" Slocomb and others, which 
were admissible on the order for further 
proof, are properly chargeable. The survey 
and appraisement, having been made at the 
instance of the claimants, fall under the same 
consideration. 

The objection to the clerk's fees for record- 
ing, &c. rests upon the ground, that he is not 
obliged to record all the proceedings in the 
circuit court; and, at all events, is not ob- 
liged to record the evidence. But however 
true the latter position may be under our- 
practice, as to causes on the instance side of 
the admiralty, (on which I give no opinion), I 
am well satisfiedj that the clerk is bound to 
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record the whole proceedings in this court in 
prize causes, as the evidence is always in 
writing, and inseparable from the allegations 
of the parties. 

The ship's papers and preparatory examina- 
tions constitute the essential and indispensa- 
ble proofs of a right to acquittal or condemna- 
tion; and foreign nations, as well as our own 
citiijens, are interested in the preservation of 
a perfect record of all the evidence submitted 
to prize tribunals; and I take upon me to 
say, that such is the general practice in the 
admiralty courts of other countries. It is 
not contended, that the sum charged by the 
clerk is more than a reasonable compensation 
for the labor of recording the proceedings, 
and it must therefore be allowed, unless it ex- 
ceed the sum allowable by law. 

As to the fees for the copy of the proceed- 
ings, it is a mere question of fact, whether 
the sum claimed by the clerk is to be allow- 
ed or not. The statute of 1st of March. 17&3, 
c. 20 [1 Stat. 332], has prescribed the fees 
of the clerk for services of this nature, and 
the court is bound to apply the regulations. 
It will be easy for lie counsel to ascertain 
the amount which will become thus due to 
the clerk, and that sum and no more can 
be allowed. 

As to the marshal's and clerk's commis- 
sions on the sales of the cargo by order of 
court, I think that, in general, it must be 
^ considered a charge on the property itself. 
It is a proceeding adopted for the benefit of 
all paities, and unless in very special cases, 
should be paid by the party, to whom the 
property is ultimately awarded. Nothing has 
been presented to the court, to distinguish 
the present case from the general rule. 

As to the dockage of the schooner, I think 
it must be allowed against the claimants, 
from the time of the interposition of their 
claim to the time of the delivery on bail. 
This expense was necessarily incurred for 
the preservation of the vessel, during the liti- 
gation of their claim; and they have not, in 
my Judgment, entitled themselves to be re- 
lieved from the burthen. Cases may occur, 
in which it would be highly proper to make 
this a charge on the property. 

With respect to the charge of Mr. Bice for 
custody, the allowance of it depends alto- 
gether upon the facts. If a person was actu- 
ally employed to take care of the schooner 
during the whole time, a proper compensa- 
tion for his services ought to be allowed. 
If no person was employed, I should not, as 
at present advised, incline to gi*ant a com- 
pensation for ideal custody. There should 
be an actual superintendence over the prop- 
erty, to entitle the party to g, beneficial rec- 
ompense. And even in cases of actual cus- 
tody, if there be gross negligence or fraud, 
I should have no difiieulty in refusing the 
party any compensation. Let the captors 
show, by affidavit, whether there has been 
any actual custody, and what would be a 
reasonable compensation. If actual custody, 
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with competent diligence, be shown, I shall 
allow the item against the claimants, as this 
is not a case entitling them to a very favor- 
able consideration in this court. 



SALLY (UNITED STATES v.). See Case 
No. lG/21d. 



Case No. 12,259. 

The SALLY MAGEE. 

[Blatehf. Pr. Cas. 379.] i 

District Court. S. D. New York. July 30, 
1863. 

Prize — Enemy PnopEiiTT. 

Vessel and cargo condemned as enemy prop- 
erty, the claimants being, at the time of the 
capture, citizens and residents of one of the 
seceded states of the Union, 

In admiralty. 

BETTS, District Judge. The above suit, 
as presented on the hearing before the court, 
on the pleadings and proofs therein, raised 
two main questions for the consideration of 
the court: Firat, whether the claimants, be- 
ing citizens and residents of one of the 
seceded states of the Union at the time of 
the capture of the above vessel and cargo, 
had imputable to and impressed upon them 
the character of alien enemies because of the 
condition of public hostilities then subsist- 
ing between the state of their residence and 
the United States; and, second, whether, 
upon the proofs in the case, the claimants 
possessed such proprietary interest in the 
cargo captured as to constitute them own- 
ers thereof, within the rules of the prize 
law; and, due deliberation being had in the 
premises, it is considered and found by the 
court that the aforesaid vessel and cargo so 
seized were, at the time, enemy property, 
and that the claimants then possessed t]\e 
legal ownership thereof. Wherefore, judg- 
ment of condemnation and forfeiture against 
the same is ordered. Decree accordingly. 

An appeal was taken to the supreme court 
from this decree, as to the cargo but not as to 
the vessel. That court, at the December term, 
1865, affirmed the decree of the district court 
fas rendered in Case No. 12,260]. See [Frv v. 
U. S.1 3 Wall. [70 U. S. 451.] [See, also, Case 



Case Wo. 12,260. 

The SALLY MAGEE. 

[1 Blatehf. Pr. Cas. 382; i Betts, Pr. Cas.] 

District Court, S. D. New York. Julv 30, 
1863.2 

PlSIZE— AvErtMEN-TS — PeOPF.RTT OP COMSIGXEES— 

Belligerent Captous— Neutrai, Creditors— 
Powers of United States— Test Oath. 

1. Supi)ression, in the test oath to the claim, 
of the fact that the claimants were resident 

1 [Reported by Samuel Blatchford, Esq.] 

2 [Affirmed in 3 Wall. (70 U. S.) 451.] 
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traders in the enemy's country, it averring that 
tliey were citizens of the United States. 

2. The case of The Hiawatha, 2 Black [67 
U. S.] 635. determines that the United States 
irivernment is, in this war, clothed with all 
the rights conferred by international law upon 
separate nationalities in a state of public hostil- 
ities with each other; and that a vessel and the 
cargo on board of her, being the property of 
residents in an insurrectionary state of the 
United States, are enemy's property, and sub- 
ject, in the federal court, to condemnation, on 
capture at sea, as lawful prize. 

3. A libel in a prize case need contain no 
further averment than that the property seized 
is prize of war. 

4. In contemplation of war, the cargo in this 
case became the property of the consignees 
from the time of its being laden on board of 
the vessel and from tne execution of the bills 
of lading therefor. 

5. It is a settled principle of the prize proce- 
dure that belligerent captors are discharged of 
liens or equities of neutral creditors resting 
upon the effects of an enemy seized at sea. The 
acts of congress of July 13, 1861, August 6, 
1861, and March 3, 1863 (12 Stat. 255. 319. 
762), relate to confiscations for intraterritorial 
offences, and not lo capture at sea. 

In admiralty. 

BETTS, District Judge. The above vessel 
and cargo were captured, as prize, at sea, off 
Cape Henry, June 26, 1861, by the United 
States ship-of-war Quaker Gity, and were 
sent to this port for adjudication. A libel 
•was filed against the prize July 9 thereafter, 
in which were set forth, under special alle- 
gations, various causes of seizure, amount- 
ing to confiscable offences, according to pub- 
lic law. Three several claims were inter- 
posed thereto by the same proctor, July 23, 
1861, in which, on the accompanying test 
oaths, it is attempted to raise .particular is- 
sues of pleading in the suit. 

1. Alexander Soule intervened, as master 
of the vessel, on behalf of David Currie, 
■William Ourrie, George Allen, Isaac Daven- 
port, Jr., Robert Edmond, and James H. 
Blair, as owners of the vessel, her taclile, 
and furniture, averring that they were citi- 
isens of "the United States of America," and 
not disclosing the fact that they were resi- 
lient traders in Richmond, Virginia, an in- 
surrectionary state, then in open rebellion 
And war against the United States, although 
the master attached his test oath to the claim, 
asserting his knowledge of the ownership 
and citizenship of the claimants. 

2. Charles M. Fry, Overton M. Price, and 
Chapman J. Leigh interyened on behalf of 
tliemselves and Dunlop, Moneure & Co., and 
claimed 473 bags of coffee marked "X," and 
1,450 bags marked "D M," of the said cargo, on 
the allegation, in substance, that the consign- 
ment made on the voyage to Dunlop, Lloncui-e 
■& Co., the last-mentioned finn, was, on arrival 
of the said vessel as prize, liable to the claim- 
ants In the sum of $35,320 and upwards, for 
acceptances and advances of money agreed 
to be_made, and actually made, in good faith, 
and tiiat the claimants were directed and au- 
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thorized to receive the said coffee, and take 
charge of and sell the same, and apply the 
proceeds thereof, so far as needed, towards 
the payment of their own demands, and to 
hold the surplus for account of Dunlop, Mon- 
eure & Go. The test oath to this claim was 
made by Overton M. Price, one of the claim- 
ants. 

3. The same claimants intervened and filed 
a further claim in the name of G. M. Fry & 
Co., to 1,529 bags of coffee marked "E D," 
and 10 half barrels of tapioca, part of the ear- 
go of the vessel, and alleged their right and 
title to the coffee and tapioca to have thus 
accrued: that the firm of Charles Coleman 
& Co., of Rio Janeiro, were directed, as fac- 
toi-s and commission merchants, there resid- 
ing, to purchase and ship the merchandise 
above specified, for the account and to the 
consignment of Edmond, Davenport & Co., 
but that, by its invoice, it appearing that the 
purchase was not made at, or within the 
limits as to price, the said Davenport & Co., 
refused it as purchasers, or otherwise than on 
account of the shippers, Charles Coleman & 
Co., and Davenport & Co., authorized the 
claims to receive the same' in their place and 
behalf; and that the firm of Coleman & Co. 
is composed of subjects of the queen of Eng- 
land, residents in Rio Janeiro, and that of> 
Davenport & Co. of citizens of the United 
States. The test oath to this claim was 
made by Overton M. Price, one of the claim- 
ants, who swears to the residence and citi- 
zenship of the respective parties from his own 
knowledge, excepting that no other than his 
own firm reside within this district; and he 
adds that he believes, from the correspond- 
ence of the parties, the other facts to be 
true. But he omits to state, what he must 
necessarily have ascertained from the corre- 
spondence, that the firm of Davenport & Co. 
were citizens and residents of Virginia, an 
insurrectionary state. 

It appears from the ship's papers, the 
proofs taken in preparatorio, and the oath on 
the ship's registry, that the vessel was built 
at Baltimore, in 1857, and was registered in 
the port and district of Richmond, in Virginia, 
on the 5th of August, 1857, in the name of 
David Currie, William Currie, George W. Al- 
len, Robert Edmond, Isaac Davenport, Jr., 
and James H. Blair, all of Richmond, afore- 
said, her only owners, and on the oath of one 
of the said owners. It was admitted, on the 
hearing, by both parties, that the vessel was 
despatched from Richmond, on the outward 
voyage in question, January 2, 1861, laden 
with the cargo of American produce, shipped 
by Davenport & Co., of that place, (Dunlop, 
Moneure & Co., of the same place, being in 
part interested in the same shipment and in 
bill of lading therefor,) consigned by Daven- 
port & Co. to Charles Coleman & Co., of Rio 
Janeiro. The vessel took in her return cargo 
at Rio, May 10, 1861, bound to Richmond. 
The cargo was consigned in part by Coleman 
& Co. to Dunlop, Moneure & Co., and the resi- 
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due to Davenport & Co., at Bichmond, or 
tlieir assigns, he or they paying freight, and 
with no other condition or reservation annex- 
ed thereto. The , transaction, accordingly, 
appears, upon the face of the ship's papers, to 
be a trading het-\veen two finns, resident in 
Richmond, A'irginia, and another in Rio Ja- 
neiro, by the consignment of domestic prod- 
ucts by the Rielimond houses to Coleman & 
Co., in Rio, and tlie transmission back by the 
latter of the proceeds thereof, in native prod- 
ucts of the country of those consignees. 
The vessel sailed on her outward voyage be- 
fore the war commenced, and she returned 
and was captured off our coast without pre- 
vious knowledge or notice of the state of 
war, or of the hlockade of the port of Rich- 
mond, to which she was destined and sail- 
ing. The defence of the pleadings was put 
in with a view to contest on the merits the 
cardinal questions then pending in litigation 
in relation to tlie validity and effect of the 
war measures of the government and the law- 
ful authority of the judiciary under the exist- 
ing state of rebellion, which matters have 
since been determined by the supreme court 
of the United States in the case of The BQa- 
watha, 2 Black [67 U. S.] 635. The judg- 
ment of the com't in that case determines 
that the United States government is, in this 
war, clothed with all the rights conferred by 
international law upon separate nationalities 
in a state of public hostilities with each oth- 
er. That ease settles the further point pre- 
sented in this, and adjudges that a ship and 
the cargo on board of her, being the property 
of residents in an insurrectionary state of the 
United States, are enemy's property, and 
subject, in the federal courts, to condemna- 
tion, on capture at sea, as lawful prize. 

There is no just ground of exception to 
the sufficiency of the allegations in the libel. 
It is needlessly special and diffuse, and would 
have adequately complied with the rules of 
pleading in prize causes had it contained no 
further averment than that the seized prop- 
erty is prize of war. The Adeline, 9 Cranch 
[13 U. S.] 244; The Fortrma, 1 Dod. SI; 
Hall. Int. Law, c. 31, § 22. No prejudice is, 
therefore, worked to the claimants, if the 
libeUants fail to prove with exactness all the 
allegations spread out upon the libel, or if 
the manner of pleading the offence be faulty 
in point of form, since the averments set 
forth the seizure at sea of the vessel and 
cargo, as prize of war, by a public ship of the 
United States. 2 Wheat Append. [15 U. S.] 
19. The vessel was, at the time of capture, 
approaching the port of Richmond, free from 
all inculpable intentions, inasmuch as she 
was without wai-ning or knowledge of the 
existing blockade, and her condemnation is 
asked by the government solely upon the 
ground that both ship and cargo are enemy 
property. The claimants can secure no ex- 
emption for the prize by means of the charac- 
ter which they so reservedly and guardedly 
apply to themselves of "citizens of the Unit- 



ed States." The actual owners of the prop- 
erty seized are domiciled traders in Virginia, 
and the supreme court, in their late decision 
above referred to, declare that citizens of the 
United States in rebellion and war against 
their country are enemies. The public ar& 
not yet in possession of the full judgment 
of the supreme court, exhibiting all the facts 
and doctrines it establishes in the various 

, particular cases covered by that decision; 

I but it is believed that the forthcoming publi- 
cation of the official report of the cases com- 
prised in the decision will show that it dis- 
poses of the main points involved in this- 
case. 

So far as the evidence before the court 
fixes the interest and posture of these claim- 
ants in respect to the cargo, they stand only 
as creditors of the consignees, Dunlop, Mon- 
cure »fe Co., having no lien on the property^ 
even as against Ihem, and no demand sub- 
sisting against the consignment to Daven- 
port & Co., or their assigns personally, or 
against the consignors of the cargo, Coleman 
& Co. In contemplation of law, the cargo 
became the property of the consignees from 
the time of Its being laden on board of the- 
ship, and from the execution of the bills of 
lading therefor at Rio Janeiro, May 10, 1801. 
This is a settled doctrine of the Amei*ican 
courts of law and admiralty, and, correlative- 
ly, of prize courts. Grove v. Brien, 8 How. 
[49 U. S.] 429; Fitzhugh v. Wiman (in eiTor) 
9 2n. Y, (5 Seld.) 562; Lawrence v. Mintuni,. 
17 How. [58 U- S.] 100, 107; McKinlay v. 
Morrish, 21 How. [62 U. S.] 355; The MeiTJ- 
maek, 8 Cranch [12 U. S.] 317. The inter- 
vention of the claimants rests upon a sup- 
posed right or equity in them to counteract 
the operation of that rule, and to rescue these 
consignments from its effect by the interposi- 
tion of tacit priorities possessed by them. 
There is scarcely a principle more unques- 
tionably recognized in prize procedures than 
that belligerent captors ai*e discharged of 
liens or equities of neutral ereditoi-s resting^ 
upon the effects of an enemy seized at sea, 
Upton, !Mar. Law (2d Ed.) and cases col- 
lected, 153, 158. Neither the ship's papers 
nor the proofs in preparatorio afford any 
evidence tliat the consignees did not acquire 
full title to this cargo. It is proved that 
the existence of the war was not known un- 
til the capture of the ship and cargo had 
been consummated; and the transaction sug- 
gested in the claim, that Davenport & Co. 
refused to accept the consignment made to 
them, and authorized the claimants to re- 
ceive it, must necessarily have been a trans- 
action subsequent to the actual seizure of the- 
goods as prize, because the necessitj' and 
possible availableuess of such a procedure 
could not be known to the parties until the- 

I capture was actually perfected. It cannot 
be implied that a transaction of that char- 
acter could divest the ownership vested by 
law in the consignees originally, or impair 
the validity of the prize captures. Such cap- 
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tiire acquires a force and privilege of no 
less vigor than tlie arrest of the property on 
an execution against the consignees in favor 
of a judgment creditor. A voluntary shift- 
ing of the apparent ownership of the property 
for the pui-pose indicated cannot be sustained 
except upon very satisfactory evidence of 
bona fides and justness in the operation. 
The allegations in the claims and test oaths 
must, therefore, be accepted as a legal con- 
struction of their rights adopted by the 
claimants, and not as the result of any evi- 
dence in the ease proving a lawful change 
of interests in the cargo after the commence- 
ment of the voyage. 

The acts of congress (12 Stat. 255, 319, 
762) cited by the claimants relate to confis- 
cations for interterritorial ofEences, and not 
to captures at sea of prize of war, and con- 
tain no provisions applicable to this suit. 
The cargo became, therefore, upon the facts, 
stamped with the character of the consignees 
and the ship from the inception of the voy- 
age, and could not, by the subsequent inter- 
ference of othei' parties in the adventure, be 
so varied from that condition as to avoid 
belligerent rights attached to it. The Mary 
and Susan, 1 Wheat. [14 U. S.] 25. 

I am of opinion, accordingly, upon the whole 
case, that the facts and the law appertaining 
to it support the prosecution. The Auroi-a, 
4 C. Rob. Adm. 218; The St. Jose Indiano, 
1 Wheat [14 U. S.] 208. A decree of condem- 
nation and forfeiture of the vessel and cargo 
is, therefore, ordered. 

NOTE. The counsel for the claimants, in 
the written brief submitted by them, state: 
"If any doubt is entertained by the court as to 
the truth and good faith of the claimants' claim, 
further proof vill set it at rest." On the 10th 
of August thereafter the claimants filed their 
ajjpeal from the judgment to the supreme court 
without previous application to this court for 
leave to give farther proof in the suit. 

An appeal was taken to the supreme court 
from this decree as to the cargo, but not as to 
the vessel, and the decree was affirmed March 
12, 1S66. [3 Wall (70 U. S.) 451. For hearing 
on pleadings and proof, see Case No. 12,259. 
See, also, Case No. 12,261.] 



Case XQ"©. IS, 261. 

The SALLY MAGEE. 

The FOREST KING. 

The WINIFRED. 

The LYNCHBURG. 

[Blatchf. Pr. Cas. 596.] i 

District Court, S. D. New York. Jan., 1864. 

Prize PROPEHTr— CoMPExsATioy of Appraiser — 

Taxation as Costs— Charges for Boxding 

—Amount Allowed by Statute. 

1. An appraiser appointed by the court, on 
tlie application of the claimant, to appraise the 
prize property, with a view to its delivery on 
bail to the claimant, not having been paid his 
compensation, applied to the court to tax his 

1 [Reported by Samuel Blatehford, Esq.] 



costs for the service, and direct them to be 
paid out of the proceeds of the property, but 
the application was denied. 

2. The charges of appraising and bonding 
such property must be borne by the party who 
applies to have it bonded. 

3. The appraiser having charged 1 per cent, 
on the Value of the property appraised, and the 
nrize commissioners having reported that one- 
half of that amount would be a proper com- 
neusation, held, that the appraiser had no right 
to demand a quantum meruit for his services, 
or any further reward than the per diem al- 
lowance provided by statute or the standing 
rules of the court for that description of serv- 
ices. 

[In admiralty. See Cases Nos. 12,259 and 
12,260.] 

BETTS, Disti'iet Judge. Proceedings were 
taken before the court, in the term of Jtily, 
1861, after the arrest and prosecution of the 
above vessels and portions of their cargoes in 
prize, to obtain, on the part of the claimants, 
an appraisal of the coffee laden on board 
each vessel, with a view to bonding the sev- 
eral vessels and the coffee seized with them. 

In the ease of the Sallie Magee and her 
cargo, it appears that the district attorney 
objected specifically to the allowance of the 
application made by the claimants to have 
the prize delivered up on bail, but it does not 
appear that the libelants either disputed or 
agreed to the motions made for like orders in 
the other above-mentioned suits. Orders 
were, however, gi'anted, in all the eases, that 
the vessels and cargoes shoiild be delivered 
to the claimants, on bond, after appraisal by 
a single appraiser, designated in the respec- 
tive orders, who, it seems, took the oath of 
an appraiser, and assumed the duties of the 
oflBlce, and made return of his valuations in 
the matters submitted to him, and his report, 
which was duly placed upon the files of the 
court. It is to be implied that the respective 
parties were cognizant of the action of the 
appraiser in all the suits, and assented to or 
acquiesced In its result. 

The compensation claimed by the appraiser 
not having been paid to him, his counsel ap- 
plies to the court to adjust or tax his costs 
for those services, and order their satisfac- 
tion out of the prize products remaining with- 
in the jurisdiction of the court. Notice of 
such application was sei-ved by his counsel 
on the United States attorney, but no appeai'- 
ance in opposition to the motion has been 
formally made by any party. The court has 
hesitated to act upon this application, and 
has required explanations of facts and law. 
to justity interference in these matters judi- 
cially, and an award of costs individually to 
or against any party to these suits, or an im« 
position of them on the proceeds of the 
above prizes yet remaining within the au- 
thority of the court. 

In the first place, no practice in prize ac- 
tions is pointed out which entitles claimants 
in prize suits to demand a delivery of prize 
property on bail to them, or for their benefit, 
as against government captors, or to inter- 
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meddle with it at all, except for its preserva- 
tion when in a perishing condition. These 
proceedings were not based upon allegations 
of that character, and do not appear to have 
been further noticed on the part of the gov- 
ernment, than in the refusal of the district 
attorney to consent to the application of the 
claimants to bail or appraise the prize prop- 
erty*. If, however, the acts of the captors 
are to be considered as an acquiescence on 
their part, in the entry of orders by the court 
to name an appraiser and surrender the 
prizes to bail on appraisal thereof, yet it is 
in no way shown to the court that the libel- 
ants proceeded affirmatively in the matter, 
or possessed any interest or authority in or 
over the appraisements. The entire trans- 
action seems to have been induced and car- 
ried to completion at the instance and for the 
convenience of the claimants solely. The 
natural result would be, that expenses so 
created should be defrayed by those alone 
who incurred them. The court is not aware 
of any rule in the civil or common law which 
subjects a suitor in rem to repay expenses 
made by a respondent in reclaiming from the 
custody of the law to his own possession 
property under seizure pendente lite, as to 
the legal title to such possession. At first 
impression, most assuredly, the charges of 
appraising seized property and bonding it 
fall exclusively upon the party who seeks to 
force it out of the custody of the law. 

No evidence is furnished to the court that 
any judgment or decree has been pronoimced 
in these suits, imposing costs of any amount 
upon the libelants carrying on these several 
actions, or that there has been any recogni- 
tion, on the part of the United States, of a 
legal or equitable liability for the services 
rendered on the occasion in question. There 
does not appear to have been any previous 
stipulation in court, or any personal arrarige- 
ment between the parties, that the compen- 
sation claimed by the appraiser shah, be al- 
lowed for his services out of the arx'ested ef- 
fects, if such arrangement could be lawfully 
made obligatoiy upon the government. 

Feeling the difficulties of acting upon these 
claims for costs, I sought explanations from 
the claimant, on the first presentation of the 
bills for taxation, on the supposition that the 
claim might be sustainable on some legal or 
equitable grounds, as to what period of time 
had been devoted to making the appraisal> 
and as to the circumstances attendant upon 
the transaction. Obtaining no clear satis- 
faction on the subject, and the gross charges, 
amounting to $2,980, being moved for imme- 
diate allowance by the counsel for the ap- 
praiser, the court, on the attendance of the 
counsel for the appraiser, and of the United 
States attorney, and on their consent thereto, 
on the 7th of October, 1863, ordered that the 
bills of the appraiser be referred to the prize 
commissioners, to ascertain and report 
whether any, and if so, what, sum or sums 
should be allowed to him for the services 



mentioned in the bills and affidavits upon 
which the motion was made. The commis- 
sioners reported November 6th, thereafter, in 
substance, that the charge rested upon a de- 
mand by the appraiser of 1 per cent, on the 
gross value of the goods appraised, being 
?2,980, and that in their opinion, the sum 
should be 50 per cent, less, or $1,490. It ap- 
pears, from the claim of the appraiser, and 
the evidence reported by the commissioners 
to the court, that the basis of the allowance 
claimed was the skill and experience of tlip 
appraiser in the employment, and not at all 
the time or labor bestowed in the perform- 
ance of the service. No authority is pointed 
out to the com't, sanctioning the application 
of so vague and indeterminate a rule of com- 
pensation for the common service of apprais- 
ing merchandise merely for the purpose of 
bailing it. The notion of some of the wit- 
nesses, that the reward for such class of 
services is "regulated by commercial usage, 
and that a per diem allowance would not be 
in accordance with such usage," is clearly a 
misapprehension of the law governing the 
proceedings of the judiciary of the United 
States. The public business continually de- 
mands the "skill and experience" of mercan- 
tile men, in ascertaining and determining the 
value of merchantiable commodities in the 
markets of the great importing and exporting 
ports of the country; and congress, aware oft 
the necessity for the employment of such 
agencies, has naturally made provision for 
their use and compensation. 

By the act of March 1, 1823 (3 Stat. 735, 
736, §§ 16, 17), the president is required to ap- 
point in various ports appraisers qualified 
for the duty, to appraise merchandise,— in this 
port, one at an annual salary of $2,000, to 
transact the class of business performed by 
Mr. Scott, the appraiser now in question; 
and, if a merchant appraiser is designated by 
the court to tlie duty, he is to be paid at the 
rate of $5 per day, A subsequent law aug- 
ments the salary, but makes no change in re- 
gard to the compensation to merchant ap- 
praisers. 9 Stat. 618, § 5, So, by the 
standing rules of the district court, appraisers 
selected for similar duties under its authority 
receive a reward therefor of §3 per diem. 
District Court Rules of 183S, rule 67. The 
compensation is limited to that sum "for 
each day necessarily employed in making 
the appraisement." It would thus appear, 
that the claimant, his counsel, and the prize 
commissioners were imder a grave misappre- 
hension in supposing that the value of the 
services rendered in this case is to be deter- 
mined by commercial usage, and that a per 
diem allowance is not in accordance with 
such usage; and also in their conclusion that 
a very large percentage in amount was the 
legal measure of reward for services of ex- 
ceedingly vague duration and difficulty. 

It appears, by the papers on file, that, .in 
the case of the Sally Magee, the appraiser 
was sworn into office July 29, 1801, and re- 
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ported his valuation of tbe cargo the next 
day, -with §690.40 fees therefor. The oath in 
the case of the hark Winifred ^was sub- 
scribed July 15th, and the appraisal reported 
was filed July 19th, with §806.40 fees there- 
for. The files in the cases of The Forest King 
[Case No. 4,937] and The Lynchburg Did. 
8,638] do not show when the appraiser was 
qualified or the time of his report. The fees 
claimed by him are §600 in the case of the 
Lynchburg, and §883.20 in the case of the 
Forest King. The prize commissioners, as 
before stated, report the value of these serv- 
ices to be, in the aggregate, a moiety of the 
sum charged, but assign no reason for that 
diminution of the amount, or why the deduc- 
tion should not be a greatly larger proportion 
of the original demand, or upon what princi- 
ples of quantum meruit the discretion of the 
court should be induced to adopt §1,490 as a 
fair and reasonable allowance. No guide, 
legal or equitable, is indicated in the report 
of the prize commissioners, which should lead 
the court to select the sum suggested by them 
in place of that claimed by the appraiser, 
nor any that does not as well support the 
per diem allowance fixed by statute and the 
rule of court for similar services. The time 
which the agent is to give to his employment 
is a cardinal element in estimating the re- 
ward to be allowed therefor. Manifestly, 
congress so regards it in fixing the salaries 
and per diem compensation to this class of 
agents. The salaries granted to the chief and 
assistant appraisers, and to merchant apprais- 
ers for occasional acts of appraisement, ap- 
proximate so closely as to denote that con- 
gress intended the scale of reward to be 
framed upon a common consideration- It 
would be unreasonable to suppose that the 
government intended that the man called in 
to render a single service of a day or two, 
or even only a few hours' continuance, should 
be entitled to receive a compensation greatly 
surpassing what is allowed for the employ- 
ment of an entire year devoted to the same 
line of duties, and those generally of surpass- 
ing difficulty and importance, inasmuch as 
the official appraiser is expected to be com- 
petently qualified to determine the values of 
numerous and diversified merchandise, while 
the merchant appraiser is expected to fur- 
nish an opinion upon an article familiar to his 
experience. In illustration, ilr. Scott, a cof- 
fee dealer, is required to pronounce his opin- 
ion upon the value of parcels imported in 
four vessels, and there is no evidence that a 
week, or half of that time, was expended in 
fulfilling the duty imposed upon him by the 
reference. For this service he claims to be 
paid §2,980, and the prize commissioners re- 
port hhn to be entitled to §1,490, while the 
law gives but §2,000, or, in the extreme, §2,- 
500 a year, as compensation to the official 
appraiser for services embracing the exami- 



nation and valuation of all descriptions of 
merchandise, natural products, and fabrics 
of art I cannot conteiid that the law contem- 
plates such inequalities in its application or 
construction. 

Examining this application upon its par- 
ticular facts, and also upon general nrinci- 
ples, I feel constrained to determine as fol- 
lows: 

1. It is not made to appear to the court that 
the appraisals of the cargoes of cofEee, in 
these proceedings, were moved for and or- 
dered by the court in the interest of the Unit- 
ed States, or that the United States are legal- 
ly or equitably responsible for the services 
performed by the applicant, or that the coffee, 
as prize property, is subject, in kind, to the 
demand of the applicant 

2. Clearly, the appraisements sought for 
and ordered in these suits were in the inter- 
ests of the parties claimants in the suits, and. 
according to the regular course of practice in 
admiralty, would be at their charge, they 
alone being benefited by the delivery of the 
property to their possession. If anything 
different from that was understood between 
the proctors in the cases, that was matter of 
private arrangement between them personal- 
ly, and was in no way embraced or contem- 
plated in the orders of the court. The court 
possesses no authority, in law, to enforce ar- 
rangements of that character, in rem, against 
public property in the custody of the law, or 
the proceeds of it in the charge of public de- 
positaries. 

3. An order in a cause pending in court on 
the seizure of property by the United States. 
made in invitum against either party, and by 
the mutual assent of both, with a view to an 
appraisement preparatory to bailing the prop- 
erty, imports no right in the appraiser to de- 
mand for his services in the matter a quan- 
tum meruit compensation, or any further re- 
ward than the ordinary per diem allowance 
provided by statute or by the standing rules 

' of the court for that description of services. 
A different rate of taxation, if acquiesced 
in or expressly consented to by the counsel 
for the respective parties, cannot be enforced 
by the court. 

Having no adequate proof before me that 
the coffee, or its proceeds, if yet within the 
jurisdiction of the court, is liable, in law, to 
the claim under this application, or that the 
lawful amount of compensation claimed by 
the applicant is recoverable out of the prop- 
erty or fund referred to in the application, 
the motion to the court upon the papers must 
be denied. The application and the papers 
are, accordingly, left subject to the orders of 
the applicant. 
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SALMON ot. al. v. BURGESS. 

[1 Hughes, 356; i 21 Int. Rbt. Rec. 333.] 

Circuit Court, E. D. Virginia. Sept., 1875. 2 

Statutes — Day of Pass age — Ex post Facto Jjaws. 

1. Tlie fiction of law requiring a statute to 
be construed as in force during tlie whole of 
the da.v on which it passed, is a rule of mere 
convenience, and must give way when the pri- 
oritv of different events comes in question, and 
the right and justice of the case require. 

2. An act of congress increasing taxes and 
denouncing penalties, falls within the orovi- 
sions of the first article of the national consti- 
tution prohibiting ex post facto laws, and giv- 
ing effect to statures only from the time of their 
receiving the president's signature. 

3. The proviso in the act of March 3d, 1875 
[18 Stat. 339], entitled "An act to protect the 
sinking fund and providing for the exigencies 
of the government," declaring that the increase 
of tax on tobacco therein provided for shall not 
apply to tobacco on which the tax had been paid 
when the act took effect, refers to the hour of 
the day on which the president's signature was 
affixed, and not to any antecedent part of the 
day. 

This action is heard now, by consent of 
counsel, on the facts as set forth in the deela- 
i-ation, and on the general demurrer filed by 
t±ie district attorney. The declaration, em- 
bracing- several counts, sets forth in sub- 
stance that, as to 9445 pounds of tobacco 
manufactured by the plaintiffs [Salmon & 
Hancock], they had before 3 o'clock p. m., of 
the 3d of March, 1875, purchased stamps of 
the proper officer, at the rate of 20 cents a 
pound, and affixed them to boxes of tobacco 
duly cancelled, and shipped the boxes from 
their factory, and thereby parted with all 
property in or control over the tobacco; that 
until 5 o'clock p. m., of the same day, the col- 
lector of internal revenue at Richmond, Rush 
Burgess, the defendant, had received of the 
l)laiutiffs and of tobacco manufactiu'ers gen- 
erally, 20 cents a pound for stamps on tobac- 
co, and issued tlie stamps at that rate, doing 
so under express instructions from the com- 
missioner of internal revenue at Washington, 
directing him to continue to do so until other- 
Avise instructed; that these instructions con- 
tinued in force until 5 o'clock p. m., of the 
said 3d day of March, 1875, and were at that 
hour reroked; that 20 cents per pound was 
the tax required to be paid hj the law, at 
the time when the plaintifiE stamped and 
shipped the said 9445 pounds of tobacco; that 
the act increasing the tax from 20 cents to 
24 cents, entitled "An act to protect the sink- 
ing fund and provide for the exigencies of 
government," was not signed and approved 
by the president of the United States, until 
9 o'clock p. m. of the said 3d of March, 187.'5; 
that some time after the said last-mentioned 
date, the said collector applied to and col- 
lected from the plaintiffs an additional four 
cents a pound on the said 9445 pounds of 
tobacco, amounting to §377.80; that the plam- 
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tiffs paid this additional amount under pro- 
test, and appealed against it to the commis- 
sioner of internal revenue at Washington; 
that the said appeal was denied by the said 
commissioner, and that in consequence of 
this denial, and of the wrongful collection 
by the defendant of the additional amount 
of $377.80, which has been often deiuiinded, 
and payment thereof and of any part thereof 
refused, the plaintiffs now bring this action. 
The suit was brought in the circuit court of 
Richmond, and has been removed into this 
court by certiorari; some half dozen suits at 
law involving the same facts and questions 
of law are pending which, it is agreed on 
both sides, shall await the result of this suit 
The ease is heard upon the geneml demur- 
rer of the defendant, which of course confesses 
all the facts that have been above recited. 
The act of the 3d of March, 1S7.">. which is 
averred to have been signed and approved 
by the president at 9 o'clock p. m. on that 
day, enacts in its second section as follows: 
"Tliat section thi-ee thousand three hundred 
and sLxty-eight of the Revised Statutes be, 
and the same is hereby amended by striking 
out the words 20 cents a pound and insert- 
ing in lieu thereof 24 cents a pound; * * * 
provided, that the increase of tax herein pro- 
vided for shall not apply to tobacco on which 
the tax under existing law shall have been 
paid when this act takes effect." 

Wm. P. Barwell, for plaintiff's. 

Lr. L. Lewus, U. S. Atty., for collector. 

HUGHES, District Judge. The question 
for decision is, whether the court can take 
notice of fractions of a day, and consider the 
act of ilareh 3d, 1875, increasing the tax 
on tobacco four cents on the pound, as haA'- 
ing "taJxen effect" at 9 o'clock p. m. on that 
day, according to the fact as admitted in tlie 
pleadings and according to the apparent in- 
tention of the proviso of the act; or, whether 
it is bound by a fiction of the law, which 
gives a statute efiicieney tlu-oughout the day 
on which it is enacted, to construe the stat- 
ute as having been in force throughout the 
3d day of March, 1875. Another fact con- 
ceded in the pleadings is, that express in- 
structions have been received by the collector 
in Richmond, from the commissioner m 
Washington, to continue to receive as the 
tax and issue stamps for tobacco at the rate 
of 20 cents per pound on that day, and that 
throughout the business hours of the daj- 
those instructions remained in force, and 
Avere not revoked until 5 o'clock p. m. Fic- 
tions of law are intended merely for coiiA^eu- 
ience, and ai-e now never enforced in preju- 
dice of the right and justice of a case. "Fictio 
juris neminem Isadere debet." Many fictions 
of law which were observed in former times 
are no longer enforced. It was formerly, for 
instance, a fiction of law that an act of pai*- 
lianient, passed at any day of a session, re- 
lated back to and became a law as of the 
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first day of the session, if the time for its 
taking effect were not mentioned in the act 
itself. A similar fiction Tvas obsei-ved as to 
judgments at law, which were held to relate 
hack and hear date as of the first day of the 
term of the court at which they were rendered. 
As to the fiction relating to statutes, it was 
never abrogated in England until the act of ZS 
Geo. in. c. 13, when it was enacted by par- 
liament that each act should take effect 
from the day of its passage, or the day men- 
tioned in the act itself. But this statute was 
not passed until 1793, and was never in force 
in the thirteen colonies. It is presmned that 
most of the states of the Union passed laws 
similar to the act of Geo. lEL just men- 
tioned. Be that as it may, we have to do in 
the present case only with a law of congress; 
and the constitution of the United States em- 
bodies provisions restricting the operation 
of acts of congress to the time of their pas- 
sage. Article first of that instrument contains 
two provisions, one of them disabling con- 
gress from passing any ex post facto law; 
and the other declai:ing that, before a bill 
shall become a law, it shall have been pre- 
sented to the president, and either signed by 
iiim or passed over his veto by two-thirds of 
both houses of congress. In point of fact, 
this approval and signing, by the president, 
of the act of congress now undfer considera- 
tion, as conceded in the pleadings, did not 
occur until 9 o'clock p. m. of the 3d of jNj.arch, 
187o, several hours after the close of busi- 
ness in Eiehmond on that day, and after the 
tobacco in question had passed from the 
plaintiflE's control. The question here is, not 
between different days, as was the question 
in the cases of Arnold v. U. S., 9 Oraneh 
[13 U. S.] 104, and of Mattliews v. Zane, 
7 Wheat [20 U. S,] 164; for counsel on 
both sides concede that it went into .ef- 
fect on the 3d of March, 1875. But the ques- 
tion here is upon fractions of the same day. 
It is a fiction of law, applied for convenience, 
tliat there are no fractions of a daj^; but is 
this fiction to be enforced in spite of the fact 
admitted upon the record, against express 
provisions of the constitution of the United 
States? The cases just cited decide that a 
law of congress must go into operation on the 
day of its passage, rather than on a day sub- 
sequent, a proposition conceded by the plain- 
tiffs. Every act does unquestionably take 
effect from the day of its passage or the day 
mentioned in the act itself. The question be- 
lihid the one decided in 9 Cranch [13 U. S., 
supra] and 7 Wheat. [20 U. S., supra] is, 
must eveiy statute be held to cover the whole 
of the day on which it goes into effect? Is 
this fiction of law to be enforced in all cases; 
oven when the statute, as in the present in- 
«tince, itself provides that it shall not ap- 
ply to acts committed before its taking ef- 
fect? 

It was conceded by the district attorney 
that the fiction of law in question does not 
apply to penal statutes. A penal law relating 



back a half day or a single hoxir, would be 
just as positively an ex post facto law as it 
would be if it related back a whole day, or 
a month, or a year. A penal law of congress 
confessedly cannot be enforced against an 
act committed an hour before the *ill mak- 
ing the act penal was signed by the presi- 
dent, though on the same day. It is claimed, 
however, by the district attorney tliat the 
rule is different in respect to remedial laws; 
which latter the law under consideration is 
not, it being a law imposing a tax and de- 
nouncing penalties for the non-payment of 
the taxes it imposes. 

Such a concession as that mentioned would 
seem fatal, therefore, to the present defence; 
for this law of the 3d of March, 1875, must 
be consti'ued in the same way as to all its 
features. Otherwise, we are reduced to the 
alternative of construing its penal provisions 
as having taken effect at 9 o'clock p, m. of 
a certain day, and its provisions not penal 
as having taken effect twenty-one hours be- 
forehand, which construction would be ab- 
surd. The law is an entirety. If, as to its 
penal features, it cannot be held to have 
gone into effect until 9 p. m. of the day of its 
enactment, neither can it be held to have 
gone into effect before that hour as to its 
other provisions. Independently, however, 
of this latter consideration, the weight of au- 
thority seems to me to greatly preponderate 
in favor of the proposition that the courts 
may consider fractions of the same day in en- 
forcing statutes. 

In Wrangham v. Hei-sey, 3 Wils. 274, the 
court remarked: "It is said there is no frac- 
tion of a day, but this is a fiction in law, 
'Fietio juris neminem lse(!ere debet'. . . . By 
fiction of law the whole term, tie whole as- 
sizes, and the whole session of parliament 
may be, and sometimes are, considered as 
one day, yet the matter of fact shall over- 
turn the fiction, in order to do justice behveen 
the parties." 

In Combe v, Pitt, 3 Burrows, 1433, liord 
Mansfield said: "Notwithstanding the gen- 
eral fiction of the whole term being but one 
day, yet when the priority of action becomes 
essential and necessary to be ascertained, the 
particular day must be shown. . . . But 
though the law does not, in general, allow of 
the fraction of a day, yet it admits it in cases 
where it is necessary to distinguish. And I 
do not see why the very hoxu- may not be so, 
too, where it is necessary, and can be done, 
for it is not lilce a mathematical point which 
cannot be divided." 

Judge Kent says (1 Comm. 455): "It can- 
not be admitted that a statute shall, by any 
fiction or relation, have aiiy effect before it 
was actually passed. A retroactive statute 
would partake in its character of the mis- 
chiefs of an ex post facto law as to all cases 
of crimes and penalties, and in every other 
case relating to conti-acts or property it 
would be against eveiy sound principle." 

In Re Ankrim [Case No. 395], Justice Mc- 
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Lean, of the supreme court of the United 
States, said in circuit court: "It is unac- 
countable that the construction (tliat every 
statute "begins to have effect, unless a time 
for its commencement is therein mentioned, 
from the first day of the session of parlia- 
ment in 'n'hieh it is made) should have been 
continued by the English courts down to the 
year ].772. No tiling cou'.d show more forcib y 
with what pertinacity enlightened judges ad- 
hered to an established construction of the 
statutes. This is not objectionable where no 
injustice is done to private rights. But where 
the law was made to have a reti-ospective 
effect, even to the forfeiture of life, it is a 
reproach to the tribunals of justice. In our 
government such a statute would be ex post 
facto, and in violation of the constitution of 
the United States. The injustice of this con- 
struction in regard to civil rights is equally 
clear, except where the provision is of a 
remedial character. . . . That to notice a 
fraction of a day would be productive of in- 
convenience is readily admitted. In most 
cases, where no rights are impaired by the 
statute, there could be no ground of com- 
plaint. But suppose a legislature should 
make a certain act a capital offence, and the 
law should take eft'ect on tlie day of its date, 
could an individual be punished under it for 
an act done on the same day, but before the 
statute was in fact passed? If in such a case 
an individual could be punished. It would be 
in virtue of a fiction of law, and there is no 
difference in principle in a fiction that sliall 
give the statute a retroactive effect of half 
a day or half an hour. In the one case, as 
well as in the other, when the act complained 
of was done, it was innocent, but a statute 
subsequently passed makes it penal. And if 
puuislunent in the one case be intiicted, it 
may be in the other. The only difference is 
in time, not in principle. A rule of eonstnic- 
tion which leads to such a result, cannot be 
a sound one. Like many technicalities which 
have grown out of judicial action, the fiction 
is sustained neither by justice nor reason. 
. . . All who are acquainted with the his- 
tory of legislative action in congress, know 
that bills passed on the ^d of March in what 
is called the 'short session,' are signed by 
the president late in the evening of that day, 
and are not published until some days after- 
wards. But the repealing act in question 
provides that it shall not affect any case or 
proceeding in bankruptcy commenced before 
the passage of this act. Now suppose by a 
fiction the repealing law would take effect so 
as to include that day, still the saving goes 
to the passage of the act, and not to the 
time it took effect." The decision of the 
court was, that fractions of the day could 
be considered, and that the statute did not 
take effect, as to the right of filing a petition 
in bankiTiptcy, until the actual time of its ap- 
proval by the president. 

In Re Richardson [Case No. 11,777], Justice 
Storj' said in circuit court: "I am aware tliat 



it is often laid down that in law there is no- 
fraction of a day. But this is tme only sub- 
mode, and in a limited souse, where it will 
promote the right and justice of the case. 
It is a mere legal fiction, and, like all more 
legal fictions, is never allowed to operate 
against the right of the case. On the con- 
traiy, the very truth and facts in point of 
time may always be averred and proved in 
furtherance of justice, and there may be 
even a priority in an instant of time, or, in 
other words, it may have a beginning and 
an end. ... So that we see tliat there is 
no ground of authority, and certainly no rea- 
son, to assert that any such rule prevails as 
that the law does not allow of fractions of a 
day. On the conti-ary, common sense and 
common justice equally sustain the propriety 
of allowing fractions of a day, whenever it 
win promote the purpose of substantial jus- 
tice. Indeed, I know of no case where the 
doctrine of relation, which is a mere fiction 
of law, is allowed to prevail, unless it be in 
furtherance and protection of rights pro bono 
publico. ... In every case of a bill which 
is approved by the president, it takes effect 
as a law only by such approval, and from the 
time of such approval. It is the act of ap- 
proval which makes it a law, and, until that 
act is done, it is not a law. The approval 
cannot look backwards and, by relation, make 
that a law which was not so before the ap- 
proval, for the general rule is, 'Lex prospicit, 
non respieit.' The law prescribes a rule for 
the future, not for the past, or, as it is some- 
times expressed, 'Lex dat f ormam f uturis, non 
preteritis negotiis.' And this, in a republi- 
can government, is a doctrine of vital impor- 
tance to the security and protection of the 
citizen. It is fully recognized in the consti- 
tution itself, which declares that no ex post 
facto law shall be passed. . . . Surely the 
constitution is not to be set aside or varied 
in its intendment by mere legal fiction. On 
the contrary, it appeai-s to me that, in all 
cases of public laws, the very time of the 
approval constitutes, and should constitute, 
the guide as to the time when the law is to 
have its effect, and then to have its effect 
prospectively, and not retrospectively. It 
may not indeed be easy in all cases to ascer- 
tain the very punctum temporis, but that 
ought not to deprive citizens of any rights, 
created by antecedent laws, vesting rights in 
them. In eases of doubt, the time should be 
construed favorably for the citizens. The 
legislature have it in their power to prescribe 
the very moment in futuro after its approval 
when a law shall have effect, and if it does 
not choose to do so, I can perceive no groond 
why a court of justice should be called upon 
to supply the defect. But when the time can 
be accurately ascertained, I confess that I 
am not bold enough to say that it became by 
relation a law at any antecedent period of 
the same day. I cannot but view such an 
interpretation as at war with the true char- 
acter and objects of the constitution." 
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In Pearpoint v. Graham [Case No. 10,87Ti, 
Justice Washington said in cii-cuit court: 
"There is in contemplation, of law no frac- 
tion of a day, unless when an inquiry, as to a 
priority of acts done on the same day becomes 
necessary." 

In Re Wynne [Case No. IS.llTI, Chief Jus- 
tice Chase said in circuit court at Richmond: 
"Much was said in argument concerning the 
effect of the record of this deed upon the 2d 
of JIareh, 1S67, and it was strenuously urged 
that the deed was avoided by the effect of 
the (bankruptcy) act, which purports to have 
been approved on that day. But we entirely 
concur with Mr. Justice Story in thinking 
that, where the question is as to the effect 
of a proceeding instituted on the same day 
on which an act affecting the validity of such 
proceeding was passed, the precise time at 
which the act became a law may be properly 
inquired into. Gardner v. Collector, 6 Wall. 
[73 U. S.] 499. And in this we think our- 
selves warranted by the reasoning of the 
supreme court." 

I find no decision of the supreme court of | 
the United States directly in point on this 
question of the fraction of a day. But that 
court held, in the case cited by Chief Justice 
Chase, of Gardner v. Collector, G Wall. [73 
TJ. S.] 511, "On principle as well as on au- 
thority, that whenever a question arises in a 
court of law of the existence of a, statute, 
or of the time when a statute took effect, or 
of the precise terras of a statute, the judges 
who are called upon to decide it have a right 
to resort to any source of information which 
in its nature is capable of conveying to the 
judicial mind a dear and satisfactory answer 
to such question, always seeking first for 
that which in its nature is most appropriate, 
unless the positive law has enacted a differ- 
ent rule." Here is at least an assertion of 
the right of the court to take judicial cog- 
nizance of the very time when a statute was 
pa'ssed. 

The district attorney cited an opinion of 
the attorney-general of the United States, 
published in 21 Int Rev. Rec. 90, to the effect 
that every act of congress relating to revenue 
must be construed to embrace the whole of 
the day on which it becomes a law, I think 
the opinion of a preceding attorney-general, 
published in 3 Op. Attys. Gen. 82, is more 
in accordance with authority and reason. 
The ti-easury department was there advised: 
"That a law of congress which contains no 
provision as to the time when it shall take 
effect, commences and takes effect, as a law, 
from tlie moment it receives the approbation 
of the president, and that, as a general rule, 
it is not competent to go into the division of 
a day. But this rule is not universal, and 
when questions of right growing out of deeds, 
judgments, and other instruments bearing 
the same date are concerned, the precise time 
is allowed to be established. If it be true, 
in point of fact, that the act of the 3d March, 
1835, did not receive the president's signature ; 
21FED.OAS — 17 



until after office hours on that day, then a 
right had been aequh-ed by Major Hunt, 
which ought to be protected, and for that 
purpose I am of opinion, in analogy to the 
Accepted cases just alluded to, that the pre- 
cise time may be inquired into. This is also 
necessary, in order to prevent the law from 
opei-ating retrospectively for a part of the 
day on which it commenced." 

The only cases which have been cited in 
support of the proposition that fractions of 
a day cannot be considered by the court, and 
that every act of congress not penal must 
be consti'ued to relate back to the beginning 
of the day on which it was signed by the 
president, are those of In re Welman [Case 
No. 17,407]; In re Howes [Case No. 6,788]; 
U. S. V. Williams [Case No. 16,723]. The 
first two cases were decided by District Judge 
Prentiss, who sustained his view by a very 
able opinion, chiefly based on the grounds 
of convenience and necessity. The other case 
was decided by Justice Livingston sitting in 
circuit court The weight of authority so 
greatly prepondei-ates against these decisions, 
and, I must add, the weight of ai-gument 
also, that I feel constrained to be governed 
by the decisions of Judges Mansfield, Mc- 
Lean, and Stoiy, which I had previously cited. 
The fiction of law must give way in this case 
to the facts of the record, and I must hold 
that the amendatory act of 3d March, 1875, 
increasing the tax on tobacco, did not relate 
back and cover any pai-t of that day anterior 
to the hour when it received the signature 
of the president The demurrer must be 
overruled. 

[Judgment was given for plaintiffs, and was 
affirmed by the supreme court, where it was 
carried on writ of error. 97 U. S. 381,] 



Case No. 13,363. 

SALMON FALLS MANUF'G CO. v. GOD- 
DARD. 

[26 Hunt, Mer. Mag. 588; 25 Hunt, Mer. Mag. 
715.] 

Circuit Court, D. Massachusetts. 1852.1 

Statote of Fkauds — Memorandum of Sale — 
Delivery of Goous Soli>. 

[1. A memorandum of sale, as follows: "19tli 
Sept.— T^^ W. Goddard, 12 mo. 500 bales S. 
P. Drills, Wi' 100 cases blue do., 8%. Cr. 
to commence when ship sails, not later than 
1st December. Delivered free of charge for 
truckage. The blues if satisfactory to pur- 
chaser. W. W. G. R. M. M.,"— is not a suf- 
ficient memorandum to satisfy the statute of 
frauds; nor can a bill of parcels, made out by 
a clerk of the seller, and sent to the purchaser, 
who made no objection or reply thereto, be 
taken, in connection witli such memorandum, 
for the purpose of forming together a sufficient 
writing to satisfy the statute.] 

[2. Under a contract binding the seller to 
deliver goods to the purchaser free of truckage, 
it is not a delivery to have them sent by rail, 
and left at the station, and to notify tlie pur- 
chaser of their arrival; followed, upon hia 

1 [Reversed in 14 How. (55 U. S.) 446.} 
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failure to take them away, with, a notice that 
thej' are thereafter at the purchaser's risk.] 

[This was an action by the Salmon Falls 
Manufacturing Company against William W. 
Goddard to recover damages for his refusal 
to give notes pursuant to an alleged contract 
for the sale of goods, and also to recover the 
price of the goods.] 

O. G. Loring and 0. B. Goodrich, for plain- 
tiffs. 
R. Choate and F. O. Watts, for defendant. 

BY THE CO URT. This action was brought to 
recover some $19,000 for damage sustauied by 
the plaintiffs from the refusal of defendant to 
make and deliver to them his note of that 
amount, for goods bargained for and sold; and 
also to recover a similar sum for goods sold 
and delivered. The defendant resisted the 
demand upon the ground that the plaintiffs 
could not produce any written note or mem- 
orandum of the contract, as by statute is re- 
quired; also that the plaintiffs were bound 
to deliver the goods to him prior to any right 
■of recovery, which he aveixed they had not 
done. It was in proof that llason & Law- 
rence, commission merchants, were the fac- 
tors, in Boston, of the plaintiffs; that God- 
dard, on the 19th September, 1850, had. a ne- 
gotiation with Mason for the piu'cbase of some 
goods, which he intended to ship. A mem- 
orandiim was written and signed, in the fol- 
lowing words, viz: 

"19th Sept.— W. W. Goddard, 12 mo. 

300 bales S. F. Drills. 714 
100 cases blue Drills, S% 

"Cr. to commence when ship sails, not later 
than 1st December. Delivered free of charge 
for trackage. W. W. G. 

"R. M. M." 

"The blues if color satisfactoi-y to purchas- 
er." 

At the time of this negotiation the 300 bales 
were in the storehouse of plaintiffs, in NeAv 
Hampshire, and Mason so informed the defend- 
ant, and requested that he would give notice 
when he desired the goods, that they might 
be sent for. On the 11th of October, at which 
time the 100 eases of blue had been received 
at the store of Mason & Lawrence, a clerk in 
their store made a bill of parcels, dated Sep- 
tember 30, 1850, which stated that W. W. 
Goddard had bought of Mason & Lawrence 
-'500 bales of S. F. Drills, at Ti^c, and 100 
cases blue at 8%c., carrying out the sums 
total; and underneath this genei'al bill was 
written the marks, numbers, and yards of 
each bale, and of each case. The terms were 
also stated to be, "Note at 12 mo., to the 
treasurer of the Salmon Falls Manufacturing 
Company." This bill of parcels, on the same 
day it was made, was sent throiigh the post- 
office to the defendant, to which he made no 
reply. 

On the 22d October defendant said to Mason 
he wished him to send for tlie goods at Sal- 
mon Falls, so that he might receive them by 
ihe middle of the then next week (which 



would be the 30th). On the same day Mason 
& Lawrence communicated to the plaintiffs 
the request of the defendant. On the 25th 
October the defendant requested Mason & 
Lawrence to substitute other goods for those 
which he had purchased, with which request 
they would not comply, and declined. The 
300 bales arrived at the Boston and Maine 
depot, in Boston, on and before the 30th of 
October, on whidi day the defendant was no- 
tified that the goods were at the depot, and 
were ready for delivery to him. He replied, 
"Don't send them." On the next day, Mason 
& Lawrence, by letter delivered to the de- 
fendant, notified him that the goods which 
had been forwarded from Salmon Falls by his 
direction weie at the depot of the Boston and 
Maine Eajilroad, subject to his risk and charge 
for storage, stating the numbers, and marks 
of the bales; to which letter he made no reply. 
On the 2d November, Mason called at the 
counting room of defendant, and, not finding 
him, inquired of his clerk why Goddard did 
not remove his goods, and the clei-k answered 
that his ship was ftill. The 300 bales were 
desti'oyed by fire at the depot during the night 
of November 4th. On the morning of the 
5th the defendant called upon Mason & Law- 
rence, and, during the conversation with them, 
admitted he had his invoice, had been notified, 
and spoke of the goods as his. On the 30th 
of September, Mason & Lawrence notified the 
plaintiffs, at Salmon Falls, that 300 bales had 
been sold, stating the numbers, which corre- 
sponded with those upon the bill of parcels 
s;ibsequently sent to the defendant, upon 
which notice the plaintiffs counted and set 
them apart, and the overseer who had charge 
of the goods was informed that these 300 
bales had been sold, and were not to be for- 
warded till specially ordered. On the morn- 
ing of the 4th of November the railroad com- 
pany were notified by Mason & Lawrence 
that the 300 bales which were pointed out had 
been sold to Goddard. The defendant was 
owner of a ship called the Crusader, wliich 
on the 19th of September was at sea, which 
arrived at Boston, October loth, cleared on 
the 2d November, and sailed on the 6th upon 
a new voyage. It was in proof that it was 
the usage of Mason & liawrence, upon their 
sales, to require the note of the purchaser; 
that the defendant was aware of such usage, 
having purchased of the plaintiffs, through 
JIason & Lawrence, goods on six occasions 
prior to the 19th of September, for which pur- 
chases he had given his notes. On the 14th 
of November, plaintiffs demanded a note of 
defendant, which he refused. Some other 
things were in evidence, not changing the gen- 
eral aspect of the case. The plaintiffs sub- 
mitted that the contract between the parties 
was one which the law regards as a bargain 
and sale; that the title passed from them, 
and vested in the defendant, on the 19th of 
September, notwithstanding the plaintiffs 
agreed to pay the cost of ti'ansportation; that 
this provision was collateral, and had no such 



t21 Fed. Cas. page 259] 



(Case No. 12,265) SALMON 



force or effect as ■would defeat tlie vesting of 
the title in the defendant, tbat if the title did 
not so pass to the defendant, inasmuch as he 
had directed the transportation which had, in 
pursuance of such direction, been commenced, 
and had declined to direct the place to Tvhich 
it should he trucked from the depot, a deliv- 
eiy at Salmon Falls to the carrier must be 
regarded as a delivery to Goddard; that hav- 
ing directed the transportation to commence, 
he could not, by neglect to designate the 
place to which it should be completed, or by 
refusal to receive the goods, interrupt such 
tj-ansportation, and thereupon avoid the ve^ 
sponsibility of ownership; that such inter- 
ruption at the depot was an exercise of own- 
ership, and was in law to be regarded as a 
delivery. The plaintiffs requested the court 
to instruct the jury that the paper of 19th of 
September was a sufficient- writing to bind 
the defendant. They also requested an in- 
struction that tlie bill of parcels, which rep- 
resented the defendant as purchaser, by rea- 
son of his alleged recognition of, and action 
under it, must be regarded as a sufficient sig- 
nature on his part to bind him td the contract 
therein stated. Also, that the two papers, 
taken together, constituted one contract, and, 
so regarded, were sufficient to answer the pur- 
pose of the statute, which requires a note of 
the contract to be in writhag. The plaintiffs 
also submitted that the acts of the parties 
constituted a delivery to, and acceptance of, 
the property by the defendant, so as thereby 
to render a written memorandum unnecessa- 
ry. If not so as matter of law, these acts 
were competent to go to the jury, and were 
sufficient to authorize them to find such de- 
livery and acceptance. They also requested 
the court to instruct the jury that the defend- 
ant, by his conduct, was estopjied to say that 
the property had not been delivered to and 
accepted by him; tliat he was estopped to 
say that the propa-ty was not at his risk. 
There was no proof that the defendant ever 
requested a delivery of the 100 cases which 
wei'e offered to him by letter on 16th Novem- 
ber; no proof that he ever said to the plain- 
tiffs or their agents in what ship he intended 
to send his goods, or at which place he wished 
a. delivery. The defendant resisted all these 
grounds upon which the plaintiffs sought to 
recover. The court directed the jury to return 
a verdict for the defendant, giving the rea- 
sons at length. In substance, the coinrt con- 
sidered the paper of 19th September as in- 
sufficient, because it did not disclose who was 
vendor or vendee, what the price or the terms; 
that the bill of parcels was made by a clerk 
oC Mason & Lawrence, and not by the agent 
of the defendant; that he did not profess to 
act for the defendant; that the defendant had 
not by any writing recognized the paper; that 
the acts and declarations of the defendant in 
relation thereto did not amount to a legal rec- 
ognition of the paper, to an extent sufficient 
to bind Mm; that a paper not signed by a 
party, or by his agent, must be adopted by 



some writing, to make it available; that the 
two papers were not to be regarded as a com- 
pliance with the statute, although it was as- 
sumed they related to liie same transaction, 
because they did not refer to each other; they 
did not call one for the other. 

THE COURT also held that the acts in 
proof did not, in law, constitute a delivery 
and acceptance of the goods; that it was not 
competent for the jury, from the facts in 
proof, to infer such delivery and acceptance; 
that the defendant was not estopped by his 
conduct to say the goods did not belong to 
him, and were not at his risk at tlie time they 
were destroyed. To all these rulings of the 
court the plaintiffs excepted, tinder the di- 
rection of the court, the jury returned a pro 
forma verdict for the defendant that "he did 
not promise, in manner and form as set forth 
in the plaintiffs' writ and declaration." 

The counsel for the plaintiffs gave notice 
that they should file exceptions, for tlie pur- 
pose of bringing the case before the U. S. 
supreme court at Washington. 

[NOTE. The cause was therefore taken to 
the supreme court, where the judgment of this 
court was reversed, and the proceedings remit- 
ted, with directions to a'ward a venire de novo. 
14 How. (55 U. S.) 446.] 
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Case Wo. 12,S65. 

SALMON FALLS MANTJF'G CO. v. The 
TANGIEJR. 

[21 Law Rep. 6; 6 Am, Law Reg. 504; 42. 
Hunts Mer, Mag. 453.] 

Circuit Court, D. Massachusetts. May Term, 
1857. 

SnippixQ— Carriers of Goods— Delivery— Fast 
Day — Notice — Fihe— Damage of Seas. 

1. To constitute a delivery by the master, of 
goods brought in a vessel from a port in anoth- 
er state to the port of Boston, under the ordi- 
nary bill of lading, mere unlivery of the goods 
and landing them on the wharf is not suffi- 
cient; there must also he reasonable notice to 
the consignee, allowing him time to make the 
usual and necessary preparations to receive the 
goods. And it is no delivery to unlade the 
goods at an unusual time. Thus, where, by the 
usage of a port, consignees are not in the habit 
of receiving goods on the day of the annual 
fast, a notice by the master to the consignee 
that he shall unload the goods on that day, will 
not bind the consignee to receive them; and 
where goodb were so unladen, and not accepted 
or received by the consignee, and were, on the 
same day, destroyed by fire on the wharf: Meld, 
that the loss must fall upon the carrier. 
[Cited in The E. H. Fittler, Case No. 4,311; 
The Edwin, Id. 4,300; The Boston, Id. 1,- 
671: One Thousand Two Hundred and Six- 
ty-five Vitrified Pipes, Id. 10,536; The Wil- 
liams, Id. 17,710. Cited in dissenting opin- 
ion in Constable v. National Steamship Co., 
154 U. S. 92, 14 Sup. Ct 107S.] 
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2. Fire, occurring ou the wbarf, after goods 
are landed, is not withm the exception of dan- 
gers of the seas, in the ordinary bill of lading. 

3. Nor is such a fire within the act of con- 
gress of March 3d, 1S51 [9 Stat. 635], relieving 
ship owners from liability for damage by fire to 
goods on board of vessels, in certain eases. 

[Cited in The Edwin, Case No. 4,300. Cited 
in dissenting opinion in Constable v. Nation- 
al Steamship Co., 154 U. S. 80, 14 Sup. Ct. 
1073.] 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 
In admiralty. 

CURTIS, Circuit Justice. This is an appeal 
from a decree of the district court, in a suit 
in rem founded on a bUl of lading in the Tisual 
form, signed by the master of the Tangier, at 
Apalaehieoia. on the 3d day of March, 1856, 
for one hundred bales of cotton, to be deliv- 
ered at the port of Boston, (the dangers of 
the seas only excepted,) unto John Aiken, 
the treasurer of the Salmon Falls Company, 
to "which corporation the cotton belonged. 
The district court decreed in favor of the 
claimants [Case No. 12,267], and the libel- 
lants appealed. 

The material facts, which are not in dis- 
pute, are, that the bark arrived In the port 
of Boston on Sunday, the 6th day of April, 
1856. On Monday, at the request of God- 
dard & Pritchard, who were the consignees 
of the larger part of the cargo, the bark was 
hauled to Lewis Wharf, and the unlading 
was begun. At some time between the 
hours of ten, a. m., and three, p. m., notice 
was given to Aiken's clerk, at his counting 
room, that the Tangier had hauled to the 
north side of Lewis Wharf, and had com- 
menced discharging. The work of dischar- 
ging was begun between two and three 
o'clock, p. m., and continued about two hours. 
On Tuesday, it was fuither continued until 
one o'clock, p. m., when it ceased, because 
there was not room on the wharf to receive 
more cargo. It was not resumed on Wednes- 
day for the same reason. On Thursday, 
which was the day fixed by the proclama- 
tion of the governor of Massachusetts for the 
annual fast-day, the work was resumed at 
seven o'clock, a. m., and prosecuted till one 
o'clock; at which time the cotton belonging 
to the different consignees was all out of the 
vessel, and such of it as had not previously 
been removed by the consignees, had been 
separated into lots, according to the various 
marks, and was ready for delivery. Imme- 
diately afterwards, an accidental fire broke 
out on the wharf, and the cotton was burned. 
Pm-suant to the notice received by the libel- 
lants on Monday afternoon, they sent men 
and teams to the Tvharf on Tuesday morning, 
and by one o'clock had removed thirty-five 
bales, which was all that could be found on 
the wharf belonging to the libellants. On 
Wednesday mox'ning, the same men and 
teams were again sent to the wharf, but only 
one bale of the libelhmt's cotton could then 



be found, and the person in charge of the 
teams was informed by the mate of the bark 
that no cotton had been discharged since one 
o'clock, the previous day, for want of room 
on the wharf, and he did not know when 
they should recommence discharging. So 
that, down to Thursday, there was no want 
of diligence on the part of the libellants, in 
acting on the notice given them, and being 
in readiness to receive all that was in readi- 
ness to be delivered. Sixty-five of their bales 
of cotton were burned, and the question is, 
whether it was at their risk, or that of the 
bark, at the time of the fire. 

The bill of lading in this case imports an 
obligation to carrj' and to deliver the goods, 
qualified only by the exception of danger of 
the seas. Fire, occurring on the wharf, after 
the goods are landed, is not within the excep- 
tion. Garrison v. Memphis Ins. Co., 19 How. 
[60 U. S.] 312; Airey v. Merrill [Case No. 
115]. So tliat, for the purposes of this case, 
there was one entire and. absolute contract to 
carry and deliver; and the question is wheth- 
er it had beeij performed when the goods 
were destroyed. Actual delivery can be made 
by a carrier only to the consignee, or some 
one representing him, and who assents to and 
does receive the goods. But, inasmuch as 
the liability of the carrier, as such, cannot be 
protracted by the neglect or refusal of the 
consignee to receive the goods, an offer to de- 
liver them at such a time and place, and in 
such a manner, as is required by the contract, 
accompanied by a present ability so to deliv- 
er them, is so far equivalent to an actual de- 
livery, that it terminates the liability of the 
carrier, as carrier, though a duty of custody 
and care may, under some circumstances, 
then arise. The questions, at what time and 
place, and in what manner, the delivery may 
be offered, and how the offer may be made, 
depend on the usage of the business in which 
the particular transaction occurs. Stated 
generally, it may be said to be the usage of 
the business in which this transaction oc- 
curred, for the vessel to be placed at some 
suitable wharf, and notice given to the con- 
signees of the cargo, of the place where the 
vessel lies, and that the cargo is about to 
be discharged. It is then landed and made- 
ready for delivery- The consignees, after re- 
ceiving such notice, are expected to take no- 
tice of the fact that their consignments are 
made ready for delivery; and as soon as they 
are so, they are, in judgment of law, deliver- 
ed, and the carrier's peculiar liability is end- 
ed. Such is the usage in point of fact, and 
like many other settled usages of commerce, 
it is recognized by the law, and has become 
a rule which courts of justice take notice of 
and enforce. But this rule has several im- 
portant qualifications. In the first place, it 
is necessary that the notice to the consignee 
should be a reasonable notice. By which I 
understand that it must not so long precede 
the readiness to deliver, as to impose on the 
consignee an unusual and unnecessary bur- 
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den of keeping in readiness to xecelve and 
transport his goods; nor, on the other hand, 
that it should fail to allow the consignee rea- 
sonably sufficient time to make usual and 
necessary preparations to receive and trans- 
port them. In the next place, the goods must 
not only he placed on tfi'e wharf— they must 
he made ready for delivery. The mere dis- 
charge of a cargo is not equivalent to a de- 
livery of the cargo. On the contrary, impor- 
tant rights and interests, both of the ship- 
owner, and the consignees of the cargo, de- 
pend upon the preservation of the distinction 
between unlading and delivery. This is well 
illustrated by the ease of Certain Logs of Ma- 
hogany [Case No. 2,559]. In that case, the 
cargo was libeled for freight due under a 
charter-party, which made the freight paya- 
ble "in five days after the brig's return to 
and discharge in Boston." It was insisted 
that this displaced the lien; because it show- 
ed that a credit was to be given after the 
cargo should be delivered. Mr. Justice Story 
held otherwise. He considered that not only 
were discharge and delivery distinct from 
each other, but that the consignee had a right 
to have his goods landed, and so placed that 
he could ascertain their condition before he 
made himself liable for the freight; and that 
the master had the right to unliver the cargo, 
and still retain it in his own possession, until 
the freight should be paid. Such is the mari- 
time law of England and France, as well as 
of this country. See also Ostrander v. Brown, 
15 Johns. 39, where it is expressly laid down 
that landing on a wharf is not delivery. If 
we consider the grounds upon which the law 
terminates the liability of the carrier with- 
out an actual delivery, it will be apparent 
that mere unlivery is not sufficient. Those 
grounds are, readiness to deliver, accompa- 
nied by such an offer to deliver as the con- 
signee is bound to act upon. If the carrier 
is not ready to deliver, it is of no importance 
from what cause such want of readiness pro- 
ceeds. Whether it be because the goods are 
still in the vessel, or because they are so 
mixed with others on the wharf that they are 
not accessible, or because the master intends 
to insist on his lien for freight, or for an av- 
erage bond, is immaterial. If he is not ready 
to deliyer, the law does not deem the deliv- 
ery made, and he must be ready to deliver 
at such a time as the consignee is bound to 
receive his goods. The law does not allow 
the carrier's liability to be protracted by the 
neglect or refusal of the consignee to receive 
his goods. But until there is some neglect 
the principle does not apply. All will agi*ee 
that if the master be ready to deliver on Sun- 
day, or in the night time, such readiness can- 
not avail; for there is no duty incumbent on 
the consignee to receive goods at such times, 
and consequently no neglect on his part 
These principles, when applied to the. facts 
shown in evidence, are sufficient to determine 
this ease. 
The sixty-five bales of cotton belonging to 
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the libellants, which were desti-oyed, were 
made ready for delivery on Thursday, the 
tenth of April. That was the day of the; 
annual fast. The evidence is decisive that it 
was not usual for consignees to receive goods 
on that day. A large number of merchants, 
custom-house officers, wharfingers, and port- 
wardens have been examined; their testimo- 
ny covers a period of more than twenty 
years, and embraces an ample amount of 
knowledge of the business in which this 
transaction occurred. And it clearly shows 
that the annual fast, during the entire period, 
has been a day when merchants do not re- 
ceive consignments of goods. It Is also prov- 
ed that in frequent instances, when the dis- 
charge of a vessel has been left incomplete, 
it has been completed on the fast-day; tho^igh 
this practice seems to be limited to goods not 
perishable; . and the reason assigned for not 
landing perishable goods on that day is that 
consignees do not take away their goods on 
that day. There is no inconsistency in these 
courses of business, nor any conflict of rights 
growing out of them. The time when the 
cargo is discharged is at the wiU. of the mas- 
ter. He may unlade it and make it ready 
for delivery on the Fourth of July, or in the 
night-time, if he chooses so to do. And he 
may unlade it without notice to the con- 
signee. But such an unlading and prepara- 
tion to deliver, are not equivalent to a deliv- 
ery, because there is not such reasonable op- 
portunity for the consignee to receive his 
goods, and such neglect of that opportunity, 
as the law puts in place of an actual delivery. 
The practice to complete the discharge of ves- 
sels on the fast-day, may satisfactorily show 
that it is a reasonable and proper act It 
may justify the master as between him and 
the owners of the vessel. And so, many 
emergencies might justify him in discharging- 
in the night-time, or even on Sunday. Iq the 
absence of all other evidence, proof of a usage 
to complete discharge on the fast-day, might 
also be sufficient to show that it was a usual 
and reasonable time to make delivery; be- 
cause the reception of goods usually takes 
place on the day when they are discharged. 
But the proof is direct and clear that the 
fast-day is not a usual time for the delivery 
of the goods. Taking the entire evidence in- 
to view, it comes to this: The master, may, 
if he please, discharge on the fast-day; but 
he does so with the knowledge that there 
will.be no delivery of .them till the next day; 
because a discharge and readiness to deliver 
are not a delivery, and do not become so, 
until some usual time ' arrives for the con- 
signee to attend for the pui-pose of receiving 
his goods. 

It was strongly urged that the observance 
of . the fast-day is purely voluntary; that 
there is no legal obligation to observe it; and 
that to deprive the master of the power to 
offer a delivery on that day, would compel 
him to observe the day, and thus, trench on 
his legal right to work on that day, if he 
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choose to do so. But the same argument 
would apply to the Fourth of July, which I 
believe is uniTersally kept as a holiday. And 
the answer to it in that case, as well as in 
the ease at bar would be, that all who engage 
in a particular business must conform to the 
reasonable and lawful usages of that busi- 
ness; that what is usual in respect to times 
and places and modes of doing business, in 
the absence of any rule of law to the con- 
trai-j-, becomes a rule which all concerned are 
imderstood to assent to when they engage in 
that business; and that, for a master to in- 
sist that a consignee should not observe a 
particular day, usually observed by con- 
signees, would deprive the consignee of a 
right of choice, secured to hhn by the usage, 
and by the implied consent of the master him- 
self. 

After the fullest consideration, I am of 
opinion that these goods were destroyed be- 
fore the time had arrived for the consignee 
to receive them; that consequently there was 
no delivery in point of law, and the vessel 
is liable for their value, unless relieved by 
the first section of the act of congress, of 
March 3d, 1851 (9 Stat. 635). This section 
is copied from the second section of the act of 
26 Geo. III. c. 86, which received a judicial 
interpretation by the court of queen's bench 
in Morewood v. PoUok. IS Eng. Law & Eq. 
341. It was there held that the act did not 
extend to the case of a fire occurring on board 
a lighter, in which cotton was being convey- 
ed from the vessel to the shore. This deci- 
sion is in conformity with the language of 
the act, which limits its operation to fire hap- 
pening to or on board of the vessel, ^''ithout 
a depai-ture from the plain meaning of the 
words of the act, I cannot extend it to a fire 
happening on shore. The result is, that the 
decree of the district court must be reversed, 
and a decree entered in favor of the lihellants 
for the value of the cotton and costs. 

[NOTE. The decree in this case was. in ef- 
fect, reversed by the supreme court in Richard- 
.<ion V. Goddard, 23 How. (64 U. S.) 28. After 
the renderins of this last decision the circuit 
court j!rranted a new hearing in tliis case, at 
wliich it reversed the decree, as rendered above, 
and entered a decree affirming the decree of the 
district court, the last opinion being: delivered 
by Circuit Justice Clifford. Case No. 12,266.] 
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Shipping — Cakrieus of Goods — Delivery — 

NoTiCE—DiscHAKGE— Notice after Discharge 

— Interrupted Work — New Notiob. 

1. When a carrier by water, acting pursuant 
io a full and reasonable notice to the consignee 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



of the arrival of the vessel and of his readiness 
to deliver tlie cargo, unlades the same on a 
suitable wharf at a suitable time, and makes it 
ready for delivery, as by separating each con- 
signment from the others, and placing them 
where they are conveniently accessible for the 
purpose of removal, such acts, if performed 
in good faith, have the effect to discharge the 
cari'ier from further liability as carrier, and 
entitle him to freight. 
[Cited in Richmond v. Union Steamboat Co., 
87 N. Y. 247. Cited in brief in Hamburg- 
American Packet Co. v. Gattman, 127 111. 
606, 20 N. E. 662. 

2. Notice of the arrival of the vessel, and 
readiness to deliver, need not be delayed till the 
cargo is unladed and all the acts performed 
which are requisite to discharge the carrier; 
it is more usual to give the notice when dis- 
charging is commenced; and when so given, it 
is not in general necessary that it should bo 
repeated, if imloading is prosecuted without, 
unnecessai-y or unusual delay. 

3. When no notice is given to the consignee 
until the cargo is discharged, it seems the re- 
sponsibility of the oaiTier continues until a 
reasonable time in which to remove the goods, 
has elapsed; but such is certainly not the rule 
where notice is given prior to the unlading. 

[Cited in The Boskenna Bay, 22 Fed. 665.] 
[Cited in Faulkner v. Hart. 82 N. Y. 417; 
McAndrew v. Whitlock, 52 N. Y. 48; Jilc- 
Neal V. Bi-auu, 53 N. J. Law, 624, 23 Atl. 
687.] 

4. If the unlading be tismporaiily interrupted 
by the crowded state of the wharf, on account 
of otlier consignees not removing their goods, 
no new notice need be given on resumption of 
the work. 

5. Where prior notice is given, it is the duty 
of the consignee and carrier to co-operate, and 
the one who fails so to do must abide the con- 
sequences. 

This was an appeal in admiralty in a case of 
contract. It appeared from the testimony, 
that, on the 3d of Ikfarch, 1856, the Tangier 
took on board as part of her cargo of cotton 
one hundred bales, consigned to John Aiken, 
treasurer of the libellants, and sailed for Bos- 
ton. She arrived April 6th. The next day, 
at the request of the principal consignee, she 
hauled up to Lewis Wharf, and the master 
gave to the principal consignees the usual no- 
tice of anival and readiness to deliver cargo. 
The agent of the libellants, on receipt of this 
notice, instructed the truckman who usually 
did such work for them to take their cotton 
from the wharf and deliver it to the railroad 
company, to be caiTied to their mills, and fur- 
nished him with receipts to be signed by the 
agent of the railroad company, as the cotton 
came into their hands. On the 7th, the mas- 
ter began to discharge the cotton upon the 
wharf, causing the lots of the several con- 
signees to be separated and so placed as to 
be easily accessible- This unloading continued 
till one o'clock on the 8th, when the wharf 
became so crowed that the work had to be 
suspended. At that time thirty-seven bales 
of the libellants' cotton had been discharged, 
and thirty-five bales had been received by 
their truckman. On the morning of the 9th 
the truckman of the libellants went to the 
wharf, and, finding none of libellants' cotton, 
; did not return on that day, or on the 10th, 
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which was fast-day. The wharf having heen 
sufficiently cleared on the morning of the 10th 
for the master of the vessel to resume work, 
he accordingly proceeded with the unloading, 
without giving any new notice of the time 
of recommencing to unlade. At one o'cloct 
p. m. of that day the remainder of the cargo, 
including the sLxty-five hales of the libellants, 
was on the wharf, properly sorted, and so 
placed that each consignee's portion was 
easily accessible. At two o'clock an acciden- 
tal fire consumed all the cotton on the wharf. 
In the district court a decree was entered dis- 
misshig the libel [Case No. 12,267], whereupon 
tlie libellants appealed to the circuit eoui-t [see 
note, Id. 12,267], 

G. B. Goodrich, for appellants. 

As the claimants [Charles Richardson and 
others] rely upon a constructive delivery, the 
burden of proof is on them to show it To do 
this they must show that an actual delivery 
was prevented by some neglect or default of 
the party entitled to receive the goods. Pars. 
Mar. Law, 202. An unlading and putting of 
the cotton on a wharf at a proper time and 
place is not eo instanti a delivery to the con- 
signee; he is entitled to a reasonable time to 
examine and to receive his goods. Fland. 
Shipp. §§ 276, 279; Syeds v. Hay, 4 Term E. 
260; Gatliffe v. Bom-ne, 4 Bing. (N. C.) 314; 
Bourne v. GatlifEe, 3 Slan. & G. 6S7; Goold 
V. Ohapin, 10 Barb. 613; Clendaniel v. Tuck- 
erman, 17 Barb. 189; Brittan v. Barnaby, 21 
How. [02 U. S.] 529. The inabiUty and neg- 
lect df the master to deliver on the Sth, and 
again on the 9th, was a refusal to deliver. 
Notice of intention to deliver is of no avail, 
imless followed by an actual readiness to de- 
liver at the time appointed. After deliveiy 
had been stopped, a readiness to "resume deliv- 
ery is unavailing, without a new notice. 1 
Leigh, N. P. 515; The Grafton [Case No. 5,- 
655] ; Stevens v. Boston & M. R. R., 1 "Gray, 
277; Bradstreet v. Baldwin, 11 Jlass. 232; 
Dobson V. Droop, 1 Moody & M. 441; Abb. 
Shipp. 421. One o'clock p. m. was the dinner- 
hom: of the truckmen employed to move the 
goods. An unloading of the goods at that 
hotrr, without notice, and after an inability 
and refusal on two prior days, was not a de- 
livery. The destruction by fire does not dis- 
charge the carrier, for the fire was not on 
board the vessel, and the bill of lading con- 
tains no exception on account of fire. 9 Stat. 
635; Morewood v. Pollok, 18 Eng. Law & Eq. 
341; Atkinson v. Ritchie, 10 East, 533. 

Shepley.& Dana, for claimants. 

The unloading of goods on a suitable wharf 
at a usual time for unlading after reasonable 
notice to the consignee, accompanied with a 
readiness and present ability to deliver, is 
such a tender of delivery as discharges the 
ship-owner from his liability as a carrier. 
Norway Plains Co. v. Boston & M. R. Co., 1 
Gray, 271; Cope v. Cordova, 1 Rawle, 203; 
Hyde v. Trent & M. Nav. Co., 5 Term R. 389; 
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Goold V. Ohapin, 10 Barb. 613; Eisk v. New- 
ton, 1 Denio, 45; Ang. Carr. § 313. This rule 
of law is founded on the excellent reason that 
the liability of the cafrier ceases when and 
where the duty to carry ceases, and the ship- 
owner never carries beyond the wharf. The 
only question, then, is the question of fact,— 
was there a landing on the wharf, usual or as- 
sented to, of the libellants' cotton, separately 
or accessibly placed, under notice, before it 
was burned? The evidence places the an- 
swer to this 'question beyond dispute. As for 
the new notice, which it is said ought to have 
been given on resumption of work, on the 
10th, no authority can be cited which requires 
it, and no custom which demands it. The 
last objection, that the time when the un- 
loading was finished was the dinner-hour of 
the truckmen, can apply only to the few bales 
last unloaded, if to any. In fact, this cargo 
was discharged in the daytime at the usual 
houi-s, and this is sufficient. 

CLIFFORD, Circuit Justice. Beyond ques- 
tion, the decision of the supreme court in 
Richai-dson v. Goddard, 23 How. [64 U. S.] 
28, has established the rule that a vessel ly- 
ing in an American port, if she has com- 
menced to discharge her cargo prior to the 
occurrence of the annual fast of the state 
in whose port she is at the time moored, may 
properly continue the work on that day, or in 
case the work of discharging the vessel had 
been suspended because the wharf was tem- 
porarily blocked up by the merchandise pre- 
viously unladen she may, if the obstacles 
are removed, resume and complete the work 
on that day as an ordinary working-day. 
Assuming that the day when the unlading 
was completed must now be considered, un- 
der the circumstances of this case^ as an or- 
dinary working-day, the counsel of the re- 
spondents insists that the evidence disclosed 
in the record fully establishes their defence. 
That proposition is denied by the libellants, 
and they insist' that the present case is dis- 
tinguishable from that decided by the su- 
preme court in two particulars. First, they 
contend that there should have been a new 
notice to them prior to the resumption of the 
unlading on fast-day, after it had been sus- 
pended by reason of the blo'cking up of the 
wharf, and that no such new notice was 
given. Second, it is insisted by the libellants, 
that as the wojrk of unlading was not com- 
pleted until one o'clock, and, as that was the 
usual dinner-hour of the truckmen, the un- 
lading was not at a proper time so as to 
discharge the carrier from further liability, 
even if the notice was sufficient, and although 
all the other acts to constitute a legal sub- 
stitute for an actual delivery were duly per- 
formed. 

That due notice was given of the arrival 
of the bark, and that the master was ready 
to deliver the consignment, has already ap- 
peared, and the evidence upon that point 
need not be repeated. No authority is cited 
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to show that a second notice is ever required 
in a case like tlie present, and it is believed 
that none can be found to countenance such 
a requirement, Avhere it appears, as In this 
case, that all of the officers of the vessel 
remained on board, and tliat the suspension 
of the Tvork was only a temiiorary one, occa- 
sioned by the ordinary' impediments and ob- 
structions universally known to be incident to 
the nature of the business. Small whai"ves 
are liable to become blocked up upon the dis- 
charge of large cargoes, and when that is the 
case the obstruction itself furnishes to the ex- 
perienced truckman or drayman the reason 
for the suspension of the work. Had the 
master truckman of the libellants gone to the 
wharf on Wednesday and found the vessel 
abandoned by her officers, and no one on 
the wharf engaged in removing tlie cot- 
ton, tliere would be much greater reafson to 
support the views of the libellants; but it 
was not so. When the teamster went there, 
all of the officers were on board, and tlie 
truckmen of the delinquent consignees were 
employed in removing the cotton from the 
wharf, and some two hundred bales were re- 
moved d\u-ing that day. Under these cir- 
cumstances, the teamster could hardly fail 
to understand that the work of unlading 
would be resumed as soon as the obstacles 
which had caused it to be suspended were 
removed. Besides, while he was tliere he was 
told by the mate tliat want of room had oc- 
casioned the work to be suspended; and not 
a doubt is entertained from the evidence that 
he well understood that it would be resumed 
as soon as a sufficient number of bales were 
taken away to afford room to discharge the 
residue. Carriers by water, acting under the 
usual bill of lading, are not required to trans- 
port their cargoes from the wharf to the 
storehouses of the merchaJit or consignee, but 
may lawfully unlade the same at the usual 
wharf; and all the decided cases, if rightly 
understood, admit that if the carrier, acting 
pursuant to a full and reasonable notice to tlie 
consignee of the arrival of the vessel, and of 
his readiness to deliver the eai-go, vmlade 
the same on a suitable wharf, at a suitable 
time, and make it ready for delivery, as uy 
separating each consignment from the others 
and placing it on the wharf, where it is con- 
veniently accessible for the purposes of re- 
moval, that such acts if performed in good 
faith are equivalent to an aetjual deliveiy of 
the merchandise, and have the effect to dis- 
charge the carrier from ail further liability 
in his capacity as carrier, and fully entitle 
him to the stipulated freight. Ships trading 
from one port to another have not the means 
of carrying the goods on land, and, according 
to the established course of trade, a delivery 
on a suitable wharf, at a suitable time, after 
due notice of tlie arrival of the vessel, and of 
the master's readiness to deliver the goods, 
is equivalent to such a delivery as will dis- 
charge the carrier from his liability as such, 
provided the consignment in question is 



properly separated from others, and the 
goods so placed on the wharf as to be con- 
veniently accessible for the piu-pose of re- 
moval. Hyde v. Trent & M. Nav. Co., 5 Term 
R. 389; Story, Bailm. § 445; 2 Kent, Comm. 
{9th Ed.) S16; Cope v. Cordova, 1 Kawle, 
203; Kohn v. Packard, 3 La. 225; Harman v. 
Mant, 4 Camp. IGl; Goold v. Chapin, 10 Barb. 
612; Aug. Carr. § 313; Norway Plains Co. v. 
Boston & M. R. Co., 1 Gray, 271; Fisk v. New- 
ton, 1 1)enio, 45; Thomas v. Boston & P. R, Co., 
10 lletc. [JIass.] 472; Garside v. Proprietors of 
Trent & M. Nav. Co., 4 Term R. 5S1; Richard- 
son V. Goddard, 23 How. [64 U. S.] 28. Mr. 
Chittj' says, where goods arrive by ship from 
a foreign country, they must be delivered by 
the master to the consignee or his assigns ac- 
cording to the bill of lading, or at the usual 
wharf, according to the usages of the port 
of delivery with respect to such a voyage. 
Chit. & T. Carr. (Ed. 1857) 154; Golden v. 
Manning, 3 Wils. 429, 2 W. Bl. 916. He can- 
not, however, at once discharge himself from 
all responsibility by immediately landing the 
goods, without any notice of the arrival of 
the vessel or of his readiness to make the de- 
livery. But he must give such reasonable 
notice of those facts to the merchant or con- 
signee as will enable Mm, in the usual course 
of business, to receive and take away the 
goods. Add. Cont. (2d Am. Ed.) 480; Gat- 
liffe V. Bourne, 4 Bing. N. C. 314; Bourne 
V. Gatliff, 11 Clark & P. 45; Price v. Powell, 
3 Comst. [3 N. Y.] 326. It is a mistake, 
however, to suppose that such notice cannot 
be given till after the unlading is completed 
and all the acts performed which are requip 
ed to discharge the carrier. On the contrary, 
it is more usual and equally effectual to give 
the notice at the time the work of discharging 
the vessel is commenced; and when so given 
it is not in general necessary that it siiould 
be repeated, provided the unlading is prose- 
cuted' without unnecessary or unusual delay. 
Casual interruptions in the prosecution of the 
work for brief periods, by such impediments 
and obstructions as are necessarily incident 
to the nature of the business, — ^as by the 
blocking up of a small wharf by the vessel's 
own curgo,— are not unusual, and do not cre- 
ate any necessity whatever for a second no- 
tice. Such impediments are so common that 
they may be said to furnish their own ex- 
planations, and being such as every truck- 
man fit to be employed readily comprehends, 
the interruptions in the work of lading oc- 
casioned thereby create no necessity to repeat 
the notice, because the interruptions are not 
of a character to mislead those who are usu- 
ally employed to remove the goods from the 
wharf. 

Unlivery at a proper time as well as at a 
proper place is a pait of the duty of the car- 
rier, and is one of the necessary acts to be 
performed by him in order to discharge him- 
self from liability in a case like the present. 
Wliore no actual delivery to the consignee had 
been made to free himself from responsibility 
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a^a cnrrier, lie must sliow that lie gave due 
and reasonable notice of the airival of tlie 
vessel and of his readiness to deliver the 
i?oods; that pursuant to that notice he dis- 
-chai'ged the consignment in question on a 
suitable -^'liarf, at a suitable time, and ihat 
the goods -were properly separated and so 
placed on the wharf as to be conveniently ac- 
<:essible for ' the pui-pose of removal. All 
this was done in this case, unless it be held, 
AS is contended by the- libellants, that the 
time was unsuitable, because the work was 
completed at one o'clock, which it is said is 
the usual dinner-houp at this port for the 
truckmen. Masters of vessels employed m 
the transportation of merchandise necessarily 
liave to deliver goods to persons of different 
habits, and to those engaged in different pur- 
suits; and to liold that they must suspend the 
work of discharging their vessels during the 
several hours when it is usual for those to 
whom the goods are to be delivered to go to 
their meals, would be to subject them to 
great inconvenience and embai'rassment. 
Such resti-iction upon the hours of labor 
would prove to be very inconvenient to those 
usually employed to discharge the cargo, and 
still more so to those belonging to the ves- 
sel. Meal-time, as usually understood by 
different persons in a commercial port, is ex- 
<;eedingly variable. Dinner-hour varies from 
twelve o'clock at noon to six o'clock in the 
afternoon and breakfast-hour from sunrise to 
ten o'clock in tlie forenoon, or later. Take 
the case of a large cargo consigned to various 
■consignees, and if indiscriminately stowed, 
It would be difficult to discharge it at all 
within the business hours of the day, without 
violating this supposed rule. Truckmen, it is 
said, usually dine in this port at one o'clock, 
but the case shows that some of them dine 
at twelve, and, what is more, the case also 
shows that other persons besides regular 
truckmen were employed in taking away some 
portion of the cotton. Consignees are not 
obliged to employ truckmen to remove their 
goods from the wharf, but may go there in 
person if they choose, and receive their own 
consignments; and if the rule has any found- 
ation in law, it is very clear that its bene- 
fits may be claimed by all who have any 
such dealings with the vessel. But the objec- 
tions to the proposition as applied to this 
case do not consist alone in the uncertainty 
•of the restriction as to the houis of labor, nor 
«ven in the fact that the rule would occasion 
great inconvenience and embarrassment 
Still graver objections exist to It, arising from 
the assumed theory of law on which it is 



based. It assumes, in the first place, that 
the notice given by the master of the arrival 
of the vessel, and of his readiness to deliver 
the goods, imposed no duty upon the con- 
signees until all tlie acts required of the mas- 
ter to discharge himself from his responsibility' 
as a carrier had been performed; and then it 
also assumes, in the second place, that, after 
all those acts had been performed, he still 
continued to be the insurer of the goods for 
such a length of time as was reasonably nec- 
essary to enable the consignee to go to the 
wharf and take the cotton away. Suppose 
no notice had been given of the arrival of the 
vessel, and of the master's readiness to de- 
liver the goods, as in the case of Gatliffe v. 
Bourne, 4 Bing. N. 0. 314, then the theory 
of law assumed by the libellants, that the 
mere unlading of the goods on a suitable 
wharf, at a suitable time, is not equivalent 
to an actual delivery would be correct When 
the only notice given of the arrival of the 
vessel, and of the master's readiness to deliv- 
er the goods, is subsequent to the perform- 
ance of those acts, then it may be true that 
the consignee is entitled to a reasonable time 
thereafter in which to go or send to the wharf, 
receive the goods, and take them away. But 
where he is duly notified in advance of the 
unlading, or at the time when it was com- 
menced, he has no right to remain iiassive 
and indifferent until the unlading is complet- 
ed, and all the. other acts required of the 
master are fully performed, and then claim 
that the liability of the carrier shall continue 
for such an additional length of time as will 
enable him to do wiiat he ought to ha.7e 
done while the cargo was being discharged 
and those other acts were being performed. 
Consignees and masters of vessels are ex- 
pected to co-operate in the delivery of con- 
signments; and if tlieydo so, it will seldom 
happen that any controversy wUl arise, and 
when they do not do so, the delinquent party 
inust abide the consequences. The Grafton 
[Case No. 5,655] ; Brittan v. Bamaby, 21 How. 
[02 U. S.] 529. Such co-operation is for the 
interest of both parties, and it is for that rea- 
son that it is required. Masters need the co- 
operation of consignees to prevent the wharf 
from becoming blocked up, and the interest 
of consignees is promoted by such co-opera- 
tion, because without it some of the acts 
otherwise required of the master cannot be 
performed. A new hearing was granted in 
this case at the last term, so that the' case 
now stands the same as in an ordinary ap- 
peal. For the reasons already given the de- 
cree of the district court is affirmed. 
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Case No. 12,367. 

SALMON FALLS MANUF'G CO. v. The 
TANGIER. 

GODDARD et al. v. SAME. 

PEARSON T. SAME. 

[3 Ware, 110.] i 

District Court, D. Massachusetts. Oct, 1856.2 

Shipping— Carrieks of Goods — DeltIveky — No- 
tice — Whex to be Given— Deposit on Whakf 
— Bailment — Fast Dat — Suspended "Work 
Pleading — Joinder. 

1. When a vessel arrives from a foreign port, 
and the master has safely moored his vessel at 
a suitable wharf, it is his duty to give early 
notice to the consignees of the cargo of his ar- 
rival, where his vessel lies, and that he is ready 
to deliver their goods. And the same rule ap- 
lies to long coasting voyages. 

2. The notice ought regularly to be given be. 
fore the unlading is begun. 

3. After such notice, and a permit is obtain- 
ed, he may ordinarily, at a proper tame and in 
the working hours of the day, proceed to dis- 
charge the cargo. 

4. It is the duty of the consignees, on re- 
ceiving such notice, promptly to be on the 
wharf to receive their goods as they are diS' 
charged from the vessel. 

5. ■^'^hen the master, with such notice, has 
transferred the goods from the vessel and safe- 
ly deposited them on tlie wharf, where and at 
a time when they can with reasonable con- 
venience be received by the consignees, he has 
completed his contract as a carrier. 

6. But this does not amount to a delivery un- 
til the consignee receives them. 

7. A delivery, in the sense in which the word 
is used in a bill of lading, includes a transfer 
of the possession, actusjl or constructive, and 
with it the right and liabilities incident to the 
possession. 

8. If the consignee is not present to receive 
the goods, or for any cause declines to do it, 
the placing the goods on the wharf is a tender 
of delivery that discharges the master as a 
carrier, but the goods remain in his custody 
with the responsibilities of an ordinary bailee 
for hire. 

9. If after the unlading is begun and beforo 
it is completed, a fast day intervenes, the mas- 
ter, by me custom of the port of Boston, is 
authorized to continue the work as on an or- 
dinary working day, at least in the forenoon. 

10. Or it the work has been suspended by the 
wharf being crowded, and it is then cleared, he 
may recommence the unlading without any new 
notice; and when the goods are placed on the 
wharf, he will be discharged as a carrier. 

11. When several persons have causes of ac- 
tion of a like nature, and involving one or more 
questions common to all against a vessel, all 
may join in one libel. 

12. In such case of joinder, the evidence 
touching liie questions common to all is takeiv 
but once, and when these questions are decided, 
the cases become separate and independent, and 
each is litigated on its own merits, 

[Cited in brief in The Pathfinder, Case No. 
10,797.] 

[These were libels founded upon bills of 
lading by the Salmon Falls Manufacturing 

1 [Reported by George F. Emery, Esq.] 

2 [Reversed in Case . No. 5,494. Decree of 
circuit court reversed by supreme court in 23 
How. (64 U, S.) 28.] 



Company, Goddard & Pritchai'd, and John H» 
Pearson against the bark Tangier.] 

Mr. Goodrich, for Salmon Falls Manuf g- 
Co. 

Mr. Goodrich, for Goddard & Pritchai-d. 
■ C. P. Curtis & O. P. Curtis, Jr., for Pear- 
son. 

Choate & Bell, for respondent. 

WARE. District Judge. Before proceed- 
ing to examine these eases on their merits, 
it may not be improper to observe that som& 
time and some expense would have been 
saved, if these three libels had been united in 
one; or if, before hearing the first, the three- 
had been consolidated and heard together. 
They all involve one or more questions as to 
the liability of the vessel for the loss of the 
cotton imder circumstances common to aJl. 
Such a joinder of parties, where several -per- 
sons have causes of action of a like nature, 
and involving one or more questions common 
to all, is authorized by tlie general principles 
of admiralty practice. It has from time im- 
memorial been the familiar usage in the case 
of seamen suing for their wages. But it is 
a right which extends to all parties in anal- 
ogous cases. The supreme court has held 
that it extends to sevei-al consignees suing 
for damages sustained by their goods from 
the unseawoithiuess of the vessel or the fault 
of the master. Rich v. Lambert, 12 How. 
[53 U. S.] 353. And I have supposed that it 
embraced suits by material men, where the 
liability of the vessel is a question involved. 
Such joinder is not only authorized by the 
general principles of admiralty practice, but 
is specially enjoined by the process act of 
July 22, 1813 (3 Stat. p. 19, § 3). The act, so 
far as it applies to proceedings in the admi- 
ralty, I understand to be merely in affirmance 
of the pre-existing law of the court. In such 
eases of joinder or consolidation, all the evi- 
dence touching the questions common to all 
the cases, is taken but once, and when these 
questions are decided, the cases become sep- 
arate and distinct, and each party litigates 
his own on its own peculiar merits. 

In this case one of the libels was heard 
and argued separately, and two were heard 
together; but in reviewing the evidence of- 
fered in all, I have come to the conclusion 
that they may all well be considered together, 
so far as the questions common to all are con- 
cerned, and I shall proceed to state my opin- 
ion on these questions precisely as though 
there had been a joinder or consolidation, no- 
ticing incidentally any matters that may be 
peculiar to either. 

The bark Tangier ari'ived in Boston on Sat- 
urday, April the 6th, 1856, from Apalachico- 
la, with a cargo of 998 bales of cotton, and 
on Monday a. m. was safely moored at Lew- 
is' wharf. Of this cotton, 558 bales were 
consigned to Goddard & Pritchard, 100 to 
Pearson, and 100 to the Salmon Falls Man- 
ufacturing Company, and the residue to other 
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consignees. The master on Monday gave no- 
tice to the consignees of his arrival, of the 
place where his vessel lay, and that he was 
ready to deliver their goods. The unlivery 
was commenced in the afternoon, and was 
continued through the next forenoon, when, 
the cotton not heing removed, the wharf be- 
came so full that the work was suspended. 
A new notice was given to Goddard & Pritch- 
ard, and to Pearson, on Tuesday, and they 
still neglecting to remove their cotton, were 
hastened by a third notice on Wednesday 
morning. But it is, on the evidence, not so 
certain that a second notice was given to 
Aiken, the agent of the Salmon Falls Co. 
Wednesday afternoon, all the cotton which 
had been unladen JMonday and Tuesday was 
removed, with the exception of 325 bales, 
which remained- on the wharf over night. 
The wharf was now so far cleared that the 
imlivery was resumed and completed by 
about 1 o'clock Thursday- None was re- 
moved that day, except four or five bales by 
Goddard & Pritchard, and between two and 
three o'clock the cotton remaining on the 
wharf was consumed or damaged by an acci- 
dental fire. Of G. & P.'s cotton, 163 bales 
had been received and taken away, leaving 
425 bales. Of the Salmon Falls Company's 
cotton, 30 bales had been removed by their 
agent, and 65 were burnt or damaged, and 
of Pearson's, 25 had been taken and 75 were 
left for the fire. 

On this state of facts, libels are brought 
against the vessel, and she is arrested as re- 
sponsible for the default of the master in not 
delivering the goods according to the terms 
of the bills of lading. The whole case, both 
on the evidence and the law arising on the 
facts, has been most thoroughly and ably ar- 
gued on both sides; and it only remains for 
me to express the best opinion I have been 
able to form of the result. ' With respect to 
the principal matters of fact on which the 
decision must turn, there is, I think, but lit- 
tle difficulty; but they involve some ques- 
tions of law, which appear to me of no incon- 
siderable delicacy, and to be not wholly free 
from doubt 

The first question, "which has been urged, is 
whether the master is exempted from the 
loss by fire, by virtue of the act of congress 
of March 3, 1851 (9 Stat. p. '631, c. 43). The 
second is, admitting that he is not exempted 
by the statute whether upon the facts proved 
in this case he is liable for the loss on the 
general principles of the maritime law. And 
thirdly, under this, a considerable portion of 
the goods having been landed on the tenth 
day of April, which was appointed by the 
governor a general fast day, whether this 
was a day, in which, by tlie custom of the 
port, the master was authorized to discharge 
his cargo. 

I shall first consider the second question 
that has been argued. These libels are all 
founded on bills of lading, in the common 
form; shipped in good order and condition 



on board the barque Tangier, at Apalachi- 
cola, and to be delivered in like good order 
and condition at the port of Boston to the 
consignees — dangers of the sea only excepted. 
Loss by fire is not in the sense of the law 
one of the dangers of the seas excepted in 
the bill of lading, and the master stands as 
an insm-er against all others. Nothing short 
of a delivery can.relieye him from the obliga- 
tion of his contract, or some, excuse for the 
non-delivery, which the law will hold to be 
suflacient, notwithstanding his contract. Has 
there been, then, a delivery? The contract is 
not merely to deliver at the port of Boston, 
but to deliver to the consignees named in the 
bills of lading. In its terms it requires a de- 
livery to the person. A deliveiy to a dray- 
man, employed by him, would, in legal in- 
tendment, be a delivery to him. But the 
words of a bill of lading in their natural and 
ordinary meaning, appear to import a per- 
sonal delivery; such a delivery as is requir- 
ed in the case of a sale, in those systems of 
law and in those .cases where a deliveiy is 
required to consummate the contract and op- 
erate a transfer of the property. And in 
those cases it must include a transfer of the 
legal possession, so as to exonerate the ven- 
der or the person making the delivery from 
all the responsibilities attached to the pos- 
session, and to place the risk on the other 
party. For this purpose it is true that an 
actual manucaption of the goods is not nec- 
essary. There may be a consti'uctive or a 
symbolical delivery in its legal effects equiva- 
lent to an actual delivery, as the delivery of 
a raft of lumber lying in a lake or river by 
the vender pointing it out to the sight of the 
vendee, or the delivery of goods in a wai-e- 
house by the delivery of the key, with a suffi- 
cient description of the goods. In these cas- 
es, though there is no passing the goods from 
hand to hand, traditio, there is a legal trans- 
fer of the possession and the risk of the 
goods is shifted to the purchaser, or to the- 
person to whom the delivery is made under 
any other contract, as much as though they 
had actually been put into his hands. A de- 
Uvery in the strict and proper sense of the 
word seems to me always to imply this trans- 
fer of the possession, actual or legal, and 
with it the rights and responsibilities attach- 
ed to the possession. One consequence in- 
volved in this doctrine is that to complete 
the legal delivery there must be an accept- 
ance, actual or implied. This, as I thinlc, is 
the sense in which the word is used in bills 
of lading, and in the delivery of the goods 
The argument of the claimant's counsel tacit- 
ly admits that there has been no such de- 
livery as transferred the legal possession 
with the rights and obligations incident to it 
His argument is that the discharge of the 
goods on the wharf with notice was a tender 
of the goods *that completed the whole duty 
of the master as carrier. 

It was the termination, a complete per- 
formance of that contract vith all its peculiar 
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responsibilities. But it is conceded that an- 
other obligation immediately followed, that 
of custody, to protect the property from plun- 
derage and other loss; and that this obliga- 
tion was not merely that of a depositai-y 
bound to slight diligence only, but that of a 
bailee for hire, having his compensation for 
this service in his freights. The master also 
c-onsidered his obligation in the same light, 
for he kept guard over the cotton during 
the whole time it was on the wharf, by 
his own men m the day time on board his 
ship, and by a hired watch in the night 
If there was no deliveiy in the strict and 
technical sense of the word, has the master 
any excuse for the non-delivery? I agree 
with the counsel for the libellant that the 
master's contract, though it consists of two 
parts, is a legal entirety; it is to carry and 
deliver. The carriage, the transportation of 
the goods from port to port, is his own inde- 
pendent act, which he can perform alone, 
without the aid of any other party. That is 
accomplished when he has transported them 
from the port of lading to the port of deliv- 
ery, and safely deposited the goods on the 
wharf. Thus far he is a carrier, and here 
this part of his contract, that is for carriage> 
is complete. In transportation by water in 
sea-going vessels the carrier is not bound to 
carry the goods to the warehouse of the own- 
er or consignee, however it may be in some 
cases of land transportation. The place of 
delivery is the wharf. The second obliga- 
tion, that to deliver, remained to be perform- 
ed. Now this is an act which the master 
cannot perform alone. It requires the con- 
currence of the consignee. All that the mas- 
ter can do alone is to deposit the goods at the 
place, where the deliyery is to be made, and 
offer them to the owner named in the bill of 
lading. If he is not there to receive them, 
then the master is bound, in cases like this, 
of maritime transportation, by custom, for 
the care and custody of the goods until the 
owner comes to receive them. If he does not 
come at all, then he is bound to have the 
goods housed in a safe and proper warehouse 
at the owner's expense. If the owner or 
consignee does come, and for any cause, de- 
clines to receive the goods, it is certain that 
there is no delivery; it is, I think, equally 
certain, that there is an offer or tender of de- 
livery. But the master is not thereby dis- 
charged from all care of the goods. He is 
bound to the duty of custody, precisely as 
though no owner had called for them, and 
to have them properly warehoused. 

This I take to be the universal custom, and 
sanctioned by law. Then comes up the im- 
portant question, was he bound for the safe 
keeping of the goods as a carrier, or only as 
a bailee for hire. The distinction between the 
liabilities of the two makes all the difference 
in these cases. As a carrier he will be liable 
for their loss, but as a bailee for hire, the 
loss being purely fortuitous, and he not in 
fault, he will be exempt from liability. My 



opinion, both on principle, the reason of the 
thing, and the authority of judicial decisions, 
is that he was discharged from his engage- 
ment as a carrier, and remained liable only 
as an ordinaiy custodian having a compensa- 
tion for his services. The duties of the par- 
ties with respect to the delivery of goods 
from seagoing vessels, I suppose to be quite 
clear and well-defined. It is that the mas- 
ter, as soon as his vessel is safely moored at 
the wharf, give notice to the owners and 
consignees of his arrival, of the place whero 
his ship lies and that he is ready to deliver 
their goods. As the delivery is to be on the 
wharf, it is the duty of the consignees to be 
present and receive them as they are dischar- 
ged from the vessel. Goold v. Chapin, 10 
Barb. 612. In the business of maritime trade, 
promptitude and despatch are expected of all 
parties. Ships, whose employment is on the 
sea, are obliged to wait the opportunities of 
wind and weather, and do not willingly brook 
delay where these are favorable. The master 
has also a just motive for hastening the dis- 
charge of his vessel, in order to relieve the 
owners from the expense of demurrage, and 
to get his ship ready for another voyage. He 
has another motive not less legitimate, to 
liberate himself and his ship from the oner- 
ous liabilities of a carrier. And this, I think 
he does as soon as with notice he places the 
goods safely on the wharf. He is not bound 
to wait the convenience of dilatory con- 
signees. If they are not present, and incon- 
venience or loss results from their neglect, 
it is not the master's fault, and every one 
must bear the burthen of his own faults. 
The placing the goods on the wharf at a suit- 
able time when they may be received by the 
consignee, appears to me to be a tender of de- 
livery, that discharges the master as a car- 
rier, whether the consignee is there to re- 
ceive them or not. There certainly must be 
sometime when the master may relieve him- 
self from the responsibilities of a carrier 
without the concurrence of the other partj'. 
He may do so by a tender, and if that ten- 
der is not a perfected act when the goods 
are first put on the wharf, how long must 
they remain there for that purpose? Shall 
the time be fixed for an hour, or a day, or 
longer; for such goods as cotton are not un- 
frequently left on the wharf for several days 
before they are taken away. If we do not 
take the time when they are first put on the 
wharf, I am entirely at a loss in determining 
when the time shall be fixed. 

My opinion is, that placing the goods on the 
wharf at a suitable time, with proper notice 
where they may be received, is a tender of 
delivery that discharges the master as a car- 
rier, as much as an actual delivery. It is a 
general principle of law resting on broad 
foundations of natural justice and applicable 
to a great variety of cases, that where a per- 
son is bound to perform a certain act for the 
purpose of discharging himself fi-om an obli- 
gation or acquiring a right, an offer or a 
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tender of performance, properly made, is 
equivalent to an actual performance for the 
purpose of relieving himself from the ohliga- 
tion or of acquiring the right. In the Roman 
law it is put into the form of a maxim, and is 
inserted among the regulse juris. In all cases 
an act is considered as done, when the delay 
of the other party has prevented its being 
done. "In omnibus causis pro facto accipitm* 
id in quo per alium morae sit, quominus fiat." 
Dig. 50, 17, 39. A person who is ready and' 
willing to perform his contract or obligation 
shall not be deprived of the benefit of per- 
formance by the malice, caprice, or neglect 
of another party.s The usual and proper no- 
tice was given of the vessel's arrival, and 
I- think that one notice was sufficient. It 
was the right of the master, after the unlivery 
was begun, to continue the work until it was 
completed, as fast as the goods could con- 
veniently be removed. If it became neces- 
sary by the encumbering of the wharf to sus- 
pend the work for a time, the fault was not 
his; for it appears from the testimony that 
the cotton might have been removed as fast 
as it could be discharged. In the case of the 
Salmon Falls Company, an objection is made 
to the sufficiency of the notice. It is said that 
it was not imtil after the unlivery was be- 
gun. Without doubt, regularly it should be 
before. There is some doubt, I think, as to 
the fact, but admitting it to be as contended, 
If the fire had happened before the notice, it 
would deserve very grave consideration. But 
the fire occurred three days after, and the 
pai-ty suffered nothing from this irregularity. 
The objection is purely technical in its ap- 
plication to this case. And though in a case 
of purely fortuitous loss like this, a party 
is not to be censured for ^resorting to the 
subtleties of the law to escape, the objection 
appears to me to be too high among the 
apices of the law to be applied to the transac- 

■ tions of merchants and shipmasters. My 
opinion on principle is that the landing on 
the whai-f , with the notice given, was equiva- 
lent to an actual delivery, for the purposes 
of these actions, supposing the time to be un- 
objectionable, which will be considered pres- 
ently. 

My opinion also is that the decisions of the 
courts and the language of elementary writ- 
ers lead to the same conclusion. The authori- 
ties cited by the counsel for the claimant ap- 
pear to me fairly to support this doctrine. 
Stoiy, Bailm. § 545; 2 'Kent, Comm. 604 and 
the notes to the 6th Edition; Norway Plains 
Co. V. Boston & M. R. Co., 1 Gray, 271; Cope 
V. Cordova, 1 Rawle, 203; Hyde v. Trent & 
M. Nav. Co., 5 Term.R. 389; Goold v. Chapiu, 
10 Barb. 612, The Boston & il. R. Co., in 1 
Gray, is certainly a very strong case and was 

Q evidently decided on very deliberate consid- 

3 If any authority is required for so plain a 
principle of natural justice, some may be found 
referred to in The Palo Alto [Case No. 10,700], 
where it was applied in a case of considerable 
delicacy. 



eration. That, it is true, was a case of land 
transportation, but the principle of the de- 
cision applies to the present case. The prin- 
ciple, as I understand it, is this: when the 
carrier has transported the goods to the place, 
where, by custom or agreement, they are to 
be delivered, and has safely deposited them so 
that they may be received by the owner, he 
has completed his engagement as a carrier, 
and his responsibiUties, in that character, are 
at an end. It was therefore held, that as 
soon as the goods were transferred from the 
cars to the platform, the road ceased to be 
a carrier, and from that moment was liable 
only as a warehouseman, and the goods .dur- 
ing the night having been destroyed by an 
accidental fire, the loss fell on the owner. 

The authorities reUed upon by the other 
side, do not appear to me, when fairly ex- 
amined, to militate against this doctrine. 
Price V. Powell, 3 N. Y. 323; JMiller v. Steam 
Nav. Co., 13 Barb. 361; GatlifEe v. Bourne, 4 
Bing. jSr. G. 314; and same case, 3 Man. & 
G. 643, and in 11 Clark & F. 45. The case of 
GatlifEe V. Bourne, which was litigated 
through all the courts and finally decided by 
the house of lords, was, in its leading facts, 
very much like the present. The goods were 
landed on the wharf in London, on the 29th 
of August, and bui-nt the following night by 
an accidental fire, and the carrier was held 
liable for the loss. The case was argued and 
decided on the allegations in the pleadings, 
and in those it differed from the present case 
in two material particulars. First, it did not 
appear that the consignees were notified- of 
the arrival of the vessel; and secondly, it 
did not appear that the goods were landed 
at a suitable time for the consignees to re- 
ceive and take them away. One of the 
judges observed that for anything that ap- 
peared in the record, the goods might have 
been landed in the night time (though from 
evidence at the trial, it appeared that the 
unlading was betw'een 11 o'clock a. m. and 2 
p. m.). Mr. Angel, after a copious examina- 
tion of authorities, states in substance, as 
the true result of the whole, that when goods 
are to be delivered at a particular place, due 
and reasonable notice giving the consignees 
a fair opportunity to receive and talie them 
away, comes in lieu of an actual delivery for 
the purpose of discharging the party from the 
obligation of a carrier (Aug.- Carr. § 313); 
that is, though, not a delivery,' in fact; it is 
a tender of delivery that completes his con- 
tract as carrier. Having this view of the 
law, it is, to my mind, quite clear that the 
master cannot be held liable for the loss of so 
much of the cotton as was discharged as 
early as Tuesday noon. Whether he may be 
for that, which was discharged Thni'^day de- 
pends entirely on the question, whether 
Thursday was a suitable and proper time -for 
the delivery of the cotton under the circum- 
stances of these cases. If it was, the con- 
signees were bound to be on the wharf and 
receive it. If it was not, they were not so 
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tiound, and the master is no more relieved 
from his obligations as a carrier, than he 
would be by discharging it at an. unseasona- 
ble hour in the day or in the night tima 

This brings up the question which I have 
found the most embarrassing in the whole 
case, not only as involving legal considera- 
tions of delicacy as to the effect of the cus- 
tom of the port, to which the attention of the 
courts of the state does not seem to have 
been called, but because it is pretty apparent 
from the testimony that the question cannot 
be decided one way or the other without en- 
countering and doing some violence to the 
cherished habits and feelings of considerable 
and highly respectable. portions of the com- 
munity. On the part of the libellant it is 
contended that fast day has, from the first 
settlement of the commonwealth, been ob- 
sei-ved as a day of rest, when the usual secu- 
lar employments of life are suspended, and 
is therefore not a suitable and proper time for 
discharging vessels; that the consignees are 
not bound to be present with their teams to 
receive their goods, and consequently, when 
the master dischai-ged the cargo that day, he 
did it in his own wrong. To maintain this, 
the governor's proclamation is put into the 
case, setting apart that day as a day of fast- 
ing, humiliation and prayer, and recommend- 
ing to the people to assemble iu their usual 
places of public worship and devote the time 
to religious duties, which manifestly implies 
a suspension of the ordinary secular labors of 
life. This custom is attested by a regular 
series of public ads of the executive, com- 
mencing with the earliest histoiy of the com- 
monwealth, and continued to the present 
time. It is contended that it is a well known 
historical fact, of which the court will take 
notice without formal proof, that the day, 
from the first settlement of the countrj', and 
for a long period after, has been observed 
according to the governor's recommendation 
as a day of rest. If this be a fact of which 
the court can judicially take notice, and I 
am inclined to think it is, then this conse- 
quence follows; a particular custom, that is, 
a particular state of things having been 
shown to exist at a former time, that is pre- 
sumed to continue until the contrary is prov- 
ed. It will follow that fast day, prima facie, 
cannot be considered as a proper and suita- 
ble time to require consignees to receive their 
goods. But if fast is such a holiday, it is so 
merely by the force of custom, and not like 
Sunday, by positive law. And for the pur- 
poses of the present hearing it is such no 
farther than the present custom makes it so. 
What custom has made custom may change, 
and the rights of the parties, as they are 
affected by the custom, are to be determined 
by the custom as it now is, and not as it was 
at any former time. So that the only effect 
of this presumption is to shift the burthen 
of proof and require the claimant to show 
that, whatever may have been the historic 
custom, it has become so changed in the 



progress of time, that fast day, according to 
the present usage, is a suitable and proper 
time for the transaction of the particular 
business, the consideration of which is in- 
volved in these cases. For we are .not re- 
quired to travel out of the case to deter- 
mine the general character of the day. For 
this purpose a large number of stevedores 
were called and examined; a class of per- 
sons by whom the discharging of vessels is 
exclusively performed. Without going into 
detail, the general result of their testimony 
may be stated in a few words. They are 
generally, not perhaps universally, disinclin- 
ed to commence the discharge of a vessel on 
fast day; but if they have one on hand 
begun and a fast day intervenes, they do not 
suspend the work,v but it is invariably con- 
tinued, and it is continued as a matter of 
course, whether the draymen are on the 
wharf to receive the goods or not; and 
this is done under the general notice. No 
special notice on account of the fast is 
given, that the unlivery will be continued. 
If the cargo consists of goods not liable 
to be injured by exposure (and cotton is 
one of those articles), they are put on the 
wharf and left with no other protection than 
a common watch. If it consists of goods lia- 
ble to injuiy from exposure or wet, and tliey 
are not taken away, the work notwithstand- 
ing goes on, and the goods are put under 
cover or housed. Still, it is apparent that 
the day is not regarded, even by the steve- 
dores, precisely as a common working day. 
They are generally, if not universally inclin- 
ed to take part of the day for rest or recrea- 
tion, and ordinarily break off with the din- 
ner hour unless in cases of urgency. Sucli 
is the testimony of a large number of steve- 
dores, who have for many year's been engag- ■ 
ed largely in this business. 

The next most material testimony in rela- 
tion to the custom comes from the di-ay- 
men, who receive the goods on the wharf 
and carry them away. The stevedores arc 
employed by the master, the draymen by the 
owners and consignees of the goods. Their 
testimony allowing for some slight tliffer- 
ence arising from individual tastes and hab- 
its, is pretty uniform. They are disinclined 
generally to turn out their teams on that 
day, and ordinarily do not To the teams 
it is for the most part a day of rest. But 
the exceptions are far from being infrequent. 
And on the day of this fire the draymen em- 
ployed by one of these consignees had five 
teams out carting iron through the streets 
to the distance of three-quarters of a mile. 
In cases of urgency, and these are pretty 
frequent whei'e vessels are partly dischar- 
ged, they generally consent to go out with 
their teams. ^ 

A third source from which the most di- 
rect evidence respecting the custom is de- 
rived, is the testimony of merchants. A 
considerable number were examined, who 
have been for many years largely engaged 
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in commerce, both as importers and. ship 
owners. Their testimony is invariable and 
■without exception that they know of ho cus- 
tom of receiving goods from vessels fast day, 
but that the custom as far as their knowl- 
edge extends, is the other way. Their stores 
are not opened for business, and some of 
them add that in an experience of active 
business for twenty or thirty years they 
have never had a consignment of goods de- 
livered that day. 

Such is the general complexion of the proof 
coming from persons whose employment and 
profession has necessarily led them^ to be 
familiar with the custom of the port in this 
particular. But there is other testimony of 
a general character, which has a bearing 
more or less direct on the case. It comes 
from persons whose business and habits car- 
i-y them to the wharves, and who have ample 
opportunities of observing what is going for- 
ward. From the whole testimony it is ap- 
parent that there is much less stu: and activi- 
ty on that than on any common working 
day. Many, if not a majority of the stores 
are closed, but many also are partially open. 
There is not more than one-half the usual 
amount of any kind of business done, and 
not more than one-quarter of the trucking, 
and this is mostly confined to the forenoon. 
The railroad depots are not open for receiv- 
ing freight, and no freight train is run. But 
the genei-al express office is open, both for 
receiving and delivering goods. And the day 
is so far properly a holiday, dies feriatus, 
that the custom-houses and banks are closed, 
and the churches are in part open, though 
thhily Attended. Such is the general out- 
line of the evidence as I have gathered it 
from a minute and critical examination of 
the witnesses. And the question is whether 
the discbarging of goods fast day under the 
custom of this port, and the circumstances 
proved, amounted to a legal tender of deliv- 
ery, that completed the contract of the mas- 
ter as a carrier, admitting that such would 
be the efEect of a discharge on a common 
working day. 

On the whole evidence it appears to be 
■quite clear that the customary observance of 
the day has been, perhaps is now, undergo- 
ing a eha-age. It has lost much but not the 
whole of its ancient sanctity as a day of 
religious quiet and abstraction from seculai* 
cares and employments, without having yet 
acquired any other distinct and well marked 
character. Practically, it is in part a work- 
ing day; at least, in relation to this partic- 
ular branch of business; partly it continues 
31 day of religious rest, and perhaps more 
largely than either, it is a day of general 
relaxation and amusement. While the day 
is in this undefined state, a state of transi- 
tion, and parties in their business transac- 
tions claim the rights and immunities belong- 
ing to either phase of the day, it is not easy 
to determine what i*ule ought to be applied. 
As the day was formerly regarded and ob- 



served, there need be little hesitation in say- 
ing that it was not a suitable and proper 
time for requiring merchants to receive their 
goods on the wharves; and in the manner 
in which our great national festival is now 
obsei-ved, I think there would be as little 
difficulty. But in the equivocal position, 
which the day now holds between a work- 
ing day, a day of general relaxation and 
amusement, and a day of religious rest, it 
may be questionable whether it is entitled to 
the full privileges of either. After some re- 
flection, it appears to me that there is one 
way of extrication from the embarrassment 
so far as it is involved in these cases. 

The considei-ation of the character of the 
day, for the present purpose, is narrowed 
down to the particular business of dischar- 
ging vessels. Now it is proved by a weight 
of evidence entirely iiTesistible, that, by the 
custom of this port, if the unlivery has been 
begun, and a fast intervenes before it is 
"finished, the work is continued that day. 
Especially when the. discharge has been in- 
terrupted by the neglect of the consignee 
to take away the goods, the practice is imi- 
versal; and this custom either was or might 
have been known by the consignees. When 
the obstruction on the wharf was removed, 
the master was justified in recommencing 
the discharge without any new notice to the 
consignees. This custom is so universal in 
this port, that I think merchants must be 
held bound to know it. If for any reason a 
consignee is unable or unwilling to receive ^ 
his goods, he is, in my opinion, boxmd to 
give the master notice; and if he does not, 
the master may well conclude that he has no 
objection; and a discharge on that day will 
reUeve him as a carrier, as it would on any 
working day. 

What would have been the efEect if such no- 
tice had been given, need not be considered 
in these cases. What the decision should 
have been if the unlivery had not been be- 
gun before the fast, is another question 
equally out of these cases, and I have no 
desire to make this decision broader than is 
required to cover the facts. At the tirst 
view, it may seem that a distinction might 
be made between the case of the Salmon 
Falls factory and the others. Their cotton 
was to be delivered at the railroad depot, 
which was closed, and the agents of the 
company could not receive and store it. 
But as he must be held cognizant of the 
custom, he might hoye given the master no- 
tice and had whatever benefit would be de- 
rived from that; and I think there is no 
sound principle upon which this case can 
be distinguished from the others. The con- 
clusion is. that the libels must all be dis- 
missed with cost. Having come to this con- 
clusion on the general principles of the law, 
it becomes unnecessary to express any opin- 
ion as to the efEect of the statutes. 

The decision of the district court was revers- 
ed by the circuit court [Cases Nos. 5,494 and 
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12,265], but on appeal to the supreme court the 
decision of the circuit court [Case No. 5,494] 
was reversed and that of the district court af- 
firmed. [Richardson v. Goddard] 23 How. [M 
U. S.] 28. 

[NOTE. The decision above in the case of 
Salmon Falls Manuf g Co. v. The Tangier was 
reversed by the circuit court in Case No. 12,- 
265. In the case of Goddard v. The Tangier 
this decision was reversed in a separate opin. 
ion. Case No. 5,494. From the decision of the 
circuit court in this last ease an appeal was tak- 
en to the supreme court, which reversed in turn 
the circuit court as above noted. Meanwhile, 
in the case of Salmon Falls Manuf 'g Co. v. The 
Tangier, the circuit court, after the decision of 
the Goddard Case in the supreme court, granted 
a rehearing. At the new hearing the court re- 
versed its opinion rendered in Case No. 12,265, 
and entered a decree affirming the decree of the 
district court. Case No. 12,206.] 



Case 'No. 13,268. 

In re SALMONS. 

[2 N. B. R. 56 (Quarto, 19); i 15 Pittsb. Leg 
J. (O. S.) 541.] 

District Court, N. D. Georgia. Jan. 28, 1868. 

Baskruptcy — Enousibeked Propekty — Rights of 
pukchaser. 

1. A court of bankruptcy has power to dis- 
pose of the encumbered property of bankrupt 
in any manner deemed best for the intei-est of 
all concerned. 

[Cited in Re Brihkman, Case No. 1,884; Suth- 
erland V. Lake Superior Ship Canal Rail- 
road & Iron Co., Id. 13,643.] 

2. Where property encumbered by lien is sold, 
the purchaser takes it unencumbered, the lien 
bein^ transferred from the property to the fund. 

[Cited in Re Brinkman, Case No, 1,884.] 

In bankruptcy. 

By LAWSON BLACK, Register: In this 
case the following question of law on the ju- 
risdiction of this court, arose before me, perti- 
nent to the proceedings in the above case, viz: 
Has the court the power to order the sale of 
the estate of a bankrupt encumbered by lien, 
and the money arising from the sale brought 
in court to be distributed among the creditors 
holding the securities? By the first section of 
the bankrupt act this court has complete orig- 
inal jurisdiction of all the assets of the bank- 
rupt, and has power to do all matters and 
things in virtue of the bankruptcy, up to the 
final distribution of the estate. Under this 
grant of power, the court has the right to pass 
any order or decree it thinks proper for the 
ptirpose of doing equity to all parties at in- 
terest, and to collect all the assets of a bank- 
rupt, that 'vvhich is encumbered, and that 
which is not encumbered. All the assets of 
a bankrupt include all the property of a bank- 
rupt in which the assignee or the creditors of 
a bankrupt have an interest. This section 
gives the court full power to collect all the 
assets of a bankrupt, and sections fourteen 
and twenty, point out to the court the manner 
in which all the assets of a bankrupt may be 
collected without delay, and at the same time 

1 [Reprinted from 2 N. B. R. 56 (Quarto, 19), 
by permission.] 



do complete justice to all parties at interest 
in the case. And first, under the fourteenth, 
section, if the property secured by lieu is- 
worth more than the debt for which it is se- 
cured, the court has power at its discretion 
to order the assignee to pay the money and 
redeem the property, and if the assignee has 
no money to redeem it, the court will order 
the equity of redemption to be sold subject 
to the encumbrance, and the purchaser gets a 
complete title to the propeity when he satis- 
fies the secured debt in this manner. The 
court serves the interest of both parties in a 
summaiy way, and, by section twenty, if the 
property secured by lien is of less value than 
the debt the order of sale has to be reversed, 
because no person will bid for the property in 
that condition; for this reason this section 
gives the court power to pass an order to sell 
the property in any manner it thinks proper, 
and as the proper^ is of less value than the 
secured debt, the only manner in which the 
several parties can be served, is to order the 
property to be sold, and the money arising 
from the sale brought into court, there to be 
distributed in the same manner as if the prop- 
erty had been sold in a court of law to satisfy 
the liens. This mode of sale is selling the 
property free from encumbrances, whether it 
is so expressed or not; the same thing exists 
where the propeity is mortgaged for more 
than its value, and the homestead of the bank- 
rupt is included in the property. How can 
this property be disposed of subject to the 
encumbrance? and how can the interests of 
the parties be served except by a sale of the 
property free from encumbrances, as above 
stated? And under the same section the 
mortgagee has the right to take the mortgaged 
propeity at its value, by an agreement be- 
tween him and the assignee, and the assignee 
then makes a deed to the mortgagee for the 
property. But suppose the assignee and mort- 
gagee make a fraudulent agreement as to the 
value of the property, or fail or refuse to 
agree upon the value of the property? In 
either case this comt has power to pass any 
order it thinks proper for the pm-pose of as- 
certaining the value of the property, and if 
the court should be of opinion that a sale of 
the property in market overt is the best way 
to ascertain the value of the property, who 
can be injured thereby? It is, therefore, the 
judgment of the register that the court has 
full discretionary power to sell and dispose of 
encumbered property of the bankrupt in any 
manner it thinks proper; and that the title of 
such purchaser at such sale is or can be made 
perfect by act of the purchaser. All of which 
is hereby submitted to his honor, the judge of 
the distiict court, for his approval or disap- 
proval, at the request of Mr. Hoyt, attorney at 
law. 

ERSKINE, District Judge. After a care- 
ful consideration of the bankrupt law, I think 
it was the intention of congress to confer on 
the court the power to dispose of the encum- 
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bered property of the bankrupt in any manner 
it might, in its discretion, deem best for the 
interest of all concerned. It is also my opin- 
ion, that in the case before me the purchasers 
will take the property, when sold, free from 
all encumbrances, the lien being transferred 
from the property to the fund. The judg- 
ment of the register is approved. 



Case Wo. 1S,269. 

SALT CO. OP ONONDAGA v. WILKINSON. 

[8 Blatchf. 30.] i 

Circuit Court, N. D. New York. Oct. 11, 1870. 

Removal op Causes — Intehxal. Revenue — 
License— Pi/ACE of Manufactuke. 

1. Where an action against a collector of in- 
ternal revenue, to recover back a license fee 
paid to him under protest, was commenced in a 
state court, before July, 186G, aud was removed 
to thia court by virtue of the uOth section of the 
act of June 30th, 1864 (13 Stat. 241),* and the 
action was one which, if commenced in a state 
court after the passage of the act of July 13th, 
186G (14 Stat. 98). would have been removable 
to this court under the 67th section (page 171) 
of that act: .Held, that, notwithstanding the re- 
peal of the 50th section of the act of 1864, by 
the G8th section of the act of 1866, this court 
continued to have, by virtue of the proviso to 
such 68th section, jurisdiction of the action. 

2. The meaning of tlie word "place," in the 
internal revenue acts, as applied to the place 
where the btisiness of a manufacturer author- 
ized by a license under those acts to carry on 
his business at a place designated in such li- 
cense, may be carried on, as a single place, dis- 
cussed. 

3. The mere fact that a manufacturer of salt 
uses more than one set of boilers or evaporating 
pans, or more than one smoke-flue or chimney, 
does not make him liable to pay more than one 
license fee, as being a manufacturer at more 
than one place. 

[This was an action by the Salt Company 
of Onondaga against Alfred Wilkinson, col- 
lector of internal revenue, to recover moneys 
paid to defendant under protest.] 

George F. Comstoek, for plaintiff. 
William Dorsheimer, Dist. Atty., for de- 
fendant. 

WOODRUFF, Circuit Judge. The defend- 
ant is a collector of United States internal 
revenue, and this action is brought to recover 
back license fees, penalties and costs paid un- 
der protest by the plaintiff, and by other 
persons who have assigned to the plaintiff. 

The action was commenced in the supreme 
court of the state, and was removed there- 
from to this court, by virtue of the .jOth sec- 
tion of the act of congress to provide internal 
revenue, &c., passed June 30th, 1864 (13 Stat. 
241), which applied to cases arising under 
the internal revenue laws, the provisions of 
the act of March 2d, 1833 (4 Stat 632), where- 
by cases arising under the revenue laws, 
(then relating to duties on imports only), 
were declared to be cognizable in the circuit 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here repiinted by permission.] 
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courts of the United States, and, when com- 
menced in the state courts, might be removed 
to the said circuit courts. By this legisla- 
tion, a large class or classes of cases were 
authorized to be brought in the United States' 
court, and to be removed to that court, if 
begun in the state court. 

By the act of July 13th, 1866 (14 Stat. 98), a 
change on this subject was made. By sec- 
tion 68 of that act (page 172),' the oOth sec- 
tion of the act of 1864 was repealed; and, 
bj' section 67, a class of cases, to which class 
this action belongs, were authorized, when 
commenced in the state court, to be removed 
to this court. The effect of this repeal, and 
of the provisions of such 67th section, was, 
as- distinctly decided by the supreme court of 
the United States in The Assessor v. Os- 
borues, 9 Wall. [76 U. S.] 567, to withdraw 
from this court jurisdiction, through process 
of its own, of cases arising under the internal 
revenue laws to recover back duties illegally 
assessed, where the plaintiff and defendant 
are both citizens of the state in which the 
suit is brought, and to confine its jurisdiction 
to cases removed from the state courts by 
virtue of the said 67th section; and, as many 
cases were already pending in the courts of 
the United States, which had been removed 
from the state courts under the broader au- 
thority of the 50th section of the act of 1864, 
the repeal declared in the 68th section of the 
act of 1866 was accompanied by a proviso, 
"that any case which may have been removed 
from the courts of any state, under said 50th 
section, to the courts of the United States, 
shall be remanded to the state court from 
which it was so removed, * * * unless the 
justice of the circuit court of the United 
States in which such suit * * is pending 
shall be of opinion that said case would be 
removable from the court of the state to the 
circuit court under and by virtue of the 67th 
section of this act." 

This case being now brought to trial, the 
defendant insists that this court has no au- 
thority to proceed to judgment; that the re- 
peal of the before-mentioned 50th section (by 
virtue of which alone it was removed and 
came within the jurisdiction of tliis tribunal), 
has wholly defeated the jurisdiction; and 
that, although there is provision for remand- 
ing certain cases to the state courts, there is 
none continuing the jurisdiction of this court 
in any case. I do not understand tlie coun- 
sel for the defendant to deny that if this 
case had been commenced in the state court 
after the passage of the act of 1866, it would 
be removable to this court under the said 
67th section. It is quite plain that it would 
be so removable, for, that section provides, 
that any suit commenced in a state court 
against any officer of the United States act- 
ing under the internal revenue laws, on ac- 
count of any act done under color of his of- 
fice, may be removed in the manner therein 
described.. As it would be so removable, it 
is certain that the proviso above cited does 
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not authorize a remand thereof to the state 
court. The argument of the defendant would, 
therefore, result in this state pf things, name- 
ly, that the suit was originally lawfully and 
properly remoyed to this court and with- 
drawn from the Jurisdiction of the state court 
and is lawfully pending here; that there is 
no power to remand it to the state court and 
restore it to that jurisdiction; and yet that 
there Is no jurisdiction here to hear and de- 
termine it Such a result would not be ad- 
mitted unless the construction of the act 
clearly required it; and an act which could 
have that operation, namely, to take away, 
by defeating, the right of a plaintiff to a 
trial and judgment, would be liable to serious 
criticism. 

Construing the 67th and 68th sections to- 
gether Avith the proviso, if no other language 
were contained therein than that above cited, 
I should not hesitate to hold that the re- 
peal, as modified by the proviso, had, by im- 
plication, another qualification, namely, that 
such cases as would he removable under sec- 
tion 67, were not to be affected by the repeal. 
And, that this was in fact the design of con- 
gress, and is the import of the entire proviso, 
api)ears from its concluding sentence: "And, 
in all cases which may have been removed 
from any court of any state under and by 
virtue of said fiftieth section of said act of 
June 30th, 1864, all attachments made, and 
all bail or other security given upon such 
suit * * shall be and continue in full force 
and effect until final judgment and execution, 
whether such suit shall be prosecuted to final 
judgment in the circuit court of the United 
States, or remanded to the state court from 
which it was removed." The plain import of 
the whole proviso is, that some suits should 
be remanded and others should be prosecuted 
to final judgment in the circuit court, not- 
withstanding the repeal of the said 50th sec- 
tion. There is, therefore, no want of juris- 
diction or of authority to hear and determine 
this case upon the pleadings and proofs be- 
fore me. 

I shall not enter upon an extended discus- 
sion of the merits. The opinion of the commis- 
sioner of internal revenue was laid before me 
on the hearing, in pursuance of which the 
assessor assessed, and the defendant collect- 
ed, the license fees from the plaintiff and the 
various assignors of- the plaintiff mentioned 
in the declaration. I concur in that opinion 
in respect to the persons who were respective- 
ly bound to take out a license and pay the 
license fee, and am of the opinion there ex- 
pressed, that each of such persons is a man- 
ufacturer, within the meaning of the law 
prescribing the duty to take a license and pay 
such fee. With the reasoning of the opinion 
of the commissioner in respect to the effect 
of a license, and that it axithorizes the man- 
ufacturer to exercise or cany on his business 
at the place registered and designated therein, 
and that one license does not authorize the 
carrying on of business at two separate places, 



as the term "place" is used in the act, I also 
conem"; and, of consequence, I agree that the 
word "place" is not used as an e<iuivalent 
for town, city, county, or state. But, in the 
application of the reasoning to the peculiar 
business carried on by the plaintiff and its 
assignors, I think the construction given to 
the act is too rigid. The term should be con- 
strued in reference to the nature of the busi- 
ness. 

A manufacturer of woolen or cotton cloths, 
for example, receiving wool or raw cotton and 
producing cloth, has a location for his man- 
ufactory. It may consist of one or several 
buUdings. His washing, his picking, his cai'd- 
ing, his spinning, his weaving, his dyeing, his 
fulling, his finishing, or other processes, may 
each be carried on in separate buildings. 
These buildings may be within one enclosure 
or in separate enclosmres. Some processes 
may be conducted by the aid of steam power, 
and others at a distance, by water power, at 
a stream. So, there may be, instead of one 
large building, in which aU the processes are 
eai-ried on on a large scale, several smaller 
buildings, in each of which the entire process 
may be applied to different portions of raw 
material, and a distinct, entire product be 
produced in each; and yet the whole may be, 
according to the common and proper uudei'- 
standing of mankind, but one place of busi- 
ness. On the other hand, it is entirely possi- 
ble for a manufacturer to caiTy on two sep- 
arate factories, at two places. The term must 
be regarded in reference to its common ac- 
ceptation; and, although the statute, at times, 
uses "house or premises," as its equivalent, 
this gives but little aid to the interpretation, 
except when business is ordinarily carried on 
in a house or store, for, "premises" is not more 
restricted in its meaning than the word 
"place" itself. 

Suppose, for further example, a manufac- 
turer of maple sugar, having the privilege of 
drawing sap from a large tract of land, gath- 
ers the sap and brings it to a single kettle for 
boiling, it would be said that the place of boil- 
ing was his place of business. Suppose, then, 
that his supply of sap was so great that he 
requu'ed two kettles or four — he would not 
be required to take out a separate license in 
order to use each additional kettle. Nor 
would it be required, if such additional kettles 
were used in different parts of a grove of 
maples from which the sap was gathered. It 
may be suggested, that, in such case, the 
grove or tract of land is the premises, that is, 
the place, where he carries on the business. 
Very true; and no less true if that same grove 
or tract were divided by fences, enclosing sev- 
eral fields owned by different persons, from 
each of whom the manufactm'er had obtained 
the privilege of drawing sap and manufactur- 
ing sugar tliereon. It would still be, in sub- 
stance, and according to the common accepta- 
tion of the term, one place of manufacture. 

So, the manufacturer of bricks from clay is 
not required to have a new license if he does 
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not build his second or third kiln on precisely 
the same square feet of ground as the first; 
or if he huilds and burns two loins at a time, 
even though the clay for each may have been 
taken from a different pit or excavation. 

The division of the salt field appears to be 
•wholly artificial. From the agreed statement 
of facts, it appears not unlike a division of 
ground in or near a city into city lots. A 
trade or business may be carried on upon one 
or many of such lots; and, in eithei" case, may 
be a single business, and be carried on at one 
place. One manufacturer becomes the owner 
of one salt block; another, of two. So, in a 
city, one trader hires or buys for his business 
a store built upon a single lot; another, for 
whose larger business such a store is of in- 
suflBlcient dimensions, buys or hires two such 
stores, and opens communications between 
them for the purposes of his business. Cer- 
tainly, the question whether a manufacturer 
requires more than one license does not de- 
pend on the number of boilers or evaporating 
pans he uses; and it is diflScult to see how the 
question can depend upon the number of flues 
or chimneys which carry away the smoke of 
his fires. 

It is difficult to say that reasoning makes 
the subject any clearer; and it may be diffi- 
cult to employ language which will certainly 
define, in all cases, one manufactory distin- 
guished from two. But, the mere feet that 
the manufacturer of salt includes in his busi- 
ness more than one set of boilers, or more 
than one chimney, does not, satisfactorily to 
my mind, determine that he is a manufacturer 
at two places, within the proper meaning of 
the act. He manufactures on a largei* scale 
than his neighbor. His license fee will form 
a loss percentage of his expenses, and, to that 
extent, give him an advantage over his neigh- 
bor. But it is, in that view, a very slight dif- 
ference; and this difference must exist under 
any definition of the meaning of "place," for, 
one manufaetvu'er, with a large factory and 
with large capital, will produce more than his 
neighbor in his smaller shop or factory. Con- 
gress did all that it deemed necessary in view 
of this difference, by providing, in its defini- 
tion of a manufacturei, that, unless one pro- 
duced goods, &c., of a value exceeding one 
thousand dollars annually, he should not be 
deemed a manufacturer within the act, nor be 
charged with any license fee. 

aiy conviction is, that, upon the " agreed 
statement of facts, which merely shows that 
some of the parties, in their manufacture of 
salt, use two sets of boila-s and one chimney, 
and some use two or more sets of boilers and 
as many chimneys, and that these are called 
blocks and double blocks, they were not 
chargeable with more than one license fee. 

The plaintiff should, therefore, have judg- 
ment for the excess paid according to this 
view. The amount may be ascertained by a 
reference, or otherwise, as no doubt the par- 
ties will agree before the entry of final judg- 
ment. 
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Case K^o. 1S,270. 

SALT MANUF'G CO. v. THOJIAS. 

pChe case reported under above title in 3 
Leg. Gaz. 316, and 1 Leg, Gaz. Rep. 275, is 
the same as Case No. 10,956.] 



Case Ifo. 1S,S71. 

SALTONSTALL et ux. v. STOCKTON et al. 

CTaney, 11.] i 

Circuit Court,- D. Maryland. Nov. Term, 
1838.2 

Carriers— Injury to Passekgers— Stage-Go aoh 

— Misconduct of Driver— Ex Dbj.ioto— 

Provisce of Jort. 

1, Where plaintiff sued the proprietors of , a 
line of stage-coaches for damages sustained 
by his wife, through the upsetting of one of 
their coaches: held, that the plaintiff having 
proved that the carriage was upset and his wife 
injured, it was then incumbent on the defend- 
ants to show that proper skill and care were ex- 
ercised on their part, and that the injury was 
not produced by the negligence of their' driver, 

2, Every one that undertakes the business of 
a carrier of persons is bound to know all the 
hazards to which it is exposed, and that by tie 
exercise of reasonable skill and proper care, the 
traveller can be carried in safety; when, there- 
fore, a passenger is injured, the presumption 
is that it has been occasioned by negligence, 

3. Justice, as well as the principles of evi- 
dence adopted in analogous cases, require, that 
any disaster by which, a passenger suffers, 
should be prima facie evidence of negligence in 
the- carrier, and make it necessary for him, in 
order to exonerate himself from damages, to 
show the contrary. 

4. Questions as to negligence, and reasonable 
skill and care, in every description of business, 
are necessarily questions of fact, and belong to 
the jury; the court can do nothing more than 
give the rule by which they are to be tried, 

5. Where the plaintiff imputes the accident 
to the misconduct of the driver, it is incumbent 
upon the defendant to prove that the driver i>os- 
sessed and exercised that degree of skill which 
competent drivers, employed in like business, 
usually .possess, and ought to possess, in order 
to convey the passenger with safety and com- 
fort, and that he exercised, at the time of the 
accident, the utmost prudence and caution. 

6, The law requires of him a high degree of 
caution and prudence, and the least negligence 
on his part, which produces bodily injury to the 
passenger, will render the carrier liable. Un- 
less the jury find that such skill and sudi care 
were used, the plaintiff is entitled to recover; 
provided, nothing was done by the plaintiff or 
his wife, which absolves the defendant from 
this liability. 

- 7. Injuries received in cases of this descrip- 
tion are not violations of a contract between 
the parties, but are breaches of the duty im- 
posed by law on the carrier. They are torts. 
But the plaintiff may waive the tort and sue in 
assumpsit. 
[Cited in Pouilin v. Canadian Pac. Ry. Co., 
47 Fed. 860.1 



1 [Reported by James Mason Campbell, Esq., 
and here reprinted by permission.] 

2 [Affirmed in 13 Pet. (38 U. S.) 181.] 
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8. Those who undertake the business of car- 
rying persons are regarded by law as if they 
were in the public service, and the carrier can- 
not refuse to take any one of good character, 
who conducts himself properly and pays the 
usual fare — provided he have room for him — 
and if he refuse, he is liable to an action. 

9. Neglect of duty on the part of a carrier 
of persons, is a tort; and if an individual be 
injured by it, his rights, and the liability of the 
defendant, must depend upon the principles 
which govern in cases of tort, where a breach 
of a legal duty has been committed, and an in- 
dividual suffers from it. 

10. Although a man commit an unlawful act 
by digging a ditch or placing any other obstruc- 
tion in a public highway, or by driving at a dan- 
gerous speed through a crowded street, and an 
individual be injured by it, the injured party 
cannot maintain an action, if it appear that he 
heedlessly and negligently came within reach of 
the danger, and did not use reasonable care to 
avoid it. 

11. But if a man unlawfully place another in 
a situation which compels him to undergo one 
of two hazards, and force him to choose, upon 
the instant, between them, he necessarily gives 
him the right of selection, and must be respon- 
sible for the consequences, although it may turn 
out that the most fortunate alternative was 
not adopted. 

[Cited in The Sunnyside, Case No. 13,620.] 

12. If there be the slightest evidence conduc- 
ing to prove the fact, the question must be left 
to the jury; and even if there be some doubt 
whether there be any competent and legal evi- 
dence of the fact, the court would be unwilling 
to withdraw the question altogether from the 
jury, because it is to that tribunal that tlie law 
commits the decision upon controverted facts; 
and the court have no right to suppose that tlie 
jury would find a verdict upon slight and insuf- 
ficient testimony, or without any testimony to 
warrant it. 

[This was an action by Saltonstall against 
Stockton & Stokes to recover damages for 
personal injury sustained by plaintiff's wife.] 

R. Johnson and J. V. L. MeMahon, for 
plaintiff, cited 2 Camp. 80; Stoiy, Bailm. § 
mi; 11 Pick. 106; 12 Pick. 477; 1 Camp. 
179; 2 E. C. L. 482; 5 Car. & P. 409, 410; 
23 B. 0. I/. 331; 2 Esp. 533; 3 Eng. G. L. 
233. 

Wm. Schley and John Glenn, for defend- 
ants, cited 1 Starkie, 493; 2 Taunt. 314; 11 
East, 61; 2 Starkie, 377; 5 Oar. & P. 375» 
421; 6 Car. & P. 23; 8 Car. & P. 104, 373; 
6 Cow. 191; 2 Pick. 621; 12 Pick. 477; 1 
Camp. 169. 

TANEY, Circuit Justice, This is an ac- 
tion on, the case brought by SaltonstaU. 
against the defendants, to recover damages 
for an injury sustained by his wife, by the 
upsetting of a stage-coach, of which the de- 
fendants were the owners. This suit is 
brought in the name of SaltonstaU alone, but 
there is a written agi*eement filed, by which 
any evidence may be offered that would be 
admissible in an action by the plaintiff and 
his wife, or the plaintiff alone, and any dam- 
ages recovered that could be recovered in 
either form of action. It appears, that the 
defendants were the owners of a line of 



stages running from Baltimore to 'Wheeliiig 
in which the plaintiff and his wife were pas- 
sengers, in December, 1835; that the coach 
was upset, between Hancock and Cumber- 
land, and tlie plaintiff's wife severely injured 
and x-endered a cripple for life. 

On the part of the plaintiff, evidence was 
offered to show that the driver was drunk; 
that some time before the disaster happened, 
his conduct gave just cause of alarm to the 
passengers; that Mrs. Saltonstall had several 
times asked her husband to get on the box 
and take the reins; that at the top of a hill, 
where there was a gentle slope in the direc- 
tion they were going, and the road perfectly 
safe, and the horses in a walk, they suddenly 
turned out from the road and wheeled round, 
until their heads were in the opposite direc- 
tion to that in which they had been going; 
fhat as soon as it was discovered by the pas- 
sengers, that the horses had turned out ot 
the road, Saltonstall opened the door at the 
side of the carriage and sprang out, appar- 
ently to stop them; that his wife immediate- 
ly followed, but fell as she touched the 
ground, and before she could recover, the 
carriage overturned and fell upon her; that 
the horses were docile and manageable, and 
that the carriage was upset by the miscon- 
duct of the driver in turning the horses short 
round, or suffering them to turn from his in- 
ability to manage them. 

The defendant offered evidence to show 
that the dx'iver was not drunk; that there 
was smooth ice in the road, and that his 
horses were slipping on it, and that he turn- 
ed out as the best means of safety; that the 
stage would not have faUen over if the 
plaintiff and his wife had remained in it; 
but that standing, as it did, on a declivity, 
their weight thrown on the lower side, and 
the impulse given by springing from it caused 
it to fall over on that side; (it was suggested 
by one of the witnesses that the driver was 
overcome by extreme cold, and physically 
unable to manage his horses;) that there 
were four ijassengers besides the plaintiff and 
his wife; that these four remained in the 
coach, and that none of them were material- 
ly injured; and that the plaintiff and his 
wife would probably have suffered little or 
no injury, if they had remained in the car- 
riage. 

Many prayers have been offered to the 
court upon this testimon.v, praying hypotheti 
cal instructions to the jury. We do not mean 
to express a separate opinion on each of 
them, because in a case like this, the prayers 
necessarily contain an hypothetical assump- 
tion of many facts to be found by the jui-y, 
some of which are not disputed, and others 
strongly controverted, and it is diffi<-ult for 
jurors who are not familiar with this mode 
of proceeding, to understand clearly the in- 
structions of the court when given in this 
complicated form. We therefore reject all 
the instructions prayed for, and proceed to 
give the directions of the court to the jul•y^ 
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upon the la-w of the case, in tbat form in 
which we suppose the jury will he best able 
to comprehend them. It is proper, however, 
in the first place, to state the principles on 
which the opinion of the court is founded. 

It is admitted on all hands that this action 
cannot be maintained, unless the injury com- 
plained of was caused by the want of skill 
or care on the part of the defendants or their 
agents; but after the plaintifE has proved 
that the carriage was upset and his wife in- 
jured, it is incumbent upon the defendants 
to show that proper skill and care were ex- 
ercised on theii* part, and that the injuiy was 
not produced by the negligence of their driv- 
er. It is true, that the cases in the books 
do not altogether agree on this point, nor 
does it appear to be of much importance in 
the case before us; but as the point has 
been made, the court must decide it 

It is a general rule of evidence, that the 
burden of proof lies upon the party who has 
peculiar means of knowledge not within the 
reach of his adversary; and the exception to 
this rule is the class of cases, where the ex- 
istence of the fact in controversy would make 
the partj' who is presumed to have the knowl- 
edge liable to a criminal proceeding; in such 
cases, the law, presuming his innocence, does 
not require him to prove it The exception, 
of courae, does not apply to the case before 
the court, and it clearly falls within the gen- 
eral rule; for the passengers, for the most 
part are unacquainted with the condition of 
the carriage, the harness, and the horses; 
have no knowledge of the state of the road, 
and no skill in driving a coach; upon all of 
these points, they must seek information from 
the defendants or their agents, and without 
their permission, the injured party cannot 
even have access to the way-bill, to learn the 
names of his fellow-passengers, to whom he 
Is often an entire stranger. The owners, on 
the contrai'y, have a perfect knowledge of ev- 
ery material circumstance, and if a disaster 
occurs, and was not produced by negligence 
or want of skill, it is always in their power 
to prove it It is not a negative that they 
are required to prove, but an aflarmative prop- 
osition, that is to say, that proper skill and 
care were employed; and to show how the ac- 
cident happened without any fault on their 
part 

Moreover, every one who undertakes the 
business of a carrier of persons is bound to 
know all the hazards to which it is exposed, 
and that by the exercise of reasonable skill 
and proper care, the traveller can be carried 
in safetj'. When, therefore, a passenger is 
injured, the presumption is, that it has been 
occasioned by negligence; and this presump- 
tion is the necessary consequence of the ad- 
mission which the carrier makes, by under- 
taking the business and inviting the piiblic to 
use the conveyance he provides; if the rule 
were otherwise, the right of action which the 
law gives would in most instances be ren- 
dered nugatory by the rule of evidence. How, 



for example, could a passenger in a steam- 
boat or railroad car, point out the imperfec- 
tion of the complicated machinery by which 
it is propelled: yet the same rule of evidence 
as to negligence must prevail in relation to 
every caixier of passengers, whether by stage- 
coaches conducted by horse power, or in 
steamboats or railroad cars driven by steam. 
Justice, as well as the principles of evidence 
adopted in analogous cases, require that any 
disaster by which a passenger suffers should 
be prima facie evidence of negligence in the 
carrier, and make it necessary for him, in or- 
der to exonerate himself from damages, to 
show the contrary. 

The burden of proof, therefore, being upon 
the defendants, the question arises, what is 
the degree, of skill and care which they are 
bound to exercise? The counsel on both sides 
have asked the court for instructions to the 
jury, which imply that it is the province of 
the court to decide, as a matter of law, that 
certain acts amount to negligence. Questions 
as to negligence and reasonable skill and care 
in eveiT description of business, are necessar- 
ily questions of fact, and belong to the jm-y; 
and the couit can do nothing more than give 
the rule by which they are to be tried. In 
this case, the plaintiff does not aUege that 
there was any defect in the carriage, or har- 
ness, or horses; he imputes the accident alto- 
gether to the misconduct of the driver. It is 
incumbent, therefore, upon the defendant to 
prove that the driver possessed and exercised 
that degree of skill which competent drivers, 
in like business, usually possess, and ought to 
possess, in order to convey the passengers 
with safety and comfort; and that he exer- 
cised, at the time of the accident, tbe utmost 
prudence and caution; for in performing a 
duty of this kind, where the lives and healtS 
of so many citizens are intrusted to his care, 
the law requires of him a high degree of cau- 
tion and prudence, and the least negligence 
on his part, which produces bodily injury to 
the passenger, will render the carrier liable. 
Unless, therefore, the jury find that such skill 
and such care were used, the plaintifE is enti- 
tled to recover, provided nothing was done by 
the plaintiff, or his wife, which absolves the 
defendants from their liability. 

And this bungs us to the nest point in the 
case, upon which the chief stress of the argu- 
ment has been laid, and upon which it seems 
to be supposed that the issue of the case will 
mainly depend. 

The counsel for the defendants insist that 
the severe injury which the plaintiff's wife re- 
ceived, was caused by her leaping from the 
stage; that if she had not done so, the car- 
riage would not have upset; and even if it 
had been overturned, she would have been 
less injured: that although the driver may 
have been guilty of negligence, yet, as she 
contributed to produce the injury she suffered, 
by her own act the plaintiff is not entitled to 
recover, because her own imprudence was the 
proximate cause of the injury, and not the 
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misconduct of the driver. And in support of 
this position, tliey have referred the court to 
the cases where it has been lield that, if a 
man drive heedlessly and negligently on the 
wrong side of the road; or at a dangerous 
speed, in a public street; or place an unlaw- 
ful obstruction in a highway; and an indi- 
vidual is injured in consequence of any of 
these unlawful acts, he is not entitled to re- 
cover, if he contributed, in any degree, to pro- 
duce the injury, by his own improvidence or 
want of care. 

On the other hand, the plaintiff contends 
that the present case is distinguishable from 
those relied on, inasmuch as the action, al- 
though an action on the case, is yet founded 
on a contract between the parties, and the 
rights and duties of each are dependent on 
the stipulations in the agreement; that the 
defendants by their contract undertook and 
promised that the plaintiff and his wife should 
be canied with proper skill and care; that 
the contract was broken by the misconduct 
of the driver, and the plaintiff therefore is en- 
titled to recover, even although they may 
have contributed to increase the danger and 
add to the injury by leaping from the stage. 

The court think the case befoi*e them is dis- 
tinguishable from the cases relied on by the 
counsel for the defendants; but we are not 
prepared to say that the distinction taken by 
the plaintiff can be maintained, and doubt 
whether his case would be strengthened by 
placing it on that footing. 

It is not suggested that there was any spe- 
cial agreement between tlie parties; but the 
plaintiff refers to the conti-aet implied by law. 
Now this implied contract of the defendants 
must have reasonable limitations, and there 
must be correlative obligations implied on the 
part of the passenger. The undertaking of 
the carrier that the passenger shall not suffer 
from negligence, would seem naturally to be 
confined to the time that the passenger re- 
mains in the vehicle in which he is to be car- 
ried, and when he is entering or departing 
from it with the assent of the carrier, and ac- 
cording to the usage on the route; and corre- 
sponding stipulations on the part of the pas- 
senger for his conduct must also be implied. 
Upon such an agreement, it might, perhaps, 
be held that the plaintiff's wife committed a 
breach of the agreement, by leaving the car- 
riage in an imprudent manner, and at a time 
when it was dangerous to do so; and thereby 
made her election to rely for safety on her 
own exertions and not on the contract of the 
defendants. The negligence of the defend- 
ants would give no right of action, unless it 
caused injury to the plaintiff or his wife; and 
if it was the immediate consequence of her 
own breach of contract, and would not have 
happened without it, it would be difficult, up- 
on principles which regulate the construction 
of contracts, to say that the defendants must 
answer for the damage, because of their pre- 
vious breach of contract, although that breach 
had produced no injury. 



But injuries received in cases of this de- 
scription are not violations of a contract be- 
tween the parties, but are breaches of the 
duty imposed by law upon the carrier; they 
are torts. The plaintiff might, without doubc, 
have sued in assumpsit; but there are many 
cases where the law implies a contract, 
where there was, in fact, no agreement be- 
tween the parties; this is done in order to 
give the plaintiff a more convenient remedy 
for his right, by enabling him to sue in as- 
sumpsit And there are eases where an in- 
dividual who has sustained an injury from 
the breach of a legal duty, may waive the 
tort and sue as upon a contract; this is the 
case with innkeepers and their guests, where 
property entrusted to the care of the inn- 
keeper has been lost by his breach of duty; 
yet the obligations of innkeepers in that re- 
spect ai'e prescribed by law, and their neg- 
lect is not a violation of contract, but a 
breach of the duty which the law imposes, 
and it is always so described in the ancient 
writs. Calye's Case, S Coke, 32; Fitzh. Nat. 
Brev. 94; Reg. Brev. "Trespass," 105. And 
if the relation in which the carrier and pas- 
senger stand to one another— to wit, that of 
bailor and bailee — can be said to be created 
by contract, yet, as soon as that relation sub- 
sists, the law interposes and prescribes the 
rights and duties, and liabilities of both par- 
ties; it regulates the degree of skUl and care 
with which the passenger is to be carried, 
and any negligence on the part of the car- 
rier, is an unlawful act, is a breach of legal 
duty. Story, Bailm. § 601. Indeed, even 
the relation of bailor and bailee is not creat- 
ed by contract; for those who undertake the 
business of carrying persons are regai'ded 
by law as if they were in the public service, 
and the carrier cannot refuse to take any 
one of good character who conducts himself 
properly and pays the usual fare (provided 
he has room for him), and if he refuses, he 
is liable to an action; so that the passenger 
takes his seat upon paying the usual fare, 
not by force of a right acquired by contract 
with the carrier, but in the exercise of a 
right secured to him by law; a right which 
the carrier cannot resist without committing 
a breach of a legal duty. In some instances, 
as in the case of railroads, even the amount 
of fare is prescribed by law, and the carrier 
is bound to talce the passenger that offers it, 
if he has accommodation for him; and eases 
can hardly be said to be eases of contract, 
in which one of the pai-ties has no option, 
and is compelled by law to carry the pas- 
senger, if the passenger requires it Neglect 
of duty, therefore, on the part of a carrier 
of persons, is a tort; and if an individual 
is injured by it, his rights and the liability 
of the defendants must depend upon the 
principles which govern in cases of tort, 
where a breach of a legal duty has been com- 
mitted and an individual suffers from it 

Considering the case before us in this point 
of view, it is certainly weU settled by the 
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cases referred to by the defendants, that 
although a man commits an unlawful act by 
digging a ditch, or placing any other ob- 
struction in a public highway, or by driving at 
a dangerous speed through a crowded street, 
and an individual is injured by it. Hie in- 
jured party cannot maintain an action, if 
it appears that he heedlessly and negligently 
came within the reach of danger, and did not 
use reasonable care to avoid it. In these 
cases, however, the unlawful act of the de- 
fendant was not the immediate and proximate 
cause of the injury; the cases all turn upon 
the fact that the plaintiff brought the danger 
immediately upon himself, and placed him- 
self within its grasp, by his own want of 
reasonable care, and that if he had exercised 
ordinary ^ution it would not have reached 
him; as the immediate cause of the injuiy, 
therefore, was his own negligence, and not 
the negligence of the defendant, he cannot 
recover. 

But the case before us is a very different 
one; the misconduct of the driver placed the 
plaintiff and his wife in immediate peril; 
for, according to the hypothesis of fact as- 
sumed and conceded, so far as concerns this 
point, the carriage was in danger of upset- 
ting every moment; the driver, from intoxi- 
cation, had become incapable of managing 
his hoi-ses, and they had left the road and 
were turning the carriage in an opposite 
direction to that ia which they were before 
going. If the jury find these to be the facts 
in the ease, then the negligence of the driver 
had placed every passenger in immediate 
danger; the peril which his negligence oc- 
casioned did not find them in a place of safe- 
ty, from which they carelessly and improvi- 
dently rushed into danger, but the peril was 
brought upon them without any fault or want 
of care on their side, and it" was impossible, 
at that moment^ to foresee whether it would 
be safer to remain in the carriage or to spring 
from it; they had nothing left to them but 
a choice of perils, and one of -them must be 
encountered. Now, if a man unlawfully 
places another in a situation which compels 
him to imdergo one of two hazards, and 
forces him to choose, upon the instant, be- 
tween them, he necessarily . gives him the 
right of selection, and must be responsible 
for the consequences, although it may turn 
out that the most fortunate alternative was 
not adopted. There was, unquestionably, im- 
minent danger in this case either way; some- 
times, those who spring from the coach es- 
cape without injury, while the passengers 
who remain in it suffer severely; at other 
times, the result is different, and it proved 
to be so on this occasion; but this could not 
be foreseen at the moment, and the injury 
suffered by the plaintiff's wife was the im- 
mediate consequence of one of the two perils 
which the negligence of the defendants placed 
before her, and between which they com- 
pelled her to choose. If, therefore, the facts 
assumed on this point are found by the jury- 



to be true, the defendants are responsible for 
the injury she sustained. 

The last point made in the argument may be 
disposed of in a few words. It is veiy dear, 
that if the driver, without any fault on his 
part, or on that of the defendants, was so 
overcome by the exti'eme and unusual cold- 
ness of the weather, that he was unable to 
manage his horses, and perfonn his duty as 
driver, then the plaintiff is not entitled to 
recover; if there was no negligence, there 
can be no cause of action. The only doubt 
we feel on this part of the case is, whether 
there is evidence enough to authorize the de- 
fendants to ask for this instruction; but if 
there is the slightest evidence, conducing to 
prove the fact, the question must be left to 
the jury; and even if there be some doubt 
whether there is any competent and legal 
evidence of the feet, the court would be un- 
willing to withdi-aw the question altogether 
from the jury, because it is to that tribunal 
that the law commits the decision upon con- 
troverted facts, and the court have no right 
to suppose that the jury would find a ver- 
dict upon slight aJid insufficient testimony, 
or without any testimony to wan-ant it 

Upon the whole case, therefore, as present- 
ed by the prayei-s made to the court, we 
give the following instructions to the jury:— 

1. The defendants are not liable to liis ac- 
tion, unless the jury find that the injury of 
which the plaintiff complains, was occasion- 
ed by the negligence, or want of proper skill 
and care in the driver of the carriage, in 
which she was a passenger; but the fact 
that the eai'riage was upset, and the plain- 
tiff's wife injured, is prima, facie evidence 
that there was carelessness or want of skill 
on the pai-t of the driver, and throws upon 
the defendants, the burden of proving that 
the accident was not occasioned by his fault, 

2. It being admitted that the carnage was 
upset, and the plaintiff's wife injured, it is 
incumbent on the defendants to prove that 
the driver was a person of competent skill, 
of good habits, and in every respect qualified 
and suitably prepared for the business in 
which he was engaged; and that he acted 
on this occasion, with reasonable skill, and 
the utmost caution and prudence; and if the 
disaster ia question was occasioned by the 
least negligence, or want of skill or prudence 
on his part, then the defendaSits are liable 
to this action. 

3. If the juiy find from the evidence, that 
there was no want of sldll or care, or cau- 
tion on the part of the driver, and that the 
coach was upset by the act of the plaintiff, 
or his wife, in rashly and imprudently spring- 
ing from it, then the defendants are not 
liable to this action. But if the want of skill 
or cai-e in the driver placed the passengers 
in a state of peril, and they, at that time, had 
reasonable ground for supposing that the 
stage would upset, or that the driver was in- 
capable of managing his horses, then the 
plaintiff is entitled to recover, although the 
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jury may believe, that from the position in 
■which the negligence of the driver had placed 
the carriage, the attempt of the plaintiff, or 
his wife, to escape, may have increased the 
peril, or even caused the carriage to upset; 
and although the jury may also find that the 
plaintiff and his wife would probably have 
sustained little or no injury, if they had re- 
mained in the stage. 

4. If the driver was a pei-son of competent 
skill, of good habits, and in every respect 
qualified, and suitably prepared for the busi- 
ness in which he was engaged, and tlie ac- 
cident was occasioned by no fault, or want of 
skill or care on his part, or that of tlie defend- 
ants, but by phj'sieal disability in the diiver, 
produced by exposure to extreme and un- 
usual cold, which rendered him for the time 
incapable of doing his duty, then the defend- 
ants are not liable to this action. 

Auirmed by the supreme court in [Stokes v. 
Saltonstall] 13 Pet. [38 U. S.] 181. 
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Case No. 12,27S. 

The SALVOR. 

[18 Lep. Int. 357; i 4 Phihi. 409.] 

District Court, E. D. IVniisylvania. Nov. 1, 
1861. 

l^RIZE — CCSTODY OF PkiSOSEB ASD WITNESSES. 

[1. Prisoners and persons brought in with 
the prize for examinatiou in the prize court do 
not pass into the care and custody of the court 
along with the prize. Their cust^idy, unless 
they are surrendered under some criminal 
charge cognizable by the judicial authority, 
continues to be military in its character, and 
cannot be interfered with by the prize court, 
either before or after their examination, except 
for the purpose of securing such examination. 
Whether they should be discharged after ex- 
amination or continued in custody is a ques- 
tion for the prize master or the superior naval 
officer of the station to determine.] 

[2. The duty of providing for the support of 
such persons while in custody devolves upon 
the government, but not upon the judicial de- 
partment; and the court can make no allow- 
ance for them, except, perhaps, in ease they 
were discharged before completing their exam- 
ination, an allowance of witnesses' fees might 
be made for the time of their actual detention 
for the completion of their examination.] 

[3. Queerer As to how far the military duty 
of protecting a prize in the port of adjudica- 
tion continues to rest upon the prize master 
and crew, after she is in the marshal's official 
custody for civil purposes.] 

In admiralty. 

CADWALADER, District Judge. In this 
case I have received a letter from the com- 
mandant of the navy yard at this station, on 
the subject of the persons on board of this 
vessel, whom he designates as prisoners and 

1 [Reprinted from 18 Leg. Int 357, by permis- 
sion.i 



passengers. Though epistolary communica- 
tions to courts of justice are always incon- 
venient, and in most cases, irregidar,2 an oc- 
casional exception must be allowed in trans- 
acting the peculiar business of prize eoiu't.s. 
I have therefore directed that this letter be 
filed. The commandant asks me for some 
directions as to his disposal of these persons. 
I can, of course, give no direction as to the 
mode in which officere of the naval seiTice 
are to follow its rules concerning the custody 
and treatment of their prisoners, though, in 
the ease of a prize. I might entertain a com- 
plaint of irregularities of certain kinds in 
these respects. 

In prize cases, the duty of the naval cap- 
tore who send a vessel into port for adjudica- 
tion, reauires them to send iu a, sufficient 
number of the persons taken in her, includ- 
ing, in ordinary cases, the master and mate, 
as witnesses for examination. In some cases, 
actual or nominal passengers are the most 
important examinants. Pew really contesta- 
ble eases occur in ■v\-hieh the examinants are 
too numerous. They are not unfrequently 
too few; and they have, in some cases, been 
persons of too inferior grade to satisfy the re- 
quirements of the judicial investigation. A 
neglect of the fulfillment of this duty, not 
less than improper treatment of captured per- 
sons, may be the subject of judicial considera- 
tion, affecting 'questions of prize money, and 
of costs, and sometimes involving questions 
more serioiK. Officers of the naval service 
have occasionally fallen into the mistake of 
supposing that when captured vessels are 
brought into port and pass into judicial cus- 
tody, the care and custody of the prisoners 
or persons brought in for examination be- 
comes judicial. This impression is, in a gen- 
eral sense, erroneous. The custody, unless 
they are surrendered under some criminal 
charge cognizable by the judicial authority of 
the district, continues to be military, and can- 
not be interfered with by the prize court ex- 
cept for the purpose of securing the examina- 
tion of the witnesses. So, after their exam- 
ination has been completed, their custody, if 
it continues, is still military, and not civil, 
unless they are charged with a criminal of- 
fence, and surrendered under it. Whether 
persons not thus charged should be detained 
in military custody after they have been ex- 
amined, is often a question of great public in- 
terest, and may be attended with serious dif- 
ficulty. But this question does not concern 
the prize courts. It is for the consideration 
of the prize master, or of the superior naval 
officer of the station. 

On a former occasion I made some remarks, 
of which the substance was written out, and 
formed the basis of a subsequent communica- 
tion from the assistant attorney of the Unit- 
ed States for this district to the attorney gen- 
eral. What I then said I now repeat, as fol- 



2 See 1 Addams. Ece. 305-507; 1 Macn. & G. 
121, 122. 125-128; 1 Hall & T. 290, 291, 294, 
295, 298, 299; 13 Jur. 860. 
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lows: "When a captured vessel is brought 
into port for adjudication, and passes into ju- 
■dicial custody, the prize master or other naval 
-commandei- retains the custody of the prison- 
ers until, according to the rules of the naval 
service, they ai-e discharged, or transferred 
into close custody, as the public interest may 
require. Sometimes the prisoners are merely 
pei-sons detained for examination as witness- 
es. That they are brought in and are de- 
tained for this purpose alone, does not pre- 
vent them from continuing in naval custody. 
Sometimes these persons cannot be dischar- 
ged with humanity, because they might starve 
for want of means of present support in a 
strange place. In other cases, they are so far 
■dangerous from possible hostile relations, that, 
tliough perhaps not liable to detention as close 
prisoners, their premature liberation would be 
imprudent The duty devolves upon the gov- 
■ernment, but not upon its judicial department, 
to provide for their support while in port. If 
the expenses of their comfortable subsistence 
jxve not defrayed by the local disbursing agent 
of the naval department of the government, 
jind they are consequently discharged, their 
discharge cannot be prevented by the prize 
<:ourt. This court might, if they were thus 
discharged before the completion of their ex- 
iiminations, direct an allowance to them of 
one dollar and a-half .per day each, as witness 
money. But this allowance would only be 
made for the time, seldom exceeding a single 
■day, of their actual detention for examination 
-after theur discharge from naval custody, and 
would not absolve the naval custodian from 
Responsibility for their premature or improper 
discharge, or for want of proper care of them 
before and afterwards. An incidental sub- 
ject of less importance, though not unim- 
portant, is that the prize master and his crew 
usually incur incidental charges which cannot 
be repaid by the marshal or other officer of 
the judicial department until after the con- 
demnation and sale of the captured property. 
Such expenses ought to be promptly reim- 
bursed as other current local expenses of the 
naval station to which the prize may be 
brought The officer defraying them can, in 
proper cases for a reimbursement, obtain it 
sitter condemnation out of the proceeds. This, 
if a condemnation ensues, can, on behalf of 
this officer, be attended to by the attorney of 
the United States, who, in proper cases, is al- 
ways ready to render such incidental services 
■on request Pilotage, towage and canal 
charges, are examples of such expenditures 
iis may be thus incurred by persons entrusted 
with the safe delivery of a prize vessel into 
the hands of the judicial officers of the gov- 
-ernment. Such charges are not like the 
wharfage, &c., incurred after delivery into ju- 
dicial custody, payable by the marshal. I 
liave been told that hi some judicial districts 
■of the United States, the marshals are in the 
habit of paying such prior charges. This may 
be verj'' proper where they may choose to act 
for the pui-pose as disbursing agents of the 
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proper executive department of the govern- 
ment, and are employed for the purpose. But 
it is not a part of their official duty as mar- 
shals, or a subject within any direct cogni- 
zance of the prize court before condemnation." 

The question how far the military duty of 
protecting a prize in the port of adjudication, 
continues to rest upon the prize master and 
his crew, after she is in the marshal's official 
custody for civil purposes, arose in a case in 
which some of the prize crew had deserted in 
this port. The case was that of a recaptured 
vessel. The question was whether the desert- 
ers had fox'feited their shares of salvage de- 
creed. If no such duty of protection con- 
tinued, their shares were not forfeited by such 
subsequent misconduct. The case was ai'- 
gued on the question whether the duty did not 
continue so long as they remained in the port 
of adjudication, and had been assigned to no 
other incompatible naval duty. The case re- 
mains under consideration. A similar "ques- 
tion as to prize money might arise in the case 
of a captured vessel. The distinction between 
cases w^hich thus concern the vessel, and the 
case of prisoners, is, that prisoners do not 
pass, as the vessel does, into the custody of 
the prize couit. However therefore the case 
to which I have referred, of the deserters, 
may be decided, the case of prisoners is free 
from doubt. It would be easy to state cases 
in which tlieir military custody might be re- 
quired for the safety of the country. The rule 
must be uniform in all cases. 

The clerk of the court will send a copy of 
this to the naval commandant. The district 
attorney informs me that he has no criminal 
charge to prefer against any of the prisoners. 
The prize commissioner has not, as yet, made 
his report But he informs me that he has 
completed his examinations of the witnesses 
who were brought in the vessel. The libel 
was filed and allowed yesterday, when the 
vessel passed into the legal custody of the 
marshal. The business of the com-t, there- 
fore, does not seem to require the longer Ge- 
tention of any of the persons in question. 
Their discharge or detention rests with the 
officers of the naval service, according to its 
rules. 



SALVOR WRECKING, ETC.. CO. (LEATH- 
ERS v,). See Case No. 8,164, 



Case No. 13,S73. 

SALVOR WRECKING CO. v. SECTIONAL 
DOCK CO. 

[3 Cent. Law J. 640; i 12 Pac. Law Rep. 74.] 

Circuit Court, E. D. Missouri. Sept. Term, 
1876. 

Salvage — A.dmirai.tt Jubtsdiction — Mauitime 
Contracts asd Sekvices, 

Services rendered in raising the sectional 
floating docks of the respondent are not the 

1 [Reprinted from 3 Cent. Law J. 640, by per- 
mission.] 
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subject of salvage compensation, nor are they 
maritime, so as to give the admiralty jurisdic- 
tion of a suit to recover the value of such serv- 
ices. 

[Cited in Cope v. Vallette Dry-Doek Co., 10 
Fed. 145, 16 Fed. 925; s. c. on appeal, US) 
U. S. 630. 7 Sup. Ct 338.] 

This is a litel suit in personam for salvage, 
or for services claimed to t)e in the nature of 
salvage services, by the Salvor ■Wrecking and 
Transportation Company, against a corpora- 
tion called the Sectional Dock Company, and 
against the individual members of that com- 
pany. The services for which compensation 
is claimed consisted in work and labor by 
the libellaut's boats and servants, in rais- 
mg a sUucture knovi-n as "Sectional Docks." 
These docks -were consti-iicted about twelve 
or thirteen years ago. They consist of sec- 
tions or compartments joined together, each, 
section being a huge water-tight crib or box, 
so constructed as that they may be sunk, by 
the admission of water therein, so deep in 
the river that a boat or vessel needing re- 
pairs may stand over them, and on the water 
being pumped out by means of an engine 
and pumps (which constitute part of the ap- 
paratus), the docks will rise to the surface 
of the river or a little above It, bearing the 
boat or vessel to be repaired with them, 
and sustaining it while the repairs are being 
made. When the repairs are completed the 
sti'ucture is submerged in the same way, and 
the vessel thus enabled to leave the docks, 
which, on being pumped out, rise to the sur- 
face of the river. They are intended solely 
for the I'epair of vessels, and to prevent the 
necessity of hauling them upon ways or dry- 
docks for repairs. They have no motive 
power of their own, and are not intended for 
navigation or to be moved about, except to 
secure a more convenient locality. They are 
fastened to the shore securely by large iron 
cables or chains, and have been in this posi- 
tion in the Jlississippi river at St Louis for 
many years. These docks were originally 
owned by a partnership known as the Sec- 
tional Dock Company, of which some of the 
individual respondents were members. One 
of the co-partners died, and under the pe- 
culiar provisions of the Missouri statute, 
administration was granted by the probate 
court of St. Louis county to one Daniel G. 
Taylor on the partnership property, and the 
docks passed into the possession of that 
administrator. While in his possession a por- 
tion of the docks, without bi*eaking away 
from the shore or parting the cables, sunk 
so deep that they could not be raised by their 
own pumps, and extraneous aid was need- 
ed. The administrator called on the libellants 
to render such aid. No fixed compensation 
was agreed upon between the administrator 
and the libellants, for the reason, as stated 
by the foiToer, that if when the work was 
done the libellants should charge too much, 
the probate court would not allow it. Libel- 
lants commenced work about September 27, 
1873. On October 29, the work of raising 



the docks being still in progress, the docks 
were sold by order of the probate court on 
the express condition that the purchasei- 
should take the docks in their then condition, 
and be at any future expense for raising 
them. The respondent, Thomas, purchased 
the docks for himself and the other individ- 
ual respondents, with the exception of Ad- 
kins. Shortly afterwards he demanded pos- 
session of the docks of the libellants, which 
he did not obtain, and they continued their 
work thereon (whether with or against the- 
consent of Thomas is a disputed question) 
until the 22d day of November, when the- 
docks were raised and delivered to the dock 
company, the libellants reserving, in a let- 
ter accompanying the delivery, their lien 
thereon for their work and labor. The libel- 
lants have been paid about ?5,000 by the or- 
der of the probate court, which is in full for 
all services up to the day of the sale by the 
administrator on the 29th day of October. 
The respondent dock company is a corpora- 
tion which was formed about November 10, 
1873, and which organized November 20th, 
being about the time when the libellants- 
completed their work. This suit is to re- 
cover for the services rendered after the sale 
on October 29, and the libel and monition 
show that it was intended to recover for 
salvage services, or sei-vices in the nature of 
salvage services. The district court dis- 
missed the libel as to the indi^ddual respond- 
ents, and adopting the report of the commis- 
sioner as to the amount of the compensation, 
rendered a decree against the corporation 
known as the Sectional Dock Company, form- 
ed and organized as above stated, for the- 
sum of $4,940. There are cross-appeals. One 
by the appellant from that part of the de- 
cree dismissing the libel as to the individual 
respondents; the other by the Sectional Dock 
Company, from the decree against it for the 
above mentioned sum. 

Given Campbell and T. K. Skinker, for 
libellants. 
D. T. Jewett, for respondents. 

DILLON, Circuit Judge. The respondents 
make the question in this court that the case,, 
as stated in the libel and made by the proofs,, 
is not one of admiralty or maritime cogni- 
zance, and this, whether the libel be regarded 
as one for salvage or to recover as upon a 
maritime contfaet. The libel and monition 
show that the pleader intended a case for sal- 
vage compensation; but the facts are stated, 
and if the case is not one for salvage com- 
pensation, but is one upon a maritime con- 
tract to recover for maritime services, the 
libex'al practice of the court of admiralty 
would probably allow it to be viewed in the 
latter aspect— more particularly as the objec- 
tion was not taken until the hearing, if in- 
deed at any time before the case reached the 
appellate court. The proctors in the cause 
have referred me to the decisions bearing up- 
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on tlie jurisdiction of tlie admiralty in cases 
suijposed to lie more or less analogous to tMs 
one, but it is conceded that -none of them 
are exactly in point; and some of them are 
conflicting. The law of salvage grows out of 
navigation, and is intended to promote the in- 
terests of those engaged in navigating ves- 
sels which ai'e the instruments of commerce 
and trade, and of those whose property is 
exposed to the perils of the sea, by award- 
ing liberal compensation to the persons by 
whose assistance such property is rescued 
from impending peril or saved after actual 
loss. Abb. Shipp. 554. And because such 
services are connected with navigation and 
commerce or trade^ the court of admiralty 
has jurisdiction to fix the amount of com- 
pensation and to enforce a maritime lien 
therefor; and such jurisdiction and lien are 
necessary because the owners of the property 
saved may be unknown or distant or irre- 
sponsible. No such reason or necessitj' ex- 
ists in respect to fixed structures, , such as 
these docks. In denying salvage compensa- 
tion for taking up and securing rafts afloat 
in public navigable waters, Chief Justice Ta- 
ney . uses language which applies here. He 
says rafts "are not vehicles intended for the 
navigation of the sea, or the arms of the sea; 
they are not recognized as instruments .of 
commerce or navigation by any act of con- 
gress; they are piles of lumber and nothing 
more, fastened together and placed upon the 
water until suitable vehicles are ready to re- 
ceive and to support them to their destined 
port And any assistance rendered to these 
rafts, even when in danger of being broken 
up or swept down the river, is not a salvage 
service, in the sense in which that word is 
used in the courts of admiiulty," Tome v. 
Four Cribs of Lumber [Case No, 14,033]. « 

Assuming that the allegations of the libel 
are broad enough to justify the court in treat- 
ing the libel as one to enforce a contract, or 
to recover compensation upon general prin- 
ciples for the services rendered in raising 
the docks, I am of opinion that the contract 
or services do not relate to the navigation, 
business or commerce of the sea or public 
navigable waters. In such a sense as to make 
the contract or services maritime. The ad- 
miralty jurisdiction and the peculiar liens, 
rights and remedies which the admiralty rec- 
ognizes and enforces, spring out of the mov- 
able character of the vessels and vehicles 
which are the instruments of navigation, 
commerce and trade. None of the reasons 
upon which this jurisdiction is founded, and 
these rights and remedies are given, apply 
to the stationary docks here in question; 
and my best judgment is that the controver- 
sy between these parties belongs to the courts 
of common law, and not to the court of ad- 
miralty. 

The decree below against the dock compa- 
ny is reversed, and the libel dismissed as to 
all the respondents; but as the question of 
jurisdiction was not raised until after the 



proofs were taken, each party must bear +he 
costs he has incurred, except that the costs 
in this court must be paid by the libellants. 
Decree accordingly. 

NOTE, By the general admiralty law, mai-i- 
time contracts include maritime services in build- 
ing, repairing, supplying and navigating ships, 
and the admiralty jurisdiction in the United 
States extends to all maritime contracts, i. e., 
contracts which relate to the. navigation, busi- 
ness or commerce of tlie sea, De Lovio v. 
Boit [Case No. 3,776], The settled doctrine in 
tins country is, that the admiralty jurisdiction 
extends to all maritime contracts, and "whether 
a contract be maritime or not depends not on 
the place where the contract was made, but on 
the subject-matter of the contract; * * * the 
true criterion is the nature and subject-matter 
of the contract, as to whetiier it is a maritime 
contract, having reference to maritime service 
or maritime transactions," Insurance Co, v. 
Dunham, 11 Wall. [78 U. S.] 26, 29. A Con- 
tract for building a vessel was held to be not 
a maritime contract, because made on land and 
to be performed on land. Ferry Oo. v. Beers, 
20 How. [61 U. S.] 393, 401. But this decision 
is not to be extended by implication. Insurance 
Co. V. Dunham, H Wall. [78 U, S,] 28, Lo- 
cality of the place where made, as a test of 
the maritime nature of contracts, is rejected 
in this country, A ferry boat on the Ohio river 
may be the subject of a salvage service. The 
Cheeseman v. Two Ferry Boats [Case No, 2.- 
633], The learned Judge Leavitt in that case 
expressed the opinion that salvage service could 
not be restricted to a service rendered to a ves- 
sel or the cargo of a vessel, but extended to 
all cases where valuable property is adrift or 
afloat, and is rescued from peril on any water 
o-^er which the admiralty jurisdiction extends. 
Id. 'This view he considered to find support in 
the decisions in which steamboats have been 
lihelled in admiralty for injuries to flat-boats 
and their cargoes, of which Fritz v. Bull, 12 
How. [53 U. S.] 466, Culhertson v. Shaw, 18 
How. [59 TJ. S.l 585, and Nelson v. Leland, 22 
How, [63 U. S,] 48, are mentioned as examples. 
And he adds: "If, in collision cases, jurisdic- 
tion in admiralty can be maintained, when the 
injury is not to a vessel or the cargo of a ves- 
sel (not required to be enrolled or licensed), it 
results inevitably that it may be maintained for 
a salvage service in saving property not within 
either of those categories." And he supports 
his conclusions by pointing out the inadequacy 
of the drift laws of the states. Judge Nelson 
was: inclined to regard a canal boat as not be- 
ing a boat or vessel, though upon navigable 
waters, in such a sense as to subject it to a 
maritime lien for breach of a contract of af- 
freightmenL The Ann Arbor [Case No. 408], 
ISoS, See similar view, Buckley v. Brown, 3 
Wall, [70 IT. S.J 199. 1856, per Grier, J,; 
Jones V. Coal Barges [Case No, 7.458], But a 
lighter was held to he subject to the admiralty 
jurisdiction. The General Cass [Case No. 5,- 
307]. So ferry boat. The Cheeseman v. Two 
Ferry Boats [supra]. 

The claim of the owner of a ship-yard in 
hauling up a vessel on his ways, and for the 
use of the ways, is a claim of a maritime na- 
ture, enforceable in admiralty. Wortman v. 
Grilfith [Case No. 18,057], 1856, Nelson J. But 
see previous case of Ransom v. Mayo [Id. 11,- 
571], 1853, where the admiralty was held not 
to have jurisdiction of a claim by the owner of 
the vessel against tie owner of the"^ ways, for 
the negligence of the latter in hauling the ves- 
sel up on the ways. A dismantled steamboat 
fitted up for a saloon, not subject of admiralty 
jurisdiction. The Hendrick Hudson [Id. 6,355]. 
Barge adrift is subject of salvage service. Sev- 
en Coal Barges [Id, 12,677], So of a box of 
bullion. Williams v. Box of Bullion [Id. 17,- 
717]. A maritime lien can not exist upon a 
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bridge; and the opinion was expressed in a 
libel in rem against a bridge for a maritime 
tort, that a lien "could only exist upon mova- 
ble things engaged in navigation, or upon things 
which are the subject of commerce on the high 
seas or navigable waters," such as vessels, 
steamers and rafts, and upon goods and mer- 
chandise carried by them, but not upon any- 
thing fixed and immovable, like a wharf, a 
bridge, or real estate of any kind. The Rock 
Island Bridge, 6 Wall. [73 U. S.] 213. But a 
vessel injured by any obsti-uction in navigable 
watei-s may sue in per-^fonam in tlie admiralty, — 
locality giving the jurisdiction in cases of mari- 
time torts. Atlee v. Nortliwestern TTuion Pack- 
et Co.. 21 Wall. [88 U. S.] 3S9. In Tome v. 
I-^our Cribs of Lumber [supra] it was held by 
Ch. J. Tanej' that taking up and securing rafts 
afloat in public navigable waters was not a sal- 
vage service, but rather in the nature of a 
mere finding, citing Nicholson v. Chapman. 2 
PI. Bl. 254, relating to a quantity of lumber, 
and in wliich salvage was denied, and The Up- 
nor (a flat boat) 2 Hagg. Adm. 3. One ground 
of the decision of CTi. j. Taney was, tliat rafts 
"are not vehicles intended for the navigation of 
the sea, or the arms of the sea; they are not 
recognized as instruments of commerce or navi- 
gation by any act of congress; they are piles 
of lumber, and nothing more, fastened together 
and placed upon the water until suitable vehicles 
are ready to receive and transport it to its des- 
tined port. And any assistance rendered to 
tliese rafts, even when in danger of being broken 
up or swept down the river, is not a salvage 
service, in the sense in which that word is 
used in the courts of admiralty.' As to rafts, 
see A Raft of Spars [Case No. 11,529]; 2 W. 
Rob. Adm. 251. 

The jurisdiction of the district court over a 
case of salvage service on the Mississippi river 
is not questioned by counsel, and does not ad- 
mit of question. Seven Coal Barges [supra], 
citing The (Genesee Chief, 12 How. [53 U. S.] 
443; Tlie Hine v. Trevor. 4 Wall, [71 U. S.] 
555; The Tug Eagle, 8 Wall. [75 U. S.] 15. 
Coal barges adrift on the Ohio may be the 
subject of salvage service- Seven Coal Barges 
[supra], Drummond, J. (Davis J., concurring). 
"The object of the law of salvage is to promote 
commerce and trade, and the general interests 
of the country, by preventing the destruction 
of property, and to accomplish this by appealing 
to the personal interest of the individual as a 
motive of action, with the assurance that he 
will not depend upon tlie owner of the property 
he saves for the measure of his compensation, 
but to a court of admiralty, governed by prin- 
ciples of equity." Per Drummond, J., * Seven 
Coal Barges [supra]. 



Case No. 13,S74. 

SALZOBEL et al. t. The ROLL.ING WAVE. 

[N. X. Times, Nov. 13, 1863.] 

District Court, S. D. New York. 1863. 

CHA14TER Party — Actios ix Rem — Goods in 
PosSBSSios — Ix Personam. 

In admiralty. This action [by Vincenzio 
Salssobel and others against the brig Rolling 
Wave, and W. W. Collins, her master] was 
brought to recover damages for breach of a 
ehaiter party. The libel alleged that the 
charter was made at Philadelphia, May 22, 
1862, between Collins and Rubira & Co., 
agent of the libellants, who live in Cuba, for 



a voyage from Oienfuegos to the United 
States, and that the charter was wholly un- 
eomplied with by the vessel. The answer 
denied that allegations of the libel constitute 
any cause for action against the vessel, and 
set up other matters, which, not being sup- 
ported by proofs, cannot be considered by tlie 
court. The case was submitted to the court 
on the libel and answer. 

Eaton, Davis & Tailler, for libellants. 
Beebe, Dean & Donohue, for claimant. 

HELD BY THE COURT (BETTS, District 
Judge): That the conti-act is of a maritime 
character, and comes within the scope of a 
court of admiralty. But that the authority 
of the court cannot be exercised in rem 
against the ship to compel the performance 
by her of agreements in relation to the car- 
go to be transported in her, unless the cargo 
is actually or constructively In her posses- 
sion. [Hickox V. Buckingham] 18 How. [59 
U. S.] 182; [Dynes v. Hoover] 19 How. [60 U. 
S.] 82. That the action in rem cannot be 
maintained on the averment of the libel. 
That the libellants, however, may possess a 
right to seek relief under the other form of 
the action by charging the master personally 
for the damages. 

Libel dismissed as to the vessel. 



Case No. 12,275. 

SAM v. GREEN. 

[2 Cranch, 0. O. 165.] i 

Circuit Court, District of Columbia. April 
Term. 1819. 

Slavery — Impoktatiox into District op Colum- 
bia — Helu under Different Masters. 

(A. slave does not acquire freedom by an im- 
portation and continuance a year in Alexandria, 
unless he continue there one year under the 
same master or owner. 

[This was an action by Negro Sam against 
James Green. Petition for freedom.] 

Mr. Taylor, for plaintiff. 
Hewitt & Stone, for defendant. 

THE COURT (THRUSTON, Circuit Judge, 
absent), at the prayer of the defendant*s 
counsel, insti-ucted the jury that the plaintiff 
did not acquire a right to freedom by be- 
ing brought into Alexandria, and continuing 
there one year, unless he was continued there 
a year by one and the same master. For the 
loss of the property in the slave was in the 
nature of a penalty; that no freedom can be 
acquired under the second section of the act, 
but in a case in which the penalty of $200 
also is incm'red, under the third section of 
the act of 17th of December, 1792. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case No. 12,376. 

The SAM G-ATY. 

£5 Biss. 190.] 1 

District Court, N. D. Illinois. Oct., 1870. 

CoLUsiox— Role OF Damages— Abasdonmest by 

OWNEIC— BSTI-MATED DAMAGES. 

1. To a libel for collision, it is not a sufficient 
defense to set up that a sound boat would not 
have sustained any damage from the collision. 
Such allegation is mere conjecture. 

2. The proper rule of damages is to allow the 
eypense of raising the vessel and putting her 
in renair, with a reasonable allowance for loss 
of time and freight, and damage to the cargo. 

3. Where the owner had, after collision, al- 
lowed the boat to lie until she became worth- 
less, he can only recover under the above rule. 
He has no right to abandon the vessel and claim 
a total loss. i 

4. Where, in such case, the only evidence in- 
troduced was as to the total value of the boat, 
the court may either allow nominal damages, 
or estimate them from the court's knowledge of 
such cases and the general facts proven. 

In admiralty- Libel by' Bohan S. Shep- 
pard, owner of the canal-boat E. R. Hooper, 
for damages caused by a collision. 

Eae & Mitchell, for llbellant. 

George Willard, for respondent 

BLODGBTT, District Judge. It appears 
from the pleadings and proofs in this case, 
that in March, 1808, the eanal-boat E. K. 
Hooper was lying at the landing at Beards- 
town, on the Illinois river, next to a barge 
fastened to the shore, and that the steam- 
packet Sam Gaty, then engaged in the busi- 
ness of navigating on that river, while mak- 
ing a lauding at Beardstown, struck against 
the canal-boat E. K. Hooper and crowded it 
against the barge so as to spring oft" some of 
the planks or siding of the canal-boat on the 
land side of it, causing a leak whereof it sunk 
that night in four or five feet of water. The 
witnesses differ as to the degree of care and 
skill used by those in charge of the Sam 
Gaty in making the landing, those for the 
libellant showing that she struck hard 
against the canal-boat, while those for the re- 
spondent insist she did not, and that the 
crushing in of the side of the canal-boat was 
wholly due to the rottenness of its timbers, 
and that a sound boat would not have sus- 
tained any damage from such a collision. 

Whether a sound boat would have sus- 
tained any damage or not under the circum- 
stances, is mere conjecture, and as all the 
witnesses agree that the steamer did strike 
so hard against the canal-boat as to cause it 
to leak at once and shortly after to sink, and 
it does not appear that there was any fault 
on the part of those in charge of the canal- 
boat, I am disposed to hold the steamer re- 
sponsible for the damage done to the canal- 
boat by the collision. 

It is difficult for me to determine, from the 
evidence, the amount of that damage. 

1 [Reported by Josiah H. Bisscll. Esq., and 
here reprinted by permission.] 
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The witnesses for the libellant swear it 
was worth from twelve hundred to fifteen 
hundred dollars, but, under the circum- 
stances, I do not think its value at the time 
is the fair i-ule of damages. The Baltimore, 
8 Wall. t75 U. S.] 377. 

The boat had been lying at Beardstown 
dining the preceding winter and until the 
time of the collision, waiting, unsuccessfully, 
for business after the opening of navigation, 
because, it is stated by the witnesses, no in- 
surance could be effected on cargoes shipped 
upon it. Whether that testimony, which, 
seems to be hearsay, is true or not, it is clear 
from the evidence that no effort was made to 
raise or repair the canal-boat until the watei- 
in the river had so far subsided in the spring 
or early summer as to leave the boat high 
and dry on the shore, and there is before me- 
no evidence that any effort was ever made 
to repair or use the boat again. The rule of 
damages in such a case of collision, is to al- 
low the injured and innocent vessel "the ex- 
penses of raising the vessel and putting her 
in repair, with a proper allowance for loss of 
freight and for damage to the cargo and for 
the detention of the vessel for the time nec- 
essary to make the repairs and fit the vessel 
to resume her voyage." The Baltimore, S 
Wall. [75 U. S.] 387. 

In this case, the item of damages seems to 
be the cost of raising the boat, the cost of re- 
pairing it, and proper compensation " for the 
detention of the boat during the necessary 
time of raising and repairing it. The rule, 
and the reason for it, are stated and consid- 
ered with great fullness in the case cited 
above, but there is no evidence before me- 
tending to show what is the amount of dam- 
ages proper to allow the libellant. Under 
such circumstances, the court can do one of 
two things— either allow the libellant but 
nominal damages, because he has not proved 
the amount of his damages, or to make a 
conjecture and find, merely on the court's 
knowledge of such matters, as to -what ought 
to be allowed the libellant. 

In view of the fact that this case has been 
pending a long time, and that it will be diffi- 
cult for the libellant to prove the damages to- 
which he is entitled, I have decided to allow 
him one hundred dollars for the expense of 
raising the boat and the loss of time conse- 
quent upon the collision, and fifty dollars for 
the cost of repairing and injuiy done to its 
sides by the collision and to its hold by tbe 
water let into it— or $150 in all. I do this, be- 
cause I think the libellant is entitled to some 
damages, but he has not proved how much, 
and the only rule to be applied in such a 
case is that stated by Judge Grier in The 
Harriet Rogers [nowhere reported], thus: 
"The amount it would cost to repair the dam- 
age, with some allowance for demurrage;" 
but the doctrine of abandonment of the in- 
jured vessel to the party causing the iujurj- 
has no application in such a case, but the in- 
jured party must use all reasonable measures 
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to stop the progress of the damage caused by 
the collision. 
X.et there be a decree for libellant for $150. 



SAM KIRKMAN. The (McALLISTBR v.). 
See Case No. 8,658. 



Case Wo. 1S,277. 

SARIPAYO v. SALTER. 

II Mason, 43.] i 

Circuit Court, D. New Hampshire. May, 181G. 

Prize — Captdke of Vessel — Restoeation akd 
Sale of Cargo— Fbeiqht. 

Where a vessel has been captured on her 
voyage, and condemned at an intermediate port, 
and a part of the cargo has been restored and 
sold at the same port, no freight is due for the 
cargo so restored. 

[Cited in Bork v. Norton, Case No. 1,659; 
Weston V. Minot, Id. 17,453.] 

Assumpsit for money had and received. 
The cause Avas tried upon the general issue, 
when it appeared that the plaintiff [H. T. 
Sampayo], in 1812, after the declaration of 
war, shipped on board of the American ves- 
sel called the Dolphin, commanded by the de- 
fendant [John Salter] fifteen hundred barrels 
of flour, to be carried from Baltimore, where 
the vessel then was, to Lisbon. On the voy- 
age, the vessel was captured by the British, 
carried into Bermuda, and there, together 
with all the cargo, except that shipped by the 
plaintiff, condemned as enemy's property. 
The plaintiff being a neutral subject, resi- 
dent at Lisbon, obtained a restoration of his 
shipment, which was thereupon sold by the 
defendant at Bermuda; and the present ac- 
tion was brought to recover the sum of 
$4,478.72, the balance of the proceeds of the 
sale, which the defendant held in his hands, 
claiming a right to deduct therefrom the 
stipulated freight for the voyage to Lisbon, or 
at all events a pro rata freight. 

E. Cutts, for plaintiff. 

W. M. Richardson, for defendant. 

STORY. Circuit Justice. There is no pre- 
tence for the claim of freight in this case. The 
freight for the whole voyage cannot be due, for 
it was never performed, and was defeated 
by the capture. As to a pro rata freight, the 
claim is as little supported. The doctrine 
upon this subject in Luke v. Lyde, 2 Burrows, 
S, 82, and other subsequent cases, rests upon 
the ground, that there is a voluntaiy receipt 
of the goods at an intermediate port of the 
voyage, and an agreement to dispense with 
the pai-ty's transporting them farther. But 
it never has been supposed, that a pro rata 
freight was due, when by a capture the party 
has been incapable of performing the voyage, 
and the shipper has been compelled to re- 
ceive his goods at the hands of the admiralty. 

1 [Reported by William P. Mason. Esq.] 



The plaintiff is, therefore, entitled to a ver- 
dict for the whole sum in controversy. 

Verdict for the plaintiff. 

Same point in Caze v. Baltimore Ins. Co., 7 
Cranch [11 U. S.] 358. 



Case No. 1S,S78. 

SAMPLES V. BANK. 

[1 Woods, 523.] 1 

Circuit Court, S. D. Georgia. Nov., 1873. 

Pleading in Eqlmtt — Sufficiexct of Answer— 

Limitation of Actions — Notes of Su.sp£Nd- 

BD Bank — Effect op Deokbe. 

1. Under the 39th equity rule, when a de- 
fendant sets up in his answer the bar of the 
statute of limitations, and the same is well 
pleaded, he is thereby excused from further an- 
swer to such parts of the bill as are covered 
by it. 

2. When a bank has suspended payment and 
its bills have ceased to circulate as money, the 
statutes of limitation apply to them as to other 
contracts. 

3. The sixth section of the act of the legisla- 
ture of Georgia [Laws Ga. 1869, p. 133] ap- 
proved March 16, 1869, entitled an "act in 
relation to the statute of limitations and for 
other purposes," applies to a suit founded on 
the notes of a suspended bank. 

4. A statute which took effect March 16, 1809. 
and which declares that all actions upon con- 
tracts, etc., which accrued prior to June 1, 1865, 
shall be brought before January 1, 1870, or both 
the right and right of action shall be barred, 
does not impair the obligation of contracts and 
is not unconstitutional. 

5. When a creditor's bill is filed in the stat*' 
court, under the laws of Georgia, to settle a 
trust, all creditors notified of the bill according 
to law are parties and bound by tlie decree. 

In equity. Submitted on exceptions to tlio 
sufficiency of the answei*. 

James S. Hook, for complainant. 
W. H. Hull, for defendants. 

WOODS. Circuit Judge. The bill is filed 
against the City Bank, a corporation imder 
the laws of Georgia, domiciled in the city of 
Augusta, Joseph C. Fargo, Charles Baker and 
others, citizens of Georgia. It alleges, in sub- 
stance, that complainant is the holder of cer- 
tain bills and notes, to the amount of five 
thousand, four hundred and forty-six dollars, 
issued by the City Bank under a charter 
granted by the legislature of the state of 
Georgia, which the complainant acquired in 
the course of his business and for a valuable 
consideration. That the bank, soon after the 
issue of the notes, suspended specie payment, 
ceased to do business and failed to redeem or 
pay its notes. That after such failure the 
bank distributed among its stockholders a 
large amount of gold and silver eoia to the 
amount of $70,000, and also certain other 
large sums as dividends amounting to $30,- 
(JOO, That as late as January, 1866, the bank 
had on hand a resei-ved fund of $100,000, 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission,] 
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notes discounted to the amount of $50,000, 
and bonds and stocks amoxmting to $200,000 
real estate amounting to §30,000, bank notes 
jind coin amounting to §75,000, and other 
amoimts worth §20,000. Nevertheless it has 
refused to pay any portion of its notes so is- 
sued except at a large discount, to the fraud 
and injury of the billholders. That on Janu- 
ary 10, 1868, the bank executed a deed of con- 
veyance for the benefit of its creditoi-s, the 
schedule of which did not contain a full ac- 
count of the assets of the bank, which consti- 
tuted a fund for the payment of its debts. 
Neither the assets above named, nor the large 
amount of gold and silver coin divided as 
aforesaid among the stockholders, are men- 
tioned in the deed, and the officers of the 
bank being stockholders have received a por- 
tion of the surplus fund and coin, and have 
failed to call in and appropriate any portion 
of the same to the redemption of the out- 
standing bills. That defendant Fargo receiv- 
ed at the time of the distribution of the coin 
and surplus fund aforesaid, the sum of §1,- 
S3i in coin; defendant Charles Baker, §832; 
defendant Alfred Baker, §5,600, and other 
named defendants certain sums specified re- 
spectively. That the complainant is unable 
to state what fm-ther sums said defendant 
stockholders or other stockholders received, 
and asks that said defendants be required to 
make discovery. The bill furtlier alleges 
that the funds so improperly distributed 
would, taken with the assets in the hands of 
the assignee, be sufficient to pay all the debts 
of the bank. That after said deed of assign- 
ment, complainant demanded of Joseph 0. 
Fargo, the assignee, that he recall from the 
stockholders all the funds and coin so im- 
properly divided among them, in order to the 
payment of the debts of said bank; but said 
Fargo being a stockholder himself, and hav- 
ing received a part of said coin and other 
assets, and combining with other stockhold- 
ers, refused and still refuses so to do. That 
said Joseph C. Fargo and the other stock- 
holders, defendants, combining with one 
Miles Gr. Dobbin and others, have obtained 
from the supreme court of Kichmond coimty, 
a decree by consent, to distribute the funds 
of the bank and discharge said assignee, up- 
on his complying with the terms of said de- 
cree. That under said decree a final disti'i- 
bution of assets was made to the stockhold- 
ers at the rate of §4.50 for each share of 
stock. Said decree was made on March 14, 
1870, without notice to complainant, who was 
not a party to the suit, and was obtained in 
order to defraud complainant, and other bill- 
holders and creditors of the bank, who were 
not parties to said decree, and complainant 
had no notice of said decree until after final 
■distribution was made. That said distribution 
of gold and silver coin to the stockholders, 
while the outstanding bills were unredeemed, 
was a fraud upon the billholders of said bank, 
and that complainant knew nothing of said 
distribution until after Januaiy 1, 1870. That 



said deed of assignment, while purporting to 
be a conveyance of all the assets of said bank, 
was not in fact so, and did not give a cor- 
rect schedule of all the assets of the bank, 
and this fact was first discovered by com- 
plauiant since the first day of Januarj', 1870. 
The bill prays for an accoimt of the assets of 
the bank, owned by it on January 9, 1866, 
and for the application of the same to the 
pasonent of complainant's debt, for an ac- 
count of the amount due complainant, and 
that each of defendants may be required to 
account for the coin and surplus funds re- 
ceived by him from the assets of said bank, 
and that they may be decreed to pay the com- 
plainant, on his said debt, what shall appear 
to be just and due and owing to him. 

To this bill defendants, under the 39th 
equitj' rule, which provides that "the defend- 
ant shall be entitled in all cases, by answer, 
to insist tipon all matters of defense in bar 
of or to the merits of the bijl of which he 
may be entitled to avail himself by a plea 
in bar," have filed an answer in which they 
set up in bar of the complainant's claim, the 
statute of limitation passed by the legislature 
of Georgia, approved March 16, 1869, entitled 
"an act in relation to the statute of limita- 
tions, and for other purposes" (Laws 6a. 
1869, p. 133), and also the general statute of 
limitations. The complainant has excepted to 
the answer as -evasive, imperfect and insuffi- 
cient in refusing to answer a part of the 
interrogatories and in not fully answering 
others. These exceptions present the ques- 
tion, whether the statute of limitations, plead- 
ed by defendants, is a bar to the relief claim- 
ed; for if it is a bar, it excuses the defend- 
ants from f m'ther answer. 
• That pai-t of the answer which sets up the 
limitation is in these words: "To all the char- 
ges in said bill, touching dividends of any 
kind declared by said City Bank, or the dis- 
posal of its assets by said bank, save the 
said assignment, defendants decline to an- 
swer, because they say that none of said divi- 
dends were declared, nor any payments or 
transfer of money or assets, made by said 
bank to its stockholders, at any time after 
the 31st day of May, 1865. And all the bills 
held by complainant were issued before said 
last named date, and none since that time, 
and that at said last named date, and con- 
tinuously since that time, said bank has been 
notoriously insolvent, and had and ever since 
has ceased to transact business or to keep 
any banking office or place of business, and 
all said bills have since that time ceased to 
circulate as money. Wherefore, defendants 
claim the benefit of the act of limitation 
aforesaid." 

The provisions of the statute on which this 
answer is founded, are as follows; 

"Sec. 3. And be it further enacted, that all 
actions on bonds or other instruments under 
seal, and all suits for the enforcement of 
rights accruing to individuals or corporations 
under the statutes or acts of incorporation, 
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or in any way by operation of law wliicli ac- 
crued prior to June 1, 1S65, not now barred, 
shall be brought by January 1, 1S70, or the 
right of the party plaintiff or claimant and 
all right of action for its enforcement shall 
be forever barred." 

"See. 6. And be it further enacted, that all 
other actions ujjon contracts express or im- 
plied, or upon any debt or liability whatso- 
ever, due the public, or a corporation or a 
private individual or individuals, which ac- 
crued prior to the fii-st day of June. 1865, 
and are not now barred, shall be brought by 
January 1, 1S70, or both the right and the 
right of action to enforce it shall be forever 
barred. All limitations hereinbefore express- 
ed shall apply as well to courts of equity as 
courts of law, and the limitations shall take 
effect in all cases mentioned in this act, 
whether the riglit of action had actually ac- 
crued prior to the 1st of June, I860, or was 
then only inchoate and imperfect if the con- 
tract or liability was then in existence." 

The terms of these sections are very broad, 
but it is claimed by the complainant that they 
do not apply to bank bills. A recent decision 
of the supreme court of Georgia, to which 
our attention has been called, is adverse to 
this position. In Kimbro v. Bank of Fulton 
[49 Ga. 419], of which only the head note is 
furnished, and which is not yet reported in 
full, it was held as follows: "The general 
rule is, that statutes of limitation do not ap- 
ply to bank bills, because they are, by the 
consent of mankind and coiirse of business, 
considered as money, and that their date is 
no evidence of the time when they were is- 
sued. If bills have ceased to circulate as cur- 
rency, and have ceased to be taken in jiud re- 
issued by the banks, they no longer have 
that distinctive character from other con- 
tracts, which excepts them from the opera- 
tion of the statute of limitations. If xue 
bills of the Bank of Fulton had thiis tO>;t 
their distinctive chara<'ter prior to the 1st Mt 
June, 1865, they come within the ])rovisions 
of the act of ilarch 16. 1869, entitled 'An act 
in relation to the statute of limitations, and 
for other purposes.* " 

The averments of the defendant's plea 
bring this case within the rule thus laid 
down. In Leffingwell v. Warren, 2 Black 
[67 XT. S.] 603, it was held by the United 
States supreme court that the construction 
given to a statute of limitations by the su- 
preme court of a state will be followed by 
the federal courts. We are therefore con- 
strained to hold upon this point with the de- 
cision of the supreme court of Georgia. And 
we may add, that decision has our full con- 
currence. 

It is insisted further, by the comijlainant, 
that the bill charges fraud, and the statute does 
not apply to frauds. Under the general statute 
of limitations of this state (Irwin's Code, § 
2SS0), it is provided that if the defendant, or 
those under whom he claims, has been guilty 
of fraud by which the plaintiff had been de- 



barred or deterred from his action, the period 
of limitation shall run only from the time 
of the discovery of the fraud. There is no 
such provision in the act under consideration, 
and the most the complainant can fairly 
claim is that the general provision applies. 
Conceding, as we do, this to be the fact, the- 
complainant fails entirely to bring his case 
within the exception by the averments of his 
bill. There is no charge that by the fraud 
of defendants he has been debarred or de- 
terred from his action. We think that, by 
the 6tli section of the act, an action on the 
bills is barred against the bank itself. The 
terms of this section are as broad as language 
can make them: "All actions upon conti-acts, 
express or implied, or iipon any debt or lia- 
bility whatsoever, due the public, 01' a corpo- 
I'ation or a private individual or individuals, 
which accrued prior to June 1, 1S6.'>, and are 
not now barred, 'shall be brought by the 1st 
of January, 1870, or both the right and the 
right of action to enforce it shall be forever 
barred." This language leaves no loop hole 
of escape. A fortiori, if the action on its 
bills against tlie bank itself is barred, an 
action against the stockholders on the bills, 
based on the averments made in the bill of 
complaint, must also be barred. 

The comi^lainant assails the statute for un- 
constitutionality, and criticises its provisions. 
We think that the details of a statute of 
limitations are wholly within the discretion 
of the legislative power, with a single lim- 
itation only, that no such act can impair the 
obligation of contracts. The act under con- 
sideration provides, that upon all contracts or 
liabilities which existed prior to June 1, 1865, 
an action should be brought within nine 
months and fifteen days from the passage of 
the act, or be forever barred. Does this im- 
pair the obligation of contracts, or is it only 
a change of the remedy? If the latter, it is 
not forbidden by the constitution. It is well 
established that the legislature may shorten 
the time for the running of the statute of 
limitations witliout impairing the obligation 
of the contract; that such legislation affects 
the remedy only. The only restraint upon 
this power is, that reasonable time must be 
allowed, after the passage of the law, to al- 
low the bringing of actions. A limitation, so 
short as to practically cut off all actions, 
would affect the contract as well as the reme- 
dy, and be void. Here is a statute which ap- 
plies to contracts and liabilities which had 
existed nearly four yeai-s, and which allowed 
over nine months in which to bring suit. 
This appeared to the legislature a reasonable 
time, and, in regard to the class of contracts 
to which it applies, it seems reasonable to us. 
It may be fairly held to change the remedy 
n^erely, and not to impair the obligation of 
the contract. 

We are of opinion, then, that the statute 
pleaded is constitutional; that 'it bare the 
claim of complainant, and that the answer 
setting it up in response to certain parts of 
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the bill of complaint, excuses the defendants 
from fm.'ther answer to those portions of the 
hill. 

To that part of the hill which alleges an 
assignment of the assets of the bank, and 
calls upon the assignee to aceoimt for the 
trust funds, the defendants set up in their 
answer the decree of the superior court of 
Richmond county, which is also mentioned in 
the bill, distributing the funds of the bank 
and discharging the assignee. There are no 
suflScient averments of fraud or collusion, in 
the bill, to render the decree void; and, as it 
was a creditor's bill to settle a trust, all 
creditors are parties, if they were brought in 
by publication, according to the laws of Geor- 
gia. Stoiy, Eq. PI. §§ 103, 106. 

There is no averment that complainants 
were not notified, according to law, of the 
pendency of the bill, nor is a copy of the rec- 
ord attached -to the bill. Without other and 
further averments, we must hold the decree 
binding on complainants. The setting up of 
the decree in the answer excuses defendants 
from further answer to that part of the bill 
to which the averments relative to the decree 
apply. 

The answer appears to us to be a complete 
defense to the case made by the bill, and that 
it is in all respects sufficient. The excep- 
tions must, therefore, be overruled. 



Case Wo. 12,279. 

The SASIPSON. 

The lOLA. 

[4 Blatchf. 28.] i 

Circuit Court, S. D. New York. April 7, 1857.2 

ColijIsiok — CoxFLicTise Testimony ox Appeal — 

Damages — ^Exaggerated Bills — 

Fraud— Salvage. 

1. Where the proofs in a collision case were 
contradictory and irreconcilable, seven witnesses 
having been examined on each side, who were 
present at the collision, and the case was one 
depending altogether on the credibility of wit- 
nesses, this court affirmed the decree below, 
which was in favor of the lihellant. 

[Cited in The Maggie P., 25 Fed. 200; The 
Kockaway, Id. 776; Assante v. Charleston 
Bridge Co., 40 Fed. 767: The Parthian, 48 
Fed. 564; The Albany, Id. 565; Re Hawk- 
ins, 13 Sup. Ct 527.] 

2. Where, in a collision ease, it appeared that 
several of the bills for repairs to the injured 
vessel were exaggerated, with the knowledge 
and connivance of the master, if not by his 
procurement, with a view to impose upon the 
underwriters, and the district court reduced the 
items to the lowest estimate: Held, that such 
reduction was proper. 

[Cnted in Williams v. The Olive Baker, 36 
Fed. 717.] 

3. If it had appeared that the owner of the 
vessel had been privy to or concerned in the 
fraud, it would have been proper to reject the 
entire amount of the exaggerated bills. 

4. As a general rule, in order to put an end 
to impositions of this description, the owner 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirming Case No. 7,057.] 
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must be held responsible for the acts of the 
master, 

5. If, in this ease, the court below had re- 
jected the entire amount of tiie bills tainted 
with the fraud, this court would have upheld 
such decision. ' 

0. Any ship-master or material man conniving 
with the master, or mth the agent of the owner, 
in any such fraud, will be disabled from collect- 
ing any portion of his demand. 

7. A vessel which is condemned in damages, 

in a collision case, will not be allowed salvage 

for rescuing the other vessel from sinking, by 

towing her to a place of safety. 

[Cited in The Clara, Case No. 2,788; The 

Clara Olarita, 23 Wall. (90 U. S.)- 18; 

Southwestern Transp. Co. v. Pittsburg Coal 

Co., 42 Fed. 920.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel in rem, filed in the district 
court, by the owners of the brig lola against 
the steamboat Sampson, to recover damages 
for a collision which occurred a short dis- 
tance outside of Sandy Hook, on the soutli 
shore of Long Island. The distiict court de- 
creed for the libellants. [Case No. 7,057.] 
The commissioner reported in their favor 
$2,150, which was reduced, on exceptions to 
his report, to $1,121.20. They claimed ?4.- 
585.73. Both parties appealed from the de- 
cree. 

William M. Evarts and Edward H, Owen, 
for libellants. 

Welcome R. Beebe and Charles Donohue, 
for claimants. 

NELSON, Circuit Justice. The bow of the 
steamer came in contact with the brig upon 
her starboard side, cutting her down to the 
water's edge. The Sampson was lying at a 
usual place for steamers waiting for em- 
ployment to tow up vessels coming from sea 
into the harbor of New York, The break in 
the side of the brig was stopped with cou- 
vas, so as to enable the steamer to tow her 
to the Atlantic docks to ' be repaired. The 
libellants claim that the Sampson was seen 
by them some three or four miles ahead, 
after the lola had taken her course eastward, 
her destination being to St. Johns, in the 
Province of New Brunswick, where she be- 
longed; that the steamer was then lying still, 
and not in motion upon the water; that the 
course taken by the brig would have caused 
her to pass the Sampson's bows, giving a 
wide berth; but that, as she neared the 
steamer, and when within some half a mile, 
the latter suddenly started her engine, and 
ran across the track of the brig, and thereby 
produced the collision. 

The steamer claims that she was lying 
still upon the water; that she made no move- 
ment forward; that the only movement made 
by her was to back, with a view to avoid the 
brig, which was coming directly against her 
bows; but that, notwithstanding every ef- 
fort to back, the collision could not be avoid- 
ed. The whole case turns upon these twa 
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allegations. The proofs are conti-adietoiy 
and irreconcilable, all the witnesses exam- 
ined on board of the brig sustaining the view 
taken by the libellants, and all on board of 
the steamer the view presented by her in 
the defence. Some seven witnesses hare 
been examined on each side, who were pres- 
ent at the collision. 

The court below decreed in favor of the 
libellants. In a case so nicelj^ balanced, and 
depending altogether upon the credibility of 
witnesses, I am not inclined to interfere 
with the decision below. 

The libellants, notwithstanding they ob- 
tained the decree, have also appealed from it, 
on the ground that the damages awarded do 
not cover their loss. The lola was insured— 
at least it was so stated by the master; and 
there is some evidence in the case, that sev- 
eral of the bills made out by the material 
men, and the workmen engaged in repairing 
the vessel, were exaggerated, with the knowl- 
edge and connivance, if not by the procure- 
ment of the master, with a view to impose 
upon the undei-writers. This fact, doubtless, 
influenced the court below to reduce the 
items to the lowest estimate. It is due to the 
ship-masters and others at this port, to say, 
that this is the first instance of a fraud of 
this description which has come imder my 
notice. It has been properly rebuked, and 
any advantage to be derived from it prevent- 
ed, by the decision of the court below. I do 
not doubt, that if it had appeared that an 
owner had been privy to or concerned in the 
fraud, the entire amount of the exaggerated 
bills claimed in the expenses of repairs would 
have been rejected. As a general rule, how- 
ever, in order to put an end to impositions of 
this description, the owner must be held re- 
sponsible for the acts of the master. These 
impositions can be reached and properly 
dealt with in no other way. If, in this case, 
the court below had rejected the entire 
amount of the bills tainted with the fraud, 1 
should have uphel'd its decision. Moreover, 
it should be understood, that any ship-mas- 
ter or material man conniving with the mas- 
ter, or with the agent or the owner, in any 
such fraud, will, should the fact appear, be 
disabled, upon established principles of law, 
as well as of morals, from collecting any 
portion of his demand. 

The idea seems to have influenced the par- 
ties, founded upon the principle of allowing 
one-third of the new repairs to the under- 
writers—in other words, a deduction to that 
amount in the charge— that, in order to save 
the owner from any expense, the bills should 
be exaggerated so as to cover this one- third. 
To carry into effect the scheme, the master is 
to pay simply the fair price for the materials 
or work. For this purpose, two sets of bills 
are made out — one to contain the actual bona 
fide value of the materials and cost of the 
labor, and the other the enhanced value, lo 
be furnished to and claimed from the under- 
writers. 



It is a matter of gratification that the 
scheme has been exposed and defeated; and 
I ti-ust that its publicity will have the efeect 
to induce all pereons concerned in settling 
and adjusting damages in cases of collisioa, 
to sei-utinize the bills of repairs, and see to 
it that impositions of the character here de- 
veloped do not escape their notice. They 
will be sustained in the application of the 
most rigorous rules, In determining the ex- 
pense of repairs, with a view to prevent 
abuses, so far as their rulings may come un- 
der revision hy this court. 

The decree of the court below is affirmed; 
and, as both parties have appealed, the af- 
firmance is without costs to either side. 

The owners of the Sampson also filed a 
libel in rem, in the district court, against the 
lola, to recover salvage for towing her, after 
the collision, to the Atlantic docks, for re- 
pairs. The district court dismissed that libel, 
and the libellants appealed to this court. 
That appeal was heard at the same time 
with the appeals in the suit against the 
Sampson, and was argued by the same coun- 
sel. This court affirmed the decree below, 
with costs, holding that the Sampson could 
have no Just claim for salvage for doing 
what was in her power towards saving the 
lola; that the Sampson herself was the most 
deeply interested in that service; that, if it 
had not been rendered, the lola would prob- 
ably have sunk, resulting in a total loss of 
vessel and cargo; that the salvage service 
was, therefore, rendered by the steamer for 
her own benefit; and that there was, of 
course, no pretext for charging it on the brig. 



Case No. 12,280. 

The SAMPSON. 

[3 Wall. Jr. 14; 1 3 Am. Law Reg. 337-1 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1854. 

Collision— Steam Tdgs— Master and Servant- 
Responsibility OP Steamehs. 

1. The court, confirming its decision in the 
case of Smith v. The Creole [Case No. 13,033], 
applies more strongly the doctrines of that case; 
and holds that when even small vessels, as coal 
heavers, are in tow, the towing boat is thi* 
servant of the vessel towed, and that the tug, 
being thus bound to obey the orders of the other 
vessel, is not responsible, though, in point of 
fact, giving orders to her, for damages in the 
proper course of its employment- 

[Cited in Boyer v. Tlie Wisconsin & The Heo 
tor, Case No. 1,756; The Belknap, Id. 1,- 
244; Albina Ferry Co. v. The Imperial, 38 
Fed. ei7.] 

2. Though the rule of porting the helm is ob- 
ligatory, when, in ordinary cases, vessels meet 
in tlie same line, it is not one always to be ob- 
served when they are in parallel lines. Circum- 
stances control the rule; and, when a boat is 



1 [Reported by John William Wallace, Esq^ 
and here reprinted by permission.] 
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moving against the tide, slowjy- and with dif- 
ficulty (as when tugging a heavy vessel), and is 
out of the centre of the channel, which is left 
free to the other, the rule can have "no applica- 
tion. 

3. Steamers, especially large steamers, are 
held to the strictest care possible when in ports 
or in the neighborhood of sailing and smaller 
vessels; and must move slowly and with ex- 
treme circumspection. And if, from violation, of 
-this duty, small or sailing vessels are piit sud- 
denly into confusion and jeopardy, the court will 
not inquire whether the rules applicable to ordi- 
nary cases of meeting, have been strictly ob- 
served by the weaker vessel, or not; but will 
hold the steamer responsible, as reckless, for 
all injury happening to or committed through 
the act of the weaker vessel, from mistake 
caused by the embarrassment natural to tlie 
condition into which the steamer has put this 
weaker vessel. 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Fenn- 
sylvaniaj 

A large steamer was coming, on a moon- 
light and pretty clear night, up the Delaware 
and opposite the city of Philadelphia, at her 
ordinary speed of eleven miles an hour; the 
tide being full in her favor, and she having 
come np the middle of the channel (here 
about nine hundred and sixty feet wide), 
that she might have the whole benefit of 
the current. A small tow steam tug, the 
Sampson, of sixty-five horse power, was tow- 
ing, at the same time, in an opposite direc- 
tion, a heavily ladened coal schooner of one 
Tiundred and forty-five tons, which was at- 
tached to it by a hawser, fifteen to twenty 
fathoms long. The tug and schooner were 
working along at the rate of two and a half 
miles an hour, against the tide, and were 
liugging the shore (being within from ninety 
to one hundred and sixty feet of it) of an 
island opposite the city; as well that they 
might avoid the strength of the current 
against them, as that they might be out of 
the way of ferry-boats, emerging suddenly 
from the city docks opposite. They could go 
no nearer to the shore of the island, with 
safety, than they were. The steamer being 
near her place of landing, ported her helm 
and sheered towards the island for -the pur- 
pose of rounding to at the city wharf. She 
had not seen the tug; and the schooner— in 
consequence of her spars being without sails, 
lier motion being scarcely apparent, and her 
position being dose upon the island where 
vessels often anchor to await a change of 
tide— was mistaken by the steamer for a ves- 
sel at anchor. The tug seeing the movement 
of the steamer in rounding to, and clearly 
foreseeing a collision if she, herself, went on 
ber own course, starboarded her helm to 
get still closer to the island. The schooner, 
who had been directed by the tug's pilot to 
follow in the wake of the tug, did the same. 
The tug escaped, but the schooner was 
brought directly into the line of the steamer, 
and notwithstanding all the steaiper's efforts 
at this moment, by porting her helm, to get 
between the schooner and the island, a seri- 



ous collision took place.- Had the schooner 
.ported lier helm and cut the tow-line, she 
would probably have escaped. 

Libels being filed by the steamer against 
,the tug and schooner, and by the schooner 
against the tug and steamer, the district 
court was of opinion, on this case, that the 
collision was directly attributable to the act 
pf the tug ih starboarding lier helm and so 
taking the schooner nearer to the island, in- 
stead of doing the reverse manoeuvre, of poll- 
ing, which woifid have taken both the tug 
and her tow out into the channel. The tug 
.was accordingly condemned by that court to 
answer the damages which both steamer and 
schooner had suffered. 

Mr. Serrill, for the schooner. 

Ludlow & Cadwalader, for the steamer. 

Gerhard & "Williaiiis, for the tug. 

GBIER, Circuit Justice. By the decision of 
this court in the case of Smith v. The Creole 
[Case No. 13,033], the remedy of the steam- 
boat is to be sought against the schooner, 
and not against the tug employed to tow her. 
The tug was the servant of the schooner, 
and bound to obey the orders of her master, 
and if the master choose to follow the di- 
rections of the pilot or steersman of the tug, 
and trust to his skiH instead of his own, the 
acts of the pilot may be justly considered as 
his own, and adopted by him. The remedy 
of .the owners of the steamboat (if entitled 
to any) is therefore against the schooner, and 
not against its servant, the tug. Nor have 
we any evidence of any disobedience of or- 
ders by the tug that should render it liable 
to the schooner. For if the master of the 
schooner gave no directions to the pilot or 
steersman of the tug, but submitted his own 
will to the pilot's skill, he has adopted his 
acts, and has no right to charge the ownera 
of the tug for his own negligence. The tug 
Sampson' and pwners are therefore entitled 
to a decree in both cases.- 

Assmning the. schooner to be liable for the 
acts of her servant, the contest between her 
and the steamboat remains to be considered. 

The tug and schooner were hugging the 
shore. It was, under the circumstances, 
their proper place. When the tug saw the 
steamboat coming up the river she was 
bound by no rule of navigation, or common 
sense, to cross the channel to avoid a steam- 
boat coming up the middle of the river. 
She had left eight hundred of nine hundred 
and sixty feet of the channel free to the 
steamboat. Knowing her own position at 
one side of the channel, the tug could not an- 
ticipate the gross mistake made by the steam- ^ 
boat with regard to her position, or that she 
would needlessly cross the channel, and run 
under the bows of the tug and schooner. 
Both were carefully keeping out of harm's 
way, when the steamer suddenly comes down 
upon them by sheering out of her proper 
course, and the tug escapes desti-uction the 
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best way she can, in the sudden emergency 
produced by the mistake and reckless haste 
of the steamboat. Whether the tug turned 
to the right or left to save herself from de- 
struction, is of no importance. It was the 
mistake or carelessness of the steamboat to 
put her to the necessity of turning either 
way. The rule of porting the helm where 
vessels are meeting in a line, should invaria- 
bly be obsei-ved; but where vessels are in 
parallel lines, when one boat is working 
against tide, and with diflaeulty tugging a 
heavy vessel, keeps near the shore, and leaves 
a free channel to the other who is coming up 
in the middle of it, the rule of porting the 
helm can have no application. 

If the tug had ported her helm on seeing 
the steamer, she would have thrown her long 
tow obliquely across the middle of the chan- 
nel, up which the steamboat was coming. 
The steamboat by turning out of her course 
to run under the bows of a vessel hugging the 
shore, when a wide channel was left open 
before her wholly unobstructed, cannot now 
be heard to complain of the comparatively 
helpless and slow moving vessels for not ex- 
ercising more skill in getting out of her way. 
It was the duty of the steamboat, moving 
with great power and momentum, with a 
tide in her favor, to keep out of the way of 
small and slow vessels, one of which was 
helpless, and the other slowly and painfully 
dragging behind her. . The officer of the 
steamboat should have slackened her pace in 
order to have time to observe the difficulties 
of his position and to ascertain the correct 
situation of vessels, whether moving or sta- 
tionary, in the harbor. With her huge mass 
and great momentum the steamboat cannot 
be allowed to dash as a triton or leviathan 
among minnows into the midst of smaller 
vessels in a port, calling upon them to take 
care and keep out of the way, or to learn at 
their cost the rule of "Port your helm." 

Every one knows the deception as to the 
relative position of bodies to which those on 
board a vessel, moving into port, after night 
are subject. Moonlight may extend the 
range of vision, but it will nevertheless sub- 
ject the most sharp-sighted to great mistakes 
in a port where some objects may be moving 
swiftly, others slowly, and others be at rest. 
The headway or momentum of a large steam- 
boat, moving at a velocity of ten or eleven 
miles an hour, cannot be so suddenly cheek- 
ed, on the discovery of an error, as to hinder 
disastrous collisions, and there cannot be a 
better rule of navigation, than that which 
■will subject steamboats to all the damage oc- 
casioned by such reckless conduct in a crowd- 
ed and narrow port after night. The steam- 
boat must therefore bear its own injury, and 
must also answer for the damage done to the 
schooner. 

Decree reversed. 



Case 'No. 1S,281. 

SAMPSON V. JOHNSON. 

[2 Craneh, O. C. 107.] s 

Circuit Court, District of Columbia. Dec. Term, 
1S14. 

Trial— Pkoduotion of Papers— Kotice— Proof 
OF Hasdwkitisg. 

1. The court will not, at the trial, compel the 
plaintiff to produce a charter-party, without pre- 
vious notice, of which charter-party the defend- 
ant has a counterpart; nor permit the defendant 
to give it in evidence without proof by the sub- 
scribing witness. 

2. The captain's protest may be given in evi- 
dence to corroborate his testimony. 

Assumpsit for freight. The defendant prov- 
ed that there was a written charter-party 
signed by Cai-nes and Johnson, and that the 
defendant had one part, and the plaintiff the 
other. The defendant required the plaintiff 
to produce his part. 

: But THE COURT refused to compel him. 

j The defendant then produced his part^ 
which had a subscribing witness (Thomas L. 
Griffin,) and offered to prove by another wit- 

1 ness, (not a subscribing witness,) the hand- 
writing of the parties. That the subscribing 
witness lives in Richmond, Virginia, one hun- 
dred and twenty miles from Washington. No 
measures having been taken to obtain his 
testimony, THE COURT refused to suffer 
tlie charter-party to be given in evidence. 

THE COURT permitted the captain's pro- 
test to be given in evidence, to corroborate 
his testimony. 



SAMPSON, The. See Case No. 7,057. 



SAMPSON (FOSTER v.). See Case No. 4,982. 

SAMPSON, The (WINSOR v.). See Case No> 
17,888. ■ 



Case No. 12,382. 

The SAM SLICK. 

[2 Curt 480.] i 

Circuit Court, D. Massachusetts. Oct. Term,. 
1855.2 

Maritime Liess^Under State Statute— Strict 
coxstrdction. 

1. Where a local law, conferring a lien, de- 
clared: "And in all cases such lien shall cease, 
immediately after such vessel shall have ar- 
rived in any port out of this commonwealth," 
it was held that the lien was lost when the ves- 
sel bound from Newburyport to Boston put into 
Portsmouth on account of a fog, and to get pro- 
visions. 

[ated in The Richard Busteed, Case No. 
11,764.] 

2. Privileged liens are stricti juris, and are 
not to be extended argumentatively to cases not 
within tlie law which confers them. 

[Cited in De Moss v. Newton, 31 Ind. 222; 
LoAT V. Newman, 130 N. Y. 14, 28 N. E. 
6G0.] 

s [Reported by Hon. William Craneh, CHiief 
Judge.] 

1 [Reported by Hon. B. R, Curtis, Circuit 
Justice.] 

2 [Reversing Case No. 12,283.] 
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3. Though the court, may think the legislature 
u'ould have excepted a case out of a statute of 
Hnutations, if it had been foreseen, the court 
cannot except it. 

[Cited in Morgan t. Des Moines, 54 ITed. 460.] 

[Appeal from the district court of tlie XTnit- 
ed States for the district of Massachusetts.] 

This was an appeal from a .decree of the 
district court, pronouncing for a lien on a 
domestic vessel, for the price of materials 
used in its construction, under a statute of 
the state of Massachusetts. St. 1848, c. 290. 
[Case No. 12,283.] The parties have agreed 
on a statement of facts, the substance of 
which is as follows: "The respective libel- 
lants, at the dates mentioned in the schedules 
imnexed to their libels, supplied the ma- 
terials therein mentioned, (or a portion of the 
same, to be determined thereafter in case the 
court should decide that the libellants can 
recover any thing,) at the prices therein 
specified; and the said materials were used in 
the construction of the said bark Sam Slict, 
at the port of Newburyport, in the state of 
Massachusetts, the said baric being a ship or 
vessel within the commonwealth of Massa- 
chusetts. The said materials were furnished 
by the libellants to said Manson & Fernald, 
and charged to them on their books, the libel- ^ 
lants knowing that they were to go into this 
vessel, and supposing that they had a lien on 
it for them, and were suitable and necessary 
and proper for the purpose. of building the 
same, and were delivered to Manson & Fer- 
nald, the carpenters who built the said bark, 
and a debt was contracted therefor which 
still remains unpaid, except for the part 
stated in the said libels, although demanded 
by the libellants of the said Manson & Fer- 
nald. The said bark was built at Newbury- 
port under and by virtue of the contract set 
forth in, and annexed to, the answer in these 
eases; and the said David E. iSIayo paid the 
said Manson & Fernald for furnishing the 
materials, as set forth in said answers, and 
building the said bark, but the libellants did 
not know at the time of furnishing the said 
materials, that there was such a contract 
The said vessel was completed on or about 
May 19, 1854, and on the 20th of said May, 
the said bark first sailed from the port of 
Newbui-yport for the port of Boston in said 
district, it being the intention of the master 
to proceed directly to Boston; but soon after 
leaving the harbor of Newburyport, and on 
the same day, in consequence of head winds, 
an approaching dense fog, and being short of 
provisions, the said bark was obliged to put 
back for a harbor and provisions, and the 
port of Newburyport not being a port of easy 
access for so large a vessel, the harbor of 
Portsmouth, in the state of New Hampshire, 
was deemed the most suitable port to go into, 
and the said vessel the same day put into 
and anchored in the harbor of Portsmouth. 
And on the next day, and after taking on 
board a sufficient supply of provisions, the 
said bark sailed for the. port of Boston, 



where she arrived on the following day, and 
there remained until she was libelled in these 
suits. The said contract, payments, and 
schedules may be referred to, but are to be 
taken as true no further than their state- 
ments are particularly admitted herein. If 
upon the foregoing statement of facts, the 
court is of opinion that the libellants are 
entitled to recover, a decree shall be enter- 
ed for them for an amount to be agreed up- 
on by the parties, or determined by the court, 
with costs, otherwise a decree for the claim- 
ant for costs. Nothing herein contained shall 
be deemed a waiver of the right of either 
party to an appeal to the circuit court of the 
United States, should he feel aggrieved by 
the decision of the district court." 

Mr. Andros, for complainant. 
P. -W. Chandler, contra, 

CURTIS, Circuit Justice. The question is, 
whether the lien given by the local law was 
terminated by going into the harbor of 
Portsmouth, New Hampshire, remaining 
there over one night and part of two days, 
and taking on board some needed provisions. 
The second section of the act in question is 
as follows: "When the ship or vessel shall 
depart from the port at which she was when 
such debt was contracted, to some other port 
within this commonwealth, every such debt 
shall cease to be a lien at the expiration of 
twenty days, after the day of such depart- 
ure; and in all cases such lien shall cease, 
immediately after such vessel shall have ar- 
rived in any port out of this commonwealth." 
This case is within the words of the last 
clause of this section. The vessel went into 
a port out of the commonwealth, to procure 
provisions; and this was an arrival in that 
port within the usual meaning of the word 
arrival. Mr. Chief Justice Marshall in the 
ease of The Patriot [Thomson v. U. S., Case 
No. 13,985], interpreting the meaning of this 
word used in one of the non-intercourse acts, 
says: "To arrive, is a neuter verb, which, 
when applied to an object moving from place 
to place, designates the fact of coming to or 
reaching a place. If the place be designated, 
then the object which reaches that place, 
has arrived at it. A person coming to 
Hichmond, has arrived when he enters the 
city. But it is not necessary to the cor- 
rectness of this term, that the place at 
which the traveller arrives should be his ul- 
timate destination or the end of his jour- 
ney." So here, the vessel having gone into 
the port of Portsmouth, amved there, 
though she was bound to Boston. But it is 
argued that the case is within the first clause 
of the act, because the vessel departed from 
the place where she was when the debt was 
conti-acted, to some other port, namely Bos- 
ton, and so the lien was not terminated till 
the expiration of twenty days after such de- 
parture. 

It is true the case is within the first clause; 
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but if it is also within the second clause, 
that must operate on it; and it may be 
within both. The second clause does not 
except cases because they are within the 
first clause. On the contrary, it says ex- 
pressly that in "all eases such lien shall 
cease immediately after the vessel shall 
have aiTived in any port out of the common- 
wealth." Certainly all cases of such arrival 
must include cases, where the vessel depart- 
ed from the place where she was when the 
debt was contracted^ and came to another 
port in the state, after visiting and aniving 
at a port out of the state. 

It is further argued, that the occasion for 
going to Portsmouth and the purpose for 
which she put in there, take this case out 
of the true meaning of the act. I do not 
think so. She went thei-e for a harbor and 
to obtain supplies. We may conjecture that 
one reason which induced the legislature to 
put an end to these liens, on arrival in a for- 
eign port was, to clear the vessel from all 
such incumbrances; the possible existence 
of which might prevent credit from being 
given to the vessel in a foreign port for nec- 
essary supplies. If so, the going in for sup- 
plies is exactly the case intended to be pro- 
vided for, and I cannot say how great these 
supplies must be, to bring the case within 
the intention of the legislature. Their in- 
tent as manifested b^' their language, was 
to include all cases. 

Nor do I think that putting in to a harbor, 
on account of a fog, takes the case out of the 
act. So far from making any such excep- 
tion, the act, as we have seen, expressly says 
it is to include all eases of such arrival, 
whatever the inducement to it may have 
been. I do not think I have a right to make 
an exception which the act not only has not 
made, but has clearly negatived, and espe- 
cially when dealing with this particular sub- 
ject. X<iens have sometimes been spoken of, 
as if they were so beneficial, that any dis- 
position not to enlarge their operation must 
be a species of severity not consistent with 
that liberal policy which inspires the mari- 
time law. I confess to grave doubts of the 
correctness of these views. The civilians, 
and especially the writers upon the modem 
laws of the continent of Europe, have had 
occasion to examine this subject with great 
care, and it is maxim among them, "Privi- 
legia, cum sint stricti juris nee extendi pos- 
sunt de re ad rem. nee de persona ad per- 
sonam," or, as Boulay Paty (1 Cours de Droit 
Com. 36) states it, "privileged liens are mat- 
ters of strict right, and it is not permissible 
to extend them from one ease to another. 
In this matter one should never argue from 
analogies or consequences; the privilege 
must be given by the law itself." 

Privileged liens, like that now in question, 
operating as a jus in re, and accompanying 
the thing into the hands of a bona fide pur- 
chaser for value without notice, as this claim- 
ant is, are an embarrassment to commerce; 



and though sufficient reasons exist for allow- 
ing them in particular cases, I consider the 
rule annoimced by Boulay Paty to be correct, 
that they are not to be extended by argu- 
ment. See The Kearsage [Case No. 7,633]. 

The clause of the act now in question 
opei*ates as a limitation of the lien. The li- 
bellant insists, that even if his case is with- 
in the language of the limitation, its peculiar 
circumstances render it proper for the court 
to declare, that it ought not to be considered 
as within the meaning of the legislature. 
But it is now a settled doctrine, which has 
been repeatedly announced and applied by 
the supreme court of the United States, that, 
however strong the reasons may be, the 
courts cannot ingraft on a statute of limita- 
tions an exception not made on it; nor de- 
clare a right not to be barred, if within the 
fair meaning of the language of the act of 
limitation, because it seems that the legisla- 
ture would have excepted it if it had been 
anticipated and considered. Clementson v. 
Williams, 8 Ci"aneh [12 U. S.] 72; Mclver v. 
Ragan, 2 Wheat. [15 "D. S.] 25; Bank of 
State -of Alabama v. Dalton, 9 How. [50 U. 
S.] 522. I am by no means prepared to say 
this case would have been excepted, if fore- 
seen; I think it is not excepted; and that 
the lien was terminated by the arrival at 
the foreign port. 

The decree of the district court is revers- 
ed, and the libel dismissed with costs. 



Case ITo. 12,S83. 

The SAM SLICK. 

[1 Spr. 289 ;i 18 Law Rep. 162.] 

District Court, D, Massachusetts. May, 1855.= 

Makitime Lieks— Uxdeu State Statute— When 
Title to Vessel Passes — Waiveu of Liex. 

1. Where a new vessel sailed from Newburj'- 
port for Boston, and was very soon, by stress 
of weather and want of provisions, driven into 
the harbor of Portsmouth, and on the day fol- 
lowing, left for Boston: Held, that the lien 
given by the Massachusetts statute of 1848, c. 
290, was not lost. 

2. A vessel in process of construction, under a 
contract between a merchant and the builder, 
does not usually, at least as against third per- 
sons, become the property of the merchant, upon 
his making the first payment. 

3. A charge for materials being made against 
the builder alone, without naminsc tlie vessel, 
does not constitute a Avaiver of the lien. Nor 
is it conclusive evidence of an intention to rely 
exclusively upon the personal responsibility of 
the builder. 

There were two libels in admiralty, against 
the barque Sam Slick, for materials used in 
the construction of that vessel, and furnish- 
ed by the libellants to the buUders, Manson 
& Fernald. The libels were founded upon 

1 [Reported by F. E. Parker, Esq., assisted 
by Charles Francis Adams, Jr., Esq., and here 
reprinted by permission.] 

2 [Reversed in Case No. 12,282.] 
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the statute of Massachusetts of 184S, c, 290, 
whieli is as follows: 

"Section 1. Whenever a debt is contractecl 
for labor performed, or materials used, in the 
construclion or repair of, or for provisions 
and stores or other articles furnished for, or 
on account of, any ship or vessel within this 
commonwealth, such debt shall be a lien up- 
on such ship or vessel, her tacdcle, apparel, 
and furniture, and shall be preferred to all 
other liens thereon, except mariners' wages. 

"Sec. 2. When the ship or vessel shall de- 
part from the port at which she was when 
such debt was contracted to some other port 
within this commonwealth,' every such debt 
shall cease to be a lien at the expiration of 
twenty days after the day of such departure; 
and in all eases such lien shaE cease, im- 
mediately after the vessel shall have arrived 
in any port out of this commonwealth; pro- 
vided, however, that jaothing in this act shall 
alter, or be construed to alter, or in any- 
way affect, the lien as now existing on for- 
eign ships and vessels." 

It appeared, by the agreed statement of 
facts, that the materials in question, were 
used in the construction of the barque Sam 
Slick, in the port of Newburyport; that they 
were furnished by the libellants, to Manson 
.& Fernald, the builders, and charged to them 
on their books, the libellants knowing that 
they were to go into that vessel, and sup- 
posing that they had a lien on it for them^ 
and that with the exception of a partial pay- 
ment on one of the accounts, they were still 
unpaid for. It also appeared, that the barque 
was built under a contract between Manson 
& Femald and the present owner, the claim- 
ant in this suit. Captain Mayo, which con- 
tract was in writing, and specified particu- 
larly the manner of her construction, and 
also provided that, at a certain stage of the 
work, a payment of $5,000 was to be made by 
Captain Mayo,- on the builders* furnishing 
satisfactory security. It also appeared that 
Captain Mayo paid Manson & Femald, ac- 
cording to the contract; but the libellants 
did not know, at the time of furnishing the 
materials, that there was such a contract. 
The vessel was completed on or about May 
19th, 1854, and sailed from Newburyport for 
Boston on the 20th, it being the intention of 
the master to proceed directly to Boston; 
but soon after leaving Newbui-yport, and on 
the same day, in consequence of head winds, 
and approaching dense fog, and being short 
of provisions, the barque was obliged to put 
back for a harbor and provisions; and the 
port of Newburyport not being of easy ac- 
cess for so large a vessel, the harbor of Ports- 
mouth, in the state of New Hampshire, was 
deemed the most suitable place to go into, 
and she put into (and anchored in) the harbor 
of Portsmouth, the same day; and on the 
next day, afer taking on boai*d a sufficient 
supply of provisions, she sailed for the port 
of Boston,.^wliereshe arrived on the following 
day, and there remained, until she was U- 
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"belled in these suits, on the 23d of the same 
month. The counsel for the claimant con- 
tended that the libellants had no lien upon 
the vessel, because: 1st She had arrived at 
a port out of this commonwealth, before she 
was libelled. 2d. She was built under a con- 
tract with Manson & Fernald, who would 
have a lien for their pay, and the libellants. 
being sub-contractors, could not also have 
a lien, thus subjecting the owner to a double 
lien; and on this point, he cited Smith v. 
The Eastern Railroad [Case No. 13,039]. 3d. 
The libellants charged those materials to 
Manson & Fernald, instead of the barque and 
owners, which charge, the counsel contended, 
was a waiver of the lien. He also claimed, 
under the second point, that Captain Mayo 
became the owner of the vessel, and that the 
property therein passed to him, upon his 
making the first payment toward her; and 
to maintain this, he cited Woods v. Russell, 
5 Barn. & Adol. 942; and Clarke v. Spence, 
4 Adol. & E. 448. 

P. W. Chandler and William -Rogers, for 
libellants. 
Charles Mayo, for claimant. 

SPRAGUE, Disti-ict Judge, said that the 
first objection raised by the counsel for the 
claimant, appeared a formidable one. Liens 
of this kind did not exist before the passage 
of the statute, and the libellants must bring 
themselves within its meaning. The vessel 
entered the harbor of Portsmouth, before 
she was libelled. The question is, whether 
she- is to be considered as having arrived at 
a port out of this commonwealth, within 
the meaning of the statute. The counsel for 
the libellants had cited the ease of Hancox 
V. Dunning, 6 Hill, 494, in which it was 
held by the court, in an opinion delivered by 
Bronson, J., that after a lien had been ac- 
quired, pursuant to the New York statute, 
it was not- lost, although the vessel made a 
short excursion, beyond the bounds of the 
state, for the mere purpose of testing her ma- 
chinery, in the course of which she landed, 
and made fast to the dock at Perth Amboy, 
in New Jersey, remained there about two 
hours, and immediately returned to her for- 
mer berth in the city of New York. The New 
York statute is not in precisely the same 
words with ours, the language being, "such 
lien shall cease immediately after the vessel 
shall have left the state;" but the decision 
is in point In that case, the court held that 
the excursion, though within the letter, did 
not come within the meaning, scope and pur- 
pose of the statute. In the present case, the 
libellants had no reason to expect that the 
lien would be lost, by the vessel's starting 
from Newburyport Neither party could 
have anticipated her being driven into Ports- 
mouth. Such an entry into that harbor can- 
not be considered an arrival, within the 
meaning of the legislature. The policy upon 
which the law may be supposed to have been 
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founded, would not be promoted by so rigid 
a construction. On the strength of the de- 
cision in New York, axid a view of the pur- 
poses of the Massachusetts statute, and the 
circumstances of this case, the court do not 
think that the lien was lost by the vessel's 
being driven into Portsmouth. 

The second objection is, that the claimant 
became the owner of the vessel, upon making 
the first payment, and that the builders had 
a lien upon her, and that the libellants, being 
sub-contractors, could not also have a lien. 

This objection cannot prevail. There is 
nothing in the contract which indicates an in- 
tention that this vessel should become the 
property of the claimant, before she should 
have been completed and delivered to him. 

By the terms of the conti-act, .?5,000 were 
to be paid, at a certain stage of the work, to 
the builders, upon their furnishing security. 
This indicates that tlie vessel was not to be 
held by Mayo, the claimant, as liis own, or 
oven as security. The contiact also pro- 
vides for a delivery of the vessel by the 
builders to Mayo, after her completion. 

It is not true, as contended, that a vessel 
in the process of construction, under a con- 
tract between a merchant and the builder, 
becomes as against third persons, the prop- 
erty of the merchant upon his making the 
first payment. The English decisions cited, 
use the guarded language, "as between the 
parties themselves." These libellants had 
no notice of any contract, or of any owner- 
ship by any one, except that of the build- 
ers. She was built by Manson & Fernald, at 
their own ship-yard, in their own name, and 
to all the world they appeared to be the 
owners. And so far at least as the rights of 
the libellants are concerned, they must be 
deemed to have been so. And the lien of the 
libellants would not, therefore, subject her 
to a double lien. This ease differs material- 
ly from that cited from Curtis' Reports. 
That was a libel for the repair of an old ves- 
.sel, known to be owned by parties other than 
the contractoi*s, for repairing. I have, there- 
fore, no occasion to consider whether a dou- 
ble lien might be sustained under the statute. 

The third ground of defence is, that there 
was a waiver of the lien, and the fact relied 
upon is, that the materials were charged to 
Manson & Fernald. This is evidence, but not 
conclusive evidence, of an intention not to re- 
ly upon the vessel. It may be explained and 
repelled, and I think is so here. This debt 
was contracted before the vessel had any 
name. The chai'ge was made as a mere mem- 
orandum, and not from an intention to rely 
upon the builders alone. The agreed state- 
ment ef facts declares that the libellants be- 
lieved the5' had a lien. This is inconsistent 
with an intention, or agreement, to waive the 
lien. It is equivalent to saying that they in- 
tended to rely upon it. Decree for the libel- 
lants. 

[On appeal to the circuit court, this decree 
was reversed. Case No. 12,282.] 



Case No. 12,284. 

SAMSON V. BLAKE et al. 

[6 N- B. R. 401.] 1 

Circuit Court, D. Vermont. 1873. 

Bankruptcy — Appeal — Summakt Proceedings — 
jurisdictiox. 
An assignee obtained an order of the district 
court, requiring the bankrupt and certain other 
parties to deliver to him property belonging to 
said bankrupt. From this order an appeal was 
taken to the United States circuit court, in form 
and manner prescribed by the eiehth section of 
the bankrupt act. The assignee moved to dis- 
miss the appeal on the ground that the proceed- 
ings in the district court were summary, and 
could only be reviewed by summary petition, 
and, therefore, not a case for an appeal imder 
the eighth section of the bankrupt act Held, 
that although the appeal might be irregular, 
the district court bad jurisdiction, and from the 
evidence was justified in making the decree ap- 
pealed from. Decree aJffirmed with costs, 

[Appeal from the district court of the Unit- 
ed States for the district of Vermont.] 
In bankruptc.v. 

WOODRUFF, Circuit Judge. This pro- 
ceeding was commenced by a petition of the 
assignee that the respondents deliver to the 
assignee certain property alleged to be of the 
bankrupt, and which it was alleged had been 
subjected by him, through the form of a sale 
under executions against him, to an apparent 
transfer to the respondents or some of them, 
not only in fraud of the bankrupt law, but 
in pait also to cover and conceal the property 
to defraud his creditors; and praying that 
the respondents show cause why the property 
mentioned should not be delivered to the as- 
signee. The respondents severally showed 
cause by answers to the petition, denying 
most of the allegations tending to show 
fraud, and issue was joined by the assignee 
upon those answers, and the questions in 
dispute were tried before the Hon. W. D. 
Shipman, district judge for Connecticut, hold- 
ing the district court temporarily in the place 
of the resident judge. He made an order or 
decree, requiring the bankrupt and Lester M. 
Clark and Blake, to deliver the property in 
question to the assignee. The parties last 
named have appealed to this court, in the 
form and manner prescribed by the eighth 
section of the bankrupt law. The assignee 
moved to dismiss the appeal, on the gixmnd 
that the proceeding in the district court was 
summary and could only be reviewed by 
summary petition to this court for a review 
of the proceedings, and that it was not a ease 
for an appeal under the eighth section. The 
appellants insist that, although not formally 
commenced by process of subpoena as a suit, 
yet the defendants could and did appear and 
answer without such process, and the peti- 
tion and the proceedings on showing cause 
and on the trial and order thereupon were in 
all material characteristics a suit in equity, 
and that the proper mode of bringing the 
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matter before "circuit court was by appeal 
■under the smd eighth section. The motion 
-was argued and reserved, and the case -was 
lieard upon the merits, reserving the question 
raised hy the motion. 

Upon examination of the case upon the 
allegations and proofs, I am so fully satisfied 
that the conclusions of the judge of the dis- 
trict court were correct, that I deem it quite 
unnecessary to say anything upon the point 
of form raised by the motion to dismiss. Nor 
do I deem it necessary to discuss the subject 
at length. The opinion delivered by Ship- 
man, .T., presents it with great fullness and 
particularity, and I should do little more than 
repeat his views, if I were to state more fully 
my own. Giving to the appellants the full 
benefit of their claim on this appeal that the 
proceeding in the district court should be re- 
garded as a bill in equity, proceeding upon 
pleadings and proof to final decree, the trans- 
fer to the defendant, Blake, was in both the 
aspects presented by' the district judge void 
as against the assignee. The appellants are, 
therefore, in this court in this dilemma: if 
the proceedings below be regarded as sum- 
mary and in professed exercise of the sum- 
mary power conferred by the first section of 
the act, then they have not brought the mat- 
ter into this court for review as a summary 
proceeding; and whether the order of the dis- 
trict court was in that form of proceeding a 
legal and proper order is not before me. If, 
on the other hand, the proceeding below was, 
as the appellants insist it was, a suit in equi- 
ty under the second section, then their ap- 
peal is regular, but in that view of the pro- 
ceeding the jurisdiction and power of the dis- 
trict court in the premises is unquestionable, 
and, as above stated, the proofs in my judg- 
ment warranted the decree. 

The decree should, therefore, be affirmed 
with costs. 
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SAMSON V. BURTON. 

[5 Ben. 325; i 4 N. B. R. 1 (Quarto, 1).] 

District Court, D. Vermont June, 1870.2 

■Fraud — Collusion — Bmjoixisg Proceedings in 
State Courts. 

1. B. & C, who were brothers-in-law, had 
been friendly till 1S60. In that year disputes 
fl.rose between them. B. sued C. in assumpsit, 
:ind attached G.'s property to the value of ?10,- 
•000. O. also sued B. in assumpsit, demanding 
975,000. In this suit B. filed a declaration in 
offset in 1861, claiming .?70,000. In 1867, B. 
sued C. in an action on book account, and at- 
tached G.'s property to the amount of ?150,000, 
this attachment being subject to B.'s previous 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

- [Affirmed by circuit court Case unreport- 
ed.] 
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attachments, and to two other attachments by 
other parties. In 1868, the suit of O. agamst 
B. was tried, and resulted in a verdict of about 
$46,000 in favor of the defendant B. on his 
declaration of set-off; but this judgment was, 
in .January, 1871, on consent of B., reversed, 
and a new trial ordered. In 1868 and 1869, at- 
tachments in favor of other parties were levied 
on the property of C. to the amount of over 
$100,000, and on February 19th, 1870, a peti- 
tion in involuntary bankruptcy was filed against 
C., under which he was adjudged a bankrupt, 
and an assignee was appointed. On February 
ISth, 1870, B. and O. made a collusive agree- 
ment in writing that the suit by C. against B. 
should be nonsuited, that two other suits be- 
tween them should be discontinued, and that 
the claims involved in them should be trans- 
ferred to B.'s action of book account against O. 
The assignee in bankruptcy filed a bill, praying 
for an injunction against B., to nrevent him 
from proceeding with his suits against C. and 
praying that this court would order that the 
controversies in those suits be heard and de- 
termined in this court Held, that this court 
had no authority to withdraw those suits from 
the state court. 

[Cited in Hewett v. Norton, Case No. 6,441. 
Claflin V. Houseman, 9S U. S. 134.] 

[Cited in brief in Brandon Manufg Co. v. 
Frazer, 47 Vt 89.] 

2. The assignee was entitled to be admitted as 
a party to those suits, in place of C. and O. 
must also be enjoined from interfering with 
those suits. 

3. The agreement between B. and C, the ef- 
fect of which was to transfer to tlie action of 
book account ail B.'s claims which had been 
litigated in the action of assumpsit for the pur- 
pose of sheltering any sum that B. might re- 
cover under the lien of his attachment was an 
agreement which was in fraud of the bank- 
ruptcy act 

[Cited in Re Jacobs, Case No. 7,159.] 

4. Although this court would not restrain the 
prosecution of the suits in the state court, it 
would restrain B. from using in any manner 
the agreement in question. 

5. Any creditor of G. could be prohibited from 
taking out execution in the state court, and levy- 
ing it on the property attached, until the as- 
signee should have time to discharge the attach- 
ment liens, if he saw fit 

[Cited in Doe v. Childress, 21 Wall. (88 U. 
S.) 646.] 

[This was a bill in equity by Amos J. 
Samson, assignee of Alanson M. Clark, 
against Oscar A. Burton, the Franklin Coim- 
ty Bank, and Carlos C. Burton,] 

SHIPMAN, District Judge. This- is a suit 
in equity, praying, for reasons set forth in 
the bill, this court to restrain the defendants 
from proceeding with certain suits now pend- 
ing in the state courts of Vermont, in which 
the defendants are severally , parties on the 
one side, and Clark, the bankrupt, is a party 
on the other, and also praying that this court 
direct that the controversies involved in the 
suits thus pending in the state courts be 
heard and determined in this court under 
such issues as this court shall order. For 
a clear imderstanding of the questions now 
to be decided, it will be necessary to give a 
brief history of the litigation pending in the 
state tribunals, which this court is now ask- 
ed to arrest. 
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The bankiTipt, Alanson M. Clark, and the 
defendant, Oscar A. Burton, are brothers-in- 
law, and prior to the year 1860 were on 
friendly terms, and had business transactions 
together; but during that year disputes arose 
between them, and they both resorted to the 
state courts. Among the suits instituted by 
the parties that year, was one by Oscar A. 
Burton against Clai'k, in which his property 
was attached to tlie value of ten thousand 
dollars, one by the Franklin County Bank, a 
corporation in which it is said that Oscar A. 
Burton owned a controlling interest, against 
Clark, in which his property was attached to 
the value of five thousand dollars, and one 
by Clark against Oscar A. Burton, demand- 
ing seventy-five thousand dollars. These 
were all actions of assumpsit. 

In 1862, the conti'oversies between Clark 
and Burton were, by mutual agreement sub- 
mitted to three arbitrators, the suits still re- 
maining in court without any action being 
taken in them by either party. The claims 
of the parties were contested before the ar- 
bitrators from time to time, down to the year 
1867, when one of the arbitrators died before 
a conclusion was reached, thus terminating 
the submission. The litigations were then, re- 
opened in the courts, and though Burton had, 
as early as 1861, in the action of assumpsit 
which Clark had brought against him in 
1860, filed a declaration in offset containing 
the common counts, setting up a claim of 
seventy thousand dollars, yet, on the 26th 
of August, 1867, he commenced a suit known 
in Vermont as an action of book account, 
in which he demanded one hundred and fifty 
thousand dollars as justly due him from 
Clark to balance book account between them. 
The direction in the writ was to attach to 
the value of one hundred and fifty thousand 
dollars, and an attachment was actually lev- 
ied upon all Clark's property, amounting to 
a hundred thousand dollars, more or less. 
This attachment was of course subject to the 
preceding ones in favor of Burton and the 
ID^ranklin Countj' Bank, and also to one 
by Carlos C. Burton, in a suit brought by him 
against Clark, in JIarch of the same year. 
It was also subject to one or more prior mort- 
gage liens. In the mean time Clark proceed- 
ed with his action of assumpsit against Os- 
car A. Burton, and the same was brought to 
trial at the April term of the Franklin coun- 
ty court in 1868, and resulted in a verdict of 
about forty-six thousand dollars in favor of 
the defendant on his plea or declaration of 
set-off. This cause was then carried to the 
supreme court on a bill of exceptions, where 
it remained until the January term of the 
latter in 1870. At that term a motion was 
made by Clark's counsel to continue the 
cause till the next following term, in Janu- 
ary 1871. 

It is unnecessary to detail the reasons set 
forth on behalf of Clark in support of this 
motion for a continuance, but it was strenu- 
ously insisted by both Clark and his counsel 



in their affidavits, that the judgment in fa- 
vor of Burton ought not to stand, and that 
the same would be reversed by the supreme- 
court if the case could be fully presented by 
the plaintiff. Thereupon Burton entered his- 
consent, that the same should be reversed, 
and it was reversed and a new trial ordered. 
The case was of course remanded to the coun- 
ty court, where it now stands. 

To the action of book account brought by 
Burton against Clark, in August, 1867, de- 
manding one hundred and fifty thousand dol- 
lars, the latter filed a plea in abatement, al- 
leging as grounds of abatement that the mat- 
ters intended by Burton to be detei'mined in 
that suit, had been set up by him as defend- 
ant in the action of assumpsit brought by 
Clark against him, and were therefore then 
pending in that suit. This plea in abatement 
was overruled, to which ruling the defendant 
excepted and auditors were appointed to ad- 
just the accoimts between the parties, and 
report to the court, as is customary in actions 
of this character, which, it may be remarked 
hei'e, are peculiar forms of suits in use in Ver- 
mont and Connecticut and nowhere else. 
The parties appeared before the auditors on 
the 18th of May, 1869, when the hearing was 
adjourned, on motion (of which party does 
not appear), to the .12th of July, 1869, when 
the pai'ties appeared again, and on motion of 
the plaintiff the heaiing was further post- 
poned to the 19th of July, 1869. The parties 
appeared on the last named day, and the- 
plaintiff then moved to postpone the hearing 
till after the then next term of the supreme 
court for Franklin county. This motion was 
supported by a long affidavit of the plaintiff^ 
detailing certain alleged facts which need not 
be recited here. The auditors overruled this 
motion, and refused to further postpone the 
hearing, directing that the same should then 
be proceeded with. Neither party presented 
any account for adjudication. The auditors 
made their report to the court at its next 
term, on the second Tuesday of September 
following. In their report they recited their 
action in postponing the hearing to the 19th 
of July, their denial of the plaintiff's motion 
to postpone made on that day, and the fact 
that tlie pai'ties declined to present any ac- 
counts. They then report nothing due either 
partj' to balance book accounts, and leave the 
matter for such action as the court might 
deem proper for the protection of the rights 
of the parties. To this report the auditors 
annexed a copy of the plaintiffs affidavit, 
presented to them in support of his last 
motion for a further postponement. 

At the same time, and on presentation of 
this report, the plaintiff moved "for reasons 
apparent on said report, and the papers there- 
to annexed and referred to," that the cause 
be recommitted to the auditors. This motion 
was granted by the court, to which ruling the 
defendant excepted. In this condition that 
cause now stands. 

There were also two suits in chancery, one 
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brought "by Oscar A. Burton against Clark and 
Bradley Barlow, and one by Clark against O. 
A, Burton. The one against Clark and Bai'- 
low was to restrain the transfer or collection 
of five seven-thousand-dollar notes, amount- 
ing in all to thirty-five thousand dollars, and 
dated February 1st, 1860, which were orig- 
inally given by Oscar A. Burton to Clark, and 
by him indorsed before due to Barlow, Bur- 
ton claiming that they were accommodation 
notes without consideration, and that Barlow 
took them with knowledge of that fact The 
other chancery suit was one brought by ClarK 
against Burton, and had reference to the same 
subject-matter. 

It is conceded that the clauns respectively 
set up by the parties in these suits were, from 
their commencement, the subject of a pro- 
tracted, bitter and severely contested litiga^ 
tion, each insisting that the demands of -tlie 
other were unfounded and fraudulent. This 
hostile and uncompromising attitude of Clark 
and Burton toward each other apparently con- 
tinued down to January, 1870. 

But though Clark was, during all this time 
the owner of a large and valuable real estate, 
and considerable personal property, suits from 
other quarters accumulated against him. 
During the years 1868 and 1869, actions to 
the number of nearly twenty were commenced 
against him in the courts of the state, upon, 
which his property was attached to the 
amount of over one hundred thousand dollars. 
The last attachment levied, which the evi- 
dence discloses, was on the 7th December, 
1869. On the 19th February, 1870, a petition 
was filed in this court against Clark in invol- 
untary bankruptcy, and after a trial by jury, 
he was, on the 9th March, adjudicated a 
bankrupt, from which an appeal was taken 
and is now pending in the circuit court. The 
assignee was duly appointed, who has insti- 
tuted this suit. 

On the 18th February, 1870, the day before 
the petition in bankruptcy was filed, Clark 
and Burton executed the following agreement: 
"This agreement, made this ISth day of Feb- 
ruary, 1870, between Oscar A, Burton, of Bur- 
lington, in the county of Chittenden, and Alan- 
son M. Clark, of St Albans, in the county of 
Franklin witnesseth: 1. The suit now pend- 
ing in the Franklin county^ court in favor of 
said Clark against said Burton is to be non- 
suit, without costs, at the next term of said 
court 2. The suit in chancery now pending 
in Chittenden county, in favor of said Burton 
against said Clark and Bradley Barlow, is 
hereby discontinued without costs. 3. The 
suit in chancery now pending in Franklin 
county, in favor of said Clark against said 
Burton is hereby discontinued without costs. 
4. In the action of book account now pending 
in Franklin county court in favor of said Bur-^ 
ton against said Clark, wherein Timothy P. 
Eedfield, Homer W. Heaton, and Silas P. Car- 
penter are auditors, the said parties may file 
all the claims, included in their specifications 
in the suit in favor of said Clark above nam- 



ed, and which is hereby agreed to be entered 
nonsuit And the said Clark may also file in 
said action his five promissory notes, each dat- 
ed February 1st I860, and no objection shall 
be made by either party, to the determination 
of any of said claims by said auditors. And 
it is further agreed, that the statute of limita- 
tions shall not be a bar or defence to said 
claims, or any of them, on either side, but 
that the auditors in said case, shall hear and 
determine said claims upon their merits, un- 
der the proofs to be submitted to them, 
(Signed,) A. M. Clark. O. A. Burton." 

This agreement is' charged in the bill to be 
collusive and fraudulent, and it is averred 
that in any respect in ^vhich it can be viewed, 
it is in fr^ud bf the bankruptcy act intended 
to give an illegal preference to Bui-ton over 
the creditors of Clai,'k, and that if carried out, 
such will be its inevitable efEect The an- 
swer of Burton denies the alleged fraud and 
collusion, and insists that the agreement con- 
fers no right or advantage npon him, Burton, 
which was not legally his by virtue of the 
proceedings taken in the state courts, prior 
to the making of the agreement There are 
other allegations in the bill and answer, 
which need not here be recited. In brief, the 
theory of the plaintiff, who represents the gen- 
eral creditors of the bankrupt is, that the 
agreement is part- of a scheme concocted by 
Burton and. Clark, by which the former, un- 
der cover of the action of book account, and 
the attachment 'therein pending in his favor 
against Clark, intends to appropriate all 
Clark's property, and thus secure a fi-audulent 
preference over the rest of the creditors of 
the bankrupt The defendant, Oscar A. Bur- 
ton, insists that the agreement does not en- 
large his legal rights, as they wel-e fixed, and 
stood long prior to the four months next pre- 
ceding the date of the filing of the petition 
in bankruptcy, and that the only purpose was, 
and is, to seeinre a speedy and economical de- 
termination of the litigation between him and 
Clark in conformity to law. 

Now without stopping to analyze the mo- 
tives of the parties to this agreement, or con- 
sider the possible advantage, if any, which 
might accrue to any one else except Oscar A. 
Burton, by the waiver of the statute of limi- 
tations, their intentions are to be judged by 
the legal effect of their act. This is a fa- 
mfiiar legal test, and has recently been ap- 
plied by Judge Woodruff of this circuit in 
New York, in the case of Clark v. Bininger. 
When read in the light of the undeniable 
facts touching the condition of these parties, 
and especially the situation of Clark, on the 
eve of bankruptcy, with every dollar of his 
estate buried under repeated attachments, the 
object of this agreement is quite obvious. 
Burton had consented to a reversal of his 
judgment of forty-six thousand dollars, recov- 
ered by way of offset in the action of assump- 
sit brought by Clark against htm, though I see 
no just gl-ounds of complaint by Clark's cred- 
itors ■ on this score. The reversal of that judg- 
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ment was Insisted on by Clark's counsel, who 
are amongst his creditors, and by Clarli him- 
self, when he was, as the assignee now avei-s, 
resisting in good faith the alleged fraudulent 
■claims of Burton, one of which was the de- 
mand upon which this judgment in offset 
was founded. Still that judgment had just 
been reversed, while the action of book ac- 
count, with the attachment of one hundred 
and fifty thousand dollars, was still pending. 
As Burton was defendant in the action of 
assumpsit, and made his claims therein by 
way of offset, whatever he might recover in 
that suit, would be unsecured by any at- 
tachment. On the other hand, whatever he 
might legitimately recover as plaintifC in the 
action of book account, was already secured 
by his attachment in the latter suit, assum- 
ing that that attachment was a lien upon 
Clark's property, which the adjudication of 
the latter, as a bankrapt, could not dissolve. 
This agreement thei*efore was entered into, 
by which the assumpsit was to be abandon- 
ed, and all the claims which had been litigat- 
ed therein, transferred to the action of book 
account, for the purpose of sheltering any 
sum that Burton might recover under the lien 
of that attachment. I have no hesitation in 
holding that such an agreement, entered into 
under the circumstances which undeniably 
existed, so far as it could, if carried out, 
change the relations of these parties, and 
control the litigation in its subsequent sta- 
ges, is in fraud of the bankruptcy act, and 
an attempted invasion of the rights of the 
general creditors, of whom the assignee is 
the representative. I have no doubt on the 
proofs before me, that both Clark and Bur- 
ton entered into this arrangement with a 
view to Clai-k's bankruptcy, and with the de- 
sign of materially directing the future course 
of the litigation by placing certain features 
of it, at least, beyond the control of the as- 
signee. It was consummated, not incautious- 
ly or iguorantly, but by Burton under the ad- 
vice of counsel, and by Clark against the re- 
peated and earnest protest of his legal ad- 
visers. In this view of the matter it is, I 
think, obvious that it is the duty of this court 
to grant some effectual relief against the use 
of this agreeement, and secure to the as- 
signee the free and untrammelled exercise of 
all the rights which the bankruptcy act con- 
fers upon him, with reference to this litiga- 
tion, whether in the prosecution or defence of 
suits, in which he has a clear right under the 
law to be substituted as a party in place of 
this bankrupt. 

This brings me to the consideration of the 
piayer of the bill, and of the specific form 
and extent of the relief which can be granted. 
The prayer of the bill is simple and compre- 
hensive. It asks, in effect, this court to re- 
strain Oscar A. Burton from proceeding in 
any manner in the state courts, at least till 
after the question of the bankrupt's discharge 
is settled, and then that this court, by an is- 
sue to a jury or some other mode of ti'ial, 



proceed to settle and adjust the claims of 
Clark and Burton upon each other. If this 
course were authorized by law and practic- 
able, it might prove an easy solution to some 
of the di ff iculties which present themselves 
in the case now before us. Passing now the 
question as to the power of the court to en- 
join the defendant against proceeding at all 
(which will be considered hereafter), I appre- 
hend that it has no authority to withdraw 
these cases from the state courts and "pro- 
ceed to their trial here. Congress could no 
doubt have made an adjudication in bank- 
ruptcy operate, proprio vigore, to withdraw 
all cases, in which the bankrupt should be a 
party, pending in the state courts in the dis- 
trict, at the time of filing the petition, from 
those tribunals, and transfer them into the 
district court. It has not however, done so. 
It not only has not deprived the state courts 
of jurisdiction over such causes, but it has 
provided for their prosecution and defence in 
those courts by the assignee. The fourteenth 
section of the bankruptcy act [of 1867 (14 
Stat. 517)] declares that the assignee "may 
sue for and recover said estate, debts and 
effects, and may prosecute and defend all 
suits at law or in equity, pending at the time 
of the adjudication of bankruptcy, in which 
such bankrupt is a party, in his own name, 
in the same manner and with like effect as 
they might have been prosecuted or defeided 
by such bankrupt." The sixteenth section also 
provides for the substitution of the assignee 
as plaintiff, in place of the bankrapt. It is 
true that by the twenty-first section, proving 
a debt or claim by the creditor operates as 
an abandonment by him of right to maintain 
a suit against the bankmpt, or obtain satis- 
faction for a judgment already rendered. The 
same section also provides that no creditor 
whose debt is provable shaU be allowed to 
prosecute to final judgment any suit at law 
or in equity therefor, against the bankrupt, 
until the question of the debtor's dischai-ge 
shall have been determined. These two pro- 
visions of the twenty-first section are ad- 
dressed as much to the state as to the Unit- 
ed States courts. In re Rosenberg [Case No. 
12,054]. There is a further provision in the 
same section addressed more particularly to 
the bankrupt court, providing for a stay of 
proceedings in suits upon the application of 
the bankrupt, until tliQ (luestion of his dis- 
charge is settled; provided there is no un- 
reasonable delay on his part. But even here 
it is provided that by leave of the court in 
bankruptcy, the creditor may proceed to 
judgment for the purpose of ascertaining the 
amount due, but execution shall be stayed, 
as aforesaid. The power of the state courts 
to proceed with pending suits in cases where 
creditors have provable debts, but which they 
do not prove under the bankruptcy proceed- 
ings, under cei-tain prescribed limitations is 
thus recognized hy the bankruptcy act itself. 
The jurisdiction of the state courts is not ex- 
tinguished, except in those cases where the 
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creditor proves his debt or claim. Tliis very 
bill proceeds upon this view, and describes 
the suits of Clark and the Burtons and the 
Franklin County Bank, as now pending in 
the state courts. Congress has not provided 
that they shall be transferred to the district 
court, much less has it provided that the lat- 
ter ti'ibunal may proceed to determhie the 
subject-matter of the suits pending in the 
state courts, by issues framed here to be triad 
by juiy or in any other manner. That part 
of the prayer of the bill which invokes this 
mode of relief is therefore denied. 

But it by no means follows that the bank- 
rupt and a creditor are to be allowed, on the 
very eve of the debtor's bankruptcy, to enter 
into any arrangement by which they can con- 
trol the course of litigation in the state 
courts, in suits there pending, to which the 
bankrupt is a party. The assignee has the 
right to be substituted as a party in place of 
the bankrupt, and he may, and in these cases 
should, exercise that right, and with the aid 
of counsel enforce and defend the rights of 
the creditors who have, through him as their 
representative, succeeded to whatever rights 
the bankrupt had prior to any truce or agree- 
ment which the latter may have entered into 
with Oscai* A. Burton. To this end an injunc- 
tion must issue against Oscar A. Burton, re- 
straining him from using in any manner the 
agreement of 18th February, 1870, and, if 
necessary, an order will be placed on Clark, 
requiring him to execute such papers as will 
enable the assignee to appear in the cases in 
the state courts. I think, however, that the 
state courts are bound to admit him as a 
party in aU the suits, in place of Clark, on 
production by him of his appointment as as- 
signee, properly authenticated. Clark may 
also be enjoined from any further interfer- 
ence with the suits, beyond furnishing the 
assignee all the information in his possession 
which may be serviceable in the prosecution 
or defence of the claims in favor of or against 
the estate. This relief the court has the pow- 
er, and it is its duty to grant. 

The object of this agreement between 
Clark and Burton was to conclude the action 
of the assignee on material matters touching 
this litigation, and was thus in fraud of the 
bankruptcy act. By suppressing its use the 
assignee will be left free, and with the same 
means of attack or defence which he would 
have had, had the agreement never been con- 
cluded. The litigation in the state courts 
will stand where it did before the truce be- 
tween Clark and Burton, except the discon- 
tinuance of the equity suit against Clark and 
Barlow, and the one of Clark v. Burton, and 
the reversal of the judgment of forty-six 
thousand dollars in favor of Burton against 
Clark. These acts have already been con- 
summated, and this court has no power to 
reverse them. But if it had, 1 do not see 
what object the creditors could gain by a 
restoration of these chancery suits to the 
docket of the state courts, or what loss can 
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accrue to the estate by their discontinuance 
beyond possibly a bill of costs. As to tlie 
reversal of the judgment of forty-six thou- 
sand dollars in favor of Burton, I do not, as 
I have already intimated, see any just ground 
of complaint by the assignee on that account^ 
for the bill alleges in efEeet that that judg- 
ment was founded upon a fictitious and 
fraudulent claim. 

But it is insisted that the great object of 
Oscar A. Burton is to bring his claims against 
Clark to judgment under the action of book 
account, and thus shelter them under the at- 
tachment lien in that suit, which covers all 
of Clark's property, and that this will allow 
him to thus obtain a preference over the rest 
of the creditors, and enable him to appropri- 
ate all the bankrupt's estate to the payment 
of his own claims, to the exclusion of all 
others. It is suggested that he will withdraw 
his plea or speeilication in offset from the ac- 
tion of assumpsit, wherein he has no se- 
curity, and transfer them to his accounts on 
book, for adjustment in the book account ac- 
tion in which his heavy attachment was 
levied, and that the suppression of his un- 
lawful agreement with Clark will not pre- 
vent this result. But the success of this 
scheme, as it is termed, must depend upon 
questions of law over which this court has 
no control, so far as those suits are concern- 
ed. Those actions are under the authority 
of the state court, which has jurisdiction of 
the parties and subject-matters, and it must 
determine the questions as they arise, ac- 
cording to law, subject to the final judgment 
of the supreme court of the United States, in 
case any right or claim is set up under any 
statute of the United States, and such right 
or claim is denied by the state tribunals. In 
no other way can its decision be reversed or 
revised. 

If a clause of the bankruptcy act is drawn 
in question and a right or claim set up under 
it in the state court, it is bound by its au- 
thority, and if it disregards it, its judgment 
can be reversed. If the rules of law pre- 
vailing in Vermont forbid the transfer by 
Burton of the items once filed by way of oflE- 
I set in the suit in assumpsit to the book ac- 
I count action, the supreme court of the state 
I will so decide when the plea in abatement 
J already filed reaches them. If such a trans- 
fer is in fraud of the bankruptcy act, though 
not in conflict with the practice hitherto pre- 
vailing in the courts of the state, the bank- 
ruptcy act must prevail as the paramount 
law, and prevent the transfer. This being a 
matter which has arisen puis darrein con- 
tinuance, it can still be set up by the assignee 
in the state coui*t, and if the judgment of the 
latter be against the rights of the creditors 
under it, it can be subject to a writ of en-or 
taking the case from the- supreme court of 
the state to the supreme court of the United 
States, the only court which has the power 
of reversing the final decision of the highest 
court of the state. 
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As to the exception taken to the ruling of 
the state court recommitting the book ac- 
count suit to the auditors for further hearing, 
this court has nothing to do with that. If 
that ruling is subject to revision at all, it 
must be revised by the supreme court of the 
state. 

The bill avers that Burton threatens to call 
out the auditors in the action of book ac- 
count, and proceed to trial, and that it is nec- 
essary that the assignee have more time in 
order to properly prepare to defend that 
suit. This is a consideration proper to be 
addressed to the tribunal, before whicITthat 
cause is pending. The assignee being sub- 
stituted as a party in place of Clark, free 
from any of the odium which it is conceded 
attaches to him, will, as the representative 
of these innocent creditors, receive such pro- 
tection and Justice as the tribunals of the 
state of Vermont mete out to all its honest 
citizens, who resort to them for the enforce- 
ment or defence of their rights. That the 
state court will give this assignee full oppor- 
tunity to prepare this and the other eases 
before he is required to proceed to trial, I 
cannot doubt especially as he holds this lai-ge 
estate for the benefit of numerous bona fide 
creditors, an estate which is involved in a 
complicated litigation, and in this condition 
has just passed out of the hands of a man 
whom both parties denounce as a walking 
embodiment of fraud and villany, known and 
read of all men. But it is said that a stay 
of proceedings can be granted until the ques- 
tion of the debtor's discharge is determined. 
This claim rests upon the second and third 
clauses of the twenty-first section of the 
bankruptcy act. The second clause, as al- 
ready stated, is addressed as much to the 
state courts as to those of bankruptcy. It 
prohibits them from allowing a creditor who 
holds a provable debt from prosecuting to 
final judgment any suit at law or in equity 
therefor against the bankrupt, until the ques- 
tion of the latter's discharge shall have been 
determined. The third clause is addressed 
more particularly to the courts of bank- 
ruptcy. It provides that the latter shall, up- 
on the application of the bankrupt, stay any 
such suit until the determination of the ques- 
tion of discharge, provided the debtor does 
not unreasonably delay in endeavoring to ob- 
tain his discharge. This court may also, in 
its discretion, permit the creditor to proceed 
to judgment for the puriKise of ascertaining 
the amount due, though execution must be 
stayed, as aforesaid. These provisions were 
intended for the protection of debtors. Here 
the debtor has made no application for a stay 
of proceedings. Still it is obvious, from 
these clauses of this section of the act, that 
this court has the power to stay the creditors 
from proceediug at all in the state court, un- 
til the question of discharge is determined. 
At least this power to stay is conferred by 
the act in terms. But the question arises 
whether its exercise is practicable in this 



case. Under the law as it now stands, the 
assets of the estate must pay fifty cents on 
the dollar, before the general question as to 
the debtor's right to a discharge can arise, 
unless a majority In number and value of his 
creditors proving their debts assent in writ- 
ing. Whether the assets will reach this point 
cannot be determined until the amount due 
in the suits now pending against him is as- 
certained. It is true, that the debtor's estate 
is large, amounting to a hundred thousand 
dollars or more. But it is in proof, that in 
addition to some prior mortgages, the attach- 
ments on this property amount to two hun- 
dred and ninetj'-five thousand one hundred 
and fifty dollars, and it is a singular fact 
that the whole amount of these attachments, 
except sixteen hundi-ed and fifty dollars, was 
levied on the property more than four months 
prior to the filing of the petition in bank- 
ruptC3^ Some of these attaching creditors 
have proved their claims, and therefore sur- 
rendered their attachments. To what amount 
this has been done does not appear in the 
proofs. The claims under the attjxchments, 
if valid, appear to be provable debts, but so 
long as they are not proved, and the attach- 
ments thus abandoned, I assume them to be 
valid liens on the property attached, to the 
amount justly and legally due. 

The amount due on these claims, upon 
which these existing suits are founded, can- 
not be ascertained, except by proof and ad- 
justment in this court, or heai-ing in the state 
court. The extent of these debts must be as- 
certained somewhere, before the question of 
discharge can be passed upon by this court. 
This court cannot assume the validity or in- 
validity of these claims, or their extent. To 
stay the creditors, or any one of them having 
a large claim, from proceeding to ascertain 
the amount due till the question of discliarge 
should be reached, might, and probably 
would, block the proceedings indefinitely, or 
imtil the stay were taken off. But, inasmuch 
as this court has no power to -svithdraw the 
litigation from the state court, to pi-ohibit 
these defendants from preceding there to as- 
certain the amoxmt duo, until the question of 
the debtor's discharge could be reached and 
passed upon, would not, even if the embar- 
rassments to which I have just referred did 
not exist, remove the main difflctilty which 
the other creditors are seeking to avoid. In 
this aspect of the ease their object is not 
merely to delay Burton's proceedings in the 
state court to ascertain the amount due, until 
the question of Clark's discharge is settled, 
but to prevent him from transferring to the 
action of book account the items which he 
has once litigated in the actions of assump- 
sit. The same difficulty would remain after 
the question of discharge was disposed of. 
This question of his right to transfer his ac- 
count from one action to another, a mere 
question of law arising on indisputable facts, 
would stiU remain to be determined in that 
court where the actions are pending, and over 
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the parties and subject-matters of wliich that 
■court has jurisdiction so long as Burton re- 
frains from proving his debt here. The only 
course left for the other creditors to pursue 
5n order to protect their rights in this partic- 
ylar, is for the assignee to appear in those 
suits, interpose the objection that the trans- 
fer would be in fraud of the banlcniptcy act, 
have the objection made a part of the rec- 
ord, and if the decision is against him, re- 
move the case to the supreme court of the 
United States for revision. 

Of course, Burton or any other creditor can 
at any time be prohibited from taking out ex- 
ecution in the state court, and levying it upon 
the property attached. The assignee will 
have the right to. free the estate from the at- 
tachment lien or liens, if that course becomes 
advisable, and this court can protect him in 
the exercise of that right, and intei-pose its 
authority at such time as may be most ex- 
pedient or proper. It can be done now or 
hereafter. 

I have assumed throughout that the attach- 
ments on this bankrupt property, which were 
levied more than four months prior to the 
filing of the petition in bankruptcy, were not 
dissolved by the adjudication, and except as 
to those that have been surrendei'ed, are 
valid liens to the extent of the debts justly 
due the attaching creditors, and embraced in 
their suits. Though I do not intend now to 
formally decide this point, it is difficult for 
me to see how such a conclusion is to be 
avoided, in view of the first clause of the 
fourteenth section of the bankruptcy act 
(Park V. Jenness, 7 How. [4S U. S.] 612), es- 
pecially as the. latter contained the settled 
constructions of the act of 1841, when the 
present one was enacted. 

As to the suits of the Franklin County 
Bank and Carlos O. Burton, and the suit of 
Oscar A. Burton for ten thousand dollars, I 
see nothing, either in the allegations of the 
bill or in the proofs adduced on the hearing, 
calling now for the interference of this court 
beyond restraining the plaintiffs therein from 
proceeding to take out execution in any 
cause for the amount that may be found due, 
.until the assignee can have reasonable time 
to discharge the attachment liens, if he shall 
desire so to do. An injunction against each 
to that efiEect can issue now or at some fu- 
ture time, as may be most expedient. 

But I do not fail to appreciate the gravity 
4nid importance of the questions involved in 
this case, both on account of the large inter- 
ests at stake and the peculiar embarrass- 
ments under which the assignee may labor. 
And as one or both parties may, and doubt- 
less will, seek a revision of this case in the 
circuit court, I will, in addition to a perma- 
nent injunction against the use of the agree- 
ment between Clark and Oscar A. Burton of 
the ISth of February, 1870, grant a stay of 
proceedings in all the cases referred to in the 
bill, until the questions involved can be deter- 
mined in that court. 
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[On appeal to the circuit court, the decree of 
this court was aflarmed. Case unreported. For 
subsequent proceedings in this litigation, see 
Cases Nos. 12,2SG, 2,801, and 2,802.] 
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SAMSON V. BURTON et al. 

[5 Ben. 343; 5 N. B. B. 459.] i 

District Court, D. Vermont. Sept, 1871.2 

BaNKBUPTCY— EXJOISING PllOOEEDINGS IS STATE 
COOKT. 

A new petition being filed by the assignee in 
bankruptcy, to enjoin B. from proceeding in 
the action of book account referred to in the 
previous decision, and it appearing that the re- 
versal of the judgment in the action of assump- 
sit between B. and C.was coliusive, and that un- 
der the agreement between them, that action of 
assumpsit had been put out of court: Meld, 
that a per_petual injunction must issue against 
B.and C. enjoining'them from proceeding farther 
in the action of book account between them m 
the state court 

[This was an action by Amos J. Samson, 
assignee in bankruptcy of Alanson M. Clark, 
•against Oscar A. Burton and Alanson M. 
Clark.] 

SHIPilAN, District Judge. This is a sum- 
mary petition in equity brought by the as- 
signee to prevent the consummation of the al- 
leged fraudulent agreement entered into by 
the bankrupt, Alanson M. Clark, and Oscar 
A. Burton,- his brother-in-law, who claims to 
have a very large debt against the bankrupt. 
The alleged corrupt agreement so far as it is 
in writmg, was entered into on the 18th of 
February, 1870, the day before the petition 
to put Clark into bankruptcy was filed. (See 
[Case No. 12,285]). 

[From eighteen hundred and sixty down to 
the latter part of eighteen hundred and sev- 
enty, Clark and Burton had been exceeding- 
ly hostile, and had been engaged in a bitter 
and protracted litigation in the state courts 
of Vermont 

[In eighteen hundred and sixty Clark 
brought an action of assumpsit against Bm-- 
ton in the Fi-anklin county coinrt, demanding 
seventy-five thousand dollars. 

[To this demand Burton filed a heavy claim 
in offset, and under a statute of Vermont 
which allows a defendant to recover in such 
cases when he proves a balance in his favor. 
Burton, at the April term of that court, in 
eighteen hundred and sixty-eight, recovered 
a judgment of about forty-six thousand dol- 
lars. Clark had, during the whole Utigation, 
strenuously insisted that Burton's alleged 
claims against liim were utterly false and 
fraudulent He filed exceptions to various 
rulings on the trial, carried the ease to the 
supreme court and sought to have the judg- 
ment reversed and a new trial ordered. The 
case was, for reasons not necessary to state 
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here reprinted by permission.] 
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here, never argued in. the supreme court. It 
was still pending therein at the January 
term, eighteen hundred and seventy, when 
Clark's counsel not heing ready, filed affida- 
vits and moved that it be continued to the 
next term of that eom't; whereupon Burton 
consented to a reversal of the judgment, and 
the same was reversed and a new trial or- 
dered. 

[In August, eighteen hundred and sixty-sev- 
en, while the above suit was pending, Burton 
brought an action of book account {a form of 
remedy peculiar to Vermont and one other 
state) and attached Clark's property to the 
amount of one hundred thousand dollars 
more or less. The suit and attachment is 
now pending in the state court. 

[In an opinion upon a former hearing [Id. 
12,2,sr>] of this controversy, a history of this 
and other litigations between Clark and Bur- 
ton is given, and need not be repeated here. 

[The following is the alleged fraudulent 
agreement entered into between Clark and 
Burton in February, eighteen hundred and 
seventy- : 

["This agreement, made this eighteenth day 
of February, eighteen hundred and seventy, 
between Oscar A. Burton, of Burlington, in 
the county of Chittenden, and Alanson M. 
Clark of St. Albans, in the county of Frank- 
lin, witnesseth, 

["1. The suit now pending in the Franklin 
county court in favor of said Clark against 
said Burton is to be non-suit without costs 
at the next term of said comt. 

["2. The suit in chancery now pending in 
Chittenden county hi favor of said Burton 
against said Clark and Bradley Barlow is 
hereby discontinued without costs. 

["3, The suit in chanceiy now pending in 
Franklin county in favor of said Clark 
against said Burton is hereby discontinued 
without costs. 

["4. In the action of book account now 
pending in Franklin county court, in favor of 
said Burton against said Clark, wherein Tim- 
othy P. Redfield, Homer W. Heaton and Silas 
P. Carpenter are auditors, the said parties 
may file all claims included in their specifica- 
tions in the suit in favor of said Clark above 
named and which is hereby agreed to be en- 
tered non-suit 

["And the said Clark may also file in said 
action his five promissory notes, each dated 
February first, eighteen hundred and sixty, 
and no objection shall be made by either 
party to the determination on any of said 
claims by said auditors. 

["And it is further agreed that the statute 
of limitation shall not be a bar or defense to 
said claims, or any of them, on either side, 
but that the auditors in said case sball hear 
and determine said claims upon their mer- 
its, under the proofs to be submitted to them. 
"(Signed) A. M. Clark. 

"O. A. Burtou."]3 

3 [From 5 N. B. K. 459.] 



Upon the former hearing before this court. 
Burton was perpetually enjoined from \ising 
this agreement in any manner, for reasons 
then fully given. The object of that injunc- 
tion was to prevent Clark and Burton from 
controlling the litigation in the state court, 
in their joint interest, or in the exclusive in- 
terest of the latter, and to the detriment of 
the other creditors of Clark. It was insisted 
by the assignee that Burton had no right, by 
law, to transfer the claim which he ha 1 setup 
against Clark, in his plea of offset in the ac- 
tion of assumpsit, brought by Clark against 
him, to the action of book account, and tlms 
shelter it under his attachment in the lat- 
ter suit, thereby gaining a preference over 
other ereditox's, as provided for in their agree- 
ment. 

But while this court, as the case then stood 
before it, arrested, or intended to arrest the 
use of this agreement, it left the question of 
law as it stood before any agreement was 
entered into, to the determtnation of the state 
tribunal. If, under the laws of Vermont, 
Burton had the right to transfer from his 
plea of offset, in the pending assumpsit suit, 
£he items there set up, to his pending dook 
action, the state court would so decide, and 
if the decision was not satisfactory to the 
assignee, the latter could carry the ease to 
the supreme court of the United States; if 
Burton had no such right, it was presumed 
that the state court would so decide. 

But during the whole of the proceedings be- 
fore this court, it was assumed, upon the evi- 
dence, that the action of assumpsit was still 
pending in the state court. It now turns 
out that Burton had caused this agreement 
to be filed in the state court as early as the 
2d of April, 1870, and, in pursuance thereof, 
the clerk of that court dropped the case, un- 
der a standing order of the court, from the 
docket. Afterwards, and after this coui't 
had issued its injunction against the use of 
the agreement in question, the assignee went 
into the state court and moved to have the 
case reinstated on the docket, which Burton 
successfully resisted. The result is that that 
action of assumpsit is out of court, and the 
question whether, under tlie law of Venuont, 
Burton has the right to transfer his claim 
from a pending assumpsit to the book action 
no longer remains. It has been swept out of 
existence by the operation of this unlawful 
agreement, which this court has already de- 
cided was entered into by Clark and Biniion, 
with the knowledge of both, that the former 
was on the eve of bankruptcy. Thus Clark 
and Burton, by a fraudulent agreement be- 
tween themselves, have disposed of this ques- 
tion. AVhother Burton can now set up claims 
in a suit, in which he has attached nearly all 
the propertj' of this bankrupt, which he has 
once attempted to enforce under a plea of 
set-off, when he had no attachment, and thtis 
secure what was before an unsecured debt, 
depends not upon the law, and practice of 
Vermont courts, but upon the bankrupt law 
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as administered by this court. To leave Bur- 
ton now to pursue liis book action, and cover 
all bis alleged claims against Clark by bis 
attacbment in tbat action, is to secure to bim 
and Clark the enjoyment of tbe fruit of tbeir 
fraudulent agreement. 

"Upon tbe former bearing before tbis court, 
tbere was no veiy cogent evidence, tbat tbe 
reversal of the judgment of ?46,000 in Bur- 
ton's favor, "vvas tbe result of collusion be- 
tween Clark and bim. It is true tbat the 
circumstances were ^peculiar and suspicious, 
but the fact of collusion was not satisfactori- 
ly proved. The proof adduced by the as- 
signee at tbis trial, on this point, is ample. 
Tbat before tbe reversal of the judgment, 
Clark and Burton had an understanding be- 
tween them, tbat tbis judgment should be re- 
vei"sed, and the suit discontinued, for the 
very purpose of allowing Burton to transfer 
bis claim to tbe book action, and thus secure 
what was before an unsecured debt, or pre- 
tended debt, no unprejudiced mind, on read- 
ing the evidence now before tbis couxt, can 
have a doubt. Clark, in order to protect tbis 
arrangement, which was evidently part of a 
comprehensive sdieme to cheat bis creditoi-s, 
in November, 1868, retaineid, evidently with 
Burton's knowledge, two of Burton's counsel 
in all bis (Clark's) matters, "except tbe Bur- 
ton cases." I make no imputation upon the 
counsel thus retained, but tbe fact of their 
being retained by Clark, and still remaining 
counsel for Burton, in the view of tbe former 
attitude of Clark and Burton, and. in the 
light of tbe facts developed in tbis case, 
was, to say tbe least, a veiy extraordinary 
course on tbe part of Clark and Burton, and 
Inconsistent with any other inference than 
that these two men, who for ten years had 
denounced each other as villains, and who 
had each resisted tUe claims of the othej as 
false and fraudulent, bad, in view of Clark's 
Impending bankruptcy, come to an agree- 
ment which, they both knew, would in due 
time be assailed by Clark's other creditors. 
I cannot here detail all the evidence in sup- 
port of tbis conclusion. One item of it, how- 
ever, should be mentioned. A document in 
Clark's band writing, and. which was writ- 
ten as early as tbe last part of January, 1870, 
has been produced on tbis hearing, addressed 
to Burton. It conclusively shows tbat tJlark 
desired and exDeeted to enlist Burton in a 
scheme to deceive and defraud at least one 
of bis other creditors. This paper was evi- 
dently not the fii-st step toward an arrange- 
ment fgr their joint benefit. This document 
was delivered by Clark to one of Burton's 
counsel, who declined to state what be did 
with it, on the ground that to do so would 
violate professional confidence between him 
and Burton. It is true Bui-ton swears tbat 
he never knew anything about tbis document, 
and bad no connection with-it directly or in- 
directly. It is equally true tbat be insists 
tbat bis counsel shall be protected from dis- 
closing what he did with it. A court of eq- 
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uity would be poorly employed in sbiitttng 
its eyes to such a state of facts, and leaving 
these parties to dispose of a large part of 
tbis bankrupt estate in their own interest. 
I have not forgotten that Clark, after hav- 
ing admitted this document to be in his hand- 
writing, subsequentiy on discovering its pur- 
port, swore tbat it was not his. The fact, 
however, has been conclusively proved, both 
by competent witnesses, and by specimens 
of his handwriting, admitted by himself to be 
genuine. 

In view of all the facts proved on tbis tiial, 
there can be no doubt, but tbat Clark and 
Burton are coUusively eng.aged in a scheme 
by which tbe book action in tbe state court, 
is to be used for the purpose of absorbing a 
large share of tbe bankrupt's estate, which 
would otherwise have gone to the general 
creditors. For this purpose the judgment in 
the state court was reversed by consent in 
January, 1870. For tbis purpose tbe agree- 
ment of the 18th of February, 1870, was 
made. For tbis purpose that agreement was 
filed with the clerk of the state court, and 
thus the action of assumpsit was nonsuited. 
To prevent the defeat of this purpose. Bur- 
ton successfully resisted the efforts of tbe as- 
signee to have that nonsuit taken off, and 
the case reinstated. To efiCectually accom- 
plish tbis purpose, Burton claims tbe right 
to recover a judgment in the book action in 
the state court, to the amount of not far 
from one hundred thousand dollars, secured 
under cover of .bis old attacbment of all, or 
nearly all Clark's property. If this court 
has any authority to prevent the success of- 
this scheme,' it is bound to exercise it. If it 
has no such authority, the assignee might as 
well surrender Clark's large estate to him 
and Burton, and let them divide it between 
themselves at once. 

In the opinion delivered in a former stage 
of tbis controversy, and to which reference 
has already been made, I declined to enjoin 
Burton from proceeding in the state court, 
although bis claim which he 'was there pros- 
ecuting, constituted a provable debt against 
the bankrupt. But in doing so, I assumed 
upon the proof then before me, that tbe ac- 
tion of assumpsit of Clark against Burton, 
was still pending, and tbat tbe reversal of the 
judgment in that suit was not procured by 
collusion. I enjoined the use of the agree- 
ment of the 18tb of February, ^870. thu^ 
leaving as I supposed the litigation in the 
state court, to be prosecuted and defended by 
Burton, and tbe assignee, upon the grounds 
of law and fact as the eases would have 
stood, bad the judgment in assumpsit been 
reversed bona fide. Upon tbe facts now in 
proof, I find that that judgment was reversed 
by collusion between Burton and Clark, and 
that notwithstanding the injunction against 
the use of the agreement of February iS; 
1870, the latter bad in fact been so used, as 
to give Burton the principal advantage which 
it was the object of that agreement to con- 
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fer. To aUoTv liim now to proceed with his 
book action in the state court, is to stand 
by, and see him reap the fruit of a fraudulent 
agreement with the bankrupt, under cover of 
that action. It is possible that the assignee 
could successfully resort to the equity side 
of the state court, and thus prevent the con- 
summation of this fraud, but as this is a 
question peculiarly within the jurisdiction 
of this court of bankruptcy, I see no pro- 
priety in remitting the assignee to another 
tribunal. A perpetual injunction will there- 
fore be granted against Burton and Clark, 
enjoining them to proceed no further in the 
book accoimt action, commenced by Burton 
against the bankrupt, in August, 1867, and 
now pending in the state court. 

[NOTE. On appeal to the circuit court the 
decree of this court was affirmed. Case No. 
2,801. For subsequent proceedings in this lit- 
igation, see Id, 2,802.] 
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SAMUEL V. CHILD S et al. 

[4 Craneh, 0- C. 189.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1831. 

Slavert — Manumission — Witnesses to Deed — 

StATDS of CuiLnREN BOKN. 

1. Two witnesses are necessary to a deed of 
manumission under the Maryland act of 1796, 
c. 67. § 29. 

2. If a female slave, manumitted by last will 
of the owner, to be free at the age of twenty- 
five years, has a child bom after the death of 
the testator and before she arrives at the age 
of twenty-five, such child is a slave. 

The petitioner [Negro Sam] was included 
in a deed of manumission made in Maryland, 
February 17, 1797, which was witnessed by 
only one witness. The Maryland act of De- 
cember 31, 1796, c. 67, § 29, required two wit- 
nesses. The master afterwards carried them 
to Virginia, where he died, having by his 
will left them free at the age of twenty-five. 
The petitioner's mother, one of those slaves, 
was living in Virginia at the death of tlie 
testator; after whose death, and before the 
petitioner's mother had attained the age of 
twenty-five, that is, before she was actually 
free, the petitioner was bom, in Virginia. 

Mr. Key, for defendant, contended that 
the petitioner, under those circumstances, 
was born a slave, and cited the case of 
Maria v. Surbaugh, 2 Rand. (Va.) 228: in 
which the court of appeals of Virginia unani- 
mously decided, that where a testator be- 
queathes a female slave on condition that 
she shall be free at a certain age, and before 
that period arrives she has issue, such is- 
sue are slaves; and 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 



This COITRT (THRUSTON, Circuit Judge, 
contra), decided accordingly. Judgment for 
the defendants. 
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SAMUEL V. HOLLADAY. 

rWoolw. 400; McOahon, 214; 1 Kan. 612.] i 

Circuit Court, D. Kansas. Oct. Term, 1869. 

Corporations — Bt-Laws — Corporate Propertt 
— Scit to Protect — Shakeholders — Mort- 
gages—Foreclosure — EZassas Statute. 

1. A bye-law adopted by a board of directors 
of a corporation, providing how special meet- 
ings of the board shall be called, does not af- 
fect third parties dealing with the corporation. 

2. Proceedings of the board of directors at a 
special meeting not called in the manner pre- 
scribed by the bye-law, may be subsequently 
ratified by the corporation. 

3. A contract of a corporation relative to -per- 
sonal property will be governed by the law of 
that state in which it is incorporated, and has 
its principal place of business, and within which 
the property is situated and the contract was 
made. 

[Cited in Wheeler v. Sexton, 34 Fed. 155.] 
[Cited in brief in People v. Ingersoll, 58 N. 
Y. U 

4. The act of Kansas relative to the fore- 
closure of mortgages construed. It was the in- 
tention of the legislature to provide in this act 
— (1) That mortgages of real estate should be 
foreclosed by proceedings in the court of the 
county in which the premises are situated. (2) 
That all deeds of trust, whether of real or per- 
sonal property, should be foreclosed in the 
same manner as mortgages. (3) That all fore- 
closures, whether of mortgages or deeds of 
trust, and whether of real or personal prop- 
erty, should be by action in the courts under 
the Code of Civil Procedure. 

5. A corporation which has conveyed its 
property in trust to secure a debt, retains the 
real ownership, although the legal title and 
right of possession is in the trustee. It is a 
necessary party to a suit to vindicate its rights 
in respect of such property as against a wrong- 
doer. 

6. No decree will be rendered against a 
wrong-doer which will leave him exposed to a 
subsequent suit for the same matter. 

7. The corporation is the only party which 
can settle a matter touching the corporate prop- 
erty. Through it the interests of its creditors 
must be worked out. It also represents the 
shareholders, who are only entitled to the sur- 
plus assets remaining after the payment of its 
debts, 

8. A suit brought by two shareholders on be- 
half of all similarly situated who may come 
in to prosecute, which has been pending six 
years, without any other shareholder coming 
forward, when their interests are trifling com- 
pared with the whole number, will not be direct- 
ed to stand over to add parties. 

9. A bill is not entitled to the favorable con- 
sideration of the court which is filed and prose- 
cuted by stockholders who do not show af- 
firmatively that they have paid for their stock, 
in order, without the concurrence of the com- 
pany, to recover corporate property, which has 
been sold after a notice of four months, dur- 
ing whi(i time neither they nor the directors 

1 [Reported by James M. Woolworth, Esq., 
and here reprinted by permission. McCahon, 
214, and 1 Kan. 612, contain only partial re- 
ports.] 
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nor the company endeavored to pay tie debt 
on account of which the sale was made, or oth- 
prwise prevent its taking place. 

10. Dodge V. Woolsey, 18 How. [59 U. S.] 
331, considered. The following propositions are 
established by this case: 

(1) In the ease of an incorporated company, 
with capital stock divided into shares, which 
are held by individuals, the corporation and 
the shareholders are distinct legal persons, and 
can sue and be sued by each other. 

(2) When the directors of such corporation 
have misapplied a portion of its funds, to which 
a shareholder has a distinct right — e. g., a divi- 
dend—he may recover the amount, so misap- 
plied, and if this has not been effected, but only 
threatened, he may enjoin it. 

[Cited in Hawes v. Contra Costa Water Co., 
104 U, S, 457.] 
' [Cited in Steiner v. Parsons (Ala.) 13 South. 
774.] 

(3) When a corporation, or its rights of prop- 
erty, are threatened with an injury, such as a 
court of equity will enjoin, but refuses to take 
legal steps to protect its rights, a stockholder 
may maintain a bill against the party threaten- 
ing the mischief and the corjwration, to restrain 
the commission of the act, in order to protect 
his interest from immediate damage. 

[Cited in Heath v. Erie Railway Co., Case 
No. 6,306.] 

(4) No dictum, in this opinion, goes the length 
of asserting that when a corporation has a cause 
of action against a party, an individual stock- 
holder may prosecute it simply because the cor- 
poration refuses to do so. 

The Central Overland California & Pike's 
Peak Express Company was incorporated 
by the legislature of the territory of Kansas, 
with an authorized capital stock of $1,000,- 
000, represented by shares of §100 each. It 
was, among other things, authorized to, and 
it did, establish, maintain, and operate a 
line of stages, 'running from lieavenworth 
and Atchison, in Kansas, to certain ixiwns in 
Colorado, and thence to Great Salt Lake 
City, in Utah. By the charter, the manage- 
ment of its business was intrusted to a board 
of directors, not less than three, nor more 
than nine, in number; ' ^,nd by one section, 
the directors were empowered *'to make and 
prescribe such bye-laws, rules, and regula- 
tions as they shall deem proper respecting 
the management and disposition of the stock, 
property, and estate of the company." 

A set of bye-laws were accordingly adopt- 
ed by the directors, among -which -were the 
following: "Special meetings may be called 
by the president. . . . The purpose and 
object of such meetings shall be stated in 
writing by the parties calling the same, and 
filed with the secretary of . the company. 
Written or printed notice, either by personal 
service, or by mailing the same directed to 
his usual or reputed place of business, pay- 
ing the postage on the same, of all special 
meetings^of the board of directors, shall, be 
given to each director. At no special meet- 
ing shall any other business be introduced 
except that referred to in such notice, unless 
"With a consent of a majority of the whole 
board espressed by their votes at said meet- 
ing." 



These provisions of the charter and of the 
bye-laws being in force, and when the whole 
number of directors was seven,— that is, on 
the 5th day of July, 1861,— a special meeting 
of the board, attended by five of its membei-s, 
was held at the company's office in Leaven- 
worth. The meeting was called verbally 
about twenty-four hours before it convened. 
At this time the corporate propei'ty, consist- 
ing of animals and vehicles, stations and 
buildings scattered along its stage route, and 
used in the coui-se of its business, was of 
the value of about $500,000; and it had a 
contract for carrying the United States mail 
over its route, from which it was to receive 
annually $475,000 in quarterly payments. 
But its affairs had become seriously embar- 
rassed, and HoUaday had advanced to it con- 
siderable sums of money, and had become 
liable as indorser and acceptor of its paper 
for considerable sums further, in all amount- 
ing to about $200,000. At this special meet- 
ing, by the unanimous vote of all the direct- 
ors present, the president was authorized to 
execute to Holladay a bond and deed of trust 
upon all the corporate property, to secure 
him on account of the said advances and li- 
abilities, and for such further sums as he 
should thereafter advance, and such further 
liabilities as he should thereafter assume. 
Accordingly, on the 22d day of November, 
1861, the president made to Holladay a bond 
of the company for the payment of all sums 
■which he had become or should become liable 
for, and of all sums which he had paid or 
, should pay on its account, and also made to 
Theodore F. Warner and Robert L. Pease 
a deed of trust in the name of the company, 
conveying all its property, including the eon- 
tract for carrying the mail. In this deed of 
trusf it was provided, that if the company 
should- make default in the performance of 
the condition of the bond, the trustees, War- 
ner and Pease, upon Holladay*s request, 
' should take possession of all the property 
I conveyed, ' thereafter continue the business, 
' and, upon a notice of twenty days, to.be ad- 
vertised in a newspaper published at Atchi- 
son, sell all the property, and out of tlie pro- 
ceeds pay -what was going to, Holladay, and 
render the surplus to the company. There 
were a number of stringent provisions in the 
deed of trust not necessary here to state. 
Holladay claiming that default had been 
made in the condition of the bond, on the 6th 
of December the trustees took possession of 
the line, business, and property of the com- 
pany, and advertised a sale for the -31st of 
December. The sale was adjourned from 
time to time, and at length took place ,on the 
22d of March, 1862, when HolMday -was -the 
purchaser for $100,000. He thereupon took 
possession of the line, business and property, 
and continued to irun the stages and to per- 
form the mail service, and receive the 
amount coming therefor, until long after this 
suit was brought. The bill charges, and the 
.plaintiffs claimed, that the proofs supported' 



SAMUEL cCase No. 12,288) 



[21 Fed. Gas. page 308] 



the charges against him, the ti'ustees, and 
the president, of many acts of fraud and op- 
pression; but in the view taken of the case 
by the court, they were not material. 

After the property thus came into Holla- 
day's possession, the directors of the com- 
pany, being advised of the proceedings, con- 
tinued to treat with him as if what had been 
done was regular, and tacitly, and by some 
affirmative acts, recognized his rights and 
claims under the deed of trust. These plain- 
tiffs were stockholders in the company, Sam- 
uel holding 381 shares, the number held by 
Street not appearing. Nor did it appear that 
either of them ever paid up the assessments 
on their shares, or otherwise had a pecuni- 
ary interest thereunder; while, on the other 
hand, it appeared that the company's debts, 
including some §200,000 due to Holladay, ex- 
ceeded the value of the property sold to him. 
On the 1st of April, 18G2, these plaintiffs ap- 
plied to the board of directors, at a regular 
meeting held on that day, to institute legal 
proceedings to protect the company's rights 
and interests in the property, and to recover 
the possession of it, which request was re- 
fused; for which reason these plaintiffs, as 
stockholdei-s of the company, bring this suit 
on their own behalf, and on behalf of all 
others similarly situated, who shall come in 
and contribute to the expenses of the suit. 

The bill was filed July 7, 1862. It prays an 
injunction restraining the said Holladay from 
disposing of the property, and a decree de- 
claring the deed of trust and the sale there- 
under to be void, and restoring the property 
to the corporation. The company was named 
as a defendant in the bill, but was never 
served with process, and never appeared. 
No injunction was ever applied for; and 
pending the suit, Holladay disposed of the 
property to third parties. The cause" was 
heard on pleadings and proofs. 

Mr, Grozier, for plaintiffs. 

Mr. Strihgfellow, for defendants. 

MILLER, Circuit Justice, This is a bill in 
chancery, brought by the plaintiffs, as share- 
holders in the express company, against the 
corporation and others, and especially against 
Ben Holladay. The ground of the com- 
plaint is this: That the express company 
made a deed of trust to Pease and Warner, 
nominally to secure to Holladay certain sums 
of money which he had advanced to it; that 
a sale of the property thereby conveyed was 
made by the trustees to said Holladay; that 
the deed was illegal, because, as ig alleged, 
it was not authorized by the company; that 
even if the deed were valid, the sale under 
it is void, because no sufficient notice of it 
was given, and because it violated a statute 
of the state of Kansas, and because property 
of the value of over $500,000 was sold for 
$100,000. There are also specific charges of 
fraud against Holladay, made to avoid both 
the deed and the sale. The plaintiffs daim 



that they, as stockholders, have a right to 
ask relief for these grievances in a court of 
chancery, because the corporation has re- 
fused, although requested by them, to take 
any steps in that direction. The relief pray- 
ed for is: That the deed of ti-ust, which is 
called a mortgage, be decreed null, and the 
sale fraudulent and void; that the property 
be restored to the express company; and 
that the defendants, except the express com- 
pany, be restrained from proceeding to sell 
or dispose of the property under the moi-t- 
gage, and from using or in any way interfer- 
ing with it; and that the complainants have 
such other and further relief as the nature 
of their case may require. 

It is very obvious that much of the specific 
relief here asked is now impossible. It ap- 
pears that the sale of the property under the 
deed of trust was made on the 22d day of 
March, 1862, and the 'biO. was not filed until 
the 7th of July following. The property was 
delivered to Holladay on the day of sale. 
No injunction or other order has been made 
concerning its custody up to the present time, 
a period of six years. It consisted of horses, 
coaches, and other personal property, ap- 
propriate to carrying the mail, and to the 
carrying business generally, over the route 
indicated by the name of the corporation. 
A decree to enjoin the use of that property, 
or for its restoi-ation to the company, or to 
prevent interference with it, would be nuga- 
tory, because no such property can now be 
found. 

But if the deed of trust shoxild be declared 
void, or the sale under it invalid or fraudu- 
lent, a liability may, under some circum- 
stances, be found to exist on the part of 
Holladay, or of the trustees, to account for 
the property or its proceeds. We therefore 
proceed to inquire whether this, the only 
relief in the power of the court to grant, is 
sustained by the case made by the plaintiffs, 
and by the rules ,of equity jurisprudence. 
It is charged that the deed of trust is void, 
because the meeting of the board of di- 
rectors at which the president of the com- 
pany was authorized to execute such an in- 
strument was held without the notice pre- 
scribed for such meetings by the bye-laws of 
the company. This point has been much 
urged in argument, but it cannot prevail. 

1. Such a bye-law, when made by the board 
of directors for their government, cannot be 
extended to affect contracts with tliird per- 
sons. There are many cases in which it has 
been held that notice of special meetings 
must be given as required by the bye-laws, 
or the meetings would be wholly without 
authority, and all business attempted to be 
then done would be of no binding f<^ce upon 
the corporation. Kynaston v. Mayor of 
Shrewsbury, 2 Strange, 1051; King v. Theo- 
dorick, 8 East, 543; Stow v. Wyse, 7 Conn. 
214; Warner v. Mower, 11 Vt. 385; State v, 
Ancker, 2 Rich. Law, 245. But in all these 
cases, and in the others in which the same 
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rule is laid down, tlie bye-laws were made 
by the stockholders at the annual or stated 
meeting, under the authority and direction 
of a provision of the charter. In such case 
the stockholders may be supposed to retain 
a control over the management of their af- 
fairs, and intend to put a restraint on their 
agents. Their will, expressed in the bye- 
law, becomes a rule to the directors. Brick 
Presbyterian Church v. Mayor, etc., of New 
York, 5 Cow. 538. It cannot be disregarded 
any more than a provision in tbe charter. 

But the reason for the rule fails when the 
bye-law is made hj the directors for the 
government of themselves in the manage- 
ment of the business of the corporation. 
The same power which enac£s can repeal 
the law. 'It is merely a guide for their own 
convenience, and for the orderly conduct oi 
their business. It cannot be extended to af- 
fect the validity of their acts done in disre- 
gard of it, especially when third parties are 
concerned. Mechanics' & Farmers* Bank v. 
Smith, 19 Johns. 115; Seneca County Bank 
V. Lamb, 26 Barb. 595; Com. Dig. "Bye- 
Law," c. 2; Dodwell v. University of Ox- 
ford, 2 Vent. 33; In re Vandine, 6 Pick. 187; 
Sargent v. Essex Marine By. Corp., 9 Pick. 
201; Com. v. Mayor of Lancaster, 5 Watts, 
152. 

2. The notice given of the meeting was a 
substantial compliance with the bye-law. The 
fact that a fair notice of the meeting, and 
of the object for which it was called, was 
given to each durector who was within reach, 
is conceded. It is quite immaterial h9w that 
notice was given, whether verbally or by a 
formal written notice. Rex v. Grimes, 5 
Burrows, 2601; Rex v. Major, etc., of Carlisle, 
1 Strange, 386; Savings Bank v. Davis, 8 
Conn. 191. 

3. There is ample evidence of the ratifica- 
tion of the proceedings of the meeting by sub- 
sequent acts of the board of directors. The 
rule is very well settled, and is supported by 
abundant reasons, that where, at a meeting 
of a board of directors of a corporation form- 
ed for purposes of pecuniary profit, an act 
is ordered to be done without objection either 
then or subsequently made to liie regularity 
of the meeting by any dk'ector or stockholder, 
and the act thus authorized is afterwards per- 
formed, its legality cannot afterwards be ques- 
tioned in a suit in equity on the ground of ir- 
regularity. Thus, in Leavitt v. Yates, 4 Edw. 
Ch. 134, it was held that a deed of a corpora- 
tion executed pursuant to the direction of a 
quorum of the directors, no objection being 
taken at the time nor afterwards by any 
member of tlie boai'd, must be considered as 
the corporate act, whether the meeting was 
duly convened or not. Bank of State of Ala- 
bama V. Comegys, 12 Ala. (N. S.) 772; Wil- 
liams V. Christian Female College, 29 Mo. 
250; Port of London Assur. Go.'s Case, 35 
Eng. Law & Eq. 178; Hoyt v. Thompson, 19 
-N. Y. 207. There are some objections taken 
ia the bin to the terms of the deed of trust. 
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but these were properly abandoned on' the 
argument We are therefore of opinion that 
the deed of trust is a valid instrument, and 
that the acts of the" trustees, in taking- pos- 
session of the property and conducting the 
operations of the express company according 
to its terms, were legal and proper. 

But to the sale and its validity, objections 
of a more formidable character are urged. 
The company was incorporated by the legisla- 
ture of the territory of Kansas. The proper- 
ty afEected by this deed of trust was personal- 
ty, and the most of It was located in this 
state. The principal place at which its busi- 
ness was conducted w^as in tliis state. The 
deed of trust was executed, acknowledged, 
and recorded, and the sa^e under it was made, 
in this state. The instrument, the powers 
which it confers, and the acts done under it, 
must be governed by the laws of this state. 

A statute of the territory in force when 
this instrument was made contained the fol- 
lowing sections: 

"Section 1. That mortgages upon real estate 
given to secure the pajnuent of money, shall 
be foreclosed by petition in the district court 
of the county in which the real estate is 
situated, or of the county to which the coun- 
ty in which the real estate is situated is at- 
tached for judicial purposes. 

"Sec. 2. All deeds of real estate given to se- 
cure the payment of money shall be deemed 
mortgages within the meaning of this act, 
and shall be foreclosed in the same manner as 
mortgages on real estate are foreclosed. 
■ "Sec. 3- All proceedings to foreclose mort- 
gages shall be conducted in conformity to the 
provisions of an act entitled *An act to estab- 
lish a Code of Civil Procedure,' passed at the 
present session of the legislative assembly." ■ 

It is insisted on the part of the plaintiffs, 
that the power of sale contained in the deed 
of trust here 'in question was inoperative, be- 
cause the statute cited forbade a sale under 
it. It is conceded that until the passage of 
the statute the equity of redemption might 
be cut off by the exercise of such power, and 
that since its passage a foreclosure can be 
effected only by a decree of the proper court. 
The contention is, that the provisions of the 
statute do not apply to mortgages or deeds 
of trust of personal property. 

This construction is based upon the idea 
that, as the first section refers exclusively 
to mortgages of real estate and the manner 
of foreclosing them, and as the two succeeding 
sections have reference to the former one, 
they also are to be limited in their applica- 
tion to the same species of property. If the 
•language of the statute, fairly construed, wiU 
support this view, the court will not be in- 
<ilined to hold that the innovation introduced 
by the legislature was designed to extend fur- 
ther. 

A close examination of the three sections 
of the act shows that the main purpose of the 
first was not to prohibit the foreclosure of 
mortgages according to their provisions^ -when. 
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they contained a power of sale, but merely 
to designate in what county the suit should 
be brought when judicial process was resort- 
ed to. If this section stood alone, I should 
think that this was its only purpose. 

The second section has two purposes: First, 
to place deeds of trust on the same footing 
as mortgages; and, secondly, to require that 
they should be foreclosed in the same man- 
ner aS' mortgages. The construction contend- 
ed for by the plaintiffs requires us not only to 
disregard the word "all" as afEecting its mean- 
ing, but to intei-polate the words "real estate" 
after the words "deeds of trust"; so that, in- 
stead of reading, as it does, "All deeds of trust 
given to secure the payment of money," we 
shall read, "Deeds of trust upon real estate 
given to secure the payment of money." The 
difference is clear. When the legislature, 
which in the previous section had made a 
provision which, by its terms, was limited to 
real estate, drops the limiting words and 
makes a provision which includes all deeds 
of trust, it would be carrying judicial con- 
struction quite too far to say that by the 
latter phrase they meant no more than by the 
former. 

But we are asked, inasmuch as the foreclos- 
ure of mortgages by the exercise of the power 
of sale contained in them is not prohibited by 
the first section, why deeds of trust may not 
be foreclosed by that process when the second 
section provides that they shall be foreclosed 
in the same manner as mortgages of real es- 
tate. The answer is that the third section re- 
quires all mortgage foreclosures to be ac- 
cording to the Code of Civil Procedure, that is 
by action and by judgment and sale. 

Taking the act altogether, it seems reason- 
ably clear that the intention of the legislature 
was to provide: (1) That mortgages of real 
estate should be foreclosed by proceedings in 
the district court of the county where the 
land was situated. (2) That all deeds of 
trust, whether of real or personal property, 
should, in respect of foreclosing the equity of 
redemption, be placed on the same footing as 
mortgages of real estate. (3) That all fore- 
closures, whether of mortgages or deeds of 
trust, and whether covering real or personal 
property, should be by proceedings in court 
under the Code of Civil Procedure. I regret 
that the courts of the state have not placed 
a construction upon this act. Had they done 
so I should gladly have followed their ruling. 

The sale of the property of the express com- 
pany to HoUaday, without judicial proceed- 
ings rmder the authority of the power of sale 
contained in the deed of trust, violated the 
statute in force at the time when the instru- 
ment was made. It was therefore without 
authority, and in making it the trustees vio- 
lated their ti'ust. It follows that they and 
Holladay, the purchaser, are answerable for 
the proceeds of the property thus disposed of 
in the court of chancery, which has special 
jurisdiction of trusts. As the property has 
passed out of their hq.nds and cannot be re- 



stored, they may be held to account for its 
value to the party entitled to it. 

Who is this party? Obviously the express 
company. The wrong done by the unauthor- 
ized sale was suffered by it; although the 
legal , title and right of possession was in the 
trustees, yet the equitable interest, the real 
ownership, was in the corporation. With it, 
and with it alone, an effective settlement 
could be made. It represents the creditors 
whose claims upon the fund to be recovered 
from Holladay and from the trustees are to 
be worked out through it. It represents the 
stockholders, including these plaintiffs, who 
seek relief here by reason of an injury in- 
flicted upon it. 

But this indispensable party is not before us. 
It is named in the bill as a defendant, but it 
has not been served with process nor appeared 
to the suit. I have before me now two sub- 
poenas in chancery, issued at different times, 
both of which the marshal was directed to 
serve upon the company, but to each of them 
he returns that that defendant is not found 
in his district. It is not a party to, and can- 
not be affected by, the decree, whatever its 
terms, which we may render. Were we to- 
&aj to render a decree according to the prayer 
of the bill, or according to the modified relief 
now sought, it could to-morrow bring and 
maintain its bill against the same defendants, 
complaining of the same injuries, and seeking 
the same remedies; and yet our determination 
afford them no protection to the second in- 
quirj"- into their conduct It needs no words 
to explain that this cannot be. Holladay and 
the 'ti'ustees have each a right to claim that 
the decree, if one be rendered against them, 
shall be in such terms and have such effect 
that it shall conclude all parties interested, 
and not leave them liable to be again called 
in question on account of the same matters. 

There is good reason to believe, from cer- 
tain testimony in the case, that the corpora- 
tion might be served with process; and it is 
within the discretion of the court to order 
the cause to stand over in order that it may be 
brought in. There are, however, reasons why 
this course should not be pursued here. 

1. This suit is brought by two stockholders 
on their own behalf, and on behalf of all 
others similarly situated who might come in 
and take pait in the litigation. During the 
six years of the pendency of this bill, no other 
stockholder has come forward. The corpora- 
tion is shown to be involved in debt. Holla- 
day himself holds against it demands amount- 
ing to $200,000, with which he is entitled to 
be credited upon the sum which may be recov- 
ered from him. The other debts exceed the 
value of the property which he wrongfully 
converted, and these must first be paid out of 
the fund to be recovered before anything 
could be distributed among the stockholders. 
The number of shares is 10,000, of which these 
plaintiffs only hold 381. They have not 
shown that they have paid the assessments 
even -upon them. It is evident that their in- 
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terest is merely nominal, that they have no' 
pecuniary interest ■whatever. 

2. The plaintiffs' conduct does not com- 
mend them to a court of equity. The trustees 
held possession of the property four months 
before the sale. During all this time the sale 
was advertised, and during a part of it one 
of the plaintiffs was a director in the com- 
pany. Both of them knew that the posses- 
sion of the property was in the ti-ustees, that 
the business had been taken out of the hands 
of the officers -of the company, and that the 
sale was impending. Payment to HoUaday 
of what was due him, at any time during 
those four months, would have prevented the 
catastrophe which in effect extinguished not 
only its business, but its existence. And yet 
neither of the plaintiffs made any efforts, or 
called upon the directors to make any efforts, 
to save it by raising the money and tender- 
ing payment of what was due. To the pres- 
ent hour no effort to redeem has been made. 
By this course of conduct they have acqui- 
esced in tlie proceedings taken by or on be- 
half of Holladay, and are concluded thereby. 
If a stockholder intends to treat an act of the 
corporation, or of its officers or agents, as ille- 
gal, he must insist upon his objections before 
the act is committed. He cannot stand by 
and see it done, and then hold the persons re- 
sponsible who have been involved in it. 
Hodges V. New England Screw Co.,* 3 E. I, 9; 
Peabody v. Flint, 6 Allen, 52; Graham v. 
Birkenhead, L. & 0. Ry. Co., 12 Beav. 460; 
2 Macn. & G. 146; 2 Hall & T. 450; 20 Law 
J. Oh. (N. S.) 445; 14 Jur. 494; Hodgson v. 
Earl of Powis, 1 De Gex, M. & G. 6; 21 Law 
J. Ch. (N. S.) 17; 15 Jur. 1022; Ffooks v. 
London & S. W. Ry. Co., 17 Jur. 3G5. 

Wfe thus see that these plaintiffs are without 
real pecuniary interest in the matter, and have 
acquiesced in the commission of the acts of 
which they now complain; and being in this 
situation, have stirred up a serious and bitter 
litigation, which the real party in interest de- 
clines when ^called upon to commence, or to 
participate in when commenced by others. 
They are not entitled to the favor of having 
the cause stand over in order to compel the ap- 
pearance of the corporation. 

3. Nor do they hold such a relation to the 
only relief which the court can give as to 
enable them to prosecute this suit as plain- 
tiffs. This objection is fatal in any aspect 
which the case can be made to assume. The 
claim of a shareholder to come into a court 
of equity and ask that the rights of the cor- 
poration which it declines to assert be pro- 
tected against injuries inflicted, or threatened 
by third parties, has received of late years 
much consideration. There is also some con- 
flict of authoritj' on the subject; but the su- 
preme court of the United States, whose opin- 
ion is conclusive here, has gone as far as any 
other court in permitting shareholders to in- 
terfere in such matters, and if it has laid 
down principles which exclude these plain- 
tiffs from the relief sought by them, it is use- 
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less to lo'olc further for authority on the sub- 
ject. / 

The case of Dodge v. Woolsey, IS How. 
[59 U. S,] 331, is, in some respects, analogous 
to the present, and is the sole authority re- 
lied on by the counsel for the plaintiffs to 
sustain their right to maintain this suit In 
that case, the plaintiff was a stodiholder in 
a bank incorporated and doing business in 
the state of Ohio. The defendant. Dodge, 
was about to collect by distress certain taxes, 
which were illegal, from the bank. The 
plaintiff requested the bank to take legal 
steps to prevent this, but it declined to do 
so. The supreme coiu^t held that he could 
maintain his suit against the collector for an 
injunction, making the bank also a party. 
In coming to this conclusion, the court ex- 
amine fully {he considerations on which the 
right of the plaintiff to maintain the suit 
rests, and cite numerous authorities on the 
question. 

I think I am correct in stating that the 
propositions supposed by the court to be es- 
tablished by this examination may be stated 
thus: 

1. That in case of an incorporated com- 
pany with a capital stock divided into shares, 
and held by individuals, the corporation and 
the shareholders are distinct legal persons, 
and can sue and be sued by each other. 

2. When the directors of a corporation 
have misapplied a portion of its funds to 
which a shareholder has a distinct right, as, 
for iiistance, a dividend, he may, in an ac- 
tion, recover the amount misapplied; and 
when such misapplication has not been ef- 
fected, but is threatened, he may, by bill in 
equity for an injunction, prevent it. 

3. When a corporation or its rights of prop- 
erty are threatened with an injury of such 
a nature as the court will enjoin, but it re- 
fuses to take any legal steps to protect itself, 
a stockholder may maintain a bill in equity 
against the party threatening the mischief 
and the corporation, to restrain by injunc- 
tion the commission of the act, in order there- 
by to protect his interest from immediate 
damage. 

But no case is cited, nor does any dictum 
in the opinion of the court go to the length 
of asserting, that when a corporation has 
been injiured by a tort or a breach of a con- 
tract, or has any right of action, legal or 
equitable, against a party, an individual 
shareholder can come into court and prose- 
cute that cause of action, because the cor- 
poration fails or refuses to do so. The court 
cites with approbation the following lan- 
guage from Aug. & A. Corp. § 393: "Although 
the result of the anthorities clearly is, that 
in a corporation, acting within the scope 
of, and in obedience to, the provisions of its 
constitution, the will of the majority, duly 
.expressed at a legally constituted meeting, 
must govern, yet, beyond the limits of the 
act of incorporation, the will of the majority 
cannot make an act valid; and the powers 
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of a court of equity may be put in motion, 
at the instance of a single shai'eliolder, if lie 
can show that the corporation, are employing 
their statutoi-y powers for the accomplish- 
ment of purposes not within the scope ot 
their institution. Yet, it is to be observed, 
that there is an important distinction be- 
tween this class of cases and those in which 
tliere is no breach of trust, but only error 
and misapprehension, or simple negligence 
on the part of the directors." And the court 
says that we have here the rule and its limi- 
tations. In the case before us, we have not 
attempted to transcend the powers of the 
corporation, nor any breach of trust on the 
part of the directors, but simply a neglect to 
bring a suit which one of the stockholders 
thinks should be brought. 

Again, the court says, that tbe jurisdiction 
at the instance of a shareholder is to apply 
preventive remedies, by injunction, to re- 
strain those who administer the affairs of 
the corporation from doing acts which would 
amount to a violation of the charter, etc. 
It also extends to inquiring concerning, and 
enjoining, as the ease may require, individ- 
uals, in whatever character they may as- 
sume to act, from prosecuting any course of 
conduct which is in violation of a corporate 
franchise, or in denial of a right growing 
out of it, when, for the injury which wil] 
Insult, there is no adequate remedy at law. 
We see here, that where other parties are 
concerned, the jurisdiction is limited to cases 
in which preventive remedies are efficient 
for the protection of rights endangered by 
the neglect of the directors and the threat- 
ened aggressions of others. It would be a 
doctrine attended witli very serious conse- 
quences if eveiy individual shareholder, as- 
suming the place of the corporation, could 
decide for it when actions should be brought 
to vindicate its supposed right. Each one 
of the shareholders might elect to claim a 
remedy, and resort to a tribunal different 
from those chosen by every other, and use 
the court of equity' to enforce his views, re- 
gardless of its duly constituted officers and 
of all other parties having interests, rights, 
and powers equal to his own. In such a 
struggle, the real interests of the corporation 
might be entirely sacrificed. If such a doc- 
trine should obtain, it would be dangerous to 
deal with a corporation, for whatever the 
understanding had with its lawful represen- 
tatives, no one could be protected from the 
individual shareholders. 

If a stockholder is aggrieved by the re- 
fusal of the board of directors to accept his 
views, his remedy is to unite with other 
stockholders and change those directors. But 
if irreparable mischief to his interests may 
ensue in the meantime, equitj' will admin- 
ister preventive justice until such time as the 
wiU of the body of stockholders can be ascer- 
tained. 

The express company not being a pai-ty to 
this proceeding, will be at liberty to assert 
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any claim it may think proper, growing out 
of these transactions, and is manifestly the 
proper pai-ty to do so, if it is to be done at 
all. The plaintiffs' biU is dismissed with 
costs. Bill dismissed with costs. 
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SAMUELS et al. v. EVANS. 

[1 McLean, 473.] i 

Circuit Court, D. Illinois. June Term, 1839. 

Notes— Payees— CoxsTEtucTiox. 

A note payable to A, B, G, or D, is payable 
to the promissees individually, and not to the 
three first jointly, or the fourth. 

Mr. Cowles, for plaintiffs. 
Mr. Logan, for defendant 

OPINION OF THE COURT. This is an 
action of assumpsit, brought on the following 
note: "Chicago, June 24th, 1836. Twelve 
months after date I promise to pay Jamison 
Samuels, H. N. Davis, Elias T. Langham or 
Durham Spaulding, five hundred dollars, for 
seven lots in Bellfontaine; value received. 
John Evans." The declaration stated that 
defendant made a certain note in writmg, 
commonly called a "promissoiy note," bear- 
ing date the day and year aforesaid, and 
then and there delivered the said note to the 
plaintiffs and one Dm-ham Spaulding, by 
which the defendant promised to pay the 
plaintiffs, by the name and description of 
Jamison Samuels, H. N. Davis and Elias T. 
Langham, or to Durham Spaulding, &c. And 
the breach alleged that the defendant had 
failed to pay to the plaintiffs or to Durham 
Spaulding, &c. The defendant filed a de- 
murrer; and it is contended that the action 
should have been brought by all the promis- 
sees or by one of them; but the court over- 
niled the demurrer and held that from the 
face of the ci^claration the action seems to 
be well brought. The demurrer being with- 
drawn, the general issue was filed and on the 
trial, an objection was made to the note, 
when offered in evidence, on the ground that 
it varied from the declaration. On the part 
of the plaintiffs it is contended that the prom- 
ise vraa made to the three plaintiffs or to Dur- 
ham Spaulding in the alternative, and that 
the action may be brought in the name of ei- 
ther. If such be the construction of the in- 
strument, it is well described in the declara- 
tion, and there is no variance. The promise 
is in the disjunctive, and if it be not to the 
plaintiffs or to Spaulding, as contended for 
by the counsel for the plaintiffs, it must be 
to the promissees individually. The gram- 
matical construction of the note would inter- 
pose the disjunctive or, after each of the 
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names of the promissees. The maker of the 
note promises to pay Jamison Samuels, H. N. 
Davis, Elias T. Langham or Durham Spauld- 
ing, that is, he 'promises to pay Jamison Sam- 
liels or H. N. Davis or EUas T. Langham or 
Durhara SpauWing. 

It is admitted, that this is a auestion of in- 
tention rather than of grammatical arrange- 
ment; but there is nothing on the face of 
the note, vi^hich goes to ^ow that the inten- 
tion of the parties was difiEerent, from the 
grammatical import of the language used; 
and when this is the case, the court can give 
only that construction to the uistrument, 
which the words used require. A promise to 
pay A, B, 0, or D, is undoubtedly a promise 
to each individually, and not a joint promise 
to the three persons first named or the last. 
And this is the case under consideration. 
We think, therefore, that the note is not de- 
scribed in the declaration, either according 
to Its tenor or legal effect That the action 
must be brought in the name of some one of 
the promissees, and. not in the names jointly 
of the plaintifCs. 

A judgment of non-suit was entered. , 

[NOTE. Durham Spaulding subsequently 
brought an action in his own name. There was 
judgment for plaintiff. Case No. 13,216.] 
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The SAM WBLLER. 

[5 Ben. 293.] i 

District Court, B. D. New York. July, 1871. 

Collision in the Sound— Lookodt and Light- 
Evidence. 

1. Two schooners, the S. A. and the S. "W-j 
came in collision in a dark night in the Sound, 
off Black Rock, the S. A. being sunk. A care- 
ful lookout was kept on the S. W., and her 
■witnesses all testified that while lights on other 
vessels were seen, and they were avoided, there 
were no lights on the S. A., and she could not 
be seen till the collision was inevitable. The 
witnesses from the S. A. testified that her lights 
were set and burning, and that they were both 
taken down burning after the collision, and put 
into the boats and brought away still burning, 
although the vessel sunk so rapidly that they 
•did not have time to save all their clothes. Held, 
that the evidence of a careful lookout, that no 
light could be seen on a vessel approaching him, 
is affirmative evidence that no light was burn- 
ing on her. 

[Oited in The Monmouthshire, 44 Fed. 698.] 
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2. The evidence of the saving of the lights of 
the S. A., under the circumstances, cast sus- 
picion on her case. 

3. On all the evidence, the S. A. did not have 
her lights properly set and burning, and was 
responsible for the collision. 

[Cited in The Amboy, 22 Fed. 556; The Drew, 
35 Fed. 791.] 

This was a libel by the owners of the 
schooner Sophy Ann to recover for the loss of 
the schooner, which was sunk in the Sound, 
off Black Rock, in a collision with the schoon- 
er Sam Weller. The night was dark. There 
was controversy as to the wind, and as to 
the courses of the respective vessels, and as 
to whether the Sophy Ann had her lights 
properly burning. 

Beebe, Donohue & Cooke, for libellants. 
Benedict & Benedict, for respondents. 

BENEDICT, District Judge. This cause is 
by no means free from doubt. The evidence 
Is very conflicting. I have in vain sought for 
some ground on which it could be reconciled, 
and I find difficulty in adopting any of the 
theories put forward by the advocates. 

I now rest my decision upon a single point, 
upon which the impression formed at the 
hearing is rather confirmed than diminished 
by an examination of the evidence. This 
point is the absence of lights on the Sophy 
Ann. The men on the Sam TVeller, who were 
watchful and saw lights of other vessels, de- 
clare veiy positively that the Sophy Ann was 
close upon them before they saw her, and 
that she had no lights displayed. The men 
from the Sophy Ann declare that the lights 
were set and burning; and in confirmation of 
their assertion they say that after the col- 
lision both the signal lanterns were taken 
down lighted, and placed in the boat and car- 
ried with them when they abandoned their 
sinking vessel. 

Now, while It Is possible that some good 
reason existed for securing both the signal 
lanterns, above all other things, and taking 
them in the boat, none has been suggested 
which satisfies my mind, and I frankly con- 
fess that an unfavorable Impression of the 
libellants' case was produced by this circum- 
stance, which I have been unable to shake 
off. The collision was sudden, the injury to_ 
the Sophy Ann severe, and she was filling 
rapidly. The men say they did not have time 
to pick up their clothes, and they saved only 
a part of them, yet they took both lanterns 
and placed them in their boat and carried 
them with them, and say they were taken 
from the rigging burning. The witness Kelly, 
to strengthen his statement that the lanterns 
were not lighted after the collision, says they 
had no matches in the boat to light them 
with. But the master appears to have provid- 
ed himself with matches for some purpose, 
which had been accomplished when he reach- 
ed a schooner at anchor In Black Rock har- 
bor, for he there produced from his pocket an 
ordinary gross package of matches nearly 
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three-quarters full, which he gave to the mas- 
ter of that schooner. I must also say that 
the appearance of the witness Kelly on the 
stand tended to convey the impression that 
something about the lights "was kept back, 
and after being positive that they were lit 
when placed in the boat, he finally says, ''1 
don't remember about them lanterns. I didn't 
take much notice. I didn't pay much atten- 
tion to them." There is, besides, consider- 
able conflict between the libellant's witnesses 
in regard to the lights, and further, the lan- 
terns were not produced in court, and their 
size is not thus shown. It is this feature of 
the case which leads me to adopt the evi- 
dence of the three w^itnesses of the Sam Wel- 
ler, who say the lights of the Sophy Ann 
were not burning when she approached the 
Sam Weller. 

That the nile requiring signal lights to be 
displayed is not always observed, is well 
known. Tlie neglect in this respect has been 
made the subject of remark in public discus- 
sion (see pages 84 and 85 of "Rule of the 
Road at Sea," issued by Bureau of Naviga- 
tion, Navy Department, 1868). I myself have 
seen instances of it, and yet in cases of col- 
lision before the courts, where an absence of 
lights is charged, witnesses almost invariably 
appear who sw^ear that the lanterns were 
duly set and burning at the collision; and the 
rule is invoked that affirmative evidence of 
the position of affairs on their own vessel is 
better than negative evidence from the other, 
vessel. 

But the question is not whether the lights 
were set burning, but whether they were 
kept burning. Lights will go out sometimes, 
and the occui-rence pass unnoticed for a while 
by those whose whole attention is directed 
ahead; and clear evidence that a careful 
lookout, watching for lights, could not see a 
vessel approaching till upon him, and that 
then he saw her without lights, is certainly 
strong affirmative evidence to show that no 
hght was then burning on the approaching 
vessel. Such is the proof here. There was 
such lookout on the Sam Weller. Other ves- 
sels with lights were seen and avoided. This 
vessel was not seen till close at hand, and 
when seen no lights were to be discovered. 

I am satisfied that no collision would have 
occurred if the Sophy Ann had been seen as 
soon as proper lights on her ought to have 
been seen by a careful lookout, and consider 
the failure sooner to see the Sophy Ann to 
have been the real cause of the disaster. This 
arose either from a want of proper lookout 
on the Sam Weller or the absence of proper 
lights ou the Sophy Ann. 

My opinion, upon the whole, is that the lat- 
ter is the true conclusion to be drawn from 
the evidence as it stands, and I must, there- 
fore, dismiss the libel. 
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SANBORN et al. v. STETSON. 

[2 Story, 481.] i 

Circuit Court, D. Massachusetts. Oct. Term,. 
1843. 

Action on Case — Costkact — ^Fkacdulent Mis- 

KBPBESENTATIOSS— STALENESS OF ClAIM. 

1. The plaintiffs brought an action against 
the defendant for fraudulent misrepresentations 
in a sale of lands by the defendant to the plain- 
tiffs. It appeared, tiiat, between the time of the 
sale in 1835 and the time when this suit was 
brought in 1841, the plaintiffs had paid the 
purchase-money, without objection; that they 
had sold great quantities of the land, and that 
the value of the lands had greatly diminished. 
The defendant did not pretend to be well ac- 
quainted with the township, or to have explored 
it, but expressly told the plaintiff's agent. Cham- 
berlain, to examine for himself. Chamberlain 
did make an examination, and gave his esti- 
mate to the plaintiffs, being 51,000,000 of feet 
of timber. At the request of the plaintiffs, an- 
other exploration was made in 1836 of the whole 
lands, by Messrs. Earnham, who estimated the 
pine timber at 18,480,000 feet, and the hemlock 
at 27,704,000 feet But the plaintiffs did not 
apply to rescind the contract before this suit. 
The first count charged a misrepresentation, 
that the defendant had not cut, nor permitted any 
one to cut, any pine timber from tiie land; but 
it was held, that this representation was not 
proved to be fraudulent, or material under the 
circumstances. The second count charged, that 
the defendant showed tracts, as samples of the 
whole land, which were of superior value, and 
had more timber on them than the rest. But 
this count was not sustained by the evidence. 
The third count charged a fraudulent exhibition 
of a dotted map as a true plan of the pine tim- 
ber on the land. But it appeared that the map 
only represented the position of the timber on 
the lot, and not its quantity; and as the quan- 
tity was the only material inquiry, and no fraud- 
ulent intent was proved, this count was not 
sustained. The fourth count charged a fraud- 
ulent representation, that the lots contained 50,- 
000,000 of feet of timber, whereas they only 
contained about 20,000,000; but it appeared, 
that this representation was made by Chamber- 
lain, the plaintiff's agent, and was merely his 
estimate, and no fraudulent intent was proved. 
The fifth count charged false representations 
as to the quantity of timber on certain lots. 
But it appeared, that these representations were 
made by the agents of the plaintiff, and were 
his estimate. On the whole case, it was hcld^ 
that the plaintiffs were not entitled to recover. 

[Cited in Mason v. Crosby, Case No. 9,234; 

. Tufts V. Tufts, Id. 14,233.] 

[Cited in Port v. Williams, 6 Ind. 222. Cited 

in brief in Watts v. Outnmins, 59 Pa. St- 

88.] 

2. This action was brought only two days be- 
fore the statute of limitations would have barred 
the suit; but it was held, that although in a bill 
in equity for relief, or to rescind the contract^ 
the staleness of the claim, and the want of dil- 
igeuf^e of th*^ plaintiffs, and the lapse of time, 
would have rendered T:he claim unmaintainable; 
yet that, at law, the plaintiffs were not barred 
thereby. 

[Cited in Warner v. Daniels, Case No. 17,181; 
Hough V. Richardson, Id. 6,722.] 

This was an action on the case [by Moses 
Sanborn, Joseph L. Cilley, and James Bell 

1 [Reported by William W. Story, Esq.] 
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against Amasa Stetson] for fraudulent mis- 
representations, alleged to be made by the 
defendant to the plaintiffs upon th'e sale of 
certain lots of land in the town of Carmel, 
in Maine, owned by the defendant, and sold 
for the sum of 561,903.37. The cause came 
on to be tried by a Jury at the October term 
of the circuit court, 1842; but, in consequence 
of the illness of Mr. Justice Story, it was 
taken from the juiy before the trial was fin- 
ished. It was afterwards,* by the agreement 
of the parties, argued at this term to the 
court, without any jury, and the court were 
to render such a judgment as it should deem 
right upon all the proofs in the cause, and 
the law arising thereon. 

Charles Sumner and Joseph Bell, for plain- 
tiffs. 
J. Rogers and R. Choate, for defendant. 

STORY, Circuit Justice (orally). This is an 
action on the case for fraudulent representa- 
tions in the sale of lands by the defendant 
to the plaintiffs. The sale was made on 3d 
•Tuly, 1835, of lots 3, 5, 8, 11, 13, 15; of gores 
of lots 27, 17, 18, 21, 22, 37, 38; of the west 
half of lots 42, 47, 48, 54, 58 (excepting 10 
acres); of lots 59, 60, (excepting 100 acres,) 
62, 65, 66, 68, and 70, in the township of 
Carmel, containing in whole, 7,282% acres. 
The lots were sold for §61,903.37, paid and 
secured to be paid to the defendant. 

There are various counts in the declara- 
tion: (1) For a false representation, that 
defendant had not cut any pine timber from 
said lands, nor given permission that any 
should be cut therefrom. (2) For a fraudu- 
lent showing by the defendant, on the sale of 
the tracts, of some of superior value and 
more timber, as samples of the whole, and 
thereby affirming, that all were of equal 
value and had an equal quantity Of timber. 
(3) For a fraudulent exhibition of a map on 
sale as a true plan, and as a representation 
of the pine timber thereon, and thereby af- 
firming, that the tracts were covered with 
pine timber on the_parts and to the extent 
covered by the plan. (4) For a fraudulent 
representation, that the pine timber on the 
lots was about 50 millions of feet, whereas 
the quantity did not exceed 20 millions of 
feet. (5) For a false representation, that 
there were on lots 58, 59, 60, 47 and 48, about 
12 millions of feet of pine timber;- on 11, 
about 3 millions of feet; on 62, about 2 mil- 
lions of feet; on 70, about 2 millions of feet; 
whereas there was not on 58. 59. 60, 47 and 
48, over 4 millions of feet; on 62, not over 1 
million of feet; on 70, not over 800,000 feet. 
(6) The sixth count embodies the four first, 
and contains no new charges. 

The whole case, therefore, turns upon alle- 
gations of positive fraud, and positive mis- 
representation, with a fraudulent intent. 
The deed of the land was made to the plain- 
tiffs .on 3d of July, 1835. The suit was 



brought on July 1st, 1841, two days only 
before the statute of limitations would oper- 
ate upon the case. This is not, per se, an 
objection to the suit. But it must operate 
in point of evidence upon the case; for lapse 
of " time necessarily renders all testimony 
more obscure, and less easy of precise ascer- 
tainment, from the frailness of memory, 
from subsequent changes of opinion, or from 
other circumstances. In the intermediate 
time between the time jof the sale and that 
of the suit, the plaintiffs, without objection, 
paid large amounts of the purchase-money, 
and took up their notes at matm-ity. Indeed, 
the whole purchase-money, amounting to 
861,903.37, has been paid, and the last pay- 
ment and discharge of the mortgage were on 
the 18th of June, 1839. The. plaintiffs, be- 
tween the 1st of July, 1836, and the 1st of 
July, 1841, sold large quantities of the land, 
and of timber on the land,, to different pur- 
chasers. And according to their own state- 
ment, on the 1st of July, 1841 (the day of 
the commencement of the suit,) they had 
sold all the land except 4,387^4 acres, on 
which they estimate, that there was pine 
timber to the amount of 1,742,000 feet. 
These facts are exceedingly important. The 
plaintiffs had, during these five years, ample 
opportunity to explore the lands, to ascertain 
the amount of the timber thereon, and to 
obtain a full knowledge of all the facts, rela- 
tive to the asserted fraud, upon the land. 
They might have refused to pay the pur- 
chase-money upon the ground of fraud; and 
if there was any fraud, they might in equity, 
if not at law, have* rescinded the contract. 
Why did they pay the purchase-money with- 
out objection? Why did they continue to 
sell parcels of the land from July, 1836, to 
July, 1841, if the fraud was either known or 
suspected by them? Are not these facts 
strong evidence of their acquiescence in the 
bona "fides of the sale, if not of their satis- 
faction with the bargain? 

It is also material to consider certain other 
facts. The value of the lands has been great- 
ly diminished, and the price has greatly 
fallen, between 1835 and 1841. The price in 
1835 may have been, and probably was, at 
an inflated and exorbitant rate. It may now 
be greatly below its true value, from general 
causes of depression, as it probably was at 
some of the intermediate periods between 
1835 and 1841. If this were a bill in equity 
to rescind the contract, or for relief, it would 
clearly be unmaintainable, upon the ground 
of the lapse of time, and staleness of the 
claim, and the want of diligence in the plain- 
tiffs, with the means of knowledge of all the 
facts in their power, recentis faetis. Upon 
this point, it is fit to refer to the case of 
Vigersv. Pike, 8 Clark & F. 650. But at law 
the case is different. The plaintiffs have a 
right to stand upon their legal rights, and 
are not barred if a case of fraud be made 
out. But then the onus probandi is on the 
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plaintiffs. Fraud is not presumed. It must 
at law be clearly and fully established. Sus- 
picion is not enough. Doubtful circum- 
stances are not enough. The balance of the 
testimony is not to be nicely weighed. 

In order, then, to establish the plaintiffs' 
case, it is necessarj' to show: (1) That fraud 
was intended by the defendant. (2) That it 
was consummated. (3) The purchase must 
be shown to have been upon the faith of rep- 
resentations of the defendant, and not sole- 
ly upon statements of their agent. Cham- 
berlain, or of other persons. If the defend- 
ant attempted a fraud, and the plaintiffs pur- 
chased, relying upon their own judgment, or 
that of Chamberlain, the suit is not main- 
tainable. Some things are clear. (1) The de- 
fendant did not pretend to be well acquaint- 
ed with the township, or to have explored it 
<2) He expressly told the plaintiffs' agent 
< Chamberlain), to examine and explore for 
himself. That agent intended to be a co- 
purchaser, as he himself has stated. (3) The 
plaintiffs' agent (Chamberlain), did explore 
and examine the lands for himself. (4) It is 
admitted, that the plaintiffs' agent did com- 
municate his estimate to the plaintiffs (at 51 
millions of feet of timber), and that he was 
tlion perfectly satisfied witb his own explora- 
tion, and with the purchase, as a good bar- 
gain. His letter of the 24th of June, 1835, 
shows this. Nay, the plaintiffs' agent con- 
tinued to express a favoi-able opinion of the 
purchase for years afterwards, upon fuller 
examination; and, as some of the testimony 
states, even down to 1S41. Another impor- 
tant fact is. that an exploration of the whole 
lands was made by the Messrs. Famham, in 
ilarch and April, 1836, for and at the request 
of the plaintiffs. Their estimate made to the 
plaintiffs gave the pine timber at 18,480,000 
feet only. They also estimated the hemlock 
a.t 27,704,000 feet. Now, this estimate must 
be taken to have been adopted by the 'plain- 
tiffs as a true and fair one in 1836. Indeed, 
the fourth count of the declaration seems to 
proceed upon the estimate of pine timber on 
the land as not exceeding 20 millions of feet. 
Why, then, did not the plaintiffs, in iaS6, ap- 
ply to rescind the contract, or repudiate the 
purchase, or refuse to pay their notes, or 
give notice to the defendant? They knew the 
full exigency of their case at that time. 
There is no pretence of any new informa- 
tion, or of any new facts brought to their 
knowledge, as to the original statements of 
the defendant, since that period. If any 
fraud existed, it was then knovpn to them. 
They were put upon inquiry. They did not 
then choose to act upon the ground of fraud. 
Is not this very strong evidence to show, that 
thej' did not then believe in any fraud? Or, 
that there had been any misrepresentation 
by the defendant? Does it not prove, that 
they purchased upon the exploration of their 
own agent, and not upon the supposed state- 
ments of the defendant? Or, that they meant 



to waive all future inquiries into the sub- 
ject, because they had sustained no damages? 
These are genexul preliminary considerations, 
applicable in a great measure to the whole 
case, in all its various aspects. 

Let us now proceed to consider the par- 
ticular counts in the declaration. 1. The 
count is in effect that, upon the sale, the de- 
fendant falsely and fraudulently represented, 
that be had not cut any pine timber upon any 
of the lands, and Had not given any permits to 
do so. This representation of the defendant 
certainly was not true; and it is admitted not 
to be true as to lot No. 58, of the twenty- 
four lots sold. But I am not satisfied from 
the evidence, that the defendant ever allow- 
ed any timber to be cut upon any other of the 
lots sold to the plaintiffs. It is said, that per- 
mits had been given to cut timber on lots 27 
and No. 70. But I am not satisfied, that 
there is any sufiicient proof thereof; and the 
weight of the evidence appears to me the 
other way. As to lot 58, it appears, that In 
1822 the defendant gave two permits to cut 
timber on that lot: one permit for $458, and 
another for .?125, amounting in all to the sum 
of ?583. As to lot No. 70, Isaac Boynton, in 
his second deposition, says, that the trees, 
which were down, were cut down (he sup- 
posed) by trespassers. The other evidence 
does not, I think, overcome the presump- 
tion, that this was the actual state of the 
facts. As to lot No. 2T, it was burned over 
20 years before 1842; and the defendant had 
purchased of the commonwealth, and had 
owned all the lots sold about 30 years. Now, 
two considerations are, upon this posture of 
the evidence, as to this count, material: (1) 
Did the defendant fi-audulently misrepresent 
the fact, that he had never given pei-mits to 
cut pine timber on any of the lots, knowing 
the statement to be false? (See Foster v. 
Charles, 6 Bing. 396, 7 Bing. 105.) Or, had 
he simply forgotten the single instance on a 
single lot (lot No. 58), where permits had 
been granted 30 years before the sale to the 
plaintiffs, and the representation made by 
himself? My opinion is, that, taking all the 
circumstances together, there is no reason 
to believe, that the defendant actually meant 
to misrepresent the real facts; but that he, 
after such a lapse of time, had totally foi'- 
gotten the whole transaction. (2) Had the 
representation, whether it was true or false, 
any influence on the purchase of the plain- 
tiffs of the 24 lots for §61,903.37, the value 
of the timber actually cut not exceeding .^600? 
My opinion is, that it had no inflxience on 
the bargain, and that the purchase would not 
have been given up, or varied, if the facts 
had been fully made known. Besides is it 
not a fair presumption, taking all the evi- 
dence in the case, that the statement made 
by the defendant was, as to his general prac- 
tice only; and that this was all that he in- 
tended to represent? If so, it was substan- 
tially true, and it could in no manner affect 
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the bona fides, or the validity of the sale. 
Under all the circumstances, I think that the 
first count is not supported. 

As to the second count, it* depends entirely 
upon the fact: (1) Whether Slessrs. A." Stet- 
son, jr., and Garland, or either of them, Tvere 
the general agents of the defendant in this 
transaction, so that' their declarations should 
and ought to bind him; for there is no proof 
that the defendant personally made any such 
declarations as this count supposes. (2) 
Wlietlier, if they were the general agents of 
the defendant, they did in fact make any 
such declarations, as the count supposes. (3) 
Whether, if the declarations "were made, they 
were fraudulently m^de. Both Stetson, jr., 
and Garland deny that they were general 
agents, or any agents at all, except to show 
the location and boundaries of the lots; or 
that they had any instructions. They assert, 
that they made no false or fraudulent dec- 
larations, and that they never professed to 
act as general agents. They also swear, that 
the exploration made by them was fair. This 
count, therefore, upon the evidence, involves 
various considerations. (1) The fairness of 
the exploration. (2) The statements of Stet- 
son and Garland, as to the unexplored lots. 
(3) The matters of opinion expressed by them. 
A. Stetson and Garland both state, that they 
acted fairly, and gave their real opinions; 
that they made no attempts to mislead; that 
Chamberlain voluntarily discontinued iiie ex- 
ploration; that the exploration, as far as 
made, was entirely fair. There is now evi- 
dence both ways as to the timber on the un- 
explored lots. The plaintiffs say, that it is 
less tlian that of the explored lots. The de- 
fendant says, that it is more, or, at least, 
equal to that of the explored lots. There is 
a conflict of evidence on the point, and under 
such circumstances the onus proband! is on 
the plaintiffs. The case is not made oiit on 
their part; and, therefore, this second count 
is not sustained. The direct evidence of 
Chamberlain is not sufficient to overturn the 
counter statements of the other witnesses. 

As to the 3d count. This coimt relies on the 
allegation, that the map or plan was shown to 
the plaintiffs "as a ti-ue map or plan of the 
said lots, and as a true representation of the 
pine timber standing on the same; and that a 
large quantity of timber was marked and in- 
dicated thereupon as pine • timber standing 
upon the said tracts, and that the defendant 
falsely and fraudulently represented and af- 
firmed, that the said tracts of land were cov- 
ered with pine timber in the parts and to the 
extent indicated in the said map or plan;" 
all of which representations were false. The 
original map shown by the defendant to the 
plaintiffs is now before us. There are dotted 
places, as for timber, on it. The map is small, 
and not an original plan by a surveyor. 
There is no pretence, that the map indicates 
■ the quantity of pine timber on the lots. But 
it is saidj.that it does indicate the location or 
position of the pine timber on the lots. Be it 
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so. But in the present suit, the 'quantity of 
timber is the material inquiry, and not the 
location of the timber. It must have been so 
understood by both parties, when the map 
was shown, and the sale made. Suppose the 
location was not correct, yet if a full propor- 
tion hi quantity was found on the lot, thei-e 
would be no pretence to say, that the mistake 
in the representation on the map would avoid 
the sale. But it is clear, that the defendant 
did not know much personally about the 
lands. He said, at the time, that he had not 
personal knowledge of the lands, and that he 
had not explored the lands. He told Bell, 
and Chamberlain also, that they must exam- 
ine for themselves. Chamberlain did exam- 
ine for himself. (Here the judge commented 
on the testimony in the ease of Chamberlain 
and Messrs. Stetson, jr., and Ewer on this 
point.) Now, under all the circumstances, 
what effect ought such a map necessarily to 
produce upon the mind of any purchaser? 
What effect did it, in fact, produce on these 
purchasers? Were these purchasers governed 
by the map, or by Chamberlain's exploration,? 
Chamberlain says, that the defendant did not 
make any representations of the quantity of 
pine or other timber on the Carmel lands. 
It must be proved, that the defendant knew 
that the map was false, as to the location of 
the pine timber on the lots; for the allegation 
is, that he falsely represented it to be true. 
The map is too vague and indefinite, as evi- 
dence, to establish any fraud as to the quan- 
tity^ or as to the location of the pine timbei-. 
The map was in the plaintiffs' possession at 
all times. Why did they not, for six years 
after the purchase, ascertain its exactness:^ 
and whether it was false; or if false, wheth- 
er it was fraudulently false? 

As to the 4th count. The fourth count al- 
leges as its foundation, that the defendant 
made a false affirmation that there were fifty 
millions of feet of pine timber on the lots. 
Now, the material part of the evidence to sup- 
port this coimt is Chamberlain's testimony, 
that on his return to Bangor, he showed the 
defendant his estimates of the pine timber 
on the lots, and the defendant said "that, as 
far as he had knowledge, they were correct; 
but he had gone over but a few of his lands. 
Persons seldom estimate timber lands too 
high." Chamberlain's own estimate made 
the amount over fifty millions of feet of pine 
timber. How does this statement of the de- 
fendant, as testified to by Chambei'lain, even 
if his testimony be true, support this count? 
It is one thing for the party to affirm a thing 
to be positively so, and quite another thing 
to assert, that, as far as the party has knowl- 
edge, it is so. Chamberlain, at that time, re- 
lied upon his own personal exploration, and 
affirmed, that there was as much pine timber, 
as his own estimate stated, and that the state- 
ment was made bona fide. Yet, now', it is 
said to be a fraud in the defendant, that he 
came to the same conclusion. Which had the, 
best means of knowledge. Chamberlain or 
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the defendant? Chamberlain says, that he 
does not recollect, that he told the plaintiffs 
of the defendant's estimate of the lands, or 
what he said as to that; but he only com- 
municated the map, and his own estimate, 
and the terms of sale of the defendant. What 
influence, then, could the defendant's remarks 
have had upon the pui'chase by the plaintiffs? 
If they never knew, that they were made, 
the plaintiffs could not be deceived by them. 
There seems to me, no ground, therefore, to 
sustain the fourth count 

As to the 5th count. The fifth count relies 
upon the false representation of the defend- 
ant, as to the quantity of timber on certain 
lots. This Is endeavored to be maintained 
solely upon the supposed statement of the de- 
fendant's agents, or upon the conversation 
with Chamberlain, when his estimate was 
shown to the defendant. The same considera- 
tions apply here as apply to the second count, 
and with the same force and stress. 

The 6th count merely embodies the others; 
and therefore requires no distinct considera- 
tion. 

I have thus finished this brief review of the 
several counts, and have no difficulty in say- 
ing, that none of them are, in my judgment, 
sustained by the evidence. Hitherto nothing 
has been said by me as to the comparative 
credibility of the witnesses. The plaintiffs' 
case stanos wholly, or mainly, upon the cred- 
ibility of Chamberlain and Coffin. Chamber- 
lain stands in a peculiar situation. He was a 
co-purchaser in effect. He was the agent, 
who made the bargain. His testimony is giv- 
en after several years have elapsed, and it is 
of mere oral conversations and statements 
made by the other parties, after great chan- 
ges of opinion on the part of the plaintiffs as 
to the value of the property, and great changes 
iu its market value. Chamberlain, imtil a 
recent period, constantly affirmed, that the 
bargain was a good one. He is contradicted 
in many things stated by him, by Garland 
and Stetson, jr. Under all the circumstances, 
—the great lapse of time, the intermediate 
acts and acquiescence of the plaintiffs, the 
difficulty of giving entire credit to witnesses, 
testifying to conversations and occurrences 
several years ago, and the conflict and op- 
position of the evidence on many important 
particulars, I should not feel myself justi- 
fied in saying, that there was a sufficient 
ground, on which the court ought to pro- 
nounce a judgment for the plaintiffs. I am 
well satisfied, that it is my duty to declare, 
that the plaintiffs have not made out their 
case, and that judgment ought to pass for the 
defendant. 

Judgment for the defendant. 
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SANOHO V. ATWOOD.i 

District Court, D. New York. Dec. 28, 1848. 

Costs — lis ADJiiRALTr — ^To Pkoctor — To Clerk — 
To Commissioners. 

[This was an action by John C. Sancho 
against James N. Atwood. Appeal from tax- 
ation of costs.] 

BETTS, District Judge. The appeal from 
the taxation of costs presents three topics 
for the consideration of the court. 

First. "Whether the advocate and proctor 
can charge $1.25 in each of several sequent 
motions before the court, when necessarily 
in attendance to make one of them. The 
taxing officer allowed ?1.25 for attendance 
on return of the monition, and disallowed 
the charges for attendance on the motion 
that the mai-shal return the monition and 
that the respondent be called. These mo- 
tions are distinct, and require several and 
independent proceedings. The libellant can- 
not proceed in his cause without application 
to the court, and for its specific order in these 
particulars, and accordingly I think the char- 
ges for the motions designated, fall plainly 
within the tariff 6f fees established for this 
court. By that the proctor is allowed 62i^-100 
for every necessary motion made in court, 
on every necessaiy proceeding in a cause. 
The taxation is therefore so far over-ruled, 
and §3.75 for such extra attendances allowed 
in the bill, must be stricken out. 

Second. The next point on appeal is, that 
the failing party is not to be charged clerk's 
costs for orders actually entered on behalf 
of the succeeding party in the progress of 
the cause. These orders, it is shown, are 
entered necessarily in the progress of the 
cause, and are spread in extenso upon the 
minutes. I perceive no ground for absolving 
the defendant from payment of these costs. 
They are incurred by the libellant, and are 
indispensable to his pursuing his action. The 
appeal on this head is over-ruled. 

Third. The last question relates to the limi- 
tation of the fees of commissioners for tak- 
ing testimony, supposed to be made by the 
act of congress of August 12, 1848 (Sep. 
Laws [Richie & Heiss Ed.] 149 [9 Stat. 284]). 
The commissioner's fees in this case were 
taxed at $6.75, and it is contended that they 
are now limited by statute to $2. I shall 
not discuss the point on this appeal. The 
same question was raised in the circuit court 
at the last term before both judges, and it 
was held that the provision of the act refer- 
red to applied only to suits of the United 
States, and to fees to be paid out of the 
treasury of the United States. 

Under that construction of the statute, it 
does not affect the compensation of commis- 
sioners in individual suits, and accordingly 
the allowance in the present instance was 
properly made. 

1 [Not previously reported.] 
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Case No. lS,S91b. 

The S. & B. SMALL, 

[8 Ben. 523.] i 

District Court, E. D. New York. Oct, 1876. 

Pilotage— In the Sound — Limit op Distance- 
Costs. 

1. P., a pilot, offered his services to a schooner 
bound throuph Hell Gate, at a point as far east 
as a line S. S. E. from Block Island, and was 
refused; and afterwards B., another pilot, of- 
fered Ids services to the same vessel off Oat 
Neck, and was also refused, and thereupon B. 
libelled the schooner to recover half-pilotage un- 
der the statute; and it was alleged in defence 
that, after arriving at New York, the schooner 
settled the claim of P. by paying him a sum 
less than half-pilotage, and that B. was not the 
first pilot to tender his services and could not 
recover: Held-, tiiat it is not reasonable that 
Hell Gate pilots may make legal tender of 
service as far east as Block Island, where their 
services cannot possibly be needed. 

[Cited in The Glaramara, 10 Fed. 680.] 

2. The tender of service by P- was not valid, 
and therefore the tender by B. was the first one 
legally made. 

3. The controversy being forced upon the ves- 
sel by two pilots to settle their conflicting claims, 
no costs would be given to the libellant 

In admiralty. 

Beebe, Wilcox & Hobbs, for libeUant. 

A. J. Heath, for claimants. 

BENEDICT, District Judge. This is an ac- 
tion by Alexander Banta, a Hell Gate pilot, 
■ to recover half-pilotage. The libel avers a 
tender of services in Long Island Sound, ofe 
Oak Neck, to the schooner S. & B. Small, a 
vessel then bound through Hell Gate, draw- 
ing 10 feet of water. It is also averred that 
the libellant was the first to tender his serv- 
ices, and that they were refused. 

The answer admits that the schooner was 
bound through Hell Gate, as alleged, and that 
the libellant is a duly licensed Hell Gate pi- 
lot. It denies the other allegations of the 
libel and specially that the libellant was the 
first pilot to tender his services for the voyage 
in question, and avers that the first tender 
was made by a pilot named Charles H. Palm- 
er, who denianded and was paid half-pilotage 
by reason of such tender and refusal. The 
evidence on the part of libellant proves the 
tender of services by the libellant on the 28th 
of July, off Oak Neck, and refusal thereof, as 
averred in the libel. 

The evidence on the part of the claimants 
proves that on the 26th day of July, this ves- 
sel, when about south-south-east of Block Is- 
land, bound to the Sound, was boarded by 
the Hell Gate pilot, named Palmer, and a 
tender of services to pilot her through the 
Gate was then made and refused; that such 
a tender and refusal had been made the ba- 
sis of a demand for half-pilotage by Palmer, 
and that, after the vessel had passed through 
the Gate and arrived in New York, and after 

'1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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notice of the libellant's demand, the master 
of the vessel bad compromised the demand of 
Palmer tiy paying a sum less than half-pilot- 
age. 

Upon the facts, the question of law arises, 
whether a Hell Gate pilot can make a legal 
tender of his services, to pilot a vessel 
through Hell Gate, to a vessel at the time 
not in the Sound although destined thereto. 

I have on former occasions adverted to the 
difficulty in fixing a limit to the distance from 
port at whicli a pilqt may tender his services, 
and I have also had occasion to refer to cases 
showing the policy of the pilot laws to be in 
general to encourage early tender of pilot 
services. I do not, however, tbink: that the 
principle can be carried so far as to support 
the tender set up in this case by way of de- 
fence. 

It seems reasonable to say that the master 
of a vessel cannot be required to determine 
whether he will or will not accept the serv- 
ices of a pilot, when his vessel is so far dis- 
tant from the channel, as to which the pilot 
is supposed to be informed and for which his 
services .are needed, that the presence of a 
pilot on board for the piurpose of navigating \ 
those channels would, under all possible cir- 
cumstances, be absvird. A pilot may well be 
taken when those channels are shortly to be 
navigated, and it would not be unreasonable 
to take a pilot in time to enable him to as- 
certain the capacity of the vessel and her 
ability to work before reaching those chan- 
nels. But to take a pilot near Block Island 
for the purpose of navigating Hell Gate in 
safety would be no proper precaution, but a 
foolish act under all circumstances. 

In this case the evidence is, that while 
some few pilots have made tenders ilot far 
from Block Island, rather, as I apprehend, 
for the sake of being refused than with the 
intention of piloting the vessel, it is not usual 
for vessels to take pilots there, and no sort 
of necessity exists for the presence there of 
a Hell Gate pilot The result of upholding 
a tender there made would therefore be to 
induce the Hell Gate pilots to withdraw 
themselves from the locality where the law 
supposes there is need of pilots' services, in 
order to betake themselves to Block feland 
for the purpose of intercepting the ships with 
a tender of services there, where by no pos- 
sibility can their services be required. It 
therefore seems more reasonable to conclude 
that the master of this vessel was under no 
obligation to determine whether he would or 
would not have a pilot through Hell Gate, 
when his vessel was as far east as a line 
south-south-east of Block Island; and that he 
did not become liable to pay half-pilotage by 
reason of his refusing to accept tlie services 
tendered at that place by Palmer. 

It follows that the libellant was the first 
pilot to tender his services within the mean- 
ing of the law, and he is consequently enti- 
tled to his half-pilotage. I shall not, how- 
ever, give him costs, for I consider that the 
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controversy is one forced upon the vessel by 
a difference of opinion between two Hell Gate 
pilots as to their respective rights. 

Let a decree he entered for the half -pilotage 
demanded, but without costs. 



SANDER (UNITED STATES v.). See Case 
No. 16,219. 



Case No. 12,292. 

Ex parte SANDERS. 

[3 App. Ck)m'r Pat. 438.] 

Circuit Court, District of Columbia. Feb. 20, 
1861. 

Patents — Improvemkstin CossTKUCTiifO Powder 
Mills — Object to be Attained— Misleading. 

[1. Where it does not appear that an alleged 
improvement in constructing powder mills, so as 
to prevent loss of life and property from explo- 
sions, would have that effect, a natent is prop- 
erly refused on the ground that it would mis- 
lead the public] 

[2. The court, on appeal from the commis- 
sioner of patents, is limited to the papers and 
evidence which were before the commissioner, 
and has no power to receive proofs of experts 
as to the utility of an invention; nor has it 
power to send the case back to take such proofs.] 

Appeal [by D. G. Sanders] from the decision 
of the commissioner of patents, refusing him 
a patent for alleged improvement in con- 
structing powder mills. 

DUNLOP, Chief Judge. I have carefully 
read the papers in this case and the argument 
of the appellant's counsel. There is no doubt, a 
powder explosion in the granulating chambers 
of the appellant's proposed structure, being of 
weak and fragile materials, would first throw 
down these chambers, which are capable of 
making the least resistance, but there is no 
certainty that the inner and stronger built 
tower, the depository of the manufactured 
powder, would successfully resist the explo- 
sion. That would depend upon the quantity 
of combustible material in the granulating 
and pounding chambers when the accident oc- 
curs. The appellant's proposed inner strong 
built tower would be of no patentability, un- 
less it was shown to be a protection to life and 
property in the usual and ordinary mamifac- 
ture of gun powder. No such proof is given, 
and in the absence of it, as the examiner 
properly argues, the grant of a patent would 
mislead the public, and tend to engender a 
false security in manufactures and workmen, 
producing, perhaps, greater risk of life and 
property than now exists, in this dangerous 
manufacture. I think the commissioner was 
right in sustaining the examiner board of ap- 
peals, and refusing the appellant a patent. 

I have no power, as is intimated in the 
fourth reason of appeal, to send the case back 
to the office, to prove, by competent experts, 
the alleged utility of the structure or to re- 
ceive or hear such proof on this appeal. I 
am limited by law to the papers and evidence 



which were before the commissioner. I over- 
rule all the reasons of appeal, and do, this 
20th of Februaiy, 1861, affirm the judgment of 
the commissioner of date the 15th of October, 
1859. I return herewith all the papers, draw- 
ings, and model, with this, my opinion and 
judgment, this 20th February, 1861. 



Case No. 12,293. 

SANDERS V. The ELLEN HARDY. 

[1 Leg. Gay. 22; 1 Chi. Leg. News, 285.] 

District Court, D, Minnesota. 1869. 

Maritime Lien — Loss or Damage To Goods — 
Affreightment. 

[This was a libel by J. H. Sanders against 
the steamboat EUen Hardy.] 

NELSON, District Judge. 1. If a person 
is engaged in ti-ansporting merchandise on 
vessels navigating om* inland waters, the 
service is maritime, and the admiralty court 
will enforce the contract If the conveyance 
is by land, the service is not maritime, and 
the remedy is at common law. 

2. The contract in this case was for mari- 
time service, and the failure to comply with 
any part of it gave the libellant his remedy 
in admiralt3\ The maritime law gives a lien 
upon the vessel for the safe conveyance and 
delivery of the goods according to the con- 
tract, and the freighter a lien upon the goods 
to secure the payment of the freight; and 
the fact that a charter party existed, of 
which the shipper had no knowledge, cannot 
change the liability or relieve the boat from 
the lien which the contract establishes. 



Case No. 12,294. 

SANDERS V. HAMILTON. 

[Brunner, Col. Cas. 20;! 2 Hayw. N. C. 220, 
282.] 

Circuit Court, D. North Carolina. Dec, 1SU2. 

Indemnity — Measure op Damages — Evidenck 
— Effect of Judgment. 

1. A. sold to B. a negro, and agreed that if 
B. would defend a suit brought against him for 
the negro, he. A., would make good the dam- 
ages sustained. Upon the negro's being recov- 
ered from B, it was held that he was entitled 
to recover from A. in damages the value of the 
negro at the time of the recovery, and not the 
present value. 

2, In this case it was held further that the 
record of the recovei-y against B. by a third 
person was not evidence against A. of sucli 
third person's title; but was evidence to show 
the fact of B.'s eviction, and the amount of the 
damages. 

At law. 

MARSHALL, Circuit Justice. It is said 
Hamilton warranted the wench from whom 
descended the slaves afterwards recovered by 
Streeter from Sanders. The record of that 



1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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recovery is now offered to be read to prove 
Streeter*s title. I am of opinion that as Ham- 
ilton was no party to tliat suit, nor privy, it 
cannot be read to prove Streeter's title; it 
may, however, to show that Sanders was 
evicted. 

And it was' accordingly read for that pur- 
pose only. 

The declaration stated that ECamilton's 
agent had sold a negro for Hamilton to 
Sanders, who was sued for the increase; in 
consideration whereof, and that Sanders had 
promised he would defend the suit. Ham- 
ilton promised that if judgment should be 
obtained against Sanders, he, Hamilton, 
woidd make good the damages; that San- 
ders did -defend the suit, and had judg- 
ment against him. One question upon the 
ti'ial was, how the damages should be as- 
sessed; whether according to the present 
value of the negroes, or of the value when 
recovered. 

MARSHALL, Circuit Justice. The jury 
should assess damages according to the value 
at the time of recovery; for supposing he 
was to have the present value, he should 
bear the loss in case of the death of the 
negroes, or other loss since the judgment; 
and besides, the plaintiff's demand arises im- 
mediately upon the recovery, and is not to be 
influenced by after circumstances. 

In the progress of this cause it was moved 
that the record of the recovery between 
Streeter and Sanders should be read. 

PER CURIAM. It may be read to prove 
that there was a recovery and the amount of 
damages, but not to prove that Streeter had 
title, because Hamilton was not a party or 
privy. 

A juror was withdrawn, and the plain- 
tiff's counsel moved for leave to add a count, 
which the court said was necessary, to ar- 
rive at the merits, but would not admit the 
amendment except upon the condition of pay- 
ing all the costs to this time. He accepted 
of these terms, and made the amendment. 



Case "No, 1S,S95. 

SANDERS V. LOGAN et al. 

\2 Fish. Pat. Cas. 167; i 9 Am. Law Res. 475; 
2 Pittsb. Rep. 241; 8 Pittsb. Leg. J. 361.] 

Circuit Court, W. D. Pennsylvania. May 13, 
1861. 

Patents — Infringement — Equitable Relief — 
Measure of Damages — License Fee — Profits 

— ^WlNNOWIKG MaCHIXE — WOVELTT — ABANDON- 
MENT. 

1. The circuit courts of the United States, 
having jurisdiction in equity of controversies 
arising under the United States patent laws, do 
not act as ancillary to a court of law, and, 
therefore, do not require the patentee first 
to establish his legal right in a court of law 
and by the verdict of a jury. 

[Cited in Hoffheins v. Brandt Case No. 6,575; 
McMuUin V. Barclay, Id. 8,902.] 

1 fReportod by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



2. Where the injury done to a patentee by in- 
fringement of his patent is not in the use of 
his invention, but in making use of it without 
compensating the patentee therefor, it being 
the interest of the patentee that his invention 
should be used and adopted by all, the measure 
of "actual damage" is the price or value of a 
license to use it, 

3. In such cases, the measure of damage be- 
ing a certain sum, an account of profits is not 
required, and the jurisdiction of a chancellor 
need not be invoked. 

[Cited in Knox v. Great "Western Quicksilver 
Min. Co., Case No. 7,906; Vaughan v. Cen- 
tral Pac. R. Co., Id. 16,897; Vaughan v. 
East Tennessee, V. & G. R. Co., Id. 16,- 
898; Brown v. Deere, 6 Fed. 490; At- 
wood V. Portland Co., 10 Fed. 285; Hoe 
V. Boston Daily Advertising Corp., 14«Fed. 
916: Smith v. Sands, 24 Fed. 472; Con- 
solidated Roller-Mill Co. v. Coombs, 39 Fed. 
804; Campbell Printing-Press & Manuf'g 
Co. V. Manhattan R. Co., 49 Fed. 934.] 

4. Injunction is not the proper remedy in such 
cases: it is a remedy used only for prevention 
and protection, and not to enforce the payment 
of money, nor for extortion. 

[Cited in New York Grape Sugar Co. v. Amer- 
ican Grape Sugar Co.. 10 Fed. 837; Whit- 
comb V. Girard Coal Co., 47 Fed. 318.] 

5. A court of law may treble a verdict for 
"actual damage" in a patent suit, where the 
defendant has acted wantonly or vexatiously, 
but a court of equity can inflict no exemplary 
or punitive damages. 

[Cited in Livingston v. Jones, Case No. 8,- 
414.] 

6. In Sanders' patent for improvement in 
winnowing machines, issued June 19, 1849, re- 
issued April 10, 1855, the claim in the original 
patent is a correct description of the whole in- 
vention. The third claim of the reissued pat- 
ent is too broad. The use of a vertical blast 
spout, so armnged that grain is cleaned from 
impurities \v' ''nn said spout, was not new. 

7. The use of several machines in public, for 
more than two years prior to applying for a 
patent, although slightJy varying in form and 
arrangement, yet substantially the same as 
afterward patented, can not be alleged to be 
experimental, so as to avoid the legal conse- 
quences of such prior use. 

[Cited in American Hide & Leather S. & D. 
Mach. Co. V. American Tool & Mach. Co., 
Case No. 302; Andrews v. Hovey, 124 U- 
S. 709, 8 Sup. Ot. 681.] 

8. The obvious construction of section 7 of 
the act of 1839 [5 Stat. 354] is that a purchase, 
sale, or prior use, within two years before ap- 
plying for a patent, shall not invalidate, unless 
it amounts to an abandonment to the public. 

9. Abandonment may take place within the 
two years prior to the application for a patent. 

[Bill filed by Benjamin D. Sanders against 
John T. Logan, William Bagley, and others 
for infringement of letters patent No. 6,545, 
granted to complainant for improvement in 
winnowing machines, issued the 19th Tune, 
1849, reissued April 10, -855 (No. 306), pray- 
ing for injunction to restrain the defendants 
from further use of said improvement, and 
for an account, &c.] 2 

The claim of the original patent was as fol- 
lows: "What I claim as my invention is the 
trunk F giudually enlarged from below up- 

2 [From 9 Am. Law Reg. 475.] 
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Ward, and communicating with tlie atmos- 
pheric current through the screen H in com- 
munication with hopper E; and the fan pla- 
ced at the end of the opposite vertical trunli 
D to separate the chaff and other impurities 
from the grain, in the manner substantially 
as herein described." The invention is more 
fully and clearly described in the extract 
from the reissued patent, which, including the 
claims, is given below: "A represents ihe 
frame of the machine, of rectangular form, 
and provided with a step at the lower end, 
in which the lower end of a vertical shaft B 
Is inserted. On the shaft B a fan C is attach- 
ed, inclosed by a fan box, the center of which 
comihunieates with a vertical spout D of any 
proper form. The upper end of the spout D 
is connected with a liorizontal spout E hav- 
ing a stopper E at its lowest part or side. 
The opposite end of the horizontal spout E 
is connected to a vertical spout F, that a 
requisite quantity of air may be admitted in- 
to the spout. At about twelve inches from 
the lower end of the spout F, and within it, 
there is placed a screen H, constnicted of 
about No. 9 wire. The grain passes over this 
screen into the hooper <i, which is fixed under 
it, a space (a) being left for this purpose. The 
fan G is put in motion, by any power, by a 
band passing around a pulley on the shaft B. 
A partial vacuum is formed in the trunk by 
the motion of the fan G, and the air rushes 
into the lower end of the spout F, and passes 
in a current through the screen H, lifting up 
the chaff and everything specifically lighter 
than the sound gi-ain, which passes into the 
hopper G, while the more heavy matter of 
the refuse is carried over the top of the 
spout F and into the horizontal spout E .and 
falls into the hopper Ei. The chaff and oth- 
er light impurities are carried along through 
the fan box, and conducted out by the spout 
(d). Tiie trunk P, being gradually enlarged 
in area, from its lower end upward, prevents 
any good or sound grain passing into the hori- 
zontal spout E, as the strength of the blast, 
of course, diminishes with tlie increased arei, 
and consequently the sound grain can not be 
carried over the top of the spout F. Having 
thus described my invention, what I daim as 
new, and desire to secure by letters patent, is: 
1st, The employment or use of a vertical blast 
spout F, gradually enlarged from its lower 
to its upper end, so that the strength of the 
blast is decreased in the upper portion of the 
spout, owing to the increased space or area of 
the spout, for the purpose of preventing uny 
sound or perfect giuin being carried, with the 
light foreign matter, over the upper edge of 
the spout, the blast being formed or generat- 
ed in said spout in any proper manner. 2nd. 
I claim the blast spout F, either gradually 
enlarged from below upward, or of the same 
dimensions throughout, and communicating 
with the atmospheric current througii the 
screen H in combination with the hopper Ei, 
and the fan placed at the end of the opposite 
vertical spout D to separate the chaff and 



other impurities from the grain, in the man- 
ner substantially as herein described, ^i'"!- I 
claim the employment or use of a vertical blast 
spout, either gradually enlarged from below 
upward, or of the same dimensions through- 
out, when said blast spout Is so arranged that 
the grain is cleaned or separated from impuri- 
ties within said vertical spout." 

[The respondents' answer alleges that the 
patent is void— First, for the want of novel- 
ty; second, by reason of public use by pat- 
entee and others for more than two years 
prior to the application for a patent; third, 
by reason of abandonment prior to the appli- 
cation; fourth, prior description of the al- 
leged invention in public printed works; fifth, 
that the patentee was not the inventor. The 
answer also denies the infringement. The na- 
ture of the invention and the claims are set 
forth in the opinion of the court. On the 
plea denying the infringement, the respond- 
ents showed that in their machines the ver- 
tical blast-spout, in which the grain is clean- 
ed, is or the same dimensions throughout, 
and that the blast-spout in their machines 
does not communicate with the atmospheric 
current through a screen; and, therefore, 
they claimed that they did not use the com- 
bination set forth in the complainant's pat- 
ent. In proof that the subject-matter of the 
third claim of complainant's reissued patent 
was not new at the time of his alleged in- 
vention, they offer in evidence the following 
patents, viz.: Orrin Lull's smut machine, pat- 
ented 6th April, lSi3. James Coppuck's grain- 
cleaning machine, patented 24th AprU, 1841. 
Phillips & Jackson's winnowing machine, pat- 
ented 4th May, 1841. Joseph Johnson's smut 
machine, patented September 4, 1842.] 2 

T. A. Lowrie and E. M. Stanton, for com- 
plainant. 

George Shiras and W. Bakewell, for defend- 
ants. 

Before GRIEE, Circuit Justice, and Mc- 
OANDLESS, District Judge. 

GRIER, Circuit Justice. The complainant 
alleges, in his bill, that he is the orlgioal and 
first inventor and patentee of "a machine for 
winnowing and cleaning grain of chaff, smut, 
and other impurities." Hjs original patent 
was dated June 19, 1849. It was afterward 
surrendered and a new patent granted, wuth 
an amended specification, on April 10, IS-jo. 
The bill prays for an injunction and an ac- 
count; and yet admitting the validity of the 
patent and its infringement by respondents, it 
is clear that, as a proper remedy for the in- 
jury complained of, neither an injunction nor 
an account is necessary or proper. The in- 
vention claimed is for an improvement in the 
machinery of grist mills, and the only injury 
to plaintiff's rights exists not In using his in- 
vention, for it is his interest that all mills 
should adopt and use It, provided he is paid 

2 [From 9 Am. Law Reg. 475.] 
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Ihe price of a license. Such price or value of 
a license is the true measure of the "actual 
damage" suffered, and of the remedy which 
the patentee can obtain, or has a right to claim 
in equity. A court of law may 'treble such 
a verdict where the defendant has acted wan- 
tonly or vexatiously. Where the measure of 
damage is a certain sum, and does not retjuire 
an account of profits, the peculiar jurisdiction 
of a chancellor is not needed for that purpose. 
The remedy by injunction is neither necessary 
nor proper to enforce the payment of money. 
It is true that injunctions are now more liber- 
ally granted than in former times, yet the 
granting or refusal of them rests in the sound 
discretion of the court A. rash or indiscreet 
exercise of this power may be very oppressive, 
of no use to the complainant and ruinous to 
the defendant As a remedy, it should be 
aflministered only for prevention or protection. 
Where it is not necessary for these purposes, 
it is merely vindictive, injuring one party 
without benefit to the other. There are many 
cases of patents where it is the only efficient 
remedy to protect the patentee, and prevent 
continuing trespasses on his rights. But there 
are others in which it answers neither pur- 
pose, and is only used for extortion or venge- 
ance, A chancellor who would issue an in- 
junction to stop a mill or manufactory, loco- 
motive or steam engine, because in its con- 
struction some patented device or machine 
has been used, would act with more than 
doubtful discretion. Stopping the mill or 
steam engine might inflict irreparable injury, 
but could not benefit the inventor. The com- 
pensation to him for this trespass on his rights 
is the price of a license. The wrong done him 
is not tlie use of his invention, but the non-pay- 
ment of a given smn of money. To issue an 
injunction in such a case, where neither pre- 
vention nor protection is sought or required, 
but only compensation, would be an abuse of 
power. An injunction is not to be used as 
an execution or for extortion. 

The cU'Cuit courts of the United States have 
jurisdiction of conti'oversies arising under the 
patent laws by direct grant from congress. 
They do not merely act as ancillary to a court 
of law, and therefore do not require the pat- 
entee to establish his legal right in a court of 
law and by the verdict of a jury. There has 
been no objection intei^posed to the jurisdic- 
tion of the court in this case, nor do I wish 
to be considered as deciding that the court has 
no jurisdiction, but rather as suggesting to 
<;ounsel whether they have chosen the proper 
tribunal, when the bill exhibits a case where 
neither account nor injunction is a proper 
remedy, but only a decree for a certain sum of 
money, with interest, as fixed actual damage. 
A court of equity can inflict no exemplary or 
punitive damages as a court of law may. 
Hence the party may have better remedy in 
41 suit at law. 

The complainant's patent gives the follow- 
ing general description of the nature. of his 
invention: "The nature of my invention con- 



sists, first, in separating the chaff, smut, and 
other impurities from grain, by subjecting the 
same to a blast within a vertical spout, as 
will be hereafter shown, whereby the sound 
grain, by its superior gravity, is prevented 
from being carried upward by the blast or 
current of air, and, at the same time, the im- 
purities, which are light, follow the current, 
and are drawn through the fan-box and dis- 
charged tlirough the longitudinal trunk of the 
same, the light or imperfect gi*ain being car- 
ried upward and lodged within a hopper at 
the lowest part of the horizontal trunk. My 
invention also consists in the combination of 
vertical blast spouts, screen, hopper, and fan, 
arranged and operated, as will be hereafter 
shown and described." 

The claim set forth in the original patent of 
1S49 is a correct description of the whole in- 
vention. The amended patent of 1855 de- 
scribes the same invention, with immaterial 
variations, or more minute directions as to 
size and shape. The chief difference is, that, 
the claim of the last is made broader than that 
of the original, whether better may be doubted. 

The answer of respondents alleges: 1. 
That complainant was not the original and 
first inventor of the machine, or combination 
of devices, claimed as his invention. 2. But 
admitting him to be so, he had abandoned his 
invention to the public prior to the application 
for a patent. 3. The invention was in public 
use, with knowledge and consent of complain- 
ant, more than two years previous to his ap- 
plication for a patent 4. That the machine 
used by the defendant does not infringe the 
rights of complainant If any one of these 
allegations be established by the evidence, the 
respondents are entitled to a decree. 

I see no reason to doubt that the plaintiff is 
the original inventor of the device in the first 
claim, and, also, of the combination claimed 
in the second, notwithstanding the valuable 
suggestions and assistance rendered to him by 
his partner, Justus, in perfecting his machine. 

The third claim is too broad. The vertical 
spout had previously been used, in the same 
way, in other machines invented and patented 
for the purpose of cleaning grain from its im- 
purities. It is to be found in Lull's smut ma- 
chine, patented in 1843, and in some others. 

Sanders made his first machine in ISM. It 
embodied the ideas of his subsequent patent 
as to the combination of devices to be used, 
though differing somewhat in arrangement 
and form. He had put it in operation in 
Hugh Ryland's mill in Virginia. Afterward, 
in September, 1855, when he was in the em- 
ploj^ment of Justus, with whom he had first 
learned his trade of millwright, and assisting 
him in his erecting the machinery of Davis' 
mill, he informed him of the machine he had 
put in operation in Virginia. Justus seized 
upon the ideas suggested by Sanders, made 
plans and a model, improving upon them, and 
erected the machine, substantially as it was 
afterward patented, in Davis' mill. This was 
in December, 1845. In July, 1846, Justus 
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erected one of these machmes for Crawford. 
In September, Justus and Sanders entered 
into partnership as millwrights. Sanders sug- 
gested that they should take out a joint pat- 
ent for the invention. Justus said he thought 
it did not deserve a patent; there was too lit- 
tle to be patented. They then proceeded to 
put these machines in every mill which they 
were employed to erect during their partner- 
ship, which was dissolved in 1S48- They con- 
sidered the machine as completed by their 
joint invention, and freely gave it to the pub- 
lic till November 30, 1S48, when Sanders en- 
tered his claim for a patent. 

It is clear, therefore, that assuming that 
Sanders was the sole inventor of the machine, 
as perfected in 1S45, with Justus' assistance, 
yet that he was not entitled to a patent for 
the same. The evidence established a clear 
case of abandonment, and, moreover, that the 
invention was publicly used, with the knowl- 
edge, consent, and approbation of the com- 
plainant more than two years previous to his 
application for a patent The allegation that 
these machines were made and incorporated 
into so many mills all over the country for 
the purposes of experiment, is too absurd to 
be entertained for a moment. 

By the act of July 4, 1836 [5 Stat. 117], a 
use of an invention by a single person, or a 
sale of the thing invented to a single person, 
might amount to such a public use, without 
consent and allowance of the patentee, as 
would forfeit his right to a patent. 

Section 7 of the act of 1839 [5 Stat. 354], 
provides a remedy for cases where the con- 
duct of the party does not show an actual 
abandonment. It secures the rights of those 
who may have purchased or constructed any 
newly-invented machine prior to the applica- 
tion for a patent. It provides that "no patent 
shall be held to be invalid by reason of such 
purchase, sale, or use prior to the application 
for a patent, except on proof of abandon- 
ment of such invention to the public; or that 
such purchase, sale, or prior use, has been for 
more than two years prior to such application 
for a patent." The obvious construction of 
this section of the act is, that a purchase, sale, 
or prior use, shall not invalidate, unless it 
amounts to an abandonment to the public. 
Although I am of opinion that the evidence 
exhibits a clear case of abandonment, as dis- 
tinguished from the "purchase, sale, or prior 
use," which it tolerated for two years, it is not 
necessary to rest our decision on that point 
alone, or to attempt to draw a line of distinc- 
tion which might Jae applicable to other cases. 
The prior use has been proved to have ex- 
isted more than two years before application 
for a patent. 

As I think the respondents have supported 
this plea, they are entitled to a decree; I need 
not, therefore, enlarge upon the plea denying 
the infringement, further than to say, I think 
the respondents would have been entitled to 
a decree in their favor on that point also. 

The bill must be dismissed, with costs. 



Case No. 1S,S96. 

SANDERS V. PARSONS. 

[3 App. Com'rs Pat. 230.] 

Circuit Court, District of Columbia. Nov. 2, 
1859. 

WlTXESS— Bias— UxCOKIiOBORATED. 

[Where the relation in which a witness stands 
to the cause makes it reasonable to suppose that 
he must labor under a strong bias to testify in 
favor of one of the parties, inconsistencies in 
his testimony may oe taken into consideration 
to dispute his entire testimony as unworthy of 
credit, especially where it is not corroborated.] 

Appeal from the decision of the commis- 
sioner of patents refusing to grant to him, said 
Hemy Sandei-s, letters patent for improve- 
ment in cultivator teeth, and awarding priori- 
ty of inventiOD to said Thomas E. Parsons. 

MORSELL, Circuit Judge. The appellant 
states his claim thus: "Having thus described 
my invention in cultivator teeth and the man- 
ner of constructing them, what I claim as new, 
and desire to secm'e by letters patent, is the- 
flanches, a, a, and semicircular projection, B, 
on the tooth, and the flanches, c, c, and pinion,, 
e, on the chair when constructed and arranged 
in relation to each other in the manner sub- 
stantially as desciibed and for the purposes 
set forth." The acting commissioner adopts 
for his opinion the report of the examiner, 
in which report it is stated: "In the matter 
of interference declared on the 17th day of 
November, 1858, between the applications of 
Henry Sanders and T. E. Parsons, for a patent 
for improvement in cultivator teeth, I have- 
the honor of making to you the following 
report: Parsons' witness, D. S. Maynard, 
whose testimony is unimpeached, states that 
he was first shown by Parsons a model of his- 
tooth, complete, on the 28th day of January, 
1857, which model he knows was made by 
Parsons, and that he also made a duplicate 
model of the same for the said Parsons in 
September, 1857. Witnesses Thomas May- 
nard, Deboe, and Grimes also testify to the- 
getting up of the said second tooth by May- 
nard in the fall of 1857. Witney Remington 
testifies to the constniction of the second 
model by Maynard from November 1st to De* 
cember 20th, but does not say in what year. 
Sanders' witnesses, Patridge and Sayer, whose- 
testimony is also unimpeached, testify that a 
model of Sanders* tooth was first exhibited 
to one of them about the last of February, 
1857, and to both on the 5th of March, 1857- 
I would therefore respectfully report that, in 
my opinion, priority of invention should be- 
decided in favor of T. E. Parsons." The com- 
missioner, immediately following, on the 
same paper, confirms the same, and adjudges- 
priority of invention in favor of said Parsons, 
etc., dated March 25, 1859. 

The appellant filed 12 reasons of ap* 
peal. The substance is that he has proved 
circumstances by his witnesses which show 
that the witness on the part of the appellee- 
was utterly unworthy of credit, and that 
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tberefore his testimony ouglit to have been 
ruled out by the comraissioner, and that the 
testimony so offei-ed by him fully established 
his claim to priority of invention. The re- 
port of the acting commissioner takes a gen- 
■eral notice of the reasons of appeal, and, in 
substance, adds nothuig to the reasons given 
in the opinion. Tire prineinle seems to be. 
to use his own language, that "admitting that 
D. S. Maynard (the appellee's witness) did 
so claim the improvement as his own proper- 
ty, it was not considered proper because of 
that fact to reject his contradictory statement 
when made under the solemnity of an oath, 
especially in the absence of any attempt to 
impeach him by the introduction of witnesses 
who would not believe him under oath. The 
office, therefore, felt bound to accept his 
sworn statement as true; and inasmuch as 
that statement clearly fixes the date of T. B. 
Parsons' invention a month prior to the time 
at which Sanders is shown to have invented 
the same thing, there seemed no alternative 
but to award priority to T. E. Parsons, as 
was done by the acting commissioner upon 
the recommendation of the assistant ex- 
aminer." 

Due notice of the time and place of the 
hearing of this appeal being given, the com- 
missioner laid before me all the original pa- 
pers, documents, and evidence, accordmgly; 
and the said parties failuig to appear and 
answer, according to the rules provided in such 
cases, the said case is taken up for considera- 
tion as submitted. The reason, as above stat- 
ed, appears to be the principal ground upon 
which the decision rests. If the witness in 
other respects stood fair and free from sus- 
picion, and only chargeable with such incon- 
sistencies, as by the rules of law might and 
ought to be reconciled, then the principles as 
laid down by the acting commi^ioner would 
certainly be correct; but where the relation 
in whicli.he has stood to the cause necessarily 
and naturally makes it reasonable to suppose 
he must labor under a strong bias to testify 
in favor of one of the parties, then the rule 
is entirely different,— more especially, when 
he testifies of facts taking place, in a place 
and at a time when, he says, no one else was 
present. Under such drcumstances, the only 
means of detecting falsehood, and security of 
the party against the injurious consequences 
thereof, is to allow him to show inconsisten- 
cies and improbabilities in the testimony of 
the witness, to show him enth'ely unworthy of 
credit, proceeding from corrupt motives. And 
this brings me to the consideration of the 
circumstances urged by the appellant to show 
error in the decision. 

As to the relation, he was joint in interest 
with the appellant until very shortly before 
taking the testimony under the authority giv- 
en by the commissioner, at which time he 
says he sold out his interest to his partner for 
the paltry consideration of five dollars and 
some balance on account of expenses in the 
application for the patent. It is stated that 
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the evidence of the sale of Maynard's interest 
was in writing. There is no such evidence 
among the papers laid before me. 

The commissioner supposes that the model, 
etc., which the witness made, as he says, for 
Parsons was a duplicate of the one shown to 
him by Parsons in January, 1837. The wit- 
ness does not ^y so. He says that he had 
not the model before him that Parsons show- 
ed him; that he did not know where it was 
at the time; that the tooth he made for 
Parsons was a complete tooth; that it was 
made from an old tooth of Sayer & Klimch's 
patent. This, without doubt, was the same 
which was presented with the petition on ap- 
plication of the appellee for a patent, and 
in which witness says he was one-half inter- 
ested, and for which he was joint in the 
expenses. He says he could not tell exactly 
when he made it, but it was before he left 
Sayer, Remington & Co.'s shop (the time pro- 
duced was about August or September), and 
that he claimed it as his invention, and that 
Parsons, in his various expressions, admitted 
the fact and thought it would supersede the 
tooth of Sayer «& Remmgton. 

Let what the witnesses have testified to be 
examined. The first witness was William H. 
Thomas. He says he had a conversation 
with Parsons in November, 1857, and at sev- 
eral other times, in which Parsons said that 
Maynard was getling up a tooth that would 
b^t Sayer & Remington's. About the 20th 
of November, after Maynard showed him the 
tooth (Exhibit 1 was the one so shown. 
Figures and drawings 1, 2, 3, is the same). 
Maynard said so also,— that it would beat 
Remington's. It is also the same that Par- 
sons called Maynard's tooth, and Maynard told 
him he was going to apply for a patent of this 
tooth. Maynard claimed it as his invention. 
Parsons said Maynard's tooth would beat 
Sayer & Remington's. Remington is the next 
witness. He says that, from conversations 
with Parsons, his understanding was that 
Maynard had got up, invented or projected a 
new cultivator tooth. On his cross-examina- 
tion witness says he does not know whether 
he said "project," "originate," or "invent." 
Gardner Maynard, the next witness, says that 
he assisted Dolphus in getting up a cultivator 
tooth; thinks it was in August, 1857; that 
Exhibit 1 is a correct drawing, the only ex- 
ception being that the one he helped to make 
had but one bolt, while the one in the draw- 
ing has two; that it was in Sayer & Reming- 
ton's shop. Grimes is the nest witness. He 
says that in the fall of 1857, the same tooth 
was shown by Masoiard to witness; that he 
believes Maynard told him he invented the 
tooth; that he said he was getting up a cul- 
tivator tooth that would beat Sayer & Rem- 
ington's tooth all to pieces; that he showed 
him a cultivator tooth afterwards that he 
said was his and Parsons' getting up together. 
Witness asked him who got it up. He said: 
"It was Parsons and I." He thinks that was 
the language. At one time Maynai-d told 
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him that he invented the tooth; at another 
time, that he and Parsons did. Do not these 
"Witnesses prove palpable inconsistencies be- 
tween what the witness Dolphus S. Maynard 
said at one time as to who was the inventor, 
and at other times different persons, and 
show most clearly that the tooth made in 
August or September was not a mere dupli- 
cate of the one which he says was shown to 
him by Parsons in January, 1857, and fm-ther 
show that this was the only one that was 
made by either Maynard or Parsons? That 
the invention for which the appellee is now 
applying for a patent is not the same which 
the witness says he saw a model of in Janu- 
ary, 1857, is, I think, pretty clear. The one 
in 1857 is said to have been made and in- 
vented by Parsons alone. The other is said 
(in a joint letter by Parsons & Maynard, 
among the files of the office, dated August 2, 
1858, in various parts of it) to be the joint 
invention of the two. Sanders proves his in- 
vention to have been about March 3, 1857. 
This, I think, upon the whole of the testimony, 
taken together, proves him to be the prior in- 
ventor. 

JIORSELL, Circuit Judge. I, JAIVIES S. 
MORSELL, assistant judge of the circuit court 
of the Disti-ict of Columbia, do certify to the 
honorable the commissioner of patents that, 
after notice duly given of the time and place 
appointed for the hearing of the above-men- 
tioned appeal, all the papers and evidence 
were laid before me by the commissioner, and 
the parties thereto having failed to appear, 
according to the rules established in such 
cases, the said ease was taken up and fully 
considered, and it is hereby adjudged and 
determined that there is error in said decision, 
and the same is therefore hereby annulled and 
set aside, and a patent is directed to be is- 
sued to said Hemy Sanders as prayed. 
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SANDERS V. The SEA FOWL. 

[N. Y. Times, Fed. 15, 1863.] 

District Court, S. D. New York. Feb. 10, 
1863. 

Practice in ADMiRaLTi — Suit fob Wages — De- 
fault — CONDEJINATION AND SaLE — AT 

What Stage Allowed. 

The libel was filed in this case [by Nathan 
B. Sanders against the schooner Sea Fowl] 
to recover seaman's wages. On the return 
of the process, no one appearing for the ves- 
sel, the libellant moved for a default and 
reference, and for condemnation and sale of 
the vessel, as has been the practice in the 
court. But the attention of the court being 
called to the matter, the question arose 
whether it was proper at this stage of the 
proceedings to move for a condemnation and 
sale of the property, and the question was 
submitted to the court. 



HELD BY THE COURT. That the court 
is unaware that any such usage has grown 
up in the practice of the court, or has been 
sanctioned in any instance by express order 
of the court, unless it was under intimation 
that the condemnation was assented to by 
the parties in interest. That the fundamen- 
tal principle regulating every branch of ju- 
dicature, in law, equity or admiralty, ex- 
acts a final positive judgment or decree de- 
tei-mining the sum so paid, antecedent to the 
sale of property to satisfy it. That the true 
reading of the rules of this court is in ac- 
cordance with this principle. That the de- 
cree proposed to be entered in this cause 
must be modified so as to rescind the order 
to issue execution upon the condemnation of 
the vessel. Such decree can only be allowed 
after the amount due is legally ascertained 
or assented to by the party charged by it. 



SANDERS (SEYMOUR v.). See Case No. 12,- 
690. 

SANDERS (UNITED STATES v.). See Case 
No. 16,220. 



Case Wo. 12,297. 

SANDERSON'S CASE. 

[3 Cranch, 0. C. 638.] 

Circuit Court, District of Columbia. May 
Term, 1829. 

Witness— Answer Tending to Criminate— Who 
TO Decide. 
A witness is not bound to answer, before the 
grand jury, to a question, the answer to which 
might implicate himself; and he is the sole 
judge whether it will. The court is to decide 
whether the answer could implicate the wit- 
ness. 

Memorandum. August 6, 1829. The fore- 
man of the grand jm-y came down, and stat- 
ed that a Mr. Sanderson had refused to an- 
swer who was the author of a certain pub- 
lication in "The Baltimore Republican," sup- 
posed to reflect upon the court and jury, in 
the trial of the cases of U, S. v. Watkins 
[Cases Nos. 16,649 and 16,650], although he 
said it was "confessedly" written in this Dis- 
trict; and that he said he could not answer 
the question without implicating himself. 

Before CRANCH, Chief Judge, and MOR- 
SELL, Circuit Judge. 

THE COURT (THRUSTON, Circuit Judge, 
absent) said, that it seemed to the court that 
he might be implicated by answering the 
question, and he was the sole judge wheth- 
er it would; and, if it would, he was not 
bound to answer the question. 

MORSELL, Circuit Judge, was not clear 
that it could implicate him. 

CRANCH, Chief Judge, thought that it 
might form a link in the chain of circum- 
stances, leading to a prosecution against him- 
self, as the publisher of the paper; for, al- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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thougli the paper was printed in Baltimore, 
it might have been published here. At least 
it is questionable, whether sending a paper 
here would not be a publication here; and, 
as the witness was now here, he might pos- 
sibly be prosecuted here. 
He was not compelled to answer. 



Case Wo. lS,S97a. 

SANDERSON et al. t. The ANN JOHNSON. 

[3 Adm. Rec. 159; 4 Adm. Rec. 527.] 

Superior Court, S. D. Florida. May 20, 1843. 

Salvage— Unxeoessart Labor— Compensation — 
How Detekmised — Estoppel. 

[1. Salvors should not have their compen- 
sation for services actually necessary reduced 
because they performed additional unnecessa- 
ry labor.] 

[2. The total amount of salvage compensation 
is determined by the value of the services to the 
property saved; not by the number of salvors.] 

[See, contra. The D. M. Hall v. The John 
Land, Case No. 3,939.] 

[3. The employment of an unnecessary num- 
ber of salvors, by the person to whom the sal- 
vage service is entrusted, is not censurable, but 
should not increase the total award.] 

[4. The master of a vessel in a dangerous sit- 
uation, after summoning wreckers to his as- 
sistance, will not be heard to object to the pay- 
ment of salvage on the ground that such assist- 
ance was unnecessary.] 

[This was a libel for salvage by Samuel 
Sanderson and others against the British 
brig Ann Johnson and cargo.] 

Wm. R. Hackley, for libellants. 
S. R. Mallory, for respondent. 

MAR'\t:N, J. The material facts in this 
case, as set forth in the libel, are veri- 
fied by the proof. It appears that the brig 
ran ashore at nearly high water on the night 
of the 16th, and on the next morning, when 
boarded by Sanderson and his associates, 
she was very much careened over and lay in 
much less water than she drew. Sanderson 
was employed to render his assistance in get- 
ing the brig off, and he lightened her by dis- 
charging a part of her cargo, carried out her 
bower anchor, and at high water, about 
twelve o'clock that day, hove the brig off, 
and brought her to this port. The principal 
points relied upon by the master of the brig 
to diminish the amount of compensation to 
Sanderson and his associates for the serv- 
ices rendered are: First. That Sanderson 
discharged cargo unnecessarily, and against 
his advice and judgment, and thereby in- 
creased the expenses of the brig and cargo. 
Second. That he, the master of the brig, em- 
ployed Sanderson and his crew only to ren- 
der him the necessary services, and the 
other vessels and crews were of no use. 
Third. That the brig was not in a dangerous 
situation, and he would have gotten her off 
at the same high water without assistance. 

As to the first point, that Sanderson dis- 



charged cargo unnecessarily: It appears in 
proof that the brig ran ashore near high 
water, and that the bottom, though smooth, 
was hard and rocky, and when boarded by 
Sanderson the brig was very much careened; 
that the master desired and advised Sander- 
son to carry out the bower anchor before 
he commenced Ughtening the brig, but San- 
derson hauled his vessel alongside the brig 
at once, and then employed a part of the 
force at command in lighteningthe brig and a 
part in carrying out and planting the anchor; 
that the business of cari-ying out the anchor 
and lightening the brig was going on at the 
same time, and as the tide rose to its height, 
the anchor being planted, and the brig light- 
ened, she was easily hove off. Now, it appears 
to me difficult to conceive of a more judicious 
mode, under the circumstances, to relieve 
this brig, uninjured, and in the shoi-test pos- 
sible time, than that adopted by Sanderson. 
It was important .and highly desirable that 
the brig should be gotten off as soon as pos- 
sible, to save her- from being injured by 
chafing, thumping, or being strained upon 
the rocks. Sanderson had force eno^lgh at 
command to carry out the anchor and light- 
en the brig at the same time. The appear- 
ances at the time evidently indicated that 
it would be necessary to lighten the brig.. 
Now, suppose that the whole morning had 
been consumed in carrying out the anchor, 
and the brig had retained her whole cargo 
on board, and it had been found by experi- 
ence, when it became high water, that she 
must be lightened before she could be got- 
ten off, the opportunity afforded by that 
high water would have been lost, and she 
must have remained on the reef until the 
next high water, or a much larger portion 
of her cargo must have been removed. It 
is conceded, that it was proved afterwards 
by the ease with which the brig was hove 
off, that the removal of the cargo was un- 
necessary. But at the time the cargo was 
removed the circumstances strongly indi- 
cated the necessity; and the actors are not 
to suffer a diminution of their just com- 
pensation for their services which were ac- 
tually necessary, as proved by the event, be- 
cause they performed other labor not neces- 
sary. 

As to the second point, that the master 
employed Sanderson and his crew only, and 
the other vessels and crews were unneces- 
sary: The compensation to be given to San- 
derson and his associates is to be measured 
by the value of the services to the brig and 
cargo, and not by the number of men em- 
ployed in rendering the services. It appears 
to me that Sanderson and his crew alone 
could have rendered all the service neces- 
sary to this brig, or, in other words, could 
have gotten her off in about the same length 
of time in which she was gotten off. The 
employment of the others was therefore un- 
necessary. But it is often difficult to de- 
termine what amount of force may be neces- 
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sary to relieve a vessel and cargo In the 
shortest time, and the employment of a 
supernumerary force is not censurable, but 
the vessel and cargo must not be charged 
with an increased salvage on account of such 
supernumerary force. 

As to the third point, that the vessel was 
not in a dangerous situation, and that the 
master could have gotten her off at the 
same high water without assistance; The 
vessel was on a smooth but hard and rocky 
bottom, exposed on the windward side to 
the sea from the Gulf, and on the leeward 
side to the shoaler water, and more danger- 
ous i-ocks. Now. if the weather had re- 
mained good, if the brig had stood upright 
on her keel, and not careened over on her 
bilge, if the master could have carried out 
his stream anchor with a sufficient scope of 
chain or hawser to have hove her off by, if 
these and other contingencies had all hap- 
pened, then the brig would not have been 
in a dangerous situation. But these contin- 
gencies were at the time doubtful and un- 
tried events. The master of the brig deem- 
ed her in a dangerous situation, or he 
would not have taken the assistance offered 
him. In my opinion he judged rightly. Sev- 
eral vessels have been lost on the same reef, 
and this vessel would have been in imminent 
peril upon a slight increase of the wind 
from the Gulf, unless she had been hauled 
off at the first high water. The master says 
he could have hauled the brig off at the 
same high water without assistance. This 
is possible, and indeed, since the event has 
proved the facility with which it was done, 
it is probable that the master could have 
caiTied out his stream anchor, and have haul- 
ed the brig off. But would be, in proper 
time, have carried out his anchor? Could 
he, without mishap or mistake, have carried 
it out with a sufiicieut scope of chain or 
cable to have hauled her off? Could he, 
without a pilot, have gotten her under way 
safely on a lee shore? All this is possible, 
and perhaps probable. 

The ti-ue state of this case is this: This 
brig was ashore on a dangerous reef of 
rocks, and the master, in view of all the 
circumstances, and in the exercise of his 
best judgment, deemed it necessary to em- 
ploy the wreckers to get her off. They went 
to work, and in a short time got her off in 
the manner related in their libel. They are 
to be compensated according to their merits 
and the value of their services. Their chief 
merit consists in the promptness with which 
they came to the vessel's relief and carry- 
ing out her heavy anchor. The lightening 
the brig I pretty much lay out of the ques- 
tion, for this, although deemed necessary 
and pnident at the time proved, in my opin- 
ion, to be unnecessary. In Walter v. The 
Montgomeiy [Case No. 17,120], the com-t 
said: "A prominent feature in the merit of 
the salvors is the promptness with which 
their services were rendered. This is a 



[21 Fed. Cas, page 328] 

quality highly commended in this court, up- 
on grounds of policy. A single anchor op- 
portunely carried out, the assistance of a 
single wrecking vessel for half an hour, will 
often save a large amount of property from 
total loss. 'Bis dat qui cito dat' " This re- 
mark is justly appUcable to this case. The 
carrying out of this anchor before the tide 
rose to its height saved the brig from in- 
jury. Had it not been carried out, the brig 
and cargo migTit have been lost. The value 
of the brig and cargo are not exactly known, 
and their appraisement would be attended 
with considerable expense and delay. I sui)- 
pose, however, that fourteen thousand dol- 
lars is not too high an estimate of their 
value. Under all these circumstances, and 
considering that these wrecking vessels are 
regularly employed in cruising and render- 
ing assistance to vessels situated as this 
brig was, that they are manned and sup- 
ported at a large annual expense, I do not 
think that two thousand dollars is too large 
a compensation to be given the wreckers 
for their services to this brig and cargo. It 
is therefore ordered, adjudged, and decreed 
that the libellants in this case are entitled 
to the sum of two thousand dollars for their 
services to the brig Ann Johnson and her 
cargo, rendered as set forth in their libel, 
and that upon payment thereof to the mar- 
shal, and the costs and expenses of this 
suit, he restore the said brig and cargo to 
the master thereof, for and on account of 
whom it may concern, 
o 

Case Wo. 1S,S98. 

SANDERSON v. COLUMBIAN INS. CO. 

[2 Cranch, C. C. 218.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1820. 

Marine Insurance— Repaiks — Method op Deter- 
mining — Custom. 

1. In ascertaining whether the loss upon a 
policy of marine insurance amounts to five 
per cent., a deduction must be made of one- 
third of the costs of the repairs, as an allow- 
ance for the difference of value between the 
new and the old materials. 

2. A general usage among shipowners and un- 
derwriters in relation to the settlement of av- 
erage losses., if known to the parties, becomes 
part of the contract, and binds the parties. 

This was an action upon a policy of insur- 
ance, to recover for damage exceeding five 
per cent, on 6,000 dollars insured on the ship 
Thomas. By terms of the policy, the under- 
writers were not liable for any loss or dam- 
age under five per cent, upon the amount in- 
sured. The repairs amounted to 372 dollars, 
which was more than five per cent.; but if 
one-third should be deducted for the differ- 
ence of value between the new and the old 
materials, the loss or damage would be less 
than five per cent. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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The plaintifE's counsel, Mr. Hewitt and Mr. 
Swann, contended that there should be no 
such deduction, or, if any, not one-third. 

Mr. Jones, for defendants, cited "The Ship- 
master's Assistant and Owner's Manual," pp. 
130. 136. 

THE COURT (THRUSTON, Circuit Judge, 
ahsent) decided that on settlement of a par- 
tial average the difference in value between 
the new and the old materials ought to he de- 
ducted, whether the deduction reduced the 
sum below the five per cent, or not. 

Mr. Nichols, a witness sworn on the part of 
the defendants, testified, that he has been an 
insurance broker twenty-three years; that 
the universal practice, as far as he knows 
and believes, is to deduct one-third for the 
difference in value between the new and the 
old materials, whether they were half worn, 
or three-fourths worn", or quite new; that 
sometimes the insured gains, and sometimes 
loses, by the rule. 

THE COURT further instructed the jury 
that if they should be satisfied by the evi- 
dence, that the practice, as stated by Mr. 
Nichols, was the genei-al usage, in settlement 
■of average losses, among shipowners and un- 
derwriters, and that the usage was known 
to the plaintiff at the time of the contract, 
it was to be considered a part of the con- 
tract, and the plaintiff was bound by it. 

Mr. Swann asked whether the opinion was 
the same, whether the materials, used in the 
repair, were new or old. 

THE COURT said it would be time enough 
to answer that question when a case should 
-occur. 



Case "No. 1S,S99. 

SANDERSON v. The COLUMBUS. 

t3 Am. Law J. (N. S.) 268: 4 Pa. Law J. Rep. 
493; 8 Leg. Int. 31.] 

District Court, E. D. Pennsylvania. Nov., 
1850. 

Collision between Steamer anh Saii, — Ddtt 

OF Steameh to Change Course — In- 

suppiciEXT Lookout. 

[1. A steamer is always to he regarded as a 
vessel going free, and must, consequently, give 
way to a sailing vessel going closehauled; and 
this implies that a sailing vessel going close- 
hauled shall not be at liberty to change her 
<;ourse when meeting a steamer.] 

[2. Where a steamer going at nine knots, and 
meeting a sailing vessel going closehauled, 
merely reversed her propeller without changing 
her helm, and it was claimed in her defense 
that there was not sufficient time for her to 
-change her course, held, that this defense was 
founded upon a mistaken) theory; for it is 
manifest that a steamer going at that speed 
«an more easily change her course than entire- 
ly arrest her progress.] 

[3. Where a steamer meeting a schooner on 
a clear, starlit night failed to perceive her until 
within about 300 yards, although her sails pre- 
sented a surface of 30 feet at right angles to 
the line of vision, held, that the steamer was in 
fault for not maintaining a vigilant lookout.] 

In admiralty. 



(Case No. 12,299) SAISIDEKSON 

J. Muray Rush and H. J. Williams, for li- 
bellant. 
Ed. Wain, for respondent 

Before KANE, District Judge. The leading 
facts upon which my decree in this case will 
rest are these: The steam propeller Colum- 
bus left Philadelphia on the 30th of Novem- 
ber, 1848, for Charleston, S. C, and at half 
past two o'clock in the morning of the 3d 
December, (civil time,) she was in the neigh- 
borhood of Cape Lookout Shoals, heading 
south-west, on her starboard tack, going 
about nine knots an hour. The schooner 
Mission, a new vessel of 112 tons, was re- 
turning to Edenton, N. C., with a cargo of 
salt from Riun Key. She was on her lar- 
board tack, steering north-east, going at the 
rate of five knots, or something less. The 
wind was fresh from the north-west; the sea 
was rough from the action of the south-east 
wind that had prevailed for some days be- 
fore; it was a starlight night. It is said 
that the two vessels were about three hun- 
dred yards from each other, perhaps less, 
perhaps a little more, when the look out man 
of the steamer saw the schooner approaching 
bearing about a point, or a point and a half, 
on the steamer's larboard bow. The engine 
was stopped at once and reversed; but there 
was no hail on either side, and neither vessel 
varied her course. The consequence was a 
collision of the steamer's bow and the star- 
board quarter of the schooner, and the 
schooner sank immediately. 

Whatever of controversy there may be as 
to other supposed or asserted facts, I believe 
that there is nothing in this succinct recital 
I have made which does not consist with the 
proofs exhibited in the case, and relied on by 
the respondents; and, if my views are just, 
it is not necessary to go beyond it. The 
question, whether the captain of the schooner 
was or was not improperly below at the time 
of collision, or whether the lookout man of 
the schooner was asleep, it might, perhaps, 
be difiacult to decide; since the two persona 
whose evidence upon it would be of most in- 
terest were lost with the vessel. But the 
present issue connects itself no further with 
the conduct of the parties than as that eon- 
duct may have contiibuted to bring about 
the collision. 

I am to decide the simple question; Was 
the collision occasioned hy the fault of one, 
or of the other vessel, or was it unavoidable? 
And this question, though perhaps at first 
glance an embarrassing one to a person un- 
familiar with those usages of navigation that 
form part of the law of the sea, admits of an 
easy solution with reference to them. I 
have been a little surprised to learn from 
some of the skillful seamen who have been 
examined in. this case how little is known of 
those usages on shipboard. It is a rule, 
founded altogether in reason, and long and 
thoroughly recognized in the admiralty, that, 
on the open seas, vessels going free shall 
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give way to those that are going elosehattled; 
and the courelative is equally well estahlish- 
ed, that a vessel going elosehauled, when 
meeting a vessel going free, shall hold her 
course. These are absolute rules; and the 
vessel that violates either of them becomes 
answerable for any collision which may be 
the consequence. The reason of them is 
plain. The vessel going free has the com- 
mand of her movements much more fully 
than the one that is closehauled. Siie can 
pass in either direction by a simple inclina- 
tion of her helm, and without considerable 
loss of way; while the closehauled vessel can 
tiirn only in one direction, unless she goes 
into stays, and loses her course by the ma- 
noeuvre,— hence the duty of the vessel going 
free. And as the vessel going closehauled 
might, by changing her course, place herself 
in the way of the other vessel, while that 
was conforming to the rule for the purpose 
of avoiding her, the duty enjoined on the 
closehauled vessel is equally reasonable. The 
same considerations which at first suggested 
these rules for sailing vessels, have, since 
steam has begun to be extensively applied as 
a motive power in navigation, grafted on 
them a rule applicable to steamers; viz. that 
a steamer shall be regarded always as a 
vessel going free, and must give way in 
consequence to a sailing vessel going close- 
hauled. And this extension of the first rule 
implies a similar extension of the second; 
viz. that a vessel going closehauled, and meet- 
ing a steamer, shall not be at liberty to 
change her course. I have not indeed met a 
reported case which called for the enuncia- 
tion of the rule thus modified; but I cannot 
doubt that as the argument which led to the 
original rule would apply with equal force 
to its modification also, the courts of admi- 
ralty would enforce both alike. 

The application of these rules to the few 
facts I have recited may decide the present 
case. It was the duty of the Mission to hold 
her course; and it is conceded that she did 
so. The steamer, on the other hand, Tvas 
bound to give way,— not merely to cheek her 
progress, but to change her course; in a 
word, to prevent the collision. It is conced- 
ed that she did not do so. 

To relieve herself from the liability which 
should follow from this state of facts, two 
excuses are offered on behalf of the steamer: 
(1) That when the schooner was first descried, 
the distance between the two vessels was 
not sufficient to permit the steamer to give 
way in time; (2) that from the courses the 
two vessels were steering, heading nearly to- 
wards each other, with but three points of 
the compass or about thirty-four degrees of 
divergence between them, the steamer could 
not know in time which way the schooner 
was steering, and could not decide therefore 
in which direction she, the steamer, ought to 
pass in order to avoid her. The first of these 
excuses is clearly a mistake, if the evidence 
is correct that the steamer had overcome or 



nearly overcome her momentum before the- 
collision. For it requires no argument to 
show that a steamer going nine knots an 
hour can change her direction by shifting her 
helm much more promptly than she can 
bring herself ta a state of rest in the water; 
and this remark is especially true of pro- 
pellers generally, which answer their helm 
more readily than other vessels, and is sworn 
to be true in reference to the Columbus. Be- 
sides, it is demonstrable from the allega- 
tions of the witnesses themselves, which are 
in proof, that the accident could not have 
taken place iad the steamer changed her 
helm in either direction, or had she even 
kept on her way. The medium rate of the 
steamer's motion from the moment of see- 
ing the schooner to the moment of the en- 
counter was about 4i^ knots, or a little more. 
I say a little more, because the steamer was 
going at the rate of nine knots an hour at 
first, and because I think the manner in 
which the two vessels struck, and the char- 
acter of the injury sustained by the schooner, 
as well as the fact that one of the drowning 
seamen from the wreck drifted past the 
steamer, go to show that the steamer's mo- 
tion had not been entirely arrested when they 
came together. The schooner's rate of mo- 
tion being something less than five knots or 
about the same as the medium rate of the 
steamer, the two vessels passed over very 
nearly equal spaces in the same time, and a 
simple trigonometrical computation from the 
elements given in the evidence (viz. their 
distance, 300 yards, and their bearing, V-/> 
points) determines for us that each passed 
over 157 yards before they met. Had the 
steamer kept up her speed of 9 knots, she 
would have passed over more than 300 yards- 
instead of 157, and as her length is only 16a 
feet, and the schooner's only 76, it is clear 
they would have passed each other in safety. 
Another result from the same computation 
is that the vessels were approaching each 
other for about a minute and an eighth after 
the schooner was descried, a space of time 
abundantly sufficient to have allowed the 
steamer to give way by changing her helm. 

The second excuse offered involves two- 
questions: (1) Was there time enough, after 
the schooner was seen, to determine the di- 
rection of her course from on board the 
steamer? (2) If there was not, was it the- 
fault of the steamer that the schooner was 
not seen sooner? 

1. The broad side of the schooner, with her 
sail, was in fact more than 90 feet long; and, 
seen obliquely from the steamer's bow in the 
direction indicated by the evidence, she pre- 
sented a surface of 30 feet at right angles to 
the line of view. She was heading north- 
wai'd, across the bow of the steamer, close- 
hauled; and her apparent rate of motion, as 
seen by the lookout, before the steamer slack- 
ed her speed, was less than that of the- 
steamer about 2^ feet per second. Had she 
been heading eastward of the steamer's bow^ 
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she would have been going free, with the 
wind abeam; and tlae apparent difference be- 
tween the rates of motion of the two vessels, 
as seen by the lookout, would then have 
been G% feet a second. Or, in other words, 
the vessels would in one case have appeared 
to be neariug each other at the rate of 1%, 
and in the other of 4^ knots. Now, I am 
not enough of a seaman to decide whetheu 
the practiced eye of a good lookout man 
would, or would not, have been able so to 
mark the difference in appearance and rate 
of motion in the two cases, as to determine 
at once in which direction the sail he saw 
was heading. 

2. But on the other point I have no difli- 
culty. The evidence is that the night was 
clear; and it is the opinion of the skilful 
shipmasters who heard the case with me as 
assessors, that in such a night a vessel keep- 
ing a proper lookout should have seen an- 
other approaching her, 1^ points off her bow, 
at a much more considerable distance. I 
have myself made the trial; and though not 
by any means a person of more acute vision 
than landmen generally, I have no diffinilty 
in discerning objects against the horizon, not 
larger than the Mission appeared; seen ob- 
liquely, at a distance nearly the double of 
300 yards. And I agree, therefore, with 
them in thinking that the fault in which 
this collision had its origin is imputed to the 
want of proper lookout on the part of the 
steamei. 

I have thus far discussed the case upon the 
premises put forwai-d by the respondents. 
All the evidence indeed, except that of the 
schooner's helmsman,— the only sm-vivor or 
her crew, — ^who saw nothing, and from his 
position could see nothing, till the steamer 
was cutting through his deck, all the rest of 
the evidence is from persons on board the 
steamer, and of these only the lookout man 
and the mate saw the schooner before the 
two vessels were in contact It could scarcely 
be expected that the lookout man should at- 
test his own want of vigilance; and it is not 
to make a seiious imputation against him, to 
admit that he cannot now recall with unbias- 
ed accuracy the collateral incidents of a cat- 
astrophe, to which he was at least a pain- 
fully interested witness, if not a responsible 
party. 

I confess, that after looking carefully 
through all the testimony, I am not without 
my doubts whether the schooner was seen at 
all until she approached nearer than the wit- 
nesses represent. Thex'e is nothing about 
which honest men swear so vaguely and con- 
tradictorily as the times which mark the 
progress of an exciting incident; and the dis- 
tances, at the particular moments of such an 
incident, between objects that are both of 
them in motion; especially on the open sea, 
where there are no fixed objects intervening, 
and at night, when even the waves cannot be 
seen. It is often safer, in such a- case, to re- 
fer back to the action which the circumstan- 



ces of the moment suggested, in order to de- 
termine their chai-acter and force, than to 
seek to recall by a direct exercise of memory 
the precise circumstances themselves. Our 
best reasonings will be apt to mislead us, if 
we undertake to criticise the policy of our 
past actions, when time has begun to obscure 
the motives that led to them. On the other 
hand, what we call impulse is frequently 
nothing else than rapid deductions from ob- 
served facts. Now, the mate of the Co- 
lumbus is represented, and I have no doubt 
truly, as an excellent seaman. From the mo- 
ment the collision took place, nothing could 
be better than his management of the steam- 
er, and the efforts he made to save the crew 
of the sinking vessel. How such a seaman, 
in command for the time of the steamer's 
deck, should have contented himself with 
stopping and reversing the engine, without" 
shifting his helm, if there was time to do so, 
I am altogether unable to understand. If he 
was nearing the schooner for more than a 
minute after his attention was called to her, 
it is incredible to me that he could have 
omitted to put his wheel to port or to star- 
board. To have done so would have di- 
minished the force of the collision, if a col- 
lision was unavoidable. 1 can hardly be mis- 
taken in saying that it might have been pre- 
vented; it could imder no aspect have done 
harm, and it was the manoeuvre enjoined 
by the rules of navigation. Thei-e are other 
considerations which have the same tend- 
ency. I have already adveited to the fact 
that the steamer had not overcome her head- 
way when the encounter took place. Yet, 
she had reversed her engine at the moment 
of the alarm. Can it be that a steamer, 
whose machinery is capable of impelling her 
9 miles an hour with the wind abeam, is un- 
able, by reversing its action, to arrest her 
course in less time than a minute and an 
eighth? It has been said, arbitrarily per- 
haps, that a steamer can bring herself up in 
her own length. We must assume that the 
Columbus cannot do so in less than three 
times that space, or else we must admit that 
the witnesses have overestimated her dis- 
tance from the schooner iwhen the schooner 
was seen first. 

Another circumstance still appears to me 
scarcely reconcilable with the idea of the 
schooner's having been seen approaching so 
long; it is that she was not hailed by any 
one on board the steamer. It is said that the 
weather was too rough to allow a hail to be 
heard; and it may be that such was the fact 
But it seems strange to me that the* trial at 
least was not made. I can scarcely realize 
that right-hearted men could be schooled into 
such confident certainty of the fruitlessness 
of an effort and could have their instincts 
of manly sympathy so well under control, 
as not to call out when they saw for more 
than a minute a vessel with her crew mov- 
ing onward steadily, and with seeming un- 
consciousness, to inevitable destruction. 
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The gentlemen who assisted me at the 
liearing have presented the nautical views of 
the question so well in the report with which 
they have favored me while this opinion has 
T)een preparing that I do not thinli it worth 
wliile to pursue the subject farther. The re- 
port is in these words: "Sanderson v. Steam- 
ier Columbus. The undersigned, assessors in 
the above case, have duly and carefully con- 
sidered all the facts in evidence before the 
court of admiralty, relative to the collision 
■of steamship Columbus, of Philadelphia, and 
schooner Mission, of Edenton, N. 0., which 
occurred December 3d, 1S48, near Cape Look- 
out Slioals, on the coast of North Carolina, 
and are of opinion that the means of avoid- 
ing said collision was possessed exclusively 
by the Columbus. That the Mission was 
pursuing her proper course, by the wind, on 
the larboard tack, heading to the northward, 
and that any change in her course, for the 
purpose of giving way to the Columbus, was 
uncalled for, and ought not to have been ex- 
pected. That it was a clear starlight morn- 
ing, and the wind modei-ate. That a vessel 
-of the size of the Mission could have been 
«een at the time a sufficient distance to have 
been safely passed on either side, had a 
proper lookout been kept on board the Co- 
lumbus. And that the neglect to do so was, 
in our judgments, the cause of this most dis- 
astrous collision, and to which it is to be en- 
tirely attributed. Kespectfully submitted, 
-Christian Gulagee. Silas Pedrick. Phila- 
delphia, Nov. 22, 1850." 

I decree for the libellant; and refer it to 
Mr. Commissioner Heazlitt, to ascertain the 
amount of damages. Costs to follow the de- 
■cree. 

PER CURIAM. Decree and order accord- 
ingly. 



SANDERSON v. LADD. See Case No. 17,- 
352. 



THE COURT, after examining into the 
circumstances of the defendant, required the 
bail to justify only to the amount of $1,000. 



Case K"©. 1S,300. 

SANDERSON v. SERAT. 

[5 Crancfa, C. C. 48oJ i 

Circuit Court, District of Columbia. 
Term, 1838. 



Nov. 



Bail in Civil Case — Uncektain Damages. 

In actions on the case for uncertain damages, 
the court >vill mitigate the bail, according to 
■circumstances. 

Case [by Caroline H. Sanderson against 
John H- Serat] for breach of promise of mar- 
riage; damages laid at ?10,000. The plain- 
tifE made affidavit that she had sustained 
•damages to that amount. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



SANDERSON (UNITED STATES ANNUN- 
CIATOR, ETC., CO. v.). See Case No. 16,- 
790. 

SANDERSON, The JOHN. See Case No. 7,- 
364. 

SANDFORD. The MARY. See Case No. 9,- 
225. 

SANDFORD (UNITED STATES v.). See 
Case No. 16,221. 



Case "No. 1S,301. 

In re SANDS. 

[7 Ben. 19.] i 

District Courti, E. D. New York. Sept., 1873. 

Baskiidptct — BoxD OF Assignee — Removal and 
New Appointment. 

"Where the register required an assignee to file 
a bond, but specified no time within which it 
must be tiled, and, no bond having been filed for 
thirte.en days, appointed a new assignee: Eeld, 
that the assignee was not in default for uot 
filing such bond, and he must be removed be- 
fore another assignee could be appointed. 

[In the matter of George E. Sands, a bank- 
rurt.] 

The register certified to the court, upon re- 
quest, under section 6 of the bankmptcy act 
[of 1867 (14 Stat. 517)] (see Rev. St. U. S. 
§ 5010), that Charles Savary was chosen as- 
signee at the first meeting of creditors in 
this case, of whose fi.tness he had doubts; 
that, after personal inquiry, he required a 
satisfactory bond before he would approve 
the appointment; that no bond was filed for 
thirteen days after the meeting, and the reg- 
ister thereupon appointed another assignee, 
following the course laid down in the Case of 
Haas [Case No. 5,884]; and that, three days 
after this appointment of another assignee, 
the assignee chosen at the meeting, Mr. Sav- 
ary, sent in a bond which would not have 
been satisfactory to the register, even if sent 
in before the second appointment. 

BLATCHFORD, District Judge. Under 
the provisions of section 13 of the act, Mr. 
Savaiy was not in default until the expira- 
tion of a time required to be specified in an 
order to be made requiring the giving of the 
bond; and, after such default, Mr. Savaiy's 
removal from office was necessai-y before an- 
other assignee could be appointed in his 
place. It is not stated that any such provi- 
sion was contained in any order, or that Mr. 
Savary was removed from office. There 
must, therefore, be other and further pro- 
ceedings in the ease. 

1 [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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Case Wo. 13,303. 

SANDS' CASE. 

[1 "b. S. Law J. 15.] 

District Court, S. D. New York. 

BAXKituPTor — JuiiTSDicTios OP District Judge 
uxnEB THE Act of 1800 — Investiqatiox of 
Assignee's Accounts — English Baskruptct 
Laws. 

[1. By the provisions of the act of 1800 [2 
Stat. 19], and in analogy to the authority exer- 
cised by the lord chancellor in England under 
similar legislative provisions, the district judge 
has jurisdiction to investigate the condition of 
the assignee's accounts on the petition of a cred- 
itor orthe bankrupt, for the purpose of ascertain- 
ing whether any, and what, dividends were due, 
and whether any surplus was payable to the 
bankrupt; but quaere, as to whether the district 
judge possessed any summary jurisdiction to 
direct the payment of any dividends or sur- 
plus to the parties entitled, or whether they 
must be remitted to an action at law to recover 
the same.] 

[2. The manner in which the investigation is 
to be made is entirely under the direction of 
the district judge. He may do it in person or 
through the agency of some proper officer des- 
ignated by him.] 

[3. In the course of this investigation, ques- 
tions might arise which the court might deem 
proper to refer to a court of equity for a sol- 
emn and formal decision; but it would never 
be deemed necessary, either in this country or 
in England, to direct a bill to be filed to as- 
certain whether a sum of money had been re- 
ceived on a certain day by the assignees; and 
whether they had caused it to be properly cred- 
ited in their accounts; nor would this method 
be resorted to to determine whether the as- 
signees could become purchasers of the bank- 
rupt's estate.] 

[4, Neither by the bankruptcy act of 1800 nor 
by the judiciary act of 1789 [1 Stat. 73] did 
the circuit court have jurisdiction in bankruptcy 
cases, and it could not enjoin parties to a bank- 
ruptcy proceeding from seeking an investigation 
of the assignee's accounts, in a summary man- 
ner, by petition to the district court.] 

[5. Q^lie origin and extent of the lord chan- 
cellor's jurisdiction in England over the com- 
missioners and assignees in bankruptcy, con- 
sidered, and its development traced under the 
various statutes by which the English bankrupt 
system was amended and perfected.] 

[This was a petition by Comfort Sands, a 
bankrupt, for an investigation of the as- 
signee's accounts, to the end that he might 
be required to pay over to the petitioner any 
surplus which might be found to be due him. 
The jurisdiction of the district judge to order 
any such investigation, or to require the as- 
signees to appear before him, was strenu- 
ously contested.] 

J. Wells, for bankrupt. 

S. Jones and J. A. Hamilton, for assignees. 

VAN NESS, District Judge. This case 
comes before me upon the petition of Com- 
fort Sands, declared a bankrupt under the 
act of 1800, praying an investigation of the 
accounts of the assignees, and an order for 
the payment to Mm of an alleged surplus. 
The extent of the power and jurisdiction of 
the district judges under the bankrupt act of 
1800 is an inquiry of acknowledged diffleul- 
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ty. I have felt the full weight of it from the- 
commencement of the discussions in this 
case, and I must admit that the ingenious 
arguments of counsel employed on either side, 
although they may have aided my researches,, 
have not been successful in removing my 
perplexities, or dissipating the obscurity in. 
which the question is involved. This is a 
ease of magnitude as to amount, and ap- 
parently of high interest to the parties. It 
was entitled, therefore, to due deliberation,, 
and has received all the attention which my 
other avocations enabled, me to give it. It 
is impoitant, especially so in this case, that 
what is done should be legally and right- 
fully done, to the end that the parties may- 
be safe in their future acts, and that the es- 
tate may be definitively settled. 

The English bankrupt system has been in 
operation for nearly three centuries, and dur- 
ing the whole period, of its existence has; 
been the subject, not only of repeated re- 
vision and amendment, but of much animad- 
version, and of occasional reprobation, As^ 
a system, its defects are still numerous; and 
neither the sagacity of the bench, nor the- 
ingenuity of the bar, nor the wisdom of par- 
liament, have hitherto been able to obviate- 
all the difficulties that oppose its just and 
faithful execution. Its imperfections are- 
most visible in its inadequate provisions for- 
■the general administration of the system, 
and for the due execution of the various stat- 
utes that compose it 'Tis true, however frail: 
may be its foundation, or however equivocal 
its legal support, the present practice in Eng- 
land is sufficiently simple in its forms, and 
efCectual in its operation. After years of 
doubt and controversy, all conflicts of juris- 
diction have ceased, and the sole power of 
directing the execution and'qontroUing the- 
administration of the bankrupt system in all 
its departments, and in every stage of the- 
proceedings, is now admitted to reside in 
the lord chancellor. But no man has hither- 
to successfully developed the sources of this 
comprehensive jurisdiction. Its existence- 
and its exercise afEord an instructive lesson- 
on the imperfection of all human legislation, 
and on the tendency and disposition of alL 
human institutions to accumulate power, and 
grasp at authority. It is an impressive il- 
lustration of the manner in which, in that 
country, custom, usage, and precedent are, 
by an acquiescence, silent in its progress, and: 
imperceptible in its gradations, permitted to 
take the place of law and legislation. The- 
chancellor's jurisdiction in bankruptcy, like 
much of the lex non scripta, had its origin, no 
doubt, in expediency, perhaps necessity, re- 
sulting from the absence of legislative regu- 
lation. The -wisdom and discretion of the- 
courts were sometimes necessarily substi- 
tuted for higher authority. Successive prec- 
edents, unannulled by parliamentary enact- 
ments, grew gradually into usages, which, 
consecrated by time, and recognized as use- 
ful, now stand recorded as law in the written. 
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history of judicial proceedings. It has re- 
peatedly been admitted, by high authority, 
by successive chancellors, and by able men 
who have attempted to explain its founda- 
tions, that the chancellor's jurisdiction in 
bankruptcy is involved in great obscurity; 
and Lord Eldon, in a reported ease, said, 
"There is great confusion in the language of 
every book relating to the subject." If the 
subject were not understood by the great 
men whose duty it was to administer this 
system of law, nor by those who in formal 
treatises have amdertaken to investigate it, 
it would be worse than presumption in me, 
or in an3' of us here, to pretend to compre- 
hend or to elucidate it. 

It seems most probable that, by reason of 
the numerous defects, inseparable perhaps 
from so complicated a system, and the many 
difficulties constantly arising in the execution 
of these statutes, which could not easily be 
foreseen, nor readily remedied by legislative 
provisions, it was perceived, at an early day, 
to be necessary, in order to effectuate the 
salutary purposes of the law, that an ample 
authority should somewhere be exercised to 
direct and conti-ol all the proceedings in bank- 
rupt eases. It is obvious, from the reports of 
early cases, that much practical evil resulted 
from the ignorance, pei'verseness or dishon- 
esty of commissioners and assignees; and 
that creditors and bankrupts were exposed 
to abuses, which tended to defeat the benign 
objects of the legislature. It is perceptible, 
I think, in the imperfect accounts we have of 
the rise and the growth of the chancellor's 
jurisdiction, that these evils, manifested by 
repeated applications to the king's courts for 
relief, produced not only a general acquies- 
cence in the limited jurisdiction he there ex- 
ercised, but also a general solicitude on the 
part of the bench, the bar, and the commer- 
cial part of the community, that he would 
adopt a liberal construction of the statutes, 
and extend his jurisdiction, so as to repress 
the evils complained of, and advance the re- 
lief and the remedies contemplated by the 
acts. 

Justified by the peculiar expediency of the 
measure, and supported by public sentiment, 
the great seal has, in progress of time, erected 
a splendid superstructure, upon a foundation 
which to us may seem perhaps unable to sus- 
tain it. Extrinsic aid, however, has upheld 
it; time has cemented the fabric; and all 
its parts have at length become firmly estab- 
lished. They are established, no doubt, in 
wisdom, and afford a refuge and a resting 
place to the victim of adversity; a sanctuaiy 
to which the poor in spirit and in fortune 
may fly from the hardy avarice and disci- 
plined rapacity of relentless creditors. 

Without attempting to elucidate further the 
mysteries in which the subject is confessedly 
involved, or to develops more at length the 
rise and gradual progress of this jurisdic- 
tion, I shall proceed to examine the provisions 
in the English bankrupt acts, from which it 



is supposed to be derived, and the extent in 
which it is at present maintained, and exer- 
cised in practice. It will be necessary, then, 
to compare the British acts with the acts of 
congress of 1800, with a view to determine, 
if possible, what portion of the chancellor's 
jurisdiction was intended to be vested in the 
district judge, or what extent of authority, 
upon the usual principles of construction, may 
fairly be derived from the express provisions 
of the statute. Although the statute of 34 
and 35 Hen. YIII. is universally considered 
as the first English, bankrupt act, yet the 
germ of the system is, I think, to be found 
in a statute so far back as the reign of Ed- 
ward in. It was confined in its operation 
to the Lombards, a description of foreigners, 
who were in the habit of settling temporai'ily 
in England, contracting debts, and" then ab- 
sconding. Pei'haps, however, the general 
principle on which it is founded may be 
ti'aced to a source still more remote and 
venerable, to the civil law, which, upon the 
application of creditors, most wisely consti- 
tuted a guardian to superintend and control 
both the person and property of a prodigal. 
It was deemed an offence against the moral 
rectitude of the government to squandei* prop- 
erty obtained from others, and to the value 
of which they were entitled. So the statute 
of Hen. VHI., considered as criminal of- 
fenders "who craftily obtained into their 
hands great substance of other men's goods, 
and fled to foreign parts, or kept their 
houses," and conferred authority upon the 
high officers of the king's court and council 
"to take order as well with the bodies of such 
offenders" as their property. This is certain- 
ly the first statute that operated upon British 
subjects, and was applicable alike to all per- 
sons, without regard to their occupations. 
The lord chancellor, the lord treasurer, and 
other high functionaries which it enumerates, 
were themselves required to execute the pow- 
ers and perform the duties which the lord 
chancellor has since been authorized to dele- 
gate to others. This statute was distinguish- 
ed by three main features, which have all 
been established: First, it considered and 
treated the bankrupt as a criminal; secondly, 
it was not confined to any particular descrip- 
tion of persons, but was applicable to every 
debtor who had fled the realm, or kept his 
house; and, thirdly, the lord chancellor, lord 
treasurer, &e. were themselves constituted 
what we now call commissioners. Prom this 
statute, the chancellor derived no peculiar 
power or jurisdiction whatever. It remained 
unmodifled for 28 years, when 13 Eliz. c. 7, 
was passed, which changed the whole sys- 
tem. This obviously considers the bankrupt 
rather as an unfortimate trader than a crim- 
inal offender. Its operation is. conflned to 
merchants and ti-aders. The lord chancellor 
is authorized to delegate by commission under 
the great seal, to persons of his own selection, 
the powers previously vested only in the 
lords. By the ninth section he has authority 
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to punish for concealing or aiding to conceal 
the person of the bankrupt. This is all the di- 
rect and exclusive authority granted by this 
act to the chancellor. The power given to ap- 
point commissioners presents, to be sure, an 
important and interesting modification of the 
system, as it discloses the early and remote 
source from which is derived the present am- 
ple jurisdiction of the great seal. 

It is worthy of remark that the three next 
statutes, to wit, 1 Jae. I., 21 Jac. I., and 13 & 
14 Car. n., passed at intervals that embrace 
a period of 135 years,— that is, from 1570 to 
1705,— never mention the lord chancellor, nor 
convey to him any additional power. During 
this period, the jurisdiction in bankruptcy 
rested enth-ely on 13 Eliz.; and the right to 
advise the commissioners in the, execution of 
their duties was exercised in common with fill 
the king's courts; or, at least, the authority 
of the chancellor, as now supposed to be con- 
veyed by the 2d section of 13 Eliz., was not 
at that time recognized as exclusive. In cases 
referred to by Christian we see that in 15S3, 
1602, and 1619 the assistance and advice of 
the court of common pleas were asked and 
given. The first recorded application to tlie 
chancellor is stated to have been made in 
1676, more than a century after he was in- 
vested with the power of appointing the com- 
missioners. It was made to obtain an order 
to the commissioners to admit a debt which 
they had disallowed. The chancellor at fii-st 
expressed a repugnance to interfere, but final- 
ly directed its admission; and the right to 
order a debt to be allowed or expunged is 
now said to be the most eflBcient and exten- 
sive part of his jurisdiction. But to proceed 
with the provisions of the statutes, which di- 
rectly confer jurisdiction upon the chancel- 
lor; for that, at the present, is my only ob- 
ject. The 4 & 5 Anne, c. 17, introduced many 
important changes in the system as it then 
existed, but conveyed little new power to the 
chancellor. The 2d section authorizes him to 
enlarge the time for the bankrupt's suiTender, 
and Is the only provision connected with this 
branch of my inquiry. This was, however, an 
important statute in other respects. It is ex- 
pired, but its most material and useful pro- 
visions -will be found in 5 Geo. H. 

5 Anne, c. 2, is worthy of attention for hav- 
ing first authorized and directed the choice of 
provisional assignees by commissioners, and 
of genei-al assignees by the creditors. The 
chancellor derived no direct concession of au- 
thority either from this statute, which ex- 
pired, nor from the 10th of the same reign. 5 
Geo. I. c. 24, was the next statute on the sub- 
ject of bankruptcy. It is expired, but it was 
an important act. It incorporated all the 
improvements of antecedent statutes, and in- 
troduced much new matter. The 24th section 
gives the chancellor power to remove the as- 
signees, and vacate the assignment. These 
are two copious sources of jurisdiction. They 
were transferred verbatim to 5 Geo. II. 7 
Geo. I. contains nothing relevant to this in- 



quiry. "We come next to 5 Geo. II. c. 30. This 
is the most operative and comprehensive of 
the existing statutes. It comprehends the 
most useful provisions of the expired statutes 
of Anne and George* I., and in several in- 
stances modified the laws then in fprce. It 
had become necessaiy by the expiration of 
the 5 Geo. I., which threw the system and 
the proceedings instituted under it Into great 
confusion. It is long and minute in details, 
and I shall only refer to such parts of it as 
relate to the power of the chancellor. The 
third section authorizes him to enlarge the 
time for the bankrupt to surrender, and is 
taken from a corresponding provision in 5 
Anne, ti-ansferred to 5 Geo. I. The 10th re- 
quu'es the chancellor's confirmation of the 
certificate of the bankrupt's conformity. It is 
taken from 5 Geo. I. c. 24, §§ 5, 16. By the 
23d section the petitioning creditor must give 
bond to the chancellor to prove his debt and ' 
the act of bankruptcy. The 24th section re- 
peats from the 26th section of 5 Geo. I. c. 24, 
the authority to supersede the commission. 
The 31st gives authority to remove the as- 
signees, and is taken from the 24th section 
of 5 Geo. I. c. 24. By the 36th section the 
chancellor may discharge the bankrupt when 
committed by the commissioners. The 41st 
gives him power to direct the proceedings to 
be recorded, and appoint a secretaiy. It is 
taken from the 30th section 5 Geo. I. c. 24. 
Seveiul other statutes were passed dviring the 
reign of Geo. II. and many in that of Geo. 
m., altering or amending the bankrupt acts 
of England and Ireland. But I have found 
nothing In them enlarging the chancellor's 
power or jurisdiction, except the 12th section 
of 49 Geo. m. c. 121. This authorizes the 
chancellor to order the payment of dividends 
by the assignees, instead Of leaving the cred- 
itors to their actions against them. This pro- 
vision is closely connected with the question 
before me, and will presently be made the 
subject of more particular remark. 

From this analysis of the British bankrupt 
acts, it will be seen that the direct and ex- 
press authority of the chancellor in bankrupt- 
cy depends upon a few general provisions. 
They are certainly very comprehensive In 
their terras. They reach over a wide field of 
jurisdiction, and, upon common-law rules of 
construction, convey much incidental power. 
The authority expressly delegated is— 1st. To 
appoint the commissioners. 2d. To supersede 
the commission. 3d. To enlai'ge the time for 
the bankrupt's surrender. 4th. To pimish for 
concealing him. 5th. To remove the as- 
signees and appoint others. 6th. To order 
them to pay dividends. In virtue of these 
enumerated delegations of power, the whole 
administration of a bankrupt's effects is now 
said to be vested in the chancellor, although 
this administration is given immediately by 
the legislature to the commissioners; yet the 
chancellor, as is now conceded, in virtue of 
his power to appoint and to remove, to cre- 
ate and to annihilate these officers, possesses 
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the authority to control and direct them in 
all their acts, and thus effectually to exercise 
the whole jurisdiction. It would he very dif- 
ficult, and not necessary, to enumerate the 
very various instances* in which his jurisdic- 
tion is ^aid to he derived from his superin- 
tending authority over the commissioners. 
No case can now he suggested in which he 
would not interfere to direct and control the 
commissioners, and all others through whose 
agency the commission which he Issues is to 
he executed. An appeal lies to him from all 
their decisions, and all their proceedings are 
suhject to his revision. 2 Madd. Gh. Prae. 
V). 452. 

The commissioners are said to have only an 
authority, not a jurisdiction. That is vested 
in the great seal. Ld. Raym. 5S0. They 
are called "assistant judges," given to the 
chancellor to enable him to execute the hanli- 
rupt laws. His control over them is contin- 
ual. 2 Madd. Oh. Prac. p. 452. I am sup- 
ported, too, in stating the extent of this ju- 
risdiction by both Cook and Cooper, and es- 
pecially Christian, on whom I have chiefly 
relied. This view of the suhject is also con- 
firmed by various cases in the twoVeseys, At- 
kyns, &c. Lord Hardwicke has contributed 
much to the extension and firm establishment 
of the chancellor's authority in banknipt 
cases. He took a very large principle as to 
the jurisdiction in bankruptcy. He thought 
that, the legislature having committed that 
jurisdiction to the lord chancellor, he had, 
when he exercised it, all the authority he 
possessed when sitting in the court of chan- 
cery. Ex parte Cawkwell, 19 Ves. 233. 1 
Rose, 313. 

The reasoning by which this construction 
of the statutes and this jurisdiction is main- 
tained I shall not undertake to examine far- 
ther. I have sought only to ascertain the ex- 
tent of it, and the manner in which it is ex- 
ercised. The extent of it is, I think, suffi- 
ciently apparent. The jurisdiction is not in 
the court of chancery, but in the individual 
who holds the great seal. 2 Christ. Bankr. 
214, 215; 6 Ves. 781. It is exercised sum- 
marily upon petition always, unless the chan- 
cellor in his discretion thinks proper to di- 
rect a bill to be filed with a view to a more 
solemn and formal investigation of a diffi- 
cult question, as where property is sought to 
be divested, or to ascertain whether a dis- 
puted debt is due. 2 Christ. Bankr. 220, 225. 
There is no appeal from the chancellor's judg- 
ment in bankruptcy; and for this reason, 
too, he sometimes gives the party leave "to 
bring an action, or to try the question by an 
issue, that it may be decided by the courts 
of law and carried up." Or "if it is an eq- 
uitable question of importance, he gives 
leave to file a bill, that it may be carried to 
the house of lords." 2 Christ, Bankr. 232; 2 
Ves. & B. 215. But in every case he can give 
the same relief upon a petition as upon a 
bill filed. 1 Atk. 76. His order upon a peti- 
tion in bankruptcy operates as effectually as 



upon a bill filed. Billon v. Hyde, 1 Ves. Sr, 
327; 1 Madd. Ch. Prac. 131. 

It is now proper to refer to the act of con- 
gress, to ascertain whether its provisions 
upon the principles of construction adopted 
in England, convey to the disti-ict judge the 
same jurisdiction, as is exercised by the 
chancellor over this branch of the bankrupt 
system. Without looking into the minor de- 
tails of the act, it will be enough to show 
that, although it does not contain the pro- 
visions in the late acts of parliament, which 
give to the chancellor direct authority over 
the assignees, yet it contains those precisely 
upon which the general jurisdiction in banlc- 
ruptcy is maintained. By the second section 
the district judge is authorized to appoint the 
commissioners. It adopts, with only the nec- 
essary and proper variations, the words of 
2d section of 13 Eliz. By the third section he 
is authorized to supersede the commission m 
cases there specified. Under the 19th, he may 
enlarge the time for the bankrupt to sur- 
render. The 2Sth authorizes him to issue a 
new commission where the bankrupt has giv- 
en a preference under the first. Under the 
36th, he gi-ants the certificate of the bank- 
rupt's discharge. Under the 47th, he estab- 
lishes the compensation to the commissionei-s. 
The 51st directs the proceedings to be filed in 
the office of the clerk of the district court. 
The 52d directs the judge in his discretion to 
grant a trial by juiy in certain cases. Among 
these will readily be recognized all the great 
provisions of the British acts upon which 
rests the chancellor's general authority, and 
the same course of reasoning which confers 
that upon him must sustain the jurisdiction 
of the district judge. The jurisdiction is 
also personal here. It is not in the district 
court, but in the individual who happens to 
hold the office of district judge. For this rea- 
son there can be no appeal from his decision 
in bankruptcy. Judge Cooper, in his treatise, 
presumes there is, but he is obviously mis- 
taken. If the decisions in bankruptcy be not 
decisions or decrees of the district court, they 
cannot be the subjects of appeal, under the 
"Act to establish the judicial courts of the 
United States." There is no appeal provided 
for in the act which confers the jurisdiction, 
nor in any subsequent law. It therefore can- 
not and does not exist. 

From this summary view of the general ju- 
risdiction in bankruptcy, as derived from the 
comprehensive px'ovisions of both the British 
and American acts, I shall proceed to examine 
the authority of the chancellor there and the 
district judge here over the assignees. In 
many cases, for many purposes, and to a 
certain extent, the great seal has always ex- 
ercised jurisdiction over the assignees, as in- 
cident to its general authority, and as neces- 
sarily flowing from its right to superintend 
the acts done in virtue of the commission it 
issued. Its right in other instances to con- 
trol and coerce the assignees is expressly con- 
ferred by statute. Assignees originally form- 
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ed no part of tlie macliinery by wMch this 
system was put in operation. In the time of 
the lords, as they are called, as well as for 
the time subsequent to 13th Eliz., the com- 
missioners themselves collected the estate, 
and disti-ibuted the dividends. The 2d sec- 
tion of 13 Eliz. e. 7, gave the commissioner 
power to dispose of the bankrupt's lands, 
goods, and chattels, upon which a great doubt 
arose whether this embraced debts due or to 
be due to the bankrupt. This historical fact 
explains the preamble to the 13th section of 
the next statute,— that of Jac. I. c. 15,— which 
gives the commissioners the power to grant 
and assign, or otherwise to order and dis- 
pose all or any of the debts due or to be due, 
to and for the benefit of the said bankrupt. 
Under this statute it soon became the prac- 
tice to assign all the debts as a matter of 
convenience to one person, in trust for him- 
self and the rest of the creditors; and this 
assignee was of course chosen by the com- 
missioners alone. This practice continued for 
a century, and rested solely on the author- 
ity of the statute of James. These assignees 
wore styled the "assignees of. the commis- 
sioners." This mode of managing the estate 
was found useful and convenient; and in 5 
Anne, c. 22. § 4, general assignees of the bank-^ 
rupt's estate were directed to be chosen by 
the creditors. The next section (5) authorizes 
the temporary or provisional assignee of the 
commissioners. 

These provisions have been transferred 
from one statute to another not materially 
altered, and now stand in force in 5 Geo. II. 
and in our act of 1800. It is said in one of 
the books, Chit 1, 315) that "there is a par- 
ticular mysteiy thrown over the jurisdiction 
in bankruptcy, which can only be developed 
by attention to the historical progress of the 
law." This branch of it,— the authority of 
.the chancellor over the assignees,— is certain- 
ly involved in some perplexity; but I have 
traced with some care the means successively 
employed to obtain from the assignees the 
fund they had collected. Before the statute 
of James, which jBrst authorized assignments, 
the commissioners who then had the dis- 
tribution of the estate were liable to an 
action by each creditor for his dividend. 
"When, in virtue of that statute, assignments 
in trust for the creditors were introduced, 
the commissioners took a bond from the as- 
signees with proper covenants, and if they 
refused to pay over they brought suits on 
the bond. Thus the practice stood until 51 
Anne, which authorized the appointment or 
choice of general assignees of the bank- 
rupt's estate. Here follows a period of 12 
years from o Anne, or 1706, to 5 Geo. I,, or 
1718, during which I have not been able to 
ascertain with precision the course pursued 
against assignees who refused to pay over 
dividends. I had not within my reach the 
books reporting the cases during that pe- 
riod. It is pretty evident, however, that 
creditors were still obliged to resort to suits 
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at law or in equity to obtain their dividends, 
and that the chancellor did . not interfere 
summarily to compel them to pay over the 
funds in their hands. 5 Geo. I. c. 24, § 24, gives 
the chancellor much additional power. By 
that section he is authorized "to vacate the 
assignment and make such order in the 
premises as he shall think just and reason- 
able." This section was transferred to 5 
Geo. II. e. 30, § 31. 

There is an inaccuracy, even in Christian, 
in speaking of the introduction of this im- 
provement in the bankrupt system. Christ 
Bankr. 1, 316. In a note he states that the 
chancellor never exercised a summaiy juris- 
diction over assignees, until the 31st section 
of this statute was passed, whereas it was 
copied verbatim from Geo. I. 'c. 24, § 21. In 
consequence of this new authority. Lord 
Hardwieke called an assignee "an officer of 
the court," "an officer of the commission," and 
held them strictly subject to the direction 
and control of the great seal. 1 Atk. 90. 
Upon petition, he ordered assignees to ac- 
count and to pay dividends, although credit- 
ors might still proceed at law, if they pre- 
ferred that course. But 49 Geo. in. c. l^X 
§ 12, puts the whole subject under the exclu- 
sive jurisdiction of the great seal. It de- 
clared that no action should be brought by a 
creditor for his dividend, but that he should 
petition the lord chancellor, who shall make 
his order for the payment of the dividend 
and interest, if the case shall require it 
Thus the jurisdiction of the chancellor has 
been consmnmated. It now embraces the 
whole system. It is adequate to ev^ry case 
and every emergency that can rise in the 
course of its administration. He grants re- 
lief and redress to aU parties interested in 
the proceedings, the bankrupt as well as the 
creditor, and that in a summary way. But 
these important provisions of Geo. U. and 
49 Geo. in. formed no part of our bankrupt 
act. The last was not enacted in England 
until after our act was repealed; and the 
other, although in part transferred to it, re- 
ceived a fatal modification. The 8th section 
of the act of congress, which was intended 
as a substitute for the 31st of 5 Geo. II. a 
30, gives the right and the power to remove 
the assignees, not to the judge, but to the 
creditors, and thus frustrates its original ob- 
ject and efficacy. The alteration was made, 
no doubt, without adverting to the important 
effect it was to produce upon the administrOr 
tion of the system. 

The chancellor's summary jurisdiction over 
the assignees commenced only with his pow- 
er to remove them. It was never exercised 
before. 1 Christ Bankr. § 315. And that 
power is not possessed by the district judge. 
He must, of course, abstain from the exercise 
of a jurisdiction which in England it was 
supposed to confer. The jurisdiction here, 
then, over the assignees, stands upon the 
ground that it did there prior to the year 
1718. Before that period, the chancellor did 
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not proceed against the assignees, in a sum- 
mary "way, to compel them to pay over money 
either to the creditors or to the bankrupt; 
but he always held a general inspection over 
the proceedings had under the commission 
which he issued. It was not only conceded 
as his right, but believed to be his duty, to 
see that those who in any manner derived 
their authority under it proceeded in confoiTu- 
ity to law; that neither the privileges nor 
powers it conferred were neglected or abused. 
Thus it is said in one of the cases (1 Bui*- 
rows, 476). that the bankrupt act gives the 
management of the estate to persons chosen 
by the creditors, but under the direction of 
the commissioners, and the general control of 
the great seal. The creditor and the bank- 
rupt had at all times a right to petition the 
chancellor for an investigation of the proceed- 
ings under the commission, that the one 
might ascei'tain whether any, and what, div- 
idend was due to him; and the other, wheth- 
er he was entitled to a surplus. These exam- 
inations were always instituted and conduct- 
ed imder the direction of the great seal. 
They were never compelled to invoke the aid 
of other tribunals to obtain a view of what 
had been done under its authority. I would 
not be undei-stood to use these terms in a 
vague and indefinite sense, but to mean the 
power only which is necessaiy to a due and 
efficacious exercise of that expressly given. 

It cannot be supposed that the judge, after 
having granted the commission, was to cast 
it to the winds, without regard to what was 
done under it; without seeing that the ofli- 
cers whom it called into existence and the 
person who derived authority from it, exe- 
ciited faithfully the statute under which it 
was issued. This is the inquiry and the only 
proceeding I propose now to institute. I pro- 
pose to inquire whether the commission is- 
sued in this case has been executed, and 
how? Whether the estate of the bankrupt 
has been collected, and how disposed of? If, 
when the proceedings are fully developed, 
and the facts fairly stated, there shall appear 
to be a surplus it will then be time enough 
to consider how the banknipt or his repre- 
sentative is to obtain it. With my present 
view of the subject, I should decline further 
interference; and it may be that here, though 
not in England, he would have to resort to his 
action at law, or his bill in equity. As to 
the manner in which the inquiry is to be 
made, I consider that to be entirely under the 
direction of the judge. He may do it in per- 
son, or through the agency of others. It is 
said by Lord Hardwicke, in a case in 2 Ves. 
Sr. 388, that the proceedings under commis- 
sions of bankruptcy have been framed by 
way of analogy to the proceedings of the 
court of chancery; and wherever an account 
is to be taken the court, by its ancient con- 
stitution, is to be aided in taking it by some 
proper officer. As both jurisdictions are 
there vested in the same person, it is more 
convenient to refer the accounts in bankrupt 



cases to a master. For this reason alone 
that" officer is always selected. Here it may 
be to the clerk or others, at the direction of 
the judge. 

I have now proceeded in this investigation 
as far as was rendered necessary by the case 
before me. It is evident, I think, by reason 
of omissions and defects in the bankrupt act 
of 1800, that the jurisdiction of the judge is 
too limited to administer effectual relief in all 
cases to the bankrupt and creditors against 
the assignees. Over the commissioners it ap- 
pears to be sufflcientl}'^ ample, and upon them 
I shall make an order, with a view to ob- 
tain the information sought for by the peti- 
tion of the bankrupt. This, it seems, is the 
only and the first case in this district in which 
a proceeding like the present has been insti- 
tuted, and I am free to admit that it is at- 
tended with some difficulties. If the legisla- 
ture should, at any future period, pass another 
bankrupt act, it seems to me important that 
some adequate provisions should be iuti'o- 
duced to establish and define the ultimate ju- 
risdiction in cases of this sort. Neither the 
bankrupt nor the creditoi-s should be left at 
any stage of the proceedings to tedious and 
doubtful remedies, in order to arrest and pun- 
ish abuses, nor compelled to invoke the aid 
of other tribunals to effectuate the great ob- 
jects of the act. The disti'ict judges, if in- 
vested with the jurisdiction in the first in- 
stance, should be clothed with ample power 
to control and direct the conduct and pro- 
ceedings of all pei^sons directly or indirectly 
acting under the commission; the assignees 
should be made accountable to them, in every 
stage of their proceedings, and, upon the pe- 
tition of the bankrupt or a creditor, liable to 
their order for the payment of a surplus or 
dividend in their hands. Proper modifications 
of the 31st section of 5 Geo. II. c. 30, and 12th 
of 49 Geo. III. c. 121, seem indispensable to 
a prompt and effectual execution of the sys- 
tem. The wise and discreet spirit of all our 
institutions would naturally suggest an ap- 
peal from the district judges to the circuit 
judge?, or still farther, if that should be 
deemed expedient. This would be compati- 
ble with the well-known course, simplicity, 
and order of our judicial establishments, and 
would avoid all interference and collision of 
authority or jmisdiction. 

Upon the delivery of the foregoing opinion, 
the assignees confoi-med to the order made by 
the judge, and rendered their accounts to him, 
in relation to the bankrupt's estate. To these 
accounts Mr. Sands filed sixteen exceptions, 
and it was decided by the judge that they 
were proper exceptions; that a part of them 
involved simple questions of fact, and a part 
of them questions of law, proper for the dis- 
trict jvidge to decide, and they fell within his 
exclusive jurisdiction; and that, if the errors 
alleged in the exceptions did exist, he should 
order them to be corrected; that questions 
might arise in the progress of such an inves- 
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ligation as tlien engaged the attention of the 
-court; which it would he proper, to refer to a 
court of.eauity for a solemn and formal de- 
cision; and whenever they might arise he 
should refer the parties to that jurisdiction. 
But he conceived thai; the chancellor in Eng- 
land, sitting in bankruptcy, as he himself was 
then sitting, would never direct a bill to be 
filed to ascertain whether a sum of money 
had been received by the assignees on a cer- 
tain day, and whether they had caused the 
sum to be credited in their accounts; nor 
would he inquire in that manner whether the 
assignees could become purchasers of the 
bankrupt's estate. 

Recently, an application was made to his 
honour, Judge Livingston, by a bill in equity, 
to take cognizance of the case in the circuit 
■court of the United States, and for his grant- 
ing an injunction to enjoin the bankrupt and 
his attorneys, coimsel, and solicitors from pro- 
■ceeding farther in the district court. It was 
decided by the circuit judge that he had no 
jurisdiction in the matter, thea-e being no pro- 
vision made for the exercise of the jurisdic- 
tion of the circuit court, either by the bank- 
rupt law of ISOO or by the judiciary act of 
1789, or by any other law. The district judge 
was therefore left to proceed in accordance 
with his own opinion. 
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SANDS v. OHAMPLIN. 

[1 Story, 376.]! 

Circuit Court, D. Rhode Island. Nov. Term, 
1840. 

"Wills— Chakgb on Laxd— Construction. 

1. Where a will gave certain legacies and be- 
■quests to A, and -also devised certain real es- 
tate to him, annexing a "condition" or "con- 
ditions" thereto, and made certain bequests and 
legacies to B, directing A, in a subsequent 
clause, to pay all the just debts of the testator. 
It was held, that under the circumstances, the 
^'condition" or "conditions" referred to the pay- 
ment of the testator's debts, and were not a 
mere charge upon A personally, but, together 
with the legacies and bequests to B, were a 
charge upon the real estate. 

[Cited in Jordan v. Donahue, 12 R. I. 201; 
Woonsocket Inst, for Sav. v. Ballon, 16 R. 
I. 354, 16 Atl. 146; Powers v. Powers, 28 
Wis. 662; Thayer v. Finnegan, 134 Mass. 
65; Amherst College v. Smith, Id, 546.] 

2. Where a testator devises an estate to a 
person, and in respect thereof charges him with 
the payment of debts and legacies, the charges 
are always treated as charges in rem, as well 
as in personam, unless the testator uses some 
other language, which limits, restrains, or re- 
pels the construction. 

Bill in equity [by Anna Sands against John 
E. H. Champlin] to enforce a legacy in the 
will of Ray T. Sands, deceased, as a supposed 
charge on certain real estate devised by him 
to Samuel P. Robinson, imder whom the de- 
fendants claimed title, as purchasers of the 

1 [Reported by William W. Story, Esq.] 



estate. The material clauses in the wiU were 
as follows: The testator, m the second clause 
of his will, says: "I give and bequeath unto' 
my wife Anna, twelve bushels of good Indian 
corn, five bushels of barley, eight bushels of 
potatoes, three bushels of garden vegetables, 
twelve pounds of good sheep's wool, one hun- 
dred weight of new milk's cheese, twenty 
weight of good butter, two hundred weight of 
good pork, and fifty weight of beef. Also, a 
loom, with all its necessary apparatus; all 
my household furniture, except what I shall 
hereafter dispose of. The above mentioned 
supplies are to be delivered annually, as long 
as she remains my widow, and no longer; the 
otlier bequestments are to her, her heirs and 
assigns. I also wish her to have and enjoy, dur- 
ing her widowhood, the occupancy of my south 
room, and the chamber over the same, the en- 
tire use of tlie chimney closet, one half of the 
wash-room, and one half of the closet; the en-- 
tu"e use of the northwest department of the 
cellar, and a privilege in tha smoke room, 
and the entire use of the north garret, with 
the privilege of passing to the above depart- 
ments, when necessary for herself or family. 
I further give her the pass-way out of either 
of the outside doors, and such a privilege as 
she may wish or desire in the gi'een yard; also 
a privilege of keeping a reasonable quantity 
of poultry, not those that might do much in- 
jury to the occupier; some is always expect- 
ed to be done, where poultry is raised." The 
testator then proceeds in the next clause: "I 
give and devise imto my nephew, Samuel P. 
Robinson, my homestead farm, with its build- 
ings and appurtenances thereunto; also my 
farm on the west side of the island, commonly 
called the Kentucky Farm. Two rights of 
Tug swamp; one in the Georgia swamp, the 
other in the Long Lot swamp, as they are 
called, with all the privileges and appurte- 
nances to each tract belonging, to him, his 
heirs and assigns for ever, with such reser- 
vations as I shall hereafter make, and one ex- 
press condition. I give and bequeath to the 
said Samuel P. Robinson my gray mare and 
old horse, fifteen sheep, and all my neat stock, 
except what I shall hereafter dispose of, all 
my farming utensils, my sideboard, desk, 
four chairs, kitchen table, and one good bed 
and bedding. Also, the privilege of carting 
and securing one half of the sea-weed, that 
annually comes to my landing on the east 
side of the island, and carting it therefrom, 
when convenient. Also the privilege of land- 
ing and securing a boat. These bequests are 
to him, his heirs arid assigns- for ever, with 
the conditions that will be hereafter express- 
ed; my clock, being nailed to the house, of 
coui-se is the property of Samuel." The next 
clause is: "I give unto my black woman 
Philiis, her entire liberty; but should she 
choose to remain with my nephew, Samuel P. 
Robinson, and work as she did for me, I de- 
sire the said Samuel P. Robinson to give her 
the same fare and usage, and the same priv- 
ileges she enjoyed, particularly the room she 
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now occupies, and finally sucli as she recelv- 
^ ed from me; I also give her all such ai-ticles 
* as she may claim, the determination of which 
I submit to my wife, however." The next 
clause is: "I give imto my black boy John, 
should he continue in the service of my fam- 
ily, that is, my wife or Samuel P. Robinson, 
until he arrives at the age of twenty-one, the 
improvement from that time of the cellar 
house on the Kentucky farm, the garden south 
of the house, as it is now fenced, and the lot 
west of the cellar, as it is now fenced; to him 
and his family during his natural life; it 
being one of the reservations I made to Sam- 
uel P. Robinson, it is to be understood, that 
he lives on the premises himself; if he lives 
in my family until he arrives to the age of 
twenty-one, I order the annual profits to him 
from my death. "When he goes on the prem- 
ises to live himself, he is to suffer no other 
family to live with him, that would be Inju- 
rious to my other property; then should he 
occupy the house arid land in the manner 
just mentioned, I then give him four loads of 
tug annually, during five years, after he shall 
arrive at the age of twenty-one, to be dug 
out of the Rodman swamp, so called, in an 
economical and saving manner, with the priv- 
ilege of spreading, curing, and carting, where 
it will be most accommodating to all parties 
concerned. I also give him the privilege of 
carting sea-weed, or any other article he may 
need, on or off said premises, for his own 
use during the term, where no essential injury 
will arise." The testator afterwards, in an- 
other clause, says: "I order and direct, that 
one quarter of an acre of land in the north- 
east corner of m? homestead farm, to be set 
apart and kept sacred as a repository for the 
dead, for myself, my family, and my heirs, 
and such of my relatives, that may choose to 
be buried there. I direct Samuel P. Robinson 
to have it decently fenced for that pui-pose; 
this is a reservation. In consideration of the 
devises and bequeaths to Samuel P. Robin- 
son, I order and direct as follows: To pro- 
vide ten loads of good tug, and to have it 
housed for the use of my wife, at the season 
such firing is usually secured, to furnish her 
with a horse, when she wishes to ride, to sup- 
ply her with all the articles I have bequeath- 
ed, and eight dollars in money; the articles 
and money on or before every Christmas, 
during the time of her widowhood; the tug 
also to be delivered annually, as long as she 
remains my widow; the above articles not 
to be furnished, if she insists on her dower, 
as it will be plainly understood to be my 
meaning in my bequeaths to her. I further 
order him to paj' John E. Sands agreeable to 
the tenor of the gift made him." He next 
adds: "To my mother, six months after my 
death, tlie legacies; six months after my 
death, to my sisters and Mary A. Clarke; I 
also direct him to pay all my just debts; 
as it is my meaning and will, to leave all 
my property I have not disposed of, as well 
that in the granaiT, as that may be a grow- 



ing at the time of my death, to aid him in 
the discharging them." Then follows this 
clause: "In consideration of the devises and 
bequeaths to Ray T. Sands, I order him to 
pay five dollars annually to my wife, as long 
as she remains my widow; and three years 
after my death, I direct him to pay my 
brother, John E. Sands, or his heirs, one hun- 
dred dollars, interest being allowed on the 
two last years." The testator afterwards ap- 
pointed his wife executrix, with John E. 
Sands, executor of the will. These are the 
only parts of the will, bearing upon the points 
argued in the cause. The will was made on 
the 13th of October, 1818, and appears to have 
been proved in the probate court in Septem- 
ber, 1819. 

R. W. Greene and A. O. Greene, for plain- 
tiff. 
Mr. Snow, for defendants. 

STORY, Circuit Justice. The only impor- 
tant question in the present case is, whether 
the legacies or bequests unto Anna Sands, 
the widow of the testator, and the plaintiff" 
in the suit, constitute a charge on the real 
estate devised by the will to Samuel P. Rob- 
inson. If they do, then the plaintiff is en- 
titled to have a decree against the defend- 
ants; otherwise, the bill ought to be dis- 
missed. It is observable, that the principal 
part of the legacies and bequests, at least of 
that part now in controversy, consists of 
annual supplies of produce and other ar- 
ticles, which are the common produce, growth, 
contents, or accompaniments of a farm; and 
may naturally, therefore, be presumed, from 
the very language used by the testator, to be 
exactly those things, which were, and would 
be, the growth, produce, contents, or accom- 
paniments of the homestead farm devised to 
Robinson. That farm included the testator's 
mansion house; and it was manifestly con- 
templated by the testator, that his wife 
should, during her widowhood, hold and oc- 
cupy a part thereof for her own use. It 
might, therefore, be fairly infen-ed, that the 
produce and other articles were to come from 
the same farm. This is not, in the construc- 
tion of a will, like this, drawn by an unin- 
structed yeoman, an unimportant circum- 
stance. If the legacies (or annuities, as per- 
haps they may more properly be called) be 
charged on the homestead farm, then it i» 
a just conclusion, that the language used 
meant to charge it also upon all the other 
real estate devised to Robinson. In other 
words, the charge was designed to be a 
charge upon the real estate, and also upon 
the person of the devisee, in respect of the 
devise, and the benefit thereby conferred up- 
on him. It by no means follows. In cases of 
this sort, that because the charge is on the- 
real estate, it is so exclusively; for it may 
be a charge on the real estate, and also on 
the person of the devisee, in respect of the 
devise. The argument, therefore, that es- 
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taWislies the one, by no means repels the 
other. This doctrine ^vas sufficiently shown 
to be supported by principle and authority, 
in the case of Gardner v. Gardner [Case No. 
5,227], The devise is to Robinson "and his 
heirs and assigns, with such reservations as 
I (the testator) shall hereafter make, and 
one express condition." The testator, in the 
same clause, afterwards adds: "These be- 
quests are to him, his heirs arid assigns for 
ever, with the conditions, that will hereafter 
be expressed." What were these reserva- 
tions? The reservations are sufficiently mani- 
fest. They include, by implication, the part 
of the homestead devised to his wife during 
her widowhood, and that part devised to 
the black woman, Phillis; and by express 
declaration, the devise to his black boy, John, 
"it being (as the testator states) one of the 
reservations I made to Samuel P. Robinson." 
Another express resei-vation from the devise 
to Robinson is, the quarter of an acre in the 
northeast corner of the homestead farm, to 
be set apart, as a family repository for the 
dead. 

But what is the condition, or what are the 
conditions referred to by the testator? We 
observe, that the expression in one place is, 
*'cne express condition;" in another, "the con- 
ditions, that will be hereafter expressed." 
The counsel for the plaintiff contend, that 
the condition or conditions, here referred to, 
are the due payment and discharge of the 
legacies to the plaintiff, and perhaps also 
the legacies to the other persons named in 
the will, which are to be paid and discharged 
by Robinson. The counsel for the defend- 
ants, on the other hand, contends, that the 
words refer to the devise over, after the 
death of Robinson, if he should die without 
lawful issue, to Ray T. Sands, of all the es- 
tate devised to Robinson, with the same res- 
ervations; and the further provision, that in 
case Robinson should die without issue, that 
the wife of the testator (the plaintifE) should 
improve the estate so long, as she remained 
his widow. Perhaps it is not easy, in a case 
of this sort, where the will was drawn by 
an illiterate person, in loose and inaccurate 
language, to say exactly what the testator 
did actually intend by the words "condition" 
or "conditions." If I were compelled to give 
a construction .to the words, with reference 
to the clauses of the will, to which they 
might appropriately apply, I should incline 
to apply them to the clause, in which the tes- 
tator directs Robinson "to pay all my just 
debts, as it is my meaning and will to leave 
all my property I have not disposed of, as 
well that in the granary, as that may be 
growing at the time of my death, to aid him 
In discharging them." It is plain, here, that 
the testator intended to charge Robinson, in 
consideration of the devises and bequests to 
him, with the payment of all his debts. Such 
a charge of debts upon a devisee, in respect 
to lands devised to him, has always been 
held to be, not a mere charge on the devisee 
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personally, but a charge on the lands. This 
is clearly established in the cases of Clowds- 
ley V. Pelham, 1 Vern. 411; Alcock v. Spar- 
hawk, 2 Vern. 228; and Awbrey r. Middle- 
ton, 2 Eq. Cas. Abr. p. 497, 5 16,— which fall 
far short of the stringency, in point of lan- 
guage, which is to be found in tlie present 
will.2 If the language used in this will 
makes the charge of the debts of the testator 
a charge on the land devised to Robinson, 
there is, certainly, very strong reason to ap- 
ply the same interpretation to the legacies 
to the plaintiff, if not to the other legacies 
payable by Robinson. Each of them may be 
properly deemed conditions annexed to the 
estate. But I lay no particular stress upon 
the words "condition" or "conditions," in 
this will. My judgment proceeds upon the 
ground of the intention of the testator, deriv- 
ed from the language of the will, with refer- 
ence to the devise to Robinson, The testator 
says, "In consideration of the devises and 
bequests to Samuel P. Robinson, I order and 
direct (him) as follows;" and he then di- 
rects him to provide and supply and furnish 
his wife with the very articles now in con- 
troversy. Here, then, there is a positive di- 
rection and order, mac these legacies shall, 
be paid to the plaintiff by Robinson. Such 
an order and direction is in the language of 
command, and imports a trust fixed upon the 
estate devised; for it is a charge, in consid- 
eration of the devise; or in other words, it 
is a charge upon the estate in the hands of 
the devisee. The reasonable intendment of 
the will was, to provide a sufficient main- 
tenance for tie plaintiff during her widow- 
hood, and to have the supplies annually fur- 
nished. Now, If the will were to be con- 
strued a mere personal charge on Robinson, 
' it is very clear, that, in case of his insolven- 
cy, the widow would be left without any 
maintenance. In case of his death in the 
lifetime of the testator also, there is no 
small ground to contend, that the devise 
might be a lapsed devise, and that the other 
clauses in the will, devolving the estate and 
the payment of the legacies on Ray T. Sands, 
might not apply to such an event; and then, 
the widow would be left without any main- 
tenance. But if the legacies to the plaintiff 
are treated, as a charge on the estate de- 
vised, the charge will survive, and may be 
enforced in either event. To carry into ef- 
fect, then, the obvious intention of the tes- 
tator from the professed objects of these 
provisions, ut res magis valeat, quam pereat, 
(as one may say,) it seems necessary to give 
this interpretation to the clause. It is at 
once reasonable, safe, and in entire harmony 
with the words. Indeed; I understand it to 
be a general rule in the construction of claus- 
es of this sort, that where the testator de- 

2 See many of the cases collected in 2 Pow. 
Dev. (by Jarman) pp. 644-663, e. 34. See, also. 
Anon., Freem. 192; Miles v. Leisrh. 1 Atk. 573; 
Gary v, Gary, 2 Schoales & L. 173, 188; War- 
ren V. Davies, 2 Mylne & K. 49. 
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vises an estate to a person, and in respect 
thereof charges him with the payment of 
debts and legacies, the charges are always 
treated as charges in rem, as well as in per- 
sonam, unless the testator uses some other 
language, which limits, restrains, or repels 
that eonsti-uetion. Upon no other principle 
can many cases in the books admit of any 
i-ational explanation. 

There is an anonymous case in Freem. 
192, which fully sustains this doctrine. It 
was there said: "If a man, by his will, de- 
viseth his lands to J. S. and doth desire, 
that the said J. S. should pay his debts, or 
if it be, he, the said J. S,, paying his debts, 
or if, immediately after the devise of his 
lands, he doth appoint or desire, that his 
debts should be paid, or, if he useth any ex- 
pression in his will, whereby it appears, 
that he had any intent to charge his lands 
with his debts; in such case his lands will 
stand charged." Now, the doctrine, here 
laid down, is applied to words of desire, or 
directions to the devisee to pay debts, and 
even to a desire immediately after a de- 
vise, that his debts should be paid; so as to 
hold them to import, per se, a manifest in- 
tention to charge the real estate devised 
with • the debts. In the present case the 
words are "order and direct," "in considera- 
tion of the devises," which are far more co- 
gent. The case of Miles v. Leigh, 1 Atk. 
573, approaches still nearer to the present. 
There A. devised his real estate to his wife 
for life, and then to his sou R., and gave his 
daughter C. a legacy of £150, to be paid her 
in a twelve months' time after R. should 
come to enjoy the premises, and if R. should 
die before his wife, then, that H. (another 
son) coming to the possession of the prem- 
ises, and sui-viving his mother, pay to the 
daughter 0.. £200; and the testator made 
his wife his executrix. The sons died before 
the mother; but R. left a son, against 
whom the bill was brought by the daughter 
for the legacy of £200. The question was, 
whether the legacy was charged on the real 
estate. The master of the rolls (Mr. Yer- 
ney), and afterwards Lord Hardwicke, upon 
an appeal, held the legacy to be a charge on 
the real estate, and decreed payment out of 
it accordingly. On that occasion Lord Hard- 
wicke said; "It is objected, that it is not 
said, to be paid out of the estate at Hills, 
nor is it said by whom it is to be paid. 
But there are many cases, where it is neither 
said to be paid out of the estate, nor by 
whom, yet has been considered as a charge 
upon the estate, where the general intent of 
the testator has appeared. But here, the 
whole will being taken together, the subse- 
quent clause directing Henry to pay, he com- 
ing into possession, &e. is a plain declaration 
of the testator's intent, that the person, who 
possessed the estate, should pay the legacy. 



The testator intended It should come out of 
botli estate?, and he has charged his son in 
respect to the whole estate he was to have; 
and that is generally the rale of proportion 
in charging the son for younger children's 
fortimes, in respect of the value of the whole 
estate, that is to come to him. The words 
are, I think, sufficient to charge the real es- 
tate; and as to the personal, it is given ab- 
solutely and entirely to the mother; she 
might spend it, or do what she pleased with 
it. Nor is the legacy given to be paid at the 
particular time of the death of the mother; 
so that it is impossible to imagine, that 
could be the fund intended by the testator." 
Now, eveiy word, here stated, applies with 
increased force to the present case, where 
the legacies were payable annually. It is 
plain, that the wife was to receive the same 
during her widowhood. And yet, if Robin- 
son should die during the life of the wife, 
leaving issue, they would not be responsible 
for the charge to her personally; nor, ac- 
cording to the argument, would the estate 
be chargeable. So that the very objects of 
the testator w^ould be defeated- His inten- 
tion was to have a fund for the security of 
the payment durante viduitate, which can 
only be by construing the will, as making 
the legacies a charge on the estate, as well 
as on the devisee personally, in respect to 
the estate. 

The case of Gary v. Cary, 2 Schoales & L. 
173, 188, presents quite as striking an anal- 
ogy. There, the testa.tor, after sundry be- 
quests, gave to his son, George Cary, "all the 
rest, residue, and remainder of my real 
and pei-sonal estates, not hereby disposed of; 
and I do hereby order and direct my said son 
to pay off my just debts." Lord Redesdale 
held the debts to be a charge on the real es- 
tate. His language was; "He (the testator) 
charges all his debts on what he gives to his 
eldest son; that is, all his simple contract 
debts, as well as the other debts. He says, 
in effect, I direct they shall be paid out of 
what I give George CaiT- It is not a per- 
sonal obligation; but an obligation in respect 
of the property given him." As to its not 
being a personal obligation, I gi-eatly doubt; 
but as to the other language, its clear import 
decides the present question. The testator 
here expressly charges Robinson with the 
payment of the legacies, "in consideration 
of the devises and bequests to him"; that 
is, as has been already said, and it agrees 
exactly with the language of Lord Redes- 
dale, it is a charge on him in respect of the 
property given him by the will; and there- 
fore a charge thereon. Upon the whole, my 
judgment is, that the legacies given to the 
plaintiff (Mrs. Sands) are a charge on the 
real estate devised to Robinson, and that 
she ought to have a decree accordingly, for 
the due payment and discharge thereof. 
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SANDS v. DELAFIBLD. 
[2 Paine, 409.] i 
Circuit Court, D. New York. 1856. 
Bankuuptcy — Award to Assignee — Who En- 
titled TO Sue. 
Upon the construction of the following act of 
congress, viz, [6 Stat. 2S7]: "Be it enacted, 
&c., that there be paid after the first day of 
March, one thousand eight hundred and twenty- 
three, out of any moneys in the treasury not 
otherwise appropriated, to Ebenezer Stevens 
and Austin L. Sands, representatives of Rich- 
ardson Sands, deceased, to Robert Morris, sur- 
viving assignee under the late United States 
law of bankruptcy, of Comfort Sands, or to 
whomsoever shall appear to the comptroller of 
the trea'sury to be entitled to his share, and to 
Joshua Sands, the sum of twenty-two thousand 
nine hundred and seventy-eight dollars, in full 
satisfaction of their elainx upon the United 
States, under an award of referees in favor 
of them and others, dated at New York, on tiie 
twenty-fiflJi of October, one thousand seven 
hundred and eighty-seven, and the contracts 
therein referred to, one-third part of which sum 
is to be paid to each of the said Richardson, 
Comfort and Joshua Sands, or to their legal 
representatives as above mentioned. Provided, 
that before such payment each of the said par- 
ties shall relinquish to the United States all 
further claim against them on account of said 
award, and the several contracts upon which 
that award was founded,"— it was held, that 
"Comfort Sands could not be entitled in his own 
right to any part of the money mentioned in the 
act; and semble, as there was nothing to pre- 
vent a suit's being maintained in tJie name of 
any one who was legally entitled, it was un- 
necessary to use his name to enforce the rights 
of others. 

Motion to set aside a Bonsuit. 

The declaration was in assumpsit for money 
had and received, •&c., and to whicli was 
pleaded the general issue. At the trial it 
was admitted on the part of the defendant, 
that on the 15th of December, 1823, he had 
received from the treasury of the United 
States the smn of 7,659 dollars 64 cents, by 
virtue of a power of attorney from Robert 
Morris, surviving assignee under the bank- 
rupt law of the United States, of Comfort 
Sands, the plaintiff. It was also admitted 
that the defendant had received notice not 
to pay over or part with the money, as it 
belonged to the plaintiff and not to his as- 
signees. The plaintiff's discharge under the 
bankrupt law was also admitted. The plain- 
tiff then offered in evidence an act of con- 
gi-ess, of March 3d, 1823 [6 Stat. 287], entitled 
"An act for the relief of Ebenezer Stevens 
and others," and which was as follows, viz.: 
"Be it enacted by the senate and house of 
representatives of the United States of Ameri- 
ca, in congress assembled, that there be paid 
after the first day of March, one thousand 
eight hundred and twenty-three, out of any 
moneys in the treasury not otherwise appro- 
priated, to Ebenezer Stevens and Austin L. 
Sands, representatives of Richardson Sands, 
deceased, to Robert aionls, surviving assignee 
under the late United States law of bankrupt- 
cy, of Comfort Sands, or to whomsoever shall 

1 [Reported by Elijah Paine, Jr., Esq.] 



appe.ir to the comptroller of the treasury to 
be entitled to his share; and to Joshua Sands, 
the sum of twenty-two thousand nine hundred 
and. seventy-eight dollars, in full satisfaction 
of their claim upon the United States, under 
an awax'd of referees in favor of them and 
others, dated at Nere York, on the twenty- 
fifth of October, one thousand seven hundred 
and eigli.ty-seven, and the contracts therein re- 
ferred to; one-third part of which sum is to 
be paid to each of the said Richardson, Com- 
fort and Joshua Sands, or to their legal repre- 
sentatives as above mentioned. Provided, 
that before such payment, each of the said 
parties shall relinquish to the United States 
all further claim against them on account of 
said award, and the several contracts upon 
which that award was founded." 

The plaintiff then called Joshua Sands as a 
witness, who testified that he was one of the 
persons named in the act of congress, to 
whom the grant by the law of ia23 was 
made; that Comfort Sands, the plaintiff, was 
interested one-third in the grant; that Ebene- 
zer Stevens married the widow of Richardson 
Sands. The act was passed for relief of three 
persons, Richai'dson Sands' representatives, 
Comfort Sands and witness, each one-third. 
The g^aut was made by congress for damages 
sustained under a contract made with Robert 
Morris, superintendent of finance, in Decem- 
ber, 1781. Mr. Morris paid all that was due 
on the contract in 1783, and the grant was 
made by congress for damages sustained by 
the contractors, the three Sands, in conse- 
quence of the government not talcing the sur- 
plus that had been purchased by the con- 
tractors. To this evidence the counsel for 
defendant objected, that congress had decided 
by the law to give and vest the share of the 
grant which related to Comfort Sands in and 
to his assignees; and the court sustained the 
objection, deciding that such was the con- 
struction to be given to the act of congi-ess 
of March 3, 1823. The plaintiff then offered 
to prove "tiat the claim on which the act of 
congress was founded, grew out of a claim on 
the government of the United States in 1782, 
and that the claim was assigned, in 1797, to 
Nathaniel Prime, after the claim had been 
submitted to arbitrators appointed by the 
United States, and after such arbitrators had 
made an award in 1785 in favor of claimants; 
that Nathaniel Prime pursued the daim for 
many years before congress, and procured a 
law to be passed in 1799 on the subject; that 
the assignment to Prime was for the benefit 
of creditors, some of which creditors were 
not yet paid." The plaintiff also offered to 
prove the report, made in obedience of the 
act of congress of March 2, 1799 [6 Stat 38], 
entitled "An act for the relief of Comfort 
Sands and others," of John Steele, the comp- 
troller of the treasury of the United States, 
bearing date the 19th day of March, 1802, on 
the grounds, history and merits of the claim; 
and also the report of Albert Gallatin, secre- 
tary of the treasury of the United States, bear- 
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ing date the 29th day of March, 1802, on the 
same object. These reports cannot be con- 
densed, and are too voluminous to be insert- 
ed. The plaintiff's counsel also offered in 
evidence the papers in bankruptcy of Comfort 
Sands, to show that this claim was never as- 
signed to his assignees,obut was excepted out 
of tlie assignment to them on the ground of 
the assignment to said Nathaniel Prime. The 
whole of the above evidence offered by the 
plaintiff was ruled out by the court, and a 
nonsuit granted. 

S. P. Staples and J. Hoyt, for plaintiff. 
T. A. Emmett and D. S. Jones, for defend- 
ant. 

THOilPSON, Circuit Justice. Upon the 
trial of this cause, and also on the ai'gument 
of the motion to set aside the nonsuit, it seem- 
ed to be assumed on both sides, that the mon- 
ey granted by the act of congress, passed 
March 3, 1823 [6 Stat. 287], and for which 
this action is brought, was a mere gratuitous 
bounty of the government, and I perhaps 
yielded too readily to this view of it; and if 
the law is so to be considered, it must be de- 
termined upon the face of the act to whom 
this bounty was intended to be extended. 
There would, upon this view of it, pe no 
ground upon which an inquiry could be prop- 
erly instituted touching any prior claim. The 
act would be the foundation of the claim, and 
the rights of parties under it must be deter- 
mined by the act itself. Upon further con- 
sideration, I think this is not the view which 
ought to be taken of this act; but that it is 
to be considered as appropriating a sum of 
money in payment and extinguishment of a 
claim set up against the government. If it 
was intended as a mere gratuity, congress 
■would not have left it open to doubt who the 
object of their bounty was. But the act ex- 
pressly declares, that the money thereby ap- 
propriated shall be in full satisfaction cf a 
claim upon the United States, under an 
award of referees dated 25th of October, 1787, 
and the contracts therein referred to; and 
this claim, it would seem, was not merely 
colorable, but had been sanctioned by an 
award of referees. The money was, there- 
fore, to be paid to extinguish a real and sub- 
stantial claim, to which congress considered 
the parties at least equitably, if not legally en- 
titled; and before payment of the money was 
authorized to be made, the paities were re- 
quired to relinquish to the United States all 
further claim on account of said award, and 
the several contracts upon which that award 
was founded. The act directs the money to 
be paid to Bbenezer Stevens and Austin L. 
Sands, representatives of Richardson Sands, 
deceased, to Robert Morris, sui*vivlng as- 
signee under the late United States law of 
banki-uptey, of Comfort Sands, or to whomso- 
ever shall appear to the comptroller of the 
treasuiy to be entitled to his share, and to 
Joshua Sands. The money now in question is 
the share of Comfort Sands, and unless he is 



entitled to it in his own right, the present 
action, I am inclined to think, cannot be sus- 
tained. I am unable to discover any plausible 
construction of the act which gives the money 
to him in his own right. It assumes that he 
has become a bankrupt, and assigned his 
property; and it seems, also, to imply, that 
there may be a dispute as to whom his share 
belongs. But the language of the act neces- 
sarily implies that this dispute is between 
third persons alone, and not between them 
and Comfort Sands. His right to it is deemed 
to be extinguished, by his assignment under 
the bankrupt law, or in some other way. Had 
he been considered as having any claim to 
it, the law would probably have directed the 
money to be paid to him, or to whomsoever 
should be entitled to his share; and the sub- 
sequent part of the act, which directs one- 
third part of the money appropriated to be 
paid to each of the said Richardson, Comfort 
and Joshua Sands, does not alter this con- 
struction. His name is here merely mention- 
ed as representing one-third part The for- 
mer part of the act had directed the payment 
in gross, the latter part provides for its dis- 
tribution in thirds. That such must nave 
been the intention is evident from the cir- 
cumstance that one-thnd is also to be paid to 
Richardson Sands, when, from the fonner 
part of the act, he is stated to be dead. His 
name is therefore mentioned only as desig- 
nating one share. But this part of the act 
does not stop with directing the payment of 
one-third to be made to each of them, but it 
is to be made to them, or their legal repre- 
sentatives as above mentioned. Who are the 
legal representatives above mention<id? Eb- 
enezer Stevens, Austin L. Sands and Robert 
Morris, must be the persons referred to. If the 
representatives of Richardson Sands only 
had been intended, the plm-al "their" could 
not have been properly used. If this view of 
the act be correct. Comfort Sands cannot be 
entitled in his own right to any part of this 
monej'; nor do I see how it can be necessary 
to use his name, to enfoi-ce the rights of oth- 
ers who may set up a claim to it. There is 
nothing to prevent a suit being maintained 
in the name of any one who is legally en- 
titled to the money. 

Although I am veiy strongly impressed 
with the opinion that the present action can- 
not be sustained, yet I would not be under- 
stood as having formed a definitive opinion 
upon that question. I have thrown out these 
views of the law, that the attention of the 
counsel may be more particularly directed to 
the construction of the act; and as some tes- 
timony was offered on the part of the plain- 
tiff, and excluded, which might throw some 
light upon the real merits of the case, I am 
inclined to think the ends of justice will be 
promoted, by setting aside the nonsuit and 
granting a new trial, with costs to abide the 
event of the suit. 

_XOTE. In construing a statute, the inten- 
tion of the lawgiver, when once ascertained, is 
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to prevail over the literal sense of the words 
which are used. Such intention is to be gath- 
ered from a consideration of all parts of the 
statute taken together. This may be presumed 
according to the necessity of the matter, and of 
that which is consonant to reason and good dis- 
cretion. McDermut v. Lorillard, 1 Edw. Oh. 
273. When the words of a statute are doubtful, 
general usage may serve to explain them; but 
the maxim, "Communis error facit jus," has no 
application to the usages of jmrticular corpora- 
tion towns or other places. Gurrie v. Page, 2 
Leigh, 617. In the United States, where the 
legislative power is limited by written constitu- 
tions, a declaratory statute cannot have the 
legal effect of depriving an individual of a 
vested right, or of changing the rule of con- 
struction as to pre-existing law. Salters v. To- 
bias, 3 Paige, 338. In the construction of a 
statute, the whole law is to be examined togeth- 
er, and one part construed by another, with a 
view to give effect and operation to the whole, 
if it can be done. Chesapeake & O. Canal Co. 
V. Baltimore & O. E. Co., 4 Gill & J. 4. It is 
laid down in some of the books, that, in constru- 
ing a statute, the title (being no part of it) is 
not to be regarded; but we have high authority 
in this country for a difEerent rule of construc- 
tion. The title, however, cannot control the 
express words of the enacting clause. Id. The 
preamble of a statute is a key to its construc- 
tion. Id, Where a corporation was created 
to effect a particular object, as to make a river 
navigable, which was not so before, and no 
otlier mode of accomplishing that result was 
pointed out in the charter, it will be intended 
that the legislature designed that the river 
u'lis to be made navigable in any of the known 
modes in which the navigation of the river may 
be improved. Id. Every law which is to wrest 
from an individual his property, without his 
consent, must be strictly construed. Id. 5. 
All statutes in pari materia are construed as 
one law. Id. Statutes should be construed 
with a view to the original intent and meaning 
of the makers, and such construction should be 
put upon them as best to answer that intention; 
which may be collected from the cause or ne- 
cessity of making the statute, or from foreign 
circumstances; and when discovered, ought to 
be followed, though such eonstrnetion may seem 
to be contrary to the letter of the statute. Id. 
6. If laws and statutes seem contrary 'to one 
another, yet, if by interpretation they may 
stand together, they shall stand; and, when two 
laws only so far disagree or differ as that by 
any other construction they may both stand to- 
gether, the rule that subsequent laws abrogate 
prior and contrarient laws, does not apply, and 
the last law is no repeal of the former. Id. 
Repeals of statutes by implication are things 
disfavored by law, and never allowed of but 
when the inconsistency and repugnancy are 
plain and unavoidable. Id. When it is mani- 
festly the intention of the legislature, that a 
subsequent act shall not control the provisions 
of a former act, the subsequent act shall not 
have such operation, even though the words of 
it, taken strictly and grammatically, would re- 
peal the former act. Id. A statute granting 
chancery powers to relieve against all penalties 
and forfeitures in actions at common law, it 
seems may be allowed, if such is its general lan- 
guage, to operate upon penalties and forfeitures 
already incurred at the time of its enactment; 
without violating the principle that vested 
rights are not to be disturbed; the party in- 
jured having still the right to recover all which 
in equity and gocd conscience is due to him. 
Potter V. Sturdivant, 4 Greenl. 154. Upon 
every sound principle of construction, a refer- 
ence to a term used in a statute, must be in its 
direct and primary sense, as expressly defined, 
and not in an assimilated interpretation. And 
this rule is more ,iSpecially applicable when the 
express meaning >vill accomplish all that was 
designed by the framers of the law. Per 



Strong, P. J., Cruger v. Cruger, 5 Barb. 225. 
The sixteenth section of the act of congress, 
passed on the 18th of February, 1793, enti- 
tled *'An act foi enrolling and licensing ships 
or vessels to be employed in the coasting trade 
and fisheries, and for regulating the same" (1 
Stat. 305), prescribes the manner in which for- 
eign merchandise shall be specified in the mani- 
fest of a vessel going coastwise, and imposes a 
pecuniary penalty upon the master for failing 
to comply with it; but does not forfeit the 
goods. U. S. V. Carr, 8 How. [49 U. S.] 1. 



SANDS (SALISBURY v.). 
251. 



See Case No. 12,- 



Case mo. 12,305. 

SANDS V. SMITH. 

[1 Abb. (U. S.) 368; i 1 Dill. 290; 4 West. Jur. 
* 189.] 

Circuit Court, D. Nebraska. May Term, 1870. 

Removai. of Causes — Seveual Defendants. 

1. A non-resident plaintiff, who has brought 
an action at law in a state court against a citi- 
zen of the state in which the suit is brought 
and a citizen of another state, the latter of 
whom voluntarily appears, may, by complying 
with the act of congress of March 2,, 1867 (14 
Stat. 558), obtain a removal of the cause, as to 
all the defendants, to the proper circuit court 
of the United States. 

[Cited in Case v. Douglas, Case No. 2,491; 
Florence Sewing-Mach. Co. v. Grover & Ba- 
ker Sewing-Mach. Co., Id. 4,883. Disap- 
proved in Case of Sewing-Machine Cos., 18 
Wall. (85 U. S.) 587. Cited in Hobby v, 
Allison, 13 Fed. 404. Cited,, but not fol- 
lowed, in Hancock v. Holbrook, 27 Fed. 
402.] 

[Cited in Bury v. Irick, 22 Grat. 484; Cooper 
V. Condon, 15 Kan. 575; Galpin v. Critch- 
lon, 112 Mass. 343.] 

2. The various acts of congress relating to 
the removal of causes from the state to the fed- 
eral courts, discussed, and their construction 
and operation explained by - Dillon, circuit 
judge. 

Motion to remand a cause to a state court 
The plaintiff in. this action, William G. Sands, 
was a citizen of the state of New York. Two 
of the defendants, Charles B. and Julia Smith, 
were citizens of the state of Nebraska; the 
third, Lydia A. Salisbury, was a citizen of 
Missouri. The plaintiff, in April, 1868, brought 
an action against the above named defend- 
ants, in one of the state courts of Nebraska. 
In 18G9, and before final hearing or trial, the 
plaintiff filed his petition in due form, in the 
state court, for the removal of the cause to 
the circuit court of the United States for the 
district of Nebraska. He also filed In the 
state court an affidavit, pursuant to the act 
of Mai-ch 2, 1867 (14 Stat. 558), stating there- 
in that he had reason to believe and did be- 
lieve, that from prejudice oi: local influence 
he would not be able to obtain justice in the 
state court, and offered the requisite surety 
for his entering copies, &c. in the United 
States court. Subsequenfly, on this appliea- 

1 [Reported bv Benjamin Vaughan Abbott. 
Esq., an^ here reprinted by permission.] 
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tion coming on to be heard, the state court 
made an order transferring the cause to the 
circuit court of the United States. The de- 
fendants now moved to remand the cause to 
the state court, for the reason that, under the 
circumstances above stated, the order for the 
removal Avas erroneously made. 

It appeared that the amount in dispute ex- 
ceeded five hundred dollars and costs. The 
action was founded upon a joint and several 
promissory note signed by the defendants^ 
Smith and wife, and by Lydia A. Salisbury 
and her deceased husband. The Smiths 
pleaded usury and payment— this payment be- 
ing alleged to have been made by the receipt 
by the plaintiff of rents and profits of certain 
premises mortgaged to secure the note. Mrs. 
Salisbury pleaded, in the mode authorized by 
the state practice, by way of counter-claim, 
or in the nature of a cross action, an equita- 
ble defense; and prayed for affirmative re- 
lief. She alleged, in substance, that she and 
Mrs. Smith borrowed the money of the plain- 
tiff for which the note in suit was given, 
mortgaging a tract which each owned in 
severalty, and also a tract which they owned 
in common; that the plaintiff had obtained 
in the state courts a decree of foreclosure for 
accrued interest on the note in suit; that 
this decree was void for want of jurisdiction 
as to Mrs. Salisbury; that the plaintiff 
bought in the property under the decree, and 
has since been in possession, receiving the 
rents and profits, alleged to be more than 
sufficient to 'pay the mortgage debt. She 
prayed that an account might be taken of the 
amount due the plaintiff on the note, and of 
the rents and profits received, and that she 
might be allowed to redeem the premises 
from the mortgage, if anything is due there- 
on. 

J. M. Woolworth, for the motion. 
Redick & Briggs, opposed. 

Before DILLON, Circuit Judge, and DUN- 
DY, District Judge. 

DILLON, Circuit Judge. By the constitu- 
tion, the judicial power of the United States 
extends "to controversies between citizens of 
differPBt states." 

In prescribing the jurisdiction of the circuit 
courts of the United States, the judiciai-y act 
did not confer it as broadly as it might have 
done under the constitutional provision just 
quoted, but limited it to cases where the "suit 
is between a citizen of the state where the suit 
is brought and a citizen of another state." 
Act Sept. 24, 1789, § 11 [1 Stat. 73]. Under 
this provision, one of the parties, either the 
plaintiff or defendant, it matters not which, 
must be a resident of the state where the suit 
ig brought, and the other not. In other 
words, it must be a controversy or suit be- 
tween a resident and a non-resident citizen. 
The next section of the judiciary act (section 
12) provides for the removal of causes, under 
certain circumstances, from the state courts 
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to those of the United States. Until very re- 
cently this was the only statute authorizing 
the removal on the gi'ound of citizenship of 
the parties. It authorized the lemoval by 
the defendant (under the limitations therein 
mentioned) where the suit is commenced in 
the state court "by a citizen of the state in 
which the suit is brought against a citizen of 
another state." That is, if the suit is by a 
resident plaintiff', the non-resident defendant 
may have it removed; but the resident plain- 
tiff could not. Under section 11 of the judi- 
ciary act, a non-resident plaintiff might sue 
in the circuit court a resident defendant; but 
if a non-resident plaintiff elected to sue in a 
state court, section 12 of that act would give 
neither party the right to remove the cause 
from the state court to the United States 
court. The plaintiff was not given the right 
because he had voluntarily selected the state 
court in which to bring his action; the de- 
fendant was not given the right because it 
was not supposed that he would have any 
grounds to object that he was sued in the 
courts of his own state. So that the right of 
removal by the judiciary act is limited to the 
non-resident defendant when sued by a resi- 
dent plaintiff in the courts of the state. 

By section 11 of the judiciary act, as we 
have seen, the circuit court has jurisdiction 
when the suit is between a citizen of the 
state in which it is brought and a citizen of 
another state. 

This was construed by the courts to mean 
that if there were several plaintiffs and sev- 
eral defendants, each one of each class must 
possess the requisite character as to citizen- 
ship. Sti-awbridge v. Curtiss, 3 Cranch [7 U, 
S.] 267. 

Por example, a citizen of New York and a 
citizen of Georgia could not join as plaintiffs 
in suing in New York a citizen of Massachu- 
setts (if found in New York) because the 
plaintiffs were not each competent to sue, for 
the citizen of Georgia could not (under sec- 
tion 11 of the judiciary act) sue a citizen of 
Massachusetts in New York. Moffat v. So- 
ley [Case No. 9,688]. 

But other and greater difficulties were ex- 
perienced. Section 11 of the judiciary act 
also enacted "that no civil suit should be 
brought in any other district than the one 
whereof the defendant was an inhabitant, or 
in which he shaU be found at the time of 
serving the writ." 

By the common law, all parties jointly lia- 
ble must be jointly sued and brought into 
court, and if any of them reside out of the 
district where the suit was brought, or in 
the state in which the plaintiff resided, the 
national court was deprived of jurisdiction. 

To remedy this, the act of Febniary 28, 
1839 (5 Stat. 321), was passed. This statute 
will be referred to more at large hereaftei*. 
In my opinion, it gives a citizen of one state 
the right to commence suit in the circuit 
court of the United States in any other state 
against such persons as reside there, or may 
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be found tliere, and the Hurisdiction of that 
court is not defeated by the circumstance that 
other persons (proper hut no longer necessary 
defendants) reside in some other state. 

Under section 12 of the judiciary act above 
quoted, regulating removals, it was held that 
a cause could not be removed unless all the 
defendants aslied for it; that to bring the 
case within the act, all the plaintiffs must be 
citizens of the state in which suit is brought, 
and all the defendants must be citizens of 
some other state or states. Beardsley v. Tor- 
rey [Case No. 1,190]; Ward v, Arredondo [Id. 
17,148]; Hubbard v. Northern R. Co. [Id. 6,- 
818]; s. c, 25 Vt. 715. 

But the rule did not apply to persons who 
were mere nominal or formal parties. 
Brown v. Sti'ode, 5 Cranch [9 U. S.] 303; 
Wormley v, Wormley, 8 Wheat. [21 U. S.] 
421; Ward v. Arredondo, supra;"" Wood v. 
Davis, IS How. [59 U. S.] 467. 

It will be borne in mind that the act of 
February 28, 1839, above mentioned, author- 
ized suits against defendants who might be 
non-residents of the district in which suit is 
brought, or not found therein, and that the 
plaintifiE might proceed to judgment against 
those served, and against such non-resident 
defendants as should voluntarily appear. 

Under this act a citizen of New York may, 
as in the case at bar, sue a citizen of Nebras- 
ka in the United States circuit court sitting 
in the latter state, and may also make a cit- 
izen of Missouri a pai-ty defendant; and if 
the latter is served witliin the district of Ne- 
braska, or voluntarily appears to the action, 
the suit may proceed to trial and judgment 
against all. So that it is not true, as urged 
by the defendants, that this suit could not 
originally have been brought in the circuit 
court of the United States for the district of 
Nebraska; and hence, by allowing its remov- 
al, the court does not get cognizance of a 
cause which could not in the first instance 
have been brought therein. 

But if this were so, it would not necessari- 
ly follow that the right of removal did not ex- 
ist; for the circuit court may by removal 
acquire jurisdiction of a cause which could 
not have been commenced therein. Sayles v. 
Northwestern Ins. Co. [Case No.. 12,421]; 
Bliven v. New England Screw Co. [Id. 1,550]; 
Barney v. Globe Bank [Id. 1,031]. 

Such being the law and the construction of. 
the courts, congress passed the act of July 
27, 1866 (14 Stat. 306), entitled "An act for 
the removal of causes in certain cases from 
the state courts." This act provides for re- 
moval in cases where the citizenship of the 
defendants is different. In contemplates 
cases where the plaintiff in the state court 
is "a citizen of the state in which the suit is 
brought," following in this respect the lan- 
guage of section 12 of the judiciary act. But 
it enlarges the provisions of th'e judiciary act 
in that it contemplates the case of several de^ 
f endants. some residing in the state in which 
the suit is brought, and some in a state oth- 
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er than that in which suit is instituted; and 
it authorizes, in certain cases, the non-resi- 
dent defendant to have the cause removed as 
to him and to proceed in the state court as 
to the resident defendants. The effect of 
this statute is plahi:— without it no removal 
could be made, because all the defendants 
were not within the act, and under the ruling^ 
of the courts before mentioned, unless the 
cause was removable as to all, it was not re- 
movable as to any. 

But, as in the judiciary act, the right of re- 
moval is confined by the act of July 27, 1866, 
to cases where the plaintiff is a resident and 
the defendant is a non-resident, and it is lim- 
ited to the foreign defendant, and does not 
extend to the plaintiff. 

AVe now come, in the progress of this discus- 
sion, to the act of Mai-ch 2, 1867 (14 Stat. 558) 
upon which the right of removal in the case 
at bar is claimed, and which is the first act 
which, in any event, extended the right to 
plaintiffs. It professes to be an amendment 
to the act of July 27, 3866, last noticed, and it 
extends the right, in the cases provided for, 
fas well to plaintiffs as defendants, but con- 
fines it to such as are non-residents of tJie 
state in which the suit is brought, and make& 
the ground of removal not alone the citizen- 
ship of the parties, but prejudice or local in- 
fluence. 

The act provides "that where a suit is now 
pending, or may hereafter be brought in any 
state court in which there is a controversy be- 
tween a citizen of the state in which the suit 
is brought and a citizen of another state 
. . , such citizen of another state, whether 
he be plaintiff or defendant, if he will make 
and file in such state court an affidavit, stat- 
ing that he has reason to believe and does be- 
lieve that, from prejudice or local influence he 
will not be able to obtain justice in such state 
court," he may have the cause removed to the 
circuit court of the United States. 

It will be seen that as to the plaintiffs, this- 
follows the language of section 11 of the ju- 
diciary act, and not of section 12 of that act; 
the plaintiff may or may not be a resident of 
the state where the suit is brought; and the 
right of removal is given to the non-resident 
party, be he the plaintiff or defendant. 

Speaking of this act, Mr. Justice Miller, in 
a case in this court (Johnson v. Monell [Case 
No. 7,309], May term, 1869), says: "The only 
conditions necessary to the exercise of the 
right of removal are: (1) That the contrt)- 
versy shall be between a citizen of the state 
in which the suit is brought, and a citizen of 
another state. (2) That the matter in dis- 
piite shall exceed ttie sum of five hundred dol- 
lars, exclusive of costs. (3) That the paiiy 
citizen of such other state shall file the re- 
quired affidavit, stating, &c. the local preju- 
dice. (4) Giving the requisite sm-ety for ap- 
pearing in the federal court. Congress in- 
tended to give the right in every case where 
the four requisites we have mentioned exist." 

In that case the plaintiff was a citizen of 



SANDS cCase No. 12,306) 



[21 Fed. Cas. page 34S] 



Iowa, one defendant was a citizen of Ne- 
braska, and the other of New York, but the 
last was not served with process and did not 
■appear; and it was held that the plaintifiC was 
-entitled, under the act of March 2, 1867, to 
have the cause transferred from the state 
■court to the United States court after a ver- 
■dict of the jury in the state court in his favor 
had been set aside by the court. 

Talking the act of March 2, 1867, in connec- 
tion with the acts of February 28, 1839, and 
July 27, 1866, we are of opinion that it was 
the intention of congress to give (in the enu- 
merated conditions) a non-resident plaintiff 
the right to remove the cause from the state 
<:ourt, where the adverse parties are citizens 
-of tlie state where the suit is brought; and 
this right is not defeated by tlie cii*cumstance 
that some one of the persons, made a defend- 
ant under the act of 1839, may be a citi- 
zen of a state other than that in which the 
suit is brought. This seems to the court to be 
the spirit and manifest purpose of the legisla- 
ture in question. It is the supposed local in- 
fluence and prejudice that form the basis of 
riglit of removal in favor of the non-resident 
As against the Smiths, if sole defendants, it 
is conceded that the right would exist. As 
respects the defendant, Salisbury, we have 
seen that suit might have been brought 
against her and the Smiths in the circuit 
court:— she is deprived of no right by holding 
in favor of the removal, and it seems to us 
to be an extremely teelmical construction to 
hold that the right of removal depends upon 
the circumstance that all the defendants are 
residents of the state in which the suit Is 
brought. 

The act of March 2, 1867, construed in the 
light of previous legislation and decisions, in 
its terms covers this case; and if so, this 
court has jurisdiction over it. This is put 
very plainly by an eminent judge in speaking 
of a cause removed under section 12 of the 
judiciai-y act: "But the juilsdiction of the 
United States circuit court, over this case does 
not depend upon section 11, but on section 12 
of the judiciary act. If it be a suit which 
that section authorizes the defendant to re- 
move, it empowers this court to take jurisdic- 
tion over it when removed." Per Ouilis, J., 
Sayles v. Northwestern Ins. Co. [supra]. 

Tlie view on which the motion to remand is 
based is that maintained in the early case of 
Strawbridge V. Cuitiss, 3 C5ranch [7 U. S.] 267, 
and overlooks the modifications which subse- 
quent legislation and decisions have made. 
See Louisville B. Co. v. Letson, 2 How. [43 
U. S.] 497, 556; Heriot v. Davis [Case No. 
6,404]; Taylor v. Cook [Id. 13,789]; Doremas 
V. Bennett [Id. 4,001]. 

It is to be remembered that the plaintiff's 
action is upon a joint and several promissory 
note, and that he seeks simply to recover an 
ordinary personal judgment upon it against 
the makers. The case is one in which the 
plaintiff might ordinarily have sued in this 
court, making the Smiths and Mrs. Salisbury 



defendants. It is precisely such a case as the 
act of 1839 contemplated. 

Mrs. Salisbury voluntarily appeared in the 
state court, and answered to the action. The 
circumstance that she pleads as a defense 
(under the state practice) matters which prop- 
erly constitute grounds for a bill in equity can- 
not defeat the right of removal, if the right 
otherwise exists; and that it does exist, we 
have above endeavored to show. The motion 
to remand is denied; but as in this court law 
and equity must be kept separate, it is sug- 
gested that it may be advisable for the parties 
to reform the pleadings so as to adapt them 
to the practice in this tribunal. Motion de- 
nied. 

[For hearing on a hill to redeem the property 
from the mortgage, see Case No. 12,251.] 

NOTE [from original report in 1 Dill. 290]. 
The equitable defence of Mrs. Salisbury plead- 
ed in her answer filed in the state court, was 
subsequently made the subject matter of a bill 
in equity filed in the circuit court, and as the 
plaintiff, Smith, was a non-resident of the dis- 
trict, the court made a special order allowing 
service to be made upon his attorneys of record 
prosecuting the action at law on the note. The 
act of March 2, 1867, provides that if "such 
citizen of another state will make and file an 
alfidavit stating that he has reason to believe, 
&c., it shall he the duty of the state court to ac- 
cept the surety," &c. Construing this act, it 
was in another case held by Dillon and Dundy, 
JJ., that an aflSdavit of the plaintiff's attorney 
stating "that the plaintiff had reason to and 
does believe that from prejudice or local influ- 
ence he will not be able to obtain justice in the 
state court," was insuflScient to authorize that 
court to order the removal, and if ordered, the 
cause on motion would be remanded to it. In 
the same case it was also held that the facts 
showing the reasonableness of the party's be- 
lief and the existence of the local prejudice 
need not be stated in the afiidavit, which is suf- 
ficient in these respects, if it follows the general 
language of the acL Whether under this act 
an attorney could, in any case, make the affi- 
davit, was not decided; but if so, it is perhaps 
advisable that the reason why it is not made 
by the party himself should appear. Requisites 
of petition for removal: Sweeney v. Cofiin 
[Case No. 13,686]. Practice: McBratney v. 
Usher [Id. 8,661]. 



Case liTo. 1S,806. 

SANDS V. WARDWELL et aL 

[3 Cliff. 277.] 1 

Circuit Court, D. New Hampshire. Oct. Term, 
1869. 

Pate^tts — Pkesomptions — BuiiDEJT OF Proof — 
Equivalents— Combination of Elements. 

1. Letters-patent are issued upon the adju- 
dication of a public officer, and the presumption 
is that the adjudication was correct. 

2. Letters-patent, if in due form, when intro- 
duced in evidence, afford a prima facie pre- 
sumption that the person named as inventor 
is the original and first inventor of what is 
therein described as the improvement. The bur- 
den of proof to sustain an opposite conclusion 
is therefore on the party attacking the patent. 

[Cited in Maurice v. Devol, 23 W. Va. 254.] 

1 [Reported by "William Henry Clifford, Esq., 
and here reprinted by permission.] 
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3. Upon the question of infringement the bur- 
den of proof is with the complainant. 

4. Technical equivalents do not belong to a 
combination of old elements. Such a combina- 
tion is only an improvement upon what was be- 
fore known, and without the new combination 
the whole would have been the property of the 
public. 

5. When such a combination is patented it is 
infringed by every subsequent combination of 
the same elements as those which compose it; 
and no subsequent combination is substantial- 
ly different from the patented one, merely be- 
cause it was in a single device different from 
one of its elements, provided such substituted 
device was at the date of the patent a well- 
known substitute for the omitted one. 

6. Subsequent inventors may obtain valid 
patents for combinations of the same elements 
as those which compose a prior one, provided 
the combinations are substantially different, 
and accomplish new and useful results. 

7. No person is to be treated as an infringer 
who does not use all the elements of a com- 
bination, unless the change is merely formal or 
colorable; and every subsequent combination 
is only a colorable change when not substan- 
tially differeat from the first. 

Letters-patent [No. 38,987] were granted to 
the complainant [Thomas Sands], June 23, 
1864, for an improvement in machines for 
making machine laiitting-needles. On No- 
vember 15, 1864, the patent was reissued to 
him, as he alleged, for the same invention, in 
due form of law for the residue of the orig- 
inal term. [No. 1821.] The present suit was 
founded upon the reissued letters-patent, and 
the charge in the bill ot complaint was that 
the respondents [P. S. Wardwell and others], 
since the issuing of the reissued letters-pat- 
ent, had manufactured and used machines 
and machinery embracing mechanism sub- 
stantially the same in principle, construction, 
and mode of operation as the patented im- 
provement of the complainant. The princi- 
pal defences set up in the respective answers 
of the respondents were as follows: (1) That 
the reissued letters were fraudulently pro- 
cured. (2) That the complainant was not the 
original and first inventor of the improve- 
ment. (3) That the invention, or substantial 
and material parts thereof, claimed by the 
patentee as new were known to and used by 
others with the knowledge of the complain- 
ant, and with his consent and allowance, 
more than two years prior to his application 
for the original patent'. (4) Besides these 
special defences the principal respondent 
denied that he or either of the other respond- 
ents ever made, used, or vended to others to 
be used, any machine or machines embra- 
cing the patented improvement of the com- 
plainant. On the contrary, he alleged that 
he constructed within the period mentioned 
in the bill of complaint but one machine 
for the purpose of making laiitting-needles, 
and he averred that he invented and made 
tlie same, and that the mechanical devices 
employed in the said machine were substan- 
tially different from those described in the 
reissued patent of the complainant, and that 
neither he nor the other respondents had 



in any manner infringed the complainant's 
improvement or any part of what was claim- 
ed in the said reissued letters-patent. 

J. H. George and Foster & Sanborn, for 
complainant. 

J. Marshal and W. H. Y, Hackett, for re- 
spondents. 

Before OlilFPORD, Circuit Justice, and 
CLARK, Distiict Judge. 

CLIFFORD, Circuit Justice. The proofs 
introduced by the respondents in support of 
the allegation of fraud in the procurement of 
the letters-patent are not sufficient to sustain, 
the charge, and the defence in that behalf is 
therefore overruled. Further explanations- 
upon the point are unnecessary, as the proofs- 
are quite unsatisfactory and insufficient- 
Power to gi'ant letters-patent is conferred by 
an act of congress upon the commissioner of 
patents." Issued, as such letters-patent are, 
in pursuance of the adjudication of- a public 
officer, the presumption is that the adjudica- 
tion was correct. Founded upon that con- 
sideration, the settled rule of law is, that 
letters-patent when introduced in evidence in. 
a suit in equity or at law, if they are in due 
form, afford a prima facie presumption that 
the inventor is the original and first Inventor 
of what is therein described as his improve- 
ment. Such being the prima facie presump- 
tion to be drawn from the letters-patent 
when introduced in evidence, it follows as a 
necessary consequence that the burden of 
proof to establish a contrary conclusion is- 
upon the opposite party. The allegation of 
the respondents is, that the complainant is not 
the original and first inventor of the improve- 
ment described in the reissued letters-patent 
They make the charge and they must prove 
it, and they have made the attempt, but they 
have failed to suiitain that issue in the plead- 
ings. Extended discussion of a point so 
clear as that one -is in this case would be 
usdess, and consequently we think it suffi- 
cient to state our conclusion. Nothing re- 
mains to be considered in the case but the 
question of infringement, and in that issue 
the burden of proof is upon the complainant 
He alleges that the respondents have infrin- 
ged his reissued letters-patent and prays for 
an account and an injunction, and unless he 
proves the charge his bill of complaint should, 
be dismissed, as he is not entitled to any 
relief. 

The statement of the patentee is that his ma- 
chine is intended to save a great part of the 
labor heretofore required in making machine 
knitting-needles by hand, and that it is so con- 
structed that the several operations of carry- 
ing forward the steel wire to the block mak- 
ing the eye, stabbing down the wire .to the 
proper shape, and cutting off the wire in a 
suitable length for a needle, are all perform- 
ed automatically. His statement also is, that 
what is termed the eye of the needle is not a 
perforation through the wire, but a cavity 
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pressed to receive the point or barb for the 
purpose specifically set forth in the specifica- 
tion (minute description of the mechanism of 
the machine and of its mode of operation is 
given in the specification, -which need not be 
reproduced). Having described the mechan- 
ism, the patentee concludes his specification 
bj making four claims; and the complainant 
insists that the respondents have infringed 
such parts of his 'invention as are embraced 
in the first, second, and fourth claims of the 
patent. Further reference to the thu'd claim 
will not be made, as it was conceded at the 
argument that the complainant had failed to 
show any infringement in that behalf. Brief 
notice of the first claim will also show that 
the complainant is in no better condition in 
respect to that, as the machine of the re- 
spondents contains no such combination as 
Is therein described. Complainant's inven- 
tion as described in that claim is the burr or 
equivalent cutter for stabbing that part of 
the wire which is to form the barb or beak 
of the needle, in combination with the means 
or the equivalent thereof for holding the 
wii-e by the eye, which has been formed sub- 
stantially as described, in order that the flat- 
tening of the wire by the burr or equivalent 
cutter may be in proper relation to the eye. 
Beyond question one of the elements of the 
combination, by the express words of the 
claim, is the means described for holding the 
wire by the eye, and the patentee in that 
patent is bound by those words. They are 
a part of the claim, and cannot be rejected as 
surplusage without meaning. Respondents' 
machine contains no such means of holding, 
nor does their machine contain any such ele- 
ment. Infringement therefore of the first 
claim is not proved. 

The second and fourth claims may, to a 
certain extent, be considered together in re- 
spect to the issue of infringement. Before 
attempting to analyze the second claim, it 
may be useful to repeat the language, which, 
in the words of the patentee, is "the combi- 
nation substantially as described of the 
means for forming the eye, the means for 
stabbing that part of the wire which is to 
form the barb or beak of the needle, and the 
means for cutting off the wire"; and the 
patentee in this connection repeats the phrase 
substantially as described. Stated in other 
words, the means of forming the eye are 
those means which advance the wire to the 
proper position under the punch, the means 
of holding it there while the punch operates, 
and the punch and the means which operate 
it as it performs its described function. Such 
part of the wire as is designed to form the 
barb or beak of the needle is subjected to 
the process of stabbing. In order to accom- 
plish- that result in tlie manner described, 
there must be a burr or cutter, and the wire 
must be advanced under the cutter, and there 
must be means for bringing the cutter down 
so that it will operate on the wire. Unless the 
wire is held while the cutter operates, the 



machine would be a failure; and it is equally 
essential that the cutter should be with- 
drawn at the proper time. The remaining 
ingredient of that claim is the means of cut- 
ting off the wire, which are a fixed shear- 
cutter, or die, as it is called by some of the 
witnesses,— and a movable cutter, together 
with the described means of operating the 
same. Guided by these explanations, it be- 
comes necessary, in order to determuie wheth- 
er the respondents have infringed this claim, 
to compare tlieu" machine with the invention 
of the complainant as described in the speci- 
fication. 

Both machines have a similar punch, but 
the means of operating them in the two ma- 
chines are unlike in construction, but perhap ^ 
are substantially the same in principle and 
ihode of action. Differences are apparent iu 
comparing the respective means employed in 
the two machines in forming the eye of the 
needle, but they are not as material as those 
observable in the respective means employed 
for stabbing the wire. Unquestionably the.v 
have a similar buiT or cutter, which is capa- 
ble of being raised or lowered so as to cut 
more or less into the wire. They also have 
means of removing the cutter entirely from 
the wire, but they are substantially different 
in the means employed to raise and lower 
the cutter and govern its operation. The 
cutter in the complainant's machine is mount- 
ed on the arm of a lever, while the other arm 
of the same lever operates over a cam, and iu 
that way determines the form of the stab- 
bing. Turning to the respondents' machine, 
it is at once seen that it has no cam, but the 
wire rests upon an inclined bed, with the 
part designed for the point of the needle 
slightly elevated. The cutter is brought 
down, by the use of a toggle joint, or hinged 
lever, so as to strike the end of the wire, cut- 
ting into it and forming the point of the 
needle, and as the cutter advances, cutting 
less and less deeply into the wire by reason 
of Its inclination upon its bed until it is fi- 
nally withdrawn altogether by the operation 
of the toggle joint. The machine of the com- 
plainant is in this respect quite dissimilar in 
construction and mode of operation. Their 
machine has no cam, nor is the device em- 
ployed in their machine a known substitute 
for such an instrumentality. These two ma- 
chines are also quite unlike in respect to the re- 
spective means they employ in holding the 
wire while it is stabbed to form the barb of 
the needle. In the complainant's machine 
the punch is forced into the eye of the needle, 
and remains there holding it down upon the 
bed, and then at the proper moment moves 
forward with the wire and the bed, still hold- 
ing the wire by the eye of the needle while 
the point of the preceding needle is being 
stabbed and the barb thereof formed. 

The next step in the operation is, that the 
blank, so called, thus stabbed, is cut off, and 
the punch returns to the position from which 
it started to operate, hold, and bring forward 
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another needle. No sucli means for holding 
the wire is found in the machine of the re- 
spondents. On the contrary, it has a set of 
"holding dies -which, after the whre is cut off. 
grasp it firmly and present and hold it for the 
action of the cutter." 

The substance and effect of the fourth 
claim is for a combination of the bed on 
-which the wire is supported during the oper- 
ation of stabbing the burr or" equivalent cut- 
ter for stabbing the wire, the means de- 
scribed for causing the cutter to act upon the 
wire in the dii'ection of its length, and a cam 
or equivalent pattern to govern the cutter's 
motions to and from the wire so as to deter- 
mine the form of the stabbing. Technical 
•equivalents do not belong to a mere combina- 
tion of old elements. Such a combination is 
regarded merely as an improvement upon 
what was before known, and which, without 
such new combination, would have belonged 
to the public. Inventors of such improve- 
ments, if their rights are secured by letters 
patent, may treat all others as infringers who 
make, use, or vend to others to be used, any 
a.nd every subsequent combination of those 
elements not substantially different; and no 
such subsequent combination is substantially 
different merely because the person con- 
structing a machine under it employs a dif- 
ferent device for one of the elements, provid- 
ed such device was, at the date of the first 
patent, a well-known substitute for such 
omitted element Other inventors may se- 
cure valid patents for subsequent combina- 
tions of the same elements, provided the 
■combination is substantially different and the 
invention produces a new and useful result; 
but no person can be treated as an infringer 
who does not use all of the elements of the 
first combination, unless the change is mere- 
ly formal or colorable, as every subsequent 
combination is which is not substantially dif- 
ferent, and no subsequent change can be re- 
garded as substantially different merely be- 
cause it drops one of the elements of the one 
patented and employs in its stead another, 
which, though different in form, was well 
known at the date of the patent as a common 
substitute for the element so dropped. 

Applying these principles to the present 
ease, it is quite clear that the proofs do not 
■show that the respondents have infringed 
upon the second or fourth claim of the com- 
plainant's patent. They have no cam, nor 
have they any equivalent device, nor is the 
■device which they employ a well-known sub- 
stitute for the one to be found in the com- 
plainant's machine. Viewed in any proper 
light their machine must be regarded as a 
■substantially different combination, as they 
•do not employ all the elements found in the 
complainant's machine. No allusion has been 
made to the evidence tending to show that 
the principal respondent saw the complain- 
-ant's machine used, and had opportunity to 
copy it, as it appears that the machine was 
then protected by letters-patent and it is quite 
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as probable that he examined it to avoid an 
infringement as to copy the improvement. 
Bill of complainant dismissed with costs. 
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Case Wo. 13,307. 

In re SANDS ALE BREWING CO. 

[3 Biss. 175; 6 N. B. R. 101; 4 OUi. Leg. News, 

137; 1 Bench & Bar (N. S.) 98; 6 Am. 

Law Rev. 574.] i 

District Court, N. D. Illinois. Jan., 1872. 

Bankruptcy— Mortgage— CovEKAST to Issdre — 
Rights op Mortgagee. 

1. A covenant in a mortgage to keep the 
mortgaged premises insured for the benefit of 
the mortgagee creates a specific equitable lien 
upon the insurance money, which is valid as 
against an assignee in bankruptcy. 

[Cited in brief in Chicago Trust. & Sav. Bank 
V. Bentz, 59 Fed. 645.] 

[Cited in brief in G-range Mill Co. v. Western 
Assur. Co., 118 111. 397, 9 N. E. 274. Cited 
in Nordyke & M. Co. v. Gery, 112 Ind. 539, 
13 N. E. 683; Dunlop v. Avery, 89 N. Y. 
599.] 

2. The mortgage being recorded, the covenant 
acts upon the insurance as soon as effected, 
runs with the laud, and is notice to creditors; 
and no subsequent assignment can affect the 
rights of the mortgagee- It is not necessary 
that the policies be specifically assigned, nor 
that the mortgagee select the companies. And 
any acts of the mortgagor without the consent 
of the mortgagee will not defeat the effect of 
the covenant. 

3. It seems, that not even a specific assign- 
ment to a particular creditor would have avoid- 
ed the effect of the covenant. 

4. Where such covenant is made oy a corpora- 
tion, no subsequent change in the ownership of 
the stock can change its legal effect. 

In bankruptcy. 

This was a petition by Francis B. Peabody 
as trustee, for an order on the assignee of 
the bankrupt to pay over to the petitioner 
the proceeds of certain policies of insm-ance. 
The bankrupt, a corporation created and ex- 
isting under the general law of Illinois, on 
the first day of January, 1868, then being 
solvent, bon-owed, through the petitioner, 
the sum of ?60,000, and to secure the pay- 
ment thereof executed to him, as trustee, its 
trust deed bearing date that day, thereby 
conveying to him as trustee certain lots and 
parcels of land on which were situate the 
brewery and buildings occupied and used by 
the bankrupt for the purposes of its busi- 
ness. This deed contained, among other cov- 
enants, the following: 

"And the said Sands Ale Brewing Com- 
pany, for itself and its successors and as- 
signs, does covenant, grant and agree to and 
with the said party of the second part and 
his successors in trust, that it will well and 
truly pay the said principal sum of money, 

1 [Reported by Josiah H. Bissell, ■ Esq., and 
here reprinted by permission. 6 Am. Law Rev. 
574,, contains only a partial report.] 
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and interest tliereon, mentioned in said prin- 
cipal note, according to tlie tenor and effect 
ttiereof, and will not at any time hereafter, 
until the said principal sum and tlie inter- 
est thereon shall be fully paid, suffer said 
premises, or any part thereof, to be sold for 
any tax or assessment whatsoever, nor do, 
nor pennit to be done, to, in, upon, or about 
said premises, anything that may in any wise 
tend to impair the value thereof, or to weak- 
en, diminish or impair the securities intend- 
ed to be effected under and by virtue of this 
instrument. And further, that the said 
Sands Ale Brewing Company, its successors 
and assigns, shall and will, at all times here- 
after, until said principal sum of money, and 
all arrearages of interest thereon, shall be 
fully paid, keep all the buildings, outhouses 
excepted, now situate, or that may hereafter 
be erected upon said premises, fully insured 
against loss or damage by fire, in some good 
and responsible insurance company or com- 
panies, (the selection of such insurance com- 
pany or companies to be left to the option of 
the said party of the second part, or its suc- 
cessors in trust,) in the fair insurable value 
of such buildings, and cause such insm*ance 
to be made payable, in case of loss, to the 
said party of the second part, or his succes- 
sors in trust, and deliver to him or them, 
each, all and every, the policies of insurance 
therefor, as soon as and whenever such in- 
surance shall be effected, and all renewal 
certificates of such policies; * * * and the 
said party of the second part, or his succes- 
sors in trust, shall hold each and all such 
policies of insurance as coUateml and addi- 
tional security for said principal sum of mon- 
ey and interest, and shall have the right to 
collect and receive any and all money and 
sums of money that may at any time be- 
come collectible or receivable upon each, all 
and every of such policies of insurance by 
reason of the damage or destruction of such 
buildings by fire, and apply the same, when 
received, in the same manner, as far as pos- 
sible, as is hereinbefore provided for in case 
of a sale of said above described premises 
under the power of sale hereinbefore con- 
tained; or, if the legal holder of said prin- 
cipal note so elects, shall disburse the same 
in the repair or rebuilding of such buildings. 
* * * A re-conveyance of said premises 
shall be made by the party of the second 
part, or his successors in trust, to said party 
of the first part, its successors or assigns, at 
its expense, on full payment of the indebt- 
edness aforesaid, and performance of the 
covenants and agreements made herein by 
the party of the first part" 

Soon after the execution of this deed, and 
in compliance with this covenant, the bank- 
rupt caused insurance policies on the prop- 
erty to be taken out and assigned to the 
trustee, and when these policies expired, 
which was in December, 1868, new policies 
were taken out, but not assigned or made 
payable to the trustee, and although policies 



to a large amount were taken out each suc- 
ceeding year, they were not assigned or 
made payable to the tmstee, except as to a 
part of them during the second year. On 
the 9th of October, 1871, the buildings and 
improvements on said premises were de- 
stroyed by fire, the hanki-upt at that time 
holding policies of insurance to the amount 
of about $120,000 on the buildings and per- 
sonal property situate therein; the total 
value of the buildings being about ?200,000. 
The interest on the debt of $G0,000, secured 
by the deed of trust, had been regularly 
paid as it fell due, but no part of the prin- 
cipal sum. Up to the time of the fire the 
corporation was solvent, but soon afterwards 
it filed a petition in bankruptcy in this dis- 
trict, was duly adjudicated a bankrupt, and 
the assignee had collected a portion of the 
money on the insurance policies. The real 
estate, after the destruction of the buildings, 
was not adequate security for the amount 
of the loan. 

Paddock & Ide and Samuel W. Fuller, for 
petitioner. 

M. W. Fuller and J. N. Jewett, for as- 
signee. 

BLODGETT, District Judge. The petition- 
er claims that the covenant in the tnist deed 
gives him an equitable lien upon the proceeds 
of the insurance to the exclusion of the gen- 
eral creditors, while on the part of the as- 
signee and the general creditors it is insisted 
that the policies in question, not having been 
assigned to the trustee, nor made specifically 
payable to him in case of loss, he has no high- 
er right to them than the other creditors, 
and that the fund, therefore, belongs to the 
assignee. The bankrupt being a corporation, 
I do not conceive that any changes which 
may have taken place in the ownership of its 
stock since the trust deed was given can af- 
fect the question at issue. No matter who 
buys or sells the stock, or who holds the of- 
fices or manages its affau-s, the corporate en- 
tity remains the same. Its covenant to insure 
is binding on all stockholders and ofiicei's, and 
all persons in privity with it, and, being on 
record, is notice to all its creditors. The as- 
signee can hold nothing in this case which 
the grantor in the trust deed could not have 
held if bankruptcy had not intervened. His 
relation is purely representative. Creditors 
who have trusted the bankrupt must be Jield 
to have done so with full notice of the cove- 
nant to insure, and of the legal and equitable 
effect of that covenant. The covenant to in- 
sure runs with the land, as much so as a cov- 
enant to repair, or rebuild, or for another 
term, because it is a charge upon the land. 
Vernon v. Smith, 5 Barn. & Aid. 1, 3; 1 
Washb. Real Prop. 426; 4 Kent, Comm. 553; 
Spencer's Case, 1 Smith, Lead. Cas. Eq. 137. 

What then was the effect of that covenant, 
so far as the right to this insurance money 
is concerned? 

The bankrupt covenanted to insure to the 
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fair insurable value of tlie buildings, and to 
cause the insurance to be made payable, in 
case of loss, to the petitioner or bis succes- 
sors in the trust. The insurance -was effected, 
but not assigned, nor made payable to the 
trustee. Can this malie any difference? This 
court must be governed in disposing of this 
question by substantially the same rules as a 
court of equity. In 2 Pars. Cont. 440, it is 
said: "There is authority, strengthened, as 
we think, by reason, that when a mortgagor 
is bound by the mortgage contract to keep 
the premises insured for the benefit of the 
mortgagee, and does, in fact, keep them in- 
sured by a policy which contains no state- 
ment that the mortgagee has any interest 
therein, the mortgagee, nevertheless, has an 
equitable interest in and a lien upon the pro- 
ceeds of the policy which a court of equity 
will enforce for his benefit." See, also, to 
same point, Thomas' Adm'rs v. Von KapfE's 
Ex'rs, 6 GiU & J. 372; Carter v. Kockett, 8 
Paige, 437; Lazarus v. Commonwealth Ins. 
Co., 2 Hare & W. Lead. Cas. 834; Nichols v. 
Baxter, 5 B. I. 491; Norwich Fire Ins. Co. v. 
Boomer, 52 DL 446; Providence Co. Bank v. 
Benson, 24 Pick. 210; Miltenberger v. Bea- 
com, 9 Pa. St. 198; King v. Insurance Co., 7 
Cush. 1; Fland. Ins. 367. 

The principle announced in all these cases 
is but a practical application of the maxim 
that equity will consider as done what the 
parties have covenanted to d<i But it is ob- 
jected that the mortgagee, under this cove- 
nant, must first select or indicate the com- 
panies in which he wishes the insurance ef- 
fected, before the covenant becomes binding 
or effective to vest any. right in him to the 
proceeds of the insurance. It would seem a 
sufiacient answer to this objection, that the 
covenant being to Insure to the full insurable 
value for the benefit of the mortgagee in this 
case, and the insurance having been effected, 
it does not lie iii the mouth of the mortgagor 
to say that the mortgagee shall not have the 
benefit of it because he has acted without the 
selection or conti-ary to the selection of the 
mortgagee. Suppose the mortgagee had se- 
lected the companies, and notified the mort- 
gagor, and the latter, in disregard of the se- 
lection, had effected insurance in other com- 
panies, could such violation of his contract 
devest the mortgagee of his rights? I think 
not But the mortgagor, having effected in- 
surance to nearly, if not quite, the insurable 
value of the property, has put it out of the 
mortgagee's power to further insure, because 
the property can only carry a limited amount. 
And, therefore, the mortgagee must hold what 
has been effected, or none. But there seems 
another answer to this point, arising from the 
facts in this case. Insurance was effected 
and assigned, in compliance with the cove- 
21FED.CAS. — 23 
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nant, the first, year, and perhaps the second. 
Was not this a sufficient selection, and was 
it not the duty of the mortgagor to renew the 
policies thus effected until notified otherwise 
by the mortgagee, and if the underwriters 
have since been changed by the mortgagor, 
without the, mortgagee's consent, this act of 
the mortgagor cannot be pleaded in equity to 
defeat the effect of his covenant. 

My conclusion then is, that the covenant 
by the bankrupt to insure operated to assign 
in equity to the petitioner the benefit of any 
insurance effected by the bankrupt on the 
mortgaged property. It is no answer to say 
that the mortgagee might have insured in de- 
fault of insurance by the mortgagor, because 
the mortgagor had insured, and his insurance 
inured at once to the benefit of the mortgagee. 
It is urged by way of argument in behalf of 
one creditor— the Union National Bank— that 
if all or part of these policies had been as- 
signed to that creditor, it could have been 
held then as against the petitioner, and that 
the assignee, holding for the benefit of all 
creditors, occupies the same position; but 
this ai-gument is fallacious, because it over- 
looks or ignores the fact that all creditors had 
notice of the petitioner's equitable right to 
this insurance money, and could acquire no 
valid interest therein as against him. Equity 
made the assignment the moment the insur- 
ance was effected, if the mortgagor did not 
do it. It is true courts in this country and 
in England have said that all general liens 
infringe upon the bankrupt laws, the object 
of which is to distribute the bankrupt's es- 
tate equally, and that equality is equity. But 
if any one point is carefully guarded by the 
bankrupt law now in force, it is the protec- 
tion of all fairly obtained liens, whether le- 
gal or equitable in their origin. The authori- 
ties quoted, and many others I have consult- 
ed in the examination of this case, leave no 
doubt in regard to the effect to be given this 
covenant. The lien is neither, doubtful nor 
general, but is clear and specific. It is but 
carrying out the intent of the parties, and 
giving the mortgagee the security he had 
bargained for, and which he had given the 
whole world notice he was entitled to. The 
assignee will, therefore, pay to the petitioner 
the insurance money collected by him on 
these policies. 

NOTE. Where the assured has agreed to in- 
sure for the protection of another person having 
an interest in the property insured, such person 
has an equitable lien in case of loss upon the 
money due upon the policy. Ellis v. Kreut- 
zinger, 27 Mo. 311; approved by the New York 
court of appeals, in Cromwell v. Brooklyn Fire 
Ins. Co., 44 N. Y. 42, where it is also held that 
the insurer, having notice of the assignment of 
a contract providing for such insurance, is lia- 
ble to the assignee, even though it has actually 
paid the insurance money to the original vendee- 
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Case Ko. 12,308. 

In re SANDUSKY. 

[17 N. B. R. 452; i 10 Chi. Leg. News, 204.] 

District Court, S- D. Illinois. 1878. 

Baxkruptcy— Partnership — Execution Lien — 
Equities op Creditors. 
Whore an executjon lien has been obtained in 
good faith, before bankruptcy, on The individual 
property of a member of a partnership firm, un- 
der a judgment against the firm, the statutory 
lien will uot yield to the equities of the sepa- 
rate creditors of that partner. 

In bankruptcy. 

By N. W. BRANSON, Register: 

The petition of Thomas Davies, assignee, 
William Sandusky, creditor, and Abraham 
Sandusky, the bankrupt, filed in this court on 
the 28th day of January, 1878, and the answer 
and cross-petition of Elam Henderson, George 
H. Holloway, and Jesse R. Holloway thereto, 
filed February 8, 1878, having been referred to 
the undersigned register, to take and report 
the testimony touching the mattera in dispute, 
with my conclusions thereon, I do respect- 
fully report that on the 27th day of February 
the petitioners appeared by L. H. Bradley, 
Esq., their attorney, and the respondents and 
cross-petitioners appeared by N. M. Broad- 
well, Esq., their attorney, and thereupon it 
was mutually agreed by and between the 
said attorneys that the matters in dispute 
should be submitted for decision upon tlie pa- 
pers on file in this matter, without taking any 
testimony on either side. 

The petition alleged in substance that Abra- 
ham Sandusky, John C. Short, and Andrew 
Grundy, partners under the name of John 0. 
Short & Co., made a voluntary assignment, 
more than six months before the filing of 
the petition in bankruptcy in this matter, to 
one Richard T. Leverick, to pay the joint 
debts out of the joint assets, and the separate 
debts of the several partners out of the 
separate assets, and that said Leverick took 
possession of said individual and partnership 
property for the benefit of the respective 
creditors. That the firm of John C. Short & 
Co. was, as a firm, in partnership with nine 
other persons in railroad-building, under the 
firm name and style of H. Sanford & Co., and 
that the latter firm became largely indebted, 
and, among other persons, to the respondents 
herein; and that the respondents recovered a 
judgment for such debt against H. Sanford & 
Co. in the Vermillion circuit court; that execu- 
tion was issued on said judgment and deliver- 
ed to the sheriff of Vermillion county, by vir- 
tue of which said sheriff levied on six hundred 
fleeces of wool, of the value of seven hundred 
dollars, as the property of said Abraham San- 
dusky, claiming and pretending that the same 
was not the property of the said Leverick, as 
assignee, and that there had not been a 
sufficient transfer and change of possession 
to prevent the levy of said execution; and 
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that thereby the respondents attempted to 
avoid the effect of said assignments, and to 
apropriate said wool on said execution, in- 
stead of allowing it to be appropriated to the 
individual creditors of Abiuham Sandusky. 
That said Leverick replevined said wool, and 
that the replevin suit was afterwards dismiss- 
ed without a trial on the merits. That said 
Leverick, together with Abraham Sandusky 
and William Sandusky, executed a replevin 
bond to the coroner of Vermillion county in 
the sum of one thousand four hundred dol- 
lars, conditioned according to law; that said 
coroner, for the use of respondents, has 
brought suit on said bond in the Vermillion 
circuit court, against Leverick and Abraham 
and William Sandusky; that Leverick has 
sold the wool and holds the proceeds to await 
the determination of said suit, but is ready 
to turn the same over to this court, if the 
prosecution of said suit is enjoined; that 
Abraham Sandusky is indebted to William 
Sandusky in the sum of forty thousand dol- 
lars, and that the latter is equitably entitled 
to be paid out of the separate estate of Abra- 
ham Sandusky, before any part of such estate 
can be taken on execution to pay the debts 
of H. Sanford & Co., and that such separate 
estate is inadequate to pay the separate debts. 
The petition makes Leverick and Cunning- 
ham, the coroner, defendants, and prays for 
an injunction and an order on Leverick to pay 
the amount in^his hands to the assignee in 
bankruptcy. An injunction was ordered, and 
was served on the coroner. Leverick has not 
been served with papers, nor has he entered 
his appearance. 

The respondents, Henderson and the Hollo- 
ways, file their answer to cross-petition, and 
therein allege in substance that said suit on 
the replevin bond is being prosecuted for their 
benefit; /that the judgment was obtained in 
their favor for six thousand four hundred and 
seventy-three dollars and sixty-one cents in 
1876, and the levy was made on said wool 
on the 7th day of August, 1876; that the as- 
signment mentioned in the petition was made 
on the 16th of October, 1873, and that the 
wool levied on and replevied was no part of 
the property of said firm of Short & Co., or 
of any one of the members of said firm at 
the time of said assignment, and was not cov- 
ered by or embraced in the same, but said 
will was liable to said execution, at the time 
of said levy, as the property of said Abra- 
ham Sandusky. And that the replevin suit 
was dismissed because Leverick refused and 
neglected to prosecute the same. And the re- 
spondents ask for the dissolution of the injunc- 
tion. Abraham Sandusky filed his petition for 
adjudication of bankruptcy against himself and 
his copartners, in firm of H. Sanford & Co., 
on the 4th day of January, 1878, and he was 
adjudicated a bankrupt the same day, and 
H. Sanford & Co. were adjudicated bankrupts 
on the 27th day of Februaiy, 1878. 

This case was submitted on the papers in 
the case, and a question of law only, and not 
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one of fact, is presented. It will be noticed that 
the petitioners do nof allege in their petitions 
that the wool in question was ever reduced 
into the possession of Leverick, the assignee 
nnder the voluntary assignment, or that the 
title thereto ever, in any manner, passed to 
him; hut, on the contrary, the answer alleges 
that it was no part of the property of said 
firm of Short & Co., or of any one of the 
members of the firm at the time of said as- 
signment, and was not covered by or em- 
braced in the same, but was liable to execu- 
tion at the time of the levy, as the property 
of Abraham Sandusky. The assignment was 
made in October, 1873, the levy was made in 
August, 1876, and the petition in bankruptcy 
was filed in January, 1878. Thus, the ques- 
tion that would have been raised if the wool 
had been levied. on while in Lreverick's pos- 
session, is not presented on these papers; and, 
under the termg of the submission, I am not 
to inquire into the facts further than they 
are presented by the papers on iile. The pe- 
titioners seek to maintain their injimction up- 
on the familiar rule obtaining in equity and in 
bankruptcy, that the separate estate of an in- 
dividual partner cannot be applied towards 
payment of the partnership debts until after 
the payment in full of his separate debts. The 
respondents, on the other hand, contend that 
the above rule does not obtain in this case, 
for the reason that '"they had obtained a 
specific lien on the property in question, by 
virtue of the levy of an execution thereon. 

I have hunted up and examined the author- 
ities on the question thus presented, with such 
care as my time would permit. The only 
case in a court of the United States which I 
have found in point is the case In re Lewis 
[Case No. 8,313], decided by Judge Rives, of 
tlie United States district court for Western 
district of Virginia, and affirmed on appeal 
by Judge Bond, of the circuit court. In that 
case the co]irt holds that although, in the dis- 
tribution of the general assets of a bankrupt, 
the partnership assets are to be first applied 
to the partnership debts, and the individual 
assets of any separate partner first applied 
to his individual debts, according to the terms 
of the bankrupt law, yet, when a judgment 
has been obtained by a partnership creditor 
against the members of a concern, such judg- 
ment operates as a several lien against the 
real estate of each partner; and if prior in 
point of time to a judgment obtained against 
an individual paiiner by an individual cred- 
itor of such partner, is to be preferred to such 
subsequent judgment; but the court is fur- 
ther of the opinion that, when such partner- 
ship creditor can get satisfaction of any part 
of said judgment out of the partnership as- 
sets, the pro rata distribution to which such 
partnership creditor is entitled out of the 
partnership fund shall first be applied as a 
<;redit on said judgment against the separate 
partner, in relief of the fund of such separate 
partner, for the benefit of the separate cred- 



itor. In the ease of Meech v. Allen, IT N. 
Y. 300, the New York court of appeals say 
this: It is a settled rule of equity that, as be- 
tween the joint and separate creditors of 
partners, the partnership property is to be 
first applied to the payment of the partner- 
sliip debts, and the separate property of the 
individual partners to the payment of their 
separate debts, and that neither class of cred- 
itors can claim anything from the fund which 
belongs primarily to the opposite class until 
all the claims of the latter are satisfied. This, 
hoAvever, is a rule which prevails in a court 
of equity in the distribution of equitable as- 
sets only. Those courts have never assumed 
to exercise the power of setting aside, or in 
any way interfering with an absolute right 
of priority obtained at law. In regard to all 
such cases, the rule is equitas sequitur legem. 
1 Story, Eq. Jur. § 553. In Wilder v. Keeler, 
3 Paige, 167, Chancellor Walworth says: "Eq- 
uitable rules are adopted by this court in the 
administration of legal assets, except so far 
as the law has given an absolute preference 
to one class of creditors over another," So 
in the ease of \Averill v. Loucks, 6 Barb. 470, 
Paige, J., says: "Courts of equity, in the ad- 
ministi-ation of assets, follow the rules of 
law in regard to legal assets, and recognize 
and enforce all antecedent liens, claims and 
charges, existing upon the property, according 
to their priorities." This is also conceded in 
the case of McCuUoh v. Dashiell, 1 Har. & 
G-. 96, where the whole docti-ine of distribu- 
tion in equity of the joint and separate prop- 
erty of partners is very elaborately examined. 
Archer, J., says: "At law the joint creditors 
may pui-sue both the joint and separate es- 
tate to the extent of each for the satisfaction 
of their joint demands, which are at law 
considered joint and several without the pos- 
sibility of the interposition of any restrain- 
ing power of a court of equity." But especial- 
ly must it be beyond the power of such courts 
to interfere where an absolute right of legal 
priority is given by force of a positive stat- 
ute, as in case of a judgment. Chancellor 
Walwoith, in Mower v. Kip, G Paige, 88, says: 
"The rule of this court is to give effect to the 
lien of a judgment upon a legal title, so far 
as it can be enforced by execution at law." 
I have thus quoted at large from the opin- 
ion of the New York court of appeals, as it 
is a court of high authority. To the same 
effect is Straus v. Kerngood, 21 Grat 584: 
In New Jersey it is held that the equitable 
principle above referred to, cannot apply to 
creditors who have secured their debts by 
judgment and execution liens. 1 Stockt. [9 
N, J. Eq.] 836. The supreme court of Georgia 
hold that, in cases of co-partnei-ship, the eq- 
uity in favor of separate creditors will not be' 
enforced to control or take away a right ac- 
quired by legal execution on the part of joint 
creditors against the separate estate. Baker 
V. Wimpee, 19 Ga. 87; Cleghom v. Insurance 
Bank, 9 Ga. 319. In the latter case, Lumpkin, 
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J., deliverixig the opinion of tlie court, says: 
"The equity in favor of separate creditors 
will never be enforced to control or take away 
a riglit acquired by legal execution on the 
part of joint creditors against the separate 
estate," In Wisliam v. Lippineott, 1 Stoekt. 
[9 N. J. Eq.] 353, GhanceHor Williamson says: 
"A court of chancery may undoubtedly, where 
the equities between the parties are to be ad- 
justed and when the assets are before the 
court, and the court is called upon to mar- 
shal them, apply such a rule. I have no hesi- 
tation in saying that when a joint creditor of 
a firm has a judgment and execution levied 
upon the separate effects of one of the part- 
ners, this court ought not, in mere compli- 
ance with any such rule as that the separate 
creditors of each partner are entitled to be 
first paid out of the separate effects of their 
debtors, before the paitnership creditors can 
claim anything, to interfere with such execu- 
tion, either on application of one of the part- 
ners or any creditor of the firm, or separate 
creditor of any of its members." Some cases 
in New Hampshix*e would seem to announce 
the contrary principle, as Crockett v. Cram, 
33 N. H. 542; Jarvis v. Brooks, 23 N. H. 186, 
and Holton v. Holton, 40 N. H. 77. But these 
cases must be considered in connection with 
a late decision of the same court (Bowker v. 
Smith, 48 N. H. Ill), which appears to mod- 
ify the doctrine announced in the earlier 
cases. In the latter case. Chief Justice Per- 
ley, in giving the opinion of the court, and 
speaking of the equitable doctrine relied on 
by the petitioner in tliis case, says: "The 
grounds on which the doctrine was admitted 
here afforded no reason for supposing that 
this right remains to be asserted after the 
property, once taken for the satisfaction of 
debts, has been finally appropriated under 
legal process by levy on the property of the 
individual partner." The supreme court of 
South Carolina holds that the private cred- 
itors of a partner are entitled to pay out of 
his separate estate, in preference to partner- 
ship creditors, though the latter have recover- 
ed judgment against him as surviving part- 
ner. "Woddrup V. Ward, 3 Desaus. Eq. 203. 

Upon consideration of all the authorities 
upon this point, which I have been able to find, 
it appears to me that there is- a very decided 
preponderance to the effect that where an ex- 
ecution lien has been obtained, in good faith, 
before bankruptcy, on the individual prop- 
erty of a member of a partnership firm, under 
a judgment against the firm, that that stat- 
utory lien will not yield to the equities of the 
separate creditors of that partner. And this 
is entirely in harmony with the rule which 
obtains in courts of bankruptcy, that liens 
generally, including execution liens, which 
have been acquired in good faith before the 
commencement of proceedings in bankrupt- 
cy, are preserved and enforced. I am there- 
fore of opinion, upon the papers submitted to 
me in this matter, that the injunction should 



be dissolved. All of which is respectfully 
submitted. 

TREAT, District Judge. Decision of regis- 
ter affirmed. 



SANDUSKY, The (OLMSTEAD v.). See Case 
No. 10,504. 

SANDUSKY SEAT CO. (COMSTOCK v.). 
See Case No. 3,082. 

SANDWICH, The (STEVENS v.). See Case 
No. 13.409. 

SANDY HOOK, The. See Cases Nos. 10,607 
and 10,608. 



Case No. 12,309. 

SANDY RIVER BANK v. MERCHANTS', 
&c.. BANK. 

[1 Biss. 146.] I 

Circuit Court, N. D. Illinois. Jan. Term, 1857. 

Banks — Authority of Cashier to Settle 
Account. 

1. The cashier of a bank, as such, has no au- 
thority in another state to settle an account, 
taking private notes and drafts, and giving a 
receipt in full. In order to bind the bank, his 
power must be in the nature of an appointment 
as agent. 

[Cited in Bank of Commerce v. Hart, 37 
Neb. 197, 55 N. W. 632. Cited in brief in 
First Nat. Bank v. Pierce, 99 111. 273.] 

2. His is a limited authority, and parties 
claiming a discharge otherwise than by pay- 
ment must show his authority. 

[Cited in Bank of Commerce v. Hart, 37 Neb. 
197. 55 N. W. 632.] 

The Sandy River Bank, of Farmington, 
Maine, was established in 1853, with a cap- 
ital of $50,000. Of this capital a controlling 
interest, amounting to ?38,000, was taken by 
the owners and managers of the Merchants 
and aiechanics' Bank of Chicago, the remain- 
ing $12,000 being held by parties in Maine. 
At that time Stephen Bronson was cashier 
and general financial agent of the Jlerchants 
and Mechanics' Bank. Through his engineer- 
ing, Thomas J. Jones, formerly in a bank- 
ing house in Chicago, was sent to Farming- 
ton to become the cashier of the Sandy River 
Bank. He assumed his position with the 
secret understanding that his salary of $850, 
which was.all the Sandy River Bank managere 
allowed him, was to be increased to $2,000 per 
annum, the difference to be charged to the 
Merchants and Mechanics* Bank as "money 
of Jones." With this secret understanding 
Jones so managed the affairs of the Sandy 
River Bank, that the Merchants and Me- 
chanics' Bank of Chicago, had at all times, 
during the Bronson administration, from ?10,- 
000 to ?40,000 of the funds of the Sandy 
River Bank, over and above what appeared 
upon the books of the latter. In July, 1855, 
the sum of $22,000 stood charged against the 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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Sandy Hiver Bank on the l)ooks of the Mer- 
oliants and Meclianics' Bank, aaid Mr, Wood- 
■wortb, president of the former laank, Tvith 
Mr. Bronson, the cashier, had an interview 
in New York City with Cashier Jones, at 
which a settlement was arrived at, by Jones 
giving a receipt in full and tailing $12,000 
of Bronson's private paper and $10,000 in 
<:ash. Of this so-called cash payment, a large 
part consisted of Bronson's private drafts en- 
dorsed officially by Jones as cashier of the 
Sandy River Bank. These drafts were pro- 
tested and suits brought by the holders 
against the Sandy River Bank on its endorse- 
ments. , The bank being compelled to pay 
them, brought this action to recover for a 
balance due on account. The defendant 
pleaded the above settlement and the receipt 
then given. The plaintiff insisted that Jones 
had, as cashier, no authority to make such 
a settlement or to receive these drafts as 
-cash. 

George Evans, for plaintiff. 
Corydon Beekwith, for defendant. 

DRUMMOND, District Judge (charging 
jury). Mr. Bronson, as the cashier of the 
Merchants and Mechanics' Bank, had," no 
right, because he was cashier merely, to 
make the contract he made with Mr. Jones 
of the 2Sth of September, 1853, so as to bind 
the banlc; there must have been an express 
authority from the bank or one resulting 
from necessary implication. And in order to 
be binding on the bank at all, it would have 
to be in the nature of the appointment of an 
agent, and not an appointment to the cashier- 
ship of a bank in another state. 

A bank, undoubtedly, may appoint agents 
in another state to perform any act which it 
-could perform itself, and which is not pro- 
hibited by law. 

If the items in the account which it is al- 
leged are charged to the defendant, as sal- 
ary of Mr. Jones, have been admitted or al- 
lowed by the bank as a bank, for services 
performed, then the jury may charge the de- 
fendant with them, or if, with a full knowl- 
edge of all the facts attending its payment, 
the bank has admitted or allowed it, in the 
nature of compensation lor services perform- 
ed, and not as salary merely, then the de- 
fendant was bound by it, but not otherwise. 

The cashier of a bank is ordinarily the ex- 
ecutive officer of the bank. He is the agent 
through whom third persons transact their 
business with the bank. The bank gener- 
ally holds him out to the world as having 
authority to act, according to the general 
usage, practice, and course of business, and 
all acts done by him within the scop© of 
such usage, practice, and course of business 
bind the bank as to third persons who trans- 
act business with him on the faith of his offi- 
cial character; and perhaps it may be pre- 
sumed, without proof and merely from his 
office, that the is authorized to receipt and 
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discharge debts and deliver up securities on 
payment or discharge of the debt for which 
they were held, and he may have power to 
endorse bills, notes, &c., for collection. He 
may 'draw checlis for funds in other banks. 
Possibly these powers might be inferred from 
his official position. But still his authority is 
a limited authority, and when a pai-ty claims 
a discharge from a debt due the bank, not 
by payment, but by giving other or different 
notes, bills, or securities, which the cashier 
has agreed to take and release the debt, his 
authority, like that of any other agent, must 
be shown by proof. 

As a general rule, a jury have not a right 
to infer that a cashier of a bank, as such, 
has the authority to compromise and dis- 
charge debts without payment, or by taking 
other securities, but the authority from the 
bank must be shown expressly or by neces- 
sary implication, or it must exist and be es- 
tablished by the particular usage, or practice, 
or mode of doing business of the bank, or it 
must be ratified or acquiesced in by the banlc 
in order to be binding. 

Verdict for plaintifE. 

NOTE. The cashier cannot bind the bank 
except within the scope of his authority, Foster 
V. Esses Bank, 17 Mass. 479. Has no author- 
117 to transfer judgments or dispone of its prop- 
erty. The president and directors are the only 
persons who can legally make such transfer. 
If the cashier acts as their agent, his author- 
ity must be shown. Holt t. Bacon, 25 Miss. 
567. Acts of a cashier are only binding upon 
the hank when he acts within the sphere of liis 
agency. State v. Commercial Bank, 6 Smedes 
& M. 218; TJ. S. v. City Bank of Columbus, 21 
How. [62 U. S.] 356. "Ordinary duties" does 
not comprehend making contracts involving the 
payment of money, unless it be such as haa 
been loaned in the customary way, without es^ 
press power from board of directors. Nor to 
purchase or sell the propertv of or create an 
agency for the bank. Id. Consult, also, Hal' 
lowell & A. Bank v. Hamlin, 14 Mass. 180; 
Hartford Bank v. Barry, 17 Mass. 94; Wild v. 
Bank of Passamaquoddy [Case No. 17,646]; 
Ridgway v. Farmers' Bank of Bucks County, 
12 Serg- & R. 265; Stamford Bank v. Benedict, 
15 Conn. 445; Ryan v. Dunlap, 17 111. 40; 
Fleckner v. Bank of TJ. S., 8 Wheat. [21 U. S.] 
338; Bridenbecker v. Lowell, 32 Barb. 9; Bank 
of New York v. Farmers' Branch of the State 
of Ohio, 36 Barb. 332; Bank of Pennsylvania 
V. Reed, 1 Watts & S. 101; Payne v. Commer- 
cial Bank of Massachusetts, 6 Smedes & M. 24; 
Minor v. Mechanics' Bank of Alexandria, 1 
Pet. [26 U. S.] 46. 
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In re SANPORD. 



£7 N. B. R. 351.] i 
District Court, B. D. Wisconsin. 



1873. 



Bakkruptot — A.CT OF — Mortgage — Intent to 
Hinder and Delay Creditors. 

Where a petitioning creditor alleges in his 
petition, as an act of bankruptcy, that on the 
29th day of October, 1870, the debtor made 
certain transfers of real and personal property 
with intent to delay his creditors; and the 
debtor, in his answer (which was supported by 

1 [Reprinted by permission.] 
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the. proof), showed that the transfers were by 
"way of mortgages. That both mortgages were 
given to secure the same sum ($1,080), bor- 
rowed by the debtor on the 29th day of Octo- 
ber, 1870, from the mortgagee, in order to re- 
lieve the debtor's stock in business from a 
contested attachment, and thus enable the debt- 
or to go on in his business of manufacturing 
shingles. That the loan was specifically to settle 
this attachment suit, and also to pay the only 
overdue paper of the debtor, known by the 
mortgagee to be outstanding, except only such 
secured paper as the mortgagee already had. 
Eeld, that as the mortgages were based upon a 
present consideration, and were neither given 
nor received with any intent to delay creditors, 
tbey did not constitute au act of bankruptcy. 
Petition dismissed at cost of petitioning crediV 
or, 

S. W. Alden filed petition April 28, 1871, 
against Sylvester Sanford, alleging as the 
act of banki-uptcy, that on the 29th of Oc- 
tober, 1870, the debtor made certain trans- 
fers of real and personal property, with in- 
tent to delay his creditors. The debtor an- 
swered, and the proof supporting the answer 
showed that the transfers were by way of 
mortgage; that both mortgages were given 
to secure the same sum of $1,080, borrowed 
by the debtor on the 29th of October, 1870, 
from the mortgagee,' in order to relieve his 
stock in business from a contested attach- 
ment, and thus enable the debtor to go on 
in his business of manufacturing shingles; 
that the loan was specifically to settle this 
attachment suit, and also to pay the only 
overdue paper of the debtor known by the 
mortgagee to be outstanding, except only 
such secured paper as the mortgagee himself 
already had. 

THE COURT (MILLER, District Judge) 
held that as the mortgages were based upon 
a present consideration, and were neither 
given nor received with any intent to delay 
creditors, they did not constitute an act of 
bankruptcy. 

The petition was therefore dismissed at 
the cost of the petitioner. 



Case No. 1S,311. 

SANFORD V. BOYD. 

[2 Cranch, C. C. 78.] i 

Circuit Court, District of Columbia, June 
Tei-m, 1813. 

Officer— Sail-Maker— Exemption from Militia 
Duty. 

A sail-maker at the Washington navy-yard, 
appointed by a warrant under the hand of the 
secretary of the navy and seal of the depart- 
ment, is an officer of the United States and 
exempt from militia duty. 
[Cited in U, S. v. Hartwell, 6 TVall. (73 U. S.) 
393; Pla+t v. Beach. Case No. 11.215; 
Frelinghuysen v. Baldwin, 12 Fed. 397.] 

Replevin [by William Sanford against Wash- 
ington Boyd] for goods taken by distress for 
militia fi.ues. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Mr. Jones, for plaintiff, Sanford was ap- 
pointed sail-maker for the navy-yard at Wash- 
ington, by a waxTant under the hand of the 
secretary of the navy and the seal of the 
department, and is therefore an officer of the 
government of the United States, and exempt- 
ed from militia duties, by the second section 
of the act of congress of the 8th of May, 1792 
(1 Stat. 271). Wise v. Withei-s, 3 Cranch [7 
U. S.] 331. 

Mr. Caldwell, contra,. The case of Wise v. 
Withers [supra] does not decide this. Wise 
was a judicial officer and expressly excepted. 
The act of the 27th of March, 1804 (2 Stat. 
297), authorizes the president to attach, to the 
navy-yard, a sail-maker; but this does not au- 
thorize the secretary to make the appointment 
by a warrant under his hand and the seal of 
the department only. He is, therefore, not 
an officer, either judicial or executive, of the 
government of the United States. 

Judgment for plaintiff. 



SANFORD (BRISTOL v.), 
893. 



See Case No. 1,- 



Case No. 12,31S. 

SANFORD V. LACKLAND et al. 

[2 Dill. 6.] 1 

Circuit Court, D. Missouri. 1871, 

Baskruptct — What PuoPERTr Vests in Assignee 
— Beneficial Interests under Will. 

1. All the property of the bankrupt, except 
such as is specially exempted, vests in the as- 
signee in bankruptcy. 

2. A testator cannot give a devisee the bene- 
ficial interest in the estate devised, and annex 
to it the inconsistent condition that it shall not 
be liable for his debts, but he may provide that 
the estate of the devisee, on his becoming a 
bankrupt, shall determine and go somewhere 
else, 

[Cited in Sparhawk v. Cloon, 125 Mass. 266.] 

3. A testator gave to trustees an estate for 
the benefit of his son, but with directions that 
the trastees should hold it and its accumula- 
tions until the son should reach the age of 
twenty-six years; he was adjudged a bankrupt 
at the age of twenty-four years: Held, that the 
assignee in bankruptcy, as against the bankrupt, 
was entitled to the propertv held by the trustees. 

[Cited in Claflin v. Claflin, 149 Mass. 23, 20 
N. B. 454.] 

Appeal from the district court of the Unit- 
ed States for the Eastern district of Mis- 
souri, 

The plaintiff Is the assignee in bankruptcy 
of Wm. 0, HUl. The defendants are Wm. 
C. HUl, Lackland and Clark, the executors 
and trustees named in the will of James B. 
Hill, and Edwards, trustee In a deed of trust 
for the benefit of Mathews, executed by Wil- 
liam C. Hill on the property In controversy. 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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The questioa in tlie case is, -whether, subject 
to the Mathews deed of trust, the assignee 
in bankruptcy is entitled to the interest and 
right of William C. Hill in the property held 
by the executors or trustees named in his 
father's will, consisting of stocks, notes, and 
real estate. The essential facts are these: 
In 18G2, James B. Hill, the father, died, leav- 
ing five children, three sons and two daugh- 
ters. His will, admitted to prohate in March, 
18G2, so far as material to the present con- 
troversy, is in these words: "All the-residue 
of my estate, real, personal, and mixed, I 
give, devise, and bequeath unto Rufus J, 
Lackland and William G. Clark, and to the 
survivor of them, as trustees, in trust, how- 
ever, to manage, control, and improve the 
said estate; to receive and collect the debts 
due me; to receive and collect the rents, is- 
sues, and profits of said property; to rein- 
vest any money that may come into their 
hands as they may deem best or therewith 
improve any unimproved real estate, to rent 
or lease any portion of said real estate; and 
I do hereby invest them with full and com- 
plete authority to sell and convey in fee sim- 
ple any of my real estate, and to reinvest 
the proceeds of such sales in other real es- 
tate, or otherwise, in their discretion, and in 
trust, as aforesaid, to manage, conti'ol, and 
keep together, my said property as one en- 
tire whole; and as I now have five children, 
to-wit— James B. Hill, William C Hill, An- 
na M. Hill, Frank W. Hill, and Mary Hill, 
upon the further trust: First. Until my chil- 
dren respectively arrive at the age of twen- 
ty-one years, or get married, to provide for 
their support, maintenance, and education 
out of said estate, which support, mainten- 
ance, and education is to be taken as part 
of the expenses of my estate. Second. My 
said trustees shall, out of my said estate, pay 
to each one of my children (if in their opinion 
such advancement shall not probably amount 
to more than the equitable share of such 
child in my estate) as they respectively ar- 
rive at the age of twenty-one years, the sum 
of ten thousand dollars as an advancement, 
and shall, from the time of such advance- 
ment, charge such child with interest thereon 
at the rate of six per cent per annum, if 
such advancement be made beftire the par- 
tition hereinafter mentioned. Third. When 
my eldest child shall arrive at the age" of 
twenty-six years, or if he shall not so long 
live, then when the next oldest surviving child 
shall attain that age, my said trustees shall, 
with the approval of the probate court of St. 
Louis county, make a partition of all said 
trust estate among my said children, share 
and share alike, charging, however, in such 
division and partition, any child who may 
have received an advancement as before men- 
tioned, with such advancement, with inter- 
est thereon from the time when received as 
part and portion of the share coming to such 
cMld, and upon such partition shall forth- 
with convey to such eldest child, if such 



eldest child be a son, the portion allotted to 
him in absolute property, but shall hold the 
shares and portions of the others of said chil- 
dren until they severally arrive at the age 
of twenty-six years; and as the sons sever- 
ally arrive at that age they shall convey to 
them the share and portion allotted to such 
son in absolute property." (And then fol- 
lows a similar provision as to the share of 
the estate coming to the daughters.) "After 
the said partition shall have heen made, my 
said trustees shall keep the portion and share 
of each of my children separate (except as 
before), with the rents, issues, and profits 
belonging to such portion." 

On January 29, 1870, James B., the eldest 
son, became twenty-six years of age, and 
thereupon the trustees in the will, with the 
approval of the probate court, made parti- 
tion of all the property held in trust among 
all of the children, and there was an order 
of distribution in accordance with the terms 
of the will. The property allotted and set 
apart to the said William C. Hill consisted 
of specified stocks in certain banks^ promis- 
sory notes, and real estate, which are still 
in the possession and custody of the trustees. 
On July 6, 1S70, William C Hill executed a 
deed of trust on the property which had 
been allotted to him to Edwards, trustee for 
Mathews, to secure ten thousand dollars, 
which is yet unpaid. The trustees under the 
will advanced to William 0. the ten thou- 
sand dollars on his becoming twenty-one 
years of age. On November 28, 1870, a pe- 
tition for adjudication in bankruptcy was 
filed against him, and he was adjudged a 
bankrupt. The property in the hands of the 
trustees belonging to him is of the value of 
? 30,760, and he is now between twenty-four 
and twenty-five years of age. The bill sets 
out the foregoing facts, and prays that the 
property in the hands of the trustees al- 
lotted to William C. Hill may, subject to the 
incumbrance of Mathews, be decreed to be- 
long to the assignee in bankruptcy. The dis- 
trict comt overruled a demurrer to the bill, 
and entered a decree as prayed. [Case un- 
reported.] The ti-ustees and the bankinipt 
appeal. 

Oline, Jamison, & Day, for complainant 
Slayback & Haussler and Lackland, Mar- 
tin & Lackland, for defendants. 

Before DILLON, Circuit Judge, and KRB- 
KEL, District Judge; 

DILLON, Circuit Judge. The share of the 
bankrupt in his father's estate has been duly 
ascertained and set apart in severalty to 
him, but with the exception of the ten thou- 
sand dollars advanced on his attaining his 
majority is yet in the hands of the trustees, 
as he was not twenty-six years of age at the 
time he was adjudicated a bankrapt. By the 
bankrapt law [of 18G7 (14 Stat. 517)], all the 
property of the bankrupt, with certain ex- 
emptions not necessary to be noticed, vests 
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in the assignee (section 14); and if William 
0. Hill 0T\-ned or had a beneficial interest in 
the property in the hands of the tmstees, it 
passed under the bankruptcy. That he Tvas 
the owner of the propei-ty which had been 
allotted to him under the will can scarcely 
admit of a doubt. The will directs a parti- 
tion of the trust estate to be made among 
the children, and this has been done, but it 
also provides that the trustees shall hold the 
shares of the children until the sons shall 
severally arrive at the age of twenty-six 
years, when they are directed to convey to 
such son his portion in absolute property. 
This is not the case of a legacy or gift to 
vest if the legatee shall arrive at a specified 
age which has not yet been reached. Nor is 
the devise or gift to the son made on any 
condition; there is no limitation over in case 
the son shall, before attaining the age of 
twenty-six, become a bankrupt. If William 
C. had not been adjudged a banknipt, and 
had died intestate before reaching the age 
of twenty-six, can it be doubted that his 
heirs would have taken the estate? It has 
not been questioned, nor could it be, that he 
had the power to mortgage this property for 
the money borrowed of Mathews. If the 
intention of the testator was to prevent the 
property from being liable for the debts of 
his son, his will fails to express that inten- 
tion. The testator might have provided if 
the son should become bankrupt before reach- 
ing twenty-six, that his estate should then 
determine and go somewhere else; but he 
cannot give the beneficial interest and annex 
to it the inconsistent condition that it shall 
not be liable for the debts of the devisee. 
And in fact the father has not attempted to 
do this. The estate is given, and the only 
limitation expressed in the will is that the 
ti-ustees shall hold it and its accumulations 
until he shall reach the specified age. The 
trustees have no beneficial interest in the 
estate they hold. By operation of the bank- 
ruptcy, William C. Hill has no longer any 
interest in it. It belongs to and is vested in 
the assignee for the benefit of creditors. The 
trustees now hold the property in trust for 
the benefit of these creditors, and as the strict 
execution of the ti-usts in the will have been 
thus rendered impossible, the coux't properly 
decreed that the property held by the trustees 
for the bankrupt should, subject to the Math- 
ews incumbrance, be conveyed to the as- 
signee in bankruptcy. The decree of the 
court is affirmed. 

NOTE. In full supDort of the foresroing 
views, see Graves v. Dolphin, 1 Sim. 66; Green 
V. Spicer, 1 Russ. & M. 395; Brandon v. Rob- 
inson, IS A^'es. 429; Rochford v. Haokman, 10 
Ensr. Law & Eq. 64; Pierey v. Roberts, 1 
Mylne & K. 4; Hallett v. Thompson, 5 Paige, 
583; Bryan v. Knickerbacker, 1 Barb. Ch. 409; 
Havens v. Healy, 15 Barb. 296; Collier's Will, 
40 Mo. 287, 323; Doe v. Lea, 3 Term R. 41; 
NicoU V. Wahvortli. 4 Denio, 385; 4 Kent, 
Coram. 310; Say v. Jones, 3 Brown, Pari. Cas. 
113; Will. Eq. Jur, 514, 515; Story, Eq. Jur, 
§ 1210. 



Case ITo. 1S,313. 

SANFORD V. MjDRRIMACK HAT CO. 

[2 Ban. & A. 408; 4 ClifE 404; 10 O. G. 466; 
15 Alb. Law J. 12.] i 

Circuit Court, D. Massachusetts. Sept. 2, 
1876. 

Patents — Patestable Inventions — Combination 
— How Infkinged. 

1. Patentable inventions defined. 

2. The patented invention of complainant's 
assignor, being construed by the court as con- 
sisting of a work-plate, two guides constructed 
and arranged as described, in combination with 
a sewing-machine or stitching apparatus, and 
the defendants' device omitting the guides. 
Held., that the defendants do not infringe. 

3. A patent for an invention consisting entire- 
ly in a new combination of old elements or 
ingredients is not infringed unless by the use 
of all the elements or ingredients of the new 
combination. 

[Bill in equity [by Glover Sanford against 
the MeiTimack Hat Company], praying for 
an account and for an injunction for the in- 
fringement of letters-patent upon a new and 
useful improvement in sewing-machines for 
stitching the sweat-cloths to hats. The chief 
question was that of infringement] 2 

[The letters patent No. 53,927 were granted 
to Sanford & Wheeler April 10, 1866.] 

E. Avery, G. M. Hobbs, and C. O. Morse, 
for complainants. 

W. W. Swan and Chauncey Smith, for re- 
spondents. 

CLIFFORD, Circuit Justice. Patentable 
inventions pertaining to machines may be di- 
vided into four classes; first, entire machines, 
as a car for a railway, or a sewing-machine; 
second, separate devices of a machine, as the 
colter of a plow or the divider of a reaping- 
machine; third, new devices of a machine in 
combination with old elements, all embraced 
in one claim, or with separate claims for what 
is new, together with a claim for the new com- 
bination of all the elements; fourth, devices 
or elements of a machine in combination, 
where all the devices or elements are old. 

What the assignor of the complainant pro- 
fesses to have invented is a new and useful 
improvement in sewing-machines, and he 
states in the specification that the invention 
is designed for the pm-pose of stitching the 
sweats or leather lining into hats; and that 
the invention consists in the peculiar form of 
the work-plate, with a guide for the sweat 
and a guide for the hat, combined with a sew- 
ing-machine or stitching apparatus. Beyond 
doubt, he refers to a particular sewiug-ma- 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and by William Henry 
Clifford, Esq., and here compiled and reprinted 
by permission. The syllabus and opinion are 
from 2 Ban. & A. 408, and the statement is 
from 4 OJiff. 404. 15 Alb. Law J. 12, contains 
only a partial report.] 

2 [From 4 CliEE. 404.] 
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cbiue, wMcIi lias a needle-bar, needle, presser- 
foot, looper and feeding mecBanism; but it is 
unnecessary to pursue that description, as the 
patentee expressly states tbat tbe improve- 
ment is alike applicable to otber sewing-ma- 
<;liines, and tliat he does not intend to confine 
himself to any particular stitching apparatus, 
meaning only that the one referred to is pre- 
ferred. Special reference is made to the work- 
plate of the new improvement, in which he 
states that its upper surface is made concave, 
and that its front is turned down and curved, 
as seen in Figs. 1, 2, and 3 of the drawings, 
and he adds that the plate is arranged rela- 
tively to the feed, needle and looper the same 
as the ordinary flat work-plate, without stat- 
ing whether it is new or old. Passing from 
that, he proceeds to refer to the guides, com- 
mencing with the guide for the sweat, which 
he says is attached to the presser-foot or other 
part of the machine, and that it is formed 
from thin sheet metal of the proper width, and 
so as to permit the sweat-leather to pass free- 
ly down beneath the presser-foot. Next, he 
refers to the guide for the hat, and remarks 
that it rests upon the angle of the work- 
plate, so as to properly guide the hat up on the 
work, the angle of the hat brim and body rest- 
ing upon the angle of the Tyork-plate. Certain 
directions are then given, as follows: That 
the hat to which the sweat is attached must 
be placed upon the table so that the angle of 
the brim and hat shall come beneath the 
needle, the hat guide bearing thereon with the 
force of the spring denoted by the red color 
in the drawings. Nothing is stated in the 
specification- to denote whether the described 
guides are new or old, nor does the specifica- 
tion contain any suggestion or intimation that 
either of the guides may be dispensed with in 
conducting the operation. Instead of that, the 
directions continue that the sweat-leather is 
then passed through the sweat-guide beneath 
the ijresser-foot, so that the needle wiU catch 
upon the edge of the leather while the ma- 
chine is operated in the usual manner, stitch- 
ing the leather to the hat; and the patentee 
suggests that the peculiar form of the table, 
combined with the feed, causes the hat to be 
turned gradually round ■ until the leather is 
neatly stitched entirely round the hat. Test- 
ed alone by the description of the improve- 
ment, the better opinion is that the same is 
a mere arrangement of old elements in a new 
combination, to work out a new and useful re- 
sult, and such are the views of the respond- 
ents; but the complainants insist that the de- 
scription of the improvement, when taken in 
connection with the claim, warrants the con- 
clusion that the work-plate and the two guides 
ai"e new devices, invented by the patentees. 
Nothing certainly appears in the description 
to support the theory that it required any in- 
vention to make the work-plate or either of 
the guides; and the court is of the opinion 
that the mere fact that the patentees claim 
those several devices, in combination with a 
stitching apparatus, is not sufficient to sup- 



port the conclusion that the commissioner of 
patents ever intended to adjudge that the pat- 
entees were the original and first inventors of 
those several devices. "Our invention," say 
the patentees, "is designed for the purpose of 
stitching sweats to hats, and consists in the 
peculiar form of the work-plate, and a guide 
for the sweat, and a guide for the hat, com- 
bined with a sewing-machine or stitching ap- 
paratus;" but there is nothing in the descrip- 
tion fit the work-plate to show that it required 
any invention to make it, or that there is any- 
thing in the form of the device to entitle the 
maker of it to the reward due to an original 
and first inventor of a new and u.«?eful im- 
provement. AH that is said about it is that 
its upper surface is made concave, that its 
front edge is tiu;ned down and curved, so that 
the rim of the hat rests upon the upper sur- 
face of the plate, while the crown rests 
against the side, and the patentees admit that 
it is an-anged relatively to the feed, the needle 
and looper, the same as the ordinary flat 
work-plate. 

As before explained, guides are required, but 
it is not even suggested that they are peculiar 
in form, or that it involved any invention to 
construct or arrange those devices. Enough 
is stated to show that the sweat guide is 
formed from thin sheet metal, so as to permit 
the leather to pass freely down beneath the 
presser-foot, and the statement is that it must 
be of proper width; but the specification gives 
no definite description of the form of the 
guide for the hat, except what may be in- 
ferred from the function which it is to per- 
form. Stress is laid upon the peculiar form 
of the table, but it is, not necessary to re- 
mark upon that device, as it is not claimed 
that it is new. Viewed in the light of these 
suggestions the court is of the opinion that 
the invention consists of the work-plate, the 
two guides, constructed and arranged as de- 
scribed, in combination with a sewing-ma- 
chine or stitching apparatus. Oonsti'ued in 
that way, it is very clear that the respondents 
have not infringed the complainant's letters 
patent, as they do not use the guide for the 
hat. Where the invention consists entirely in 
a new combination of old elements or ingredi- 
ents, the law is well settled that a suit for 
infringement cannot be maintained unless it 
appears that the respondent has used all of 
the elements or ingredients of the new combi- 
nation. Prouty V. Ruggles, 16 Pet. [41 XT. S.] 
341; Vance v. Campbell, 1 Black [66 U. S.] 
428; Gould V. Rees, 15 Wall, [82 U. S.] 193; 
Seymour v, Osborne, 11 Wall. [78 U. S.] 555. 

Patents may doubtless be granted for a new 
device, and for the same in combination with 
old elements, and if both inventions are prop- 
erly described and claimed, the patent will be 
valid for both; but it is not necessary to pur- 
sue that inquiry in this case, as the court is 
of the opinion that neither the description of 
the supposed improvement nor the claim of 
the patent in question brings the case before 
the court within tliat rule. Infringement not 
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being^ proved, the bill of complaint must be 
dismissed. 
Decree, that bill of complaint is dismissed. 

[For another case inYOlvin" this patent, see 
Case l\o. 12,314.] 



Case -Nro. 12,314. 

SANFOKD et al. v. JIESSEE. et al. 

[5 Fish. Pat. Cas. 411; Holmes, 149; 2 O. G. 
470.] 1 

Circuit Court, D. Massachusetts. April 8, 1872. 

Patents — Assignment— License — Impkovement 
IN Sewing Machines. 

1. Any assignment which does not convey to 
the assijrnee the entire and unqualified monopoly 
^\■hich the patentee holds in the territory speci- 
fied or an undivided interest in the entire mo- 
nopoly, is a mere license. 

[Cited in Hill v. Whitcomb, Case No. 6,502; 
Webster v. Ellsworth, 36 Fed. 328.] 

2. The eonvej-ance of an exclusive right to use 
and vend, the right to make being retained by 
the grantors, construed to be a mere license. 

[Cited in Rice v. Boss. 46 Fed. 196.] 

3. It was not the intention of the legislature 
to permit several monopolies to be made out of 
one, and divided among different persons in the 
same limits. 

4. A contract for the purchase of a portion of 
a patent right may be good as between the par- 
ties as a license, and enforced as such in the 
courts. 

5. But the legal right in the monopoly remains 
in the patentee, and he alone can maintain an 
action against a third party who commits an 
infringement upon it. 

6. S. & W. conveyed to S. & B. all their 
right, title, and interest in and to an invention, 
■n'ithin the state of Massachusetts, except the 
right to build the patented machines. In a suit 
against one who had infringed by making the 
patented invention: Reld, that the suit was 
properly brought in the name of S. & TV., with- 
out joining S. & B. 

[Cited in Wilson v. Chickering, 14 Fed. 918.] 

7. An improvement, by which ordinary sew- 
ing-machines could be adapted to the sewing of 
sweat-linings in hats, and of which such ma- 
chines were an essential element, is not an- 
ticipated by complicated and expensive sewing- 
machines specially adapted to the sewing of 
sweat-linings, but not capable of use as ordinary 
sewing-machines. 

8. Letters patent for "imnrovement in sew- 
ing-machines," granted to F. S. Sanford and 
D. Wheeler, April 10, 1866, are valid. 

9. The novelty of the improvement in sewing- 
machines invented by Sanford & Wheeler sus- 
tained. 

[Bill in equity by Glover Sanford and oth- 
ei-s against Matthew Messer and others to 
restrain alleged infringement of letters-pat- 
ent [No. 53,927] for an improvement in sew- 
ing-machines, granted the complainants, as 
assignees of Frederick S. Sanford and 
D wight Wheeler, April 10, 1866; and for an 
account. It was contended for the defend- 
ants, amongst other things, that the bill 

1 [Reported by Samuel S. Fisher. Esq., and 
by Jabez S. Holmes. Esq., and here compiled 
and reprinted by permission. The syllabus and 
oninion are from 5 Fish. Pat. Cas. 411, and the 
statement is from Holmes, li9.] 



was defective for want of proper parties 
plaintiff, the complainants having, before the 
suit, granted to third parties the exclusive- 
right to use and vend the patented invention 
in Massachusetts; thus, as was claimed, 
making them joint owners of the patent with 
the complainants.] 2 

James B. Robb, for complainalits. 
Chauncey Smith and W. W. Swan, for de- 
fendants. 

SHEPLBY, Circuit Judge. This is a suit 
in equity founded on lettei-s-patent granted 
by the United States "for a new and useful 
improvement in sewing-machines, applicable 
to the ordinary sewing-machine, by which it 
may be adapted to sew sweat-linings inta 
hats without any alteration in the organiza- 
tions of such machines." 

An objection is made, that the bill is de- 
fective for want of parties. Defendants 
claim, that, since the date of the patent, the 
plaintiffs have transferred such an interest 
in the patent, in and for the state of Massa- 
chusetts, that they have not the exclusive 
ownei-ship of the patent, and are not en- 
titled to maintain the bill of complaint. It 
appears that the patentees conveyed to Stan- 
wood and Bailey all their interest in the in- 
vention as secured to them by the letters- 
patent for, to, and in the state of Massa- 
chusetts, except the r-ight to build said ma- 
chines. Any assignment which does not 
convey to the assignee the entire and unqual- 
ified monopoly which the patentee holds in 
the territory specified, or an undivided in- 
terest in the entire monopoly, is a mere li- 
cense. The monopoly granted to the patent- 
ees is for an entire tiling. It is the exclusive 
right of making, using, and vending to oth- 
ers to be used, the improvement described 
in the patent, and for which the patent is 
granted. The insti'ument introduced in evi- 
dence by the defendants purports to convey 
to Stanwood and Bailey the exclusive right 
in certain specified tei-ritory to use, and 
vend to others to be used, the patented in- 
vention; but it does not convey, but express- 
ly reserves to the grantors, the right to make 
the machines. 

As well stated by Chief Justice Taney in 
Gayler v. Wilder, 10 How, [51 U. S.] 494, it 
was obviously not the intention of the legis- 
latiire to permit sevei^al monopolies to be 
made out of one, and divided among differ- 
ent persons in the same limits. Unquestion- 
ably a contract for a purchase of a portion 
of the patent-right may be good as between 
the parties as a license, and enforced as such 
in the courts of justice; but the legal right 
in the monopoly remains in the patentee, 
and he alone can maintain an action against 
a third party who commits an infringement 
upon it. The bill of complaint in this case 
charges that defendants have made, and do 
make, the patented invention in violation of 

2 [From Holmes, 149.] 
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complainants' riglits under the patent. The 
bill can nnquestionably be maintained for 
tliat infringement of the exclusiye privileges 
of the complainants, even if it -were neces- 
sary to join other parties as complainants in 
a bill alleging infringement only by vending 
and using. 

The next inquiry is, whether Sanford and 
Wheeler were the original and first invent- 
ors of the improvement described in the 
specification and letters-patent. To negative 
fliis, defendants rely upon letters-patent of 
the United States granted to Rudolph Eicke- 
mej'-er Aug. 9, 1859, and Feb. 20, 1866, and 
to E. M. Hendi-ickson, Feb. 4, 1862. They 
have offered these letters-patent in evidence, 
and have also filed as exhibits in the cause 
the several machines made by Eickemeyer 
and Hendrickson, embodying the principles 
of the invention described in the. respective 
patents. These are machines not applicable 
to the ordinary sewing-machines in common 
use. They embody inventions consisting in 
radical changes in an entire reconstruction 
of the sewing-machines, to adapt them to 
the new use. It does not appear to the court 
that there is any necessary conflict between 
these machines and the plaintiffs'. They do 
not contain the elements described in tlie 
plaintiffs' patent: namely, "a sewing-ma- 
chine in which the needle-bar, the presser- 
foot, the looper, and the feed are all con- 
structed and operated in the usual manner;" 
nor "a work-plate arranged relatively to the 
feed, the needle, and the looper, like the 
ordinary work-plate." The object and pur- 
pose of the plaintiffs' invention were to sub- 
stitute for the ordinary work-plate used in 
sewing-machines in common use a work- 
plate of peculiar construction, with a guide 
for the sweat-lining, and also a guide for 
the hat, by means of which any common 
seTyins-naachine may be used for sewing 
sweat-linings into hats without any change 
or alteration in the construction or mode of 
opemtion of any of its working parts, so that 
by changing the work-plate the sewing-ma- 
chine could be used for sewing sweat-linings 
into hats, or performing the ordinary work 
of the common sewing-machine, as occasion 
might require. In this respect it differs sub- 
stantially from the Exhibits R, S, T, U, and 
V, ingenious, but complicated and expensive, 
sewing-machines, specially adapted for the 
sole purpose of this branch of manufacture, 
embodying the inventions of Eickemeyer and 
Underbill and Hendrickson. 

The defendants have infringed, by the use 
of a work-plate substantially like the plain- 
tiffs', differing from it only in the fact that 
one of the faces of the angular plate is wood 
instead of metal; and a guide for the sweat- 
lining, formed for that purpose on the face 
of the presser-foot; and a guide for the hat, 
a contrivance consisting of a peculiar form 
of the presser-foot, together with a project- 
ing pin;— these two guides, in combination 
with the work-plate and with the ordinary 



stitching apparatus, accomplishing the same 
results as in the plaintiffs' machine, by 
means substantially the same, and in the 
same manner and in the same combination. 
The defendants' machine, Exhibit D, em- 
bodies the plaintiffs' invention in a slightly 
altered form. The organization and opera- 
tion of the plaintiffs' and defendants' ma- 
chines are the same in substance, the differ- 
ences between them consisting only in 
changes of form, leaving aU the elements 
of the plaintiffs' combination in the defend- 
ants' machine. Decree for injunction and 
account as prayed j^r in the bill. 

[For another case involving this patent, see 
Sanford v. Merrimack Hat Co., Case No, 12,- 
313.] 



Case Wo. 1S,315. 

SANFORD V. PORTSMOUTH. 

[2 Flip. 105; 6 Cent. Law X 147; 2 Month. 
Jur. 14; 6 N. Y. Wkly. Dig. 335.] i 

Circuit Court, E. D. Michigan. Nov. 26, 1877. 

Courts— Fed EKAL and State Practice — Judicial 

CONSTRaCTION. 

1. Section 914, Rev. St., which adopts the 
practice, pleadings, forms and modes of proce- 
dure of the state courts, applies only to such as 
are established by the statutes of the several 
states, and not to modes of procedure estab- 
lished by judicial construction of common law 
remedies. 

[Cited in brief in Schollenberger v. Phcenis 
Ins Co., Case No. 12,476. Cited in Patten 
V. Cilley, 46 Fed. 892.] 

2. The federal courts are not bound by the 
decision of the supreme court of a state, which 
decides that mandamus is the only proper rem- 
edy upon municipal bonds. 

3. Quaere, whether this section extends to the 
practice prescribed by rules of the state courts 
of general application. 

On demurrer to a plea to the jurisdiction. 
Action of assumpsit upon certain interest 
warrants or coupons annexed to bonds issued 
by the town of Poitsmouth to aid in the con- 
struction of a plank road. Defendant plead- 
ed to the jurisdiction upon the ground that 
assumpsit would not lie, insisting that man- 
damus was the only proper remedy. Plain- 
tiff [Horatio W. Sanford] demurred. 

Mr. Atkinson, for plaintiff. 
Mr. Freeman, for defendant. 

BROWN, District Judge. As the point was 
not raised by counsel it is not neeessaiy here 
to decide, whether a plea to the jurisdiction 
is a proper mode "of taking advantage of a 
defect apparent upon the face of the declara- 
tion, where the form of the remedy only is in 
question. That assumpsit is a proper action 
upon securities of this kind is settled, at least 
so far as the federal courts are concerned, in 
Town of Queensbury v. Culver, 19 Wall. [86 
U. S.] 83, 92. See, also, Heine y. Levee 

a [Reported by William Searcy Flippin, -Esq., 
and here reprinted by permission. 6 N. Y. 
Wkly. Dig. 335, contains only a partial report] 
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■Com'rs, Id. 655, 657. "While the question has 
not been directly decided elsewhere, there is 
a. multitude of cases in the recent volumes of 
the Supreme Court Reports, where assumpsit 
■or debt has been brought upon municipal ob- 
ligations of this description, in which the 
■court has impliedly recognized these actions 
as the proper remedy. 

It is equally well settled that a writ of 
mandamus will not lie in such cases in the 
federal courts until after judgment has been 
obtained. The circuit courts have no power 
to issue a writ of mandamus by way of orig- 
inal proceeding, where such writ is neither 
necessary nor ancillary to the jurisdiction al- 
ready acquired. Bath Co. v. Amy, 13 Wall. 
[SO U. S.] 244. Further discussion of these 
propositions is concluded by the opinions 
above cited. 

It is insisted, however, that under the prac- 
tice of this state, as established by the su- 
preme court, assumpsit will not lie, and that 
under the act of 1872 adopting "the practice, 
pleadings, forms and modes of proceeding" 
of the state courts, this construction is oblig- 
atory upon this court. The supreme court of 
this state seem to have adopted the view that 
mandamus is the only proper remedy where 
the liability of the corporation is fixed or the 
amount of the debt liquidated and adjusted. 
This question was first directly passed upon 
in Marathon v. Oregon, 8 Mich. 372, in which, 
after a division of a township, the town 
boards met and determined the amount of in- 
clebtedness to be paid by the new township. 
It was held by a majority of the court that 
the amount being a fixed and liquidated de- 
mand against the new township, which it 
was the duty of its town board to allow, man- 
damus was a proper remedy in an action 
against the township to recover the amount 
of the demand. The decision was put part- 
ly, at least, upon the ground that by law no 
execution can be issued against a township, 
and that as a judgment would be useless, the 
amount of the debt being already ascertained, 
a town ought not to be put to the useless 
expense of a judgment by default of its oflo.- 
cers, and the creditor ought not to be put to 
delay or a double pursuit. There was a 
strong dissenting opinion in this case by Mr. 
Justice Christiancy. In Township of Dayton 
V. Rounds, 27 Mich. 82, the same principle 
was extended to bonds authorizing the pay- 
ment of bounties to volunteers, and it was 
stated to be the settled practice of the state 
that a remedy by action was improper in 
such a case. It was again affirmed in the 
case of McArthur v. Township of Duncan, 34 
IMich. 27, in which mandamus was held to be 
the only proper remedy to enforce the pay- 
ment of orders regiilarly drawn by the high- 
"way commissioners on the township treas- 
urer, the duty of the township authorities to 
raise the necessary funds and to make pay- 
ment, being just as necessary upon the pres- 
entation of such orders as it would be after 
judgment. 



Assuming that the supreme court would ad- 
here to this principle if the question arose 
upon coupons of this character, it only re- 
mains to consider whether such construction 
falls within the scope of the act of 1872 as a 
"practice or mode of proceeding," existing in 
the courts of record of this state, within the 
meaning of this act. I am clearly of the 
opinion it does not, for the following reasons: 

1. 1 think the practice, pleadings, and forms 
and modes of proceeding in civil causes, men- 
tioned in section 914, are confined to those 
established by the statutes of the state, and 
do not include modes of procedure established 
by judicial construction of common law rem- 
edies. Whenever general principles of law 
are involved, the federal courts may exercise 
an independent judgment. By the judiciary 
act of 1789 (Rev. St. § 721), "the laws of the 
several states * * * shall be regarded as 
rules of decision in trials at common law in 
the courts of the United States;" but it has 
never been held in construing this section 
that the judicial decisions of the several 
states upon questions of general law were 
obligatory upon the federal courts. 

We are bound by the constitutions and laws 
of the several states, and by the constmction 
given to such constitutions and laws by the 
com'ts of the state. It has also been held 
that we are bound by decisions of the state 
courts so far as they establish rules of law 
affecting the title to lands, or principles which 
have become a settled i*ule of property, but 
no farther. Swift v. Tyson, 16 Pet. [41 U. 
S.] 1; Boyce V. Tabb, 18 Wall. [85 U. S.] 546; 
Delmas v. Insurance Co., 14 Wall. [81 U. S.] 
661; Lane v. Vick, 3 How. [44 U. S.] 464. 
We had occasion to apply this construction at 
the last term of this court, where the ques- 
tion arose as to the liability of a city for in- 
juries received from a defective sidewalk. 
We then held the municipality liable, follow- 
ing the decisions of the supreme court, al- 
though the supreme court of the state had 
held that such liability did not exist. 

The supreme court of the United States al- 
so held, in numerous early cases, that section 
721, above quoted, did not extend to the pro- 
cedure or practice of the federal courts. Rob- 
inson V. Campbell, 3 Wheat. [16 U. S.] 212; 
Wayman v. Southard, 10 Wheat. [23 U. S.] 
1. It was to remedy what was considered a 
defect in this particular, that the act of 1872 
was passed; and I think the same construc- 
tion should be given to it. 

The opinion of the supreme court of the 
state that mandamus is the only proper rem- 
edy, being simply the enunciation of a gen- 
eral principle of law, running counter to the 
decisions of the supreme court of the United 
States upon the same subject, is not binding 
upon this court. Whether the act of 1872 
may not also extend to the rules established 
by the supreme court of the state, of general 
application to the common law courts of the 
state, we are not called upon to decide. It 
would seem, however, that section 914 adopt- 
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ing the state practice, and section 918, au- 
thorizing the circuit courts to regulate their 
own practice, being contemporaneous acts, 
should lie construed together. This would 
confine section 914 to the practice established 
by state statutes, leaving the federal courts 
still at liberty to adopt any rules not incon- 
sistent therewith. 

2. We are required by the act of 1872 above 
quoted (Rev. St. § 914), to conform our prac- 
tice, pleadings and forms and modes of pro- 
ceeding only "as near as may be" to those of 
the state courts, or as the supreme court has 
expressed it, as near as may be "practica- 
ble." This leaves the act, to a certain ex- 
tent, mandatory or directory, and vests in 
this court a limited discretion to reject meth- 
ods of procedure which are inconsistent with 
the established and well recognized usages of 
the federal courts. As observed by the su- 
preme court in Indianapolis & St. L. R. Co. 
V. Horst, 93 U. S. 301: "This indefiniteness 
may have been suggested by a puiipose. It 
devolved upon the judges to be aflEected, the 
duty of construing and deciding; and gave 
them the power to reject, as congress un- 
doubtedly expected they would do, any sub- 
ordinate provision in such state statutes 
which in their judgment would unwisely in- 
cumber the administration of the law, or tend 
to defeat the ends of justice in their tribu- 
nals." This discretion has actually been ex- 
ercised in a number of cases. In Nudd v. 
Burrows, 91 U. S. 426, it was held that the 
practice act of Illinois, which provided that 
the court should instruct the jury only as to 
the law, and that they should on their re- 
tirement, take the written instructions of the 
court and return them with their verdict, was 
not binding upon the federal courts sitting in 
that state. It was said that the pei-sonal 
conduct and administration of the judge, in 
the discharge of his particular functions, was 
neither practice, pleading, nor a form or mode 
of proceeding within the meaning of the sec- 
tion. So in Indianapolis & St. L. R. Co, v. 
Horst, 93 U. S. 291, the court refused a mo- 
tion to instruct the jury to find . specially 
upon particular questions of fact involved in 
the issues, in the event they should find a 
general verdict, and the court held that such 
instruction was right, notwithstanding a stat- 
ute of the state requiring the court to sub- 
mit particular questions to the jury, when re- 
quested so to do. So in Beardsley v. Littell 
[Case No. 1,185], Judge Blatchford held that 
the provision of the New York Code of Pro- 
cedure, for the examination of witnesses be- 
fore trial, did not apply to the federal courts. 
It is scarcely necessary to say that a con- 
struction which would oust this court of a 
jurisdiction over a very large class of cases, 
is not a "practicable conformance" with the 
mode of procedure in the state courts, with- 
in the meaning given to this section by the 
supreme court. 

The plea to the jurisdiction is therefore 
overruled. c 
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Case No. 12,316- 

SAN FRANCISCO v. UNITED STATES. 

[4 Sawy. 553.] i 

Circuit Court, N. D. Calif omia. Oct. 31, 1864. 

Mexican Grants — Pueblo— What Coxstitcted- 

— bocsdakies and xjses — disposal of pueblo 

Lands — ^Distkict Attokney. 

1. In the San Francisco Pueblo Case, both the 
United States and the city having appealed 
from the decree of the land commission con- 
firming the claim of the city, and the United 
States having subsequently withdrawn and dis- 
missed their appeal: Held, that such dismissal 
of the appeal on the part of the United States 
may be regarded as an assent by the govern* 
ment to the main facts upon which the claim 
of the city rests, namely: the existence of an 
organized pueblo at the site of the present city 
UDOn the acquisition of the country on July 7, 
18i6; the possession of such pueblo of proprie- 
tary rights in certain lands; and the succession 
to such proprietary rights by the city. 

[Cited in U. S. v. Vallejo, 1 Black (66 U. S.) 
562; Grisar v. McDowell, Case No. 5,832 r 
Montgomery v. Bevans, Id. 9,735; Knight 
v. United States Land Ass'n, 142 U. S. 
161, 12 Sup. Ct. 261.] 

2. A pueblo of some kind, having an ayunta- 
miento, composed of alcaldes, regidores and oth- 
er municipal ofi&cers, existed at the site of the- 
present city of San Francisco as early as 1834, 
and continued -in existence until and subsequent 
to the cession of the coimtry to the United 
States, 

3. By the laws of Mexico in force at the date- 
of the conquest, a pueblo or town, when once- 
established and officially recognized, became 
entitled, for its own use and the use of its in- 
habitants, to four square leagues of land. 

[Cited in Brownsville v. Cavazos, 100 U. S. 
139.] 

4. Though in some instances under the Mex- 
ican laws an officer was appointad to mark of£ 
boundaries of the four square leagues to which 
new pueblos were entitled, and to designate the- 
uses to which particular tracts should be ap- 
plied, yet the right of the pueblos and their in- 
habitants to the use and enjoyment of the 
lands was not made dependent upon such meas- 
urement and designation. 

5. The government retained the right to con- 
trol the use and disposition of pueblo lands, and 
to appropriate them to public uses until by ac- 
tion of the city authorities, they were vested 
in private proprietorship. 

6. The lands assigned to pueblos, whether by 
general law regulating their limits to four square 
leagues or by spedal designation of boundaries, 
were not given to them in absolute property 
with full riffht of disposition and alienation; 
but to be held by them in trust for the benefit 
of the entire community, with such powers of 
use, disposition and alienation as had been al- 
ready or might afterward be conferred upon 
them or their officers for the due execution of 
the trust. 

7. The United States attorney is the regular 
officer of the government, having charge of all 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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its legal proceedings within his district, sub- 
ject onl7 to the general direction and supervi- 
sion of the attorney-general; and when other 
counsel are employed in these proceedings, it is 
to aid him in their management, not to assume 
his authority or direct his conduct. 

[On transfer from the district court of the 
United States for the Northern district of 
California, pursuant to act of July 1, ISGi.] 

This case, involving the title of the city of 
San Francisco to the pueblo lands, was orig- 
inally commenced by the filing of a petition 
by the city before the board of land commis- 
sioners on July 2, 1852. The petition set 
forth a claim made by the city to so much of 
the northern portion of the peninsula of San 
Francisco as would contain an area of four 
square leagues, upon the ground that upon 
the acquisition of the country, July 7, 1846, the 
then pueblo, now city, of San Francisco, was 
a town having a population of about one 
thousand inhabitants, and that under and by 
virtue of the laws of Mexico, it was entitled 
as such pueblo, to this quantity of land. 
There was much testimony taken and a num- 
ber of able counsel engaged, and after a veiy 
thorough presentation of the case, the land 
commissioners, on December 21, 1854, filed 
their decree confirming to the city all the land 
south of the fort and casamata at Fort Point, 
and north of a line running from the south- 
ern part of Rincon Point through Lone 
Mountain to Point Lobos, and known as the 
"Yallejo Line." The decree did not contain 
any exceptions or reservations, and did not re- 
fer to the character or nature of the title held 
by the city; but was in terms merely a con- 
firmation of the claim made by the city, with- 
in the limits mentioned, particularly describ- 
ing them. In rendering their decision, (com- 
missioners Thompson and Fanvell concuri'ed 
in the prevailing opinion, and Commissioner 
Felch filed a dissenting one. The former dis- 
cussed at great length the Spanish and Mexi- 
can laws in reference to pueblos, the various 
documents and evidence presented in the 
case, and among others, the so-called Zamo- 
rano document This paper, since asceitain- 
ed and admitted to be spurious, pui-ported to 
be a copy of a letter from Governor Figueroa 
to General Yallejo, dated Monterey, Novem- 
ber 4, 1834, containing an approval by the 
government of a plan therein refen-ed to as 
having been presented by General Vallejo in 
reference to the pueblo of San Francisco, 
adopting the Vallejo line, which had been 
marked out by him, as the boundaiy, and 
providing for the installation of the first 
ayuntamiento, or town council there. It was 
called the Zamorano document from the fact 
that it purported to be attested as a ti-ue copy 
by Zamorano, formerly seeretaiy of the ter- 
ritorial government of California. Besides 
the Zamorano document, there were several 
other documents introduced and discussed, as 
to the genuineness of which no question has 
been made, showing or tending to show the 
existence of an ayuntamiento either at the 



presidio of San Francisco or at the Slission 
Dolores as early as 1834 or 1835. Upon this 
branch of the subject, and for the purpose of 
exhibiting the general character and style of 
reasoning of the prevailing opinion, the fol- 
lowing extract therefrom may be given: 

"It is probable, from the testimony, that 
when the pueblo was first organized, the site 
of the village or town proper was intended to 
be at the presidio; but subsequently, from 
the superior advantages of the anchorage at 
the place called Yerba Buena, that point was 
selected as the most eligible for that pui-pose. 
It appears fi-om the deposition of Wm. A. 
Richardson, and the communication of Gov- 
ernor Castro annexed thereto, that in the 
autumn of 1835 Richardson was emploj^ed to 
lay off and make a plan of a town at that 
point, which plan was communicated to the 
governor and approved by him. About the 
same time the resolution of the deputation 
•was passed, authorizing the ayuntamiento to 
grant building lots at that place, which was 
communicated to the municipal authorities in 
the order of Governor Castro of the twenty- 
sixth of October, 1835, and dated just six 
days after the communication to Richardson 
approving the plan of the town as submitted 
by him. There is an evident attempt in the 
testimony of Richardson to make it appear 
that the municipal organization here referred 
to was for a pueblo at the Mission Dolores 
or San Francisco de Asis, as it was indiffer- 
ently called. But this is so palpably contra- 
dieted by the other evidence in the case, both 
documentaiy and oral, and so inconsistent 
with the other parts of his own testimony, 
as to entitle it to no weight whatever." 

"It is objected further, that even admitting 
these proceedings to be sufficient for tlie es- 
tablishment of a pueblo, so far as the terri- 
torial authorities were concerned, that in or- 
der to give them effect and validity under 
the law which authorized them, the approval 
of the suijreme government was necessaiy. 
This is unquestionably true, and we accord- 
ingly find that the resolutions of the ten-i- 
torial deputation directed that they should be 
communicated to the government at Mexico 
for that purpose. There is no evidence in the 
case that such approval ever was had; but 
the resolutions to that effect were doubtless 
sent to the government by Governor Figu- 
eroa, as we can scarcely imagine that one 
who was so punctual and exact in the dis- 
charge of all his official duties, would have 
neglected it in this instance. The existence 
of the pueblo appears to have been unifonnly 
recognized by the public authorities from 
that time, and its civil officers continued in 
the exercise of their functions without any 
question as to their authority or the legality 
of their acts up to the change of government, 
a period of nearly twelve years. Such ap- 
proval, therefore, according to well recog- 
nized legal principles, would be presumed." 

The conclusions arrived at by Commission- 
ers Thompson and Farw^Il were stated by 
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them at the close of their opinion, in the fol- 
lowing language: 

"First. That a pueblo or town was estati- 
Ushed under the authority of the Mexican 
government, in California, on the site of the 
present city of San Francisco, and embracing 
the greater portion of the present corporate 
limits of said city. Second. That the town so 
established continued and was in existence 
as a municipal corporation on the seventh day 
of July, 1S46. Third. That at or about the 
time of its establishment, certain lands were 
assigned and laid ofE in accordance with the 
laws, usages and customs of the Mexican na- 
tion, for the use of the town and its inhabit- 
ants, and the boundaries of said lands detei*- 
mined and fixed by the proper officers ap- 
pointed for that purpose by the territorial 
government Fourth. That the boundaries so 
established are those described in the com- 
munication from Governor Figueroa to M. G. 
Vallejo, dated November 4, 1834, a copy of 
which is filed in the case, marked E-x. No. 
18, to the deposition of said Vallejo. These 
conclusions bring the easQ, in our opinion, 
clearly within the operation of the presump- 
tion raised in favor of a grant to the town 
by the fourteenth section of the act of the 
third of March, 1851 [9 Stat. 634], and en- 
titled the petitioner to a confirmation of the 
land contained within the boundaries describ- 
ed in the document above mentioned." 

Commissioner Felch, in his dissenting opin- 
ion, held that the testimony failed to establisJi 
the foregoing conclusions arrived at by his 
associates, and presented a number of rea- 
sons tending to show, as he claimed, that 
there had not been established any municipal 
organiisation of a town within the limits de- 
scribed in the decree of 'confirmation. But at 
the same time he held that the city was en- 
titled to the presumption of a grant in her 
favor, under the fourteenth section of the act 
of March 3, 1851. His language, forming the 
close of his opinion, was as follows: 

"Proof is given of the existence of a small 
town known as Yerba Buena, on the site of 
the present city, on the seventh of July, 1840; 
this was requisite under the law to entitle 
the present corporation to a presumption of a 
grant; but this being proved, the presumption 
extends to the lots as they existed at the 
time of the passage of the act (of 1851), and 
was not confined to the limits of the original 
Mexican town. It was the American city as 
it existed in 1851, which congress had in its 
eye, and not the little germ from which it 
sprung, when it provided for making its cor- 
poration the depository of the titles to these 
lands, and this design of quieting the titles 
by the presumption of a grant to the city 
would fail to be secured, aind the manifest 
object of the law be defeated, if all the lots 
within its chartered limits, at the time the 
act was passed, were not embraced in the de- 
cree of confirmation. Beyond these limits the 
petitioners have established no rights. The 
decree, therefore, should, in my judgment, be 



entered in favor of the city for the lots with- 
in the coi-poration limits as described and es- 
tablished in the charter of 1850, and no 
more." 

The decree of the land commission, which 
followed the prevailing opinion, was filed, as 
before stated, on December 21, 1854. Both 
parties were apparently dissatisfied; the city, 
because the entu-e claim had not been al- 
lowed, and the United States, because so 
much of it was allowed; and both gave notice 
of intention to prosecute an- appeal to the 
United States district court, and to that court 
the case was taken. Afterward, in 1857, the 
appeal on the part of the United States was 
voluntarily withdrawn by direction of the at- 
toi-ney-general, and in accordance with a stip- 
ulation filed by the United States district at- 
torney, the appeal was dismissed by the court, 
and an order entered giving the city leave to 
proceed upon the decree of the land commis- 
sion, as upon a final decree. The city, howev- 
er, declined to accept the proffered leave; but 
on the conti-ary, insisted upon its full claim, 
and continued to prosecute its appeal. Such 
was the condition of the case, and the posi- 
tion of the parties upon the passage of the 
act of July 1, 1804 (13 Stat. 332), authorizing 
a transfer of the case to the United States 
circuit court. In accordance with the pro- 
visions of that act, the district court, on the 
fifth of September, 186i, transferred the ease 
to the United States circuit court. On the 
fourth of October following it was argued 
and submitted, and on the thirty-first of Oc- 
tober was decided. 

John W. Dwindle and John H. Saunders, 
City Atty., for city of San Francisco, 

Delos Lake, U. S. Atty., and John B. Wil- 
liams, for the United States. 

Briefs on behalf of the United States were 
also filed by Nathaniel Bennett, Edmund Ran- 
doli>h and Horace Hawes. The briefs were 
very elabomte, and were devoted mainly to 
the question of the existence, or non-exist- 
ence, of the asserted pueblo under the Slexi- 
can government. 

FIELD, Ch^cuit Justice. This case comes 
before this court upon a transfer from the 
district court under the act of congress of July 
1, 1864, "to expedite the settlement of titles to 
lands in the state of California." It was 
in the district court on appeal from the decree 
of the board of land commissioners, a'eated 
by the act of March 3, 1851. It involves the 
consideration of the validity of the claim as- 
serted by the city of San Francisco, to a 
tract of land situated in the city and county 
of San Francisco, and embracing so much of 
the peninsula, upon which the city is located, 
as will contain an area of four square leagues. 

The city presented her petition to the board 
of land commissioners in July, 1852, asserting 
in substance, among other things, that in pur- 
suance of the laws, usages and customs of the 
government of Mexico, and the act of the 
departmental assembly of California, of No- 
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vember, 1833, the pueblo of San Francisco 
was created a mtmicipal government, and 
became invested with all the rights, properties 
and privileges of pueblos under the then exist- 
ing laws, and with the proprietorship of the 
tract of land of four square leagues above 
desci-ibed; that the pueblo continued such 
municipality and proprietor until after the ac- 
cession of the government of the United 
States, July 7, 1846, and until the passage of 
the act of the legislature of the state of Cali- 
fornia incorporating the city; and that she 
thereupon succeeded to the property of the 
pueblo, and has a good and lawful daim to 
the same. 

In December, 1854, the board of commis- 
sioners confirmed the claim of the city to a 
portion of the four square leagues, and re- 
jected the claim for the residue. The land 
to which the claim was confirmed, was bound- 
ed by a line running near the Mission Dolores, 
and known as the "Vallejo Line." That line 
was adopted principally in reliance upon the 
genuineness and authenticity of the document 
described in the proceedings as the Zamorano 
document. The spmiousness of that docu- 
ment is now admitted by all parties. From 
the decree of the board an appeal was taken 
by the filing of a transcript of the proceedings 
and decision with the clerk of the district 
court. The appeal was by statute for the 
benefit of the party against whom the deci- 
sion was rendered, in this case of both par- 
ties, of the United States, which controvert- 
ed the entire claim, and of the city, which 
asserted a claim to a larger quantity of land; 
and both parties gave notice of their intention 
to prosecute the appeal. Afterward, in Feb- 
ruaiy, 1857, the attorney-general withdrew 
the appeal on the part of the United States, 
and in March following, upon the stipulation 
of the district attorney, the district court or- 
dered that appeal to be dismissed, and gave 
leave to the city to proceed upon the decree 
of the commission as upon a final decree. 
The case therefore remained in the distiict 
court upon the appeal of the city alone, and 
that is its position here. But the proceeding 
in the district court, being in the nature of 
an original suit, the prosecution of the appeal 
by either party keeps the whole issue open. 
"The suit in the district court," said Mr. Jus- 
tice Nelson in U. S. v. Ritchie, 17 How. [58 
U. S.] 534, "is to be '•egarded as an original 
proceeding, the removal of the transcript, pa- 
pers, and evidence into it from the board of 
commissioners, being but a mode of providing 
for the institution of the suit in that court. 
The transfer, it is true, is' called an appeal; 
we must not, however, be misled by a name, 
but look to the substance and intent of the 
proceeding. The district court is not confined 
to a mere re-examination of the case, as 
heard and decided by the board of commis- 
sioners, but hears the case de novo, upon the 
papers and testimony which had been used be- 
fore the board, they being made evidence 
in the district court; and also upon such fur- 



ther evidence as either party may see fit to 
produce." 

But though the whole issue is thus open, 
the dismissal of the appeal on the part of 
the United States may very properly be re- 
garded as an assent by the government to the 
main facts upon which the claim of the city 
rests, namely: The existence of an organized 
pueblo at the site of the present city upon the 
acquisition of the country by the United 
States on the seventh of July, 1846; the pos- 
session by that pueblo of proprietary rights 
in certain lands, and the succession to such 
proprietaiy rights by the city of San Francis- 
co. The district attorney does not, therefore, 
deem it within the line of his duty to contro- 
vert these positions, but on tlie contrary ad- 
mits them as facts in the case, contending only 
that the lands appertaining to the pueblo were 
subject, until by grant from the proper au- 
thorities they were vested in private pro- 
prietorship, to appropriation to public uses by 
the former government and, since tlie acquisi- 
tion of the country, by the United States. He 
therefore insists upon an exception from the 
confirmation to the city, of land heretofore re- 
served or occupied by the government for 
public uses; and I do not understand that 
the counsel of the city objects to an excei>- 
tion of this character. It is unnecessary, there- 
fore, to recite the historical evidence of the ex- 
istence of a pueblo previous to, and at the 
date of, the acquisition of the country at the 
present site of the city of San Francisco, 
which is very fully presented in the elab- 
orate opinion filed by the commission on the 
rendition of its decision. Since that decision 
was made, the question has been considered 
by the supreme court of the state; and in an 
opinion in which the whole subject is examin- 
ed a similar conclusion is reached; and if any- 
thing were wanting in addition to the argu- 
ments thus furnished, it is found in the able 
and exhaustive brief of the counsel of the 
city. 2 The documents of undoubted authentic- 
ity, to which the opinions and the brief of 
counsel refer, establish beyond controversy 
the fact that a pueblo of some kind, having an 
ayuntamiento composed of alcaldes, regidores, 
and other municipal oflScers, existed as early 
as 1834; and that the pueblo continued in 
existence until and subsequent to the cession 
of the country. 3 

The action of the officers of the United 

2 See extracts from opinion of the supreme 
court of California in note A, annexed to tha 
report of this case, 

3 In Grisar v. McDowell, 6 Wall. [73 U. S.] 
372, the supreme court of the United States 
said: "It must be conceded that there was a 
pueblo of some kind at the site of the city of 
San Francisco, upon the conquest of the coun- 
try by the United States, on the seventh of 
July, 1846. We say a pueblo of some kind, for 
the term which answers generally to the Eng' 
lish word town, may designate a collection of 
individuals residing at a particular place, a set- 
tlement or a village, or may be applied to a reg- 
ular organized municipality." See note B, an- 
nexed to the report 
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States in tlie government of the city and the 
appointment or election of its magistrates aft- 
er the conquest, both preceding and subse- 
quent to the treaty of peace, proceeded tipon 
the recognition of this fact; and the titles to 
property "within the limits of the present city 
to the value of many millions rest upon a 
like recognition. 

The material question, therefore, for deter- 
mination, as the case stands before this court, 
relates to the extent of the lands in which 
the pueblo was interested. It is not pretend- 
ed that such lands were ever marked of£ and 
stuTeyed by competent authority. It is ad- 
mitted, as ah'eady stated, that the so-called 
Zamorano document given in evidence is spu- 
rious. The question presented must there- 
fore be determined by reference to the laws 
of aiexico at the date of the conquest 

As stated by the commissioners in their 
opinion, there can be no doubt that by those 
laws, pueblos or towns, and their residents, 
were entitled to the use and enjoyment of 
certain lands within prescribed limits im- 
mediately contiguous to and adjoining the 
town proper; that this right was common to 
the cities and towns of Spain from their first 
organization, and was incorporated by her 
colonies into their municipal system on this 
continent; and that the same continued in 
^Mexico, with but little variation, after her 
separation from the mother country. And 
there is as little doubt that by those laws a 
pueblo or town, when once established and 
officially recognized, became entitled, for its 
own use and the use of its inhabitants, .to 
four square leagues of land. The compila- 
tion known as the Recopilacion de Leyes de 
las Indies contains several laws relating to 
this subject The sixth law of title 5 of book 
4 provides for the establishment of towns 
by contract with individuals, and upon com- 
pliance witli the conditions of the contract, 
for the grant of four square leagues of land, 
to be laid off in a square or prolonged form, 
according to the character of the country. 

The opinion of the assessor or legal ad- 
viser of the vice royalty of New Spain given 
to the commandante general in October, 1785, 
upon the petition of certain settlers in Cali- 
fornia, for grants of tracts of land situated 
within the limits claimed by pueblos, recog- 
nizes this right of pueblos to have four 
square leagues assigned to them. His lan- 
guage is that the grants "cannot and ought 
not to be made to them within the bound- 
aries assigned to each pueblo, which in con- 
formity with the law six, title 5, liber 4, of 
the Kecopilacion, must be four leagues of 
land in a square or oblong body according to 
the nature of the ground; because the petition 
of the new settlers would tend to make them 
private owners of the forests, pastures, wa- 
ter, timber, wood, and other advantages of 
the lands which may be assigned, granted, 
and distributed to them, and to deprive their 
neighbors of these benefits. It is seen at 
once that their claim is entirely contrary to 
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the directions of the f orementioned laws, and 
the express provision in article S of the in- 
structions for settlements (poblaciones) in the 
Califomias, according to which all the wa- 
ters, pastures, wood, and timber, within the 
limits which in conformity to law may be 
allowed to each pueblo, must be for the com- 
mon advantage— so that all the new settlers 
may enjoy and partake of them, maintaining 
thereon their cattle, and participating of the 
other benefits that may be produced." 

But the royal instructions of November, 
1789, for the establishment of the town of 
Pitic, in the province of Sonora, is conclu- 
sive as to the right of pueblos in California 
under the laws of Spain. These instructions 
were made applicable to all new towns that 
should be subsequently established within 
the general comandaneia, which included the 
province of California. They gave minute 
direeticins for the formation and government 
of the new pueblos, and referring to the 
laws of the Indies already cited, declared 
that there should be granted to the towns 
four leagues of land in a square or prolonged 
form. They also provided for the distribu- 
tion of building and farming lots to settlers, 
the laying out of pasture lands and lands for 
the propios, the residue to constitute the 
egidos or commons for tlie use of the inhabit- 
ants. 

The general provisions of the laws of the 
Indies, to which these instructions and the 
opinion of the assessor refer, continued in 
force in Mexico after her separation from 
Spain. They were recognized in the regula- 
tions of November, 1828, which were adopted 
to carry into effect the colonization law of 1824, 
and in the regulation of the departmental 
assembly of August, 1834, providing funds 
for towns and cities. They were referred to 
in numerous documents in the archives of the 
former government in the custody of the sur- 
veyor-general. The report of Jimeno, for 
many years secretary of the government of 
California, fovmd in the expediente of Dona 
Castro made in February, 1844, is cited by 
the commissioners in their opinion as remov- 
ing all doubt on this point. The report is as 
follows: 

"Most Excellent Governor: The title given 
to DoHa Castro is drawn, subject to the con- 
ditions that were inserted in many other 
titles during the time of General Figueroa, 
in which they subjected the parties to pay 
censas (taxes) if the land proved to belong 
to the egidos of the town. I understand that 
the town of Branciforte is to have for egidos 
of its population four square leagues, in con- 
formity to the existing law of the Recopila- 
cion of the Indies, in volume the second, 
folios 88 to 149, in which it mentions that to 
the new town that extent may be marked, 
to which effect it would be convenient that 
your excellency should commission two per- 
sons deserving your confidence, in order that, 
accompanied by the judge of the town, the 
measurement indicated may be made, and it 
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may be declared for egidos of the town the 
four square leagues, leaving to the delibera- 
tion of your excellency to free some of the 
grantees of the conditions to which they are 
subject. The supreme judgment of your ex- 
cellency will resolve as it may deem it con- 
venient. Slanuel Jimeuo. Monterey, Feb- 
ruary 8, 1844." 

The documents to which reference has 
been made are sufficient to establish the posi- 
tion that pueblos once formed and officially 
recognized as such, became by operation of 
the general laws entitled to have four square 
leagues of land assigned to them, for their 
use and the use of the inhabitants. It does 
not appear that formal grants were made 
to the new pueblos, though in some instances 
an officer was appointed to mark off the 
boundaries of the four square leagues, and 
to designate the uses to which particular 
tracts should be applied. But the right of 
the pueblos and their inhabitants to the use 
and enjoyment of the lands was not made 
dependent upon such ifieasurement and des- 
ignation. 

It follows from these views that the pueb- 
lo, which is admitted to have been regu- 
larly established at the site of San Francisco 
on the seventh of July, 1846, was, as such 
pueblo, vested with the right to four square 
leagues of land, to be measured either in a 
square or prolonged form, according to the 
nature of the country, excepting from such 
tract such portions as had been previously 
dedicated to or reserved for pubUc uses, or 
had become private i^roperty by grant from 
lawful authority. 

It is difficult to determine with pi'ecision 
the exact character of the right or title held 
by pueblos to the lands assigned to them. 
The government undoubtedly retained a 
right to control their use and disposition; 
and to appropriate them to public uses until 
they had been vested in private proprietor- 
ship. Numerous laws have been cited to 
sliow that the title remained absolutely in 
the government. The same laws were cited 
to the supreme court of this state when the 
subject was before that tribunal, and in re- 
lation to them the court said: "We see noth- 
ing in these laws opposed to the views we 
have already expressed, that the towns had 
such a light, title and interest in these lands 
as to enable them to use and dispose of them 
in the manner authorized by law or by spe- 
cial orders, and consonant with tlie object 
of the endowment and trust. Undoubtedly 
the right of control remained in the sover- 
'iigu, who might authorize or forbid any mu- 
nicipal or other officer to grant or dispose of 
such lands, even for the purposes of the en- 
dowment or trust. Such general right, with 
respect to a public corporation, exists in any 
sovereign state, and must, of course, have 
existed in the absolute monarchy of Spain, 
where the property of private corporations 
and individuals was to a great degree sub- 
ject to the royal will and pleasure." Hart 



v. Burnett, 15 Cal. 569. And referring to 
objections to the theory of absolute title in 
the pueblo, and the questions which upon 
that view might be suggested, the court said: 
"There is but one sensible answer to these 
questions, and we thinli that answer is given 
in the laws themselves, and in the recorded 
proceedings of the officers who administered 
them, and who must be presumed to have 
interpreted them correctly. It is, that the 
lands assigned to pueblos, whether by gen- 
eral law regulating their limits to four 
square leagues, or by special designation of 
boundaries, were not given to them in abso- 
lute property, with full right of disposition 
and alienation, but to be held by them in 
trust for the benefit of the entire community, 
with such powers of use, disposition and 
alienation, as had been already or might 
afterward be conferred for the due execu- 
tion of such trusts, upon such pueblos, or 
upon their officers." Id. 573. And this view, 
the court adds, fully reconciles the appa- 
rently conflicting disposition of the laws and 
the commentaries of publicists respecting the 
relative rights of the crown and the munic- 
ipalities to which counsel had referred. 

In this view of the nature of the title of 
the pueblo and of the city, its successor, I 
fully concur; and I am of opinion that under 
the provisions of the act of March 3, 1851, 
the city is entitled to a confirmation of her 
claim. I regret that the recent transfer of 
the case to the circuit court, and the great 
pressure of other engagements since, have 
prevented me from considering at greater 
length the interesting questions presented. 
To those who desii-e to extend their inquiries, 
the elaborate opinions to which I have made 
frequent reference, and the able brief of coun- 
sel will furnish ample materials. 

A decree will be entered confirming the 
claim of the city of San Francisco to a tract 
of land, situated in the county of San Fran- 
cisco, and embracing so much of the penin- 
sula upon which the city is located, as will 
contain an area equal to four square leagues 
as describe'd in the petition. From the con- 
firmation will be excepted such parcels of 
land within said tract as have been hereto- 
fore reserved or dedicated to public use by 
the United States, or have been by grant from 
lawful authority vested in private proprietor- 
ship. The confirmation wiU be in trust for 
the benefit of lot-holders under grants from 
the pueblo, town, or city; and as to any res- 
idue, in trust for the use and benefit of all 
the inhabitants. A decree will be prepared by 
counsel in conformity with this opinion, and 
submitted to the court. 

In accordance with the foregoing opinion, 
a decree was entered on November 2, 1864, 
confirming the claim of the city, and on the 
same day an order was entered allowing an 
appeal in behalf of the United States to the 
United States supreme court. Soon after- 
ward, one John B. Williams, an attorney, 
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-claiming to act on the part of the United 
States, made a motion to vacate the order al- 
lowing an appeal, to open the decree, and to 
grant a rehearing In the cause. In Decem- 
"ber following, Delos Lake, United States at- 
torney, under instructions from the United 
States attorney-general, joined in the motion. 
The proceedings and points made are fully 
stated in the following opinion rendered on 
•denying the motion, filed May 11, 1863: 

FIELD, Circuit Justice. This case was sub- 
mitted to the court for its consideration on 
the fourth of October last, and was decided 
•on the thirty-first of the same month. The 
decree confirming the claim of the city was 
settled and entered on the second of Novem- 
iber," and on the same day an appeal was al- 
lowed at the instance of the United States 
to the supreme court. 

On the fourteenth of November, John B. 
Williams, styling himself "special counsel" 
•for the United States, gave notice that he 
would move the court on the twenty-first of 
the same month, to vacate the order allowing 
the appeal, to open the decree confirming 
the claim of the city, and to grant a rehear- 
ing of the case, upon the ground that the de- 
cision of the circuit couit "was rendered un- 
-der a misapprehension of the facts, and with- 
•out considering the brief of the United States, 
which was suppressed by the clerk of this 
■court." In support of the motion, the notice 
was accompanied with an aflSdavit of Mr. 
■Williams, in which he states that he is "in- 
formed and believes" that the clerk of the 
•couit "unwarrantably and in derogation of" 
his (said Williams) rights "as a member of 
this bar, and of the rights of the United 
States as litigants in their own courts, sup- 
pressed" his briefs iu the case, and "with- 
Jield them from the circuit judge, and that 
the arguments submitted in behalf of the 
United States were in consequence of such 
usurpation of power by the clerk, not con- 
sidered by the circuit judge in his determina- 
tion of the case, but IJaat said cause was de- 
cided under, a misapprehension of the posi- 
tions taken by, and the proofs offered in be- 
half of the United States." 

The affidavit contains other allegations bas- 
-ed. upon the assumption that the brief had 
been suppressed and withheld from the-cir- 
-cuit judge. It also refers to certain conces- 
.sions alleged to have been made by the dis- 
trict attorney, which will be particularly eon- 
•sidered hereafter. 

In this proceeding the district attorney was 
not consulted, and that officer upon hearing 
of it, addressed a note to the "special coun- 
sel," refusing his assent to the motion, and 
.stating that all motions and other proceed- 
ings in the conduct of the cause must be 
made by him. Mr. Williams, however, per- 
sisted in the motion, and endeavored to have 
the same heard by the district judge, who did 
not sit in the ease or participate in its de- 
'Cision. 



The position of the district attorney in 
claiming the control of the cause was entirely 
correct. He is the regular officer of the gov- 
ernment, having charge of aU its legal pro- 
ceedings within his district, subject only to 
the general direction and supervision of the 
attorney-general. When other counsel are 
employed in these proceedings, it is to aid 
him in their management, not to assume his 
authority or direct his conduct. The position 
of Mr. WUliams was solely that of as- 
sistant counsel. He could not control the pro- 
ceedings in the case, or bind the government 
by his admissions or action. 

And it appears also from the statement of 
the district attorney, that Mr. Williams at 
the time had been retained and paid as coun- 
sel by claimants of what are known as 
"outside lands;" that is, of lands within the 
asserted limits of the pueblo, but outside of 
the tract confirmed to the occupants by or- 
dinances of the city, and the legislation of the 
state and the general government, and that 
the interests of these third parties, upon the 
question of excepting from the decree of con- 
firmation the government reserves, were di- 
rectly in conflict with those of the United 
States. 

But there were other considerations which 
undoubtedly governed the conduct of the 
district attorney. Some of the statements 
made in the affidavit he knew, were inaccu- 
rate, and the correctness of other statements 
he had good grounds to distrust He was 
also influenced, as we have reason to believe, 
by a just sense of the impropriety of asking 
a district judge, though holding the circuit 
court, to vacate a decree rendered by the 
circuit judge, in a case of such magnitude 
and importance, immediately after that of- 
ficer had left the state, not uppn grounds ap- 
parent upon the record, but upon statements, 
the truth of which rested chiefly in the knowl- 
edge of the latter. 

The district judge did not sit in any of the 
cases heard at the October term by the cir- 
cuit judge, and it is a matter of regret that 
the benefit of his counsel and assistance was 
not had in the determination of the present 
case. The familiarity of that officer with the 
laws and customs and policy of Slexlco in the 
disposition of her public domain, and in the 
establishment and endowment of her munici- 
pal bodies, would have greatly lessened, the 
labor of investigating the case. But as he 
did not participate in its consideration, the 
district attorney, as we may suppose, nat- 
urally felt the indelicacy of asking any sub- 
sequent interference by htm, which, under the 
circumstances, would have been to ask him 
to do an act of judicial discourtesy. 

Th'e attorney-general, in subsequently di- 
recting the district attorney to unite in the 
motion, was under. the impression that it was 
the ordinary ease of an application for a rer 
hearing before the same judge who rendered 
the decision. When made acquainted with 
the circumstances, he directed, the postpone- 
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ment of tlie motion until it could be heard by 
that officer. In the investigation of the case, 
the briefs of the special counsel were care- 
fully examined. His first brief was handed 
by the clerk to the circuit judge the day on 
which the case was submitted, and the sec- 
ond brief was handed to him on the day of 
its presentation. Both were retained in his 
possession until after the decision was ren- 
dered and announced in court. Numerous 
other briefs bearing upon the question of the 
existence of a pueblo at the site of the pres- 
ent city of San Francisco upon the cession of 
the country, were also examined by him, 
particularly the elaborate brief of Mr. Na- 
thaniel Bennett, late one of the justices of the 
supreme court of this state; tbe brief of the 
late Mr. Edmund Randolph, and the brief of 
Mr. Horace Hawes, of this city. These briefs 
were all upon the same side of the question 
taken by the '"special counsel," and are char- 
acterized by great ability and learning, and un- 
til the appearance of the brief of that gentle- 
man they were supposed to have exhausted 
the argument on that side. 

These several briefs were received by the 
circuit judge without any indorsement by 
the clerk, and are still in his possession. 
The briefs of Mr. Williams were returned 
to the office of the clerk. But as it was 
generally understood at the time that he was 
retained by the occupants of "outside lands," 
and the district attorney knew of no other 
authority for his appearance as counsel, the 
clerk indorsed upon one of them the reason 
for not marking it filed, and upon the other 
brief that it was marked filed by mistake, 
and left them both in that condition among 
the papers of the case to be given to the 
author when called for. His action in this 
respect was ^t that time approved by the 
circuit judge. No such injurious suggestion 
was made, or if made, entertained for a 
moment, that Mr. Williams was also retain- 
ed by the United States, and thus had a 
"divided duty" between the settlers and 
the government. 

From these indorsements alone the special 
counsel drew his conclusion that his briefs 
were suppressed. Upon these indorsements 
alone, as he stated on the argument of this 
motion, he made the affidavit that he was 
"informed and believes" his briefs were 
suppressed and withheld from the circuit 
judge. His conclusion in this respect was 
illogical; there is no necessary connection 
between the indorsements made and the sup- 
pression alleged. The indorsements gave no 
such information as represented. 

The subject provokes further comment, 
but we refrain, and will only observe that 
it is the first time within our judicial ex- 
perience that any counsel has had the hardi- 
hood to make oath to what must necessarily 
have been with him only a matter of infer- 
ence, and assuming his inference to be a fact 
has proceeded to east imputations of mis- 
conduct upon officers of the court. 



In the opinion rendered in this case, after 
stating that by the appeal on the part of the 
city the whole issue was open, the court 
said: "But though the whole issue is thus 
open, the dismissal of the appeal on the part 
of the United States may very properly be- 
regarded as an assent by the government 
to the main facts upon which the claim of 
the city rests, namely: the existence of an 
organized pueblo, at the site of the present 
city, upon the acquisition of the country by 
the United States, on the seventh of July^ 
1846, the possession by that pueblo of pro- 
prietary rights in certain lands, and the suc- 
cession to such propi'ietary rights by the city 
of San Francisco. The district attorney does 
not, therefore, deem it within the line of 
his duty to controvert these positions, but 
on the contrai'y, admits them as facts in the- 
case, contending only that the lands apper- 
taining to the pueblo were subject, until by 
grant from the proper authorities they were- 
vested in private proprietorship, to appro- 
priation to public uses by the former gov- 
ernment, and since the acquisition of the- 
country by the United States. He, there- 
fore, insists upon an exception from the con- 
firmation to the city of land heretofore re- 
served or occupied by the government for 
public use, and I do not undei-stand that th& 
counsel of the city objects to an exception of 
this character." 

The views thus expressed of the effect 
which may justly be given to ^e dismissal 
of the appeal of the United States, the spe- 
cial counsel finds inconsistent with the views^ 
expressed in the case of Le Roy v. Wright 
[Case No. 8,273], and the concessions alleged 
to have been made by the district attorney 
he asserts are denied by that officer. 

There is no inconsistency in the views ex- 
pressed in the two cases. In Le Roy v. 
Wright [supra], certain officers of the army 
of the United States, acting under orders of 
the secretary of war, had taken possession 
of a tract of land adjoining the premises 
claimed by the complainant at Black Point, 
within the city limits, and commenced the 
erection of fortifications for the protection 
of the harbor of San Francisco, and had de- 
clared their intention to take like posses- 
sion of the premises in controversy, and to 
appropriate them for the erection of bar- 
racks and other buildings required in con- 
nection with the fortifications. The com- 
plainant, by his suit, sought to restrain such 
appropriation until compensation to him for 
the property was previously made. He de- 
rived his title under the city of San Fran- 
cisco, and, as evidence that the ownership of 
the property had been adjudged to the city 
as the successor of the former pueblo, he 
produced the decree of the board of land 
commissioners confirming her claim. As the 
appeal from this decree on the part of the 
United States had been dismissed by con- 
sent of the attorney-general, he regarded the 
decree as closing the controversy between. 
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tlie city and the government as to the land 
to Tvhich the claim Tvas confirmed, and so 
his coimsel contended. 

But the court held that in this view of the 
case the counsel was mistaken; that, had 
the city withdrawn her appeal, such result 
would have followed; but as she continued 
to prosecute it for an additional quantity 
heyond that confirmed, the whole issue was 
opened. The counsel of the United States 
was therefore allowed to introduce certain 
documents on file in the office of the survey- 
or-general of the United States for Califor- 
nia,, tending to show that a tract embracing 
the premises in question had been excepted 
and reserved from sale for public purposes, 
by order of the president, as early as No- 
vember,. 1850; evidence which had been in- 
advertently omitted when the case was 
pending before the board of land commis- 
sioners. It was not then pretended by coun- 
sel or held by the court, nor has it ever been 
pretended or held since, that the dismissal 
of the appeal by the United States was an 
act without any significance. On the con- 
trary, the dismissal has always been regard- 
ed as an admission by the government of the 
main facts upon which the claim of the 
city rests. The land commissioners had ad- 
judged that there was an organized pueblo 
at the site of the present city of San Fran- 
cisco; that such pueblo held certain pro- 
prietary rights to land, and that the city had 
succeeded to those rights. The United States 
said in substance, through their highest legal 
officer, we admit the correctness of this ad- 
judication; we acknowledge the law and 
the facts to be as there declared; and we 
-consent that this recognition of the validity 
of the claim of the city to some lands shall 
be can'ied into the decree of the court. And 
it was so carried into the decree, and that 
decree still remains of record in full force. 
Although on appeal the whole issue be open- 
ed, this recognition of the rights of the city 
does not lose all efficacy as evidence on the 
new hearing. Admissions once made in a 
cause are not necessarily exchided from con- 
sideration because a second trial of the same 
issue is had. 

The consent of the government thus re- 
maining on the files of the court, and being 
embodied in its decree, the only questions 
of difficulty in the case necessarily related 
to the extent and boundaries of the claim 
of the city, and of the reservations of the 
government for public purposes. 

In the statement filed by the district at- 
torney, he mentions that, after the case had 
been submitted, one or more meetings were 
had at chambei-s before the circuit judge, 
and additional testimony put in and discus- 
sion had relative to the government resei-ves; 
and that "free conversations took place 
touching the law and the facts;" that he 
-conceded that by repeated decisions of the 
supreme court of the state, the existence of 
a pueblo was the settled law; and that in 
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view of this state of the law, in connection 
with the fact that the appeal on behalf of 
the United States had been dismissed by the 
attorney-general, he neither asted nor de- 
sired a re-examination of the question in this 
court. 

To this statement, we will only add that 
the understanding of the circuit judge of 
the concessions made by the district attor- 
ney, and of the assent made by the counsel 
of the city with respect to lands reserved 
or occupied by the government for public 
pui-poses, was expressed in the paragraph 
cited above from his opinion. That para- 
graph was written after the "free conver- 
sations" of counsel before him, "touching 
the law and the facts," and it was read to 
the district attorney and to the counsel of 
the city before the opinion was delivered in 
court. Neither of these gentlemen express- 
ed at the time any dissent from its language, 
or any intimation that the circuit judge had 
misapprehended the concessions, nor was 
any suggestion made by the district attor- 
ney, until after the opinion was published, 
that the statement of the concession was 
in any particular too broad and comprehen- 
sive. 

These concessions, however, did not de- 
termine the case. They only obviated the 
necessity of setting forth a detailed state- 
ment of the evidence upon which the claim 
of' the city rested. Kef erring to them, the 
opinion says: "It is unnecessary, therefore, 

: to recite the historical evidence of the ex- 
istence of a pueblo previous to and at the 

' date of the acquisition of the country at the 
present site of the city of San Francisco, 
which is very fully presented in the elabo- 
rate opinion ffied by the commission on the 
rendition of its decision. Since that deci- 
sion was made the question has been con- 
sidered by the supreme court of the state, 
and, in an opinion in which the whole sub- 
ject is examined, a similar conclusion is 
reached; and if anything were wanting in 
addition to the arguments thus furnished, 
it is found in the able and exhaustive brief 
of the counsel of the city." 

The decision was based upon the docu- 
mentary evidence found in the record, and 
the action of the officers of the government 
after the conquest. 

"The documents," says the opinion, "of un- 
doubted authenticity, to which the opinions 
and brief of counsel refer, establish beyond 
controversy the fact that a pueblo of some 
kind, having an ayuntamiento composed of 
alcaldes, regidores, and other municipal offi- 
cers, existed as early as 1834, and that the 
pueblo continued in existence until and sub- 
sequent to the cession of the country. The 
action of the officers of the United^ States in 
the government of the city, and the appoint- 
ment or election of its magistrates after the 
conquest, both preceding and subsequent to 
the treaty of peace, proceeded upon the rec- 
ognition of this fact; and the titles to prop- 
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erty within the Kmits of the present city, to 
the value of many millions, rest upon a like 
recognition." 

We have t^us disposed of the main positions 
upon which the motion rests. The affidavit, 
it is true, contains several other matters; it 
details at some length the connection of the 
special counsel with the case, and it gives an 
account of communications made to the pub- 
lic journals of the city in relation to the de- 
cision of the court and the brief of counsel, 
but it is not perceived that these particulars, 
however interesting in themselves, have any 
pertinency to the motion presented. The affi- 
davit also attempts to state what the special 
counsel contended for in his brief, but as this 
appeared by the brief itself, which was consid- 
ered by the court previous to the decision, no 
information is imparted by the statement. 

It follows that the motion to open the de- 
cree and to grant a rehearing must be denied. 
It only remains to dispose of that part of the 
motion which asks that the order granting the 
appeal be vacated. "We are disposed to think 
that a vacation of the order was only desired 
ds a preliminary to the opening of the decree. 
Of course, if the United States desh'e the ap- 
peal to be withdrawn, their wishes in this re- 
spect will be carried out. The order deny- 
ing the motion generally will therefore be sub- 
ject to their right to renew the motion in this 
particular. Motion denied. 

When the judgment of the court was an- 
nounced that the motion would be denied, it 
was suggested by counsel for parties claiming 
lands within the four square leagues con- 
firmed, that the decree of the court, entered 
on the second of November last, did not em- 
body with entire precision the decision ex- 
pressed by the opinion of the court delivered 
at the time, and that said decree should be 
modified in some respects in its language, in 
order to avoid any uncertainty or doubt as to 
its purport and meaning. It was therefore 
ordei'ed, the attorneys of the city consenting 
thereto, that the entry of the order denying 
said motion be stayed until counsel could be 
heard for a modification of the decree, so that 
a modification, if allowed, might be made at 
the same time as the entry of the order deny- 
ing the motion. 

Subsequently, on the eighteenth of May, 
1865, counsel ' having been heard on the sug- 
gestion, The order denying the rehearing was 
entered, and with it an order vacating the 
previous decree, and directing that in lieu 
thereof the following decree be entered as the 
final decree in the cause, which was accord- 
ingly done: 

"The City of San Francisco v. The United 
States. 

"The appeal in this case taken by the peti- 
tioner, the city of San Francisco, from the 
decree of the board of land commissionei's to 
ascertain and settle private land claims in 
the state of California, entered on the twenty- 



first day of December, 1854, by which tlie 
claim of the petitioner was adjudged to be- 
valid, and confirmed to lands within certain 
described limits, coming on to be heard upon 
the transcript of proceedings and decision of 
said board, and the papers and evidence upon 
which said decision was founded, and further 
evidence taken in the district court of the 
United States for the Northern district of Cali- 
fornia pending said appeal— the said case hav- 
ing been transferred to this court by order of 
the said district court, under the provisions of 
section four of the act entitled 'An act to ex- 
pedite the settlement of titles to lands in the- 
state of California,' approved July 1, 1804^ 
and counsel of the United States and for the 
petitioner having been heard, and due delib- 
eration had, it is ordered, adjudged, -and de- 
creed that the claim of the petitioner, the city 
of San Francisco, to the land hereinafter de- 
scribed, is valid, and that the same be con- 
firmed. 

"The land of which confirmation is made is 
a ti-act situated within the county of San l^ran- 
cisco, and embracing so much of the extreme 
upper portion of the peninsula above ordinaiy 
high-water mark (as the same existed at the 
date of the conquest of the comitry, namely: 
the seventh of July, A, D. 1846), on which the 
city of San Francisco is situated, as will con- 
tain an area of four square leagues— said tract 
being bounded on the north and east by the 
Bay of San Francisco; on the west by the 
Pacific Ocean; and on the south by a due 
east and west line drawn so as to include tlie 
area aforesaid, subject to the following de- 
ductions, namely: Such parcels of land as- 
have been heretofore reserved or dedicated to 
public uses by the United States; and also- 
such parcels of land as have been hy gi-ants 
from lawful authority vested in private pro- 
prietorship, and have been finally confirmed 
to parties claiming under said gi*ant, by the 
tribunals of the United States, or shall here- 
after be finally confirmed to parties claiming- 
thereunder by said tribunals, in proceedings, 
now pending therein for that purpose; all of 
which said excepted parcels of land are in- 
cluded within the area of four square leagues 
above-mentioned, but are excluded from the 
confirmation to the city. The confirmation is 
in trust, for the benefit of the lot-holders un- 
der grants from the pueblo, town, or city of 
San Franeisea, or other competent authority, 
and as to any residue, in trust for the use and 
benefit of the inhabitants of the city. 

"FIEI^D. Circuit Justice. 

"San Francisco, May 18, 1865." 

From this decree and directly after its en- 
try, both parties moved for an appeal to the 
United States supreme court. The motions 
were denied, the court filing the following 
opinion, giving its reasons for the denial: 

FIELD, Circuit Justice. Both parties to 
this case desire to appeal from the final de- 
cree entered on the eighteenth instant— the 
United States from the whole of the decree> 
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and the city of San Francisco from so mucli 
of tlie decree as includes in tlie estimate of 
tlie quantity of four square leagues confirm- 
ed, tbe parcels of land which have been re- 
served or dedicated to puhlie uses hy the 
United States. 

When the appeal from the decree as orig- 
inally entered on the second of November 
last was allowed, it was supposed, without 
examination, that an appeal would lie to the 
supreme court Since then our attention has 
been called to the act of July 1, 1861 [13 Stat. 
333], under which the curcuit court acquired 
its jurisdiction, and to the fact that it makes 
no provision for a review of the decisions of 
the coturt 

The jurisdiction of the supreme court, under 
previous acts of congress, over the judgments 
and decrees of the circuit court, is limited to 
a review of final judgments and decrees in 
cases originally iinstituted in that court, or 
transferred to it from the courts of the sev- 
eral states, or removed to it by appeal or 
writ of error from the district courts of the 
United States. The judiciary act of Sep- 
tember a±, 1789, § 22 (1 Stat. 73); the act of 
March 3, 1S03, § 2, in addition to the judi- 
ciary act (2 Stat 244); the act of July 4 
1836, § 17, to promote the progress of the 
useful arts (5 Stat 124); the act of July 4, 
1810, § 3, in addition to the acts respecting 
the judicial system of the United States (5 
Stat 392); the act of May 31, 1841, amending 
the judiciary act (5 Stat 658). 

The act of March 3, 1851 [9 Stat 631], to 
ascertain and settle private land claims in 
the state of California, does not provide for 
any consideration by the circuit court of cas- 
es of this character. The jurisdiction over 
these cases is by that act vested, in the first 
instance, in a board of commissioners, and 
afterward on appeal from the decision of the 
board, in the district court. From the de- 
crees of the district court an appeal lies di- 
rectly to the supreme court. 

The act of July 1, 1864 [13 Stat 333], au- 
thorizes a transfer from the district court to 
the circuit court of cases of this kind, where 
the district judge is interested in the landj 
the claim to which is pending before him, 
and also where the case affects the title to 
lands within the corporate limits of any city 
or town; but" it does not confer any right of 
appeal from the action of the circuit court in 
these cases after they are transferred. 

The supreme court, by the constitution, 
takes its appellate jurisdiction over cases 
"with such exceptions and under such regu- 
lations as the congress shall make." And the 
designation, by acts of congress, of the cases 
to which this jurisdiction shall extend, has 
been held to be a legislative declaration that 
all other cases are excepted from it. 

"When the first legislature of the Union," 
says Mr. Chief Justice Marshall, "proceeded 
to carry the third article of the constitution 
into effect, they must be understood as in- 
tending to execute the power they possessed 



of making exceptions to the appellate juris- 
diction of the supreme court. They have not 
indeed, made these exceptions in express 
terms. They have not declared that the, ap- 
pellate power of the court shall not extend to 
certain cases; but they have described af- 
firmatively its jurisdiction, and this affirma- 
tive description has been understood to imply 
a negative on the exercise of such appellate 
power as is not comprehended within it" 
Durousseau v. U. S., 6 Cranch [10 U. S.] 307. 
And, in illustration of this principle, refer- 
ence is made to the provision of the law 
which allows a writ of error to a judgment 
of the circuit court, where the matter in con- 
troversy exceeds the value of ?2000. "There 
is no express declaration," says the chief jus- 
tice, "that it will not lie where the matter in 
controversy shall be of less value. But the 
court considers this affirmative description as 
manifesting the intent of the legislature to 
except from its appellate jurisdiction all cas- 
es decided in the circuits where the matter 
in controversy is of less value, and implies 
negative words." 

It follows, therefore,' that the appellate ju- 
risdiction of the supreme coiu;t exists only in 
those cases in which it is expressly granted. 
In conformity with this principle, it has been 
held that such jurisdiction does not extend to 
final judgments in criminal cases, it not hav- 
ing been conferred by congress. A question 
arising in a criminal case can only be brought 
before the supreme court for decision upon a 
certificate of a division of opinion between 
the judges of the circuit court. Forsyth v, 
U. S., 9 How. [50 U. S.] 571. So under the 
judiciary act of 1789 [1 Stat 73], jurisdiction 
to rfeview a judgment or decree of the circuit 
court rendered in an action brought before 
it from the district court on writ of er- 
ror, was denied, as the act only mentioned 
judgments and decrees brought before the 
circuit coiu:t on appeal from the disti-ict 
court. U. S. V, Goodwin, 7 Cranch [11 U. S.j 
108. And in Barry v. Mercein, 5 How. [46 
U. S.] 120, it was decided that under the 
twenty-second section of the judiciary act, 
' which provides for a review by the supreme 
court of final judgments and decrees of the 
circuit court, where the matter in dispute ex- 
ceeds the sum or value of $2000, the appel- 
late power of the court did not exist unless 
the matter in dispute was money, or some 
right, the value of which in money could be 
calcidated and ascertained. In that case the 
controversy was between parents for the cus- 
tody and care of their child, a matter, as 
justly observed, rising superior to aU money 
considerations; yet the court refused to en- 
tertain jurisdiction, observing that there 
were no words in the law which, by any just 
interpretation, could be held to authorize it 
to take cognizance of cases to which no test 
of money value could be applied; that a sim- 
ilar limitation upon its appellate power exist- 
ed with reference to judgments in criminal 
cases, although the liberty or life of the party 
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miglit depend on the decision of the circuit 
court; and that inasmuch as it could exercise 
no appellate power unless it was conferred 
by act of congress, the writ of error issued in 
the case must be dismissed. [Barry t. Mer- 
ceinj 5 How. [46 U. S.] 103. 

From these authorities— and others to the 
same effect might be cited— it is clear that in 
the absence of any provision in the act of 
July 1, l$G4r, giving a right of appeal from the 
decision of the circuit court in the present 
ease, the right does not exist. 

Nor is the absence of such provision an 
oversight on the part of congress. It is evi- 
dent, we think, from the general language ot 
the act, ajid the object sought to be accom- 
plislied by it, that it was the intention of the 
legislature to give finalitj' to the action of the 
circuit court in the eases transferred to its 
jurisdiction. 

The act was designed, as its name pur- 
ports, to expedite the settlement of titles to 
land in the state. Great delays and embar- 
rassments were found to exist in determin- 
ing tfle location and boundai'ies of tracts con- 
firmed after the question of title had been 
adjudicated. The hearing by the district 
court of exceptions to surveys returned by 
the survej'or-general, interposed by parties 
possessing or asserting adverse interests, the 
taking of depositions, the discussion of coun- 
sel, and the modifications or new surveys 
sometimes ordered, necessarily occupied the 
time usually taken by an ordinary suit at 
law. Then followed the right of appeal to 
the supreme court from the action of the dis- 
trict court, not merelj' by the original con- 
testants to the proceeding, but by third par- 
ties intervening, whether -adjoining proprie- 
tors, purchasers under the original grantee, or 
persons claiming bj- pre-emption, settlement, 
or other right under the United States. To 
obviate the delays and expense necessarily 
attending proceedings of this character, par- 
ticularly as occasioned by the appeal to the 
supreme court, and to relieve that tribunal, 
already burdened by a crowded docket, the 
act limited its jurisdiction to cases in which 
appeals were then pending, and vested ju- 
risdiction in the circuit court, over cases in 
which appeals might be subsequently taken. 
When from the decree of the district couit, 
approving or coiTecting the survey, no appeal ' 
had been taken, "no appeal," says the act, "to 
that court shall be allowed, but an appeal 
may be taken, within tw^elve months after 
this act shall take effect, to the circuit court 
of the United States, for California, and 
said court shall proceed to fully determine 
the matter." 

Following these provisions is the section 
which directs that when the district judge is 
interested in any land, the claim to which, 
under the act of March 3, 3851 [9 Stat. 631], 
Is pending before him on appeal from the 
board of commissioners, the case shall be 
transferred to the circuit court, "which shall 
thereupon take jurisdiction and determine the 



same." The act then proceeds as follows: 
"The said district courts may also order a 
transfer to the said circuit court of any other 
cases arising under said act, pending before 
them, affecting the title to lands within the 
corporate limits of any city or town, and in 
such cases both the district and circuit judges 
may sit" 

At the passage of the act there were only 
two cases pending in the district courts of 
California, with reference to which the au- 
thority conferred by this last clause could 
be exercised— the Case of the City of San 
Francisco, and the Case of the City of Sono- 
ma, both against the United States. The 
first ease had then been pending in the dis- 
trict court for over eight years. In the mean- 
time the city had extended in all directions, 
and interests of vast magnitude had grown 
up which demanded that the title to the land 
upon which the city rested should be, in 
some way, speedily and finally settled. The 
land commissioners had adjudged that the 
claim of the city was valid within certain 
described limits. The United States, through 
their highest legal oflicer, had assented to 
this adjudication; and the decree of the dis- 
trict court, declaring its finality as against 
the government, had been on record for yeai-s, 
and was then in full force. And by the act 
itself the United States relinquished what- 
ever right and title they possessed to the 
land within the charter limits of 1851. 

The Case of the City of Sonoma had been 
likewise pending in the district court on ap- 
peal for over eight years. In this case the 
United States had, through the attorney- 
general, signified their assent to a confirma- 
tion of the decree of the board, and thenotice 
of prosecuting the appeal on the part of the 
city had not been given within the six months 
prescribed by the act of congress. It was 
under these circumstances that the law was 
passed authorizing a transfer of these cases 
to the circuit court. If an appeal from its 
action had been intended, no beneficial ob- 
ject would have been accomplished by the 
transfer for the same delay would follow an 
appeal from the circuit court as would fol- 
low an appeal from the district court. Nor 
can any reason in that view be assigned for 
allowing both the district and circuit judges, 
if they desired, to sit in the hearing of these 
cases. 

If the matter were less clear we might 
yield to the suggestion of counsel, and allow 
the appeal pro forma; but as we have no 
doubt whatever that our decision is final, our 
duty is plain. We might with equal pro- 
priety sign a citation upon an appeal under 
the twenty-second section of the judiciary 
act where the matter in dispute is less than 
the sum or value of two thousand dollars. 

The decision not being subject to appeal, 
the controversy between the city and the 
government is closed, and the claim of the 
city stands precisely as if the United States 
had owned the land and by an act of con- 
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SVQSS had ceded, it, subject to certain reserva- 
tions, to tlie city in trust for the inhabitants. 
Motions to allow an appeal denied. 

Subsequently, upon application of the attor- 
ney-general, the supreme court of the United 
States ordered an appeal to be allowed. The 
opinion of the court upon the application is re- 
ported in [U. S. V. Circuit Judges] 3 Wall. [70 
U. S.] 673. An appeal was accordingly allow- 
-ed, but whilst it was pending congress passed 
the following act, which was approved March 
S, 1S6G tli Stat. 4]: "An act to quiet the title 
to certain lands within the corporate limits 
of the city of San Francisco: Be it enacted 
by the senate and house of representatives 
of the United States of America in congress 
.assembled: That all the right and title of 
the United States to the land situated with- 
in the corporate limits of the city of San 
Fi-ancisco, in the state of California, confirm- 
■ed to the city of San Francisco by the de- 
cree of the" circuit court of the United States 
for the Northern district of California enter- 
ed on the eighteenth day of May, 1865, be 
and the same are hereby relinquished and 
granted to the said city of San Francisco 
and its successors, and the claim of the said 
city to said land is hereby confirmed, sub- 
ject, however, to the reservations and excep- 
tions designated in said decree, and upon the 
following trusts, namely: That all the said 
land not heretofore granted to said city shall 
be disposed of and conveyed by said city to 
parties in the bona fide actual possession 
thereof, by themselves or tenants, on the 
passage of this act, in such quantities and 
upon such terms and conditions as the legis- 
lature of the state of California may pre- 
scribe, except such parcels thereof as may 
be reserved and set apart by ordinance of 
said city for public uses. Provided, however, 
that the relinquishment and gi-ant by this 
act shall not interfere with or prejudice any 
valid adverse right or claim, if such exist, 
■to said land or any part thereof, whether de- 
rived from Spain, Mexico or the United 
■States, or preclude a judicial examination 
and adjustment thereof." ^ 

At the December term of the supreme court 
for 1866, the term following the passage of 
this act, the appeal of the United States, and 
the appeal of the city were both dismissed by 
stipulation of the attorney-general and coun- 
sel of the city. Townsend v. Greeley, 5 Wall. 
172 U. S.] 337. 

The title of the city of San Francisco, there- 
fore, rests upon the above decree of the cir- 
•cuit court, entered on the eighteenth of May, 
1865, and the above confirmatoiy act of con- 
gress. Upon this subject, and referring to 
the above act, the supreme court of the Unit- 
ed States, in Grisar v. McDowell, said: "By 
this act the government has expressed its 
precise will with respect to the claim of the 
city of San Francisco to her lands, as it was 
then recognized by the circuit court of the 



United States. In the execution of its treaty 
obligations with respect to property claimed 
under Mexican laws, the government may 
adopt such modes of procedure as it may 
deem expedient. It may act by legislation 
directly upon the claims preferred, or it may 
provide a special board for their determina- 
tion, or it may require their submission to 
the ordinary tribunals. It is the sole judge 
of the propriety of the mode, and having the 
plenary power of confirmation it may annex 
any conditions to ■the confirmation of a claim 
resting upon an imperfect right, which it 
may choose. It may declare the action of the 
special board final; it may make it subject 
to appeal; it may require the appeal to go 
through one or more courts, and it may ar- 
rest the action of board or courts at any 
stage. The act of March 3, 1851 [6 Stat. 
631], is a general act applying to all cases, 
but the act of IMareh 8, 1866 [14 Stat. 4], re- 
ferring specially to the confirmation of the 
claim to lands in San Francisco, withdrew 
that claim as it then stood from further con- 
sideration of the courts under the provisions 
of the general act. It disposed of the city 
claim, and determined the conditions upon 
which it should be recognized and confirmed. 
The title of the city, tlierefore, rests upon 
the decree of the circuit court as modified by 
the act of congress." See, also, Montgomery 
V. Bevans [Case No. 9,735]. 

NOTE A. The following extracts are from 
the opinion of the supreme court of tihe state, in 
Hart V. Burnett, reported in 15 Cal. : 

"On the third of November, 1834, the terri- 
torial deputation authorized the election of an 
ayuntamiento, to reside at the presidio of San 
Francisco, to be composed of an j'lcalde. two 
regidores or couneilmen, and a sindico-procura- 
dor. The ayuntamiento, when organized, was 
to exercise the political functions pertaining to 
such office, and the alcalde was also to perform 
the judicial functions which the laws conferred 
upon him. This decree was communicated to 
the military commandant by the governor, on 
the fourth of November, 1834. An election was 
accordingly held on the seventh of December, 

1834, at the presidio of San Francisco, and the 
ayuntamiento duly installed. A similar elec- 
tion was held on the thirteenth of December of 
the following year (1835), at the same place, 
which was theii officially designated as the 
pueblo of San Francisco. Other elections of 
the same character were subsequently held; 
and there are numerous official documents of 
undisputed authenticity, which refer to the 
'ajimtamiento of San Francisco,' 'the alcalde 
of San Francisco,' and to the 'pueblo of San 
Francisco,' proving, as we think, beyond a 
doubt, that there was at that place, in 1834, 

1835, 1836, and subsequently, a pueblo of some 
kind, with an ayuntamiento composed of al- 
caldes, regidores, and other municipal officers. 
What were the rights of this municipality, and 
what the powers of its officers, and the extent 
of its territory and jurisdiction, we shall not 
now inquire. We here refer merely to the fact 
of the existence, ati that time, and at that place, 
of such an organization, whether corporate or 
incorporate. And that fact is proved by the of- 
ficial returns of elections, by the official acts of 
the governor and of the territorial or depart- 
mental legislature, by the official correspond- 
ence of government officers, and by the acts, 
proceedings, records, and correspondence of the 
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oflScers of the puebio itself. As a part of the 
evidence of this fact, we refer to the election 
returns of December 7, 1834, December 13, 
1835, December 3, 1837, and December 8, 1838; 
to the governor's letters of January 31, 1835, 
October 26, 1835, January 19, 1S3G, January 
17, 1839, and November 14. 1843; to the espe- 
diente of proceedings between May and Novem- 
ber, 1835, with respect to certain persons obliged 
to serve as municipal officers of that pueblo; 
and to the official correspondence between the 
alcaldes of that pueblo and the various officers 
of the territorial or departmental government of 
CaUforuia." 15 Gal. 540. 

"The evidence in favor of the existence of a 
pueblo in San Francisco prior to July 7, 1846, 
and its general right, for pueblo purposes, to 
four square leagues of land, to be measured, 
according to the ordinanzas, from the center 
of the plaza at the presidio, is, to our minds, 
irresistible. 1st. We have the general laws of 
Spain and the Indies authorizing the formation 
of pueblos, assigning their general boundaries, 
directing how they were to be surveyed out, 
designating the uses to which such lands were 
to be devoted, and defining the character or the 
right which the pueblo acquired in them, and 
the control which its municipal authorities, as 
well as the king and his officers, were to exer- 
cise over them. 2d. "We have the special orders 
of the king, and the highest officers of his gov- 
ernment, with respect to the establishment of 
pueblos in California, and more particularly for 
the conversion of presidios into pueblos, and 
the extent of land assigned to the pueblos so 
formed. 3d. We have documentary evidence 
showing that at a very early period, and almost 
immediately after the discovery of the Bay of 
San Francisco, the viceroy and governor of 
California contemplated the establishment of 
a pueblo at this identical point, and that the 
foundation of the presidio and mission of San 
Francisco, in 1776, was then considered and so 
announced as merely preliminary to the organ- 
ization of a great town, into which they were 
to be converted as soon as a sufficient number 
of settlers could be procured for that purpose. 
4th. We have documentary evidence of unques- 
tionable authenticity, showing that the govern- 
or and territorial deputation, in 1834, ordered 
an election at the presidio of an ayuntamiento, 
consisting of an alcalde, two regidores and a 
syndico — officers recognized by law as belonging 
only to pueblos ; that this and subsequent elec- 
tions of the same kind were held at the same 
place; and that such municipal organization 
was then, and has been ever since, recognized 
in numerous official documents signed by the 
different governors, secretaries of state, and 
other government officers, as the 'jjueblo of San 
Francisco.' or the 'pueblo of San Francisco de 
Asis.' 5th. We have documentary evidence 
showing that the political chiefs, deputations, 
and other government officers, recognized, in 
numerous official papers, that this pueblo had 
some interest in, and its municipal authorities 
some control over, the lands within the general 
limits of four square leagues; and that, at 
different periods, they were authorized to grant 
in particular localities within such limits, small 
parcels of these lands to private persons in full 
ownership; and 6th. We have documentary ev- 
idence showing that the municipal officers of 
this pueblo did, for a long term of years, both 
before and since the conquest, exercise this au- 
thority, by granting small lots of land to numer- 
ous individuals, and that their power was rec- 
ognized both by the Mexican government in 
California, and by the government of military 
occupation which succeeded it." 15 Cal. 563, 
564. 

NOTE B. Documentary evidence relating 
to the pueblo of San Francisco from the end of 
1834 to July 7, 1846. The following synopsis 
of original papers, of undoubted authenticity, 



from the archives, city claim, limantour, etc., 
will serve to prove, if further evidence be re- 
quired, the correctness of the opinion of the 
court (supreme court of California) on this (thfr 
existence of a pueblo at the site of the present 
city of San Francisco) and some other points: 

January 31, 1835, Governor Figueroa writes 
to M. G. Valiejo, military commandant of San 
Francisco, acknowledging the receipt of a let- 
ter from the latter, dated January 1, and thank- 
ing him for having constitutionally installed 
"the ayuntamiento of that pueblo" (el ayunta- 
miento de este pueblo). 

June 22, 1835, Governor Figueroa sends a 
circular to the military commandant and alcal- 
de of San Francisco. This is indorsed by the- 
alcalde, Francisco de Haro, as having been re- 
ceived and published by him, in "San Francisco 
de Asis, July 12, 1835." It will be seen from 
this that even at that early day — the first year 
of the formation of the pueblo, and organiza- 
tion of the ayuntamiento, at the presidio — it 
was called by the official authorities, without 
distinction, "San Francisco," and "San Fran- 
cisco de Asis." Soon after this Jose Joaquin 
Estudillo applied for a grant of two hundred 
varas, in the place called Yerba Buena. This 
application was for a larger amount of land 
than that designated for house-lots, and conse- 
quently the matter was referred to the terri- 
torial deputation. On the twenty-second of 
September, that body, on motion of Alvarado, 
resolved generally, that the ayuntamiento of 
San Francisco had authority to grant solares in 
the place of Yerba Buena, at a distance of two- 
hundred varas from the beach. 

September 23, 1835, Governor Castro trans- 
mitted to the "alcalde constitutional of San 
Francisco," a copy of the foregoing resolution 
of tite territorial deputation, with respect to 
the power of "the ayuntamiento of San Fran- 
cisco" to grant lots two hundred varas distant 
from the sea-shore "in the place called Yerba 
Buena." October 28, he addresses another of- 
ficial letter to the "alcalde of San. Francisco de- 
Asis," containing a brief statement of the sub- 
stance of the resolution of September 22. and 
directing him to inform the residents of "that 
pueblo" not to apply to the political chief for 
lots, "as it is one of the favors which the ayun- 
tamiento can grant." For these grants a can- 
on was to be paid to the ayuntamiento. 

There is filed in the city claim a certified copy, 
from the archives, of an old expedieute, which 
contains several important papers. It begins 
with a petition to the "gefe politico," dated 
May 30, 1834, and purporting to be signed by 
residents of the ranches of San Pablo, etc., ask- 
ing to be separated from the jurisdiction of liie- 
port of San Francisco, and annexed to that of 
San Jose. They allege, as reasons for the pro- 
posed change, the distance, the difficulty and 
danger of crossii^ the bay, and the want of ac- 
commodations for themselves and families at 
the presidio, "for a whole year, when they shall 
be called upon to discharge some office in thfr 
ayuntamiento." etc. This petition was, by the 
territorial deputation, on the fifth of September, 
1835, ordered to be referred to the "ayunta- 
mientos of the pueblos of San Jose and San 
Francisco," for reports; and the governor so- 
referred it on the twenty-eighth of September. 
November 4, the ayuntamiento of San Jose re- 
ports in favor of the petition, with the remark 
that the petitioners had previously oertained to 
that jurisdiction. December 20, the "ayunta- 
miento of San Francisco" reports against the- 
petition, denying the genuineness of the signa- 
tures to it, and the correctness of its state- 
ments. With respect to the want of accommo- 
dations at the presidio, it says: "It is a well- 
known and established fact, that the military 
commandant of the presidio furnished houses 
to the functionaries of the present ayuntamien- 
to as soon as it was installed." This report is 
dated, "Port of San Francisco," and is signed 
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by the alcalde, Francisco de Haro, and the sec- 
retary, Francisco Sanchez. 

1836, January 2, Governor Castro directs a 
communication to the "illustrious ayuntamiento 
of San Francisco de Asis," informing it that he 
had transferred the political government of 
the territory to General Nicolas Gutierrez. On 
the same day Gutierrez directs a communica- 
tion to the "illustrious ayuntamiento of San 
Francisco," informing that body that he had 
been placed in possession of the political gov- 
ernment of the territory. 

1836, Jiinuary 22, the alcalde, Jose Joaquin 
Estudillo, directs an official communicatdon to 
the sindico-prjcurador, dated at the "pueblo of 
San Francisco de Asis." 

1836, January 19, Governor Gutierrez trans- 
mits to the "alcalde of San Francisco de Asis," 
a copy of an order received from the supreme 
government of Mexico. 

1836, December 13. Governor Alvarado trans- 
mits to the "very illustrious ayuntamiento of 
San Francisco," copies of decrees of the con- 
gress of the "sovereign state of Alta Califor- 
ma." 

1837, January 2, Alcalde Martinez sends to 
the sindico-procurador an order for paper for 
use of the "office of this ayuntamiento." It is 
dated, "Pueblo of San Francisco." There are 
various other official papers signed by Martinez, 
which are dated in the same way. Francisco 
Sanchez, as secretary of "this illustrious ayun- 
tamiento," signs various official papers dated 
"Pueblo of San Francisco." In one case he 
dates "Presidio," and in some others "Yerba 
Buena." 

1837, August 4, Jose Carrillo appeared as the 
commissioner from the departmental govern- 
ment, to administer the oath to "this municipal- 
ity," of obedience to the constitution of 1836. 
The acta states that it was sworn to by the 
"first alcalde of the port of San Francisco de 
Asis." 

1837, December 3, the primary election "in 
the pueblo of San Francisco de Asis," is certi- 
fied to have been held in the "plaza of said pueb- 
lo." The return is certified by Francisco de 
Haro, as president; Francisco Guerrero and 
Francisco Sanchrz, as secretaries; and A. M. 
Peralta and J. de la C. Sanchez as inspectors. 
The letter transmitting these returns is dated 
"San Francisco, December 7, 1837," and direct- 
ed to the "constitutional alcalde, Ignaeio Mar- 
tinez." At the secondary election, the returns 
of which were transmitted to the governor on 
the twenty-third, William A. Richardson was 
diosen alcalde; but he having applied to the 
governor to be excused from serving as such, 
for the ensuing year, Alvarado on the thirtieth, 
directed a letter to the "constitutipnal alcalde 
of San Francisco," ordering a new election, 
which was held January 8, 1838, and Francisco 
de Haro elected alcalde in place of Richardson. 
Domingo Sais was, at the same time, elected 
second rejidor, which office, it appears, was al- 
so vacant. * * * 

1839, January 17. Governor Alvarado trans- 
mits to Alcalde de Haro a proclamation for put- 
ting into effect the constitutional system of 
1837, and for holding elections according to 
the law of November 30, 1836, which he says 
he received from "the supreme government by 
the li'-st mail!" 

1839, January 18, Governor Alvarado sends 
another official- communication directed "to the 
alcalde of San Francisco," in which he states 
.that inasmuch as many individuals had asked 
for solares for building houses in the lands of 
Yerba Buena, which had previously been pro- 
hibited from being granted, and he was desirous 
of advancing the commerce in that recent con- 
gregation of veclnos, he therefore had decreed 
(dispuesto) that grants for house-lots may be 
made of any part of said prohibited lands; with 
the understanding, however, that those asking 
for such concessions shall present to the gov- 
ernment their, petitions for the favor, with the 



necessary reports, or informes. The alcalde is 
directed to give notice of this to the veeinos. 

1839, January 25, Governor Alvarado directs 
a proclamation "to the alcalde of San Francis- 
co," and orders him to give in due publication. 

1839, February 28, Governor Alvarado directs 
"to the illustrious ayuntamiento of San Fran- 
cisco" his proclamation of the previous day 
(twenty-seventh), dividing all California, from 
the frontier, of the north to Cape St. Lucas, intO' 
thre.e districts, the First district including all 
north of the ex-mission of San Luis Obispo. 
This district was divided into two partidos, one 
extending from the north of Sonoma to the 
Llagas, with Dolores as the cabacera, and the 
other from the Llagas to San Luis Obispo, with 
the pueblo of San Juan de Castro as the caba- 
cera. He also informs that body of the ap- 
pointment of Jose Castro as prefect of that dis- 
trict, and that he must be recognized and obey- 
ed according to the laws. 

1839, March 9, Governor Alvarado sends "to- 
the alcalde of San Francisco" a proclamation, 
and directing that the notice be given that all 
petitions for lands or other things should be 
transmitted to the secretary through the pre- 
fects, for their reports thereon. During the 
early part of this year Francisco de Haro con- 
tinued to act as "alcalde," but about the mid- 
dle or a little after, Francisco Guerrero assumed 
the duties of juez de paz, and continued to act 
in that capacity till the end of 1841, when he 
was succeeded by Francisco Sanchez, who held 
that office to the end of 1843, when the election, 
was held for two "alcaldes of nomination," un- 
der the new organization made by Micheltore- 
na. 

. 1843, May 23, Francisco Sanchez, as "juea 
de paz of tiie jurisdiction of the port of San 
Francisco," issues an order to the owners of 
gardens "in the establishment of Dolores," re- 
specting irrigation. He dates this order in, 
"San Francisco." 

1843, November 14, Governor Micheltorena 
issues a proclamation restoring, in part^ the old 
system of ayuntamientos, and discontinuing the 
prefects from the beginning of the coming year. 
TTie pueblo of San Francisco was to elect, on 
the following December, two alcaldes, of first 
and .second nomination, the first to act as judge 
of first instance and to take charge of the pre- 
fecture. At this election William Hinckley 
was elected alcalde of first nomination, and 
Francisco de Haro alcalde of second nomina- 
tion. The former resided at Yerba Buena, and 
the latter at the old mission. 

1844, January 20, Secretary Jimeno writes to 
the "first alcalde of the port of San Francisco," 
congratulating him, in the name of the govern- 
or, on his election, and hopes he will devote 
himself to the public welfare, and the improve- 
ment of that town and its vicinity. 

1844, March 6, Secretary Jimeno directs two 
official communications to the "first alcalde of 
San Francisco." 

1844, March 14, Jimeno directs an official 
communication to "the alcalde of first nomina- 
tion of the port of San Francisco." 

1844, March 30. the superior tribunal ad- 
dresses an official cpmmunication to "William 
Hinckley, alcalde or first, nomination of San 
Francisco." April 29, the tribunal addresses 
him as "first constitutional alcalde in San Fran- 
cisco de Asis;" on June 4, as "first, alcalde of 
San Francisco;" and on October 29, as "first 
juez of San Francisco," etc. There are various 
official documents extant, addressed to him by 
the governor, the secretary, the military com- 
mandant, and other government officers, as "al- 
calde of San Francisco," "alcalde of San Fran- 
cisco de Asis," "alcalde of the port of San Fran- 
cisco," "alcalde of the pueblo of San Francis- 
co," "alcalde of the pueblo of San Francisco de 
Asis," "alcalde of Yerba Buena," "juez of first 
nomination of the pueblo of San Francisco de 
Asis," etc. Of the local authorities and pri- 
vate persons, some addressed him as "alcalde 
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■of San Francisco," some as "alcalde of San 
Francisco de Asis." some as "alcalde of Yerba 
Buena," some as "alcalde of the pueblo of San 
Francisco/' etc., etc. Hinckley dated his of- 
ficial papers, sometimes, "pueblo of San Fran- 
cisco," sometimes, "court of first nomination of 
San Francisco de Asis," "Yerba Buena," etc., 
etc. In the official correspondence between 
him and the second alcalde, tJie former residing 
at Yerba Buena, and the latter at the Mission, 
their letters are dated, indiscriminately, "San 
Francisco," "San Francisco de Asis," "pueblo 
■of San Francisco," etc. At that time, at least, 
no distinction was made in the use of these 
names- On the 12th of November an order 
was issued by the governor, and directed to the 
"first alcalde of San Francisco," to hold an 
■election of alcaldes on the first Sunday in De- 
cember, for the coming year. On the fifth of 
December Hinckley issued a notice, dated "San 
Francisco de Asis," for an election to be held 
in "Dolores," on Sunday, the eighth, for first 
and second alcaldes, no election having been 
held on the previous Sunday. At the secondary 
election, held December 15, Juan Padilla was 
chosen first alcalde, and Jose de la Sanchez sec- 
ond alcalde. In the returns it is described as 
un election "in the Dueblo of San Francisco de 
Asis;" and these returns are sent to Hinckley, 
who resided at Yerba Buena, and is addressed 
as "first alcalde of San Francisco de Asis." 
Hinckley writes an ofiieial letter, dated "pueblo 
•of San Francisco de Asis," and sends it to De 
Haro, at the Mission, addressed to the "alcalde 
■of second nomination of San Francisco de Asis." 

1845. In the official correspondence of this 
year, Padilla and Sanchez are addressed as 
"first and second alcaldes;" sometimes "of San 
Francisco," sometimes "of San Francisco de 
Asis," and sometimes "of the pueblo of San 
Francisco," etc., etc. On the twelfth of Oc- 
tober, of this year, Sancliez issued a proclama- 
tion, dated at "Yerba Buena," in which he 
styles himself "constitutional alcalde of tlie ju- 
risdiction of San Francisco." 

1846. Sanchez continued to act as alcalde 
during the early part of this year; and, after 
him, Jose Jesus Noe seems to have officiated 
until July. Noe is called, in the official docu- 
ments, "alcalde of San Francisco," "juez of 
San Francisco," "alcalde of first nomination," 
"juez de paz," etc., etc. The officers appoint- 
ed and elected after the military possession by 
the United States, in July, at first assumed the 
title of "magistrate," but very soon afterwards 
-adopted the Spanish word "alcalde," whicli was 
■continued until 1850. 

The foregoing is but a brief synopsis of a 
vei-y small number of the official papers and rec- 
ords still existing. They are sufficient, how- 
ever, to show the correctness of the reasoning 
■of the court on this point, and to disprove the 
absurd tlieories which have been raised by in- 
terested parties, about the different names ap- 
plied, in old documents, to the pueblo general- 
ly, and to particular localities. The attempt of 
Richardson, and other Limantour witnesses, 
to ignore the pueblo of San Francisco, which 
was organized at the end of 1834, and to erect 
a new "pueblo of Yerba Buena," with a little 
plat of land between California and Dupont 
streets, and the beach, is so thoroughly exploded 
by the official records as to deserve not the 
slightest consideration. Note 5 to opinion in 
Hart V. Burnett, by a member of the California 
Taar. 

(This member of the bar was the late 6en- 
■eral Halleek, of the U. S. army, who, while sec- 
retary of state, under the government of Gen- 
-eral Riley, and afterward, while practicing his 
profession of the law in San Francisco, had 
given great attention to the subject of land 
titles in California, and particularly to the 
claims of piieblos existing upon the acquisition 
■of this country to lands embracing the sites 
-of such pueblos, or within their immediate vi- 
■cinity.) 
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SAN FRANCISCO SAVINGS & LOAN SOO. 
v. GARY. 

[2 Sawy. 333; i 17 Int. Rev. Rec. 109.] 

Circuit Court, D. California. Jan. 20, 1873.2 

ISTRRXAL Revenue — Banks — Dividends " 
— Interest. 

1. If an appeal is taken from an illegal assess- 
ment., decided against the appellant, and the tax 
afterward collected, it is not necessary to take 
a second appeal after payment, before com- 
mencing suit to recover the tax so collected. 14 
Stat. Ill, 152, § 19. 

2. "Where a savings institution, having a cap- 
ital stock and reserve fund which are security 
for. the deposits, receives deposits, loans the cap- 
ital, reserve fund and deposits, and, after pay- 
ing the expenses, sets apart a portion of the net 
earnings for the i-eserve fund, and divides the 
balance among the capital stock, reserve fund 
and deposits in proportion to the respective 
amounts and the time they have been drawing 
dividends, the moneys so paid to depositors are 
dividends within the meaning of the section 120 
of the internal revenue act, and not interest 
within the meaning of the proviso to that sec- 
tion, and are subject to five per cent. tax. 14 
Stat. 138. 

The plaintifle had a capital stock of $500,000, 
and a reserve fvnd of about $300,000, both of 
which are security for deposits. It receives 
deposits, and the capital stock, reserve fund 
and deposits are loaned out mainly but not 
■wholly on real estate securities; and all the 
interest received is divided substantially as 
follows: In Januaiy and July of each year the 
board of directors ascertain the earnings dur- 
ing the preceding six months. After deduct- 
ing therefrom the salaries and other expenses 
during that time, a portion, not exceeding ten 
per cent, of the net earnings, is set apart and 
credited to the resei-ve fund, and the remain- 
der forms a dividend -which is declared and 
paid upon the capital stock, reserve fund and 
deposits. The dividends payable to depositors 
are calculated according to the amount of the 
deposit, and the time of its continuance after 
it begins to di^aw dividends. But if the de- 
posit is withdrawn between dividend days, a 
low rate of interest, fixed by the directors, is 
allowed in lieu of dividends. On July 8, 
1870, the board of directors of plaintiff ascer- 
tained in this manner the net earaings for 
the six months ending June 30, 1870. and after 
deducting five p3r cent, to be added to the 
reserve fund, declared a dividend of eleven 
per cent, per annum on the capital stock, re- 
serve fund and deposits, and made said divi- 
dends payable on July 10, 1870, and they were 
paid without deducting any tax, under section 
120 of the internal revenue act [of 1866 (14 
Stat. 138)], from the dividends so paid to 
depositors. September 20, 1870, the assessor 
of internal revenue for the proper district, un- 
der the provisions of said section, assessed 
the plaintiff five per cent, on said dividends, 
amounting to $17,647, which said assessment 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 

2 [Reversed in 22 Wall. (89 U. S.) 38.] 
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was duly listed and certified to [L. Gary] the 
collector of the district. Said defendant, as 
such collector, on the twenty-seventh of No- 
vember, 1870, demanded payment of said 
tax, and upon refusal by plaintiff, threatened, 
and was about to seize and sell the propei-ty of 
plaintiff to satis]^ said tax, whereupon plain- 
tiff paid the same under protest, and subse- 
quently demanded re-payment, which was 
refused. After the said assessment and be- 
fore payment, the plaintiff duly appealed from 
the assessment to the commissioner of in- 
ternal revenue. The commissioner decided 
against the plaintiff, and this suit was com- 
menced to recover the said sum, within six 
months after the decision of said appeal. No 
appeal was taken after payment. 

Jarboe & Harrison and Tilden & Wilson, for 
plaintiff. 

L. D. Latimer, U. S. Dist. Atty., for defend- 
ant 

SAWYER, Circuit Judge. The first point 
made by the defendant is, that the suit was 
prematurely commenced, on the ground that 
an appeal must be taken to the commissioner 
after payment before suit brought. 14 Stat. 
Ill, 152, § 19, and regulations prescribed 
by the secretary of the treasury. 

But an appeal was taken from the assess- 
ment before payment, and decided against 
plaintiff. This I think sufficient There could 
be no object in appealing a second time to the 
same officer in the same cause, and upon 
precisely the same question. The commission- 
er had already decided the identical question, 
and the object of the law was accomplished 
in the first appeal. 

The next question arises under section 120 
of the internal revenue act as amended in 
1866. The plaintiff hisists that the said sums 
paid to depositors are interest paid to depos- 
itors within the meaning of the proviso, and 
not dividends within the meaning of the term 
as used in the body of the section. The body 
of the section, so far as it affects the ques- 
tion, is as follows: 

"There shall be levied and collected a tax 
of five per centum on all dividends * * * 
declared due * * * and * * * payable 
to depositors * * * as a part of the earn- 
ings, income or gain of any * * * savings 
institutions; * * * and said * * * sav- 
ings institutions * * * are hereby author- 
ized to deduct * * * from any dividends 
or sums of money that may be due and pay- 
able as aforesaid, the said tax. * * * And 
a list or return shall be made * * * on or 
before the tenth day of the month following 
that on which any dividends or suras of money 
become due or payable as follows: /Provided: 
" * * the annual or semi-annual interest al- 
lowed or paid to the depositors in savings 
banks or savings institutions "shall not" be 
considered dividends.' " 14 Stat 138. 

It was certainly contemplated by the pro- 
vision in the body of this act to tax some- 
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thing as dividends in the hands of "savings 
institutions," for they are expressly named. 
What is it that is to be taxed? The act 



says: 



"Dividends * * * declared due- 
and * * *■ payable to depositors- 



« * * as part of the earnings, income, or 
gains of any savhigs institutions." The only 
income, earnings or gains of the plaintiff were- 
the moneys before mentioned, and these mon- 
eys were the very earnings, income and gains, 
and the only ones which the plaintiff' either 
could, or did, in fact, divide and declare "due- 
and payable to its depositors." They clearly 
come within the express terms of tiie act, and 
nothing else belon&ing to plaintiff or arising 
in its business does come within the terms. 
But plaintiff says, conceding this to be so, yet 
these payments are ioterest, and nothing else, 
as a rate per cent, is ascertained depending 
upon the amount of earnings, and then the 
amount to be paid found by calculating the 
sum to be paid upon the amount deposited for 
the time it has been on deposit, after begin- 
ning to draw interest at the rate per cent- 
fixed, and that this constitutes interest not- 
withstanding the rate per cent is determined 
by the amount of earnings; that it is com- 
pensation paid for the use of money; that be- 
ing interest allowed .depositors, it is by the 
express terms of the proviso taken out of 
the general definition of the term dividends, 
as it would be otherwise construed in the 
body of the act In other words, that the 
act itself in the proviso limits by express defi- 
nition the term dividends as «sed in the body 
of the section, by saying this interest shall 
not be considered dividends as the word is 
there used. It is not apparent to what the- 
term "dividends payable to depositors" could 
apply, if not to these earnings. On the other 
hand, it is suggested that there are, or ma> 
be, cases where interest in the strict sense of 
the word is paid to depositors upon which 
the words of the proviso may operate; that in 
some savings institutions in the United States 
an option is given to their depositors to take a 
pro rata share of the earnings, that is to say,, 
dividends, or to take a fixed rate of interest 
without regard to earnings, whether great or 
small; and that there are diffa-ent classes of 
depositors in some institutions, some of whom 
are entitled to share pro rata in the earnings, 
and others onlyto receive a low rate of interest, 
irrespective of profits or earnings, and that 
the proviso is intended to apply to those who 
thus elect to take interest, or who are only 
entitied to receive interest Instead of sharing 
in the profits. It is also claimed that those 
in this company, who draw their deposits be- 
tween dividend days, and are only entitled to 
a low rate of interest in lieu of dividends, are 
within the proviso. 

The cases suggested may, perhaps, be with- 
in its provisions; but however that may be, 
or whatever cases the proviso may be in- 
tended to cover, I am satisfied that the sums 
in question are not within the exception. In- 
terest is the sum paid by the party having or 
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using the money to the owner for its use. It 
19 paid at some specific rate per cent., fixed 
either by the law or the terms of the conti-act, 
without any regard to the profits derived from 
its use, by the party paying the interest. The 
rate is fixed, specific, not contingent. In the 
case in hand the plaintiff is not the party 
using or paying for the use of the money. 
It is, substantially, a simple agent entrusted 
with the capital stock, reserve fund and de- 
posits, to loan out to individuals on interest. 
There is no interest or dividends, unless the 
money is so loaned, and the amount divided 
depends wholly upon the amount so loaned 
out and profits earned. The parties to whom 
it loans are tlie borrowers, and they pay in- 
terest. The expenses of the management are 
first paid out of the earnings, and the net 
earnings or profits of the transactions are di- 
vided among the various owners of the funds 
loaned, and not upon a fixed specific rate per 
cent, previously ascertained by law, or by the 
terms of the contract. It is simply all di- 
vided, be it more or less, in proportion to the 
amount deposited by each, and the time it 
has been on deposit. It is not paid for the 
use of the money lent, but divided as profits. 
The amount divided depends wholly upon the 
amoimt earned and the expenses. Eate per 
cent, cuts no figure as a necessary element in 
the case. It is not an element in the contract 
between the plaintiff and the depositor. The 
ratio or rate per cent is only ascertained and 
introduced as a mere matter of calculation, for 
the purpose of ascertaining what part of the 
sum to be divided is to go to each party. 
The elements to be considered in the disti'ibu- 
tion are the amounts entitled to dividends, the 
time and the earnings less expenses. The 
rest is simply arithmetical calculation. If 
this does not strictly constitute dividends, it 
will be difficult to say what does. On any 
other view the exception in the proviso would 
be as broad as the provision in the body of 
the section, and be void for repugnancy, or 
would nullify the act. The body of the sec- 
tion, although changed as to the phraseology, 
is, substantially, identical with the language 
T)efore the amendment, so far as saving in- 
stitutions are concerned. The only object 
of the amendment as to these institutions 
seems to be to make the exception in question 
in the proviso. If it was intended to give 
the exception the construction claimed by 
plaintiff, the obvious and natural way of mak- 
ing the amendment would be to strike the 
words "savings institutions" from the body of 
the act. This would be all that is necessary. 
But, instead of doing this, congress retained 
these words, and then adopted the awkward 
expedient of nullifying the provision by means 
of the proviso. It seems absurd to suppose 
that congress would adopt this mode of ac- 
complishing the object indicated by the inter- 
pretation insisted on by plaintiff. I think the 
money in question dividends, within the pro- 
vision of the body of the act, and not interest 
within the meaning of the proviso. 



3 [The nest point is, that this tax is not a 
tax upon the savings institution, but upon the 
income of its depositors; that the savings in- 
stitutions are only agents for its collection 
and payment, and that, at the time these 
dividends were declared, made payable, and 
paid, there was no law imposing the tax, in 
the hands of the plaintiff, or requiring plain- 
tiff to withhold it from the depositors, and 
pay it over to the collector of internal '-ev- 
enue; that the tax is a tax levied upon the 
income of the individual depositors, under 
section 116 of the act [supra], to be collected 
and paid over by the savings institutions, and 
not a tax upon the institutions themselves, 
seems to necessarily follow from the decision 
of the supreme court in Railroad Co. v. Jack- 
son, 7 Wall. [74 U. S.] 269. Mx\ .Justice 
Strong, on the circuit, elaborately examines 
the various sections of the statute, and reach- 
es a similar conclusion m Philadelphia & R. 
R. Co. V. Barnes [Case No. 11,087]. He fur- 
ther holds that, under section 119, this income 
tax, the collection of which is provided for 
in section 120, as well as those provided for 
in other sections, was not to be continued 
after December 31, 1870, although the tax 
for the income of 1869 was to be levied and 
collected in 1870; that the various companies 
mentioned are merely government agents, up- 
on whom the duty is imposed of collecting 
and paying the tax to the government; that 
between December 31, 1869, and July 14, 
1870, there was no law in force imposing f-aid 
tax, or requiring said companies to collect 
and pay it over; that the act of July 14, 1870 
[16 Stat. 256], declaring that the said former 
act should be construed to extend the tax 
till August 1, 1870, while it might impose a 
tax upon said individual incomes, it did not 
act retrospectively, so as to affect transac- 
tions which, in the meantime, had been clos- 
ed, and wherein the rights of parties had be- 
come fixed, or make wrongful acts of said 
companies which were proper when perform- 
ed; and that they were not liable for the 
dividends declared and paid in the meantime, 
and before the passage of said act of July 
14, 1870. The same question was deteirained 
in Home Mut Ins. Co. v. Stockdale [Case No. 
6,662]. The dividends now in question ac- 
crued, were declared, and made payable after 
January 1, and before July 14, 1870, and 
were accordingly paid by the plaintiff with- 
out deducting the tax. Under these authori- 
ties, this was rightfully done, there being no 
law at the time imposing the tax, or requir- 
ing plaintiff to collect and pay it over. The 
rights of the parties, as between the plaintiff 
and depositors, became fixed when the divi- 
dends became payable, on July 10, 1870. After 
that, the plaintiff had no means of collecting 
the tax. The deposits themselves, as well as 
the dividends, may have been withdi-awn. At 
all events, the transactions, with respect to 
those dividends, as between the plaintiff and 

3 [From 17 Int. Rev. Rec. 109.] 



£21 Fed. Cas. page 383] 



(Case No. 12,318) SANGER 



tlie depositors, were closed. If the act of 
July 14th, imposed the tax upon these divi- 
dends, it was after they had passed beyond 
the control of plaintiff, and it was too late for 
the company to collect it. 

[On July 14, 1S70, the date of the passage 
•of the declaratory act, it was income in the 
hands of the depositors, and, as it was not 
then within the exception of "income receiv- 
■ed from institutions or coi-porations whose of- 
ficei-s are required by law to withhold a per 
centum of the dividends made by such insti- 
tutions, and pay the same to the oflacers au- 
thorized to receive the same," under section 
117, it was taxable, under other provisions of 
the act, if rendered taxable at all by the said 
<leclaratory act of July 14th, in the hands of 
depositors only, and not in the hands of the 
plaintiff, from whose control it had already 
passed. Says Mr. Justice Strong, in the case 
4ilready cited: "It was theii- [the plaintiffs'] 
right as well as their duty, to pay over the en- 
tire dividend to the stoekholdei-s who had then 
acquired a vested right in it, and the plea of 
the defendants does not aver that the whole 
dividend was not at once thus paid over. 
Then the distress which the plea attempts to 
justify was made to enforce tlie p^f ormance 
of a duty that has no existence. It was sub- 
stantially an attempt to enforce a penalty up- 
on the plaintiffs for an omission to do that 
which they had no right to do, a penalty 
equal to the amount of a five per cent, tax 
with an additional five per cent, thereon. It 
is to be remembered that the tax is levied up- 
on the shareholders, and that the company is 
merely the governmental agent to collect it. 
Its liability to a distress, if any there be, 
arose out of an unlawful failure to collect the 
tax and pay it over. But the failure was not 
unlawful at the time. Surely it will not be 
maintained that the declaratory act of 1870 
-can be regarded as operating retrospectively, 
to make the act or omission of the plaintiff 
unlawful, and punishable as an offence, when 
the act or omission was innocent at the time 
when it oceurrecl. Were it conceded that the 
consti-uction given by congress is binding in 
all cases where it would not disturb vested 
rights, or operate practically as an ex post 
facto law, it is not to be presumed it was in- 
tended for application to such a case as the 
present." It necessarily follows from this 
view that the assessment of this tax against, 
and collection from, the plaintiff was made 
without authority of law. The effect would be 
to impose a penalty upon the plaintiff for 
not doing an act which, at the time it could 
have been done, was not required by law, 
and which it had no authority to do. 

[As to the one twenty-fourth of one per 
cent, assessed and collected under the 110th 
section of the internal revenue act (14 Stat. 
136), the facts are substantially the same as 
in the case of German Saving & Loan Soc. 
V. Oulton [Case No, 5,362], decided in this 
court by Mr. Justice Field, in September, 
1871. On the authority of that case. I hold 



that this tax was also collected without au- 
thority of law. Let judgment be entered for 
plaintiff.] s 

[On appeal to the supreme court, ^ ,3«^S- 
ment of this court was reversed. 22 Wall. (89 
U. S.) 38.] 

German Saving & Loan Soc. v. Gary. San 
Francisco Savings XJnion v. Oulton, San Fran- 
cisco Savings Union v. Gary, are- similar cases, 
and decided in the same way. 
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In re SANGER et al. 

[5 N. B. R. 54.] 1 

District Court, S. D. New York. April 24, 
1871. 

BAXKRUPTcr — Counsel for Petitioning Credit- 
ors — Amount op Fee. 
Where a counsel for petitioning creditors ob- 
tains an adjudication, and performs other serv- 
ices incident to the bankruptcy proceedings, 
but it does not appear that he has in any way 
recovered property fraudulently conveyed to 
or possessed of by creditors, and the assets of 
tho estate amount to about the sum of fifteen 
thousand dollars, an allowance of one thousand 
dollars made to the counsel for petitioning cred- 
itors, by the register before whom proceedings 
are pending, is too exta:avagant, and will not 
be confirm^ unless assented to by the assignee, 
the bankrupts and all the creditors who have 
proved their debts. 

[In the matter of Sanger & Scott, bank- 
rupts.] 

By JOHN FITCH, Register: 

It having been referred to me to take the 
testimony upon the services that have been 
performed herein by the counsel for the pe- 
titioning creditors, and also to tax the dis- 
bursements actually and necessarily incurred 
herein, and also to report on proof what coun- 
sel fee should be reasonably allowed said 
counsel for his services in obtaining said ad- 
judication in view of the amount of assets 
in the hands of the assignee, and to report 
the same with my opinion thereon to the 
court, do respectfully report as follows: That 
on the twenty-first and twenty-second days 
of April, eighteen hundred and seventy, the 
counsel for the petitioning creditor and his 
witness attended before me. The assignee. 
Rich. Warren, Esq., being present on the first 
day, and having heard the testimony as to 
the amount of assets, and not dissenting 
therefrom. That I took the testimony of said 
counsel and witness; and iiat by said tes- 
timony it appears that the counsel performed 
considerable service in those proceedings, be- 
ing occupied daily In said proceedings for 
some time. That the said services were rea- 
sonably worth, in view of the assets being at 
least fifteen thousand dollars, the sum of one 
thousand dollars, and I therefore, upon said 
testimony, do report that in my opinion the 

3 tFrom IT Int. Rev. Rec, 109.] 
1 ^Reprinted by > permission.] 



SANGER (Case No. 12,319) 



[21 Fed. Cas. page 384] 



sum of one thousand dollars ■would te a rea- 
sonable amount to allow said counsel for Ms 
services herein, in and about the obtaining 
of said adjudication, and I do further report 
that I have taxed the costs and disbursements 
actually and necessarily incurred herein, and 
that the sum amounts to one hundred and 
sixty-eight dollars and seventy cents. All 
of which is respectfully submitted* 

BLATGHFORD, District Judge. The one 
thousand dollars is too extravagant I can- 
not allow it unless the assignee and the bank- 
rupts and all the creditors who have proved 
their debts assent in writing. 

Bill of costs and disbursements in the above 
case: 

1871 Docket fee ? 20 00 

February 24. Paid clerk's fees on fil- 
ing petition 9 40 

" 25. Paid certified copy or- 
der of injunction. ... 2 50 
Alarcli 3 & 4. Affidavits 75 

" 6. Certified copy order of 

reference 1 60 

" 3. Certified copy order of 

adjudication 1 60 

18. Clerk and register's 

fees on warrant. ... 58 55 

" 25. Commissioner's fees . . 10 50 

" 25. Printed notices 10 00 

" 29. Postage 175 

29. Affidavits 25 

" 30. Paid copy order of sale 

for TofEeng 1 60 

" 31. Paid copy order of sale 

for "Wilmerding, Ho- 

guet& Co 1 60 

Register's bill for affi- 
davits, orders, sum- 
mons, testimony of 
witness and day's 
examination ...... 32 00 

Attending on order of 
reference as to coun- 
sel fee, report, affi- 
davit and listening.. 15 00 

Total ¥168 70 

Alex. Blumenstiel being duly sworn says 
that he is attorney for the petitioning cred- 
itors herein, that the foregoing disbursements 
have been actually and necessarily incurred 
herein. A. Blumenstiel. 

Sworn to before me, this twentieth day of 
April, eighteen hundred and seventy one. 
John Fitch, Register. 
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Case No. 13,319. 

SANGER V. SARGENT. 

[8 Sawy. 93.] i 

Circuit Court, D. California. Sept., 1874. 

Public Lands — Railkoad Grants — "Reseuved" 
Lands — Mexican Grants. 
[1. Under the act of July 1, 1862, granting 
lands to certain railroad companies to aid in 
the construction of a railroad and telegraph line 
from the Missouri river to the Pacific Ocean, 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



there was a present grant, which attached ta 
particular sections within the prescribed lim- 
its upon the definite location of the road, un- 
less such lands were excepted or reserved from 
the operation of the act, and this grant could 
only be defeated by failure to perform the con« 
ditions of building the road as prescribed.] 

[2. Lands in California, which were claimed 
at the time of the definite location of the road 
under alleged Jlexican or Spanish grants, which 
were in fact fraudulent and void, and were aft- 
erwards so declared by the proper court, passed 
by the grant to the railroad companies; and 
were not excepted or "reserved," so as to be 
excluded from the grant either by the act of 
1851, to settle private land claims in Califor- 
nia, or by the act of 1852, providing for the 
survey of public lands in that state, or by the 
acts of March 3, 1853, to extend pre-emption 
rights to such lands.] 

[Cited in U. S. v. McLaughhn, 30 Fed. 157.] 

In equity. 

SAWYER, Circuit Judge. The complain- 
ant filed his bill in equity against the defend- 
ants for the purpose of establishing his right 
to. certain lands, which have been patented 
by the United States to the defendants, and 
procuring a decree for the conveyance of such 
title as passed by vii-tue of the patents. The 
complainant claims to be entitled to the lands 
by virtue of certain acts of congress and 
transactions thereunder set out in the bill, 
and he alleges that defendants, notwithstand- 
ing his right to the lands, have wrongfully 
procured patents to be issued to themselves. 
The defendants demur to the bill, and the 
question to be determined is whether the 
facts alleged, taken to be true, entitle com- 
plainant to the relief sought. According to 
the allegations of the bill, complainant has 
acquired by proper mesne conveyances all the 
right, title, and interest vested in the Cen- 
tral Pacific and Western Pacific Railroad 
Companies, under the acts of congress grant- 
ing lands to said corporations to aid in the 
construction of the Western Pacific Railroad. 
The right of the complainant depends upon 
whether the said corporations under which he 
claims, acquired a right to the land under 
the acts of congre^ set out in the bill. Sec- 
tion 3 of the act of July 1, 1862 [12 Stat. 489], 
"to aid in the construction of a railroad and 
telegraph line, from the Missouri river to the 
Pacific Ocean," etc., pi-ovides as follows: 

"That there be and is hereby granted to the 
said companies, for the purpose of aiding in 
the construction of said railroad and tele- 
graph line, and to secure the safe and speedy 
transportation of the mails, troops, munitions 
of war, and public stores thereon, every al- 
ternate section of public land, designated by 
odd numbers, to the amount of five alternate 
sections per mile on each side of said rail- 
road, on the line thereof, and within the lim- 
its of ten miles on each side of said road, not 
sold, reseiwed, or otherwise disposed of by 
the United States, and to which a pre-emption 
or homestead claim may not have attached, 
at the time the line of said road is definitely 
fixed." 12 Stat. 492. 

That this section constitutes a present grant 
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of the number of sections mentioned, ■wMcli 
becomes definitely attached to the specific al- 
ternate sections situate witliin tbe limits pre- 
scribed in the act, not reserved or excepted 
by virtue of the words of reservation or ex- 
ception, as soon as "the line of said road is 
definitely fixed," there can be no doubt. 
This is both clearly apparent from the lan- 
guage of the act itself and is thoroughly set- 
tled by judicial construction in many cases 
wherein the language is precisely similar. 
Doll V. Meador, 16 Cal. 315; Van Valken- 
burg V. McCloud, 21 Cal. 335; Higgins v. 
Houghton, 25 Cal. 235; Bludworth v. Lake, 
33 Cal. 261; Chapman v. School Dist. [Case 
No. 2,608]; Lamb v. Davenport [Id. 8,015]; 
Central Pac. R. R. Co. v. Dyer [Id. 2,552]; 
Lessieur v. Price, 12 How. [53 U. S.] 75, 76; 
Foley V. Harrison, 15 How. [56 U. S.] 446; 
Hannibal «& St. J. R. Co. v. Smith, 9 Wall. 
[76 U. S.] 97, 99, 100; Burlington & M. R. 
R. Co. V. Fremont County, Id. 94, 95. 

This grant could only be defeated by a fail- 
ure to perform the conditions of building the 
road as prescribed. When the line of the 
road became "definitely fixed" in the mode 
prescribed, the right of the railroad ' compa- 
nies under which complainant claims at- 
tached to every alternate section of the pub- 
lic land within the limits prescribed of ten 
miles on each side of the road, which was not 
mineral lands, had not at that time been 
"sold, reserved, or otherwise -disposed of by 
the United States, and to which a pre-emp- 
tion or homestead claim," or some other right 
under the statutes, had not attached. A sub- 
sequent act [14 Stat. 538] extended the grant 
to ten, instead of five, sections, to be select- 
ed within twenty miles on each side of the 
line, and defined the exceptions in more spe- 
cific terms, which in no way affect the ques- 
tion at issue. Upon the filing by the compa- 
ny of a map designating the general route of 
the road, the act, with the amendments, also 
liuthorized the secretary of the interior to 
withdraw the land within twenty-five miles 
of such designated route from pre-emption, 
private entry, or sale. The bill alleges that 
said map was filed, designating the general 
route, October 5, 1864; and that on Decem- 
ber 1, 1S64, the secretary of the interior with- 
drew the lands within twenty-five miles of 
the route so designated from pre-emption, pri- 
vate entry, or sale. 

The bill avers that the lands in question are 
within the prescribed limits; were, at the 
time of the said withdrawal, and "at the time 
when the line of the said road was definitely 
fixed," public lands of the United States, and 
were alternate sections designated by odd 
numbers, and not within any of the said ex- 
ceptions mentioned in any of the said acts. 
If tfiis be so, then the right of the company 
vested and became perfect, and it was enti- 
tled to a patent upon fulfilling the prescribed 
conditions, and no other party could acquire 
any right under the laws in force against the 
said railroad corporations, after the line of 
21FED.CAS. — 25 
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the said road became "definitely fixed," and 
the grant had become thus attached to these 
specific tracts. See eases before cited. 

The only ground upon which it is claimed 
that these lands are within the exception, and, 
therefore, excluded from the grant, is that 
they had been "reserved." The bill alleges 
in direct terms that they had not been re^ 
served. The bill, however, makes the further 
allegation, that the only reason that patents 
were not issued to complainant was "that at 
the date of the final location of the road there 
was a claim to said land, under a Mexican 
grant, which said claim was without any 
foundation, and was wholly void, and was 
finally rejected by. the supreme court of the 
United States in December term of 1864, long 
before said portion of said road was com- 
pleted that gave the right to the said lands; 
and the said Mexican claim was rejected be- 
cause the alleged grant on which the claim 
was founded was a fraud, and was absolute- 
ly void"; that it was pretended by the offi- 
cers of the government "that the fact of said 
lands being so claimed made them 'reserved' 
under the act of congi-ess, ^vhether said claim 
was just or unjust, legal or illegal, and that 
on this account alone" the issue of a patent 
to complainant was refused. This allegation 
presents the only other question in the case 
on the merits, viz. whether the mere fact that 
the lands in question at the time the filing 
of the map re'quired, the time of the with- 
drawal from pre-emption, private entry, or 
sale, and the time of the final location of the 
line of the road, and were within the exterior 
boundaries of a tract claimed under a Mexi- 
can grant, whether fraudulent or genuine, of 
itself constitutes them lands "reserved," with- 
in the meaning of the section making the 
grant It does not appear, and it is not 
claimed, that before said definite location, or 
at any time, there was, in fact, any actual or- 
der of the president, or of any depai-tment or 
oflicer of the government authorized to make 
one, made, reserving these specific lands, or 
any lands within the external boundaries of 
this pretended grant. , 

That the lands were public lands there can 
be no doubt. The fact that they were claimed 
under a fraudulent and invalid Mexican grant 
did not prevent them being public lands. The 
final rejection of tlie grant did not change the 
ownership of the lands from the claimant to 
the United States. It was only an adjudi- 
cation—a judicial determination— that the 
gi'ant was invalid, and that the claimant never 
had any right whatever, legal or equitable, 
entitled to recognition under the treaty with 
jMexieo; or, in other words, an adjudication 
in a litigation between the only party setting 
up any claim and the United States that the 
entire title was in the United States, and 
that the lands were public, not private, lands. 
There being no right or title to theso lands in 
any private individual, the proposition that 
they were always a part of the public domain, 
or public lands of the United States, from the 
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time of their cession by Mexico, seems to be 
so cleai- tliat no argument can make it plainer. 
If a eouflrmation relates 'to, and takes effect 
from, tlie date of tlie filing of the petition, or 
tlie date of the grant, as held in many cases, 
a rejection must have the same relation. But 
there is no occasion to apply the doetilne of 
relation. Being public lands, they were sub- 
ject to gi-ant, and were granted, unless within 
some one of the exceptions made in the gi'ant- 
ing act. It is not pretended that they are 
within any exception, unless it be under the 
head of "reseiTed" lauds. 

As before stated, it is not pretended that 
there was any specific order by any competent 
autiiority reseiTing these lands, or any lands 
embracing these, or that they are reserved at 
all, unless by force of some statute, without 
any further act by any department or officer 
of the goverament. No statute has been call- 
ed to my attention reserving them in express 
terms from this grant to the railroad, in con- 
sequence of their being within the external 
limits or otherwise of an invalid Mexican 
grant. The word "reserved" itself, as used 
in the railroad acts, does not profess to point 
out what lands are reserved, within the mean- 
ing of the act. It does not attempt to define 
"reserved" land. It does not include any 
lands not reserved already by other acts, or 
other words or provisions than the word itself. 
In other words we must go outside of that 
word "reserved," as there used, to other acts, 
to find the lands intended to be designated 
by it. And going outside of this word, I have 
been referred to no statute, and I have not 
found any that appears to me to reserve these 
lands from grant. I find nothing in the act 
of 1851 [9 Stat. G31], to settle private land 
claims in California, reserving any lands of the 
United States from any grant that congress 
may see fit to make. So far as I am aware, 
that act is the fii-st one passed affecting the 
titles to lands in California. There were no 
public lands at that time open to sale or 
pre-emption in the state of California. There 
were at that time no means by which private 
rights not already vested or initiated under 
the laws of Jlexico could be acquired in any 
of the public domain of California. As the 
said act did not provide for any disposition of 
the public lands other than to ascertain what 
grants had already been made by the Mexi- 
can government, and to perfect the rights, in- 
choate or otherwise, in the said grants, and 
there was no other law by means of which 
any pre-emption or other rights could be ac- 
quired in the public lands of California, and, 
the president having the power already to re- 
serve any land for the government's specific 
uses, there was no occasion for making any 
general reservation in that act to avoid future 
complications, and none was made. The 
whole scope and purpose of the act was to 
ascertain what lands belonged already to 
private parties, and what to the public do- 
main; and this object must be kept in view 
in its construction. The disposition of the 



public lands to private parties was left for 
future legislation. 

The next act, as far as I am advised, af- 
fecting the public lands in California, is in 
the appropriation made for the survey of the 
public lands in that state in 1852, 10 Stat. 
90, 91. This act authorizes the dividing of a 
certain amount of the public lands into town- 
ships and sections. Also the survey of pri- 
vate claims under Mexican grants presented 
in good faith for confirmation. But it only 
authorizes the suiTey of such unconfii-med 
grants "as the gradual extensions of the lines 
of the public surveys as he (the surveyor gen- 
eral) shall find within the immediate, sphere 
of his operations, and which he is satisfied 
ought to be respected and actually surveyed 
in advance of confirmation." What does this 
mean? Certainly not that all lands within 
the exterior boundaries of a Spanish grant 
shall be reserved from survey, or resei-ved at 
all. On the conti'aiy, it expressly authorizes 
the surveyor general, when, in extending the 
lines of the public surveys, he comes upon an 
unconfirmed Spanish grant of the usual kind, 
which he is satisfied is good, and ought to 
be respected, to suiVey it "in advance of 
confirmation," in order that he may sui-vey 
as public lands the sui-plus, after satisfying 
the grant, and thus prepare it for sale as soon 
as congress should see fit to authorize its 
disposition. Congress had no idea, in pass- 
ing this act, that all lands within the ex- 
terior boundai'ies of a grant which sometimes 
embraced ten times the amount of land I'e- 
quired to satisfy the grant, and in one case, 
the whole state of California (see Yturbide v. 
U. S., 22 How. [(53 U. S.] 290, and Fremont's 
Case, 17 How. [o8 U. S.] 573*), 2 had been re- 
served for any purpose, and certainly up to 
this time there had been no such resei-vation. 

The act of March 3, 1853, "to extend pre- 
emption rights to certain lauds therein men- 
tioned" (10 Stat. 2-±4), clearly has no appli- 
cation. It had reference to prior legislation 
applicable to lands in the older states. 
There was nothing, at the time of the pas- 
sage of the act, in California, to which it 
could apply. But afterwards, on the same 
day, the next act was passed by congress, 
relating to lands in California,— the act of 
March 3, 1853, "to provide for the survey of 
the public lands in California, the granting 
of pre-emption rights therein, and for other 
pui-poses." 10 Stat. 244-248. This appears 
to be the first act under which rights in the 
public lands, as against the United States, 
could be originally acquired; and this act re- 
lates to this specific subject-matter, and cov- 

2 The grant to Yturbide was finally rejected 
in 18G0, — only about two years before the date 
of the railroad grant in question, — in Newhall 
T. Sanger [92 U. S. 769]. Had the final rejec- 
tion been accidentally delayed till July 2, 1S62, 
not a foot of land in California would have 
passed to the railroad company under the deci- 
sion In Newhall v. Sanger, and the whole grant 
would have been defeated by the judgment of 
the court. 
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ers and disposes of the entire subject for the 
present. Section 6 of this act extends the 
right of pre-emption to California, and ex- 
cepts from the right of "pre-emption lands 
claimed under any foreign grant or title." 
But this act makes no exception of such 
lands, as such, from any other grant that 
congress may afterwards see fit to make. 
Its exception only applies to pre-exemption 
a.nd other rights to he acquired under that 
act. Besides, the act itself clearly shows 
that lands claimed under Spanish grants are 
not intended by congress to he included un- 
der the head of "reserved" lands; for the 
language of this act is, "with the exception 
of lands * * » reserved by competent au- 
thoril-y," and then adds, "and excepting also 
the lands claimed under any foreign grant 
or title." If it had been supposed that the 
lands within the exterior bouiidaries of a 
Spanish grant would be included in the 
words "reserved by competent authority," 
the last clause would have been useless. It 
was not so supposed, but it was intended to 
add something else. The word "and" indi- 
cates some additional lands. The other 
word, "also," as its definition indicates, 
shows, too, that there was to be something 
"further," something "in addition to" the 
lands already included in the word "reserv- 
ed," excepted from pre-emption rights; and 
these further or additional lands were "lands 
claimed under any foreign grant or title." 
All tliese lands were excepted from the oper- 
ation of the pre-emption laws. They were 
not reservations. There is a clear distinc- 
tion between reservations and exceptions. 
Reservations, in the sense here used, are 
■clearly, "tracts of the public lands reserved 
for some specific use" (Webst. Diet.), such 
as for forts, military purposes, Indians, and 
the like, or lands reserved generally in ex- 
press terms. 

All reservations of this kind, and also lands 
-claimed under Mexican grants, were alike 
"excepted" from the operation of the pre- 
emption laws. Lands "reserved by compe- 
tent authority" were excepted, and so were 
lands claimed under Spanish grants except- 
ed, not reserved. So, in like manner, under 
the railroad acts in question, the term "re- 
served," is manifestly used in the same 
sense, and all lands so "reserved," sold, or 
otherwise disposed of, all lands to which a 
pre-emption or homestead right had attach- 
ed, were excepted from the operation of the 
grant. 

The act of congress in relation to Jlexican 
grants in New Mexico also provides that 
"Until the final action of congress on such 
claims, all lands covered thereby shall be 
reserved from sale or otherwise disposed of 



by "the government, and shall not be subject 
to the donations granted by the provisions of 
this act" 10 Stat. p. 309, § 8. This is as spe- 
cific on this point as the act extending pre- 
emption rights to California. 

Thus it is apparent that whenever con- 
gress designs to except from the operation 
of any legislative grant, or reserve from 
sale, those portions of the public lands lying 
within the bounds of any tract claimed un- 
der a Mexican grant, it has no diflalculty in 
finding and using apt language to express 
the intent clearly and explicitly; and with 
these former acts before that body it can 
hardly be supposed that congress would 
have failed to use appropriate words to ex- 
clude this class of lands in the' railroad 
grants, had such been the design. As their 
lands are not in terms excepted, it must be 
held that congress did not intend to exclude 
them from the operation of the grant. I 
have mentioned the only acts relied on, and 
they are the only ones I have found from 
which a statutory reservation can be de- 
duced, independent of any specific order by 
some olficer of competent authority reserv- 
ing the lands. It is not pretended that there 
is found any express reservation in either 
or all of these acts; and to my mind none can 
be implied by any reasonable construction. 

Besides, I find nothing in the policy of the 
grant that would justify any such strained 
construction or implication. The policy of 
the act was to give to the railroad company 
every alternate section of the public domain 
within ten miles on each side of the road, to 
which no private right had attached, and not 
already appropriated to some specific public 
use, to aid In the construction of this great 
public improvement. The donation was de- 
signed to be, and was, liberal. If reserva- 
tions of this kind could be worked out by 
shadowy implications, in extended sections 
of the country, there would be no land grant- 
ed, and no aid thereby conferred. This 
grant is to receive a reasonable construction, 
in view of the public object to be accomplish- 
ed; and so construing it, it is obvious that 
the act granted everything within the gen- 
eral descriptions not taken out by specific 
enumeration. And the lands in question are, 
in my judgment, clearly not within the 
meaning of any one of the classes enumerat- 
ed. The railroad act does not define its ex- 
ceptions by reference to the pre-emption 
laws as a test. It names specifically each 
class intended to be excluded, and each has 
a subject-matter upon which it can clearly 
operate, -without embracing lands of the 
class in question. I am satisfied that the 
lands in question are within the grant to the 
Central Pacific Railroad Company. 
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Case M*o. 1S,3S0. 

SANGSTER v. MILLER et al. 

[2 Fish. Pat. Cas. 563; 5 Blatcht 243; Merw. 
Pat. Inv, 92.] i 

Circuit Court, S. D. New York. Aug. 22, 1865. 

Patexts — Spring Catches foh Lastekxs — 
Novelty. 

1. A claim for "constructing and arranging 
the spring catches to cause the attachment of 
the lamp to tlie lantern, by the operation of 
pressing the lantern down upon the spring 
catches," is not the subject of a patent, but a 
mere result from the arrangement and combi^ 
nation of the parts, 

[Cited in Smith v. Thomson, 38 Fed. 606.] 

2. The mode of fastening being substantially 
the same, there is no substantial difference 
between attaching a lamp to a lantern by press- 
ing the lamp up into the lantern, and pressing 
the lantern down upon liie lamp. 

3. The improvement in lanterns patented to 
Hugh Sangster, June 10, 1851, and reissued 
August 21, 1855, is neither new ^or original. 

[In equity. This was a final hearing, on 
pleadings and proofs. The bill was founded 
on lettei-s patent [No. 8,154] for an "improve- 
ment in lanterns." The patent was original- 
ly issued June 10th, 1851, and claimed the 
mode of attaching the lamp to the lantern 
by means of the springs and flanges, as 
therein substantially described, A suit was 
tried upon the patent in the District of Mass- 
achusetts, at the May term, 1855, upon plead- 
ings and proofs, in which the novelty of 
the improvement was attacked, and a de- 
cree was rendered for the defendants [Dan- 
iel D. Miller and others]. The patent was 
afterwards surrendered, and a reissue grant- 
ed on the 21st of August, 1856 [No, 325], in 
which the patentees [Hugh and J. Sangster] 
disclaimed the fastening of the lamp to the 
lantern by springs, and, also, the fastening 
of the springs to the upper part of the lamp 
and extending down so as to spring outward, 
over a flange in the lantern, but claimed the 
constructing and arranging the springs to 
cause the attachment of the lamp to the lan- 
tern, by the operation of pressing the lan- 
tern down upon the springs, and, also, ar- 
ranging thumb pieces at the base of the 
lamp, by extending the springs toward each 
other horizontally, and thus forming an el- 
bow catch to rest against the shoulder of 
the flange of the lantern.] 2 

Vine W. Kingsley, for plaintiff. 
Lucien Birdseye, for defendants. 

NELSON, Circuit Justice. The amendment 
of the claim will hardly help out the novel- 
ty of the improvement, against the proof of 
lamps previously in use, embracing substan- 
tiallj'' a similar arrangement of the parts 

1 [Reported by Samuel S, Fisher, Esq., and 
by Hon. Samuel Blatchford, District Judge, 
and here compiled and reprinted by permission. 
The syllabus and opinion are from 2 Pish. Pat, 
Cas. 563, and the statement is from 5 Blatchf. 
243. Merw. Pat. Inv. 92, contains only a par. 
tial report.] 

2 [Ii'rom 5 Blatchf. 243.] 



connecting the lamp with the lantern. Caus- 
ing "the attachment of the lamp to the lan- 
tern by the operation of pressing the lantern 
down upon the spring catches," is not well 
distinguishable from the process of causing 
the attachment by pressing the lamp up- 
wards through the aperture into the lantern 
— the mode of fastening being the same — 
which seems to have been in genei"al use at 
the date of this discovery. The construc- 
tion of the parts is the same, in substance, 
in the reissue, as that described in the orig- 
inal patent, but the patentees suppose that 
they have avoided the objection by chang- 
ing the form of the claim. I think they have 
fallen into an error; and that the claim it- 
self, as set forth in the reissue, is not the 
subject of a patent, but is a mere result from 
the arrangement and combination of the- 
parts. 

Then, as to the second claim— the arrange- 
ment of the thumb pieces attached to the 
springs. This is but a change of form. The 
springs may, perhaps, be worked with great- 
er facility than when the thumb piece is 
straight, instead of being bent; but the 
change is only in degree. It involves no in- 
vention. It is simply the device of the me- 
chanic. 

Upon the whole, I think it quite clear that 
the improvement described in the original 
patent was the one which the patentees sup- 
posed they had made, and that the change 
of the claim in the reissue was an after- 
thought, resorted to after the trial, in May,. 
1855, in the District of Massachusetts; and 
further, that, upon the proofs, there was 
nothing original or novel set forth in either 
patent, 

A decree must be entered, dismissing the 
bill. 

« ===== 

Case M"©. 1S,3S1. 

SANGSTER v. QUANTRILL. 

[1 Hayw, & H. 18,] 1 

Circuit Court, District of Columbia. Jan. 23, 

1841. 

Action ufos an Awakd. 

1. Where a party to an award without any 
fraudulent intent revoked the submission and 
gave notice thereof before the award was made 
and signed, the authority of the arbitrators 
thereupon ceased, 

2. An award will not be set aside except for 
the reasons mentioned in the act of Maryland 
of 1778 (chapter 21, § 9), or for such reasons 
as are apparent on the face of the award. 

This was an action of debt upon an award 
in favor of plaintiff made by arbitrators, in 
a controversy between plaintiff and defend- 
ant. 

H. Morlit, for plaintiff, 
J, Marbury, for defendant. 

The following is the agreement submitting, 
the claims of the parties: "It is agi-eed be- 

1 [Reported by John A. Hayward, Esq,, and. 
George G. Hazleton, Esq.] 
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tween TKos. Sangster and Tlios. Quantrill, 
that they refer their business to the arbitra- 
ment of T. Xi. Thurston and Wm. Stewart, 
who shall call a third party in case of their 
disagreement; and the said referees, in all 
respects, shall have power of decision in law, 
in justice and in honor; they shall award in 
■all cases, and where defects in proof or con-^ 
tract does not supply them with definite data 
to form an opinion, they are at liberty to sup- 
ply the same agreeably to the established 
custom of business and their idea of right; 
and their decision shall be final, and they 
are at liberty to make statement, and, if nec- 
essaiy, produce, on any matter of account, 
proof. 13th day of Aug., 1839. Thos. Sang- 
ster. Thos. Quantrill." 

After examining the proofs, &c., submitted 
to them, the arbitrators made the following 
award: "Whereas, divers disputes and con- 
troversies have heretofore arisen between 
Captain Thomas Sangster, of Fauquier coim- 
ty, state of Virginia, and Captain Thomas 
Quantrill, of Georgetown, in the District of 
Columbia, concerning their affairs generally; 
and the said Thomas Sangster and Thomas 
Quanti-ill having mutuaUy agreed that all 
matters in difEerence between them relative 
to their said affairs generally, sbould be sub- 
mitted to the arbitrament, final end, and de- 
termination of the subscribers, and having 
entered into a mutual agreement, or obliga- 
tion, thereby binding themselves each to the 
other, to stand to, abide, perform and keep 
the award which the subscribers shall make: 
Now know ye, that we, the subscribers, hav- 
ing fully examined, and duly considered, the 
proofs and allegation of both paities afore- 
said, that have been submitted to us, do 
award as follows: That the said Thomas 
Quantrill shall pay to the said Thomas Sang- 
ster the sum of §1,303.51 current money of 
the United States on or before the 1st day of 
November next ensuing the date hereof; up- 
on the payment of which sum the said 
Thomas Sangster shall sign and deliver to the 
said Thomas Quantrill a release in full for all 
demands or claims whatsoever which might 
have arisen in conseqtuence of the matters in 
dispute submitted to the arbitrament, deci- 
sion and award of the subscribers, excepting 
so far as relates to their existing joint claims 
or interest in reference to pension claims, 
and land from the general and state govern- 
ments, and of individuals. In testimony 
whereof, we have hereunto set our hands, 
this 28th October, 1839. Wm. Stewart Th. 
L. Thurston." 

Copy of the award was served on the de- 
fendant, and demand for payment of the 
amount of the award was made on the first 
day of November, 1839, 

On the trial of the cause the defendant, 
through his attorney, prayed the court to in- 
sti-uct the jm-y: "That if the jury believe 
from the evidence that Mr. Quantrill, with- 
out any fraudulent intent, revoked the sub- 
mission, and gave notice thereof to the said 
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arbitrators before the award was made and 
signed by the arbitrators, the authority of the 
arbitrators thereupon ceased, and the award 
made thereafter was null and void, and the 
plaintiff is not entitled to recover thereon in 
this actioiL" 

THE COURT gave the instruction as pi-ay- 
ed, and there was a verdict for plaintiff for 
the amount of the award. 
' The defendant, by his attorney moved for a 
new trial because of misdirection in a mat- 
ter of law by the court to the jury. 

Mr. Marbury cited Green v. Pole, 6 Bing. 
443, and 4 Moore & P. 198. 

Plaintiff, who had taken a verdict subject 
to an award under an order at nisi prius, 
after the case had been heard, and just before 
the award was about to be made, revoked 
the arbiti-ator's authority, with circumstances 
savoring of mala fides, and gave fresh notice 
of trial. 

Mr. Morfit, contra, cited Dorsey v. Jeoffray, 
3 Har. & McH. 121. No reasons good to set 
aside an award but those mentioned in the 
act of Maryland of 1778 (chapter 21, § 9), or 
which are apparent on the face' of the award. 

THE COURT, after hearing argument over- 
ruled the motion. 

NOTE. Act Md. 1778, c. 21, § 9: That such 
award shall remain seven days in general court 
during their sitting, if returned to the general 
court, or four days in the respective county 
courts during their sitting, if returned to any 
county court, after the return thereof, before 
any such judgment shall be entered up; and if 
it shall appear to the justices of the court to 
which any such award shall he returned, within 
the respective times aforesaid, that the same 
was ohtained by fraud or malpractice, in or by 
surprise, imposition or deception of the arbitra- 
tors, or without due notice to the parties or 
their attorney or attorneys, it shall or may he 
lawful for the said court to set aside such 
award, and refuse to give judgment thereon. 
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The SAN JOSE INDIANO. 

[2 Gall. 268.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1814.2 

Prize — Exemv PROPEUxr — Uesidenoe op Owners 

— Pa RTX EKS — PltESUMPTIONS. 

1. A ship is deemed to belong to the country, 
where lie owners reside. 

2. If a ship carry the Portuguese flag, but the 
owners reside in England, she is condemnable 
as prize of war. 

3. Courts of prize look to the legal interest 
in the ship, and will not recognise neutral equit- 
able interests. 

4. The property of a person may acquire a 
hostile character, although his residence be 
neutral. Therefore, where a person is engaged 
in the ordinary or extraordinary commerce of 
an enemy's country, upon the same footing, 

1 [Reported by John Gallison, Esq.] 

2 [Affirmed in 1 Wheat. (14 U. S.) 208.1 
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and with the same advantages as native resi- 
dent subjects, his property employed in such 
trade is deemed incorporated into the general 
commerce of that country, and subject to con- 
fiscation, be his residence where it may. 

See Curt. Dig. tit. "National Character." 

[Cited in The Sarah Starr, Case No. 12,352.] 

5. If there be a house of trade established in 
the enemy's country, the property of all the 
partners in the house is condemnable as prize, 
notwithstanding some of them have a neutral 
residence. But such connexion will not affect 
the other separate property of the partners hav- 
ing a neutral residence. 

See Story, Partn. § 316, and authorities there 
cited. 

[Cited in The Cheshire, 3 Wall. (70 U. S.) 
233.] 

6. If such house ship goods, on their own 
account, to one of the partners, who is domi- 
ciled in a neutral country, it is liable as prize; 
but it is otherwise, if the shipment be made 
by the order of the partner, on his separate 
account and risk, and not on joint account. 

[Cited in Kogers v. The Amado, Case No. 
12,005.] 

7. If a person domiciled in the enemy's coun- 
try be a partner in a house of trade established 
in a neutral country, and ship goods to them 
upon their joint account and risk, and not on 
his separate account, the goods are not liable 
to condemnation. But it is otherwise, if ship- 
ped for his separate account 

8. In general, the residence of a stationed 
agent in an enemy's country will not affect the 
trade of the neutral principal with a hostile 
character. But this is true only, as to the or- 
dinary ti-ade of a neutral, as such, carried on 
in the ordinary manner; for if such trade ia 
carried on, not on the footing of a foreign mer- 
chant, but as a privileged trader, or by an in^ 
corporation with the general commerce of the 
enemy, in the same manner and with the same 
benefits, as a native merchant, it is deemed 
hostile. 

9. Therefore, if a partner in a neutral house 
be domiciled in the enemy's country, and en- 
gaged in its general commerce, for the benefit 
of his neutral house, the property is condemna- 
ble as prize. 

10. The doctrine as to stoppage in transitu 
applies only to the ease of insolvency, and pre^ 
supposes, not only that the property of the goods 
has passed to the consignee, but that the pos- 
session is in a third person in transit to the. 
consignee. It cannot apply to a case, where 
the actual or constructive possession remains 
in the shipper, or his exclusive agents. 

11- In general, the rales of the prize courti 
as to the vesting of property, are the same as 
those at common law. 

12. Where a merchant abroad, in pursuance 
of orders to purchase goods, sells either his 
own goods, or purchases goods for his corre- 
spondent on his own credit, no property in the 
goods vests in his correspondent, until he has 
done some notorious act to divest himself of 
his title, or has parted with the possession by 
an actual and unconditional delivery for the 
use of such correspondent. 

13. A shipment made by the shipper to his 
own agent, of the goods so purchased, giving 
him a right to hold them, until he has made ar- 
rangements with his correspondent, does not de- 
vest the title or possession of the shipper. 

14. Where a shipment is made to a firm, and 
the persons who compose it do not appear, fur- 
ther proof will be required of the names and 
domicil of the parties. 



15. Where a shipment is made to partners, 
they are held by the prize court to take in equal 
moieties, unless upon the original papers a dif- 
ferent proportion appears. 

16. Where a shipment is made in an enemy's 
vessel, in a voyage from an enemy's country, 
it is presumed to belong to enemies, unless a 
distinct neutral character be impressed upon it. 
[The San Jos6 Indiano] 1 Wheat. [14 "U. S.] 20S. 

17. The treaty of 1810, between the Portu- 
guese and British governments, did not prevent 
British merchants, resident in the Brazils, from 
acquiring the neutral character of their domicil. 

[18. Cited in The Sarah Starr, Case No. 12,- 
353, to the point that neutrals are entitled to a 
reasonable time, after the breaking out of the 
war, in which to withdraw their business con- 
nections in the enemy's country.] 

[19. Cited in brief in The Revere, Case No. 
11,716, and cited in United States v. One Hun- 
dred Barrels of Cement, Id. 15,945, and The 
Cheshire, 3 Wall. (70 U. S.) 233, to the point 
that intentional misrepresentation of the char- 
acter and destination of the voyage of the cap- 
tured vessel is sufficient cause for condemna- 
tion of the vessel and cargo.] 

[20. Cited in The Cuba, Case No. 3,457, to 
the point that the claimant must make his claim 
and affidavit without the assistance of the 
ship's papers in shaping them; and, if they be 
found to agree substantially with the docu- 
ments, he may afterwards be permitted to rec- 
tify formal errors from the documents them- 
selves.] 

This was a prize cause, coming before this 
court on appeal from the disti'ict court of 
Maine. The cargo was claimed by the mastex* 
in behalf of twenty-six different shippers, in- 
cluding a claim for his own adventure; and 
the ship was claimed by him as the property 
of Da Costa, GuimaraenS and Co. of Liver- 
pool. 

At the opening of the cause, Pitman, for 
the captors, stated, that in the court below 
the claimant had been permitted to examine 
the papers before filing the claim, and he 
produced the record, from which it appeared, 
that an objection to this course, made by the 
eaptoi-s, was overruled by the court. 

STORY, Circuit Justice. This is contrary 
to the ordinary practice. In general, the 
claimant must make his claim and affidavit, 
without being assisted by the papers in shap- 
ing them, and if they be found substantially 
to agree with the documents, he will after- 
wards be permitted to correct any fonnal 
erroi"s from the documents themselves. But 
in special cases, where a proper ground is 
laid by affidavits, an order will be made for 
an examination of such papers, as are neces- 
sary to a party to make a proper specifica- 
tion of his own claim, but not for a general 
examination of all the ship's papers. See 
The Diana [Case No. 3, 876]. 

As the several claims, with the facts re- 
lating to them, are distinctly considered in 
the opinion of the court, it will be unneces- 
saiy here to detail the circumstances of each 
shipment. It -will be sufficient to observe, 
that the claimants were either Portuguese or 
British subjects, residing, some in Brazil, and 
others in England, and for the most part mem- 
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ters of commercial houses, having establish- 
inents, or resident partners, in hoth the coun- 
tries. The cases divided themselves into 
three classes: (1) "Where there were houses 
in hoth the countries constituted by the same 
persons. (2) Where there were houses in 
hoth the countries, but the partners not all 
the same. (3) Where there was no house in 
the belligerent country, but a partner resid- 
ing there for the purpose of transacting busi- 
ness. 

The questions of law discussed in the argu- 
ment were, either as to the neutral or hostile 
character of the property, considered in re- 
lation to the residence and commercial con- 
nexions of the owner; or they concerned the 
right of property, whether it remained in the 
belligerent shipper, or had vested in the neu- 
tral claimant, at the time of the capture? 

In regard to the fii^st, Pitman for the cap- 
tors made two points: 

1. That where a partner of a house in an 
enemy's country resides in a neutral country, 
and there canies on the trade of the house, 
the character of the traffic will make the 
property hostile, notwithstanding the person- 
al residence. The Vigilantia, 1 0. Rob. Adm. 
14, 15; The Herman, 4 G. Rob. Adm. 230; 
The Portland, 3 C. Rob. Adm. 41; The Jonge 
Klassina, 5 0. Rob. Adm. 302; The Dree 
Gebroeders, 4 O. Rob. Adm. 235; The Anna 
Catharina, Id. 118. 

2. That British subjects, resident in the 
Portuguese dominions, were considered in 
England to retain their British character, 
and were therefore excepted from the general 
principles of prize law, as to commercial 
residence.3 

Upon these grounds, the captors sought con- 
demnation of the whole of the property be- 
longing to British subjects, wherever resi- 
dent, and of all that belonging to Portuguese 
subjects who resided in Great Britain. 

W. Sullivan, for claimants. 

The captors rest their claim of condemna- 
tion upon two grounds: (1) That, though re- 
siding in a neutral country, the claimants en- 
joy there such privileges, as can only belong 
to British subjects. (2) That they are con- 
cerned in houses of trade in the enemy's coun- 
try. 

3 The Henrick and Maria, 4 O. Rob. Adm. 
61; The Flad Oyen, 1 C. Rob. Adm. 142; tlie 
treaty of amity, &c. between liis B. M. and the 
P. R. of Portugal, made at Rio, Feb. 19, 1810, 
art 10. (The material part of that article is as 
follows: "His royal highness, the Prince Re- 
gent of Portugal, desiring to protect and facili- 
tate the commerce of the subjects of Great 
Britain within his dominions, as well as their 
relations of intercourse with his own subjects, 
is pleased to grant to them the privilege of 
nominating, and having, special magistrates to 
act for them, as judges conservators in those 
ports and cities of his dominions, in which tri- 
bunals and courts of justice are or may here- 
after be established. These judges shall try and 
decide all causes brought before them by Brit- 
ish subjects, in the same manner as formerly, 
and their authority and determinations shall be 
respected; and the laws, decrees, and customs 



As to the residence, it is contended, that an 
Englishman resident in a neutral couuti-y is 
neutral. The Indian Chief, 3 0. Rob. Adm. 
12; The Emanuel, 1 C. Rob. Adm. 296; 
M'Connell v. Hector, 3 Bos. & P. 113. Do the 
circumstances, under which they reside in the 
Portuguese dommions, prevent the applica- 
tion of the general principle in the present in- 
stance? The 10th article of the ti-eaty, which 
is relied on for this purpose, cannot have this 
effect. It provides for nothing more,, than 
the establishment of a tribunal, similar to the 
consular courts, which exist throughout the 
world. It is a mere commercial concession, _ 
for which the British government gives an 
equivalent by the treaty. The judge is a 
Portuguese, chosen by the British subjects, 
but confirmed by the Prince Regent of Portu- 
gal. A British subject so situated might 
commit treason against the Portuguese gov- 
ernment. Chit. Law Nat 41-4Q; Id. 37. 

Does the connexion with a house of trade 
in England take away the neutral character? 
The principle of neutrality derived from resi- 
dence being once established, it follows, that 
a British subject so resident may carry on 
trade with his native country. He may ship, 
and receive returns, and his goods, in going 
and coming, will be protected from capture. 
He may do whatever any other neutral may 
do. K then he may carry on the trade, how 
is the case varied, if he choose to connect 
hhnself with others in the enemy's country? 
It cannot deprive him of his neutral char- 
acter. If he and his partner ship their joint 
property on the ocean, the belligerent may 
seize and bring it in; he may make prize of 
the hostile part and restore the neutral. The 
belligerent therefore suffers nothing. The 
Franklin, 6 G. Rob. Adm, 127; The Herman, 
4 0. Rob. Adm. 228. The cases cited on the 
other side do not show, that connexion in a 
house of trade will make the whole property 
good prize. The Case of Ostermeyer [3 C. 
Rob. Adm. 41] amounts to no more, than that 
his adventure began and was to end at Os- 
tend. The principle is, that an association 
with a house of trade, established in the 
enemy's country, does not subject neutral 
property to condemnation, nor take away the 
neuti-al character, if the trade be such, as 

of Portugal, respecting the jurisdiction of the 
judge conservator are declared to be recognised 
and renewed in the present treaty. They shall 
be chosen by the plurality of British subjects 
residing in, or trading at, the port or place, 
where the jurisdiction of the judge conservator 
is to be established; and the choice so made 
shall be transmitted to his Britannic majesty's 
ambassador, or minister resident at the court 
of Portugal, to be by him laid before his royal 
highness the Prince Regent of Portugal, in or- 
der to obtain his royal highness's consent and 
confirmation, in case of not obtaining which, 
the parties are to proceed to a new election, un- 
til lixe royal approbation of the Prince Regent 
be obtained." — ^The residue of the article pro- 
vides for the removal of the judge conservator 
by application through the ambassador or min- 
ister; and also contains some stipulations in re- 
turn on the part of his Britannic majesty.) 
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might have heen carried on by the neutral on 
his own aeeoimt. The Vigilantia, 1 0. Rob. 
Adm. 1, 
Prescott, on same side. 
There are two commercial houses, Dyson 
Brothers and Co. in England, and Dyson 
Brothers and Finney in Rio, both being com- 
posed of the same partners. The property' 
captured was on its way from the house in 
the enemy's country to that in the neutral 
country, and it is contended: 

1. That the part belonging to the partners 
domiciled in the neutral country is not sub- 
ject to confiscation. The laws of nations au- 
thorize the belligerent to abridge the rights 
of the neutral, so far only as may be neces- 
sary for his own protection. The law of con- 
traband is governed entirely by this prin- 
ciple. In peace, the neutral has a right to 
carry on trade with another country, either 
by shipments and returns, or by establish- 
ing houses in the two countries consisting of 
the citizens of each. If this right may be 
taken away in war, it can only be because it 
is injurious to the belligerent. It is tnie, that 
by such commerce one of the belligerents 
may be enriched, but this circumstance alone 
cannot give the opposite party a right to in- 
terfere. To a certain degree the enemy is 
benefited by all commerce carried on with 
him by other nations; yet the commerce is 
not therefore illegal. It will not be denied, 
that the neutral may have an agent in the 
enemy's country, and however intimate the 
trade, it is not to be intercepted. Why then 
should the belligerent have a right to inter- 
fere, when there are two houses? What rea- 
son is there for saying to the neutral, "you 
may cany on a direct trade, and send your 
ships bacliwards and forwards, as much as 
you will, but you shall not have any associa- 
tion with merchants there?" 

If the doctrine contended for on the part of 
the captors were well founded, it would be 
necessary, on the breaking out of wax*, to 
dissolve all partnerships existing between the 
citizens of either of the belligerent powers; 
and those of other countries. The neutral 
partners must abandon their commercial con- 
nexions and return home, and those remain- 
ing in the belligerent country must find new 
employment, distinct from that of their part- 
ners. There is no authority to countenance a 
doctrine so extensively mischievous. None of 
the eases alluded to will embrace the present. 
They are all eases of persons, who, having a 
commercial house in the hostile country, and 
being citizens of that country, abandon it 
after or shortly before the war, and continue 
to employ their capital in adventures, which 
terminate in the enemy's country, where ihe 
house is still kept up. In most of the cases 
under consideration, there is a house of trade 
in the neutral country, and a partner resident 
in the enemj^'s countiy, and the enemy is not 
profited by the trade more than the neutral. 
The case would not be different, if the neu- 
tral traded directly with the enemy's country, 
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without any partner there. It is true, that 
the national character may be affected by the 
trafiic, as well as by the residence. Such is 
the case of the Dutch fishing vessel. The 
Vigilantia, 1 C. Rob. Adm. 11. But this is 
very different from the case of a house hav- 
ing one of its partnei-s in a neutral country 
and the other in that of the enemy, and still 
more unlike the case of two houses of trade, 
one in each of the countries. In Ostermeyer's 
Case (The Portland, 3 C. Rob. Adm. 41), Sir 
W, Scott's difficulty arose from a suspicion 
that Ostermeyer had a sole house of trade in 
Ostend, and perhaps also, from his having 
been engaged with a partner in that place. 
That case is vei-y far from supporting the 
principle contended for here. In Rudolf's 
Case (The Herman, 4 O. Rob. Adm. 230), the 
property appearing to be shipped on the ac- 
count of Rudolf, who resided and carried on 
a separate business at Embden, the trade 
was considered legal, though he was at the 
same time a partner in a house in London, to 
which the property was shipped from tlie 
enemy's countiy. 

^ STORY, Circuit Justice. How do you dis- 
tinguish between the case, where a man has 
one house in the enemy's countiy, and an- 
other in a neutral country, in the latter of 
which he resides, and the case, where there 
ai-e a hostile and a neutral house composed 
of two partners, one residing in each countiy? 
Mr. Prescott. Sir W. Scott has not put the 
case of a person having a house in the neu- 
tral country. They are however distinguisli- 
able. When there is but one man, one house 
must be subsidiary to the other, and the 
belligerent would be defrauded by the neu- 
tral's coveiing the whole by means of nis 
residence. But in the case of two partners, 
both may be principal houses, and in that 
case one half is liable to condemnation. The 
cases of the St Eustatius house, and of the 
emigrants from Nantucket, cited 1 C. Rob. 
Adm. 14, are directly in point for the claim- 
ants. 

2. It is contended, that the provisions of the 
10th ai-tiele of the treaty of 1810 have no 
effect to make this case an exception from the 
general rule as to national character. The 
general rule I have ever supposed to be, that 
all persons resident in the territory partake 
the character of the sovereign. Peace with 
him is peace with all, who are under his gov- 
ernment. It cannot be conceived, that per- 
sons, living under the jurisdiction of the same 
sovereign, should have different rights as to 
foreign powers; tliat some should be at peace, 
while others are at war. The treaty does no 
more, than to revive certain commercial privi- 
leges, which had anciently subsisted between 
England and Portugal. The judge conseiTa- 
tor is always to be a native Portuguese; and 
in fact his tribunal differs not essentially from 
the consular courts. The authority of the 
judge emanates from the sovereign of Portu- 
gal, and that sovereign must enforce the judg- 
ment. There is no reason, why an English- 
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luan should, not be as mucli domiciled in 
Portugal, as a Jew in England. The rule, as 
to persons resident in factories, does not apply 
to this case. The rule itself has never been 
extended further than to factories established 
in the dominions of the Asiatic powers. If 
the doctrine contended for were ti'ue, it would 
follow, that if we were at war with Portugal, 
and at peace with Great Britain, the propei-ty 
of Bi'itish subjects resident in Portugal would 
be protected from capture. And, on the other 
hand, what would there now be to restrain an 
American cruiser from entering a Portuguese 
harbor and taking out British ships? Upon 
this principle, the territoiy would not be neu- 
ti-al. There would be at best a divided em- 
pire, and we should be at this moment at 
war with many of the subjects of Portugal. 

Mr. Dexter, in reply. 

The question is simply as to the commercial 
■character of the claimants. It is personal, 
and does not relate to the branch of trade they 
are engaged in. And though it is necessai-y 
to consider this question in two points of view, 
viz. how far the commercial character is af- 
fected by the trade, aad how far by the treaty, 
still these must be put together, to determine 
the national character. 

1. Though it be true, that a neutral may 
■carry on commerce, in time of war, with our 
enemy's country, yet he cannot canw it on in 
that country. In The Vigilantia, 1 O. Rob. 
Adm. 14, two cases are cited, in which the 
part belonging to a partner resident in a neu- 
tral country was restored. Sir W. Scott says, 
that from these it had been supposed, that the 
■character was determined from residence 
alone, but it was otherwise ruled in a case 
before the lords of appeal, and held, that such 
restitution was confined to cases happening 
at the commencement of a war. The princi- 
ple established by the case of the Vigilantia 
is, that trade, carried on in a belligerent coun- 
try by one' resident in a neutral country, is 
subject to confiscation, if he does not with- 
•draw his ti*ade after reasonable notice of the 
war. How is trade to be carried on then, he 
being absent? The strongest case, perhaps, 
is that of a house of trade in the belligerent 
<;ouutry, in which a neutral is a partner. But 
the principle extends yet further, and em- 
braces a case where there is no house estab- 
lished in the enemy's country, but the trade 
is carried on by an agent residing there. 
"Wliat is done by the partner or agent is done 
by the neutral himself. It is by no means 
necessary, that a man should have a counting- 
house in any place, in order to make him a 
merchant of that place. Jonge Klassina, 5 0. 
Bob. Adm. 297. The Case of Ostermeyer also 
-confirms this view of the prize law. It- was 
thought, Jhat if he was still a secret partner 
in the house in Ostend, or if, though a neuti-al, 
he was carrying on trade by an agent in Os- 
tend, he was, as to such trade, an enemy, and. 
his property engaged hi it was liable to cap- 
ture. He is called upon for further proof, 
both as to sole and joint trade, and the infer- 
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ence is, that either of these would be sufficient 
to subject his property to confiscation. There 
can be no difference between a trade carried 
on from Gi*eat Britain to Rio Janeiro, and 
from Great Britain to France or any other 
counti-y. The residence of the daimant in 
Rio can make no difference whatever, as to 
his rights in this respect. But how far is 
this to" be considered, in reason, as a trade 
carried on to Rio? It is not denied, that if 
half of the owners are in England, and half in 
Rio, one half of the property is to be con- 
demned. The remaining half cannot be con- 
sidered as exclusively the trade of Rio. It is 
equally the trade of Great Britain, and there 
would be, as to this half, at least as much 
reason to condemn as to acquit Here the 
distinction is to be attended to. The neu- 
tral has not engaged in ti'ade with the enemy, 
but in the enemy's country. With regard to 
enterprises originating in Great Britain, he is, 
according to the decision in the Jonge Klas- 
sina, to be considered a British merchant, and 
with regard to those originating in Rio, as a 
Portuguese merchant Now this voyage orig- 
inates in Great Britain. The distinction is a 
reasonable one. The whole ti-ade cannot be 
considered as neutral, and part being transact- 
ed in England, part in Rio, there is no better 
rule, than to adjudge that portion hostile, 
which originates in Great Britain, and the 
other neutral. 

STORY, Ch:cuit Justice. If there were 
nothing in the papers to show where the voy- 
age began, is the property then to be consid- 
ered hostile? 

Mr. Dexter. It might depend on the fact, 
when and by whom it was purchased and 
laden. 

2. Not only are the claimants resident in a 
neutral country, and carrying on ti-ade in the 
enemy's country, but, in most of the cases, 
they are native subjects of Great Britain, re- 
siding in the Portuguese dominions, without 
intention of mixing with the people of that 
country, and pennitted by treaty to remain 
there without such mixture. Is their domicil 
changed by a residence under such circum- 
stances? There must be an animus manendi, 
to constitute domicil. This is Vattel's defini- 
tion. The domicil is not changed, until the 
man not only resides in the country, but be- 
comes a member of the civil community. 
The treaty between Great Britain and Portu- 
gal provides, that the subjects of the former 
resident in the dominions of the latter may 
choose a judge. It must be intended, that he 
should judge according to the English laws. 
Did the sovereign of Portugal mean to admit, 
that his own courts were corrupt? This is 
hardly to be supposed. The only probable ac- 
count of the article is, that the Portuguese 
courts not understanding the English laws, 
the Prince Regent was willing, that a court 
should be formed, in which the British should 
enjoy their own laws. They were thus sep- 
arated and distinguished from his own sub- 
jects, as to all commercial purposes, and 
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therefore the principal reason is here wanting, 
which in ordinary eases makes the domieil 
and the national character to follow the resi- 
dence. We have no reason to apprehend from 
this doctrine the extravagant effects, which 
have heen attributed to it. A third nation 
would not he bound to acknowledge the Brit- 
ish residents in Portugal, as retaining their 
British character. There would not therefore 
be the imperium in imperio supposed on the 
other side. Sir W. Scott has, in several in- 
stances, spoken of British subjects so situated, 
as continuing to be British. In The Indian 
Chief we have the reason given, why the resi- 
dents in factories are still considered citizens 
of the country, to which the establishment 
may belong. It is, that they cannot mix with 
the natives. In the present case, the sover- 
eigns of both countries have entered into an 
agreement, that their subjects shall not mis. 
This compact of the two sovereigns is certain- 
ly equivalent to the prohibition of one. The 
case is analogous to that of the establishments 
in the East Indies. 

Argument upon the questions of proprie- 
taiy interest: 

In several of the claims, the manner of the 
shipment gave rise to questions, as to the pro- 
prietary interest at the time of the capture. 
Before introducing the argument, it will be 
necessary to state briefly the circumstances of 
the two principal claims. 

Claim of J. Lizaur— In this case the bill of 
lading expressed the property to be shipped 
by Dyson Brothers and Co., consigned to Dy- 
son Brothers and Finney, but contained no ac- 
count and risk. The invoice declared the 
goods to be consigned to Dyson Bi-others and 
Finney, "by order and for account of J. Liz- 
aur," From a letter it appeared, that the 
purchase was made by order of the claimant, 
and exceeded the amount of funds in the ship- 
pers' hands; that they debited him the amount 
of the invoice, including freight, commissions, 
&c, at six months' credit; and the consignees 
are directed to do as they think proper. 

Claim of J. M. Pinto.— The bill of lading and 
invoice were similar to the last. A letter in- 
formed Dysons and Finney, that they were 
debited the amount of the goods ordered by 
them for Pinto, and enclosed a bill of ex- 
change for the same sum on Pinto to order 
of Dysons and Pimiej', "which they would use 
or not, as they pleased." 

Pitman, for captors.— The property had not 
vested in the claimants. When the delivery 
depends upon a condition to be performed, the 
property of the shipper is not devested until 
performance of the condition. The Constan- 
tia, 6 C. Rob. Adm. 327. 

Mr. Sullivan, for claimants, cited as to 
change of property, 1 C. Bob. Adm. 336; 4 O. 
Rob. Adm. 113, note; 2 Com. Cont. 210, where 
the cases on the subject of sales are collected. 

STORY, Circuit Justice, stated briefly the 
facts and points adjudged in several eases, 
which had recently been determined in the 
supreme court of tlie United States, viz. The 
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359; tlie claim of W. and J. Wilkins; and the 
claim of Kimmell and Albert.* 

Prescott, for claimants. 

The cases of Lizaur and Pinto very much re- 
semble that of Wilkins, decided in the su- 
preme court, in favor of the claimant. Here 
was an order from Lizam; to purchase and 
ship merchandise for his account, and he made 
a remittance in payment. The order, it is 
true, exceeded the amount of funds, but there 
was an agreement on Lizaur's part to purchase 
the goods, and that the funds should be ap- 
plied towards the payment, Dyson Brothers 
and Co. accordingly purchased and shipped on 
account of Lizaur. The goods were at his 
risk from that time, and indeed from the 
time of the purchase, if the purchase for his 
use could be proved. Had the warehouse of 
the shippers, after such purchase, been con- 
sumed by fire, the loss of the goods would 
have been Lizaur's. The difiiculty arises 
fi'om the manner of tlie consignment. The 
goods are shipped to Dyson Brothers and 
Finney, in order to give a right of stoppage 
in transitu, or at least to preserve the ship- 
per's lien on the goods. There was a right 
to retain until the money was paid. Lizaur, 
after tendering the price, might have recov- 
ered the goods, and Dyson Brothel's and Co. 
might have brought an action for the money 
and recovered it of Lizaur. As the goods had. 
been purchased by his order, he could not 
have defended himself upon the ground that 
the goods had not been delivered. A general 
rule for ascertaining whether the property 
has vested, is to ascertain whether any thing 
remains to be done by the vendor. If a bar- 
gain be made, and before delivery the thing 
is destroyed, it is settled, that if nothing 
further was to be done by the vendor, the 
buyer must sustain the loss. Rugg v. Minett 
11 East, 210. The same doctrine is to be 
found in Pothier. Pinto's case is even 
sti'ouger than Lizaur's. The goods were pur- 
chased in compliance with an order given 
to the house in Rio. They were shipped for 
account and risk of Pinto, and a bill of ex- 
change drawn on him for their value. They 
were sent to the house in Rio, that they 
might deliver them to Pinto, and pi'ocure his 
acceptance of the bill. 

Dexter, in reply. 

The questions before the court are not now 
to be settled by the authority of English, 
books. They have received a direct deter- 
mination in our own supreme court. The 
broadest principle established in favor of the 
neutral is, that the property shall vest, when 
it appears to have been delivered to the cap- 
tain as his agent, being shipped in pursuance 
of orders, or when, instead of an absolute 
consignment, such papers are sent to the 
claimant, as will enable him to obtain pos- 
session of the property. The cases of Lizaur 
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and Pinto differ, but in neither of them is 
there a delivery to the claimant or his agent. 
On the contrary, they are to he delivered to 
the shippers themselves. In the case of Pin- 
to, there was to he no sale, unless the house 
should be satisfied of his credit. 

*STOE,Y, Circuit Justice. This is a case of 
a Portuguese ship -with a very valuable car- 
go on board, bound on a voyage from Liver- 
pool to Rio de Janeiro in the Brazils, and cap- 
tured on the 16th day of May last, by the pri- 
vate armed ship Yankee, and carried into 
Portland, in the district of Maine, for adju- 
dication. Various claims were interposed by 
the master for himself and others, as ovpn- 
ei-s of the ship or of some portions of the car- 
go, in the district court of Maine, and from 
the sentence of that court an appeal has been 
taken to this court. It will be necessary to 
give these several claims a distinct considera- 
tion. 

Claim of Costa, Guimaraens and Co. for the 
ship: The ship is claimed by the master, as 
the property of the house of Messrs. Costa, 
Guimaraens, and Co. of Liverpool. The 
claim alleges, that the house consists of four 
persons, viz. Antonio Julico Da Costa and 
Manuel Rilatco Guimaraens, who are Portu- 
guese subjects domiciled in England, and 
Carlos Lucena Mendes and Joao Gaudentio 
Da Costa, who are Portuguese subjects domi- 
ciled at Marauham in Brazil. The master, in 
his answer to the standing interrogatories, de- 
clares the owners to be Messrs. Da Costa and 
Guimaraens, who, he alleges, are partners in 
trade, and produces a copy of a bill of sale, 
by which the legal property of the ship is 
vested in Guimaraens alone. It is unneces- 
sary to consider the effect of this contrariety 
between the answer of the master and the 
asserted claim, though for myself, I am free 
to declare, that it will be extremely diflacult 
to maintain that his regular answers can ev- 
er be outweighed by any .subsequent declai-a- 
tions, after the pressure of the case is fully 
known, and counsel has been taken. It is 
clear, that the legal title of the ship can be 
asserted in the prize court, as to those per- 
sons only to whom a bill of sale regularly 
conveys it. .Whatever equitable interests 
may exist in other persons is immaterial; the 
court looks singly to the bill of sale, as a 
document, which is recognised by the law of 
nations, and the ownership must be decided 
by it. It is, as Sir "William Scott observes, 
the universal instrument of transfer of ships 
in the usage of aU maritime countries, and in 
no degree a peculiar title deed or convey- 
ance, known only to the law of England. 
The Sisters, 5 C. Rob. Adm. 155. The own- 
ership therefore in this case must be deemed 
to be in Mr. Guimaraens, and, as he is domi- 
ciled in the enemy's country, it must be con- 
demned as enemy's property. The Vigilantia, 
1 C. Rob. Adm. 1 (1 Kent,. Comm. 78, 79). 

The next claim is that of Messrs. Dyson 
Brothers and Finney, of Rio de Janeii-o. The 



goods in this claim were shipped by Messrs. 
Dyson Brothers and Co. of Liverpool, by or- 
der, for account of, and consigned to Messrs. 
Dyson Brothers and Finney, of Rio de Ja- 
neiro. From the lettei-s and accompanying 
documents it appears, that the houses at Rio 
ai£U at Liverpool are composed of the same 
persons, who are all native subjects of Great 
Britain, viz. James Finney domiciled at Rio, 

Thomas F. Dyson, at Liverpool, and 

Dyson, at Halifax, in England. 

Upon these facts, respecting which there is 
no controversy, the captors claim condemna- 
tion of two thirds of the shipment, as the 
property of British subjects domiciled in Eng- 
land, and, as to this property, there is no 
doubt that condemnation must follow. As to 
the other third, which constitutes the share of 
James Finney, the captors contend, that it is 
liable to condemnation on two groimds:— 1st. 
As the property of a person connected in a 
house of trade in the enemy's country, and 
continuing that connexion after and during 
the wai', the property having been purchased 
and shipped on the account and risk of the 
same house. 2d. Because tmder the Portu- 
guese treaty of 1810 with Great Britain, Brit- 
ish subjects domiciled in the dominions of 
Portugal are deemed, for commercial pur- 
poses, as retaining their British, and conse- 
quently, in the present ease, their hostile, 
character. As each of these questions is ap- 
plicable to several of the claims before the 
court, I will give each of them a distinct ex- 
amination. 

AjQd as to the first point, it is very clear 
that, in general, the national character of a 
person is to be decided by that of his domi- 
cil; if that be neutral, he acquires the neu- 
tral character; if otherwise, he is affected 
with the enemy's character. But the prop- 
erty of a person may acquire a, hostile char- 
acter, altogether independent of his own pe- 
culiar character derived from residence. In 
other words, the oi*igin of the property, or the 
traffic, in which it is engaged, may stamp it 
with a hostile taint, although the owner may 
happen to be a neutral domiciled in a neuti-al 
country. Such are the familiar instances of 
engagements in the colonial, coasting, fishing, 
or other privileged trade of the enemy. The 
Vigilantia, 1 C. Rob. Adm. 1; The Susa, 2 C. 
Rob. Adm. 251; The Princessa, Id. 49; The 
Anna Catharina, 4 0. Rob. Adm. 107; The 
Rendsborg, Id. 121; Berens v. Rucker, 1 W. 
Bl. 313; The Immanuel, 2 C. Rob. Adm. 186, 
4 C. Rob. Adm. Append. A.; The Maria, 5 C. 
Rob. Adm. 363; The Vrow Anna Catharina, 
Id. 161; The Vriendschap, 4 C. Rob. Adm. 
166. So the produce of an estate belonging 
to a neutral, in an enemy's colony, is im- 
pressed with the character of the soil not- 
withstanding a neutral residence. The Phoe- 
nix, 5 C. Rob. Adm. 20; The Dree Gebroe- 
ders, 4 O. Rob. Adm. 232. So if a vessel, 
purchased in the enemy's country, is by con- 
sent and habitual occupation, continually em- 
ployed in the trade of that country during 
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the war, sbe Is deemed a vessel of the coun- 
try from which she is so navigating, what- 
ever may be the domicil of the owner. The 
Vigilantia, 1 C. Roh. Adm, 1; The Jonge Emi- 
lia, in The Portland, 3 0. Rob. Adm, 41-52. 
"The principle to be extracted from these cases 
seems to be, that where a person is engaged 
in the ordinaiy or extraordinary commei'ce of 
an enemy's country upon the same footing and 
with the same advantages, as native resident 
subjects, his property, so employed, is to be 
deemed incorporated into the general com- 
merce of that country, and subject to con- 
fiscation, be his residence where it may. 
And the principle seems founded in reason. 
Such a trade, so carried on, has a direct and 
immediate effect in aiding the resom'ces and 
revenue of the enemy, and in warding o&. the 
pressure of the war. It is not distinguishable 
from the ordinary trade of his native subjects. 
It subsei*ves his manufactures and industry; 
and its whole profits accumulate and circulate 
in his dominions, and become regular objects 
of taxation, in the same manner as if the trade 
were pursued by native subjects. There is 
no reason, therefore, why he, who thus en- 
joys the protection and benefits of the enemy's 
country, should not, in reference to such a 
trade, share its dangers and its losses. It 
vpould be too much to hold him entitled, by a 
mere neutral residence, to carry on a sub- 
stantially hostile commerce, and, at the same 
time, possess aU the advantages of a neutral 
character. I agree, therefore, "that it is a 
doctrine, supported by strong piunciples of 
equity and propriety, that there is a traffic, 
which stamps a national character on the in- 
dividual, independent of that character, which 
mere personal residence may give him." And 
I think the case now before the com-t comes 
-clearly within the range of the principle 
which I have already stated. Here is a house 
of trade, composed entirely of British subjects, 
established in the enemy's country, and habit- 
ually and continually carrying on its ti'ade, 
with all the advantages and protection of 
British subjects. It is true one pailner is 
■domiciled in the neutral country; but for what 
purposes? For aught that appears, for pm'- 
poses exclusively connected with the Liverpool 
establishment. At all events, the whole prop- 
erty embarked in its commercial enterprises 
centres in that house, and receives its ex- 
<;lusive management and direction from it. 
Under such circumstances, the house is as 
purely British in its domicil {if I may use the 
-expression) and in its commerce, as it could 
be, if all the partners resided in the Britisli 
-empire. If the case, therefore, were new, I 
do not at present perceive, how it could be 
extracted from the grasp of confiscation, from 
its thorough incorporation into the enemy's 
character. 

But, how stands the case upon the footing 
of authority? It is argued, that no decision 
comes up to the point, and that the court is 
called upon, by the captors, to promulgate a 
novel doctrine. If, however, I am not great- 



ly deceived, it wiU be found, on an attentive 
examination, that there is a strong current 
of authority all setting one way. From the 
cases of The Jacobus .Tohannes and The Os- 
prey, 1 G. Rob. Adm. 14, note, an erroneous 
notion had been adopted, that the domicil of 
the parties was that alone, to which the court 
had a right to resort in prize causes. But, in 
the case of Coopman (The Nancy, 1 C. Bob. 
Adm. 14, 15, note), those cases were put upon 
their true foundation, as cases merely at the 
commencement of a war, in reference to per- 
sons, who, during peace, had habitually car- 
ried on trade in the enemy's country, though 
not resident there, and, therefore, entitled to 
have time to withdraw from that commerce. 
But the lords of appeal, in that case, express- 
ly laid it down, that if a person entered into 
a house of trade in the enemy's country in 
time of war, or continued that connexion dur- 
ing the war, he should not protect himself 
by mere residence in a neutral country. Now, 
I am utterly at a loss to know, how terms 
more appropriate could be employed to em- 
brace the present case, which is that of a con- 
nexion in a house of trade in the enemy's coun- 
try, continued during the war. This doctrine, 
held by the highest authority known in the 
prize law, has been repeatedly recognized and 
enfoi'ced by the same learned court. Vide, in 
The Susa, 2 O. Rob. Adm. 255; The Indiana, 
3 C. Rob. Adm. 44, note. In the cases of The 
Portland (3 C. Rob. Adm. 41), &c. the very 
exception was taken, as to Mr. Ostermeyer, 
who, though domiciled at Blankanese, was 
alleged to be engaged in the ti'ade of Ostend, 
either as a partner, or as a sole trader. In 
those cases the general principle was explicit- 
ly admitted, and one vessel (the Jonge Emilia) 
eventually condemned on that ground. It is 
a mistake of the learned counsel for the 
claimant, that the court, in those cases, con- 
fined the further proof to the fact, whether 
Mr. Ostermeyer was a sole trader at Ostend; 
it will appear on a careful examination, that 
further proof was also required as to the al- 
leged partnership, and particularly as to a 
letter in tlie Frau Louisa, pointing to that 
paitnership. In The Jonge Klassina, 5 C. 
Rob. Adm. 302, which was a very strong case 
of its rigid application. Sir "W. Scott avows 
the same docti'ine, and declares, that a man 
may have commercial concerns in two coun- 
tries; and if he acts as a merchant of both, 
he must be liable to be considered as a sub- 
ject of both, with regai-d to the transactions 
originating respectively in those countries. 
The case of The Herman. 4 0. Rob. Adm. 
228, so far fi'om impugning the principle, evi- 
dently proceeds upon the admission of it; 
and I think it may be affirmed without rash- 
ness, that not a single authoritative dictum 
exists, which can shake its force. It has 
been attempted to distinguish those cases 
from that before the couii:, by alleging, that 
none of them present the fact of a shipment 
made from a house in the enemy's country 
to its connected house in the neutral coun- 
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tvy. But, it does not seem to me, that this 
difference presents any solid ground, on 
which to rest a favorable distinction. Ou the 
■whole, I am of opinion, that the shipment, 
in this case, being made by a house in the 
enemy's country, for their o"vvn account, in a 
voyage originating in that country, must be 
deemed enemy's property, and that the share 
of Mr. Finney must follow the fate of the 
shares of his partners. 

The captors have further contended, in ref- 
erence to other claims before the court, that 
the same principle applies in cases, where 
a house, in the enemy's country, ships goods 
to one of its partners domiciled in a neutral 
country, either in his single name, or to a 
neuti'al house there, of which he is also a 
partner; and 6 converso, where a partner of 
a neuti'al house is domiciled in the enemy's 
country, and ships to such house goods the 
manufactures of that counti-y. In respect to 
the two former cases, I agree at once to the 
position, if the shipment be really made on 
the account, and for the benefit of the house 
in the enemy's country. For, in such ease, 
the neuti'al partner, or house, acts but as 
their agent, and the whole property and 
profits of every enterprise rest in the hostile 
house- And, indeed, it is wholly immaterial, 
under such circumstances, to whom the con- 
signment may be, whether to a partner or a 
stranger. The property, in its origin, transit 
and return, is thoroughly imbued with the 
enemy's character. And the same may be 
aflirmed of the third case, if the partner, so 
domiciled in the enemy's country, be really 
engaged in the general commerce of that 
country, for the exclusive benefit of his 
neutral house. For although, in general, the 
residence of a stationed agent in the enemy's 
country will not affect the trade of the neu- 
ti'al principal with a hostile character, yet 
this is true only as to the ordinary trade of a 
neutral as such, carried on in the ordinary 
manner. But where such trade is carried on, not 
on the footing of a foreign merchant, but as a 
privileged trader, or by an incorporation with 
tlie general commerce of the enemy in the 
same manner, and with the same benefits, as a 
native merchant, it would seem to be em- 
braced in the general doctrine, which I havo 
already stated. Vide The Anna Oatharina, 
4 C. Rob. Adm. 107-119; The Rendsborg, Id. 
121-139; The Indiana, 3 C. Rob. Adm. 44, 
note. 

But the principles contended for by the 
captors, as I understand the argument, spread 
over a wider surface, and extend to cases, 
where a shipment has originated in a house 
in the enemy's country, of which such part- 
ner is a member, although the shipment be 
bona fide, and exclusively on account and 
risk of such neuti'al partner or house. And 
the declaration of Sir "William Scott in The 
Jonge Klassina, 5 O. Rob. Adm. 297-302, 
which I have already quoted, is relied on as 
an authoritj^ which supports the argument 
But I do not think, that the language of Sir 



William Scott, con'ectly considered, admits, 
of this interpretation. He is merely alluding 
to the origin of transactions, which exclusive- 
ly regard the interests of a house of trade- 
established in a particular country, and not 
transactions, where it acts merely as an. 
agent, or shipper, for other persons. To show 
this more distinctly, the learned judge in The- 
Portland, 3 C. Rob. Adm. 41-44, says: *T 
know of no case, nor of any principle, that 
could support such a position as this, that a 
man having a house of trade in the enemy's-- 
country, as well as in a neutral country, shall 
be considered in the whole concerns as an. 
enemy's merchant, as well in those solely,, 
which respect his neutral house, as those,, 
which belonged to his belligerent domiciL 
The only light, in which it could affect him,, 
would be as furnishing a suggestion, that 
the partners in. the house in one place were- 
also partners in the other." And in The Her- 
man, 4 C. Rob. Adm. 228, where a shipment 
was actually made from an enemy's port,, 
by order of the neutral house to the belliger- 
ent house, but on accoimt of the former, the- 
property was adjudged to be restored. 
These cases do, as I think, assign and es- 
tablish the true and reasonable limits of the 
doctrine; and I have no difficulty in affirm- 
ing, that shipments made by an enemy's 
house, on account and risk, bona fide and ex- 
clusively, of a neuti'al partner or house, are 
not subject to confiscation as prize of war. 
And the same principle must apply in the- 
converse case of a partner or agent, domi- 
ciled in the enemy's country, and making- 
shipments to his neutral house, or principal,, 
on the exclusive account of the latter. 

I now come to the consideration of the ef- 
fect of the Portuguese treaty as to British, 
subjects domiciled in the Portuguese domin- 
ions; a question which, though it may well 
be spared, as to the claims of Messrs. Dy- 
son Brothers and Co., rides over a large- 
mass of claims, and must eventually decide 
them. The articles relied on by the cap- 
tors are the Sth and 10th. The former in 
substance provides, that British subjects- 
within the Portuguese dominions shall not 
be restrained by any monopoly, contract, or 
exclusive privileges of sale or purchase (sav- 
ing only those of the crown); but shall have- 
fi'ee permission to buy and sell without be- 
ing obliged to give any preference or favor- 
in consequence of such monopolies, &c. The- 
latter grants to such British subjects the 
privilege of nominating, subject to the ap- 
probation and ratification of the crown of 
Portugal, judges conservators, who are to- 
ti'y and decide all causes brought before 
them by British subjects in the same man- 
ner as formerly; and the laws, decrees and 
customs of Portugal respecting the jurisdic- 
tion of such judges are declared to be rec- 
ognized and renewed by the same treaty. 

It is contended by the captors, that the- 
privlleges granted by these articles com- 
pletely revive the exclusive British charac- 
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ter in British subjects witliin the dominions 
of Portugal; and the case is likened to that 
of the factories in the Eastern world, in 
which the residents have been universally 
held to take the national character of the 
establishment itself, under whose protec- 
tion they carry on their trade. The Indian 
Chief, 3 C. Rob. Adm. 22, and the cases there 
cited. It is to be recollected, however, that 
this is a rule of the law of nations applying 
peculiarly to those countries, and different 
from what ordinarily prevails in Europe and 
the western parts of the world; and is 
founded on the immiscible character kept up 
from the earliest times In the East, where 
foreigners are never incorporated into the 
general society of the natives. It is indeed 
asserted by Sir W. Scott (The Henrick and 
Maria, 4 O. Rob. Adm. 43, 61) that the sub- 
jects of Great Britain, resident in Portugal, 
are distinguished by special privileges (the 
same in effect as secured by the present 
treaty); that they retain the British char- 
acter in spite of the Portuguese domicil, even 
in the estimation of the enemy himself (i. e. 
France); and that they exercise an active 
jurisdiction at least over their own country- 
men established in those parts. And In The 
Flad Oyen. 1 O. Rob. Adm. 135, 142, he al- 
ludes In the same manner to these extraor- 
dinary privileges. This language is exceed- 
ingly strong, and, though introduced in a 
collateral discussion, affords considerable 
countenance to the argument of the captors. 
Perhaps the same inclination of opinion may 
be traced in The Nayade, 4 C. Rob, Adm. 
251. But whatever may be the bearing of 
this opinion, it seems now settled by the 
lords of appeal, that a British bom sub- 
ject, resident in the English factory at Lis- 
bon, so far possesses the Portuguese char- 
acter, as that his trade with the enemies of 
his native country is not illegal (The Danous, 
1802, 4 C. Rob. Adm. 255, note); and from 
thence I infer, that he must be deemed, as 
to purposes of trade, as taking the genei-al 
character of his domicil. Upon the footing 
of authority therefore, the case for the cap- 
tors is not made out. And upon principle, I 
think it is as difficult to maintain. The Sth 
and 10th aiticies of the treaty secure no 
more, than the freedom of trade, and the 
right to have all causes tiled by a special 
tribunal according to the laws and customs 
of Portugal. Still, however, it is an incor- 
poration of British residents into the general 
commerce of the country. They are still 
subject to the general laws respecting reve- 
nue and taxes; to the general duties of 
qualified allegiance; and to the general reg- 
ulations of social and domestic, as well as 
commercial, intercourse. Far different is 
this from the case of Eastern factories, 
where the laws of the factory govern the 
parties, who claim protection under it, and 
no general amenability to the laws of the 
country is either claimed or exercised. 
Without going more at large into this topic, 



I am satisfied, that British residents in the 
dominions of Portugal take the character of 
their domicil, and as to all third parties, are 
to be deemed Portuguese subjects. 

The next is the claim of Mr. J. Lizaur of 

in Brazil. The shipment was made by 

Messrs. Dyson Brothers and Co., and by the 
bill of lading the goods are consigned to 
Messrs. Dyson Brothers and Finney, Rio de 
Janeiro. The accompanying Invoices express 
the shipment to be made by order and for 
account of Mr. J. Lizaur, and contain charges 
of freight, commission and insurance, and an 
acknowledgment of giving credit for three 
and sis months. In a letter of the 4th of 
May, 1814, addressed by the shippers to the 
consignees, they say "for Mr. Lizaur we 
open an account in our books here, and debit 
him £2450. 2s. 3d. amount of 14 bales, at 
six months credit, and £1764. lis. 7d. for 16 
cases of cambrics, &c. at three months' 
credit; we cannot yet ascertain proceeds of 
his hides, &e. but find his order will far ex- 
ceed amount of these shipments, therefore 
consign the whole to you, so as you may 
come to a proper understanding. We have 
charged our usual commission of two and a 
half per cent. In the Invoices, but should 
you have made any stipulation to the con- 
trary, he can again bring same to our debit. 
Invoices, bills of lading, and patterns of 
what goods ar-e requisite, we forward as 
usual In a small box to your address." 

The single question presented in this claim 
Is, In whom the property vested during its 
transit; if in Mr. Lizaur, then it is to be re- 
stored; if in the shippers, then it is to be 
condemned. It is contended on behalf of 
the claimant, that the goods, having been 
purchased by order of Mr. Lizaur, the prop- 
erty vested in him immediately by the pur- 
chase, and the contract being executed by 
the sale, no delivery was necessary to per- 
fect the legal title; that nothing was re- 
served to the shippers, but a mere right of 
stoppage in transitu, and that if they had 
been burnt before the shipment, or lost dur- 
ing the voyage, the loss must have fallen on 
Mr. Lizaur. 

As to the doctrine of stoppage in transitu, 
I do not conceive it can apply to this case. 
That right exists in the single case of in- 
solvency, and presupposes, not only that the 
property in the goods has passed to the con- 
signee, but that the possession is in a third 
person in their transit to the consignee. It 
cannot therefore touch a case, where the 
actual or constructive possession still re- 
mains In the shipper or his exclusive agents. 
Abb. Shipp. pt. iii, c. 9, p. 402. 

I agree also to the position, that in gen- 
eral the rules of the prize court, as to the 
vesting of property, are th^s same as those 
of the common law, by which the thing 
sold, after the completion of the contract, is 
properly at the risk of the purchaser, Feise 
V. Wray, 3 East, 93; Rugg v. Minett, 11 
East, 210; Hanson v. Meyer, 6 East, 614; 
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The Ctonstantia, 6 O. Rob. Adm. 321; Kin- 
loeli v. Craig, 3 Term R. 119, 783. But tlie 
question still recurs, when is the contract 
executed? It is certainly competent for an 
agent abroad, who purchases in pursuance 
of orders, to vest the property, immediate- 
ly on the purchase, in his principal. This is 
the case, when he purchases on the credit of 
his principal, or makes an absolute appro- 
priation and designation of the property for 
his principal. But where a merchant abroad, 
in pursuance of orders, sells either his own 
goods, or purchases goods on his own cred- 
it^ (and thereby in reality becomes the own- 
er) no property in the goods vests in his cor- 
respondent, until he has done some notorious 
act to divest himself of his title, or has part- 
ed with the possession by an actual and un- 
conditional delivery for the use of such cor- 
respondent Until that time he has in legal 
contemplation the exclusive property, as well 
as possession; and it is not a wrongful act 
for him to convert them to any use, which 
he pleases. He is at liberty to contract up- 
on any new engagements, or substitute any 
new conditions, in relation to the shipment. 
And this I understand not only as the gener- 
al law, but as the prize law pronounced by 
that high tribunal, whose decision I am bound 
to obey. In The Venus (at February tenn, 
1814) 8 Ci-anch [12 U. S.] 253, on the claim 
of Magee and Jones, in delivering the opin- 
ion of the coinrt, Mr. Justice Washington ob- 
served: "To effect a change of property, 
as between seller and buyer, it is essential, 
that there should be a conti-act of sale 
agreed to by both parties, and if the thing 
agreed to be purchased is to be sent by 
the vendor to the vendee, it is necessary to 
the perfection of the contract, that it should 
be delivered to the purchaser or to his agent, 
which the master (of a ship) to many pur- 
poses is considered to be." And adverting 
to the facts of that claim he further says: 
"The delivery of the goods to the master of 
the vessel was not for the use of Magee and 
Jones, any more than it was for the shipper 
solely, and consequently it amounted to noth- 
ing, so as to devest the propeity out of the 
shipper, until Magee should elect to take them 
on joint account, or to act as the agent of 
Jones." 

In the present claim before the couit, the 
delivery to the master was not for the use 
of Mr. J. Lizaur, but for the consignees, who 
are in fact the shippers. They, therefore, 
retained the constructive possession as well 
as right of property; and it is apparent from 
the letter, that the shippei-s meant to reserve 
to themselves, and to their agents in relation 
to the shipment, all those powers, which own- 
ership gives over property. It is material 
also, in this view, that all the papers respect- 
ing the shipment were addressed to their own 
house, and the claimant could have no knowl- 
edge or control of the shipment, unless by 
the consent of the consignees under future 
arrangements to be dictated by them. In 



this view, I cannot distinguish the case from 
that of Messrs. Kimmell and Albert's claim 
in the Men-imack [8 Cranch (12 U. S.) 316], 
at February term, 1814; and it steers wide of 
the" distinction, upon which Messrs. Wilkins' 
claim in the same ship, at the same term, 
was sustained. The authorities also cited at 
the argument by the captors ai'e exceedingly 
strong to the same effect. The Aurora, 4 0. 
Rob. Adm. 218, approaches very near to the 
present case. There the shipment, by the 
express agreement of the parties, was in real- 
ity going for the use and by the order of the 
purchaser, but consigned to other persons, 
who were to delivei: them, if they were sat- 
isfied for tlie payment. And Sir AV. Sco£t 
there quotes a case, as having been lately de- 
cided, where goods sent by a merchant in 
Holland to A,, a person in America, by order 
of B. and for account of B. with directions 
not to deliver them unless satisfaction should 
be given for the payment, were condemned 
as the property of the Dutch shipper. On 
the whole, I am of opinion, that the goods in- 
cluded in this shipment were, during their 
ti'ansit, the propeity of and at the risk of the 
shippers, and therefore subject to condemna- 
tion. The claim of Mr. Lizaur must there- 
fore be rejected. 

In this connexion, it may be well to dispose 
of the claim of Joaquim Martins Pinto, of 
Rio de Janeiro. The shipment is made and 
the papers enclosed by Messrs. Dyson Broth- 
ers & Co. to their house at Rio de Janeiro, as 
in the former case. In the bill of lading no 
account or risk is stated, but the invoice is 
headed, shipped, &c. by order of and con- 
signed to Messrs. Dyson Brothers and Finney 
for account and risk of Joaquim Martins 
Pinto. In a letter of the 4th of May, 1814, 
the shippers wrtte to the consignees: "Xou 
are debited £233. 19s. 4d. for a case of stodc- 
ing web ordered for Joaquim Martins Pinto; 
for the same sum we enclose first our draft 
on Mr. Pinto at 30 days sight to your order 
at the exchange of eighty-two and a half per 
roil rea, which you can either make use of, 
or not, as you thiuk proper." I do not think 
tliis can, in point of law, be favorably dis- 
tinguished from the preceding case. Mr. 
Pinto is not, but the consignees ai-e, debited 
with the amount. Had the shipment under 
these circumstances been to a third person, 
he must have been deemed the vendee, hav- 
ing the constructive possession and property 
of the goods and entitled to give any new 
direction to them. As the shippers and con- 
signees are here the same persons, the lan- 
guage used shows, that it was not intended 
to vest any property in Pinto; but to leave 
the delivery and disposition of them to the 
house in Rio. The claim of Mr. Pinto must 
therefore be rejected. 

The next is the claim of Messrs. Antonio 
Roiz Dos Santos & Co. of Rio de Janeiro. The 
proof of property in the claimants hardly ad- 
mits of a doubt. But as further proof will 
be necessary, as to who compose the house 
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of Santos & Co. and of the domicil of the 
partners, it may be -well also to furnish the 
court with proof of the orders sent to Messrs. 
Dyson Brothers respecting the shipments 
made by them. 

The next is the claim of Messrs. Heyworth 
Brothers & Co. of Rio de Janeiro. The ship- 
ment is made by the house of Ormerod Hey- 
Tvorth & Go. of Liverpool, -which, upon a 
careful examination of the letters, appears to 
be composed of the same persons as the house 
at Bio, viz. Ormerod Heyworth and James 
Heyworth of Liyerpool, and Lawrence Hey- 
worth at Rio de Janeiro, and is upon the ac- 
count and risk of the Rio house. The case 
therefore falls directly within the decision 
on the claim of Dyson Brothers and Finney. 
And this claim must be rejected. 

The next is the claim of Messrs. Turner, 
Naylor & Co. of Rio de Janeiro, which firm 
consists of John Turner and George Naylor 
of that place, and John Todd Naylor of Wake- 
field in England. The claim Includes six dis- 
tinct shipments. The first is shipped by 
George Green of Liverpool to Turner, Nay- 
lor & Co. and the invoice and bill of lading 
express only a consignment to them. By a 
letter of the 4th of May, 1814, addressed by 
Jlessrs. Nathaniel and Falk. Phillips & Co. 
to the house at Rio, dated at Manchester, it 
appears that this shipment is made on the 
joint account of both houses. The moiety 
of Messrs. Phillips and the sixth part of Mr. 
John Todd Naylor must be condemned. And 
the two sixths of Messrs. John Turner and 
George Naylor, upon principles which I have 
already discussed, must be restored. The 
second is shipped by George Turner and Nay- 
lor of Livei-pool to the house at Rio, and in 
the invoice is stated to be sent by the order, 
and for the account and risk of the latter, by 
John and Jeremiah Naylor & Co. of Wake- 
field. As to a part of the bale No. 14 in- 
cluded in this shipment, it does not appear 
from the papers to have been shipped by or- 
der of the consignees. In the letter of the 
30th of April, 1814, of Messrs. J. and J. Nay- 
lor of Wakefield, to the house at Rio, they 
say "Please note the end of fine merino pack- 
ed in bale No. 14 is quite a new article, which 
J. T. Naylor thinks will take in your mar- 
ket, of which pray advise us. Should it not, 
and there be any loss, debit us with it." And 
John Todd Naylor in a postscript of a letter 
of the 30th of April, 1814, addressed to George 
Naylor at Rio says: "There is a piece of 
stocking stuff of a new manufacture sent out 
by the house in one of the bales; I think it 
is an article likely to answer; pray give me 
your sentiments upon it as soon as possible; 
if it answers, it can be for our account; if 
you think it won't answer, sell it for account 
of J. and J. N. & Co. It is almost as fine 
as silk net." It is clear therefore that this 
must be deemed the property of the house 
at Wakefield, and of course be condemned. 
As to all the other packages, including No. 
705 in a separate invoice, I must consider 
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them as falling under the class of goods or- 
dered by the consignees; and if bona fide 
the property of the consignees, two thirds 
must be restored. But there appears from 
the letters in the case such an intimate rela- 
tion both in blood and business, between the 
house at Wakefield, and the house at Rio, 
that I think myself called upon to require 
further proof, as to the general connexion in 
business between these houses, and the terms 
and manner and circumstances, under which 
these and other shipments have -been made. 
One third part of the property is at all events 
liable to condemnation. The third shipment 
is by George Turner and Naylor of Liver- 
pool to the house in Rio of 40 barrels of shot 
on joint account of the two houses, and of 
109 firkins of butter on joint account of the 
same houses and J. Todd Naylor, one third 
each. Of the first parcel two thirds, and of 
the last parcel seven ninths, are to be con- 
demned, the residue to be restored. The 
fourth shipment is made by George Turner 
and Naylor to the house at Rio and by a biU 
of parcels and letter in the case the goods 
appear to have been purchased of Holgate 
Massey & Co. at Burley, and debited by them 
to the house at Bio. There is no question 
therefore as to the property— one third must 
be condemned and two thirds restored. The 
same may be observed of the fifth shipment 
bought of Leonard Slater, and of the sixth 
and last, consisting of two bales of blankets. 
The next is the claim of P. F. Archango 
Dos Quei*ubens, procurator general of the re- 
ligious order of St Antonio. This shipment 
is included in a bill of lading from George 
Turner & Naylor to the house of Turner, 
Naylor & Co. at Rio Janeiro. The invoice is 
of two bales sent for by order of Messrs. T. 
N. & Co. to be delivered at the custom house 
of Rio de Janeiro to the R.' P. F. Archango 
Dos Querubens, procurator, &c. &c. or to 
whom may be acting for him, and signed 
by J. and J. Naylor & Co. In a letter of the 
30th of April, 1814, in which the invoice and 
bill of lading were inclosed, J. and J. Naylor 
& Co. write to the house of Turner, Naylor 
& Co. at Rio: "We have taken due note of 
the contents of your letters, but the request 
of the friars of St. Antonio to have their 
clothes exactly similar to those sent per 
Roseius, &e. arrived too late, the bales being 
on tneir way to Liverpool, when we received 
your letter; the directions we before received 
from you were not to exceed the f oi-mer price. 
Inclosed you have their invoices for sixteen 
bales, and shipped per the San Jose Indiano 
for your account and risk, viz. two bales St. 
Antonio, No. 4 and 5, amount, £338. Os. 7d. 
to be remitted for on arrival," &e. It appears 
also, that insurance is charged on these goods 
at £3. 3s. the same as the other goods con- 
fessedly belonging to the house at Rio. Un- 
der all the circumstances of this claim, the 
strong inclination of my mind is, that the 
goods in their transit were not at the risk 
of the friars of St Antonio. As, however, 
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further proof is not strenuously opposed, I 
sliall allow it to be given, reserving any ab- 
solute opinion till it shall come in. 

The next is the claim of March' Brothers & 
Co. of Rio de Janeiro, which firm consists of 
William March of Liverpool, and Thomas 
March and George March of Rio de Janeiro. 
No question exists in relation to the two ship- 
ments included in this daim, which were pur- 
chased of Mr. Joseph Shore, and Messrs. Brit- 
tain, Wilkinson and Brownell. The title to 
this property is clearly in the firm; therefore, 
two thirds are to be restored and one third 
condemned. There are two other shipments 
made by Smith and Massey, one consigned to 
William March & Co. and the other to March 
Brothers & Co.; and in respect to these ship- 
ments there are no papers, except two bills of 
lading, which express no account or risk and 
are enclosed in blank letters, viz. that to W. 
March & Co. enclosed to March Brothers & 
Co. and that to the latter enclosed to the for- 
mer. Notwithstanding this apparent con- 
ti'ariety, it is probable that both houses are in 
reality the same. But in my judgment this 
inquiiy is not material. I hold it to be clear 
law, that in a time of war parties are bound 
to put on board such papers as shall evince 
tlie neutrality of the property, if it be entitled 
to that character; and where shipments are 
made from an enemy's country in an enemy's 
vessel, the presumption is, that every ship- 
ment belongs to enemies, on which a neutral 
character is not distinctly impressed. I con- 
demn, therefore, these two last shipments to 
the captors. 

The next is the claim of Seaton, Plowes & 
Co. of Rio de Janeiro. John F. Seaton of 
London, and John Plowes of Rio, are two of 
the partners of the house. It does not ap- 
pear, who are the other partners, and as to the 
property, there is no question but that it be- 
longs to the house. The general presumption 
of law is, where nothing to the contrary ap- 
pears, that in a case like the present there 
are at least three partners; and, as to cap- 
tors, the partners are deemed to take in equal 
moieties, unle^ on the face of the original pa- 
pers a different apportionment appears. And 
the reason of the rule is manifest, for were it 
otherwise, as the evidence to change the pro- 
portions must come from the enemy, whose 
interest it must be to diminish his own share 
as much as possible, the court would, by 
admitting further proof, be exposed to every 
species of belligerent fraud. In the present 
case, if the captors do not ask thatfm-ther 
proof may be admitted as to the other part- 
ners, I shall restore two thirds and condemn 
one third of the shipment.^ 

The next is the claim of William Harrison 
& Co. of Rio de Janeiro. There is no ques- 
tion as to the title of the property, and npon 
an examination of the papers, it appears 
that the house at Rio, at the tune of this 

c This claim was afterwards ordered to far- 
ther proof as to the two thirds. 
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shipment (for at a previous time a Mr. Huntley 
seems to have been in the firm), consisted 
of William Harrison of Rio, and the house 
of A. and R. Harrison and Latham of Liver- 
pool. The evidence is very clear, that A. and 
R. Harrison are domiciled in England, and 
there is not the slightest intimation that La- 
tliam is not there also. I shall restore Wil- 
liam Harrison's one quarter part and condemn 
the residue. 

The next is the claim of Francis and John 
Sommers. The shipment was made on joint 
account of Francis Sommers of Rio de Janeiro ' 
and the Rev. John Sommers, Mid Calder. The 
share of Francis Sommers must be restor- 
ed. If Mid Calder be, as I presume it is, in 
the north of England, the other moiety must 
be condemned. As to this fact I will hear 
proof, if the parties wish. 

The next is the claim of Miller and Flenning 
of Rio de Janeiro. The shipment is made on 
their account and risk, and appears to have 
been paid for out of funds of the claim- 
ants in the possession of the shippers. It is 
true, that the master has not in his answers 
sworn to the property of this shipment; and 
by the rigid rule of the prize law it might be 
deemed a case of further proof. The Juno, 
2 C. Rob. Adm. 116, 122. But I cannot think 
so very plain a case will be urged to be with- 
in the range of the rule. I therefore restore 
the property. 

The next claim which requires any particu- 
lar examination, is that of the master for his 
own adventure. Claims of this sort, made by 
the master, are received with great indulgence 
by the court, when he appears to testify with 
fairness, and conducts himself with good faith. 
There are however, in the present case, after 
all the deductions, which even liberal explana- 
tions allow to a stranger speaking another 
language, some discrepancies and difficulties 
in the master's testimony, that none of his 
affidavits (even if they were all admissible), 
have been able satisfactorily to clear up. In 
his answers to the standing interrogatories, 
he • has enumerated the various packages, 
which he claims as his sole property. In his 
claims he has included other packages, and 
particularly the whole invoice No. 4, amount- 
ing to £373. 16s. lOd. which in his answers to 
the standing interrogatories, he explicitly 
declared to be the property of Messrs. Da 
Costa, Gnimaraens & Co. The goods also in 
invoice No. 1, amounting to £1159. 3s. Id. and 
invoice No. 2, amounting to £1698. 13s. 5d. in 
his interrogatories, he swore were his sole 
property; in his claim, made after an ex- 
amination of the papers, he swears, that one 
third part of the same invoices he purchased 
for one Francisco Gaudencio Da Costa of 
Maranham. This is not all, for it appears in 
the accounts of the shippers, Messrs. Da 
Costa, Gnimaraens and Co., that the master 
is charged only with two thirds of these in- 
voices—so that he could not be deemed the 
purchaser of the other third for Da Costa. 
The invoices of these two shipments (No. 1 



SAN JOSE cCase No. 12,323) 



[21 Fed. Gas. page 402] 



and 2) are expressed to be on account and 
risk of whom it may concern, to be delivered 
to J. J. Felis, and on the invoice (No. 1) these 
words are added, "Deliver to Sr. Felis 7 cases 
of silk stockings." In the bills of lading of 
the same invoices, the goods are to be deliv- 
ered to the master; if absent, to Sr. Domingo 
Gomez Louveira and Sons. The same con- 
signment is of invoice No. 4. If these ship- 
ments had been in reality for the account of 
the master, it is difficult to account for such 
an extraordinary consignment; if for the 
real, though concealed, account of Messrs. 
Costa, Guimaraens and Co., the letter from 
Mr. Costa to Mr. Louveira of the 5th of May, 
1814, and the letter of Costa, Guimaraens 
and Co. of the same date, to Gomez Louveira 
and Sons, afford a key to the solution. It 
is also remarkable, that the invoices No. 3 
and 5, which are charged in the account cur- 
rent ajs the master's property, and I have no 
doubt are so, are, by order of the master, de- 
liverable to his order, or on account of the 
master. And the bill of lading of No. 3 
(which is the only one found) is to the sole 
consignment of the master. These are some 
of the circumstances, which certainly throw 
a shade over the claim of the master; and it 
seems to me hardly to be expected, that a 
court should so far throw the mantle of chai'i- 
ty over the case, as to decree a i-estoration of 
the whole property. I shall decree a con- 
demnation of the goods in the invoice No. 4, 
being perfectly satisfied, that they do not 
belong to the master. The goods in the in- 
voices No. 3 and 5 are to be restored. As to 
the goods in invoices No. 1 and 2, I fear that 
the order for further proof, which I shall 
allow, is under all the circumstances a relax- 
ation of the prize law, which stands on the 
utmost limits of indulgence. I hope that it 
may not be drawn into precedent. 

I give no opinion on the point, how far the 
master in this case is to be deemed to take 
the national chai-acter of the ship, in which 
he has sailed so many voyages from England. 
That point has not been argued, and upon 
the dry facts before me I have not felt it 
proper to touch that delicate subject. Vide 
The Embden, 1 C. Rob. Adm. 16. 

As to the other claims in the ease, I do 
not think it necessary to deliver any formal 
opinion. They are completely decided by the 
principles of law, which I have already stat- 
ed, or depend on facts of the greatest sim- 
plicity. 

[NOTE. On a question as to marshal's fees, 
it was held that the marshal was entitled to 
commissions upon prize property removed from 
his district, by consent of parties, to another 
district, and there sold. Case No. 12,323. For 
a final decree upon the master's claim, see Id. 
12,324. This cause was taken to the supreme 
court, where the decree of this court was affirm- 
ed. 1 Wheat. (14 U. S.) 208.]. 
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The SAN JOSE INDIANO. 

I [2 Gall. 311.] 1 

Circuit Court, D. Massachusetts. Oct. Term, 

1814. 

Prize —Shares — Special Agents — Marshal's 
cojimissioks. 

1. Practice as to payment of prize shares to 
special agents. 

2. The marshal is entitled to commissions up- 
on prize property removed from his district, by 
consent of parties, to another district, and thero 
sold. See The Rendsberg, 6 C. Rob. Adm. 142. 

G. Sullivan presented a petition of the of- 
ficers of the private armed brig Yankee, 
praying that their shares in the proceeds of 
the prize, San Jose Indiano, should be paid 
over to their special agent. Captain Snow, 
they revoking the powers given by them to 
the general agents. They also prayed, that 
the shares of some part of the crew, repre- 
sented by them, should be paid in the same 
manner. A part of the property was still 
uneondemned. Commissioners were appoint- 
ed. See The St. Lawrence [Case No. 12,- 
233]. In this case, the prize goods, by an 
agreement of the parties, were removed from 
the district of Maii>e to Boston, and there 
sold by an auctioneer. The proceeds were 
paid into the circuit court, before which the 
cause was brought by appeal. A part of the 
cargo being condemned at this term, the mai-- 
shal claimed commissions. 

J. T. Austin contended, that, as the law di- 
rected the property to be sold, when con- 
demned by the marshal of the district, the 
marshal of Massachusetts could not, in this 
case, be defeated of his rights, by the agree- 
ment of the parties. The property was orig- 
inally in the custody of the district court of 
Maine, but it being afterwards brought with- 
in this district, and here condemned, the 
right of the marshal of Maine was transfer- 
red. 

Mr. Pitman contended, that if any officer 
was entitled to commissions in this case, it 
was the marshal of Maine. 

STORY, Circuit Justice, said, that when it 
appeared to be for the interest of all parties, 
that the property should be sold at a differ- 
ent place, or by a different person, than 
would arise under the ordinary practice of 
the court, and an agreement was made by 
the parties to this effect, the court would 
ratify Such agreement, taking care, however, 
that the marshal should be protected in his 
rights. That in this case, it was the marshal 
of Maine, who had a title to fees. If the 
property had remained in tlie disti'ict of 
Maine, and the cause had come up to this 
court, by appeal, a warrant would have gone 
to the marshal of Maine to sell the property. 

[NOTE. For final decree upon the master's 
claim in this caus e, see Case No. 12,324. Tbe 

1 [Reported by John Gallison, Esq.] 
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■cause was carried to the supreme court, where 
the judgment of this court, as rendered in Case 
No. 12,322, was affirmed. 1 Wheat. (14 U. S.) 
208.] 



Case Wo. 1S,324. 

The SAN JOSE INDIANO. 

[1 Mason, 38.] i 

•Circuit Court, D. Massachusetts. Oct. Term, 
1815. 

Prize — Okdeb for Farther Proof — Shipments. 

In general the prize court will not trust a 
■claimant with an order for farther proof, who 
has shown himself capable of abusing it Ev. 
■ery shipment remains on the account and risk 
of the shippers, unless there be an express oi 
implied authority to change the proprietary in- 
terest, and put the shipment at the risk of the 
<?onsignee. Defects of the case on farther proof, 
inflame suspicions. Circumstances leading to 
■condemnation. 

The farther proof ordered in this cause, as 
to invoices Nos. 1 and 2, part of the goods 
•claimed by the master, being now brought in, 
the counsel of the respective parties" were 
lieard by the court. The circumstances at- 
tending this claim are fully stated in the 
opinion of the court, delivered at October 
term, 1S14 [Case No. 12,322]. The nature of 
the farther proof, now produced, will appear 
in the opinion which follows. 

Dexter & Pitman, for-captors. 
William Sullivan and Mr. Prescott, for 
•claimants. 

STUitZ, Circuit Justice; The only remain- 
ing claim, now to be decided, is that of the 
onaster, as to the property in the invoices Nos. 
1 and 2, respecting which farther proof was 
■ordered at October term, 1814. That order 
was made under very special circumstances; 
■and if it can be reconciled at all with the 
rules of the prize court, it stands upon the 
very limits of the law. It was made in favor 
■of a party, whose statements under oath were 
conti-adictory, and who was finally detected 
in an attempt to practise an imposition on the 
•court by the cover and claim of property, 
which has been condemned as the property of 
•enemies. The difficulties also of the claim, as to 
the invoices Nos. 1 and 2, were very serious, 
and were in part stated in the opinion, which 
was then delivered, and to which I again re- 
fer. The master was then personally present 
In court, and so strong were the solicitations 
of counsel in his behalf, as a foreigner, seek- 
ing the compassion of the court, and so eam- 
-est was their belief, that every explanation 
-could be made by him to its entire satisfac- 
tion, that the indulgence was yielded after 
■considerable doubt of its legal propriety. It is 
a clear rule of public justice, enforced for the 
most obvious reasons by prize courts, that a 
party shall not be trusted with an order for 
farther proof, who has already shbwn himself 
■capable of abusing it. Under these eireum- 
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stances the party was put upon his utmost 
diligence; and was distinctly informed, that 
the clearest proof and documents would be 
expected, to relieve the claim from the weight, 
with which it was oppressed; and that the 
apparent contrarieties and singularities must 
be minutely explained. 

The farther proof has now been brought in, 
and it consists altogether of a certificate of a 
Mr. Da Costa of Lisbon, not under oath; and 
of an affidavit of Mr. Da Costa of Liverpool, 
one of the firm of Da Costa, Guimaraens, & 
Co., the owners of the ship. The master him- 
self has offered no supplemental affidavits or 
documents explaining the contrarieties in the 
case, or showing any funds or special cir- 
cumstances, from which so large a shipment 
might have arisen. Nor can it be pretended, 
that he has, in these respects, acted under a 
mistake. Independent of the admonition of 
the court, there are now before me the writ- 
ten instructions of counsel, as to what was 
proper and neeessarr to be done; and these 
instructions were not only known to the mas- 
ter, but were transmitted to Messrs. Costa, 
Guimaraens, & Co. It was certainly to have 
been expected, that the master, before leaving 
the country, would have given his final ex- 
planation of the real transactions, minutely 
and fully; and that at least, after the lapse 
of a year, he would have produced some orig- 
inal documents, either to himself, or to his 
asserted partner in this transaction, that 
would have assisted in the verification of his 
claim. It is in proof, that such documents 
actually exist The bills of lading of the in- 
voices Nos. 1 and 2 are without signatures, 
and if there be not a mis-translation (as I 
suspect there is) in the consignment, the pro- 
duction of the originals, in the possession of 
the shippers, would have been some corrobo- 
ration of the claim, especially if connected 
with the "letter of orders" referred to in 
the certificate of Mr. Da Costa of Lisbon. 

This certificate, independent of its not be- 
ing verified by oath, is essentially defective 
for evei*y purpose of farther proof. In the 
claim of the master, two thirds of the ship- 
ment were claimed, as the property of tlie 
master, and one third as the property of Mr. 
Francisco Gaudencio Da Costa of Maranham. 
In the certificate it is nowhere averred, that 
Mr. Da Costa of Lisbon is the same person, 
as Mr. Da Costa of Maranham. It was cer- 
tainly incumbent on the party to show this; 
and if a removal had taken place, to state 
at what time the event happened, and what 
was his real domicil at the time of shipment 
If this gentleman had never lived at Mai-an- 
ham, or had removed before the shipment 
was made, it would have thrown gi-eat doubt 
upon the master's veracity; and in no pos- 
sible view could it be an unimportant cir- 
cumstance in clearing away difficulties. The 
certificate states, that the invoices anuKsed 
to it, "are faithfully copied from the respec- 
tive original invoices of the merchandises 
therein specified, shipped at Liverpool on 
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board the San Jose Indlano, a Portuguese 
built vessel, and the property of a Portu- 
guese, Ignaeio Jose Felis master, bound for 
Rio de Janeiro, by Costa, Guimaraens, & Co. 
for account of the deponent, concerned in one 
third part of the capital and interest, and 
the other two third parts for account of the 
said captain of the same vessel, I. J. Felis, 
pursuant to the letter of orders given by the 
shippers to the above said captain; which 
said original invoices remain in his pos- 
session, together with their respective docu- 
ments sent to him by tlie aforesaid shippers." 
This is the whole of the certificate. It is 
somewhat remarkable, that neither the orig- 
inals, nor copies of these documents, and let- 
ter of orders, are produced, nor the time of 
their receipt mentioned by the claimant; nor 
does he pretend, that any authority or' or- 
ders were given by him for the shipment; 
nor is there shown any correspondence, or 
course of ti'ade, between himself and the 
shippers, from which an implied authority 
could be infeiTed. Consistently with the 
language of the certificate, the shipment 
might have been made without any authority 
express or implied, and without any inter- 
est in the claimant, except the nominal in- 
terest asserted in the papers. The letter, 
too, of the claimant, addressed to Mr. Sam- 
payo (the agent for the ship and cargo in 
this court) which accompanied the ceiiificate, 
shows in a verj^ marked manner his utter 
ignorance of tlie whole titinsaction. He di- 
rects him in eveiy thing to follow the in- 
sti-uetions, that Messrs. Costa & Co. have 
given, relating to this business. The letter 
is, of itself, calculated to awaken the strong- 
est suspicions; and, combined with the other 
circumstances, it cannot but raise a pre- 
sumption, that Mr. Da Costa of Lisbon is 
but a dramatic personage, ushered into the 
scenes, to act a part for the benefit of the 
original shippers, or some other concealed 
hostile ownex'. It is sufficient, however, that 
the shipment does not appear to have been 
made in pursuance of any orders; and it Is 
clearly settled, that every shipment remains 
on the account, and at the risk of the ship- 
pers, unless there be an express or implied 
authority to change the ownership of the 
property, and put it to the account, and at 
the risk of the consignee. 

Equally unsatisfactory is the affidavit of 
Mr. Da Costa of Liverpool. It is a naked 
declaration, in general terms, and unaccom- 
panied with a single original document, let- 
ter of orders, or statement, explanatoi-y of 
the manner or circumstances, under which 
the shipment was made. Not a single diffi- 
cultj", which appeared in the original papers, 
or in the account current, is attempted to be 
accounted for; though ceitainly it was pe- 
culiarly in the power of this gentleman, to 
have given the most ample and minute in- 
formation. 

Whether, therefore, we examine the proofs 
in the ease, or the defects, which the parties 



have had an opportunity to supply, and have 
neglected to do it, the case now presents 
even stronger doubts, than accompanied it 
at the original hearing. A claimant, assert- 
ing rights and interests before a prize court, 
must make them out by competent and suffi- 
cient proofs. The onus probandi rests on 
him (The Walsingham Packet, 2 C. Rob. 
Adm. 77; The Countess of Lauderdale, 4 C. 
Rob. Adm. 283); and if he fail to relieve the 
court from legal doubts as to his title, con- 
demnation must pass to the captors. There 
seems, indeed, but one way of explaining the 
almost total defect of evidence, to support 
the order of farther proof. And I think, that 
it is not a rash inference, that a minute dis- 
closure of the facts, on the part of the claim- 
ants and shippers would not aid the asserted 
claim, or sustain the explanations hereto- 
fore made. From the defect of the proper 
proofs, I condemn the goods in the invoices 
Nos. 1 and 2, as good and lai^'ful prize to the 
captors, with costs and expenses. 

[On appeal to the supreme court, the decree- 
of this court, as rendered in Case No. 12,322^ 
was affirmed. 1 Wheat. (14 U. S.) 208.] 



Case "No. 12,325. 

The SANTA ANNA. 

[1 Blatchf. & H. 79.] i 

District Court, S. D. New York. May, 1829. 

Maritime Liens — Surplus after Sale — Master's- 
Claim for Wages— Disbuksemexts. 

After the liens upon a libelled vessel are sat- 
isfied out of the proceeds of her sale, the sur- 
plus funds remaining in court are subject, as 
against the owner, to the master's claim for 
wages and for disbursements on account of the 
vessel up to the time of her seizure, but not for 
wages or disbursements after the time of hei 
seizure. 

[Cited in The Balize, 52 Fed. 415.] 

These were petitions in regard to the dis- 
position of the surplus moneys arising from 
the sale of a libelled vessel, the brig Santa 
Anna. 

BETTS, District Judge. This vessel has 
been libelled and sold to discharge seamen's 
wages, and the surplus, after satisfying the 
libellants, has been paid into court. Two pe- 
titions are now presented for these proceeds. 
One is by the master, who was engaged in 
June, 1828, and navigated the vessel until 
she was sold, and who seeks satisfaction for 
his wages and disbursements on account of 
the vessel, for that period. The other is by 
one Tracy, a creditor of the former owners 
of the vessel, and who represents that she 
was assigned to him as security for advances 
made in December, 1827. The letter of the 
former owners, to which he refers as evi- 
dence of the pledge of the vessel, asserts a 
positive sale of the vessel to Tracy for $4,- 
000, and that he is her true and lawful pro- 

1 [Reported by Samuel Blatchford, Esq., and 
Francis Howland, Esq.] 
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prietor. It would be unjust to allow him, 
<;lotbed with tliis double capacity of as- 
signee or owner, as his interest may lead 
him to act, now to put forward the one 
wliich may be most to his own advantage, 
and most prejudicial to the other petitioner. 
If, therefore, the claim of the master will- 
be at all strengthened by holding Tracy to 
the character of owner of the vessel, he has 
a right to require him, under the proofs pre- 
sented, to stand in court in that capacity 
alone. 

It appears to me that a very essential dif- 
ference exists between the privileges of a 
creditor who has a prior bona fide lien on a 
vessel, and those of the owner, in a contro- 
versy with the master relative to the pro- 
ceeds of such vessel after her sale upon 
liens. As against such creditor, I do not 
well perceive how the master could main- 
tain a claim for his wages, as the law seems 
settled that he has no lien on the vessel in 
that behalf, which he could enforce specific- 
ally, against her or against the moneys in 
court which represent her. The Favourite, 2 
G. Rob. Adm. 232; The Grand Turk [Case No. 
5,GS3]. But however this may be, he is en- 
titled to payment out of these specific mon- 
eys, as against the owner. As to his wages, 
he has a right to resort to this court for their 
recovery, by an action in personam against 
the owner, Willard v. Dorr [Id. 17,679]. The 
demand of a master, equally with that of a 
seaman, for wages, falls within the cogni- 
zance of a court of admiralty; and the de- 
cree, when rendered, will be made alike effi- 
cacious with respect to any means of the 
owner within reach of the process of the 
court. 

Although the marshal might not be able, by 
his execution, to reach funds deposited in 
court, still the court would not allow those 
funds to be paid over to the owner until the 
decree was satisfied, as no one can obtain the 
funds without satisfying the court that he is 
equitably entitled to them. The equitable 
power of the court would be ample to retain 
the funds, to enable a creditor to pursue his 
relief against them by biU in equity, or it 
might direct their application on its decree 
for a maritime demand, upon the petition of 
the libellant in such decree. Courts proceed- 
ing according to the course of the common 
law, have exercised a like authority over 
funds placed in court by virtue of process, or 
remaining in the hands of the officers of 
■court. Upon that principle, moneys in the 
hands of a sheriff, after satisfaction of the 
process which made them, have, on summary 
motion, been applied upon executions subse- 
quently delivered to him. Armistead v. Phil- 
pot, 1 Doug. 231; BaU v. Ryers, 3 Caines,- 84; 
Van Nest v. Yeomans, 1 Wend. 87. See, how- 
ever, Williams v. Rogers, 5 Johns. 163, and 
WUlows V. BaU, 2 Bos. & P. [N. R.] 376. 
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In some of the states of the Union, such 
funds have, by statute, been made subject to 
levy. The court of chancery, too, will exer- 
cise its broadest powers to retain and decree 
for a suitor whatever moneys, derived from 
or held by those who ought to respond to 
him, may be within its control. 

The authority of a court of admiralty is not 
less extensive and salutary, and, under like 
circumstances, is exercised in the same man- 
ner. Accordingly, although, for reasons very 
little consonant with the enlarged and re- 
medial principles cherished in this court, a 
master cannot maintain an original suit m 
rem for wages, or for materials or advances 
furnished by him to the ship under his 
charge, yet he is allowed to come in and ob- 
tain a satisfaction for his services and for 
such advances, from surplus moneys in court 
arising from a sale of the ship. Gardner v. 
The New Jersey [Case No. 5,233]; Zane v. 
The President [Id. 18,201], See, also. The 
John, 3 C. Rob. Adm. 288. The justness of 
the master's demand, in this case, is admit- 
ted by the other petitioner. A part of it is 
for disbursements made for the ship, and 
falls within the terms of the case of Gardner 
v.The New Jersey [supra], and the rest is for 
his own wages, and comes within the princi- 
ples already stated. The whole, it seems to 
me, should be treated by this court as if evi- 
denced by a decree for the amount. In the 
case of such a decree in form, the money 
would be withheld from the owner until the 
decree was satisfied; and I shall apply the 
like principles to the present state of facts. 
Holding that the master is entitled to have 
Tracy regarded in this application as the real 
owner, I shall order payment out of the sur- 
plus moneys in court to the amount of the 
master's account, both for disbursements and 
for his own wages up to the time the vessel 
was seized. 

The account of the master which accrued 
subsequently, did not arise from his charge 
and responsibility as master of the vessel, as 
she was then in the custody of the law; and 
if he was employed in port as keeper, by the 
marshal, he must obtain his compensation 
from the marshal; and it will be then for the 
court to decide whether the payment will be 
allowed the marshal in the adjustment of his 
accounts against the vessel. It does not ap- 
pear that Tracy ever assented to that employ- 
ment of the master, or had any knowledge ot 
it. Nor, if his acquiescence could be shown, 
would it probably vary the case, as the con- 
ti'act of Tracy or of the marshal with the 
master, would be regarded as personal and 
not of a maritime character coming within 
the jurisdiction of the admiralty, none of the 
parties having had authority, during the ar- 
rest of the vessel, to make contracts respect- 
ing her, except under the express order of the 
court. Order accordingly. 
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Case No. 1S,326. 

The SAJS[TA OLAUS. 

[1 Blatchf. 370.1 ^ 

Circuit Court, S. D. New York. Oct. Term, 
1848.2 

CoLT^isios — On Hudson Eiver — Lights — Whoi^ 
LY IN Fault. 
Where a collision occurred between two steam 
vessels, the O. and the S., on the Hudson river, 
the former going up and the latter down, and 
it appeared that the O. had but one light, that 
the night was dark and the weather thick and 
cloudy, and that, under those circumstances, a 
vessel carrying but one light, though moving, 
appears to an approaching vessel as if at an- 
chor, and her course can be determined only 
when very near, held, that even though the S. 
mistook the position of the O., yet as the want 
of two lights on the O. was calculated to and 
probably did mislead, the S. was not wholly in 
fault. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.! 

George W. Aspinwall and others, owners of 
the propeller Ocean, filed a libel in rem, in 
the district court, against the steamboat San- 
ta Glaus, to recover damages caused to the 
former vessel by a collision with the latter in 
the night time, on the Hudson river, just 
above Dunderbarrack Point, about 42 miles 
from New York, the propeller being bound 
up the river and the steamboat coming down. 
Both vessels were very much injured. The 
district court decreed in favor of the libel- 
lants [Case No. 12,327], and the claimants 
appealed to this court. The answer was 
amended in this court, and a large amount of 
additional evidence was taken, which varied 
the case altogether from that presented be- 
low. The facts sufficiently appear from the 
opinion of the court. 

Erastus C. Benedict, for libeUants. 
Edward Sandford, for claimants. 

NELSON, Cu-cuit Justice. The proofs in 
the court below and those on appeal leave no 
doubt whatever— First, that the propeller had 
but one light on board at and for some time 
before the happening of the collision; and 
secondly, that in a night as dark as the night 
of the collision, the weather being thick and 
cloudy, a vessel carrying but one light, al- 
though moving, appears to persons on board 
an approaching vessel as if she were remain- 
ing fast at anchor, and that it is very diffi- 
cult, if not impossible, for the latter to deter- 
mine the course of the former, until near 
enough to discern the situation of her hull. 

Two steamboats that met the propeller the 
same night below where the collision occur- 
red came near running afoul of her on ac- 
count of the above embarrassments, and only 
avoided the disaster b.y a rank sheer on dis- 
covering that she was in motion. They hap- 
pened to be in a position where they had 



1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 

2 [Reversina: Case No. 12,327.] 



room enough to escape by this manoeuvre. 
This seems to have been the impression of 
the court below on the proofs, but the fault 
was supposed to be countervailed and over- 
come hy the answer, which was considered as 
admitting that the position and course of the- 
propeller were seen by the steamboat in sea- 
son to have avoided her. That ground is 
now removed by an amendment of the an- 
swer, and the decision must depend on the 
effect of the evidence. This is full and unde- 
niable, both upon the point that the propeller 
had but one light, and also in respect to- 
the effect of that upon a vessel approaching. 

Under these circumstances it is impossible 
to hold that the steamboat was "wholly in 
fault. Even admitting that she misappre- 
hended the position of the propeller as she 
was coming around Dunderbarrack Point, as 
held by the court below (and in which view 
I am inclined to concur), yet, inasmuch as 
the want of a second light on the propeller 
was calculated to mislead and probably did 
mislead, the steamboat ought not to be held 
exclusively responsible for the consequences. 

I agree that, upon the evidence, it is some- 
what difficult to determine which of the ves- 
sels was in fault, the hands on each main- 
taining the proper navigation of their own 
vessel. I do not think the steamboat was in 
fault in taking the western side of the chan- 
nel. If she was in fault at all it was in not 
discovering that the propeller was hugging 
or intending to hug the western shore and in 
not passing outside of her. But she may 
have been misled by the propeller's having 
but one light, till it was too late to correct 
the mistake. Although I would not hold the 
propeller responsible for the damage to the 
steamboat, I do not think the latter should, 
under the circumstances, be held responsible 
for the damage to the former. 

Judgment revei-sed, without costs. 



Case No. 1S,3S7. 

The SANTA GLAUS. 

[1 01c. 428.] 1 

District Court, S. D. New York, Oct., 1846.2 

CoLi-isioN — Admissions in Answek — Ligqts — 
Role op Passing— Culpable Negligence. 

1. In an action in rem for a collision, the an- 
swer of the owners of the colliding vessel admit- 
ting facts to their prejudice will prevail in fa- 
vor of the libeUants against the testimony of 
the pilot of the vessel to the contrary. 

2. There is no positive provision of law com- 
pelling a steamboat running on inland waters 
in the night time, to carry two signal lights, 
one in her bows and the other suspended above 
the deck at her stern. 

3. The practice is an usual and useful one, 
and the omission to set them will be evidence 
of culpable negligence in the complaining vessel ; 
but if the pilot of the colliding vessel discovers 
her bows and heading, the absence of a head 
light upon her is no excuse for the collision. 



1 [Reported by Edward R. Olcott, Esq.] 

2 [Reversed in Case No. 12,326.] 
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4. The rule that two steam vessels going in 
opposite directions, and meeting in the night 
time, shall eadi port her helm, and botli pass 
to the larboard, is not of absolute obligation. 

5. "When one steamboat is ascending a river 
at her larboard side, within sisty or seventy- 
feet of the shore, and another is descending on 
her starboard so far ofE as to leave ample room 
for her safe passage, the two are not so meet- 
ing, within the sense of the rule, as to justify 
the descending boat attempting to run in shore 
of the other, or to require the latter to port her 
helm and steer to the starboard. 

6. A propeller, heavily laden, going up the 
Hudson river in the night, against an ebb tide, 
is justified by the usages of the river navigation, 
and upon general principles of marine law, to 
hug the western bank at or near Dunderbarraek 
Point, for the advantage of an eddy or slacker 
tide supposed to be found there, and other boats 
passing in the opposite direction are to be pre- 
sumed cognizant of such usage and opinions, 
and are bound to take precautions accordingly, 

7. The question of culpable negligence is not 
determinable absolutely by any rule of naviga- 
tion. These rules are not inflexible, and a ves- 
sel which* adheres to them in form may still be, 
at the same time, guilty of a tortious injury to 
another which fails to observe them. 

[Cited in The Pilot, Case No. 11,168.] 
[Cited in Austm v. New Jersey Steamboat 
Co., 43 N. Y. 78.] 

Tlie passenger steamboat Santa Claus, go- 
ing down the Hudson river, and the iron 
steam propeller Ocean, proceeding up the 
river, deeply loaded with coal, came in col- 
lision about twelve o'clock on tlie night of the 
5th of June, 1846, a quarter of a mile above 
Dunderbarraek Point, at the foot of the Horse 
Eace. The larboard guard of the Santa Clans 
was broken up, the outer timber wrenched off 
and driven nearly through the propeller, 
breaking a hole in her starboard bow, and 
was found passed athwart her seventeen feet 
under her upper deck. The Santa Claus re- 
ceived great damage in her guard timbers, 
wheel paddles and arms. The owners of the 
propeller attached the steamer, claiming com- 
pensation for the injuries caused by the neg- 
ligence or want of skill of the persons man- 
aging her. The case set up by the respective 
parties by the libel and answer is this: The 
libel alleges that the propeller is owned in 
Philadelphia, is of 190 tons burthen, and 
sailed from that port for Albany and Troy, 
on the 4th of June; that on the night of the 
5th she was violently and carelessly run 
into by the Santa Claus, about forty-two 
miles above New- York, a few rods above 
Dunderbarraek Point, the propeller then hav- 
ing two signal lights burning, one at the 
stem and the other at the main gaff; that the 
blow made a breach in her starboard bow, 
six feet in length by three feet in width. That 
the tide was ebb and strong and wind ahead, 
and the propeller was not making headway 
exceeding four miles the hour; that to avoid 
the strength of wind and tidq the propeller 
was kept close to the west side of the river, 
not more than three or fom: rods from the 
shore, after leaving Caldwell's landing. That 
on doubling Dunderbari-ack Point, the Santa 
Claus was discovered coming down the river 
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one-third across from the eastern shore, and 
apparently heading directly down the reach, 
on a line far eastward of the propeller and 
her course. That the propeller continued close 
to the west shore", till observing the Santa 
Claus had suddenly changed her course and 
was apparently heading directly for the pro- 
peller, when her helm was put hard a port, 
and her engine was stopped and backed, so 
that her headway became entirely deadened, 
and her engine kept rapidly backing when 
the Santa Claus ran upon her at high speed, 
striking her on her starboard bow with the lai-- 
board bow of the Santa 01aus,ocausing the in- 
juries before specified. That the propeller was 
at the time on a proper, safe and usual course 
in navigating that portion of the river, and did 
every thing promptly which ought to have 
been done to avoid the collision, and that 
it was out of her power to do so; but the 
Santa Claus, with ease and safety, could have 
avoided the collision, if those navigating her 
had not unskilfully and negligently steered 
across and upon the bows of the propeller; 
and that the damage was occasioned by the 
fault and mismanagement of the Santa Claus, 
and not that of the propeller. The answei* 
denies generally the statement of particu- 
lars made by the libellants, and avers that 
the facts were— That at about midnight of 
the 5th of June, the Santa Claus was running 
down the river on the usual and proper track 
and course, with an ordinal? head of steam, 
and at the rate of from twelve to fifteen 
miles the hour, and at a quarter of a mile 
above the turn of the Dunderbarraek, her 
pilot discovered the propeller below, half a 
mile to the southward and eastward, and 
three or four hundred yards from the west- 
em shore, having one light elevated above 
her decks, two masts, and her sails down, 
and he supposed her a vessel at anchor,, her 
head being up the river. That the pilot and 
crew of the Santa Claus did all in their pow- 
er, and exercised proper and due vigilance 
and skill to avoid the collision, and that it 
was caused by the wilful ignorance, careless- 
ness and negligence of the master, pilot and 
crew of the propeller. That it is usual and 
customary, and the law of the river for 
steamboats going up in turning Dunderbar- 
raek Point, to keep well to the eastward, so 
as to leave room fpr boats coming down to 
make that turn in safety; that the pilot of 
the propeller failed so to do, but headed 
to the northward and westward in violation 
of his duty, &c., &c. That steamboats meet- 
ing on the river are each bound to port their 
helm and turn to starboard or the right, so 
as to pass witih safety to the larboard of 
each other, but the pilot of the propeller ig- 
norantly and carelessly neglected so to navi- 
gate his vessel; but on the contraiy, star- 
boarded his helm and steered to the larboard. 
That the propeller was bound by law and the 
usage and custom of the river to carry and 
show two sufficient lights, one at her stem 
and the other raised above her stem, but 
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that she had at the time no light at her stem; 
and that at the time of the collision she was 
widely out of her proper track and place. 
The answer also charges the ignorance and 
Incompetency of the pilot and crew of the 
propeller. 

The points contested upon the hearing, and 
to which numerous witnesses were examined, 
turued eliiefiy on the inquiry whether the pro- 
peller was guilty of culpable negligence on 
the occasion which caused the collision com- 
plained of. Those charged against her re- 
lated to her position in the river and her 
proximity to t^e western shore, and particu- 
larly to her omission to display a stem and 
stern light; and that runmng with only a 
light hoisted above her stern disabled the 
Santa Olaus detennining how she was head- 
ing, and from taking proper measures to 
avoid her. JIuch time was consumed in tak- 
ing proofs on that branch of the defence. It 
was overlooked on both sides, until the evi- 
dence had closed and the argument was open- 
ed, that It was stated in the answer "that 
the pilot (of the Santa Glaus) discovered a 
vessel with two masts and her sails down, 
distant about half a mile to the southwai-d 
and eastward, and about three or four hun- 
dred yards from the western shore; he sup- 
posed it to be a schooner at anchor, her head 
being up the river." This dispenses with the 
necessity of setting forth in detail the evi- 
dence given to this point by both parties. It 
was regarded as a cardinal fact, touching the 
condition and navigation of the propeller, to 
ascertain whether she was so fitted and con- 
ducted ^s to render it uncertain to the ap- 
proaching vessel how she was heading, and 
the explicit declaration of the claimants in 
their answer that the pilot knew her head 
was up the river being considered by the 
court conclusive against them on that point, 
the evidence at large is omitted. 

The other facts in the case will sxiffilciently 
appear in the opinion of the court. 

E. C. Benedict, for libellants. 
Geo. F. Schufeldt, for claimants. 

BETTS, District Judge. The libel and an- 
swer stand in flat contradiction in respect to 
the courses and positions of the two vessels 
immediately preceding the collision. The 
statements in these pleadings do no more 
than form issues between the parties upon all 
the material facts connected with the trans- 
action, except in one particular, in which the 
answer makes an allegation affording evi- 
dence in behalf of the libellants, which, in 
my judgment, disposes of that branch of the 
controversy. The proof is pretty satisfactory 
that the propeller had but one light burning 
at the time she was first seen from the Santa 
Olaus. The one placed at her bow, as the 
night came on, had burned out, or was extin- 
guished without the knowledge of her crew, 
when the two vessels came in sight of each 
other. 
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The testimony of masters and pilots experi- 
enced in the navigation of the river prove 
clearly that placing one light above the stern 
of a steamer, and another in her bows, is of 
essential aid to vessels meeting her in deter- 
mining her true position and course. Tho 
law requires at least one light to be plainly 
exposed (Act July 7, 183S, § 10 [5 Stat. 306]), 
and the practice of exhibiting two in the 
above arrangement has become so general as 
to authorize the presumption that navigators 
will be governed by the expectation that all 
steamers in motion in the night time conform 
to it. The necessity or value of this trim 
consists in its furnishing a sure means to ves- 
sels nearing her to determme the direction of 
her head. This the experts almost unani- 
mously testified could not be ascertained by 
the stern light without the aid of a head 
light. The omission of that signal, without 
other equivalent warning, would, in my oi)in- 
ion, show the propeller guilty of negligence or 
misconduct, and would excuse the Santa 
Olaus in not employing higher cai'e and pre- 
caution for avoiding her. Bullock v. The La- 
mar [Case No. 2,129]. That ground of de- 
fence is taken from tlie claimants by their 
answer, and they must be held to have 
known the position and direction of the pro- 
peller, as well from seeing her stern light and 
the direction of her head or bows, as if a 
light had been at her stem also. Steamers 
are not required by positive law, nor any au- 
thenticated custom of the maritime law, to 
carry and exhibit a light both on the stem 
and stem when running in the night time. 
It has become a common and commendable 
practice to do so, particularly in the naviga- 
tion of inland waters, as an increased meas- 
ure of precaution. It would undoubtedly, in 
this instance, have afforded the Santa Glaus 
a better means, in connection with the steni 
light, to detei-mine the bearing of the pro- 
peller than she could derive from the exhibi- 
tion of a stern light alone, and that, in a 
nautical point of view, is all the importance 
of having two lights. The act of congress 
(July 7, 1838, § 10) compels steam vessels to 
carry one or more signal lights at night. No 
edict of any maritime code is shown requir- 
ing more than one to be exhibited. And it 
is of no consequence whether any light is 
shown, if the approaching vessel has plain 
notice without it, of eveiy thing its exhibition 
could communicate. Here the pilot of the 
Santa Olaus saw the bow of the propeller. 
That supplied him a range line to her stern, 
and thus apprised him whether she was at 
anchor swinging on the tide, or moving to- 
wards him on a direct or oblique line. 

The only essential fact, then, to be deter- 
mined is, whether the propeller was in a 
wrong position, or was unskilfully or care- 
lessly navigated in reference to the course 
and position of the Santa Olaus. If, however, 
the claimants became in that manner ap- 
prised of the heading of the propeller, the 
blame of the collision would be cast upon 
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them, leaving no ground of excuse because 
notice was not given of her direction by a 
signal light at her head. The maritime law 
settles no determinate course or direction ves- 
sels are hound to take when approaching each 
other. The exigencies of the particular case 
must govern. There are general rules of 
navigation which furnish guides on orduiary 
occasions, hut they do not necessarily excuse 
or charge fault or liability in all cases of. col- 
lision. One of those usages and rules is, that 
steamboats running in opposite directions 
shall, when meeting on coincident or approx- 
imating lines, port their helms or bear ofiE to 
starboard, and thus give each other a berth 
to larboard. The usages in the United States 
and the Trinity rules in. England recognise 
this mode of navigation as the proper one to 
be pursued, and a deviation from it wiU 
raise a presumption of want of skill and good 
conduct in the vessel committing such devia- 
tion,. But none of those rules are absolutely 
inflexible. They give way and accommodate 
themselves to emergencies as they arise. 
They' are employed as standards by which 
courts of admiralty regulate, in a general 
sense, their appreciation of the care, skill or 
fidelity with which the respective vessels 
have performed their duties in case of a col- 
lision. Westm. Rev., No. 42, Sept., 1844; 3 
Kent, Oomm. 230; The Hope, 1 W. Rob. 
Adm. 157; The Friends, Id. 478; Abb. Shipp. 
308. And this state has, by statute, estab- 
lished a like provision. 1 Rev. St. p. 682, § 1. 

It is not definitely settled what the bear- 
ing of approaching vessels must be towards 
■each other to constitute a meeting, within the 
legal import of the term. It probably would 
be understood to signify that when the ad- 
vance of the vessels in a common direction 
which must apparently, if continued, bring 
them into collision, each must then change- 
her course by bearing " off to the right, or 
show adequate reasons excusing that move- 
ment. The purpose and spirit of these laws 
of navigation aim at the safety of the ves- 
sels. The method designated is wholly sec- 
ondary, and every rule is satisfied when the 
vessels go clear, although they pass each oth- 
er on the starboard side and in near conti- 
guity. The Friends, 1 W. Rob. Adm. 478. 
It is eminently proper that a strict observ- 
ance of any of these regulations should be 
avoided when there is a plain risk in adher- 
ing to them, and it is entirely in the power of 
-either vessel to escape a collision by depart- 
ing from the methods prescribed by the rules. 
But X should think this a case in which the 
■customary mode of porting the helm was 
properly adopted by the Santa Glaus, provid- 
■ed the evidence showed that the two boats 
were meeting in the sense of the rule, when 
she bore off to the right. 

In the agitation and confusion necessarily at- 
tendant upon a collision in the night time, it 
must always be difficult to determine, with 
I'easonable certainty, how either vessel was 
conducting at the moment, or what would 
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have been the best measure either or both 
could have pursued in the exigency to avoid 
or lessen the danger. In the present case, 
when the danger of collision was discovered to 
be imminent, the two vessels were crowded 
towards the west shore, the persons on board 
of each believing the other vessel was fur- 
thest out in the river, arid pressing on them 
from that direction. It is testified by the 
pilot of the Santa Glaus and several hands on 
board her, that they observed the propeller 
down the river, east of their course, and head- 
ing westwardly towards them, and they port- 
ed their wheel once, and quickly repeated the 
movement, pressing it down until their boat 
was brought withui fifty feet of the west 
shore, where the propeller drove into lier. 
bows on, 3*ust abreast her wheel guards, and 
fifty feet aft her stem. It is incredible that 
those witnesses could have been aware of the 
nearness of their vessel to the west shore 
when they made that movement, for it in- 
volved her inevitable desti'uction had she not 
been intercepted by the propeller. She was- 
arrested in full speed at fifty feet from the 
shore. Nothing in her power to do could have 
saved her at that point from going head on 
upon the rocks. The pilot, engineer and fire- 
men of tlie propeller testify that the Santa 
Glaus, immediately before the collision, varied 
her course from one straight down the river 
and well east of them, to the starboard, and 
directly towards them, and came down upon 
them whilst they were endeavoring to escape 
her, just passing her stem across the pro- 
peller, and sti-iking her starboard bow with 
the larboard guards of the Santa Glaus, and 
with such force as to break off the facing of 
her guard and drive it entirely through the 
propeller. 

The disaccord in the opinions of the wit- 
nesses as to particulars connected with the 
collision would naturally arise from the per- 
turbation of the moment, and the different po- 
sitions from which objects were viewed by 
them, and the court might be compelled, if the 
testimony was confined to the facts observed 
when the vessels were in the act of striking, 
to regard the fault as inscrutable, or equally 
imputable to both parties. But it seems very 
plain to my mind, from all the circumstances 
in proof, that the pilot of the Santa Glaus 
mistook the position of the propeller, from 
the time he first observed her, and that her 
position and course was always westward of 
his position and course, and not to the east- 
ward, as he supposed, and under that misap- 
prehension he made the desperate attempt 
to crowd his vessel between the propeller and 
the shore, thinking, no doubt, he was several 
hundred yards east of it. The testimony of 
Babcock, May and Bradley, on board the pro- 
peller, is positive that she was running close 
to the west shore, within a distance of four 
or five rods. The pilot states that he hugged 
the rocks as near as was safe. This evidence 
is corroborated by Peter Van Elton, who ob- 
served the progress of the boat from his ves- 
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sel. (anchored neai* Caldwell's.) He says, 
"Slie sheered in near Cald-well's, close to the 
shore, and kept close round the point, going 
round it a short distance from it." Although 
Morey, pilot of the Santa Glaus, Conklln and 
Turner, who were in the wheel-house with 
him, and Hubbard, a deck hand, all testify that 
the propeller, when seen by them, was three 
or four hundred yards eastward of the point, 
(or one-third of the width of the river,) and 
east of the Santa Olaus, so far as to leave am- 
ple room for the latter to pass to the west, 
yet this is only matter of opinion and esti- 
mate; they point to no fixed objects which en- 
abled them to form that judgment or verify 
its justness. The answer is probably incor- 
rectly copied in stating "the Santa Olaus was 
a quarter of a mile above the turn, (at the 
point,) when she discovered the propeller, 
about half a mile to the southward and about 
three or four hundred yards from the western 
shore," because the testimony of the pilot and 
other witnesses speaking to that fact all rep- 
resent the Santa Glaus as one-half or a mile 
above the point when they discovered the pro- 
peller to be in motion, and they allege the 
collision actually took place a quarter of a 
mile above the point. This must manifestly 
be what the claimants intended to aver in 
their answer. 

The preponderance of evidence upon these 
statements is clearly with the libellants. 
Their witnesses, all on the propeller but 
one, speak with certainty as to her position 
in relation to the west shore, a line of land 
almost vpithin their reach, whilst those of 
the claimants wei'e out in the river upon a 
vessel moving rapidly, and they judge fx-om 
the apparent bearing of a high light, dis- 
tant from them half a mile or a mile, and 
looked at in the night time in thick weather. 
In these circumstances it would be more 
probable they would mistake largely her dis- 
tance from the shore than that her officers 
and crew could. The facts proved on both 
sides, moreover, support the superior accu- 
racy of the libellants' witnesses on this 
point. The vessels came together eighty 
rods above the point, and only fifty or sixty 
feet (between three and four rods) from the 
west shore. They were running at the rela- 
tive speed of four to one, the Santa Olaus 
going twelve to seventeen miles the hour 
and the propeller three to four, and accord- 
ingly the former would come down the riv- 
er a mile whilst the latter was ascending a 
quarter of a mile, and assuming that the 
Santa Glaus was at either point of distance 
testified to by her pilot and crew, above the 
place of collision when she sheered off west- 
wardly, it would be physically impossible 
that the propeller could have advanced up 
the river three-quarters of a mile, and west- 
wardly three or four hundred yards, during 
the time the Santa Glaus, at her high speed, 
was descending one-half a mile or a mile. 
The direction of the propeller westwardly, 
observed by the Santa Glaus, could not have 



been, therefore, as supposed on board the- 
latter, a course commenced whilst the for- 
mer was still below, and several hundred 
yards east of the point, but must have been,, 
as described by the pilot of the propeller, 
her direction on turning the point of rocks 
and hugging close to the west shore, which, 
according to the chart and diagrams of the- 
river in proof, would necessarily lead her to 
steer and head N. "W. and W. N. W. It is 
palpable that the pilot of the Santa Claus^ 
must have miscalculated the distance of the 
propeller from him and the shore, when he- 
made his sheer west, and followed it by a 
second one to counteract her bearing in that 
direction. His movements made after h& 
had passed Van Wagenen's Island would, 
consistently with all the testimony, account 
for his intercepting the propeller at the 
spot the two vessels struck. The diagrams 
and the line of courses described by the dif- 
ferent experts, and concurred in by those 
managing the Santa Glaus, connected with 
the testimony in the cause, demonstrate, to 
my judgment, that the error was wholly on 
the part of the Santa Glaus, and that if she 
had not sheered to the west, but had held 
the course she had been running to the 
moment of porting her helm, she would have 
gone widely to the east of the propeller, or, 
had only one sheer been made, would have 
cleared her. A slight angle of deviation tO' 
larboard, commenced three or four hundred 
yards off, would certainly have brought the 
Santa Glaus east of the track of the pro- 
peller; because she had been worked round 
at right angles to the shore when brought 
into collision, in running less than that dis- 
tance on her sheer to starboard. The effort 
to get the shore side under a wrong impres- 
sion of the true distance and course of the 
propeller, thus brought the Santa Glaus al- 
most perpendicularly across the path of the 
latter; indeed a tangent further round, for 
her port guards struck the starboard bow 
of the propeller. 

The true position of the two vessels rela- 
tive to each other, and their respective 
movements being thus ascertained, the re- 
maining inquiry is, whether the propeller 
had wrongfully placed herself in the way of 
the Santa Olaus, or, which is the same 
thing, whether she was blamahle for not 
going to the eastward of the latter. The 
lights of the Santa Glaus were distinctly 
seen when she came round the Nose, by the 
pilot of the propeller, the latter then being 
off the point of rocks, probably from one to 
two miles distant from the Santa Glaus. 
He had before determined to run close to 
the west shore, and accordingly took no pre- 
cautions in respect to the Santa Glaus, leav- 
ing her an abundant breadth of channel to- 
the east. Admitting that the two vessels 
were at that time on the same north and 
south line, on the track proper for the 
Santa Glaus to pursue, and which the pilot 
of the propeller was bound to suppose she 
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•would hold, was lie required to go east of 
that line, so as to keep the Santa Olaus on 
his larboard side, of could he justifiably 
course up along shore west of it? The 
usage or law is by no means peremptory or 
inflexible, that steamboats shall each steer 
to the right when approaching and meeting 
on the same track. Like other general rules 
this must yield to the necessities and reason 
of particular cases, even when the vessels 
are brought into dangerous prosimity, and 
each relies upon the other that her move- 
ments will conform to that rule. Abb, Shipp. 
pp. 311, 312, § 4. Reefs or shoals, or other 
impediments in the way, eddies, currents 
or tides may impede or prevent one vessel 
observing the rule on her part, and cast on 
the other the duty of avoiding her; or she 
may take a course opposite to that indi- 
cated by the rule when there is reasonable 
ground to believe such proceeding necessary 
to her safety or more secure navigation. 

In the case of The Friends, Dr. Lushing- 
ton discusses the effect of extraordinary con- 
tingencies, and holds that they must afford 
exceptions to the standing rule, however 
positive its terms may be, and in that case 
admitted a vessel, though out of the re- 
quired course, to recover damages sustained 
from a collision in that situation. 2 W. 
Bob. Adm. 485. A circumstance adverted 
to as of weight in that case also exists in 
this, that the vessel was deviating from 
the course prescribed by the rule of naviga- 
tion with a view to a more favorable state 
of tide. The testimony of the pilot of the 
propeller is corroborated by that of experts 
upon the river, that ui a strong ebb-tide 
there is a species of eddy or reaction of tide 
close in by Caldwell's or the point, which 
aids a vessel ascending; and even if this 
was a mistaken opinion, the pilot should be 
presumed to have acted under an honest 
persuasion that such was the fact, and to 
have passed close up the west shore to avaU. 
himself of that advantage, his vessel being 
heavily loaded and of feeble propelling pow- 
er. This consideration would be of weight 
to show that he was not proceeding negli- 
gently and improvidently in that direction, 
but I think the fair weight of evidence 
proves an advantage was to be obtained by 
him in that mode of navigation, and it was 
the duty of the Santa Glaus to have antici- 
pated that slow vessels might be foimd at 
such state of tide in that locality, and 
shaped her course to meet the contingency. 
This case was a disastrous one to the Santa 
Olaus, both in injuries to the boat, and more 
especially in the destruction of the life of a 
person on board; and from the nature of 
her employment, as well as the character 
of her officers and crew, no imputation can 
justly be made of want of skill for her man- 
agement, or of an anxious desire to employ 
it, so as to protect herself and other vessels 
she might encounter. But on the evidence I 
am consti-ained to say, that on the occasion 
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in question she was, through mistake and 
want' of proper precaution, put off the proper 
course, so as to bring her into collision with 
the libellants' vessel, and cause an injury to 
the latter, which the owners of the Santa 
Glaus are bound to indemnify. 

I shall accordingly decree that the libel- 
lants recover their damages occasioned by 
the collision, and that the Santa Olaus be 
condemned in the amount It must be re- 
ferred to a commissioner, upon the proofs 
in court and other pertinent evidence, to in- 
quire into, ascertain and report these dam- 
ages to this court 

NOTE. The above case was removed by ap- 
peal to the circuit court, where "the answer 
was amended, and a large amount of additional 
evidence was taken which varied the case al- 
together from that presented below;" and in 
October term, 1848, the decision of the district 
court was reversed. [Case No. 12,326.] No 
opinion at large was given by the circuit court, 
and the decision of the court below is therefore 
reported. 
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District Gourt, S. D. New York. Oct., 1868. = 

Bill or IjAding— Special Clause— Delivery of 
Oaboo — Agest. 

1. Under an ordinary bill of lading, delivery 
on a wharf of the goods transported by tJie 
vessel is sufficient, provided due notice he given 
to the consignee, and provided the different con- 
signments are properly separated, so as to be 
open to inspection by their respective owners, 
and a fair opportunity is afforded to the con- 
signee to remove his goods. 

[Cit«d in Dibble v. Morgan, Case No. 3,881; 
Unnevehr v. The Hindoo, 1 Fed. 629; The 
Surrey, 26 Fed. 794; Bonanno v. The Bos- 
kenna Bay, 36 Fed. 698.] 

2. Under sudi a bill of lading, the carrier is 
responsible for the value of the goods, if he de- 
liver them to the wrong person, even though by 
mistake or imposition. 

[Cited in Willis v. The City of Austin, 2 Fed. 
415.1 

3. Where a bill of lading for cotton contained 
the following clauses: "It is expressly under- 
stood that the articles named in this bill of lad- 
ing shall be at the risk of the owner, shipper, 
or consignee thereof, as soon as delivered from 
the tackles of the steamer at her port of desti- 
nation, * * * and they shall be received by 
the consignee thereof package by package, as so 
delivered, and, if not taken away the same day 
by him, they may (at the option of the steam- 
er's agent) be sent to store, or permitted to lie 
where landed, at the expense and risk of the 
aforesaid owner, shipper, or consignee," held, 
that such clauses were not unreasonable, and 
were such as a court should enforce. 

[Cited in Willis v. The City of Austin, 2 Fed. 
413.] 

4. Where 142 bales of cotton were shipped on 
board a vessel, under bills of lading containing 
the above special clauses, there being also other 
cotton on hoard, and, on the arrival of the ves- 
sel, the consignee of the 142 bales paid the 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Affirmtd in Case No. 12,330.] 
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freight on them, and sent carts to remove them 
before any of them were discharged, and all of 
the 142 bales were discharged from the vessel 
■on the wharf, but thirteen of them were not 
received by the consignee, and it did not appear 
what had become of them, but, after all the oth- 
er consignees had received all the cotton which 
they claimed, there remained on the dock thir- 
teen bales without marks, which did not form 
part of the 142 bales, the cotton having been 
unladen bale by bale, and the mate of the ves- 
sel having tried to separate the various con- 
signments after the bales were landed, and 
having required receipts to be given for all the 
cotton that was removed from the wharf before 
he would allow it to be removed, held, that the 
vessel was not liable for the value of the miss- 
ing bales. 

5. The duty of the vessel, under the bill of 
lading, was discharged when the cotton was put 
■on the dock. 

[Cited in Willis v. The City of Austin, 2 Fed. 

4:Xo.J 

6. Under the bill of lading, the consignees, 
having had due previous notice, were boiind to 
examine each bale as it left the vessel's tackles, 
and was deposited on the wharf, and see if it 
was their cotton. 

7. Any custody or control of the cotton on the 
wharf which the mate assumed to exercise 
over it was unauthorized, and he had no right 
to demand a receipt before allowing it to be re- 
moved from the wharf. 

In admiralty- 

E. H. Owen and S. P. Nash, for libellauts. 
G. Donohue and L. B. Bunnell, for claim- 
ant. 

BLATCHFORD, District Judge. This 
libel is filed against the steamer Santee, to 
recover the sum of $5,000, as the value of 
thirteen bales of cotton shipped from Mo- 
bile to New York by that vessel. The libel- 
lants' claim is founded on two bills of lad- 
ing, one dated January 19, 18G6, for seventy- 
two bales, and the other dated January 24, 
1866, for seventy bales. The shipment was 
by Baker, Bobbins & Co.; and each bill of 
lading specifies that the bales of cotton de- 
scribed in it (and the marks on which are 
given in the bills of lading) shall be deliver- 
ed at the port of New York, the dangers of 
the seas, &c., excepted, to the libellauts. 
Sawyer & "Wallace, or their assigns. Each 
bill of lading also contains, following the 
foregoing delivery clause, these words: "It 
is expressly understood that the articles 
named in this bill of lading shall be at the 
risk of the owner, shipper, or consignee 
thereof, as soon as delivered from the tackles 
of the steamer at her port of destination 
(the collector of the port being hereby au- 
thorized to grant a general order of discharge 
immediately after the entry of the ship), and 
they shall be received either at New York or 
Brooklyn, by the consignee thereof, package 
by package, as so delivered, and if not taken 
away the same day by him, they may (at 
the option of the steamer's agents) be sent 
to store or permitted to lay where landed at 
the expense and risk of the aforesaid owner, 
shipper, or consignee." The one hundred and 
forty-two bales were properly marked and 



numbered when they were shipped, with the 
same marks and numbers set forth in the 
bills of lading. The entire cargo was cotton, 
except that there was one bag of wool. 
There were, in all, on board, seven hundred 
and ten bales of cotton, shipped under bills 
of lading. On the arrival of the steamer 
at New York, the libellauts paid the freight 
to the agents of the steamer, on the one hun- 
dred and forty-two bales of cotton, on the 
presentation of a bill therefor by such 
agents, and before any of the cotton was un- 
laden from the vessel. Only one hundred 
and twenty-nine of the bales specified in the 
bills of lading came to the possession of the 
libellauts. The whole one hundred and 
forty-two bales were unladen from the ves- 
sel at New York, and placed upon the wharf. 
After all the parties, except the libellauts, 
who claimed cotton that was on board of the 
vessel, had removed from the wharf such 
cotton as they desired to remove, there re- 
mained on the wharf thirteen bales of cot- 
ton, but none of those bales corresponded, 
as to mark or number, with any of the 
bales consigned to the libellauts, and it is 
clear, from the evidence, that no one of those 
thirteen bales was cotton consigned to the 
libellauts. It is not denied by the claimant 
that the vessel was bound to deliver, under 
the bills of lading, the identical bales of cot- 
ton that were shipped. The claimant insists, 
however, that the responsibility of the ves- 
sel under the bills of lading was discharged 
by the unlading of the cotton specified in the 
bills of lading, from the vessel, and its de- 
posit on the wharf, after notice to the Ubel- 
lants of the arrival of the vessel and of the 
place where the cotton would be discharged. 
In regard to this point, not only did the li- 
bellauts know of the an-ival of the vessel, 
and pay the freight on the cotton, but it is 
shown that the libellauts sent eartmen with 
carts to the wharf where the vessel was ly- 
ing, to receive the cotton, before the vessel 
commenced to discharge the cargo. The li- 
bellants claim that the vessel failed to comply 
with the bills of lading, in not delivering the 
thirteen bales to the libellauts, and in wrong- 
fully delivering them to some other party. No 
evidence is given to show what became of those 
thirteen bales. The libellauts also claim that 
the special clause in the bills of lading does 
not relieve the vessel from liability; that the 
conditions contained in it are unreasonable 
and should not be enforced; that if the con- 
signees were required under it to receive 
the cargo, package by package, then the en- 
tire cotton on board should have been as- 
sorted on the vessel, and the lot belonging 
to each consignee should have been deliver- 
ed by itself and at one time; that as, in this 
ease, no separation was attempted until aft- 
er the cotton was landed on the wharf, the 
consignees were thereby absolved from the 
duty of receiving the cotton package by 
package; and that, notwithstanding such spe- 
cial clause, the general rule is applicable to 
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this case, Tivhich requires tliat the different 
consignments in a cargo, shaU, ^vhen dis- 
charged, he separated hy the vessel, so as to 
render them accessible, to their respective 
consignees. It is shown that in this ease the 
cargo of cotton was unladen, hale hy hale, 
as it came to hand, without reference to 
what consignment it belonged to; that the 
mate of the vessel, who had charge of the 
unlading of her, tried to separate the various 
consignments of cotton, and among others, 
the consignment of the libellants, after the 
hales were landed, and that receipts were re- 
quired hy the mate, and were given, for all 
the cotton that was removed from the wharf, 
before it was allowed by him to be removed. 
It is insisted by the libellants that this 
course of conduct shows that the vessel 
claimed, retained, and exercised possession 
of the cotton after it was landed on the 
wharf; that, therefore, the mate, acting for 
the vessel, must have made a wrong deliv- 
ery of the thirteen bales of cotton; and that 
the case is thereby taken out of the opera- 
tion of the special clause in the bill of lad- 
ing. 

The special clause in question is, so far as 
my observation extends, one recently introduc- 
ed into bills of lading, and I am not aware 
that any judicial construction has been given 
to it The general law, in the case of an 
ordinary bill of lading, containing merely the 
usual clause for delivery to the consignee 
at the port named, is well established— that 
delivery on the wharf of the goods trans- 
ported by the vessel is sufficient, provided 
due notice be given to the consignee, and 
provided also the different consignments are 
properly separated so as to be open to inspec- 
tion by their respective owners, and a fair 
opportunity is afEorded to the consignee to 
remove his goods, but that the carrier is 
responsible for the value of the goods if he 
delivei-s them to the wrong person, even 
though by mistake or imposition. The Eddy, 
5 Wall. [72 U. S.] 481, 495; Story, Bailm. § 
545b; The Hunti-ess [Case No. 6,914]. Un- 
der the ordinary bill of lading the due and 
proper separation of the goods by the carrier 
for the use of the consignee is an indispensa- 
ble prerequisite, in addition to notice to the 
consignee of the time and place of delivery, 
to relieve the carrier from responsibility. 3 
Kent, Comm, 215; The Eddy, above cited; 
The Ben Adams [Case No. 1,289]. But, I 
think the mle is different in regard to a bill 
of lading containing the special clause in 
question. That clause seems to have been 
introduced in view of the law as settled in 
regard to what is required to constitute a 
delivery under an ordinary hill of lading. It 
seems to have been framed expressly to re- 
lieve the vessel from the responsibihty of 
separating the different consignments on the 
wharf after they are unladen. It provides, 
first, that the cotton shall he at the risk of 
the consignee as soon as it shall be "delivered 
from the tackles" of- the vessel, at New 
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York. If the case rested on this clause 
alone, there might be a question as to the 
meaning of the word "delivered," and, al- 
though the clause does not speak of a de- 
livery to any person, but only of a delivery 
"from the tackles of the vessel," it might 
fairly be argued that the word "delivered"" 
is here used in the same sense in which it 
is used in the earlier poi-tion of the bill of 
ladhig, where provision is made for a delivery 
to the consignees— a sense, the meaning of 
which is fixed as above explained. But the' 
clause goes on to provide, secondly, that the 
cotton shall he received either at New York 
or Brooklyn, by the consignee thereof, "pack- 
age by package, as so delivered." The words 
"so delivered," mean, as delivered from the- 
tackles of the vessel; and this branch of the 
clause shows that the delivery from the tackles- 
of the vessel is, in the view of the parties- 
to the contract, something distinct, as an act,, 
from the receipt of the article by the con- 
signee. This second branch of the clause 
authorizes the vessel to deliver the cotton 
from her tackles, package by package, that 
is, bale by bale, and requires the consignee to- 
receive each hale as and when so delivered. 
But, even under tliis clause, it might perhaps 
be properly contended that the delivery fi-om 
the tackles intended by it is a delivery to the 
consignee, and not a delivery to some . other per- 
son. The third branch, however, of the clause, 
provides, that if the cotton, after it shall be 
so delivered from the tackles, shall not be 
taken away the same day by the consignee, it 
may, at the option of the agents of the vessel, 
he "sent to store," or be "permitted to lay 
where landed" at the expense and risk of the 
consignee. This provision is not ambiguous,, 
and plainly shows that the parties intended 
that a landing of the cotton on the wharf, 
at the place of destination, should be re- 
garded as a delivery of it from the tackles 
of the vessel. All three branches of the 
clause must be construed together. "When so 
construed, there is no room for doubt as ta 
what the contract is. As each hale of the 
cotton is landed on the wharf from the tackles 
.of the vessel, the responsibility of the vessel 
in regard to it ceases, and the risk of the 
consignee in regard to it commences. I agi-ee 
that if the vessel discharges the cotton from 
her tackles upon the cart of some other pei'-* 
son than the consignee, she makes a wrong 
delivery of it, and her responsibility for it 
continues. But that is not the present case. 
As each bale of this cotton left the tackles- 
of the vessel, and was deposited on the wharf, 
the consignees, having had due previous no- 
tice, were bound to examine it and see wheth- 
er it was or was not their cotton. Any cus- 
tody or control of the cotton, which the mate 
of the vessel assumed to exercise after the 
cotton was landed on the wharf, was in vio- 
lation of the terms of the bills of ladhig, and 
was wholly imauthorized. After it was placed 
on the wharf from the tackles of the vessel, 
the mate had no right to require from the 
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consignees a receipt for it, and they had the 
right to take it -without giving a receipt for 
it Under the special clause, the consignees 
undertoolx the entire obligation of seeing to 
the removal of their cotton from the wharf, 
and the responsibility of the vessel, in re- 
gard to the cotton, ceased as soon as it was 
landed on the wharf from her tackles. The 
vessel was not bound to separate the libel- 
lants' cotton, either on the vessel or on the 
wharf, from the cotton of other parties, ex- 
cept by landing it, bale by bale, on the wharf. 
By landing the libellants' cotton on the 
wharf, the vessel afforded to them all the 
opportunity to remove the cotton from the 
wharf which she was bound by her contract 
to afford, and made all the designation and 
separation of the cotton which she was bound 
to make. Such landing on the wharf, after 
-due previous notice, was a deliveiy to the 
right person, the freight having been paid, 
even though the wrong person afterwards 
obtained possession of the cotton. 

It is argued on the part of the claimant, 
that this interpretation of the bills of lading 
is inconsistent with the doctrine, that the 
vessel's lien on the cargo for freight con- 
tinues after the landing or unlading of the 
cargo, and that the vessel may, after such 
landing of the cargo, refuse to deliver it to the 
consignee till the freight is paid. Certain 
Logs of Mahogany [Case No. 2,559]. No 
such question arises in this case, as the freight 
was paid in advance of the unlading. But 
I do not perceive the inconsistency suggested. 
Under the bills of lading in question here, 
the cotton was at the risk of the consignee 
as soon as it was landed on the wharf, but, 
if the freight had not been previously paid, 
the vessel would have had a right to retain 
possession of tlie cotton so on the whai-f, and 
her lien for freight on it would have con- 
tinued. Tlie consignee could not have claim- 
ed that such landing was such a delivery 
to him as to destroy the vessel's lien on 
it for the freight, while at the same time, 
the clauses in the bills of lading in regard to 
the risk of the consignee would have operat- 
ed m full force. In the Case of One Hun- 
dred and Fifty-One Tons of Coal [Id. 10,520], 
it was held, that the mere manual delivery 
of an article by a carrier to the consignee, 
''does not, of itself, operate necessarily to dis- 
charge the carrier's lien for the freight, but 
the delivery must be made with the intent 
of parting with the lien. 

I perceive nothing um-easonable in the con- 
ditions of these bills of lading, and nothing 
that a court should hesitate to maintain. The 
conti-act is a plain one, deliberately entered 
into by intelligent commercial men, and the 
libellants had it entirely in their power to 
comply with its terms by stationing a proper 
person to watch for their cotton as it left the 
tackles of the vessel for the wharf. 
The libel must be dismissed, with costs. 

[On appeal to the circuit court, the decree of 
this court was affirmed. Case No. 12,330.] 
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Circuit Court, E. D. New York. Nov. 26, 186T. 

Collision — Demdrkage— Compensation. 

The fact that the claimant in a suit, in rem, 
for a collision, by putting repairs on .the libel- 
lant's vessel, before suit was brought, made 
her worth more than she was worth before the 
collision, furnishes no reason for refusing to the 
libellant a recovery for demurrage, for the time 
occupied in making such repairs. 

[Appeal from the district court of the United 
States for the Eastern district of New York.] 

This was a libel, in rem, filed in the district 
court, in a case of collision. The claimants had 
repak-ed the damage done to the libellant's ves- 
sel, but refused to pay any demuiTage, for the 
time occupied in making repaks, and the libel 
was filed to recover such demuiTage. The dis- 
trict court decreed for the libellant [case unre- 
ported], and the claimants appealed to this 
court. The ground taken, on the appeal, was, 
that no demurrage ought to be recovered, for 
the reason that, by the repairs, the vessel had 
been made worth more than she was worth 
before the collision. 

THE COUKT held, that the ground taken 
furnished no reason for reversing the decree be- 
low, and that it must be affirmed. 
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Circuit Court, S. D. New York. March 19, 
1870.2 

Bill of Lading — Failure to Deliver — Carriers 
— Notice op Discharge of Cargo. 

1. Where a bill of lading, covering the ship- 
ment of bales of cotton by a vessel, contained 
a clause that such bales should be at the risk 
of the owner, shipper, or consignee thereof, as 
soon as delivered from the tackles of the vessel 
at her port of destination, and that they should 
be received by the consignee thereof, package 
by package, as so delivered, and that, if not 
taken away the same day by him, they might 
be permitted to lie where landed, at the risk 
of such owner, shipper, or consignee, the con- 
signee libelled the vessel for the non-delivery 
of some of the bales. It appeared that the 
consignee had proper notice of the arrival of 
the vessel, and of her discharge, and that the 
proffer of dischai-ge was at a reasonable and 
proper time, and that the consignee had an 
opportunity, by reasonable diligence, to iden- 
tify his cotton and receive it, and it was placed 
safely on the wharf, when discharged, and was 
not actually delivered by the agents of the ves- 
sel to another party: ffeld, that the vessel was 
not liable for the loss of the cotton. 
[Cited in Willis v. The City of Austin, 2 Fed. 
413; The Surrey, 20 Fed. 794; Constable 
V. National Steamship Co., 14 Sup. Ct. 
1068, 1075.] f ' i ^i. 

[Distinguished in Collins v. Burns, 63 N. Y. 
5.] 



1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirming Case No. 12,328.] 
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2. It was the duty of the carrier, notwith- 
standing such special contract, to give reason- 
able notice of the arrival and discharge of the 
vessel, to land the goods at a proper time, and 
to give to the consignee a fair opportunity to 
identify his goods, and receive them into his 
care. 
[Cited in The Boskenna Bay, 40 Fed. 93; 

Constable v. National Steamship Co., 14 

Sup. Ot 1068, 1074, 1075.] 

[Appeal from the district court of the United 
States for the Southern district of New Yort,] 

This was an appeal in admiralty, from a de- 
<5ree of the distiict court dismissing the libel. 
[Case No. 12,328.] 

Edward H. Owen, for libellants. 
Charles Donohue, for claimant. 

WOODRUFF, Ch:cuit Judge. The libel in 
this case is filed for the purpose of charging 
the steamer Santee with the value of thirteen 
hales of cotton, part of two certain shipments 
of cotton, together consistuig of one hundred 
and forty-two bales, from Mobile to New 
York, which thirteen bales the libellants allege 
were not delivered as required by the bills of 
lading. Those bills contain this special clause: 
"It is expressly imderstood, that the articles 
named in this biU of lading shall be at the 
risk of the owner, shipper, or consignee thereof, 
as soon as delivered from the tackles of the 
steamer at her port of destUiation; and they 
shall be received either at New York or Brook- 
lyn, by the consignee thereof, package by pack- 
age, as so delivered; and, if not taken away 
the same day by him, they may, (at the option 
of the steamer's agents,) be sent to a store, or 
permitted to lay where landed, at the expense 
and risk of the aforesaid owner, shipper, or 
consignee." 

The steamer brought a cargo of 710 bales of 
cotton for various consignees, all of which 
were discharged from the vessel on the dock. 
When the cai'tmen who were engaged in re- 
moving the cotton stopped work, there re- 
mained on the dock thirteen bales, which the 
witnesses for the libellants testified were not 
part of the 142 bales consigned to the libel- 
lants; and the charge is that thirteen bales 
belonging to the libellants were removed by 
some other person or persons, and did not come 
to their possession. 

The proof that the libellants did not receive 
the full number of bales mentioned in their 
bills of lading was not very precise; but, as- 
suming that they failed to receive their thir- 
teen bales, the question arises— who must bear 
the loss of the thu'teen bales, which must have 
been stolen after tbey "weie placed on the dock, 
or were, by mistake, carted by other cartmen 
to other consignees? On this point, the owner 
of the steamer claims, that, under the special 
terms of the bills of lading, he had discharged 
his whole duty, and placed the cotton at the 
risk of the libellants. Such was the view of 
the subject taken by the court below, and the 
libel was dismissed on that ground. 

The special clause in the bills of lading is, 
of course, to be treated as the contract between 
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the parties, and as expressing a condition upon 
which the carrier assumed the duty to trans- 
port at tie rate of compensation therein ex- 
pressed. It was plainly intended to relieve 
the carrier from any risk or responsibility for 
the safe keeping of the goods after the delirery 
thereof from tht vessel. It is, however, in 
respect of the manner of such delivery, to re- 
ceive a reasonable construction; and no obli- 
gation otherwise resting upon the cai'rier is 
relaxed, except such as is expressed or rea- 
sonably implied in the special clause itself. 
Thus; the carrier was still bound to give suita- 
ble information to the consignees, to enable 
them to attend and receive the goods, and 
themselves assume and exercise that care and 
responsibility of which the carrier was to be 
relieved. The delivery to be proffered at tiie 
ship's tackles must also be at a reasonable 
and proper time, in order to such attendance 
by the consignees. Moreover, the act of dis- 
charging from the vessel, and the opportunity 
to receive at the ship's tackles, must be so 
conducted, that, by reasonable diligence, the 
consignees or their servants may identify the 
property, and receive it into their care. But, 
these conditions having all been complied with, 
and the agents of the consignees being present 
to receive the goods, the carrier was not 
bound to watch the property after it passed 
beyond the ship's tackles, to see that it was 
kept safe, or protected from removal, through 
mistake or design, by third persons. Amd, 
once more, the carrier must be held responsible 
if he or his servants, through negligence, make 
an actual delivery of the goods to a third per- 
son. 

It is not claimed, in the present case, that 
the libellants had not due and sufficient notice 
of the arrival of the vessel, and of her dis- 
charge; or that the time was not, in all re- 
spects, reasonable and proper. It is claimed 
that the libellants used due diligence, but that 
the discharge of the goods was so conducted 
that they were unable to receive and take care 
of the goods "when landed; and, also, that the 
goods were in fact delivered by the servants 
of the carrier to the wrong person or persons. 
The proofs, although they create a strong 
presumption that the goods were can-ied away 
by some person or persons not entitled to re- 
ceive them, wholly fail to show that there was 
an actual delivery by the servants of the car- - 
rier to such person or persons. On the con- 
trary, the inference is, to my mmd, quite 
clear, that the goods were removed after they 
had been deposited on the dock, and without 
any active instrumentality of the carrier's serv- 
ants. The question of liability becomes nar- 
rowed down, therefore, to the enquiry, whether 
the discharge of the vessel was so conducted 
that the libellants might, by reasonable dili- 
gence, have taken these goods and assumed 
and exercised due care thereof, and, as a 
question connected therewith, if not involved 
therein, whether the libellants did use such 
diligence. On these questions, it is to be ob- 
served, tliat the express agreement was, that 
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the consignee should receive the cotton, pack- 
age by package, as delivered from tlie tackles 
of the steamer. The carrier, thei-efore, was 
not bound to set ^ watch over the cotton after 
it had been removed beyond the reach of the 
tackles, and was accumulated upon the dock 
awaiting removal. That duty the shipper or 
his consignees assumed, when they consented 
to receive the cotton, package by package, and 
that it should be at then- risk as soon as de- 
livered from the tackles. On the extreme ques- 
tion, what, under such a bill of lading, the 
carrier should do in a case in which the con- 
signee* could not be found, or should not ap- 
pear at all to receive the goods, it is not neces- 
sary to express an opinion. Here, the consig- 
nees did appear, paid the freight, and were in 
attendance for the purpose of receiving the 
goods. 

The first officer of the steamer, who super- 
intended the discharge of the cargo from the 
vessel, testifies, on the part of the claimant, 
that he commenced as soon as he received 
the custom-house permits; that he stood on 
the wharf and, as fast as the cotton came 
over, took the marks, and put each lot by 
itself as fast as he could discern the marks; 
that all consignments to the various parties 
were put by themselves, as far as he could 
discern the marks, comparing the marks with 
his cargo-book; that there were some six 
bales on which he could see no marks; that 
those, also, be kept b.v themselves until the 
last of the cotton was delivered, and they 
were a part of the thirteen bales which re- 
mained on the wharf, and were afterwards 
stored; that the whole cargo of 710 bales 
was delivered upon the wharf; that the cot- 
ton consigned to the libellants was placed on 
end by itself; and that they were about four 
days in all in discharging. The testimony on 
behalf of the libellants shows, that the dis- 
charge commenced as early as the 16th of 
February; but that the cotton of the libel- 
lants' was not all carted from tlie wharf until 
the 22d, and one bale was cai-ted on the 23d. 
If this testimony is to be believed, the deliv- 
ery was conducted with due regard to the 
rights of the libellants. The libellants' wit- 
nesses sa3% however, that, although the deliv- 
ering ofiicer "tried to sort out the libellants' 
cotton, he did not do all of it." But it is not 
shown that the agent of tlie consignees, if 
at the ship's tackles, had not an opportunity 
to identify his cotton, and take proper care 
of it. On the contrary, the inference is that 
the agent of the vessel was there to co-operate 
with and assist therein. 

The chief complaint insisted upon is, that 
the several lots of cotton were not separately 
stowed on the steamer, and that, therefore, 
the several bales in any lot were not consecu- 
tively delivered; and it is insisted that the 
consignees were not bound to have a person 
in attendance to receive the bales, bale by 
bale, unless they were delivered consecutive- 



ly. Whatever liability may rest upon the car- 
rier if there be unreasonable delay, from any 
cause, in making delivery of the goods, I am 
of opinion that this claim of the libellants 
cannot be sustained. It is according to the 
express conti'act, that the cotton shall be re- 
ceived bale by bale /is delivered from the 
tackles; and this action is not brought for 
not delivering' in due season or with sufficient 
rapidity, or for detaining the libellants, and 
subjecting them to too great expense or con- 
sumption of their time. 

What, then, was the diligence of the libel- 
lants; and did they attend according to the 
contract, for the identification and receipt of 
their cotton? Their principal cartman sent 
there five trucks for cotton of the libellants, 
and cotton consigned to another house. He 
himself was not there when the discharge 
commenced, and, apparently, he was present 
but once while the discharge of the cotton 
was in progress. His son received a part of 
the cotton, and carted it away; but he did 
not see all of the cotton that was received, 
and cannot say how many bales he saw 
taken. Obviously he, being himself engaged 
in carting to the store, did not attend to the 
delivei-y at the ship's tackles. But he says 
that, when he was absent, Tilden was pres- 
ent. Tilden went to the steamer after she 
had begun discharging, and says that he 
thinks he attended that day, the 16th, and 
every day, to receive cargo, but he cannot 
say how many bales he "got personally." 
He says: "I did not watch as it came out, to 
see whose it was. I paid no attention, nor 
did any one from Sawyer, Wallace & Co.," 
the libellants, "as it came out." This, with 
other cii-eumstances disclosed by the evidence, 
shows, that the libellants did not assume the 
care of the cotton as it was delivered from 
the tackles; that they paid no regard to the 
obligation to receive it, package by package, 
as so delivered; and that they were occupied 
in carting from the accumulating quantity 
on the wharf, either for themselves or the 
other house whose cotton they also carted, 
overlooking entirely the provision in the bills 
of lading, that, package by package, as de- 
livered from the tackles, the cotton was to be 
at the risk of the consignees. If the actual 
discharge of the cargo was, as the mate tes- 
tifies, completed in four days, exclusive of 
Sunday, they were occupied two days, at 
least, after that, in removing the cotton from 
the wharf. Other cartmen were there, and 
no doubt, there was some embarrassment in 
taking the cotton away. But, under the spe- 
cial conti-act, this did not cast on the steamer 
the duty of watching the cotton, to see that 
no one took away cotton to which he was not 
entitled. 

I think the libellants failed to put the 
steamer in fault, and that the libel was prop- 
erly dismissed. The decree must, therefore, 
be affirmed. 
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Case ]Sro. 13,331. 

SANTIAGO V. MORGAN et al. 

[Hoff. Op. 447.] 

District Court, N- D. California. July 9, 1831. 

Pilots — Negligence — Association of Pilots — 
Partseksuip. 
[1. A licensed pilot, who, with the wind blow- 
ing off a shoal in fair weather and open day- 
light, runs his vessel upon it, is liable for re- 
sulting damages; and it is no defense that the 
vessel was unprovided with a hawser, by means 
of which she might have been warped off with- 
out injury.] 

[2. An association of licensed pilots owning 
a boat, in the name of which bills for services 
of the individuals are made out, collected, and 
credited, and to which moneys paid to the indi- 
viduals are turned over, the profits, after de- 
ducting expenses, being equally divided, is a 
partnership, and liable for the misfeasance or 
negligence of one of such pilots while employed 
in piloting a vessel.] 

In admiralty. 

E. Cook, for libelant. 

Jno. H. Saunders, for respondents. 

HOFFMAN, District Judge. This was a 
libel in personana for a marine tort. The In- 
jury complained of, is the unskilfulness and 
negligence of the respondent Morgan, in run- 
ning the ship Eliza, under his charge as a 
licensed pilot, on the Tonquin Shoal in this 
harbor. It seems that Morgan came on board 
the ship on the morning of the 4th January. 
The vessel had previously sustained consider- 
o able injury from a collision the night before, 
and when boarded by the pilot she was in a 
situation of some danger. She was, however, 
extricated and got under way by the pilot 
without any difficulty or extraordinary exer- 
tion. She commenced her course, and about 
dusk was run on the shoal, and sustained the 
damage for whidi this action is brought. 

Much testimony was taken at the hearing 
which I do not think it necessary minutely 
to consider. It is asserted by those on board 
the Eliza, that the wind was free, being from 
the southwest; while^ the witnesses on the 
part of the respondents maintain that it was 
from the southeast The course made by the 
vessel, from the point where she was got un- 
der way to the shoal where she strack, was 
not far from east southeast, and it is some- 
what difficult to perceive how that course 
could have been made with a southeast wind; 
the pilots, however, assert, by strikingthe lee 
bow of the vessel to force her to windward, 
and the court cannot disregard the opinion of 
experts on such a point. But, in the view 
I take of the case, the inquiry is immaterial. 
It is on all sides conceded, that the wind was 
such as enabled the vessel to make a direct 
and safe course to her anchorage. Assuming 
the wind to have been southeast, the diffi- 
culty was not to keep off the shoal, but to 
get on it. It seems to be established, that the 
usual and proper course of the vessel was 
along the shoal on which she struck. The 
pilots, it is true, testify more strongly. They 
21FED.0AS 27 
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assert that the shoal is b7 no means dan- 
gerous: that vessels touch upon it almost 
daily; and that they should regard the 
chances of striking upon it as deserving of lit- 
tle consideration. But this court cannot con- 
sider running upon any shoal as the usual and 
proper mode of navigating vessels in or out 
of this harbor. It must regard the pilot as 
bound to avoid running a ship ashore, even 
though, in his opinion, it may be done without 
danger; and if he, relying upon previous es- 
capes, should by undue want of caution in- 
cur such a hazard, the risk and the loss 
should be his own. That such an accident is 
not always unattended with danger, the expe- 
rience of the Eliza sufficiently establishes. 

But it is alleged that the immediate cause 
of the accident was the vessel's being taken 
aback, and it was supposed by the counsel for 
the respondents, that she had already passed 
the shoal an hour and a half, and that on 
being taken abaci:, she drifted astern and 
gi-Qunded. Without advei-ting to the gro^ 
negligence on the part of the pilot, involved in 
the supposition, that on good anchorage 
ground, in the immediate vicinity of vessels 
safely moored, he suffered his ship to drift " 
upon a shoal he had passed an hour and a 
half before, it is enough to say, that there 
is no evidence to sustain the hypothesis. By 
the testimony of the respondents' witnesses, 
the wind was from the southeast; but they 
all agree that on approaching the shore the 
wind hauls more to the southward. This 
change of the wind Is in some degree relied 
on when accounting for the course actually 
made by the vessel. The shoal lay to the 
southward of the course of the vessel. It is 
evident that if the wind hauled to the south- 
ward, it would become more free instead of 
heading off the ship. 

It is asserted that the ship was in a condi- 
tion so disabled as to be peeuliai-ly exposed to 
such an accident But she was in the same 
condition when the pilot took charge of her, 
and it would have been easy for him, know- 
ing that condition, to have avoided all possi- 
bility of danger. His course, it is true, lay 
along or near the shoal, but not on it. Nor 
can I perceive how I can acquit a pilot of neg- 
ligence who, with the wind blowing off a 
shoal, in fair weather and open daylight, runs 
his ship upon it It was exactly the kind of 
danger to enable vessels to avoid which his 
services were required and his office estab- 
lished by law. Much stress was laid on the 
fact that the ship was unprovided with a 
hawser, by means of which, it is suggested, 
she might have been warped off the shoaL 
But that experiment was tried by Capt. Simp- 
ton the next morning without success, nor can 
the court say whether an effort made imme- 
diately after the accident might not have had 
the same result. It is to be remembered, also, 
that Capt. Simpton found means to run a 
line to the shore by using the clew lines and 
other ropes for the purpose,— an expedient 
which does not seem to have occurred to air. 
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Morgan. But this action is not brought for 
omitting to warp the ship of£ the shoal, but 
for running her on it. The pilot ought to 
have known whether there was a hawser on 
board before he ran the risk of putting his 
sliip on sliore, relj'ing on the hawser to ex- 
tricate him without injury. If he were guilty 
of negligence in getting on the shoal, it does 
not seem to lie in his mouth to say that if she 
had some other equipments, she might possi- 
bly have escaped with less damage. I have 
not thought it necessary to consider what is 
the precise degi'ee of liability the law fixes 
upon a pilot. For I think he is, in this ease, 
liable, under either view of the law that has 
been taken. 

The only remaining point to be considered 
is whether these defendants are jointly liable 
with Mr. Morgan as partners. It appears in 
evidence that the pilots are divided into "as- 
sociations of six pilots each." Each of these 
associations owns a boat with which the busi- 
ness is conducted. It is proved that all the 
moneys paid to individual pilots belonging to 
a boat are brought in to a common agent and 
credited to the boat. The profits, after deduct- 
ing expenses, were eoually divided amongst 
those belonging to the boat. It further ap- 
pears that bills for pilotage by individual 
pilots were made out in the name of the asso- 
ciation, collected by the agent, and credited 
to the boat. Under these circumstances I am 
xinable to conceive any definition of a partner- 
ship which would not include an association 
like the one described. Any member of it 
would be clearly entitled to an account, and 
each participated in the profits, as such, and 
wiis liable for his proportion of the losses. 
It follows that the partnership must be liable 
for malfeasance or negligence committed by 
one of the partners in the coui^e of his em- 
ployment and within the scope, and while en- 
gaged in performing the business of the part- 
nership. 11 "Wend. 571, 18 Warden, llo. 

No evidence of the amount of injui-y sus- 
tained by the libellants was given at the trial, 
that inquiry having been reserved by consent 
until the question of liability should be deter- 
mined. It must therefore be refen-ed to the 
commissioner to take testimony on that point, 
and report the result to the court. 



Case 'No. 12,333. 

The SANTIAGO DE CUBA. 

[4 Ben. 204.] i 

District Court, B. D. New York. June. 1870.2 

Collision at Sea — Steamers Ckossing — ^Lookout 
— Lights — Imperfect Screen. 

1. The propeller B. was going along the coast 
of New .lersey, heading south half west, with 
all her lights set, but having her side lights so 
imperfectly screened, that their rays crossed at 
her stem. She saw, off her port bow, and dis- 
tant two or three miles, the white light, and 
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here reprinted by permission.] 
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afterwards the green light of the steamship 
S. which, bound from Havre to New York, was 
running northwest by north. No material 
change of course was made by either vessel, 
till they were close together, when the B. 
ported, and the S. starboarded, and the vessels 
came together, the S, striking the B. abaft 
amidships on the port side, nearly at right an- 
gles: JBeld, thai, in this position, it was the 
duty of the S. to avoid the B., and of the B. 
to keep her course as she did. 

2. The burden was therefore on the S. to 
show that her omission to avoid the B. arose 
from some fault on the part of the B. 

3. The condition of the screens on the B. was 
faulty. 

4. The cause of the collision however, ,was 
not that defect in the screens of the B. but 
a negligent lookout on the S. by reason of 
which the lights of the B. were not seen, till 
the vessels were in close proximity, when the 
helm of the S. was starboarded. 

5. The S. was therefore solely responsible for 
the collision. 

These were four actions tried together. 
The first was brought by Jacob Lorillard, 
owner of the steamer Brunette, against the 
steamship Santiago de Cuba, the second by 
Hem-y Lyles, Jr., a shipper of cargo on board 
the Brunette, against the Santiago de Cuba, 
the third by Edward Murphy, also a shipper 
of cargo on the Brunette, against the San- 
tiago de Cuba and Jacob Lorillard, and the 
fourth by the North American Steamship 
Company, owners of the Santiago de Cuba, 
against Jacob Lorillard. The actions arose 
out of a collision which occurred off Squam 
Inlet, on the night of February 1st, 1870, be- 
tween the steamship Santiago de Cuba, a t 
large steamer, of 1,(300 tons burden, bound 
from Havre to New York, and the Brunette, 
a propeller of 200 or 300 tons burden, bound 
from New York to Philadelphia. 

Man & Parsons, for the Brunette. 
T. E. Stillman and Be^be, Donohue & 
Cook, for the Santiago de Cuba, 

BENEDICT, District Judge. These are 
four cases, which have been tried together, 
and in which the court is called on to de- 
termine by whose neglect it was that these 
two steamers came together without slack- 
ening speed, on a clear starlight night, in 
an open sea, no other vessels being near to 
interfere with their movements. 

On examining the testimony introduced 
to prove the various faults which these ves- 
sels charge upon each other, I find little con- 
tradiction as to many of the material facts. 

It appears that the Brunette, at the time 
of the collision, was bound on her regular 
trip from New York to Philadelphia. From 
the Tavern Houses, her eoui-se down the 
coast was south half west, the proper course 
for that locality.' She carried a white light 
and green and red side-lights burning bright- 
ly, and her master was on deck in charge 
of her navigation. The night was clear star- 
light, with a fresh breeze from the north- 
west, under which, with jib and spanker set, 
the propeller was steaming at the rate of 
nine or ten knots an hour. 



£21 Fed. Cas. page 419J 



(Case No. 12,332) SANTIAGO 



When about off Squam Inlet, those in 
<;liarge of the Brunette observed a "white light 
■off her port how, and distant some two or 
three miles. Soon after, a green light was 
•discerned, and it became apparent that a 
steamer was approaching the course of the 
Brunette, and having the propeller upon her 
starboard bow. The green light was examin- 
■ed by the master of the propeller with his 
^lass, and her course then judged to be north- 
west by north. This proved to be correct. 
She was the Santiago de Cuba, bound from 
JSavre to New York, then on a course north- 
wept by north, running at a speed of six 
Tcnots with all her lights set. No material 
■change of course was made by either vessel 
until they were close upon each other, when 
the Bmnette ported, and the Santiago star- 
"boarded, and immediately the vessels were 
in contact, the Santiago striking the Bur- 
nette on her port side, abaft midships, nearly 
at right angles, but standing a little forward 
on the Brunette. The Brunette sank almost 
instantly, only part of her crew saving their 
lives, and the Santiago was seriously in- 
jured. 

These facts show that the course of the 
Santiago was such as to impose upon her 
the duty of avoiding the Brunette, while the 
-duty of the latter was to hold her course, as 
•she did. The burden is, therefore, upon the 
"Santiago to show, that her omission to avoid 
the Brunette arose from some fault on the 
part of the latter. Several faults are char- 
ged upon the Brunette, of which the evidence 
requires me to consider here but a single one, 
and that relates to her side-lights. It is con- 
ceded that the propeller carried a white 
masthead light, and that she also had red and 
^reen side-lights in her fore-rigging, which 
were burning brightly; but it appears that 
the side-lights "tvere so screened as to permit 
"the rays to cross at the stem. She was a 
narrow vessel, it is true. Nevertheless her 
«ide-lights were improperly screened if they 
•crossed at the stem, inasmuch as by this 
arrangement they would show across the 
"bows immediately ahead, and the arc of the 
three lights, which is the arc of doubt, would 
t)e rendered too broad to enable a vessel ap- 
proaching within a reasonable distance, to 
-determine in time the course of the vessel 
from her lights. 

It is accordingly claimed, in behalf of the 
■Santiago, that the Brunette was seen off 
their starboard bow, showing a green light, 
from which those in charge of the Santiago 
Tvere led "to suppose that the course of the 
Brunette was south-southeast, and as the 
vessels were approaching with green to 
green, the Santiago was thereby misled into 
the belief that she was not called on to alter 
Tier course. This position, which is now re- 
lied on by the Santiago as the controlling 
feature of the ease, is not very distinctly 
taken in her pleadings. While the averment 
that the lights of the Brunette were not prop- 
erly set, is sufficient to permit proof of the 



condition of the screens,' the general nature of 
the averments affords some ground for the ar- 
gument that so much stress was not intend- 
ed to be placed upon the defective screens, 
when the pleadings were drawn, as has been 
since done. 

But I make no point upon the pleadings. 
The difficulty with the position is, that the 
evidence discloses the fact that the side- 
lights of the propeller, although burning 
brightly, were not seen at all by those in 
charge of the Santiago until the vessels were 
close together, and a collision imminent. A 
reference to the testimony of the witnesses 
produced by the Santiago will make this ap- 
parent. Thus Cornelius, who was the officer 
in charge of the' deck of the Santiago, and 
to whose testimony, respecting what was 
seen and done on his own vessel, the owners 
of the Santiago cannot object, says that 
when he saw the green light, he ordered his 
wheel hard a-starhoard; and his evidence, 
as well as that of the wheelsman who obeyed 
the order, shows that the vessels were in 
contact by the time the order was executed. 
He also says that he gave no signal what- 
ever to the engineer before the vessels struck, 
which tends to show a sudden consciousness 
of the immediate presence of an approaching 
vessel. 

If the officer in charge of the Santiago had 
noticed the Brunette over his starboard bow 
three miles off, as he says, and upon a south- 
southeast course, it is not probable that she 
could have drawn so near him as to show her 
hull, without causing him to slack his speed. 
If, as the wheelsman and others of the wit- 
nesses say, the Brunette, when seen, bore 
about north, and was supposed to be on a 
south-southeast course, the fact that she 
n eared the Santiago at all was sufficient to 
put the officer of the deck on his guard. The 
proximity of the vessels to each other is al- 
so indicated by the evidence of the wheels- 
man, that when he observed the Brunette's 
green light, the vessels were about to cross 
courses immediately. Further, the wheels- 
man says that he saw the hull of the Bru- 
nette before he received the order, which the 
officer of the deck says he gave when he 
saw the green light Of course, the vessels 
were close together when the hulls could be 
seen. These statements, added to the sig- 
nificant omission to caU out, from either of 
the seamen who were forward, any testi- 
mony calculated to show the distance run, or 
time which elapsed after they saw the Bru- 
nette before "the collision, coupled with the 
statement made in the pleadings of the San- 
"tiago, that the green light was seen when 
her helm was starboarded, and about or just 
before the time the Brunette's helm was 
ported, at which time the vessels were with- 
in 75 or 100 yards of each other, constitute 
a strong body of testimony adverse to the 
position that seeing the green light of the 
Brunette led to the omission of any effort on 
the part of the Santiago to avoid her. The 
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truth undoubtedly is, that the Brunette's 
lights were not discovered at all until close 
at hand. This is not only shown by the evi- 
dence already referred to in regard to the 
green light, but by the conceded fact that 
the red light of the Brunette was not seen 
until she was near by. This port light was 
burning brightly, and capable of being seen 
at a long distance. The course of the Bru- 
nette was such as to display it to the Santi- 
ago, and yet it was not seen until the last 
moment. An attempt has been made to ac- 
count for this circumstance by the sugges- 
tion tliat the light was hid by the jib, until 
opened by the sharp sheer of the propeller 
at the last moment. No witness states that 
the jib hid the light, which was upon the out- 
side of the fore-rigging, and I am not able 
to determine from any evidence in the case 
that, with the wind northwest, and course 
soutli half west, the jib would hide the port 
light from the observation of a vessel ap- 
proaching three points on the port bow. In 
this connection, it is worthy of remark that 
the pleadings of the Santiago aver that the 
red light was never seen, and so the officer 
of the deck testified when first upon the stand, 
but when recalled by the court, he said very 
positively that the red light was seen, after 
he saw the green light, and that it was when 
he saw the green light that he gave the order 
to hard a-starboard. The wheelsman, who 
does not agree with the officer as to the num- 
ber of orders given, says that seeing the red 
light was the occasion of the order hard a-star- 
board. 

These obsei-vations respecting the testimony 
of the witnesses produced by the Santiago in- 
dicate the view which I take of this case. I 
consider it beyond reasonable doubt that the 
cause of the collision was the failure of those 
in charge of the Santiago to discover in time 
the course of the Brunette. 

Tlie position and course of the Santiago 
made it incumbent on her to keep the most 
careful watch for vessels, across whose 
courses she was known to be running. The 
Brunette might have been seen at a long 
distance, and if she had been, and due atten- 
tion had been paid to her, the impression 
stated in the pleadings, that she was run- 
ning south-southeast, would have been at 
once corrected. For no matter what lights 
she showed, being seen about north— three 
points on the starboard bow, her bearing, as 
she came on, would in a very short distance, 
indicate that she was not running to east of 
south, but to west of south, as she was in 
fact. In that locality a steamer approaching 
from the starboard, would naturally be sup- 
posed to be upon a course south by west, and 
I cannot suppose that any officer seeing a 
steamer two miles off his starboard bow, 
showing a green light, and which he sup- 
posed was running south-southeast, would 
see her draw in ahead, and close to him, and 
yet keep up his speed. 

The evidence shows why the Santiago nei- 



ther slackened speed, nor changed her course. 
The Brunette was not noticed until the ves- 
sels were close together, and there was no 
time to stop, to hail or to do anything with 
proper consideration. I do not therefore 
take time to discuss other features of this 
case, which have presented themselves in 
my study of the evidence, for I consider its 
controlling feature to be, the failure of those 
in charge of the Santiago, . to discover the 
couree of the Brunette in time to avoid her; 
and I cannot doubt that if as vigilant a 
watch for approaching vessels, had been 
kept by the officer in charge of the Santiago, 
as was kept by the master of the Brunette, 
and as the position of the Santiago demand- 
ed, the course of the Brunette would have 
been . discovered, and she would have been 
easily avoided. For this neglect she must 
be held to be solely responsible for the dam- 
ages which resulted. 

In the action of Edward O. Murphy, libel- 
laut, therefore let the libel against the own- 
ers of the Brunette be dismissed, and a de- 
cree entered against the Santiago de Cuba. 

In the actions of Henry hjles, and of 
Jacob Lorillard, let the decrees be for the li- 
bellant, and in the action of the North Amer- 
ican Steamship Company, let ttie libel be dis- 
missed. 

[NOTE. The owners and the mortgagee of 
the steamship Santiago de Cuba appealed from 
this decree. The circuit court held that both 
the Brunette and the Santiago de Cuba must 
contribute to the whole loss, and that if, upon 
the ascertainment of the whole loss, the con- 
tribution due from the Santiago de Cuba to the 
fund, over and above her own loss, should be 
sufficient to indemnify the owner of the cargo 
of the Brunette, it shoulJ be applied to that pur- 
pose. If not, then the parties should be heard 
on the question by whom, if by any one, the 
deficiency should be made good. Case No. 12,- 
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Case ^"0. 13,333. 

The SANTIAGO DE CUBA. 

NORTH AMERICAN STEAMSHIP CO. v, 
LORILLARD. 

MURPHY V. The SANTIAGO DE CUBA 
Gt ah 

[10 Blatchf. 444.] 1 

Circuit Court, E. D. New York. Feb. 25, 1873. ^ 

Cohiiisios — Right op Way — (jhaxge of Course. 

— PUESL'MPTIOS — iMPliOPEU SCKEENS — 
Al'PORTIOSMEKT OF LoSS. 

1- In a collision between two steam vessels, 
the S. and the B., the 14th rule (Act April 29, 
1864; 13 Stat. 60,) that, "if two ships under 
steam are crossing, so as to involve risk of 
collision, the ship which has the other on her 
own starboard side shall keep out of the way of 
the other," was applied to the S., and the 18th 
rule (Id. 61), that, where "one of two ships 
is to keep out of the way, the other shall keep 
her course," was applied to the B, 

2. The B. naving changed her course, it was 
held that such change was made in the jaws of 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.! 

2 [Modifying Case No. 12,332.] 
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peril, and was justified by the circumstances, 
and tended, in some slight degree, to increase 
the chances of escape. 
[Cited in The Athabasca, 45 Fed. 65G.] 

3. The presumption of fault, under the 14th 
lule, was Jield to be against the S., throwing 
the burthen on her of excusing herself for the 
collision. 

4. It was Md, that the S. was in fault, in not 
makirfg seasonable and correct observation of 
the situation of the B.. in not properly observ- 
ing her approach, in changing to a course which 
promoted danger, when proper attention would 
have so informed her, and in not slowing, stop- 
ping and backing when the danger became ob- 
vious. 

5. It was Jidd, that the B., also, was in fault, 
in not having her green light so screened that 
it could not be seen across her port bow, it 
having been so seen by the S. as to mislead the 
S.; and in not slowing, stopping and backing. 

6. In a court of admiralty, a disregard of the 
rules of navigation, by one vessel, cannot be 
justified, on the mere ground, that, if the other 
vessel, -also, had not violated her duty, no harm 
would have resulted. 

7. The rule in regard to setting and screen- 
ing colored lights must be strictly observed. 

8. The B. and her cargo having been lost 
by the collision, and the S. damaged, and the 
owner of the S. having sued the owner of the 
B., and the owner of the B. having sued the 
S., and the owner of the cargo on the B. having 
sued, in one suit, both the S. and the owner of 
the B., the decree was, that both the B. and 
the S. must contribute to the whole loss; that, 
if, oil ascertaining the whole loss, the contribu- 
tion due from the S., to the fund, over and 
above her own loss, should be sufficient to in- 
demnify the owner of the cargo on the B., 
it should be applied to that purpose; and that, 
if not, the parties would be heard, on the ques- 
tion as to by whom, if by any one, the deficien- 
cy should be made good. 

[Appeal from the district court of th& Unit- 
ed States for the Eastern district of New 
York. 

[These were libels by the North American 
Steamship Company against Jacob Lorillard, 
and by Edward Murphy against the Santiago 
de Cuba and Jacob Lorillard, to recover dam- 
ages for collision.] 

John E. Parsons, for owner of the Brunette. 

Thomas E. Stillman, for the Santiago de 
Cuba and her owners. 

Charles Donohue, for owner of the cargo of 
tbe Brunette. 

WOODRUFF, Circuit Judge. The appeal. 
In these cases, is by the owners and the mort- 
gagee of the steamship Santiago de Cuba, 
which was held, in the district court [Case 
No. 12,332], to be the guilty cause of a colli- 
sion with the steamer Brunette, on the night 
of the 1st of February, 1S70, at about ten 
o'clock. The Brunette and her cargo were 
totally lost. The owners of the Brunette li- 
belled the Santiago de Cuba, the owners of 
the latter vessel sued, the owner of the Bru- 
nette, and the owner of the cargo of the Bru- 
nette sued, in one suit, tbe Santiago de Cuba 
and the owner of the Brunette. 

Certain facts, either alleged and not denied, 



or proved without material contradiction, may 
be stated as a basis of the inquiries by which 
these cases are to be decided. The Brunette 
was on her passage from New York to Phil- 
adelphia, and was pursuing her course south 
half west, at a speed not less than nine, and 
not exceeding ten, miles an hour, about four 
miles off the coast of New Jersey, near, or' 
opposite, Scfuam Inlet. The Santiago de Cu- 
ba was on her passage from Havre to New 
York, and was pursuing a course northwest 
by north, at a speed of about six miles an 
hour, (described by the witnesses as half 
speed.) The Brunette saw the Santiago de 
Cuba off her port bow. The Santiago de Cu- 
ba saw the Brunette off her starboard bow. 
It is obvious that the courses of the two ves- 
sels must cross each other at some point ei- 
ther ahead or astern of the Brunette. The 
fact of a collision occurring some time after 
the vessels came within sight, makes it cer- 
tain, that the point of intersection of the two 
courses was ahead of the Brunette. A col- 
lision occurred. The Santiago de Cuba struck 
the Bmnette near midships, and the injury 
to her was so great that she sank, with her 
cargo, and two of her seamen were lost. No 
change was made in the course of either ves- 
sel, which affects the statement thus far 
made, and neither vessel slowed or slackened 
speed. They came together with full head- 
way on: but, the blow given by the Santiago 
de Cuba was nearly direct, (at right angles 
to the keel of the Brunette,), inclining, how- 
ever, about one point forward or towards her 
bow. The inclination of the blow shows, and 
the proofs also establish, that, before the col- 
lision, the Santiago de Cuba had changed her 
course to the westward; and the proofs also 
show, that the Brunette had sheered slightly 
to the west. The proofs are conceded, by the 
counsel for the appellants, to show, that, at 
the moment of collision, the Santiago de Cuba 
was headed west by north, and the Brunette 
south southwest. 

It follows, from this statement, that the 
Santiago de Cuba, being on a course which 
crossed the course of the Brunette ahead of 
the latter, and having the Brunette on her 
starboard side, was within the fourteenth of 
the rules of navigation prescribed by con- 
gress (Act April 29, 1864; 13 Stat. 58), and 
was bound to keep out of the way of the lat- 
ter vessel; and that the Brunette was, by 
the eighteenth of the said rules, bound to 
keep her course. The Brunette observed this 
latter rule, until the peril became imminent, 
I think it clearly established, that it was not 
until the collision became, in a very high de- 
gree, probable, that she ported her helm and 
sheered a point and a half to starboard. It 
was a struggle to escape, made at the last 
moment, and when she saw that the Santiago 
de Cuba, whose duty it was to avoid her, and 
whom she was bound to leave at liberty to 
avoid her, unembarrassed by any movement 
on her part, had failed to do so, and collision 
was impending. It is true that one witness 
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(Ross) expresses the opinion, that, if she had 
not ported, the collision would not have hap- 
pened; but, apart from the qualification of 
his testimony, due to various circumstances 
impairing confidence therein, I deem the posi- 
tion, course and speed of the vessels, at that 
moment, to show, that it was a measure 
adoirted when "in the jaws of the peril," jus- 
tified by the circumstances, and* tending, in 
some slight degree, to increase the chances 
of escajje. At the most, it could only be an 
error of judgment, in a moment of great dan- 
ger; and, if that danger was not caused by 
her fault, she is not prejudiced thereby, un- 
less her duty to slow, stop and reverse had 
become apparent, at a moment when it might 
have been useful, which will be hereinafter 
adverted to. 

The Santiago de Cuba was, therefore, un- 
der the full pressure of the rule which re- 
quired her to keep out of the way of the Bru- 
nette, and the Brunette was not bound to de- 
part from her course. Indeed, if she had 
done so, and a collision had ensued, it would 
have been imputed to her as a fault. The 
Santiago de Cuba could have successfully 
claimed, that she had her choice of means of 
avoiding collision, and that the means chosen 
were thwarted by the Brunette's failure to 
keep her course, as required by rule 18, be- 
fore referred to. Why, then, did not the San- 
tiago de Cuba avoid tiie Brunette? The rule 
required her to do so, and she did not. The 
actual position and course of the vessels re- 
quired her to do so, and yet she did the con- 
trary. The presumption of fault is against 
her. The Brunette may properly rest on the 
actual position and course of the vessels. The 
burthen is, therefore, on the Santiago de Cu- 
ba, of excusing herself from actual conformi- 
ty with the rule. She, prima facie, took the 
hazard of the success of any effort she made 
to avoid collision. She knew that she had 
the Brunette on her starboard side. All her 
witnesses agree in this. If she knew, or had 
I'eason to believe, that her course crossed the 
course of the Brunette, as, in fact, it did, 
then she can have no suSicient excuse. Her 
responsibility and duty were complete and 
final. In that condition of things, all the 
proofs, and all the arguments of counsel, ad- 
dressed to the questions, how long before the 
collision the master and crew of the Brunette 
saw the Santiago de Cuba, whether their 
lookout was diligent, and the like, are not 
important, so long as it appears that the San- 
tiago de Cuba was seen in sufllcient season 
for any manoeuvres which it was the duty of 
the Brunette to make, and that she kept her 
course until the danger was imminent, and 
then only departed slightly, in the vain hope 
of averting the consequences of the near ap- 
proach of the other vessel. 

The pressure of the duty to keep out of the 
way is felt by the owners and claimants of 
the Santiago de Cuba. A view of the actual 
course and position of the two vessels makes 
it so plain that the admitted starboarding of 



her helm, and falling off of her course, to the 
westward, was the cause of the collision, that 
there is, to my mind, no alternative but ta 
say, that, unless her navigators, notwith- 
standing the exercise of reasonable vigilance 
and skill were deceived respecting the course 
of the Brunette, she is wholly undefended 
and indefensible. 

It is not a little remarkable, that, in this 
case, the parties, libellants and claimants, 
and the witnesses on behalf of each, g.ve such 
a statement of the position and course of the 
vessels, when sighted, as, if true, makes it 
certain, that, if each vessel had kept its 
course, no collision could have occurred. Thus 
from the Brunette, the libel of her owner,, 
and her witnesses, say, that, while she was 
on her course south half west, at a speed of 
nine miles an hour, she saw the Santiago de 
Cuba three miles distant, three points on her 
port bow. The course of the Santiago de 
Cuba was northwest by north, and her speed 
six miles an hour. If this be true, then, had 
each vessel kept her course, the Brunette 
would have passed the point of intersection of 
the courses long before the Santiago de Cuba 
could have reached it. The Brunette, going 
at much the greatest speed, had less than 
one-fifth of the distance to go which the San- 
tiago de Cuba must traverse, to reach that 
point. And, no small allowance from precise 
accuracy of statement (due to imperfect ob- 
servation) will change this result. It is, how- 
ever, quite pertinent to obsei-ve, that, assum- 
ing the proximate accui-acy of the statement 
in the libel, and of tlie witnesses from the 
Brunette, the actual manoeuvres of the San- 
tiago de Cuba, proved by her own witnesses, 
would bring the vessels into collision as they 
in fact collided. On the other hand, from the 
Santiago de Cuba, the answers, and the libel 
of her owners, and her witnesses, state, that, 
while she was on her course northwest by 
north, at a speed of sis miles an hour, she 
saw the Brunette, then distant about three 
miles, three to four points on her starboard 
bow. The actual course of the Brunette was 
south half west, and her speed nine miles an 
hour. Now, if this be true, it is perfectly 
certain, that, had each vessel kept her course, 
the Santiago de Cuba would have crossed the 
course of the Brunette, passing the point of 
intersection long before the Brunette could 
have reached it. For, in such case, the San- 
tiago de Cuba had less than one-fifth the dis- 
tance to go which the Brunette must trav- 
erse to reach that point. Nor, in reference te 
either of these statements, is the distance 
given, three miles, veiy material, for, in each 
case, whether the distance apart be greater 
or less, the relative distances of the vessels 
from the point of intersection would be in the 
same proportion to each other. 

This, however, is not the only criticism due 
to the statements made on behalf of the San- 
tiago de Cuba. If the facts had been as set 
up in the libel and answers on her behalf, 
and as testified in her favor, that is to say. 
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if, running, at a speed of six miles an hour, 
on a course northwest by north, she saw the 
Brunette three or four points off her star- 
hoard bow, (which would be due north, or 
north by east, of her,) the Brunette being on 
a course south half west, at a speed of nine 
miles an hour, it would have been impossible 
to bring the vessels into collision by changes 
of course which headed the two vessels in the 
directions in which they are conceded to have 
been at the moment when they collided, with- 
out imputing to the Brunette an earlier 
change of course than can be reconciled with 
the testimony. 

"What, then, is the excuse of the Santiago de 
Cuba for not avoiding the Brunette? Ob- 
viously, the excuse must be one which jus- 
tifies her in starboarding her helm, and fall- 
ing off to the westward, into the track of the 
Brunette; and the excuse alleged is, that, 
when she saw the Brunette, she saw her 
white and green lights, and those only. This 
indicated that the latter was passing her on 
her starboard; that each, therefore? had the 
other on her own starboard; that this was a 
position and course of entire safety; that each 
might, therefore, keep her course, without 
any reason to apprehend collision, for, in this 
relation of the vessels to each other, their 
courses could not cross; that, with green 
light to green light, no precautions were nec- 
essary; and that, with those appearances be- 
fore them, the starboarding and falling off 
to the west was giving the Brunette a wider 
berth, not, indeed, called for, but in no wise 
objectionable, while, on the other hand, un- 
der those circumstances, to port and go to the 
eastward would have been palpably wrong, a 
plain running after the Brunette, an attempt 
to reach her courae when entirely away there- 
from, and in no danger of meeting her, a clear 
departure from safety, and a seeking of peril. 
If there was no other fact than what is con- 
tained in this alleged excuse, bearing on the 
movements of the Santiago de Cuba, it would 
be difficult to say that she would not have 
been justified in either keeping her course or 
falling off to the westward; but, other facts 
must be brought into view, before we pro- 
nounce her excuse sufficient. 

Mrst, it is to be observed, that the appear- 
ances testified to, and which are claimed to 
have misled her, assume that the red light of 
the Brunette was not visible from the San- 
tiago de Cuba, for, if it was, the indication 
was that they were approaching end on or 
nearly so, and the Santiago de Cuba should 
have ported and gone to the right Next, 
they assume that the green light of the Bru- 
nette was seen across her own port bow, 
which was, on her part, a violation of the 
rule respecting the setting and screening of 
lights. Let this be assumed, and test its 
proper influence on the navigation of the San- 
tiago de Cuba, when the actual position, 
course and speed of the Brunette are brought 
into connection therewith; and, in order to 
give the Santiago de Cu"ba the full benefit of 



her claim, let it be granted, (contrary to the 
conclusion of the court below,) that she actual- 
ly saw the Brunette's green light three or four 
points on her port bow, three miies distant, as 
her witnesses testify. What must inevitably 
be the result, if she observed it continuously, 
or even long enough to form any rational 
judgment? Herself going northwest by north, 
six miles an hour, the Brunette approaching 
on a course south half west, at nine miles an 
hour, that green light must and did close in 
rapidly on her bow. This is certain. Had the 
Brunette been, as those on the Santiago de 
Cuba profess to have at first supposed, and as 
the appearances indicated, passing to the east- 
ward, that green light -would have opened 
more and more, till it passed abeam. That is 
equally certain. Not the ten or more minutes 
they had the Brunette under view, but a 
much less number of minutes, would have 
taught them, that whatever bore that green 
light was approaching rapidly, and that they 
were crossing its course. In fact, it did 
close in upon their very bow before the col- 
lision, and yet they persisted in their turn or 
swing to the westward. According to their 
own account of the circumstances, they had 
abundance of time to discover, by the actual 
changes in the bearing of the lights, that 
they were running into danger. They are, 
therefore, reduced to this alternative— they 
did not keep a proper lookout, and see the 
Brunette so soon as they ought, (which was 
the conclusion of the court below); or, they 
suffered themselves to be too long misled by 
the appeai'anee of the Brunette's green ligl^t, 
and failed to take the precautions which a 
proper observation of its approach, and its 
closing in upon their bow, would have sug- 
gested. But, what is, under these cireum- 
stances, especially plain, they wholly neglect- 
ed the precaution which the sixteenth of the 
rules of navigation, as well as the. dictates of 
ordinary prudence, required of them. That 
rule is peremptory, and cannot, I think, be too 
rigorously insisted upon, namely: "Every 
steamship, when approaching another ship, so 
as to involve risk of collision, shall slacken 
her speed, or, if necessary, stop and reverse." 
Now, however misled, in the first instance, 
by the green light of the Brunette, the tes- 
timony from the Santiago de Cuba shows, 
that she had time to observe, and did observe, 
the constant drawing nearer and nearer of 
the two. Whether the Brunette was or was 
not in fault, her changing bearings from the 
Santiago de Cuba certainly showed risk, and 
great risk, of collision; and yet the Santiago 
de Cuba made no effort whatever to slow, 
stop or back.. The importance of this fault is 
intensified, when it is seen, that, in the actual 
position of the vessels, the Santiago de Cuba 
was coming upon the other, and that a re- 
tardation equivalent to a delay of less than 
ten seconds would have cleared her. 

I cannot, upon all the evidence, resist the 
conclusion, that the Santiago de Cuba was in 
fault, first, in not making seasonable and cor- 
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reet observation of the situation of the Bru- 
nette, in not properly observing her approach, 
In continuing to fall ofe to the westward, when 
proper skill and attention would have taught 
her, although misled in the first instance, that 
that course was running into danger, and in 
not slowing, stopping and backing when the 
danger became clear and obvious. True, one 
of the witnesses in this court states, that a 
signal to stop was given; but, if he tells the 
truth, he concedes it was not until it was too 
late to be of any use, and the engineer tes- 
tifies that he received no such signal before 
the blow. 

It does not, however, follow, that the San- 
tiago de Cuba is alone responsible for this 
collision. The proof seems to me to estab- 
lish, that those in charge of the Santiago de 
Cuba were actually misled by the improper 
exhibition of the Brunette's green light; and, 
if so, then, although it be true that an atten- 
tive observation of its motion and its ap- 
proach might have enabled the Santiago de 
Cuba to discover her error, yet this does not 
exonerate the Brunette, when it is shown 
that she led the other vessel into the error, 
and so invited the very manoeuvres which 
proved so disastrous. 

It should be borne in mind, that the rules of 
navigation, whether by statute or the law 
maritime, are founded in regard for prop- 
erty and life, and in that public policy which 
demands their protection; and that a disre- 
gard of those rules is not to be justified, or 
the proper penalty therefor evaded, on the 
mere ground, that, if the other party had not 
also failed in duty, no harm would have re- 
sulted, flence, where there is concurring 
fault on both sides, both contributing to in- 
jury and loss, a court of admiralty visits the 
consequences upon both. 

Is it then, shown, that tne lights of the 
Brunette were improperly set, and did that 
operate to mislead those who were in control 
of the Santiago de Cuba? The rule (article 
3 of the act already cited) requires, that the 
lights, (both green and red,) "shall be so con- 
structed as to throw an uniform and unbro- 
ken light over an are of the horizon of ten 
points of the compass, so fixed as to throw 
the light from right ahead to two pomts abaft 
the beam. * * * The said green and red 
side lights shall be fitted with inboard screens, 
projecting at least tlu-ee feet forward from 
the light, so as to prevent those lights from 
being seen across the bow." Here is no per- 
mission to allow the range of the two lights 
to cross at the bow, nor in fact to cross at all. 
In practice, it is, no doubt, true, at least, it 
is often so testified, that, at long distances 
ahead, both lights can be seen on a vessel 
approaching; but this rule recognizes no 
necessity for the crossing of the lights any- 
where. It requires that each shall be so 
screened, that it can be seen only from right 
ahead, and that it cannot be seen across the 
how. Here, the testimony of the owner of the 
Brunette, while it does not admit that the 
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range of the lights crossed at the how, does 
concede that they crossed at some short dis- 
tance ahead; but. the other witnesses from 
the Brunette wai-rant the inference that 
they did cross, so that a man standing for- 
ward, and inside the how itself, could see 
both lights, by the mere turn of the head to- 
wards each, and their testimony is not in- 
consistent with the facts testified by the 
witnesses from the Santiago de Cuba on that 
subject; and, I may add, that the testimony 
of witnesses to what they actually saw, is, 
if they are credible, of more weight than the 
opinions or retrospective judgment of any 
witness. Five witnesses, the officer of the 
deck, the quartermaster at the wheel, the 
ship's carpenter, and two seamen on the look- 
out, all testify, unqualifiedly, to seeing the 
green light of the Brunette. Their reasoning 
on the subject, and conclusion that the ap- 
proaching vessel would pass to their star- 
board, and their actual starboarding on and 
after seeing the green light, to give her a 
wider berth, tend to confirm their statement. 
I cannot conclude that they are, in this, all 
perjured witnesses, nor can they, I think, be 
mistaken. Their words and their acts concur 
herein; and the proofs from the Brunette it- 
self make the truth of their statements not 
only possible but probable. If, now the testi- 
mony given in behalf of the Bninette, on her 
libel itself, be taken as true, in respect to the 
position and course of the vessels, it becomes 
certain, that the range of the Brunette's lights 
crossed her bows; and. the obliquity was 
much greater than the recollection of her 
owner suggests. Thus, her libel states, and 
her witnesses testify, that the Santiago de 
Cuba was seen three points off their port 
bow. As already shown, in considering the 
faults of the Santiago de Cuba, that state- 
ment is not greatly erroneous; and yet, the 
gi-een light of the Brunette was seen from the 
Santiago de Cuba then, or very soon after, 
and when the vessels were at a distance apart 
quite sufficient for any manoeuvre which the 
appearances called for; and, influenced there- 
by, the Santiago de Cuba was turned, first 
slightly, to the westward, but for which the 
collision could not have occurred. The ob- 
servations made in the ease of The North 
Star [Case No. 10,331] are apt to this case, 
on that point Indeed, on more than one point, 
the observations in that case have a sig- 
nificant bearing on the present. 

This rule in regard to setting and screening 
the colored lights cannot be too highly valued, 
or the importance of its exact observance be 
overstated. Better far to have no side lights, 
tlian to ha^^e them so set and screened as to 
be seen across the bow. In that situation, 
they operate as a snare, to deceive even the 
wary into error and danger; and, in the pres- 
ent case, I confess, that, were it not very 
clear, that the Santiago de Cuba did not ex- 
ercise all the diligence which was due, I must 
have held this the actual and sole cause of 
collision, subject only to such observations 
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on the duty to slow, stop and back as the 
circumstances called for. In this view, I do 
not stop to consider whether the Brunette's 
red light was hidden from view by the flow 
of her stay-sail, or whether it was or was 
not seen from the Santiago de Cuba till the 
Instant before the collision. It is possible that 
it might have been so hidden; but, whether it 
was or not, I have, upon other grounds, held 
the Santiago de Cuba in fault, in not making 
more diligent and more accurate observation 
upon the position and course of the Brunette; 
and no determination of the auestion, wheth- 
■er the sail hid the red light, will change the 
fact, that the green light was seen across her 
bows, and misled the officers of the Santiago 
■de Cuba as to her course. 

Nor am I satisfied that the Brunette, in not 
slowing, stopping and backing, was not her- 
self in like fault with the Santiago de Cuba. 
If, instead of porting her wheel, when she 
saw the danger, she had done this, and, es- 
pecially, if, besides and before porting, she 
had slowed, stopped and reversed, it is great- 
ly probable that no collision would have hap- 
pened. True, under the genei-al rule, she was 
ontitled to keep her course, but the time did 
■come when she saw danger of collision, and 
when the rule, that "every steamship, when 
4ipproaching another ship, so as to involve 
risk of collision, shall slacken her speed, or, 
if necessary, stop and reverse," became ap- 
plicable to her, also. She did see the danger. 
She did port, in order to escape. If, in due 
reason, she had slowed, stopped and reversed, 
it is hardly possible that the two would have 
-collided. A delay equivalent to a few seconds 
would have permitted the Santiago de Cuba 
to go clear. As already observed, these rules 
are not framed as the mere rule of obligation 
"between the two colliding vessels. They are 
not based upon the idea that one may say 
to tlie other— you are in fault, and I will, 
therefore, do as I will. The interests of hu- 
man life and the protection of property de- 
mand, that, in circumstances of peril, the dic- 
tates of the highest prudence, and, especial- 
ly all just and peremptory rules of precau- 
tion, shall bef observed by both, and their dis- 
regard shall bring both under condemnation. 
Had the Bruuette made even an ineffectual 
•endeavor, it would have been credited to her, 
"but, on the conti-ary, she rushed, without any 
•effort to check her, full speed, upon the de- 
fitmction which she encountered. 

The decree, in each of the cases founded 
upon this collision, must proceed upon the 
basis of contribution, by both the Brunette 
4ind the Santiago de Cuba, to the whole loss. 
If, upon the ascertainment of the whole loss, 
the contribution due from the Santiago de 
■Cuba, to the fund, over and above ,her own 
loss, shall be sufficient to indemnify the own- 
■ev of the cargo of the Brunette, it shall be ap- 
plied to that purpose. If not, then the owner 
of tlie cargo shall be at liberty, on the ascer- 
tainment of the fact, to apply to the court for 
further decree or direction, or, if coimsel pre- 



fer, I will hear them further on the question, 
by whom, if by any one, the deficiency shall 
be made good. 
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The SARAGOSSA. 
[1 Ben. 551.] i 
District Court, S. D. New York. Nov., 1867. 
Salvage — Is Distuess — Compensation — 

DlSTIlIBUTIOX. 

1. Towing a steam vessel which has lost the 
use of her steam machinery by an accident., 
although she is sound in hull and masts, is a 
salvage service. 

[Cited in The Emily B. Souder, Case No. 
4,455; The Plymoutli Rock, 9 Fed. 416; 
McMuUin v. Blackburn, 59 Fed. 178.] 

2. It is not necessary that the distress should 
be actuiil or immediate, or that the danger 
should he imminent or absolute. It is sufficient 
if, at the time when the service is rendered, 
the vessel has encountered any damage or mis- 
fortune which may possibly expose her to de- 
struction if the service be not rendered. 

[Cited in McConnochie v. Kerr, 9 Fed. 53; 
The Plymou^^h Rock, Id. 416; The Alaska, 
23 Fed. 608; The Veendam, 46 Fed. 491.] 

3. Where a steamer, which has lost the use 
of her machinery, was towed by another steam- 
er about sixty or sixty-five miles to Charleston, 
the latter losing by the service not over two or 
three hours of time, and the former saving three 
or four days, the vessel towing, with her cargo, 
being worth $230,000, and the saved vessel and 
her cargo being worth $100,000, the court award- 
ed $900 salvage. Of this §900, §400 was allot- 
ted to the owner of the saving vessel, and $50 
to her master, and the remaining $450 was or- 
dered to be divided among the officers and crew, 
including the master, in proportion to their 
wages. 

[Cited in The Colon, Case No. 3,024; The 
Leipsic, 5 Fed. 113.] 

In admiralty. 

Beebe & Donohue, for libellants. 
E. C. Benedict, for claimant. 

BLATCHITORD, District Judge. This is 
a libel for salvage, filed by Cornelius K. Gar- 
rison and others, owners of the steamer San 
Salvador, on behalf of themselves and all 
others claiming any interest, against the screw 
steamer Saragossa, her tackle, &c. The 
crew of the San Salvador have come in by 
petition and been made co-libeUants. On the 
30th of April, 1867, the Saragossa, being, with 
her cargo, of the value of $100,000, and on a 
voyage from New York to Charleston, broke 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



SARAGOSSA (Case No. 12,335) 



[21 Fed. Cas- page 4263 



the coupling to her shaft so that her screw 
became of no service. While in this condition 
she was found by the San Salvador, at a point 
about sixty to sixty-five miles from Charleston 
bar, and about fifty miles south of Frying 
Pan Shoales. The San Salvador was on a 
voyage from New Yorli to Savannah, with a 
cargo and passengers, and was, with her car- 
go, of the value of $230,000. The Saragossa 
was in the usual ti-ack of vessels running down 
the Atlantic coast, and attracted the attention 
of the San Salvador by hoisting her ensign, 
union down. She had her sails set, the wind 
being light from the northward and eastward, 
but she was making vei'y little headway. She 
asked the San Salvador to tow ber to Charles- 
ton. The San Salvador towed her from sixty 
to sixty-five miles, using the hawser of the San 
Salvador, and left her in a safe place inside of 
Ghai-leston bar. The service occupied about 
nine hours, at a speed of about seven knots 
an hour, the usual speed of the San Salvador 
in like weather being about eight knots an hour. 
What wind there w^as was fair to carry the 
Saragossa to Charleston by means of her sails, 
and she was in aU respects in a good condition, 
except the accident to her machinery. The 
sea was veiy smooth, and it w^ould probabiy 
have taken her three or four days to reach 
Charleston with her sails, it being nearly a 
dead calm. The usual route of the San Sal- 
vador would have carried her about nine 
miles outside of Charleston bar, and she de- 
viated from her route at an angle of about 
fifteen degrees. The loss of time to the San 
Salvador was not over two or three hom's, 
with the corresponding increased expense of 
coal, and the saving of time to the Saragossa) 
was three or four days, with the saving of her 
expenses for that time. 

This service was a salvage service. In order 
to make a salvage service it is not necessaiy 
that a vessel, whether sailing or steam, should 
be unnavigable, or that a steam vessel should 
be injured not merely in her machinery but 
in her hull or her sails also. Where a vessel 
has not received any injury or damage, and 
is in the same condition she would ordinarily 
be in without having encountered any damage 
or accident, a service rendered to her is not 
a salvage service. The Rewai'd, 1 W. Rob. Adm. 
177. A steam vessel w^hich has lost the use 
of her steam machinery by an accident, is not 
in the same condition she would ordinarily be 
in, although she is sound in huii and masts 
and has the use of her sails, and a service ren- 
dered to her under such circumstances, by 
towing her, is not a mere towage service, but 
is a salvage service. It is not necessary that 
the distress should be actual or immediate, or 
that the danger should be imminent or abso- 
lute, but it is sufficient if, at the time the as- 
sistance is rendered, the vessel has encoun- 
tered any damage or misfortune which might 
possibly expose her to destruction if the 
services were not rendered. The Charlotte, 3 
Rob. Adm. 68, 71. 

I think, in this case that $900 is a prop- 



er compensation. Of this sum I award 5400- 
to the owners of the San Salvador and 
?30 to her master. The remaining $450 is 
to be divided among the ofiicers and crew, 
including the master, in proportion to their 
respective monthly wages, the apportionment 
to be made by a commissioner, on a reference, 
unless the parties agree upon it. The claim- 
ant must, also, pay the costs of the suit. 



Case H^o. 12,335. 

The SARAGOSSA. 

[1 Ben. 553.] i 

District Court, S. D. New York. Nov., 1867. 

Salvage — Chauactek of SEnviOE — CosIPE^'SA- 

TION — DiSTItlBDTION. 

1. Where a steamer which had broken her 
machinery, so that it could not he used, but 
could have been made fit. for use in a day or 
two, and which was making two and a half 
knots an hour under canvas, was towed by an- 
other steamer, for about thirty-four hours, to 
Portress Monroe, and thence to Norfolk, where 
the salvor vessel was compelled to go for coal, 
and, at the time of their arrival at Fortress 
Monroe, it began to blow, and stormed so heavi- 
ly that the latter was unable to go to sea till 
the second day after, and she then met with 
severe weather on her way to New York, by 
which she was somewhat injured and was also 
compelled to put back to Norfolk for more coal: 
Seld, that neither could the fact, that the salvor 
vessel was saved from exposure to storm by 
going into Fortress Monroe, be taken into con- 
sideration to diminish her compensation for the 
services she rendered, nor could the storms 
which she afterwards met, or the injury which 
they inflicted upon her, be considered for the 
purpose of increasmg that compensation. 

[Cited in The New Orleans, 23 Fed. 911.] 

2. The salvor vessel with her cargo and 
freight being worth $434,000, and the vessel 
saved with her cargo and freight being worth 
$100,000, and both carrying passengers, the 
court awarded $9,000 salvage. 

[Cited in The Alaska, 23 Fed. 613.] 

3. This sum was distributed, one half to the 
owners of the salvor vessel, $500 to her mas- 
ter, and the rest to her officers and crew, in- 
cluding the master, in proportion to their wages. 

4. It is the policy of courts of admiralty to- 
encourage salvage services by large, powerful, 
well equipped and valuable steamers, by giving 
their owners one-half of the compensation award- 
ed. 

In admiralty. 

Richard H. Huntley, for libellants. 
Beebe & Donohue, for claimants. 

BLATCHFORD, District Judge. This isV 
libel for salvage, filed by William H. Good- 
speed, owner, and George W. Ward, master, 
of the steamer Charles W. Lord, on behalf 
of themselves and of the crew of the Charles 
W. Lerd, against the screw steamer Sara- 
gossa, her tackle, &e., and her cargo and 
freight money. The Saragossa was on her 
way from Charleston to New York. The 
Charles W. Lord was on her way from Gal- 
veston, Texas, via Key West, to New York. 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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On the night of the 17th of March, 1S67, at 
ahout ten o'clock, the Charles W. I.ord, hav- 
ing reached a point about nineteen miles 
south-east of Cape Hatteras light, had her 
attention atti-acted by the burning of blue 
lights to the south-east of her. She Tvas then 
heading to the northward, having rounded 
Cape Hatteras Shoals, but, on seeing the 
lights, she kept off and ran down to them. 
She there found the Saragossa with some 
canvas set but not under steam. In reply 
to a hail, the Saragossa asked to be towed to 
Fortress Monroe, and said that she had brok- 
en down. The Charles W. Lord assented to 
taking her in tow and did so. The disabling 
of the Saragossa was caused by the giving 
way of the coupling between two sections of 
her shaft, which rendered her screw useless. 
She was making about two and a half knots 
an hour under canvas, and was engaged in 
repairing, or in making preparations to re- 
pair, the machinery. Her engineer says, that 
he could have repaired the break, at sea, in 
from twenty-four to thirty-six hours, so as 
to have made three and a half knots an 
hour under steam without canvas, and have 
made a port. There was a bad sea on at the 
time, and the wind was strong from the 
north-west, and the Saragossa was about 
five or sis miles from the Gulf Stream. 
About half past eleven o'clock that night the 
towing began by a hawser run from the stem 
of the Charles W. Lord. For the first eight 
hours little progress was made, on account 
of the bad sea and the strong head wind. 
About eight o'clock on the morning of the 
18th, the wind moderated, and the vessels 
got in under the land. They arrived at For- 
tress Monroe on the morning of the 19th, 
about seven or eight o'clock. The shaft of 
the Saragossa was disconnected during ail 
the time of the towing, so that her maehineiy 
was not used. She was in good condition in 
all respects, escept the accident to her ma- 
chinery, and her sails and spars and masts 
were in good order. The Charles W. Lord 
had about seventy tons of coal when the tow- 
ing commenced, and about thirty-two when 
she reached Fortress Monroe. She would 
have used from twenty-sis to thirty tons in 
reaching New York, from the place where 
the towing commenced, if she had not done 
the towing. She was of the value of $150,- 
000 at the time of the service, and was a 
new vessel. She had on board a cargo valued 
at ^273,000, (of which $70,000 was the value 
of §50,000 of specie). Her freight money for 
the voyage was §8,700, and her stores were 
worth $2,500. Her cargo consisted princi- 
pally of cotton, hides and wool. She had 
sixteen passengers. The Saragossa had a 
crew of thirty-seven persons and twenty- 
three passengers, among whom were some 
females. The Saragossa was worth from 
$45,000 to $30,000, her cargo was worth $32,- 
000, and her freight money was $1,500. 

The service rendered in this case was a 
salvage service, and was^one of merit, and 



ought to be properly rewarded. But there is 
nothing in the case to justify the extraor- 
dinary demand made at the trial, that the 
libellants should receive more than $40,000 
as salvage compensation. The weather was 
not stormy; there was no exposure or risk 
of life on the part of the master and crew 
of the Charles W. Lord; there was no im- 
minent peril to the Saragossa; there was no 
great amount of labor or skill bestowed or 
displayed on the part of the salvor vessel; 
nor was there any great length of time oc- 
cupied in the service. On the other hand, 
the value of the property imperilled by the 
deviation of the Charles W. Lord from her 
voyage was large, and the service was ren- 
dered promptly and ejEciently; and the pol- 
icy of the law is to encourage salvage serv- 
ices by steam vessels, especially when ren- 
dered to steam vessels which are carrying- 
passengers. 

I do not consider, as an element in the sal- 
vage service in this case, any speculation,, 
growing out of the gales which blew be- 
tween the time the vessels arrived at For- 
tress Monroe and the time the Charles W. 
Lord subsequently arrived at New York. 
Whether the Saragossa would or would not 
have been able to repair her machinery be- 
fore the gales came on, so as to have had 
its aid in keeping off from a lee shore, or 
in keeping her head to the wind, or whether,, 
if she had not succeeded in repairing her 
machinery before the gales came on, she 
would or would not have been able to lay 
to in a gale by the use oi her sails alone, 
are questions having too many contingent 
ingredients, to be considered in estimating: 
the value of the salvage service. And, if I 
were to consider them, I should hold, that 
the weight of the testimony is, that the- 
Saragossa could have repaired her machin- 
ery, so that she would have had the use of 
steam before the gales came on, and that if 
she had not repaired her machinery she 
would still have been able to lay to by the 
aid of her sails alone. So, also, as to the 
gales which the Charles W. Lord encoun- 
tered on her voyage from Fortress Monroe? 
to New York, and which caused damage to- 
her, and which it is claimed she would not 
have encountered if she had not deviated 
from her voyage to assist the Saragossa,^ 
because she would have reached New York 
before the gales came on,— all such consid- 
erations are too remote to enter into the 
question of the compensation for the serv- 
ice rendered. In the case of The Emulous 
[Case No. 4,480], it was argued, that a storm 
which occurred the next day after .the saved 
vessel and cargo reached a harbor, would 
have very probably occasioned their total 
loss if they had not then been in port. In 
reply to this, Judge Story says: "Admitting^ 
that to be true, still it cannot constitute a 
material ground, in a case like the present,, 
for enhancing the salvage. Salvage is a 
compensation for the rescue of the property 
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from present impending perils, and not for 
tlie rescue of it from possible future perils. 
It is a compensation for labor and services, 
for activity and enterprise, for courage and 
gallantry, actually exerted, and not for tlie 
possible exercise of them, wMch, under oth- 
er circumstances, might have been requisite. 
It is allowed because the property is saved, 
"not because it might have been otherwise 
lost upon future contingencies. Subsequent 
perils and stox*ms may enter as an ingredient 
into the case, when they were foreseen, to 
show the promptitude of the assistance and 
the activity and sound judgment with which 
the business was conducted, but they can 
scarcely avail for any other purpose. Ought 
the salvage to be diminished by a favorable 
state of the weather after the arrival in 
port? If not, why should it be increased by 
an unfavorable state of the weather? To 
introduce such ingredients into the element 
of salvage, which were neither foreseen nor 
^cted upon, would compel the court to deliv- 
er itself over to conjectures resting on loose 
probabilities, the nature and extent of which 
could never be measured. It would be to go 
of£ soundings, to desert the facts, and to 
be guided by speculations always question- 
able and sometimes deceptive." These views 
are eminently sound, and have always been 
followed by courts of admiralty in the Unit- 
ed States. They were applied by this court 
in the case of Winso v. The Cornelius Grin- 
nell [Id. 17,883], October, 1S64. In that case, 
-a salvage service was rendered by a steam- 
er. The steamer, in pursuing her voyage 
afterwards, sti-uck, at low water, at a place 
where she would not have struck at high 
water, and it appeared that, if she had not 
"been delayed by stopping to render the sal- 
vage seiTice, she would have passed at high 
water, instead of at low water, the spot 
Tfhere she struck. She was injured, by the 
striking, to the amount of $2,500, but the 
■court threw out all consideration of the 
damages caused by the striking. 

In the present case, the Charles W. Lord 
was engaged in towing the Saragossa for 
about thirty-four hours, from the time she 
took her in tow till the two vessels arrived 
at Fortress Monroe. The Charles W. Lord 
was obliged to go to Norfolk to procure coal, 
and arrived there about ten o'clock a. m. on 
the 19th of March. When she was about to 
anchor the Saragossa at Fortress Monroe, 
she was requested by the Saragossa to tow 
her to Norfolk, and consented to do so, be- 
cause she had to go there herself for coal. 
She accordingly took the Saragossa in tow 
to Norfolk. About the time the two ves- 
sels arrived at Fortress Monroe it commen- 
ced to storm, with snow, and about six hours 
afterwards to blow. It blew heavily that 
day, and blew a gale from the eastward that 
night and through the 20th and until the 
morning of the 21st. so that the Charles W. 
Lord would not go to sea. During that gale 
it blew so heavily that eight or ten steam- 



ships came into Hampton Roads from sea 
for a harbor. When the Charles W. Lord 
did go to sea, she encountered a gale which 
compelled her, after about three days and a 
half, to return to Norfolk for more coal. 
During that gale she carried away her steer- 
ing gear for a time, but repaired it at sea, 
and suffered other damage. Now, if we could 
enter the region of speculation so as to take 
into account what might have happened to 
the Saragossa if she had been out in the 
gales which came on after she reached For- 
tress Monroe, we must equally speculate in 
regard to the Charles W. Lord. And, on the 
evidence, it would be reasonable to say that, 
in consequence of her having been delayed 
by towing the Saragossa, she was saved 
from exposure and damage, to an extent 
open wholly to conjecture, by not being out 
in the gale which commenced on the 19th. 
But this fact ought not to diminish the value 
of the salvage service she rendered; nor can 
the losses she did suffer in the gales she 
afterwards met with, before she reached 
New York, enhance such value. Notwith- 
standing the season of the year, nothing 
which happened in regard to wind or weath- 
er, can, in fact or in judgment of law, be 
reasonably said to have been foreseen, much 
less acted upon, during the time the salvage 
service was in progress. 

In view of all the facts in this case, the 
salving vessel being a steamer, her value and 
that of her cargo, stores and freight money 
being ?434,200, the risk to which she was 
put in reference both to herself and her 
cargo, the value of the Saragossa and her 
cargo and freight money, which was, in 
round numbers, ?100,000, the condition in 
which the Saragossa was, and the nature 
and duration of the salvage sei*vice, I think 
that the sum of $9,000, or a little less than 
one eleventh of the value of the property 
saved, is a liberal and, at the same time, a 
fair compensation. Of this sum I award 
one-half, or $4,500, to the owner of the 
Charles W. Lord. The usual proportion giv- 
en to the owner is one-third. Mason v. The 
Blaireau, 2 Cranch [6 U. S.] 240, 209, 271; 
The Henry Bwbank [Case No. 6,376]. But 
that was a rule fixed in reference to sailing 
vessels, and the policy of courts of admiralty 
now is to encourage salvage services by 
large, powerful, well equipped and valuable 
steamers, by giving to their owners as large 
a share as one-half in the compensation 
awarded. The Howard, 3 Hagg. Adm. 256; 
The Earl Grey, Id. 363; 2 Pars. Mar. Law, 
bk. 3, c. 7, p. 622, note 7. Of the remaining 
$4,500, I award $500 to the master of the 
Charles W. Lord, on account of his respon- 
sibility in undertaking the salvage. The re- 
maining $4,000 will be distributed among 
her officers and crew in proportion to their 
respective monthly wages, the master shar- 
ing pro rata in the $4,000, in addition to thft 
$500 specially allotted to him. The appor- 
tionment will be made by a commissioner. 
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on a reference, unless it is agreed upon by 
the parties. The costs of the suit, also, must 
be paid by the claimants. 



Case nSTo. 12,336. 

The SAHAGOSSA. 

[2 Ben. 544.] i 

District Court, S. D. New York. Nov., 1868. 

SnippisG— Delivekt op Cargo — Goods sot Pot 
ON Board — Lies. 

1. Where a .libel alleged that 303 bales of 
cotton were shipped on board a steamer to be 
carried to New York, and that a bill of lading 
therefor, a copy of which was attached, was 
signed by the agents of the vessel, and that 
seven of the bales were not delivered, and were 
not lost by perils of the sea, and the answer 
admitted that the vessel agreed to carry the 
303 bales, and that her agents signed a bill of 
lading, and alleged that a copy of it was at- 
tached to the libel, and alleged that only 278 
bales were ever received on board the vessel, 
but that the rest were brought to New York 
by another vessel, and discharged upon the 
wharf, on due notice to the consignee, lield, 
tliat on the pleadings, the authority of the 
agents to bind the vessel by the contract in the 
bill of lading must be considered as admittfed; 

2. On the bill of lading, the burden of proof 
was on the vessel to show that the bill of lading 
was signed for bales of cotton that were never 
received on board the vessel; 

[Cited in Crenshawe v. Pearce, 37 Fed. 435.] 

3. That fact was not proved by the mere state- 
ment of the purser of the vessel, that they re- 
ceived 303 bales, and left 30 behind; 

4. There was no proof of the delivery of the 
seven bales at New York, and the vessel was 
liable for their value. 

In admiralty. 

Robert D. Benedict, for libellants. 
Welcome E,. Beebe, for claimant 

BLATOHFORD, District Judge. The libel 
avers the shipment on board of the steamship 
Saragossa, at Cliarleston, on the 17th of No- 
vember, 1866, of 303 bales of cotton, under 
an agreement by the vessel to carry them to 
New York, and deliver them there to the 
agent of the libellants, such agreement being 
set forth in a bill of lading signed by the 
agents of the vessel. A copy of the bill of lad- 
ing is annexed to the libel. It states that the 
303 bales of cotton have been received "by 13. 
N. Fuller, B. & F. agent S. O. R. R. steam- 
ship called the Saragossa, whereof is 

master, now lying in the port of Charleston, 
S. C, and bound for New York." It gives the 
marks and numbers on the bales, and states 
that they are to be delivered at the port of 
New York, the danger of the seas only ex- 
cepted. It is not signed by the master or pm*s- 
er of the vessel, but is signed "Ravenel & 
Co., Agents." The libel avers that the con- 
tract of the vessel was not performed by her, 
in that seven of the bales were never delivei-ed 
in New York, and wei-e not lost by dangers of 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



the sea. The amoimt of damages claimed is 
$1,291.39. 

The answer admits that the vessel agreed to- 
carry the 303 bales of cotton to New York,, 
and deliver the same there to the person 
named in the bill of lading, and that the agents 
of the vessel signed a bill of lading for the- 
cotton, wherein the agreement was more fully 
set forth, and that a copy of such bill of lad- 
ing is annexed to the libel. The answer also- 
avers that all of the bales of cotton that were- 
taken on board under the bill of lading were 
delivered at New York; that on the arrival of 
the vessel at New York, with cotton on board 
received under the bill of lading, due notice- 
of her aiTival, and that he was required to 
attend to the receipt of the cotton laden on 
board, was given to the consignee named in 
the bill of ladmg; that thereafter the bales of 
cotton which- weie actually shipped on the- 
vessel were duly discharged from the vessel, 
and that the vessel, both by law and the cus- 
tom of the port, was entirely discharged from 
liability therefor; that only 273 bales of the- 
cotton mentioned in the bill of lading wa-e 
ever taken or received on board of the vessel r 
that those 273 bales were actually discharged 
upon the wharf from the vessel, on due notice 
to the consignee; and that the rest of the 303 
bales were afterward brought to New York, 
by the steamship Granada, and were, upon 
due notice, discharged upon the wharf, and 
delivered to the consignee. 

It being admitted in the answer that the- 
vessel agreed to carry the 303 bales of cotton 
to New York, and that the agents of the ves- 
sel signed the bill of lading in question, the- 
authority of such agents to bind the vessel, by 
signing the bill of lading, to -whatever contract 
is set forth therein, must be considered as ad- 
mitted and established, although the bill of 
lading is not signed by the master or purser 
of the vessel. The libellants gave no evidence- 
in regard to the bill of lading, or in regard 
to the shipment of the cotton on board of the- 
vessel. Their case, in this respect, rests wholly 
on the admissions of the answer. The bill of 
lading, though very inartificial, must, I think, 
be fairly interpreted as averring that the 303 
bales of cotton were received on board of the- 
Saragossa to be carried to New York. In the 
face of that evidence, it is for the claimant 
to show that the bill of lading was signed for 
bales of cotton that were never received on 
board of the vessel, in order to relieve her 
from responsibility. This the claimant under- 
took to do, but the evidence fails to show it. 
It is clear that the seven missing bales were 
part of the 303 bales. The purser of the ves- 
sel merely states that they received 303 bales 
in Charleston, and left 30 behind. Those 30, it 
is shown, were brought by the Granada. But 
the evidence on the part of the claimant Is en- 
tirely consistent with the fact that the entire- 
303 bales were, as stated in the bill of lading, 
received on board of the Saragossa, and that 
then 30 of them were put back upon the wharf. 
The libellants received the 273 bales which 
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the Saragossa brought, and 23 of the 30 wMdi 
the Granada brought The libellants had a 
right to rely on the bill of lading, and it was 
easy for the claimant to have shown, if the 
fact was so, that only the 273 bales went on 
board of the Saragossa, and that thus the bill 
of lading was signed for bales that were never 
received on board of her, so as to relieve the 
vessel from liability for any more than the 
273 bales. The claimant has not made such 
proof, nor has he shown that the seven bales 
in question were delivered to the libellants at 
New York, accordiug to the tenor of the bill 
■of lading. 

There must be a decree for the libellants, 
with a reference to ascertain the damages sus- 
tained by them. 



SARAGOSSA. The (HUSSEY v.). See Case 
No. 6,949. 



Case No. 1S,337. 

The SARAH. 

[Blatehf. Pr. Cas. 195.] i 

District Court, S. D. New York. July 28, 1862, 

Prize— ExEMT Pkopebty. 

Vessel and cargo condemned as enemy prop- 
erty. 

In admiralty, 

BETTS, District Judge. The pleadings and 
preparatory proofs show that this vessel and 
cargo were enemy property, owned in Mobile, 
and were captured in the Gulf Stream, off 
ilobile and Ship Island; that in the latter 
place the vessel was delivered to the govern- 
ment, on appraisal; and that the cargo was 
sent to New York for adjudication. The al- 
legations of the libel are fully sustained by 
the evidence, and condemnation of both ves- 
sel and cargo are decreed accordingly. 



Case M"o. 1S,338. 

The SARAH. 

[2 Spr. 31.] 2 

District Court, D. Massachusetts. Jan., 1861. 

SnippiSG — Master— Damage to Cargo — Absence 
OF Ckew. 

1, Jluch must be left to the discretion of the 
master of a vessel in determining the necessity 
of a deviation from the course of the voyage, 
the port of distress, and the time of remaining 
in such port. 

2. "Where the crew of a coasting vessel, an- 
chored in a harbor, were absent at night with 
the consent of the master, who remained on 
board alone, and the vessel was driven by a 
gale on a ledge of rocks; it was held, that the 
vessel was liable for the damage done thereby 
to the cargo, although the gale arose after the 
crew left, the absence of the crew rendering 
the vessel unseaworthy. 

1 [Reported by Samuel Blatehford, Esq.] 

2 [Reported by Hon. Richard H. Dana, Jr., 
and here reprinted by permission.] 



In admiralty. 

John Lathrop, for libellant 
Seth J. Thomas, for claimant. 



SPRAGUE. Disti-ict Judge. This is an ac- 
tion to recover damages for the non-delivery 
of a cargo of wood shipped by the libellant 
on the schooner Sarah, at the port of Wells, 
Maine, to be transported to Cambridge, in 
Massachusetts. It appears in evidence, that 
the vessel left Wells, with the wood on board, 
shortly before the state election in September 
last; that the crew consisted of the captain 
and two men: that on the night of the 4th of 
September, when within ten miles of Thatch- 
er's-Island light, the captain left his course, 
and put back to Portsmouth harbor, where the 
vessel remained several days, and on the night 
of the 12th of the month was driven on a 
ledge of rocks during a severe gale, and the 
cargo swept overboard. The wood was after- 
wards recovered in a damaged condition, and 
sold by the master at Portsmouth. It also ap- 
pears that "the master went to Wells on the 
8th of the month for the purpose of voting, 
returned on the 10th, the day of election, and 
allowed the two men who composed his crew 
to go home for the same purpose; and on the 
night the vessel was wrecked, the master was 
on board alone. 

On this state of facts, the libellant contends: 
(1) That the vessel deviated by leaving her 
course without necessity. (2) That if it was 
necessary for her to leave her course, the mas- 
ter should have put into the nearest port, and 
should not have gone to Portsmouth. (3) 
That the vessel remained at Portsmouth longer 
than was necessary. (4) l^hat the vessel was 
in an unseaworthy condition at the time of 
her loss, the master being the only person on 
board. 

If either of these positions is true in point 
of fact, it follows as a conclusion of lav.' that 
the libellant is entitled to recover. As to the 
first point, it appears in evidence, that, at the 
time the vessel left her course, she had all 
sails set, and that there was merely a pretty 
stiff breeze blowing. The mastex', however, 
testifies that he apprehended that a gale was 
coming on, and that he deemed it prudent to 
piit back. Much, in matters of this nature, 
must be left to the judgment and discretion of 
a master. On the evidence, I am unable to 
say that the master transcended the limits 
placed to his authority by law, in leaving his 
course, in selecting Portsmouth as his port of 
refuge, and in remaining there as long as he 
did. I cannot, therefore, regard his acts in 
these respects as amounting to a breach of the 
contract of affreightment. 

It is evident, however, that the vessel was 
in an unseaworthy condition at the time she 
met with the disaster. The master was the 
only person on board. He should either have 
kept his crew with him, or, if it was neces- 
sary to let them go home for any purpose, he 
should have procured suitable and competent 
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persons in their place. It appears that the 
vessel dragged her anchors before going on to 
the rocks. This perhaps might have been 
prevented by paying out the chain on both 
anchors. The master, being alone, was un- 
able to do this. Whether this would have 
saved the vessel or not, I cannot consider the 
vessel in a seaworthy condition at the time ol 
the disaster; and the claimant has not satis- 
fied me, that the loss was in no way owing to 
such unseaworthiness. A decree must be en- 
tered for the libellant. 



Case Wo. 1S,339. 

SAKAH V. TAYLOR, 

[2 Cranch, O. 0. 155.] i 

Oircuit Coiu^, District of Columbia, Nov. Term, 
1818. 

i3r.AVEBT— Issue Bors— Obligation to Masumit. 

If a female slave he sold, to serve the vendee 
for a term of years, with an obligation by 
the vendee to manumit her at the expiration 
of the term, and if, during the term, she has 
issue, such issue is entitled to freedom. 

This was a suit for freedom [by negress 
Sarah against Elijah Taylor], and a verdict 
for the plaintiff was taken subject to the 
opinion of the couit upon the following facts: 
On the 8th January, 1789, a negro slave call- 
ed Tamah was sold by Alexander Smith, her 
then master, to one Thomas Taylor, in the 
manner and upon terms and conditions men- 
tioned in a bond given by the said Taylor to 
the said Smith of the same date, the condi- 
tion of which bond was as follows: "Where- 
as the above bound Thomas Taylor hath this 
day purchased of the said Alexander Smith, 
one negro woman named Tamah, about five 
and thirty years old, to serve him, the said 
Thomas Taylor, nine years from the date 
thereof and no longer. Now the condition of 
the said obligation is such that if the above 
bound Thomas Taylor, his heirs, executors, 
administrators, or assigns, do not carry or 
suffer to be carried, the aforesaid negro out 
of the counties of Fairfax, Loudon, Prince 
William, Fauquier, Berkley, or Frederic, in 
this commonwealth, during the term afore- 
said of her servitude, and, at the end there- 
of, give her, if she be living, a full and fair 
discharge from his service, and set free and 
emancipate the aforesaid negro according to 
the act of assembly in that case made and 
provided, and now in force in this common- 
wealth, then the above obligation to be void, 
else to remain in full force and virtue m 
law." It is further agreed that the daughter 
of the said Tamah was born after the said 
Sth of January, 1789, and before the expira- 
tion of the nine years, which her mother, 
under the said contract of sale, was bound 
to serve. It is admitted that the said Tamah 
has since been duly and legally manumitted 
in pursuance of the contract aforesaid, and 



that the plaintiff is now, and was, at the in- 
stitution of this suit, detained by the de- 
fendant claiming her' as his slave. It is 
agreed that a verdict shall be taken for the 
plaintiff subject to the opinion of the court 
whether she is entitled to her freedom on 
the above statement. 

Mr. Taylor, for plaintiff. The plaintiff was 
not the slave of Mr. Smith, for he had sold 
her for nine years and had agreed that she 
should then be free. She was not the slave 
of Taylor, for he had only a right to her serv- 
ice for nine years, 1 Tuck. Bl. Comm. pt. 2, 
127, 423. 

Mr. Mason, contra, cited Pleasants v. Pleas- 
ants [unreported], at April term, 1819. 

THE COURT rendered judgBfiient for the 
plaintiff. 



SARAH A. BOICE, The (JAMES v.). See 
Case No. 7,183. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 





Case M"o. 1S,340. 

The SARAH AND CAROLINE. 

[Blatchf. Pr. Cas. 123.] i 

District Court, S. D. New York. March, 1862. 

Pkize— Captcbe — Pkoofs — Jurisdiction oe 
Court. 

1. Vessel and cargo held as enemy property, 
on the papers found on board; but, no legal 
proofs being furnished of the actual capture, 
or of any inability to furnish proof of the time 
and place of seizure, a decree of condemna- 
tion was deferred, until such testimony should 
be produced, or an excuse be furnished for the 
admission of secondary proof. 

2. There having been no appearance, on due 
return of the warrant of arrest of the cargo, 
and the capture having vested jurisdiction in 
the court over the property seized, the court 
ordered the cargo to be sold, and the proceeds 
to be brought into court 

3. The vessel was not arrested on the moni- 
tion. 

In admiralty. 

BETTS, District Judge. The libel in this 
suit alleges that the schooner, with the car- 
go of sixty barrels of spirits of turpentine, 
was captured by the United States steamer 
Bienville, on the 11th of December, 1861, on 
the Atlantic Ocean, off the mouth of St. 
John's river, Florida, and that they are prize 
of war. The schooner, on survey, was at 
the time reported unseaworthy to be navi- 
gated in' the winter season to a northern 
port, and her cargo was transshipped De- 
cember 20, 1861, on board the merchant brig 
Belle of the Bay, and brought to the port of 
New York. The papers on the vessel authen- 
ticated by the Rebel authorities of Florida, 
show that the vessel and cargo were enemy 
property, and are, accordingly, both subject 
to condemnation and forfeiture; but no legal 
proofs are laid before the court of the ac- 
tual capture of the same at sea, nor that any 

1 [Reported by Samuel Blatchford, Esq.] 
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physical or moral inability existed to pro- 
duce evidence of the time and place of seiz- 
ure. Therefore, according, to the ordinary 
procedure in a prize court, a decree of con- 
demnation of the same must he deferred un- 
til such testimony is produced, or a lawful 
excuse is furnished for the admission of 
secondaiy or lesser proof. 

No appearance having been entered in the 
suit on due return of the -warrant of arrest 
of the cargo, and the capture having vested 
jurisdiction in the prize court over the prop- 
erty seized, it is ordered that an interlocu- 
tory order for the sale of the cargo arrested 
in the cause be made, and that the proceeds 
thereof be deposited in the cause in the regis- 
try of the court, to abide the further order of 
the court. 

No return of the arrest of the schooner on 
the monition is made to the court, and no 
order for her condemnation can be granted 
without ulterior proceedings in the action to 
that end. 

[Further proofs were laid before the coiirt, 
and on the hearing a decree of condemnation 
was entered. Case No. 12,341.] 



Case "No. 12,341. 

The SARAH AND CAROLINE. 

[Blatchf. Pr. Cas. 214.] i 

District Court, S. D. New York. Sept., 1862. 

Prize — Violation op Blockade, 

Cargo condemned, on further proof, for a 
violation of blockade by the vessel. 

In admiralty. 

BETTS, District Judge. This case was 
called for hearing July 29, 1862, but, on ex- 
amination, it was found that there was no 
proof furnished convicting the property of 
any confiscable offense, and the court ordered 
the proceedings in the suit to be suspended, 
and," no person appearing to defend the prop- 
erty seized, or to claim it, gave leave to the 
United States attorney to offer further proofs 
within a year and a day. [Case No. 12,340.] 
On the 15th of September, instant, proofs in 
preparatorio in the cause were laid before the 
court. Charles G. Loring, an acting master 
in the United States navy, testified that he 
was present at the capture of the schooner, 
at the mouth of the St. John's river, m East 
Florida, on the 11th of December, 1861, by 
the United States vessel of war Bienville. 
The schooner was being towed out of port by 
a steamer. She was pursued and fired upon 
by the Bienville, and was then dropped by 
the steamer, and changed her course, and en- 
deavored to get back into port. She was 
overtaken by the Bienville, and was found 
deserted by her crew and anchored at the 
mouth of the St. John's river. The Bienville 
was one of the blockading squadron off that 
port. The schooner was laden with turpen- 

1 [Reported by Samuel Blatchford, Esq.] 



tine and a few shingles. She was captured 
about 6 o'clock in the evening. The port was 
under an order of blockade, and the vessel 
was endeavoring to break the blockade when 
arrested. She was detained by the United 
States flag officer at Beaufort, South Caro- 
lina, and the cargo seized on board was trans- 
mitted to this port. The vessel was of about 
fifty tons burden. Letters were found on 
board of her addressed to Nassau, N. P., but 
no papers were brought from her into this 
port with her cargo. This evidence leaves no 
ground to doubt that the vessel was captured 
in the act of violating the blockade, and the 
cargo seized on board of her became liable 
to forfeiture from that cause. 
Decree of condemnation accordingly. 



Case KTo. 1S,34S. 

The SARAH ANN. 

[2 Sumn. 206.] i 

Circuit Court, D. Massachusetts. May Term, 
1835.2 

Pleading in Admiralty — Amendment — New 
Facts — Allegations — Proofs — Marine In- 
scrance — Abandonment — Stale Demands — 
— Sale by Master. 

1. In admiralty pleadings, the better practice 
is to present new facts, when necessary, by an 
amendment to the libel and answer, as in chan- 
cery, and not by way of replication and re- 
joinder, 

2. The proofs and allegations must coincide. 
Proofs to facts not put in contestation by the 
pleadings, and allegations of facts not estab- 
lished by proofs, will both be rejected. 

[Cited in The Morton, Case No. 9,864; The 
Aurania and The Republic. 29 Fed. 116.] 

3. Appellate courts in admiralty allow par- 
ties, under certain circumstances, non allegata 
allegare, et non probata probare. 

4. An abandonment once made is considered 
as a continuing abandonment, notwithstanding 
a refusal to accept it, unless it is withdrawn 
by the party offering it. 

5. The master is the agent of all concerned 
in the voyage, and, whenever an abandonment 
has been accepted, becomes, by relation, the 
agent of the underwriters from the time of the 
loss, and a sale by him is then on account of the 
underwriters. 

6. A valid sale may be made of personal 
goods, which are out of possession, and the sale 
will be of the thing itself, and not of a mere 
chose in action. 

[Cited in Tome v. Dubois, 6 Wall. (73 U. S.) 

554; Murphy v. Dunham, 38 Fed. 508,] 
[Cited in Chapman v. Campbell, 13 Grat. (Va.) 

Ill; Couillard v. Johnson, 24 Wis. 540; 

DahiJl V. Booker, 140 Mass. 331, 5 N. E. 

498; Meyers v. Briggs, 11 R. I. 182.] 

7. If an owner stands by and knowingly suf- 
fers an innocent person to be misled by his 
silence, and to purchase his property without 
giving him notice of his title, a court of eaiiity 
will treat it as a fraud upon the purchaser, 
and grant an injunction against the future as- 
sertion of that title by the owner. 

[Cited in Baldwin v. Howell, 45 N. J. Eq. 
532, 15 Atl. 236. Cited in brief in Haven 
V. Adams, 86 Mass. 86.] 

1 [Reported by Charles Sumner, Esq.] 

2 [Affirmed in 13 Pet, (38 U. S.) 387.] 
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8. Courts of adiriralty, so far as their jnris- 
dietion extends, administer it upon tiie princi- 
ples of a court of equity, and not upon those 
of strict law. 

9. Courts of admiralty, lilie courts of equity, 
govern themselves by the analogies of the com- 
mon law limitations of actions, and, only under 
very strong ciicumstances, depart from them. 
Independently of any limitations, they will not 
entertain suits for stale demands. 

[Cited in Jay v. Allen, Case No. 7,235; Pack- 
ard V. The Louisa, Id. 10.652; Scull v. 
Raymond, 18 Fed. 553; Bailey v. Sund- 
berg, 1 G. C. A. 387, 49 Fed. 586.] 

10. Where the acceptance of an abandonment 
occurred in October, 1828, (which related back 
to the loss in the preceding March.) and the libel 
was brought in September, 1834: Mdd, that, 
if the vessel had been within the reach of the 
process of this court for a reasonable time, to 
the knowledge of the libellants, after such a 
lapse of time, the libel ought not to be main- 
tained. 

[Cited in Cadmus v. Polhamus, Case No. 

2,2S2a; Smith v. Sturgis, Id. 13,111; 

Southard v. Brady, 36 Fed. 561. Cited in 

brief in The Detroit, Case No. 3,832.] 
[Cited in brief in Goddin v. Welton, 34 Mo. 

454.] 

11. It is not sufficient to justify a sale of a 
vessel by a master, that he acted in good faith, 
and in the exercise of his best discretion, unless 
there appears to have been an urgent necessity 
to sell for the preservation of the interests of all 
concerned. 

[Cited in Copelin v. Phcenix Ins. Co., 46 
Mo. 215; Duncan v. Reed, 39 Me. 418; 
Howland v. India Ins. Co., 131 Mass. 255. 
Cited in brief in Prince v. Ocean Ins. Co., 
40 Me. 486.] 

12. If an owner of reasonable prudence would 
have directed the sale from the opinion, that 
the vessel could not be delivered from the peril 
without the hazard of an expense, dispropor- 
tionate to her real value, then the sale by the 
master must be deemed justifiable. 

[Cited in The Lucinda Snow. Case No. 8,591; 

Fitz V. The Amelie, Id. 4,838.] 
[Cited in Cos v. Foscue, 37 Ala. 505; Hund- 

hausen v. U. S. Fire & ^larine Ins. Co. 

(Tenn.) 17 S. W. 154; ilutual Safety Ins. 

Co. V. Cohen, 3 Gill, 471.] 

13. In a case of urgent necessity, the master 
has a right to sell the vessel, as well on a home 
shore, as on a foreign shore, and whether the 
owner's residence be near or at a distance. It 
is otherwise, if the necessity be not urgent. 

[Cited in Mutual Safety Ins. Co. v. Cohen, 3 
Gill, 471.] 

14. A sale by a master held valid, under the 
circunistances, and after a survey of the evi- 
dence, on the ground of urgent necessity. 

[Cited in The Lucinda Snow, Case No. 8.591; 
Copeland v. Phoenix Ins. Co., Id. 3,210.] 

15. Semble: If the court should decree a sale 
by the master invalid, where the transaction 
was clear from fraud, it would compel a proper 
allowance for the expenditures of the original 
purchasers in getting off and repairing the ves- 
sel. 

[Cited in Mutual Safety Ins. Co. v. Cohen. 3 
Gill, 471; Robertson v. Western M. & F. 
Ins. Co., 19 La. 227.] 

[Cited in Pike v. Balch, 38 Me. 306.] 

[Appeal from the district court of the United 
States for the disti-ict of Massachusetts.] 

This was a case of an appeal from a pro 
forma decree of the district court, sitting in 
admiralty, dismissing the suit. [Case unre- 
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ported.] The original libel was a proceeding 
in rem in the nature of a petitory suit in the 
admiralty, for the asceilainment and estab- 
lishment of the title of the libellants (The 
New England Marine Insurance Company) to 
the proprietary interest of the brig Sarah Ann, 
and, as consequent thereon, for a decree for 
tlie possession of the vessel. It appeared from 
the proceedings and proofs in the cause, that 
the libellants, on the first day of March, 
1828, at Boston, imderwrote a policy of insur- 
ance upon the brig valued at $4,000, in port 
and at sea, dm-ing the term of one yeai-, from 
the 22d of Febi-uary, 1828; and while the pol- 
icy was in full force, to wit, on the 25th of 
Jlarch, 1828, the brig was stranded on the 
shore of the island of Nantucket, In the state 
of JMassachusetts; , and on the succeeding day 
an abandonment was made by the owners to 
the libellants, for a total loss by the perils of 
the sea. The abandonment was not, however, 
at that time accepted by the libellants; but 
was expressly refused. It was not, however, 
withdrawn by the owners; and finally, on the 
third day of October, 1828, a compromise took 
place between the owners and the libellants, 
by which all the right and title of the owners 
in the brig was assigned to the libellants. 
This constituted the title set up by the libel- 
lants. The claimants [Obadiah Woodbury and 
others] did not deny these facts; but they as- 
serted a title to the brig (as intermediate pur- 
chasei-s), derived under a sale made by the 
master after the stranding, upon the ground 
of an alleged necessity; and no question was 
made as to the regular derivation of their 
title, if the sale of the master was justifiable 
in point of law, under all the circumstances. 

S. Hubbard, for libellants. 
C. P. Curtis, for claimants. 

STORY, Circuit Justice. I regret, that the 
pleadings In this case do not present all the 
points made in argument in a clear and defi- 
nite foi-m. The old course of practice, indeed, 
was to Introduce additional matters by way 
of replication and rejoinder; but the modern 
and certainly the better practice, is to present 
new facts, when rendered necessary, in an 
ailiendment of the libel and answer, as is the 
ordinary course in chancery. There is, too, a 
want of certainty and precision in soilie of the 
allegations on both sides, which is somewhat 
embarrassing; for, although the admiralty 
proceedings do not partake of the severe strict- 
ness of the common law, they do not yet re- 
quire, that all material facts should be stated 
with convenient certainty as to times, and 
facts, especially when they are the turning 
points of the cause. However, as no excep- 
tions on this head have been tak6n at the 
hearing, they must be deemed to be waived by 
the parties, though not without inconvenience 
to the court. 

The principal, though not the sole question, 
arising in the case is, whether the sale was 
under all the circumstances a valid sale. Be- 
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fore, however, proceeding to the consideration 
of this question, it may be well to dispose of 
some minor objections, which are talien to the 
title of the libellants. In the first place, it is 
said, that the title of the libellants, under the 
abandonment, cannot be maintained, because 
it was not accepted at the time when the sale 
was made by the master; but it was at that 
time utterly rejected; and that the subseqtient 
title under the assignment, not being pro- 
pounded in the pleadings, is not matter prop- 
erly in contestation in the suit; for the cause 
must stand before the court to be heard, se- 
cundum allegata et probata. It is certainly 
true, that the proofs and the allegations must 
coincide; for if there be proofs to facts not 
put in contestation by the pleadings, or alle- 
gations of facts not established by proofs, in 
each case they must be rejected. But, as I 
understand the posture of the present case be- 
fore the court, the assignment is not now of- 
fered as a substantive proof of the creation of 
an original title, but merely as proof of the 
final acceptance of the title by abandonment 
under a compromise; and if so, then, by the 
final acceptance of the abandonment, the title 
of the libellants relates back to the time of 
the loss, and takes effect, retroactively from 
that period. An abandonment once made is 
considered as a continuing abandonment, not- 
withstanding a refusal to accept it, unless it 
is withdrawn by the party offering it. But 
this is the less necessary to be minutely sifted, 
because this court could, by allowing an 
amendment of the libel, bring the matter 
properly before it, since it is a well known 
rule of the appellate courts in admiralty 
causes to allow the parties non allegata alle- 
gare et non probata probare, under some quali- 
fications not here necessary to be mentioned. 
Then, it is said, that as the sale was made 
before the abandonment was accepted, it was 
a sale made by the master, as agent of the own- 
ers; and, that by implication the abandonment 
admits the necessity of the sale, and adopts 
and justifies it. But here, again, I cannot ad- 
mit the entire correctness of the argument. 
When a loss takes place, for which an aban- 
donment may be made, the master is not ex- 
clusively the agent of the original owners of 
the ship; but he is the agent of those, who 
retroactively become owners of the ship, in 
consequence of that event, if an abandonment 
is made, and is justifiable. The common doc- 
trine is, tliat the master is the agent of all con- 
cerned in the voyage; and, that he becomes, 
by relation, the agent of the underwriters, 
whenever an abandonment has been accepted, 
from the time of the loss, to which that aban- 
donment refers, although the abandonment 
may not have been offered or accepted, until 
months after the event. So that in the pres- 
ent case, if the libellants have finally accepted 
the abandonment, and it was persisted In by 
the owners, and never withdrawn by them, 
but was a continuing abandonment on their 
side, the act of the master in the sale is to be 
treated as his act, as agent of the libellants, 



and not of the original owners. Now, there is 
not a scintilla of proof in the case to establish 
the fact, that the original owners ever with- 
drew their abandonment, or that it was ever 
contemplated by the parties, that the assign- 
ment in October, 1828, should take effect as a 
new and substantive title, independently of 
the abandonment. There is this additional 
consideration, which ought not to be for- 
gotten; and it is. that the sale of a ship by 
an owner, out of possession, is not the sale 
of a chose in action, I know of no principle 
of law, that establishes, that a sale of per- 
sonal goods is invalid, because they are not 
in the possession of the rightful owner; but 
are withheld by a wrong doer. The sale is 
not, under such circumstances, the sale of a 
right of action; but it is the sale of the thing 
itself, and good to pass the title against every 
person, not holding the same under a bona 
fide title, for a valuable consideration without 
notice; and 3, fortiori against a wrong-doer. 

Then, again it is suggested, that after the 
sale, the brig was gotten off, and was re- 
paired and came to Boston; and was there 
sold, and a register afterwards taken out in 
the name of the purchasers, without any ob- 
jection on the part of the libellants, although 
they had full knowledge of the facts; and 
consequently their conduct amounted to a 
waiver of all claim against the vessel, at 
least against bona fide purchasers. And es- 
pecial reliance is placed on the letter of the 
libellants to the agent of the original owners, 
dated the 14th of May, 1828, in which they 
express their determination to refuse the 
abandonment, and state that the brig is then 
in Boston; and then add: "As she is now 
within your own control, as agent for the 
owner, if you do not take possession of her in 
his (their) behalf, the company must consid- 
er the sale of her at Nantucket, as aflirmed 
by him (them), and that she is sold for his 
(their) account. We, of course, shall contest 
the validity of the sale, as it regards our- 
selves; and we think, the owners ought to 
contest it themselves." 

Now, I agree to the doctrine stated at the 
bar, that if an owner stands by, and know- 
ingly suffers an innocent person, without giv- 
ing him notice of his title, to purchase his 
property, and to be misled by his silence In 
not asserting that title, a court of equity 
will treat it as a fraud upon the purchaser, 
and grant an injunction against the positive 
assertion of that title. And I also agree, that 
a court of admiralty, so far as it possesses ju- 
risdiction, does administer it upon the prin- 
ciples, not of sti'ict law, but upon the prin- 
ciples adopted by courts of equity. And, if 
this case stood upon proofs of this sort, go- 
ing directly to the point, I should not hes- 
itate to say, that for this ground alone the 
court would be bound to dismiss the libel. 
But the facts of the present case, present a 
clear distinction. At the time when the trans- 
actions in Boston took place, the title was in 
contest between the original owners, and the 
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underwriters. TUe latter did not claim or as- 
sert any title, but denied the abandonment 
to be good. And on the contrary, the orig- 
inal owners insisted, that the abandonment 
was good. So that neither pai*ty was in a sit- 
uation to asseit a title, without compromit- 
ting rights then actually in contestation. And 
it was, therefore, under such circumstances 
the duty of the purchaser to look to his title- 
deeds, and to satisfy himself by all due in- 
quiries of the tL'ue nature and validity of his 
title; for the maxim of law, caveat emptor, 
strictly applied to him. So far, indeed, wei*e 
the libellants from acquiescing in, or coun- 
tenancing this sale, that the letter of the 14th 
of May expi-essly establishes their detei'mina- 
tion to contest it. Then, as to the lapse of 
time, which is relied on as another point of 
objection to the maintenance of the present 
libel. The abandonment was in March, 1828; 
and the final acceptance of it, if at all, was 
la October of the same year. The present 
libel was filed in September, 1834, after the 
lapse of nearly six yeai-s. Now. courts of ad- 
miralty, like courts of equity, govern them- 
selves in the maintenance of suits by the anal- 
ogies of the common law limitations; and 
are not inclined, unless under vei-y strong cir- 
cumstances, to depart from those limitations. 
But, independently of any statutable limita- 
tions, courts of admiralty will iiot entertain 
suits for stale demands. The party, who 
seeks redress there, must come within a rea- 
sonable time, or the court will not incline to 
exert its powers actively in his behalf. And 
if there were suitable allegations and proofs 
in this cause, that, after the final acceptance 
of this abandonment in October, 1828 (which, 
as we have seen, must relate back to the loss 
in the preceding March,) the brig had been 
within the ports of Massachusetts, and with- 
in the reach of the process of this court, for 
a reasonable time, to the knowledge of the 
libellants, I should much incline to the opin- 
ion, that after such a lapse of time the libel 
ought not to be maintained. But no such al- 
legations and proofs are brought fonvard, 
so as to justify the court in such a proceed- 
ing. 

We are, then, driven to the consideration 
of the question already suggested, whether 
the sale made by the master was, under all 
the circumstances, justified by necessity. If 
It was, the title of the claimants is unex- 
ceptionable. If it was not, then it seems to 
me, that the libellaiits ai*e entitled to a de- 
cree for possession upon their title under the 
abandonment. The facts, as stated in the 
protest, are as follows: The brig, having on 
board a cargo of rice and cotton, sailed on 
a voyage from Savannah for Boston, and, on 
the 23d of March, 1828, was stranded on the 
south-west side of the island of Nantucket. 
On the next day, assistance was obtained 
from the shore, and the anchors were got out 
and hove tight, in order to start the vessel, 
but without success. In the course of the 
forenoon, the wreck-master came on board 



with twenty men, and pursuant to his direc- 
tions, the deck-load was throA\'n overboai'd. 
They then hove on the cables again, but with 
no beneficial effect. They then proceeded to 
open the hatches, and dischai'ge the cargo 
from the hold; and then hove on the cables 
again, but to no purpose, as the tide had 
fallen, and there was a considerable surf roll- 
ing in shore. The captain and crew remained 
on board that night; and the day following 
nothing could be done, as the wind blew 
strong at the south-east, and there was a 
heavy s^urf. After the weather moderated, 
the cargo was, with much difficulty, got on 
shore. The wind and the surf of the sea 
had driven the brig so far on shore, as to ren- 
der it impossible to get her off. Such is the 
statement of the protest, which, In many of 
the important particulars, is corroborated by 
the other evidence in the case. It further ap- 
pears from the evidence, that the place, where~^ 
the brig was stranded, was a sandy beach, 
about twelve miles distance by sea and six 
miles by land from the town of Nantucket, 
and that she was at no time high and drj' 
there. The depth of water about her varied; 
sometimes it was ten feet, and sometimes six 
feet; and she was no time of the tide out 
of water. The cargo was discharged in about 
five days; and the spars, sails and rigging 
were then stripped off and carried on shore, 
and sold in small lots to the highest bidders. 
After the cargo was discharged, the brig be- 
came loose in the sand, and slewed round, 
and lay with her broadside to the shore. She 
was sold on the 28th day of March, by the 
master, at public auction, where she lay, 
for §127, at the same time that the spars, 
sails, and rigging were sold. The latter 
brought $^2.40. No efforts appear to have 
been made after the brig was unladen, to get 
off from the shore, though she had not then 
sustained any serious injury. Three intel- 
ligent surveyors, at a subsequent period, esti- 
mated the cost of repairs of her hull as not 
exceeding the sum of $492.25. The brig was 
gotten off by the purchasers soon after the 
sale, and was carried to the .port of Nan- 
tucket, and there repaired. The whole cost 
of the brig to the purchasers. Including her 
repairs, and outfits to Boston, is represented 
to have been $2,494.67; and she was actually 
sold, under tiieir orders, at Boston, in July, 
1828, for the net sum of §2,736.41. 

Such being the general outilne of the facts In 
evidence, the question is, whether, connecting 
these facts with the opinions of the witnesses 
given in the case, the necessity of the sale is 
clearly made out I agree at once to the doc- 
ti'ine, that it Is not sufficient to show, that 
the master acted with good faith, and in the 
exercise of his best discretion. The claimants 
(upon whom the onus probandi of the validitj 
of the sale is thrown) must go farther, and 
prove that there was a moral necessity for the 
sale, so as to make it an urgent duty upon the 
master to sell for the preservation of the in- 
terest of all concerned. And I do not well 
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laiow how to put the case more clearly than 
by stating, that if the circumstances were such, 
that an owner of reasonable prudence and dis- 
cretion, acting upon the pressure of the occa- 
sion, would have directed the sale from a fii'm 
opinion, that the brig could not be delivered 
from the peril at all, or not without the haz- 
ard of an expense utterly disproportionate to 
her real value, as she lay on the beach, then 
the sale by the master was justifiable, and 
must be deemed to have been made under a 
moral necessity. And this I consider the true 
doctrine deducible from the case of Gordon v. 
ilassachusetts Fire & Marine Ins. Co.*, 2 Pick. 
249, where the subject is examined very much 
at large and with great ability. 

It has been suggested at the argument, that 
as the stranding was on a home shore, at no 
great distance from the residence of the agent 
of the owners, the master was not autliorized 
to sell without consulting the agent or the 
owners. I agree at once to the position, if 
tliere is no urgent necessity for the gale. But 
if such an urgent necessity does exist, as ren- 
ders every delay highly perilous, or ruinous to 
the interests of all concerned, the duty of the 
master is the same, whether the vessel be 
stranded on the home shore or on a foreign 
shore, whether the owners' residence be near, 
or be at a distance. I am aware of the doc- 
trine maintained by my brother, the late Mr. 
.Justice Washington, in Scull v. Bi-iddle [Case 
Xo. 12,560]; and, unless it is to be received 
with the qualification above stated, I cannot 
assent to it. The fact, that the brig was ac- 
tually gotten oflE by the purchasers after the 
sale, is certainly a strong circumstance against 
the necessity of the sale. But it is by no 
means decisive; . for we are not, in eases of 
this sort, to judge by the event; for a vessel 
may be apparently in a desperate situation, 
and yet by some lucky accident, or unexpected 
concurrence of fortunate circumstances, she 
may be delivered from her peril. We must 
look to the state of things, as it was at the 
time of the sale; and weigh all the circum- 
stances; the position and exposure of the brig; 
season of the year; the dangers from storms; 
the expense of any attempts to get her off; 
the probable chances of success; and the ne- 
cessity of immediate action on the part of the 
master, one way or the other. 

As to the position of the brig, there is abim- 
dant evidence, that it was truly perilous. She 
was on an open shore of shifting sand, exposed 
to the constant action of the surf, and in case 
of a storm, to the full fury of the wind and 
sea. Indeed, the testimony is exceedingly 
strong, and I had almost said, conclusive, that 
if a soutlierly storm had occurred after the 
sale, and before the brig was gotten off, she 
would have gone to pieces. One did occur, a 
few hours after she was gotten off, which 
several of the witnesses think would have been 
fatal to her, if she had been on tlie shore. 
The probability of a storm, at that season of 
the year, upon our coast, is too well known to 
require anj' comment. It is the very season 



of blustering and variable weather, which has 
rendered the va-nal equinox proverbial for its 
dangers and uncertainties. Some unsuccessful 
efforts had been already made to get the brig 
off; and a storm, which had already taken 
place, had driven her higher up, and broadside 
to the shore, and of course had placed her; be- 
ing constantly in the surf, in a more hazardous 
situation. Considerable expense would neces- 
sarily be incurred in any new attempts to get 
her off, because the cables and anchors, and 
purchases used on a former occasion had been 
left in the surf, and could not be regained; 
and if the probability of success was small, 
this very expense would be a dead loss to all 
concerned. If a storm should, in tlie mean 
time, take place, a total wreck would be al- 
most inevitable. We find, too, from the evi- 
dence, that, of all the vessels stranded upon 
the shore of Nantucket, a veiy small propor- 
tion have ever been gotten off. A list of such 
vessels is appended to the evidence, which es- 
tablishes this fact beyond conti'oversy. One of 
the witnesses (a very experienced merchant 
and wreck-masier) says, that there has not 
been a brig or ship got off from the south and 
west seaboard of the island of Nantucket for 
twentj' yeai-s before the Sarah Ann, except the 
brig Pearl. 

The circumstances, attending the sale, are 
also fit to be brought under review. Full pub- 
lic notice appears to have been given; and a 
large company attended. The sale appears to 
have been faMy and freely conducted; and no 
combination is suggested to affect the bid- 
dings, or to produce a sacrifice of the property. 
Several of the witnesses testify, that they went 
there to bid for the vessel; but that she was 
sold for a price beyond what they thought her 
worth, or they were willing to give. Now, 
certainly, under such circumstances, a sale in 
the immediate neighborhood of a populous and 
flom'ishing seaport of great intelligence and en- 
terprise, for so small a sum as about §549 
for the hull, spars, sails, and rigging, does in- 
dicate a very strong opinion in those present, 
that the chances of saving the brig were few, 
and her situation was eminently perilous. The 
hull, rigging, and other appui'tenances sold for 
a sum less than one-seventh of the valuation 
in the policy of insurance. The necessary re- 
pairs to put the brig in order, if she should 
be gotten off, are admitted to be properly esti- 
mated at .?492. To these must be added, the 
expenses for the rigging, &c., estimated at 
about $444, and of getting off the brig esti- 
mated at about $1,205, making in the whole an 
outlay, by the purchasers, according to their 
estimate, of about §2.690, a sum sufficiently 
startling to be given for a stranded vessel, 
valued at §4,000 in the policy, and in all prob- 
ability a very high valuation, and then in a 
state of peril, from which it was xmcertain, 
whether she could ever be delivered. 

It is said, that some of these cliarges and 
expenditures are over-estimated and imaginary. 
But the clerk of one of the purchasers, who 
settled the accounts, swears, that the whole 
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cost of the brig, including the expense of get- 
ting lier off, and repairing her and her outfits, 
amounted to §2,494 73; and that the purchas- 
ers settled the account between themselves, and 
adjusted the balance upon the footing of tbat 
amount. Even if -we were to strike off one 
fifth part fr'om this amount for any supposed 
over-estimate, it would still appear, that an 
expenditure equal to one half of her valuation 
was indispensable to restore her to her former 
state. But to this in all fairness must be add- 
ed the positive risk of a total loss of the brig 
upon the shore. In point of fact, the brig 
was afterwards (as we have seen) sold at Bos- 
ton for ?2,736, so that .even in the successful 
events, which were anticipated, she brought 
little more than 'an indemnity" to the pur- 
chasers. 

In regard to the opinions of the witnesses, 
that the brig was capable of being gotten off, 
and that farther efforts ought to have been 
made for that purpose, there is the testi- 
mony of Mr. North, who assisted in dis- 
charging her, who speaks pointedly and af- 
firmatively on the subject. He was on the 
spot, and doubtless he is on that account a 
witness of peculiar competency. The mate 
and one of the seamen, of the brig, also 
speak to the same point with equal decision. 
But their testimony is of less weight, be- 
cause they were unacquainted with the 
shore, never having been at Nantucket be- 
fore or smce' that occasion. Capt. Adams, 
also, who was the agent of the underwriters, 
expresses a similar opinion. But as he was 
not present, while the brig was ashore, and 
as he had never been at Nantucket at any 
other time, his testimony certainly is not so 
stringent, as it otherwise would be. But, 
what is most material in the consideration 
of this testimony is, that so far as it re- 
spects getting off the brig, it proceeds upon 
the supposition, that the weather should con- 
tinue favorable, and no storm should occur. 

If the case were to be decided by this testi- 
mony alone, I confess, that I should incline to 
listen to it with great confidence in its accu- 
racy. But it is encountered by very strong 
testimony on the other side, coming from 
numerous witnesses, inhabitants of the is- 
land, who are well acquinted with the shore, 
and with the situation of the brig. They ex- 
press a very decided opinion, that the con- 
duct of the master in directing the sale was 
prudent and proper under the circumstances; 
that the brig was in a perilous situation, 
with little chance of being gotten off; and 
in case of a storm, with almost a certainty 
of going to pieces; that the brig was sold for 
as much as she was worth in her then situa- 
tion, and for more than some of them were 
willing to give. 'And this, in an especial 
manner, in the opinion of the wreck-master, 
wlio went on board in the morning after the 
stranding, and continued to assist in all the 
operations, until the sale was completed; 
and his judgment must have had great 
weight with the master in all that he did, 
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and all that he left undone. Under such cir- 
cumstances, as a man of great experience, 
and a public oflacer, and entirely disinterest- 
ed, I cannot but place great confidence in his 
judgment. He had peculiar means of form- 
ing a correct judgment, not only from his 
intimate knowledge of the coast, and the dis- 
asters thereon, but from his having been often 
employed as an agent in cases of wrecked ves- 
sels. He is fully confirmed in all his state- 
ments by another witness, Avho has also act- 
ed as a wreck-master and agent for a consid- 
erable number of years, and assisted in all 
the arrangements made in the case of the 
Sarah Ann, who says, "that if the brig had 
not gone off in two days more, in my opinion 
she would have been all in pieces. Where 
she lay was a sandy bank and bars without 
her. The sand was continually shifting 
around the wreck by the heave of the sea." 

Now, when this testimony is connected 
with other established facts in the case, and 
especially with the season of the year, the 
imminent danger from any succeeding 
storms, the rareness of any successful efforts 
to get off any large vessels stranded on that, 
shore; and the actual expenditure of a sum, 
fully equal to one half or more of the value 
of the brig, in order to refit her, and bring 
her to a suitable market for sale, it does 
seem to me difficult to resist the impression, 
that there was in the present case a moral 
necessity imposed upon the master to sell. 
I do not say, that the ease is beyond all 
doubt; but it appears to me established by a. 
weight of testimony and circumstances, 
which I ain not at liberty to resist. 

I feel the less difficulty in having arrived 
at this conclusion, because if I had felt it my 
dvLty to decree possession to the libellants, 
grounded upon the invalidity of the sale, the 
decree must have been upon the terms of 
making all due allowances to the claimants, 
for the expenditures of the original pur- 
chasers in getting off the vessel and repair- 
ing her. This, is the case of a clear bona 
fide purchase, under circumstances calling 
for no inconsiderable indulgence, even if ''the 
strict law had been against the title. Tlie 
general practice of the admiralty in all such 
cases is, to restore possession upon making 
compensation for all meliorations by the pur- 
chaser. See The Perseverance, 2 O. Rob. 
Adm. 239; Nostra de Conceicas, 5 O, Rob. 
Adm. 204. It is an equitable principle, an- 
alogous to that, which is constantly acted 
upon in courts of equity, and probably bor- 
rowed from the same common source, the 
civil law. And if melloititions ought to be 
decreed generally, a fortiori, the actual dis- 
bursements and expenses ought to be allow- 
ed, which were incurred to deliver the ves- 
sel from her peril; for they are in the na- 
ture of salvage. Where, indeed, the title is 
not only invalid, but the transaction is taint- 
ed with fraud or ill faith (which is not pre- 
tended in the present ease), the rule would 
be different. 
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Upon the TS'bole, my opinion is, that the 
decree of the district court, dismissing the 
lihel, must be affirmed with costs. 

[On appeal to tlu' supreme court, the decree 
of this court was affirmed- 13 Pet. (38 U. S.) 
38T.] 



Case No. 13,343. 

The SARAH BEENIGE. 

[1 Hasli. 78.] 1 

District Court, D. Maine. April, 1867. 

Forfeiture — Landing Goods without Permit — 

Importation op Brandy— Quastitt — 

Allegations in Libel. 

1. To create a forfeiture of the vessel under 
section 50 of the act of 1799 [1 Stat. 665], for 
landing foreign goods without a permit, the 
goods must come from one cargo, and be landed 
from the same vessel, hut not at the same 
time. 

2. Allegations in the libel, as to the goods 
landed and their value, bind the government. 

3. A forfeiture of the vessel is not created 
under the act of 1799 as modified by the act of 
1827 [4 Stat. 235], prohibiting the importation 
of bi'andy in casks of less than fifteen gallons 
capacity, by a seaman landing about two gal- 
lons of brandy, all that remained of a purchase 
in a foreign port taken on board for his own 
use on the voyage home. 

In admiralty. Liljel in rem by the United 
States, claiming a forfeiture of the brig 
Sarah Bernice for landing foreign goods, sub- 
ject to duty, of the value of .?400, without 
a permit, and for importing brandy in a 
cask of less capacity than fifteen gallons. 
The claimant by answer denied the aver- 
ments of the libel, and alleged that if any 
brandy was imported as charged in the libel, 
that it was in quantities allowed by law, and 
for the use of the crew. 

Geo. F. Talbot, Dist, Atty., for the United 
States. 

Bion Bradbury and L. D. M. Sweat, for 
claimant. 

FOX, District Judge. This libel contains a 
number of counts. By the first, a forfeiture 
of the vessel is claimed for landing eight 
barrels of molasses of the value of $250, two 
barrels of sugar of the value of $150, and 
one thousand cigars of the value of one hun- 
dred dollars, brought in her from Cienfuegos, 
in the island of Cuba, and landed March 20, 
1866, at Maehiasport, not in open day, but in 
the night time and without the special li- 
cense of the ofiicers of the port, the articles 
being of the value of ?400. The third count 
is for landing the same articles without any 
permit. 

The second count is for landing five chests 
of tea, one box of tobacco, and ten gallons 
of brandy, brought in the vessel from St. 
John to Maehiasport, and there landed in the 
night time on the 12th of April without a 
special permit. The fourth count is for land- 

1 [Reported by Thomas Hawes Haskell. Esq., 
and here reprinted by permission.] 



ing those articles without any permit. The 
value of the articles landed is alleged to be 
over $400. 

The fifth count claims a forfeiture for the 
importation from St. John, N, B., of brandy 
into Maehiasport on the 12th of April, 1866, 
in a cask of less capacity than fifteen gal- 
lons. It appears that this brig was owned 
by the claimant, a resident of Machias; that 
she took on board as freight, a full cargo of 
molasses and two barrels of sugar at Cien- 
fuegos bound for St. John; that by reason of 
bad weather on her voyage to St. John, her 
master found it convenient to make a har- 
bor at Maehiasport, and whilst there, in the 
night time landed three boat loads from the 
vessel, consisting of eight, barrels of mo- 
lasses, two of sugar, and ten boxes, each 
containing 100 cigars. There is no pretense 
that the molasses was purchased by the mas- 
ter or any of his crew, but it is claimed that 
this molasses so landed was saved by the 
crew from the deck where it had been spilled 
or foamed over from the casks in Cuba, and 
was gathered up, put into pork and beef bar- 
rels, and became a perquisite to be divided 
among the crew, being mixed with dirt and 
chips, and of little value. I do not find suf- 
ficient evidence to warrant such a conclusion. 
On the contrary, I am constrained to be- 
lieve that all this molasses was purloined 
from the cargo by the officers and crew act- 
ing in concert, and that Maehiasport was re- 
sorted to voluntarily for the purpose of land- 
ing it and defrauding its owner. 

It appears that the cargo on its discharge 
at St. John fell short 1,000 gallons. This in 
itself would not be conclusive evidence of 
any plundering by the master and crew, as 
such an amount, I suppose is not unfrequent- 
ly lost by ordinary leakage; but there is an- 
other circumstance testified to by the owner 
of the cargo, which satisfies me of the fraud 
of those on board, and that is, that a num- 
ber of the hogsheads had been filled with 
salt water, a few gallons of molasses having 
been left in them to color the water; this 
must certainly have been done for a fraudu- 
lent purpose by those in charge of the vessel, 
and no explanation being given of it, I think 
I am fully justified in finding that the con- 
tents of the barrels were not of the poor, 
mixed description given to it by those par- 
ticipating in the robbery; and that I am jus- 
tified in the conclusion, that as they had the 
pick of the cargo, they would probably take 
as good as they could find, and that the 
article in question was at least a good quali- 
ty of Cienfuegos molasses uninjured. 

After these goods were landed, the vessel 
proceeded to St. John, delivered her cargo 
and took on board a cargo of lumber destin- 
ed for Philadelphia, together with a quantity 
of tea and a gallon or two of brandy. She 
again touched at Maehiasport, landed in the 
night time the tea and so much of the brandy 
as had not been consumed, and also a barrel 
of molasses which was part of her Cuba car- 
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go, and -which it is claimed, the owners at 
St. John gave to the captain on his repre- 
sentation that it was damaged. 

The claimant contends that, as this vessel 
was destined for St John, and did not in- 
tend to discharge her cargo at LEachiasport, 
the landing of a portion of it at that place, 
would not work a forfeiture; and for this 
relies on the opinion of Washington, J-, in 
U, S. V. The Hunter tCase No. 15,428], in 
which it was decided that a merchant vessel 
from which goods are unladen without a per- 
mit after her arrival within the limits of the 
United States, but hefore she has reached 
her port of destination, is not liable to for- 
feiture under the fiftieth section of the act 
of 1799. In that case the vessel was destin- 
ed to a port of discharge in the United States, 
and unloaded part of her cargo before arriv- 
ing there, whilst in the pre'sent case, the ves- 
sel was not destined to any port of discharge 
in this country, but was bound from one for- 
eign port to another foreign port, and in the 
prosecution of that voyage landed in viola- 
tion of law the goods in question in her home 
port 

The doctrine of that case however, has not 
been acknowledged in this circuit Mr. Jus- 
tice Story in The IndustiT [Case No. 7,028], 
and The Harmony [Id.- 6,081], established a 
different doctrine, and held in the first case 
that this fiftieth section applies to all un- 
lading of goods without a permit in any port 
or place within any collection district, wheth- 
er such port or place be the port originally 
intended for the port of discharge or not. 

It thus appears that of her cargo on board 
at Cuba, nine barrels of molasses, two of 
sugar and 1,000 cigai-s were landed in viola- 
tion of law at Machiasport; and there is also 
evidence tending to show a landing of anoth- 
er barrel at Mt. Desert, but the same is not 
set forth in the libel. In order to work a for- 
feiture of the vessel, it must appear that the 
goods so landed were of the value of $400. 
In the first place, the claimant contends that 
the portion of the goods landed on her voy- 
age from St. John to Philadelphia could not 
be united to those landed previously, in order 
to make up the requisite amount I am how- 
ever of opinion that the government has a 
right to insert and include in its estimate all 
the value of the cargo which was shipped 
from Cuba, and was on board when she first 
entered Machiasport, whether it was landed 
then, or at a subsequent time, provided it all 
the time remained on board as a part of the 
cargo. The language of the fifth section of 
the act of 1799, imder which a forfeiture is 
claimed, is "No goods, &c., brought in any 
ship * * * from any foreign port or place 
shall be unloaded or delivered from such 
ship or vessel within the United States, but in 
open day, except by special license from the 
collector for such unloading or delivering, nor 
at any tir6e without a permit; * « « and 
all goods, &c., so unladen shall become for- 
feited; and when the value thereof, accord- 



ing to the highest market prices of the same 
at the port or district when landed shall 
amount to .?100, the vessel, &c., shall be sub- 
ject to forfeiture." 

These goods were -all brought from a for- 
eign port in this vessel; they constituted a 
portion of her cargo; were all loaded at the 
same time; belonged to the same person; 
were all destined to the same port; and the 
fact that a poilion was landed at one time, on 
the passage to that port, and the residue re- 
mained on board and completed the voyage, 
and was afterwards brought back and land- 
ed at the same port where the other portion 
of the same cargo had been previously landed 
by the same crew, from the same vessel, 
without any unloadiag or unshipment, cannot 
save the case from the express letter of the 
act; although unladen on two different days, 
it was still an unloading of the cargo of this 
vessel, brought in her from a foreign port; 
and the interruption of these proceedings by 
sailing to an intermediate port, and after- 
wards returning with a portion of the same 
cargo, which was on board to enable its un- 
lading and delivery, should not save it from 
forfeiture. A difEerent construction would 
certainly go far to defeat this provision of 
the law; for a vessel might land from time 
to time, portions of her cargo in Passama- 
quoddj'- bay, taking care that the amount 
should be less than $400 at any time, and 
make a short trip to Campo Bello, complete 
her voyage, and then evade the forfeiture. 

I think therefore the barrel landed in April, 
being a portion of the original cargo, should 
be included in fixing the value of the goods 
landed. I do not think that the tea and bran- 
dy can be so included and joined with the 
goods landed in March, and for the reason 
that they were not brought in this vessel 
from Cuba; they formed no part of the cargo 
on board wiien she made the first landing, 
and could not therefore have been landed at 
that time; they were not a part of what was 
then landed, and were in no way connected 
with it, and could not be. If they were so 
considered, I do not see but that a vessel 
might be liable to forfeiture, which should be 
running between here and the provinces, and 
should in the course of the season in viola- 
tion' of law, land goods aggregating the value 
of $400 during her several voyages, but of 
which not more than $50 in value was landed 
at one time, or constituted a part of any one 
cargo. 

I think the cargo so landed must come from 
the foreign port together as a whole, at the 
same time, and be all landed from the vessel 
as a part of the foreign cargo, in order to 
create a forfeiture. If I understand the dis- 
trict attorney, he contends that this vessel, 
having sailed from the United States to Cu- 
ba, and there taken on board a cargo for a 
foreign port, if she illegally land foreign 
goods aggregating $400 in the whole, at va- 
rious times, before she returns again openly 
to the United States, would be liable to for- 
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feiture; his theory is, that it is but a single 
voyage until her return. Such is not the evi- 
dence in this case; the cruise from Cuha end- 
ed at St. John. She did not then intend to 
return to her home port, but toolc freight for 
Philadelphia. That was certainly a new voy- 
age, as much as if she had gone to Australia; 
and 1 cannot perceive but she would have 
been openly liable for forfeiture, if she had 
landed a quantity of goods when bound to 
Australia, as she would be in this case; the 
goods landed being required in such case, to 
be added to those landed on the voyage from 
Cuba, in order to make up the sum of ip4C0. 

The allegation in this libel is that eight bar- 
rels of molasses were landed; but the proof 
satisfies me that nine were in fact landed. 
As the libel now stands I am not justified in 
joining the ninth ban-el to the other lot, so 
as to increase the amount apparently landed; 
the allegation and proof must conform, and 
this is a material variance. I must therefore 
hold the government to the charge of the 
eight barrels and reject the evidence in rela- 
tion to the ninth. 

But there is another serious objection in 
my view to joining the articles landed in 
April to those landed in March, so as to in- 
crease the value to ?400; and that is, the libel 
does not charge them as being a part of one 
cargo, brought from a foreign port, and land- 
ed from the same vessel; they are in no way 
connected, and are not alleged as together 
constituting the offense of landing in violation 
of law, goods aggregating in value §400; but 
on the contrary they are distinctly averred 
and set forth to be entirely separate and in- 
dependent transactions, each by itself, inde- 
pendent of the other, constituting such a vio- 
lation of law as will create a forfeiture. 

The government having fixed the value of 
the cigars by the averments in the libel, I 
am concluded by it; though if it had been 
omitted, I might have felt justified in find- 
ing the highest market value of Cuba cigars 
beyond the sum of $100 per M., but taking 
this as it is, with the count as framed I do 
not feel authorized in presuming that goods 
of the value of $400 were landed at either 
time from this vessel. The proof is, that 
the packages of tea were not full chests, but 
were halves and quarters, which are or- 
dinarily spoken of as chests, being used rath- 
er as generic, than descriptive of the precise 
package. It is seldom at the present day, 
that whole chests of tea are seen; and when 
one of the crew speaks generally of five 
chests being brought on board at St. John, 
and another describes the chests as two half 
and three quarter chests, agreeing in num- 
ber of packages, and the latter description 
being conformable to the custom of trade, X 
must adopt it as a true description of the 
packages. 

The fifth count charges a forfeittire, by rea- 
son of the importation on board of said brig 
from St. John into Slaehiasport, of a quan- 
tity of brandy in a cask less than fifteen gal- 



lons. The act of 1799 as modified by act of 
1827, prohibited importation of brandy in 
casks of less capacity than fifteen gallons; 
and declared that the liquor imported con- 
traiy to the provisions of the law, together 
with the ship or vessel on which it was 
imported, should be forfeited, and provided 
that nothing contained in the act shall be 
construed to forfeit any spirits imported or 
brought into the United States in other casks 
or vessels, or the ship or vessel in which 
they shall be brought, if such spirits shall 
be for the use of the seamen on board such 
ship or vessel, and shall not exceed the 
quantity of four gallons for each seaman. 

It is in evidence that one of the seamen 
of this brig whilst at St John purchased a 
quantity of brandy, took it on board the ves- 
sel, consumed a portion of it, and after ar- 
riving at Machiaspoi-t, landed the remain- 
der, not exceeding two gallons. I urn of 
opinion that by this a forfeiture was not 
created. The law in my view contemplates 
such a proceeding, and never intended that 
the vessel should incur a forfeiture thereby. 
This brandy was bought by one of the crew 
for his own use, and probably was to a 
great extent used up on the voyage; the 
original quantity did not exceed that al- 
lowed by the law, and it was on board for 
the use of the seamen, and at the time of 
its importation, there was no violation of 
the law; on the contrary it was within the 
very letter of the statute, imported for the 
use of the seamen. In my view, the law 
was founded on the supposition that there 
might be an overplus of spirits put on board 
at the place of departure for the use of the 
crew, and if on the vessel's aixival the over- 
plus did not exceed the fom- gallons, no for- 
feiture was incurred of either the vessel or 
the article. But it is said it was landed at 
Machiasport, and was not therefore for the 
use of the seamen on the voyage. This ob- 
jection would apply to any landing of spir- 
its at the port of final discharge, when the 
spirits had been obtained for the use of the 
crew. It is not a long time since it was 
quite customary to furnish daily gi*og to the 
ship's crew. Suppose in such a case, a cask 
of rum nad been purchased by the master 
at Cuba for the use of the crew, the whole 
of which would have been consumed on an 
ordinary voyage to Poi-tland, but by reason 
of favorable winds the vessel arrives before 
the rum is consumed, having on board not 
exceeding a gallon for each of the crew, what 
is to be done with the article? According to 
the construction of the district attorney, if 
It is imported, or brought into the countiy 
in a cask less than that mentioned in the 
statute, it wox-ks a forfeiture of the vessel, 
notwithstanding it was clearly intended for 
the use of the crew. The only course that 
could be adopted would be to destroy it be- 
fore its arrival, because it is not the land- 
ing, but the importation, bringing into the 
country, which creates the forfeitm-e. Hun- 
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■dreds of such instances bave occurred, where 
the surplus of spirits, procured in a foreign 
port for the use of, the crew, and which re- 
mained at the end of the voyage, not heing 
in excess of the statute quantity, has heen 
landed without objection; and I cannot 
doubt, that If spirits are in good faith put on 
hoard for the use of the crew, never con- 
stituting any portion of the cargo, but used 
from by the crew in whole or in part until 
the arrival of the vessel, it is clearly within 
the proviso of the 105th section of the act of 
1799, and that a subsequent landing of it, if 
less than four gallons for each seaman, with- 
out payment of duties, whilst it might sub- 
ject the article ^itself to forfeiture, would 
not in any way a°ffect the vessel from which 
it was landed. 

In the case of The Governor Oushman [Case 
No. 5,646], Miller, district judge of "Wiscon- 
sin, held the vessel not subject to forfeiture, 
where two of the crew had taken on board 
at Samia, without the knowledge of the 
■captain, a quantity of distilled liquors in ex- 
■cess of that allowed the crew by law, the 
quantity being nine gallons at one time, and 
-on the subsequent occasions three gallons 
■each time. From the facts of the case as 
reported, it is manifest there was a- landing 
in the States of a portion of these liquors, 
nnd that they were originally purchased by 
the crew for sale, rather than for their own 
use; and yet, the court decreed no forfei- 
ture was thereby incurred. That case was 
much stronger for the government than the 
present, both in the quantity of liquors, and 
object of the purchase. 

Libel dismissed. Certificate of probable 
•cause. 



Case Ho. 13,344. 

The SARAH B. HABRIS. 

[1 Hask. 52.] i 

District Court, D. Maine, Dec, 1867.2 

li'OKFEITURE — LaSDING GOODS TVITHOBT PERMIT — 

Veiibai, Assest— Permit Obtained by Puaud. 

1. A verbal assent from the customs officer, 
to land goods brought from a foreign port is 
not a compliance with the 50th section of the 
4ict of 1799 [1 Stat. 665]. 

2. Such assent will not save the vessel from 
forfeiture for landing such goods without a per- 
mit. 

3. The permit under that act must he in writ- 
ing. 

4. A permit obtained by fraud is no permit, 
and will not save a forfeiture of the vessel. 

In admiralty. Libel in rem by the United 
States claiming a forfeiture of the schooner 
Sarah B. Han-is, for landing at a domestic 
poi-t without a permit, goods brought by her 
from a foreign port The o^vners claimed the 
vessel, and made answer that the goods land- 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 

2 [Affirmed in Case No. 16,223.] 
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ed were fish caught in an American vessel by 
American fishermen and not subject to duty, 
and that the proper customs officer verbally 
assented to their being landed. 

Geo. F. Talbot, Dist Atty., for the United 
States. 
Lewis Pierce, for claimants. 

FOX, District Judge. This vessel is charged 
with a violation of the 50th section of the Act 
of 1799, by landing without a permit at Deer 
Isle, in Oct., 1866, one hundred barrels of 
mackerel of the value of ten thousand dollars, 
brought in said schooner from Port Mulgrave 
in the province of Nova Scotia. 

It is shown that this schooner. "Wilson mas- 
ter, being enrolled and licensed for mackerel 
fishing, with a license to touch and trade at 
any foreign port during the cruise, sailed from 
Deer Isle in the month of August on a mack- 
erel trip in Bay of Chaleur. After having 
taken about 200 bbls., she went into Port 
JIulgrave and on the 15th of October, there 
took on board as freight one hundi-ed barrels 
of mackerel and arrived at Green's landing 
about the 21st of the same month. 

On the 22d of October the captain produced 
to Yincent J. Warren the deputy-collector for 
Dear Isle, an "inward foreign manifest," de- 
scribing lie cargo of the schooner as one hun- 
dred barrels of mackerel shipped by Chas. R. 
McDonald, of American fishing schooner Ohv- 
ia Maria, taken on board at Port" Mulgrave, 
N. S., and consigned to Davis & Co., at 
Green's landing. Deer Isle. The captain 
made oath that the manifest contained a just 
and true account of all the goods on board. 
There were in fact over 300 barrels on board 
the schooner, but all but 100 barrels were 
taken by the crew on the trip. 

At the same time the master presented to 
the deputy-collector a ceilificate of Chas. R. 
McDonald under oath, setting forth that he 
as master of American schooner Olivia Maria 
had landed 100 barrels of mackerel at Port 
Mulgrave for transportation to the port of 
Deer Isle in the United States, and that the 
same were caught in said American vessel by 
American fishermen and shipped to the said 
port of Deer Isle by the schooner Sarah B. 
Harris of Deer Isle, John Wilson, master. 
This document was signed and sworn to be- 
fore the comptroller of customs at Port Mul- 
gi-ave, Oct. 15th, 1866. Accompanying this 
certificate was the sworn statement of same 
date of A. W. Hart and David Wild, who rep- 
resent themselves as mwehants at Port Mul- 
grave, and who declared on oath that the 
statements of McDonald in his certificate, are 
just and true and worthy of full faith and 
credit. Warren testifies that Capt. Wilson en- 
tered his vessel and made entry of the 100 
bbls. of mackerel, and that he gave Wilson 
no written permit, but thinks he gave him a 
verbal one. That Wilson asked him if it was 
all right and he told him, "Yes, go ahead and 
land your mackerel," and therefore they were 
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unladen. It is quite manifest upon the state- 
ment, that the goods in question were brought 
to the knowledge of this deputy-collector. He 
was infoiTtned that they were a portion of the 
cargo of the Sarah B. Harris, taken by the 
crew of the Olivia Maria, transhipped from 
her in the province of Nova Scotia, and for- 
warded by the Sarah B. Harris to the United 
States. 

The deputy-collector at Deer Isle believing 
these mackerel not to be dutiable goods, gave 
his assent to their being landed, but never 
granted any written permit for that purpose. 
The government claims that the permit re- 
quired by the 50th section of the act of 1799 
is a document duly authenticated by the prop- 
er officers, and that the verbal assent of the 
officers to the unloading of the cargo is not 
sufficient to save the vessel and cargo from 
forfeiture, and although both the collector and 
the master, in ignorance of the law, may have 
supposed a verbal assent was sufficient, yet 
that cannot alter the law as each party is said 
to know the law, and the ignorance of the 
officer of the customs as to the true construc- 
tion of the law, cannot change the law and 
make an act legal and valid, which otherwise 
would be invalid. However harsh such a 
principle may apparently be, such is and must 
be the law. Everybody is presumed to know 
the law, to undei*stand its effects, and must 
therefore comply with it; and any mistake 
of any executive officer of the government by 
which a party is led to violate it, cannot be 
used as a justification or excuse when he is 
called upon to answer for its violation. Mr. 
Justice Story, in TJ. S. v. Lyman [Case No. 
15,64:7], well remarks, "The collector is but a 
mere ministerial officer. It may be his mis- 
fortune or the misfortune of the public, that 
he misinterprets the law, but certainly he 
cannot alter it The collector had no author- 
ity to admit Lovejoy to enter the goods, or 
give bonds for the duties. The whole pro- 
ceeding was irregular, and not binding on the 
United States. * * * xhe receipt of the 
bond by the collector was no estoppel to the 
United States, since no act of his. not within 
the scope of the law, could vary these rights." 
When the act therefore prohibits the landing 
of goods without a pei-mit from the collector 
and naval officer of any of the ports, what 
did the law contemplate and intend by these 
words? Could it have intended thereby, 
merely the assent of these officers however 
manifested? Or did it not mean some docu- 
mentary evidence manifesting their assent? 
I apprehend an examination of these provi- 
sions of the act will leave but little doubt in 
the mind of any one as to the true meaning 
of this clause. 

The 45th section prohibits the landing of 
any ship-stores without a permit first obtain- 
ed from the collector and naval officer; some- 
thing is to be obtained, not the mere consent 
of these officers. So too, by the 46th section 
entry is required of the baggage and tools of 
a person arriving in the United States, and if 



he is not the owner of them, a bond is to be 
given, "and in compliance with the conditions 
aforesaid and not otherwise a permit shall 
and may be grautetl for landing said arti- 
cles." This certainly indicates something 
more than a verbal assent to the landing. 
Something is to be granted by the officers 
which is here termed a permit. The same 
language is to be found in the 47th section 
regulating goods eaii-ied to and brought back 
from a foreign poit. It enacts, that after cer- 
tain formalities shall be complied with, "a 
permit shall be granted for landing the 
same." The law having thus in various sec- 
tions declared "that a permit shall be granted 
for landing," the 49th section proceeds to de- 
clare the form of all permits. 

The next section is that, under which a 
forfeiture is now claimed, which declares the- 
vessel to be liable to forfeiture, if goods, 
wares, or merchandise of the value of $400 
are brought from any foreign port and un- 
laden from her without a permit from the col- 
lector and naval officer. Can there be any 
doubt that the permit so required is one re- 
qxiired in the previous section, the form of 
which is prescribed to be authenticated by 
the signature of the collector and naval of- 
ficer? I cannot entertain any doubt on this 
point, but for satisfactoi-y reasons, I proceed 
to a further examination of the facts of the 
case, to ascertain the circumstances under 
which this verbal assent of the deput5''-collect- 
or was procured by the master of this- 
schooner. 

Wilson represented to the deputy-collector 
that these mackerel were caught by an Amer- 
ican vessel, and produced the certificate of 
the master of that vessel to substantiate his 
statement. The deputy-collector relying on 
this statement, and supposing that in such a 
case the goods were not subject to duty, ad- 
mitted them to entry duty free, and gave his 
assent to their landing in the manner above 
stated. The government claims that in this 
a gross fraud was perpetrated, that the mack- 
erel were not thus caught, but that on the 
contrary they were British mackerel, the 
property of John Morse a resident at Port 
Mulgrave; and from a careful examination of 
the testimony, I am of opinion that such was; 
the fact, that McDonald had no interest in 
them, but that they belonged to Morse. 

Two of the crew of the Sarah B. Harris 
have been examined; theu' testimony is, sub- 
stantially, that on a Sunday morning, they 
went ashore at Port Mulgrave. One of them 
was acquainted with Morse, and Morse told 
him he had 100 bbls. of mackerel which he 
wanted sent to Green's landing, and wished 
to know if the Sarah B. Harris would take 
them. The witness introduced Capt. Wilson 
to Morse, and Morse infonned him what he 
wanted; the freight to be paid was spoken 
of. Wilson wanted one dollar per ban-el, 
which Morse thought high, said it was an 
extra rate, and that if he could not get them 
in clear of duty, he would rather not send 
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them. Wilson told him he had no doubt that 
he could get them in. 

No trade was then completed. The next 
morning, Monday, Oct 15th, they all met 
again at Morse's store. Morae and Wilson 
went out leaving the two witnesses in the 
store. Soon they returned with Chas. Mc- 
Donald, master of schooner Olivia Maria, and 
Wilson then said he would not take Morse's 
mackerel, but he would take one hundred 
barrels for Chas. McDonald, at the same 
rate. The same day the mackerel were taken 
from the wharf and put on board the Sarah 
B. Harris by the aid of her boats and crew 
and of a couple of Englishmen with a boat 
loaded at Port Mulgrave. One of these wit- 
nesses says that McDonald's vessel was at 
anchor in the harbor one hundred and fifty 
yards off, but neither he nor his men in any 
way assisted in putting the mackerel on 
board the Sarah B. Harris, whilst Morse wasi 
present on the wharf help'ng put the mackerel 
in the boats. 

Two more of the crew, Tyler and Smith, 
speak of the mackerel as being taken from 
Morse's wharf, and one of them says that 
they were shipped by Morse, but I think lit- 
tle reliance can be placed on the evidence of 
this witness on this point as he does not ap- 
pear to have been present at any of the in- 
terviews with Jlorse. 

The ship's-husband of the Olivia Maria tes- 
tifies that "McDonald returned to Boston in 
her Nov. 1st, with 100 bbls. of mackerel only, 
her capacity being over 350 bbls. and that he 
never received any of the proceeds of the 100 
bari'els landed from the Sarah B, Harris, 
and never had any benefit from them. He 
heard something about one hundred barrels 
shipped by McDonald, but never could get 
any direct information about them. That 
McDonald made three trips that season and 
sent home by steamer to Boston 2S0 bar- 
rels of mackerel consigned to Clark & Wood- 
ward, which he obtained from them through 
terror of law suit." 

What reason McDonald had for so shipping 
them, and what he intended to accomplish by 
so doing is not quite apparent, as it is mani- 
fest that he could not have expected to con- 
ceal from the crew the amount of fish taken 
on his first trip, after he had shipped them di- 
rectly to his home port, where he had to re- 
turn with his crew, all of whom were inter- 
ested in this cargo on the trip, which had all 
to be adjusted with the ship's-husband; it 
would therefore have been an utter impossi- 
bility to conceal from the ship's-husband the 
amount of fish taken, and the same reasoning 
strikes me with great force in its application 
to the one hundred barrels in controversy. 

If these had been caught by the crew of 
the Olivia Maria, it must have come to the 
knowledge of the ship's-husband, and he 
would have enforced his right, against all 
parties claiming the property, he owning 7-19 
of the vessel. This he does not pretend to 
have done. If these were taken by the Olivia 
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Maria, what has become of the crew's share 
of these 100 barrels? On their return to Bos- 
ton, which was only nine days after the S. B. 
Harris arrived at Deer Isle, when they set- 
tled with the ship's-husband for their loss, 
would they not at once have called him to ac- 
count for this one hundred barrels, more than 
one third of the whole catch of their ti-ip? 
Would they not have claimed of him their 
share and insisted on his looking after them, 
and finding what had become of them or the 
proceeds? Every man was interested in this 
parcel to more than one-third of all his earn- 
ings on the trip, and each and all would have 
proclaimed the fact of the shipment of the 
one hundred barrels by the S. B. Harris, and 
their evidence would have been conclusive 
upon all parties. 

For a different reason and one quite con- 
clusive, it seems incredible that McDonald 
should have shipped these mackerel by the 
S. B. Harris. He had no occasion for doing 
it; the mackerel were shipped Oct. 22; his 
vessel was then at Port Mulgrave repaii'ing 
as is alleged; he had 190 barrels more; his 
vessel was bound to Boston; she could carrj' 
350 or ;S75 bbls. Why, if she had this one 
hundred to carry, did she not take them her- 
self, instead of paying the extraordinary 
freight, as is admitted, of one dollar per bar- 
rel, when she was bound to her own home 
port, where her crew were to be discharged 
and settled with, and where mackerel are 
usually higher than at Green's landing, and 
would undoubtedly have brought something 
more than at this small fishing port. The 
crew of the Olivia Maria would never have 
allowed such a freight to be paid, and their 
property carried where it would not be worth 
as much as if it was to remain on board and 
complete the voyage home, nor would the 
master be so insane as to thus diminish his 
own share of the profits of the voyage. 

There is the testimony of Sullivan Green 
which corroborates this view quite forcibly. 
He states that shortly after these mackerel 
were landed he was in Boston, and one of 
the present claimants directed him to "tell 
Charly," one of the consignees of the mack- 
erel at Green's landing, "to make out the 
freight and the pacldng bills of the Maria J. 
Morse mackerel, that John jNIorse shipped to 
him by the Sarah B. Harris." It is claimed 
that Green is the informer and that his tes- 
timony on that account should not be cred- 
ited. If the claimant, who was present in 
court and heard Green testify to these decla- 
rations, desired me to discredit it, he could 
at least have taken the stand and denied 
the statement of the witness. Not having so 
done, I cannot but think it was substantial- 
ly true; his refusal is an admission that he 
cannot deny the statement, and if so, it is 
the express admission of one of the claim- 
ants that these mackerel were shipped by 
John Morse, and of the cargo of the Maria 
J. Morse as is alleged by the government. 

The 71st section of the collection act de- 
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Clares "that in all actions, suits or informa- 
tion to be brought where any seizure shall 
be made piirsuant to this act, if the prop- 
erty be claimed by any person in every such 
<'ase the onus proband! shall lie upon such 
claimant;" * * * but "only where prob- 
able cause is shown for such prosecution to 
be judged of by the court, before whom the 
prosecution is had." 

Marshall, 0. X, in Locke t. U. S., 7 Crauch 
[11 U. S.] 848, says: "Probable cause means 
less than evidence which would justify con- 
demnation; and in all eases of seizure, has a 
lixed and well known meaning. It imports 
a seizure made under circumstances which 
warrant suspicion." 

With .this burden on the claimants, I will 
examine the testimony offered by them to 
remove it. The first is that of Wilson, the 
master of the schooner; his testimony is in 
deposition and he in no part of it contradicts 
the statement of his own crew produced by 
the government. The excuse is, that the 
claimants' counsel were not advised that tlie 
government had such testimony in evidence 
and that it is not true, if so, it is exti'emely 
unfortunate for the claimants that in the 
deposition of Wilson as taken, there is not a 
more shai-p and positive denial of Morse hav- 
ing been directly or indirectly concerned in 
the affair, when from the beginning it seems 
to have been well understood that the crew 
claimed that the mackerel were Morse's prop- 
erty. All that Wilson says touching this 
point is, that he took on board 100 barrels 
of mackerel shipped by Ohas. McDonald, 
master of a vessel called the Olivia Maria, 
an American vessel. "Capt. McDonald did 
all the business with me, expressly himself. 
He took the mackerel from Sherman's wharf 
I think. McDonald told me that he landed 
these mackerel." On cross examination he 
states: "That he cannot tell how long the 
mackerel had been landed when he took 
them. The Olivia Jlaria was over to Ships' 
Harbor, Cape Breton, about two miles across 
from Port Mulgrave on the ways repairing. 
She had been ashore. I know John Morse; 
didn't know him to be a shipper of mack- 
erel,, but knew him occasionally to ship 
mackerel; have carried a cargo belonging to 
him and James Morse, this was subsequent 
to the present controversy." 

I have no doubt that McDonald stated to 
Wilson all that Wilson says he did, and that 
the bargain was finally made with McDon- 
ald for the transportation of the mackerel, 
and yet, all that the government witnesses 
have stated may have taken place as relat- 
ed by them, and in this connection I cannot 
forget the statement of one of the witnesses 
"that Morse has gone to the provinces, hav- 
ing told him he was not willing to go to the 
state prison on account of his connection 
with this affair." The claimants have also 
produced certain documents from the cus- 
tom house at Port ilulgrave, which they 
claim should have a controlling influence in 



the cause and exonerate this vessel from her 
seizure. These documents consist of the cer- 
tificate of McDonald before recited, and of 
an "entry inward" of one hundred ban-els of 
mackerel by the Olivia Maria, Ohas. Mc- 
Donald master, from Gulf of St. Lawrence, 
by Ohas. McDonald, bearing date at Port 
Mulgi-ave, Oct. 15, 1866, for transportation 
from that port to the United States, duty 
free; on the back of this is the ordinary cus- 
tom house oath of the importer, McDonald. 
There is also annexed the landing permit of 
the one hundred barrels of same date, and 
a "report outward," of the same date, of 
Wilson as master of the schooner Sarah B. 
Harris of the one hundred barrels of sea 
packed mackerel as shipped by Ohas. B. 
McDonald as per certificate. 

All these documents issued from the' cus- 
tom house on the same date, and as no du- 
,ties were there payable on mackerel, and the 
customs authorities therefore had no par- 
ticular reason for a diligent attention to the 
landing and reshipment, I believe them to 
have all been fictitious, made for the pur- 
pose of covering up the transaction, without 
in fact the customs officere having any 
knowledge or information about the prop- 
erty, excepting such as they derived from the 
parties who were engaged in the conspiracy 
to defraud the government. The entry in 
"report outwards" of "Ohas. R. McDonald 
as shipper per certificate," if it has any 
meaning, so far as I can interpret it, means 
that McDonald has so certified, and not that 
the customs officers actually were personally 
cognizant of the fact. 

Moreover, the landing permit bears date 
Oct 15th, the entry of the mackerel having 
been made the same day. I cannot presume 
that diligent custom house officers allow 
goods to be landed in her majesty's provinces 
before entry, or a permit for landing. If so, 
were the mackerel in question landed on that 
day from the Olivia Maria? Most certainly 
not Wilson, if he is to be credited, says 
she was tlien on the ways undergoing re- 
pairs at Gape Breton, two miles from Port 
Mulgrave, and that his crew took the 100 
barrels from the whai-f at Port Mulgrave. 
It is very certain therefore, that if Wilson's 
story is true, these barrels were not landed 
that day, they were on the wharf, and were 
not taken from the wharf by some of the 
crew of Olivia Maria, but by other parties. 
If they came from the Olivia Maria after the 
entiyand landing permit on that day, they 
must have been brought by water from Cape 
Breton, and of course they would have been 
taken from the boats directly on board the 
Sarali B. Harris, instead of being carried to 
the wharf, there landed, and then put into 
boats and taken off to the S. B. Harris, mak- 
ing a great deal of unnecessary work and 
handling of the goods, without any possible 
advantage resulting therefrom. The Olivia 
Maria, Wilson says was then on the ways 
repairing. Of course her crew were not me- 
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clianics or sliipwriglits, and with a crew of 
15 or 20 men unemployed, "wliy did not Mc- 
Donald set tliem at work in helping get the 
barrels on board the S. B. Harris if they 
were the property of the crew and owners, 
instead of employing men and a boat from 
the shore to do this work. 

This entry and permit could not therefoi-e 
cover and protect the goods in question, as 
they were previously on the wharf at Port 
Mulgrave. The documents can not apply to 
these goods, as the circumstances most mani- 
festly show that they were not there in a 
situation and condition to need any entry 
or landing permit. 

The clearance of the Sai-ah B. Harris from 
Port Mulgrave describes the one hundred 
barrels of mackerel as sea packed, and of 
course if they were the cargo ot the Olivia 
Mai-ia they could be none other, as they were 
secured by her to be carried to the United 
States, and it is not pretended they were re- 
packed at Port Mulgrave; such must neces- 
sarily be the condition of fish transhipped 
from one vessel to another merely for trans- 
fer to the states; parties would have no in- 
ducement to have them repacked on shore 
in a foreign port, when they must subse- 
quently be inspected and repacked after 
their arrival. Unfortunately for the theory 
of the claimants, the one hundred barrels 
which occasion the present controversy were 
not sea packed fish. The claimants have in- 
troduced the evidence of Wm. W. Folsom, 
originally taken by the government, in which 
he states "that as deputy-iispector of fish 
at Deer Isle, he inspected this cargo of the 
Sarah B. Harris. There were 200 barrels of 
sea packed mackerel, and she brought home 
one hundred not sea packed, which were re- 
ported to be Charles Mack's." The 200 or 
thereabouts was just the complement of the 
catch of the Sarah B. Harris on this trip, 
and there is no evidence of her having had 
any of her fare repacked before arriving at 
Deer Isle; the 100 barrels therefore could 
not have come from the Olivia Maria, as these 
were not sea packed according to the evi- 
dence, but were repacked, and all the testi- 
mony clearly demonstrates that none of the 
catch of the Olivia Maria had ever been re- 
packed. The landing and clearing and en- 
try having all been on the same day at Port 
Mulgrave, time would hardly have permitted 
of their being also repacked at the same 
time. 

These fish, being foreign fish, were subject 
to a duty of five dollars per barrel on their 
entry at Deer Isle. By the fraud and mis- 
representations of Mr. McDonald and Wilson, 
the deputy-collector was induced to believe 
they were taken by the crew of an American 
vessel and therefore not subject to duty, and 
without payment of any duty whatever he 
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consented verbally to their being landed. 
Under such circumstances would a permit, if 
in legal form, according to the requirements 
of the statute have been of any vahdity? 
The collection act provides that goods sub- 
ject to duty shall not be landed before the 
duties are paid or secured in some way, and 
that the permit required by the 30th section 
shall issue previously to the payment of the 
duties, or the receipt of security therefor. 
The permit in the present case, if it may be 
so described, was obtained from the govern- 
ment by the gross fraud of the pretended 
owner of the mackerel and of the master of 
this schooner; each of them was aware of 
the fraud and participated in it. If so, of 
what validiti' was this or any other permit? 
Whatever is done in fraud of the law is in 
violation of it, and the same rules apply to 
a fraud on the government as when prac- 
ticed on an individual. Fraud vitiates every 
transaction. A deed when obtained by fraud 
is to be considered as a void contract as to 
the fraudulent party. Fraud will avoid even 
the most solemn proceedings of courts of jus- 
tice. The force of a permit, under the 50th 
section of the collection act, obtained by 
fraud was well considered by Mr. Justice 
Story in Bottomley v. U. S. [Case No. 1,688], 
which was a proceeding under this section 
of the collection act, in which he decided 
that a permit obtained by fraud was no per- 
mit, and that goods landed under such a 
permit were liable to forfeiture, and that 
such forfeiture may be enforced under a gen- 
eral count similar to the present, charging 
that the goods were landed without a permit, 
for a void permit is no permit. 

No explanatory evidence from the officers 
of the customs at Port Mulgrave, showing 
on their part a personal knowledge that this 
lot of mackerel arrived there on the Olivia 
Maria, or from Morse or McDonald, or the 
other owners of this schooner, who were the 
consignees of this portion of her cargo, is 
offered by the claimants to remove the more 
than probable cause of suspicion which ex- 
ists against this vessel. Much of this ex- 
planatory testimony, if it exists, is within 
the control of the claimants, and might have 
been produced by them. Their failing to do 
so cannot but have an unfavorable impres- 
sion upon the mind of the court. I do there- 
fore order, pronounce and decree, that this 
schooner, Sarah B. Harris, with her tackle, 
apparel and furniture is forfeited to the Unit- 
ed States. 

[On appeal to the circuit court, the decree of 
this court was affirmed. Case No. 16,223.] 
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Case No. 1S,345. 

The SARAH HARRIS. 

[7 Ben. 28.] i 

District Court. S. D. New York. Oct.. 1873.2 

Makitime Lien — Sale of Ves&bl by Master — 
Ratification". 

1. A vessel, which had put into St. Thomas 
in distress, was there sold by her master. The 
purchasers at the sale put in one of themselves 
as master, and obtained advances from If. & 
Co., merchants there, to refit the vessel, which 
advances were made on the credit of the vessel. 
After the vessel had been repaired, she was 
sent to New York, where L. & Co. libelled her, 
in this court, for such advances. The former 
owners of the vessel, who had received their 
insurance on the vessel, and had also received 
from Ij. & Co. the net proceeds of the sale, 
filed a libel in this court, after the filing of 
Ii. & Co.'s libel, to recover possession of the 
vessel, which suit, by arrangement with the 
purchasers at the sale, resulted in a decree re- 
storing the vessel tx> such former owners. They 
then contested the libel of L. & Co., claiming 
that the sale of the vessel was unaiithorized, 
and that it gave the purchasers at it no power 
to bind the vessel: Meld, that the question of 
the validity of the sale need not be considered, 
because the claimants were estopped, as against 
the libellants, from setting up its invalidity, 
they having ratified it by accepting the insur- 
ance, and by accepting the net proceeds of the 
sale when sent :o them by the libellants, and 
by such an-angement with the purchasers. 

2. The purchasers, therefore, were, so far as 
concerned this suit, lawfully in possession of 
the vessel; and that the libellants had a lien 
on her for the moneys advanced by them on her 
credit, to her then master, for necessaiy repairs 
to her. 

[Cited in Nippert v. The Williams, 39 Fed. 

O— O.J 

This was a libel, filed. June 5th, 1871, "by 
Lamb & Co., merchants at St. Thomas, W. I., 
to recover ?2,270, the balance of an amount 
of moneys advanced by them in January, 
1871, as they alleged, on the request of Ter- 
ence Cochran, master of the brig Sarah Har- 
ris, for the purpose of paying for repairs on 
the brig at St. Thomas, she being there a for- 
eign vessel. John Harris, of Annapolis, No- 
va Scotia, answered the libel, alleging that 
he and one Jones were owners of the brig in 
1870, and sent her to sea under the command 
of one Jollyman; that she put in at St. Thom- 
as in distress, where a plan was devised, by 
Jollyman and others, for her sale there, and 
her purchase by the said Terence Cochran 
and two others; that she was so sold, and 
the purchasers agreed with the libellants that 
the latter should disburse the vessel; that she 
was sold without necessity, and bought by 
Cochran and the others, who put Cochran in 
as master, and had her fitted out and sent 
to sea, and. she arrived in New York in .Tune, 
1871; that neither the sale nor the distress 
of the vessel was known to the former own- 
ers at the time, and the sale was unauthor- 
ized and void; that, after her arrival in New 



1 [Reported by Robert D. Benedict, Esq.. and 
B. Lincoln Benedict, Esq., and here reprinted by 
permission.] 

2 [Affirmed in Case No. 12,347.] 



York, the former owners filed a possessory li- 
bel, in June, 1871, against her, and obtained 
a decree restoring her to them; and that the 
purchasers at the sale at St. Thomas had no 
authority to create a lien on the vessel. It 
appeared that Harris, the claimant, acting 
1 for the former owners, had not only collect- 
, ed insurance on the vessel as lost, but had rc- 
I ceived from the libellants the net proceeds 
I of the sale of the vessel, and that the decree 
■ of restoration had been obtained, by a com- 
; promise between him and the purchasers at 
the sale at St. Thomas. 

John E. Burrill and 0. Donohue, for libel- 
lants. 
E. D, McCarthy, for claimant. 

BLATCHFORD, District Judge. The an- 
swer sets up that the condemnation and sale 
of the brig at St, Thomas were fraudulent 
and without necessity, and are not binding 
on the claimant and do not affect his title to 
the vessel. It is not necessaiy to consider 
the question of the validity or invalidity of 
such sale, for the claimant is estopped, as 
against the libellants, from setting up its in- 
validity, because he ratified and affirmed it 
by his acceptance of the insurance money, 
and by his '-^acceptance and retention of the 
entire net proceeds of the sale of the vessel, 
when such proceeds were sent to him by the 
libellants, and by Ms arrangement with those 
whom he now alleges to have been fraudulent 
purchasers of the vessel, at the time he ob- 
tained possession of her again. Regarding 
this vessel, then, as she must be regarded, as 
being, for the purposes of this suit, lawfully 
in the possession of those who actually con- 
trolled her at St. Thomas when the libellants 
I furnished moneys there for supplies and re- 
i pairs to her, it is manifest, on the testimony, 
that what supplies and repairs were fur- 
nished were, so far as they were necessaiy, 
furnished on the credit of the vessel, so as to 
create a lien therefor on the vessel, under the 
maritime law. That lien extended to the 
moneys the libellants advanced to pay for the 
necessaiy supplies and repairs, and was not 
displaced by the substitution therefor, either 
originally or aftei-wards, of any personal 
credit 

The proceeding taken in this court, by the 
claimant, to recover possession of the vessel, 
cannot affect the rights of the libellants in 
this suit. The libellants are entitled to an 
interlocutory decree establishing a lien in 
their favor on the vessel for the moneys they 
advanced or disbursed to her master, Terence 
Cochran, or otherwise, at St. Thomas, for re- 
pairing, supplying and refitting the vessel, so 
far as such moneys were necessarily dis- 
bursed to pay for repairs and supplies which 
were necessary and proper to enable the ves- 
sel to proceed to sea with safetj'; and there 
must be a reference to ascertain the amount 
of such moneys. 

[On appeal to the circuit court, the decree of 
this court was affirmed. Case No. 12,347. For 
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a hearing on exceptions to the commissioner's 
report, as ordered in the above decree, see Id. 
12,346.] 



Case No. 13,346. 

The SARAH HARRIS. 

[7 Ben. 177.] i 

District Court, S. D. New York. Feb., 1874. 

Maritime Lien— Advances— Ckeoit op Vessel- 
Application OF PaTMEST— CO.MM1SSION.S— 

Freight— Costs. 
1. A British vessel, in distress at St. Thomas, 
was sold there. One of the purchasers applied 
to Jj. & Co., to advance what was necessary to 
repair her, and put in their hands S2,000 on ac- 
count of such advances.- L. & Co., made ad- 
vances, the account of which was signed by the 
master, amounting to ?4,020 03. The vessel 
having gone to New York, was there libelled by 
L, & Co., and the court decreed that they re- 
cover the amount of moneys advanced or dis- 
hursed by them for repairing the vessel andto 
pay for necessary repairs or supplies. The 
commissioner, to whom it was referred to ascer- 
tain the amount, reported $2,648 67, being the 
said amount of $4,020 03, after deducting the 
$2,000, with interest, and $250, "commissions 
for disbursing same and sundries." The claim- 
ants excepted to the report^ The evidence, as 
to items composing $1,65413 of the §4,- 
020 03, failed to show that they were paid for 
the repairs and refitting of the vessel. The 
libel stated that the vessel had carried freight, 
and prayed that it might be applied to the 
libellants' claim, but the libel was not filed 
against the freight, nor was it attached on pro- 
cess. Sdd, tha+, although the persons who 
were to be treated as owners of the vessel, were 
present and gave directions in person as to the 
advances, yet the fact that the vessel was for- 
eign to St. Thomas, and that such owners and 
master did no+ belong to St. Thomas, made 
the ease one of advances on the credit of the 
vessel. 
[Cited in Stephenson v. The Francis, 21 Fed. 
722.] 

2. As the payment of the $2,000 was made 
towards tlie refitting and repairing of the ves- 
sel, it must all be applied as a payment on ac- 
count of the $2,365 90 which was proved to 
have been paid for such refitting and repairs. 

3. The libellants could not enforce in this suit 
any lien on the vessel, for advances for the 
purchase of the vessel, 

4. Commissions on such advances as were 
made, when agreed on or shown to be customary 
in the trade, are proper items of allowance; but 
there was no evidence in this case to sustain 
the allowance of the $250. 

5. The court could make no adjudication as 
to the freight. 

6. The libellants were entitled to a decree for 
^365 90 gold, with interest at 6 per cent., but 
without costs. 

In admiralty. 

J, E. Burrill, for libellants. 
E. D. McCarthy, for claimant. 

BLATOHFORD, District Judge. The deci- 
sion of the court in this case [Case No. 12,345], 
was, that the supplies and repairs furnished to 
the vessel at St. Thomas, were, so far as they 
were necessary, furnished on the credit of the 



(Case No. 12,346) SARAH 



1 [Reported by Robert D. Benedict. Eso.. and 
"B. l..incoIn Benedict, Esq., and here reprinted by 
permission.] 



vessel, so as to create a lien therefor on the 
vessel, under the maritime law; and that such 
lien extended to the moneys which the libel- 
lants advanced to pay for the necessary sup- 
plies and repairs, and was not displaced by 
the substitution therefor, either originally or 
afterwards, of any personal a-edit. The inter- 
locutory decree was. that the libellants re- 
cover against the vessel "the amount of mon- 
eys advanced or disbursed by them at St. 
Thomas, to her master, Terence Cochran, or 
otherwise, for repahring, supplying or refitting 
the said vessel, so far as such moneys were 
necessarily disbursed to pay for repah^s and 
supplies wWch were necessary and proper to 
enable the vessel to proceed to sea with safe- 
ty," and it was referred to a commissioner "to 
ascertain the amount of such moneys," and to 
report thereon, and also "to ascertain and re- 
port what freight money, if any^ came to the 
hands of Burdett & Pond, that may be appli- 
cable in payment of such advances," and the 
decree reserved all questions in regard to such 
freight moneys, and all other questions, until 
the coming in of such report. 

The commissioner reports that he adopts the 
statement of account marked "L," annexed to 
the deposition of James D. Lamb, one of the 
libellants, taken on commission, as furnishing 
the correct amourt of moneys advanced and 
disbursed by tlie libellants, at St Thomas, to 
Terence Cochran, master of the vessel, or other- 
wise, "for repairing, supplying or refitting the 
said vessel, less a credit of two thousand dol- 
lars cash." He reports the amount of moneys 
so advanced and disbursed, as per such state- 
ment, at $4,020.03 gold. From this he deducts, 
as a cash payment, $2,000, leaving a balance 
of $2,020.03. To this balance he adds interest 
thereon from March 28th, 1871, to December 
2d, 1873, $378.64, ard also an item of $250 
for "commission disbursing same and sundries 
since date of Statement L," making a total 
amount, exclusive of freight, of $2,648.67. He 
also reports, that the freight money collected 
by Bui-dett & Pond amounted to $1,520.67 
gold. 

The claimant has filed 22 exceptions to Uiis 
report, and the libellants have filed 5. The 
main objection taken on the part of the claim- 
ant to the report is, that the commissioner, in 
allowing, as a whole, all the items contained 
in the statement L, has allowed items, which 
are not only not shown to have been items fall- 
ing within the language of the interlocutory de- 
cree, as being for moneys necessarily disbursed 
to pay for repairs and supplies which were 
necessary and proper to enable the vessel to 
proceed to sea with safety, but are shown to 
have been Items not falling within such lan- 
guage. An examination of the evidence shows 
that, of the $4,020.03, only items amounting to 
$2,365.90 are proved to be within the language 
of the decree, and that there are of improved 
and unallowable items, $1,654.13. 

It is contended, for the libellants, that, even 
if the libellants are not entitled, as against 
the vessel, to recover the $1,654.13, they are 
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entitled to apply sufficient of the $2,000 paid 
to tliem by Loren Cochran, to reimburse the 
$1,67,4.13, and then apply the rest of the ?2,000 
towards the $2,365.90. That would be, in ef- 
fect, the same thing as allowing against the 
vessel the $4,020.03, and creditmg the $2,000 
generally, as a payment thereon. It is urged, 
that the claimant is not entitled to the benefit 
of that $2,000, because it was not paid by him, 
or by his agent, or out of the proceeds of any 
property of his. But the answer to this view 
is, that the testimony is explicit, that the $2,- 
000 was deposited towards refitting and re- 
pairing the vessel. James D. Lamb says: 
"On account of the amount to be expended on 
the Sarah Harris." William C. Lamb says: 
"Towards refitting the Sarah Harris;" and tlie 
latter says, that the $4,020.03 was expended 
"in the purchase and refitting of the vessel." 
Having the $2,000 on hand for the express 
purpose of repairing and refitting the vessel, 
the libellants must be held to have acquired 
no lien on the vessel for repairs and supplies 
for any amount, except such as the $2,000 
would not cover. They dealt with the vessel 
as being owned by FuUmore and the one or 
the other of the Cocluans, and were put in 
funds by them, to the extent of $2,000, for 
disbursing and advancing moneys for repairs 
tmd supplies, to be made and furnished. So 
far as the vessel is concerned, and on a ques- 
tion as to a lien on the vessel, the vessel and 
any claimant of her, as against such lien, is en- 
titled to have the $2,000 applied to the repairs 
and supplies. If the libellants failed to take 
proper measures to be reimbursed tlieir advan- 
ces for the purchase of the vessel, they cannot 
enforce, in this suit, any lien on the vessel 
for such advances, nor can they, in this suit, 
apply, towards such advances, money which 
was put into their hands to be applied to pay 
for the repairs and supplies in respect of whicii 
a lien may be established in this suit. 

Even though the vessel be regarded as hav- 
ing been the property of FuUmore, and of one 
or the other of the Cochrans, when the advan- 
ces were made, and even though such o^-ners 
were present, and gave directions in person 
for the advances, yet the fact that the ves- 
sel was all the time one foreign to St. Thomas, 
in her nationality and register, and that her 
owners and master did not belong at St. 
Thcmas, taken in connection with all the evi- 
dence, make the case one of advances on the 
credit of the vessel. So far as I allow tliem, 
they were necessary, and were made at the 
request and with the approval of the master, 
and the presumption that the advances were 
made on the credit of the vessel is not repelled 
by satisfactory proof of the existence of funds 
for the purpose beyond the $2,000, or of any 
credit upon which funds could be raised. NoV 
was the lien displaced by the taking of any- '■. 
thing in discharge or satisfaction of the smns 
advanced beyond the $2,000. The Grapeshot, j 
9 Wall. [76 V. S.] 129; The Lulu, 10 Wall. I 
[77 U. S.] 192; The Kalorama, Id. 204; The 
Emily Souder, 17 AVall. [84 U. S.] G66. 
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The commissioner allowed $230, as a com- 
mission for disbiu-sing the $4,020.03 "and sun- 
di-ies smce date of Statement L." The $250 is 
claimed in the libel. It is not contained in 
Statement L, which bears the signature of 
Terence Cochran. Nor is it referred to as an 
item of claim in the testimony of either of tlie 
libellants. The testimony of each of them 
speaks of the claim as one for $4,020.03. Com- 
missions on advances, such as tliose in this 
case, where agreed on or shown to be custom- 
ary in the trade, are proper items of allowance. 
The Emily Souder, supra. But, in the present 
case, there is no evidence which can apply to 
the commission allowed. There is a witness 
who states that the usual commission at St. 
Thomas "for merchants' making advances on 
freight" is 5 per cent. There was not here any 
advance on freight. Nor is there any evidence 
which can apply to the allowance of anything 
for "simdries." 

The allowance to the libellants will, there- 
fore, be $363.90 gold, with interest from 
March 28th, 1871, at 6 per cent, per aimum. 
The libel states that the vessel has earned 
freight moneys, which should be applied to 
the payment of the libellants' claim, and prays 
that such freight moneys may be so applied, 
but the libel is not filed against them, and 
they have not been attached on process. The 
answer denies the right of the libellants to 
the freight moneys. I do not see how tliis 
court can make any adjudication in this suit 
as to the freight moneys. 

I think this is a proper case for not allow- 
ing costs to either party. Shaw v. Thompson 
[Case No. 12,726]. 

[This cause was appealed to the circuit court, 
where the decree of this court, as rendered in 
Case No. 12,345, was affirmed. Id. 12,347.] 



Case Wo. 12,347. 

The SAIIAH HARRIS. 
[13 Blatchf. 503.] i 

Circuit Court, E. D. New York. Aug. 16, 

1876.2 
Makitime Lien — Sale Br Master — Supplies — 

POKCHASER. 

Where supplies are furnished to a vessel in 
a foreign port, on the order of a person who is 
in the actual command and possession of her, 
as master, by a person who has no notice of 
any circumstances to raise a suspicion as to the 
authority of such master, a lien on the ves- 
sel is created, even as against a former owner 
of the vessel who claims that she was sold in 
fraud of his rights, and that the purchaser at 
such sale placed such master in command of 
her. 

[Appeal from the disti-ict court of the Unit- 
ed States for the Eastern district of New 
York.] 

In admiralty. 

Goodrich & Wheeler, for libellant. 
Edward D. McCarthy, for claimants. 

1 [Reported by Hon. Samuel Blatchford. Dis- 
trict Judge, and here i-eprinted by permission.] 

2 [Affirming Case No. 12,315.] 
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HUNT, Circuit Justice. On the 1st of De- 
cember, 1870, the brig Sarah Harris sailed 
from Annapolis, Nova Scotia, on a voyage to 
Montevifleo, South America. The brig was 
owned by John Harris and Richard Jones, 
who were residents of Annapolis aforesaid, 
and then living. On the 23d of January, 
1871, the brig put into St. Thomas, hi distress. 
Under judicial proceedings there had, the 
brig was condemned to be sold, was sold, 
and was purchased by Captain Fullmore and 
by Loran Cochran. If tliere was fraud In 
such proceedings, the libellant was not a par- 
ty thereto, or cognizant of the same. Terence 
Cochran was put in command of the brig by 
such purchasers, and, at his request, as mas- 
ter, repairs were made upon her, and mate- 
rials and supplies furnished to her, by the 
libellant, to the amount of §770, in gold. A 
portion of this was paid, but a poi-tion, 
amounting to §340, has never been paid, and 
remains due to the libellant. Neither the said 
Fullmore, Terence Cochran, nor Loran Coch- 
ran were residents or citizens of St. Thomas, 
when the said materials and repairs were 
furnished, but were temporarily at St. Thom- 
as. 

The district judge orderad judgment in 
favor of the libellant for the amount of his 
claim, with interest and costs. [Case No. 
32,345.] He held, that "the evidence presents 
all the facts necessary to give to the libellant 
a maritime lien upon the vessel proceeded 
against, for the repairs and supplies furnish- 
ed by him," To this the appellants object, 
on the ground, that, at the time of making 
the repairs, the Sarah Harris was not in a 
foreign port. The lien claimed can only arise 
when that fact exists. The Lottawanna, 21 
Wall. [88 U. S.] 558. 

The libel alleges, that the brig was "a ves- 
sel foreign to the port of St. Thomas, and 
standing in need of repairs and supplies," 
when the supplies, &e., were furnished. In 
answer, Harris alleges himself to be of Nova 
Scotia, and to be the true owner of the brig, 
and that no other person is the owner there- 
of. In the amended answer, Harris and 
Jones, describing themselves as of Nova 
Scotia, and as "owners and claimants of the 
brig Sarah Harris," make various denials and 
allegations, not touching this point. When an 
allegation is made upon the one side, and ex- 
pressly conceded upon the other, it is to be 
assumed to be true. 

It is argued, again, that the evidence shows 
that the sale made of the vessel, under ju- 
dicial proceedings, resulted in a purchase of 
her by Fullmore and Cochran; that Terence 
Cochran was appointed her master by these 
purchasers; and that the supplies and re- 
pairs furnished were upon his order, as such 
master. It is argued, further, that this sale 
was fraudulent as to Harris and Jones, that 
Terence was not their agent or representative, 
and, hence, that the vessel is not bound for 
such supplies. This argument would be co- 
gent in a contest between Fullmore and Coch- 
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ran, on the one side, and Harris and Jones 
personally, on the other'. It is imsound when 
applied to the present libellant. The proof 
shows, that, if there was fraud, he was nei- 
ther party nor privy to it. If there was col- 
lusion between Jollymore, the master appoint- 
ed by HaiTis and Jones, and the board of 
surveyors and purchasers at St. Thomas, the 
libellant neither participated in it, nor had 
knowledge of it. He made the repairs to the 
vessel, and furnished the supplies and ma- 
terials, upon the requisition of the person in 
command of her, without knowledge that his 
authority was or could be questioned. He 
gave credit to the vessel. Whether the vessel 
is still owned by the claimants, as they insist, 
or whether she is owned by the purchasers 
at St Thomas, she was, at the time in ques- 
tion, a vessel in a foreign port, and the sup- 
plies furnished create a lien upon her for the 
payment of their value. One who repairs a 
vessel, or furnishes materials, may do so upon 
the order of the person in actual command 
and possession of tlie vessel, if there are no 
circxunstances creating a suspicion ^ of his 
right. To require a master to prove the title 
to his vessel, and his authority to command 
her, as a condition of credit to a ship, would 
often involve great difficulty, ^nd would add 
an unnecessary embarrassment to the law of 
maritime liens. 2 Pars. Shipp. & Adm. pp. 
7, 9. 329. Several cases from East's Reports 
ai'e cited to the contrary. Upon examination, 
I find them all to be cases where a personal 
claim was made against the alleged owner of 
the vessel. In that ease, actual ownership 
must be established. They furnish no auuior- 
ity as to the existence of a lien on the vessel. 
The judgment of the district court must be 
affirmed. 



Case No. 13,8^8. 

The SARAH JANE. 

[1 Blatchf. & H. 401.] i 

District Court, S. D. New York. Nov., 1833. 

Seamen —Stipclations ik Aktioles— Shakes — 

Costs — Settlement with Seamax — 

Pkootob's Costs. 

1. Courts of admiralty will not enforce, 
against seamen, stipulations in shipping articles 
which operate to their disadvantage, and are 
inserted in the articles in addition to the stipii- 
lations recognised by the act of July 2^, 1790 
(1 Stat. 131), unless it appears, from evidence 
outside the articles, that the seamen fully un- 
derstood the stipulations and received an ade- 
quate consideration therefor. 

[Cited in Jl'Carty v. The City of New Bed- 
ford, 4 Fed. 827.] 

[See The Australia, Case No. 667.] 

2. A stipulation, that the seamen will prose- 
cute their suits for wages in courts of common 
law only, amounts , to a waiver of their lien 
upon the vessel, and is void, without it be 
proved that the matter was clearly explained to 
them before they entered into the stipulation, 
and that no prejudice to their rights would be 
incurred by them therefrom. 

1 [Reported by Samuel Blatchford Esq., and 
Francis Howland, Esq.] 
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3. Under a stipulation that all differences be- 
tween the master or owners and the crew, shall 
be referred to arbitration: JSdd, that where the 
wages due were agreed upon and demanded, but 
payment of them was refused, there was no 
difference, within the meaning of the stipula- 
tion. 

[Cited in The Grace Darling, Case No. 5,651; 
M'Carty v. The City of New Bedford, 4 
Fed. 829; The International, 30 Fed. 377.] 

4. Under an agreement, in regard to a sealing 
voyage, for shares of every article "procured 
by the crew." seamen cannot recover a share 
of freight earned by the transportation of mer- 
chandise. 

5. An oifer by a ship-owner, after wages to 
a seaman are due, and after a demand for 
them is made, but before suit is brought, to 
pay them at his counting-house, with a refusal 
to pay elsew^here, does not exonerate him from 
costs. 

6i. A settlement, after suit brought, with a 
seaman, whose name is continued afterwards 
as a party to the record, does not necessarily 
bar his proctor of his claim for costs. 
[Cited in The Victory, Case No. 16,937; Pe- 
terson V. Watson, Id. 11,037; The Ontona- 
gan, 19 Fed. 800.] 

7. The rule stated., as to the circumstances 
under w^hich costs will be denied to a seaman, 
after a settlement is made with him personally. 

8. AVhen the proctor for the seaman intends, 
after such a settlement, to continue tlie suit 
to recover costs, distinct notice should be given 
to the party sought to be charged. 

This -was a libel in rem, against the ship 
Sarah Jane, for seamen's wages, or shares of 
the proceeds of a sealing voyage. By the 
t hipping articles, the seamen engaged them- 
.«elves for a sealing voyage from New-York to 
the South Seas, Pacific Ocean or elsewhere, 
as the master might direct, and back to a 
port of discharge in the United States. The 
following written stipulations were subjoined 
to the ordinary printed form of the articles: 
"It is agreed, that one skin, or one gallon of 
oil, out of every hundred of which kind so- 
ever, shall be, and is hereby declared to be 
considered one share, and so on in like man- 
ner, tale or weight; by this proportion, the 
shares shall be estimated in and of the nett 
proceeds of every other article that maj' or 
shall be procured by the said crew, on the 
above voyage, and shall be brought to a port 
of discharge, or carried to any other market, 
either in the said schooner or in any other ves- 
sel or vessels which the said master may em- 
ploy. And it is further understood and 
agreed, that all differences arising between the 
captain, officers, owners or crew, shall, at the 
completion of the voyage, be refeired to the 
chamber of commerce; and, if the said cham- 
ber of commerce will not act upon and award 
a settlement, and suits at law are necessary, 
the court of common pleas for the citj' and 
county of New-Yox-k shall determine it, with 
the right of appeal to a higher tribunal." The 
•vessel arrived at New- York, with a cargo of 
skins, on the 23d of April, 1832, and was dis- 
charged on that day and the day following. 
The nett proceeds of the sales, deducting vari- 
ous charges, were $11,337.87. The Sarah Jane 
also brought in, on freight for another vessel 



which fished in company with her, nine hun- 
dred skins, the freight for which, as agreed 
upon, was five skins in the hundred, or five 
per cent, of the proceeds. The libel was first 
filed in behalf of six of the crew, some of 
whom received their pay after the suit was 
brought, and released their demands. The 
libellants claimed to recover one per cent, of 
the proceeds of the skins, and one per cent, 
of the freight earned by the vessel. The claim- 
ants contended: 1st, that the libellants had, 
by their own agreement in the articles, select- 
ed other tribunals in which their claims were 
to be adjusted, and had thereby waived all 
right of action in this court, and that this 
court was barred of all jurisdiction in the 
matter; and, 2dly, that the claimants had 
been ready, since the 24th of May, to pay, at 
their counting-house, to the libellants, all to 
which they were entitled, and that the libel- 
lants were bound to demand it there, which 
they had not done, nor had they called there 
to receive it then, or at any subsequent time. 

Edwin Burr and Erastus C. Benedict, for 
libellants. 
William S. Sears, for claimants. 

BETTS, District Judge. As regards the 
first point made by the claimants, that the 
agreement between the parties has ousted 
this court of jurisdiction, it cannot be doubt- 
ed, as a general principle, that parties may 
provide for the adjustment of their contro- 
versies and claims between each other, with- 
out having recourse to courts of justice. 
An amicable tribunal may be designated by 
agreement of parties, and courts will uphold 
the determinations of such tribunals, with- 
out regard to the legality or equity of their 
decisions. Such method of disposing of dif- 
ferences is generally encoui-aged and upheld 
by courts of law. 1 Bac. Abr. tit. "Arbitni- 
ment"; 1 Com. Dig. tit. "Arbitrament." 
And, as parties in interest may wholly dis- 
pense with courts of law in the determina- 
tion of their respective rights, it would seem 
to follow, that they may discriminate be- 
tween different courts, and, by their agree- 
ment, select any one to the exclusion of all 
others. The principle is the same, whether 
the parties constitute a court for themselves, 
by naming referees or arbitrators, or submit 
themselves to some particular court or tri- 
bunal already existing. Neither does it de- 
tract from the efficacy of such submission, 
that the parties may thereby forego rights 
or privileges secured to them by law or in 
their contract. Persons of full age and legal 
capacity are allowed to deal with their own 
rights at their discretion. This principle is 
not opposed to the rule, that a man cannot* 
contract in contravention of statutes or of 
the common law. A surrender, by an indi- 
vidual, of the advantages which the law 
would impart to him, is no violation of that 
rule. The consideration, therefore, that the 
law has secured a Mgher and more beneficial 
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lemedy to sailors tban tliat provided by 
these stipulations, -svould BOt, of itself, be 
suffieient to render the agreement void. 

"When a stipulation, of the character of 
the present one, has been fulfilled, so far as 
to submit the matter in controversy to the 
designated tribunal, courts of justice "will not 
intermeddle with the proceeding or result, 
except upon grounds unconnected with the 
merits of the decision. The question in this 
case, however, is not, what would be the 
effect of an executed agreement of this kind, 
but whether the outstanding contract can be 
used in bar of an action prosecuted in a 
court having cognizance of the subject mat- 
ter. Clearly, this would not be so in Eng- 
land (Thompson v. Cbarnoek, 8 Term K. 
139); and the same rule would, probably, 
prevail in this country. Still, there might 
be a remedy in damages for a breach of con- 
tract, against the party who should refuse 
to abide by it Without, however, placing 
the decision in this case upon the incompe- 
tency of suitors to bar, by their own agree- 
ments, the usual jurisdiction of this court, 
and leaving that question open for decision 
when it shall be presented unmixed with 
other considerations, I deem it more fit to 
dispose of this point with reference to the 
peculiar character of the parties and that of 
the contract. Moreover, if this is a valid 
contract between the parties, although it 
should not oust the jurisdiction of the court, 
it might afEord foundation for a claim of 
damages against the seamen, for a violation 
of its terms; and this court might well be 
called upon, in the exercise of its equity 
powers, to regard those damages, in meas- 
uring the compensation to be awarded the 
libellants for wages. The subject will, there- 
fore, be considered in the broader view, 
whether, upon the case before the court, the 
libellants are, in any way, bound by the 
stipulation in question. 

There are no facts in evidence in reference 
to this agreement, other lOan those which 
are disclosed by the contract itself. It will, 
then, be implied, that the seamen were of 
competent age and capacity to make the con- 
tract. The further inference would also fol- 
low, in the case of other parties, that they 
understood the terms of the contract, and 
the degree to which they bound themselves 
by it, and the consideration received by them 
in return; and the question is, whether the 
contracts of sailors with ship-masters and 
owners, in reference to services on voyages 
at sea, are subject to or exempt from the 
like implications and inferences. This de- 
scription of contracts and undertakings by 
sailors, having relation to employment on 
ship-board, is regarded by courts of admiral- 
ty in a light widely different from agi'ee- 
ments with ordinary parties. 3 Kent, Oomm. 
17G; The Minerva, 1 Hagg. Adm. 347, 355; 
Harden v. Gordon [Case No. 6,047]; The 
Juliana, 2 Dod. 510. Seamen may possess 
capacity to bind themselves, in ordinary 



transactions, like other men; but, admiralty 
courts will intend, that in signing shipping 
articles, mariners do not mean to enter into 
any obligations beyond the simple and usual 
stipvdations forming the essence of a ship- 
ping agi'eement, as recognised and sanctioned 
by the law maritime. Every stipulation 
binding a seaman, beyond the rate of wages, 
the time of their payment and the voyage 
to be performed, is, accordingly, looked up- 
on with distrust, and is closely scrutinized 
before it is executed by those tribunals. 
The Minerva, 1 Hagg. Adm. 347, 352; Stat, 
at Large, 2 Geo. II- c. 36. This doctrine is 
venerable for its antiquity, and for the just 
philosophy upon which it is' based. Chan- 
cellor Kent remarks (3 Kent, Comm, 176) 
that, in the codes of all commercial nations, 
seamen are objects of great solicitude and 
of paternal care. He characterizes them as 
usually a heedless, ignoi-ant, audacious, but 
most useful class of men, exposed to con- 
stant hardships, perils and oppressions, and 
excluded, in a great degree, from the bene- 
fits of civilization. Lord Stowell observes 
of them, that they are, generally, ignorant 
and illiterate, notoriously and proverbially 
reckless and improvident, and, on all ac- 
counts, requiring protection, even against 
themselves. The Minerva, 1 Hagg. Adm. 
355. Judge Story characterizes them as un- 
protected, and needing counsel; thoughtless, 
and requiring indulgence; credulous, com- 
plying and easily overreached, and requiring 
to be treated, in reference to their bargains, 
as courts of equity treat young heirs in deal- 
ing with their expectancies, wards with their 
guardians, cestui que trusts with their trus- 
tees. Harden v. Gordon [supra]. 

Whilst, then, it is not denied that seamen, 
in common with other men, are competent to 
make bargains in relation to their services 
or property, yet, because of their heedlessness 
and ignorance, courts of admiralty assume a 
species of guardianship in respect to com- 
pacts with them for professional services, and 
do not consider them concluded by agree- 
ments which are not palpably for their ben- 
efit, further than to the extent of the few 
stipulations which, with simplicity and dis- 
tinctness, fix their compensation, the time of 
its payment, the voyage they are to perform 
and the period of their service. These they 
are supposed to comprehend, and to have 
nothing further in contemplation. All others 
agreements to which they may subscribe, in 
contracting for a voyage, are construed as 
subordinate to these, or to the rules of mari- 
time law, and are held obligatory only so far 
as tliey are supported by that law, or are 
shown to be just and beneficial to the sea- 
men, \>y proofs aliunde. Lord Stowell con- 
siders, that the mariner's contract contained, 
primarily, only two particulars; and that the 
reciprocal obligations of the parties resulting 
from the agreement wei'e created and en- 
forced by the general law, and did not de- 
pend on contract. A plain description of tlie 
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intended voyage, and the rate of wages to "be 
paid, composed the whole agreement. The 
Jfinerva, 1 Hagg. Adm. 352. The act of par- 
liament, passed in 1729 (2 Geo. II. c. 36), re- 
quiring masters of vessels to contract, in 
writing, with seamen, describes the particu- 
lars which are necessary constituents of the 
contract. To the like effect is the act of con- 
gress for the government and regulation of 
seamen in the merchant service. Act July 
20, 1790, § 1 (1 Stat. 131). It enacts, that ev- 
ery master or commander of any ship or ves- 
sel bound from a port in the United States 
to any foreign port, &c., shall, before he pro- 
ceeds on such voyage, make an agreement 
Jn writing, or in print, with every seaman or 
mariner on board such ship or vessel, (ex- 
cept such as shall he apprentice or servant 
to himself or owners,) declaring the voyage 
or voyages, term or terms of time for which 
such seaman or mariner shall be shipped, and 
the time the seaman shall go on board. The 
word "wages" is not used by congress in this 
clause; and, in that respect, and in the addi- 
tion of the memorandum clause, it varies 
from the English statute. It is, however, 
manifest, that congress considered the provi- 
sion as comprehending wages, because the 
same section compels the master, if he neg- 
lects to have such contract signed, to pay the 
highest wages which shall have been given 
for a like voyage at the port where the sea- 
man shipped, within three months next pre- 
ceding, besides subjecting him to a penalty 
for the omission. Hence, it is apparent, that 
the legislature deemed it of cardinal impor- 
tance that the written agreement should se- 
cure seamen from all uncertainty and contro- 
versy as to the amount of wages they were 
entitled to receive. Still further, the 6th sec- 
tion of the same act declares, that the seaman 
shall be entitled, after the voyage is ended, 
&c., to the wages which shall be then due ac- 
cording to his contract, and shall be entitled 
to one-third part of his wages which shall 
be due to him at every port of discharge, un- 
less the contrary be expressly stipulated in 
the contract. The "supreme court of this state 
considers the act as enjoining that the rate 
of wages be specified, and holds that the mar- 
iner can recover no other wages than those 
described in the contract. Bartlett v. Wy- 
man, 14 Johns. 260; Johnson v. Dalton, 1 
Cow. 543. But whether, in American arti- 
cles, the wages agreed upon are or are not re- 
quired to be insei-ted, the 1st and 6th sections 
of the act of 1790 exact only those stipula- 
tions which it is palpable the sailor would 
clearly understand, and which must, of ne- 
cessity, be expressed with plainness and sim- 
plicity—the time he is to render himself on 
board, the ports to which he is to sail nt^ the 
period of his service. The practice with mer- 
chants and shipmasters. In this country and 
in England, has been to swell out the agree- 
ment with a mixed crowd of engagements on 
the part of the mariner. These are, in many 
particulars, engagements to perform what the 



law itself imposes as a duty on the seaman, 
and are in themselves superfluous and inop- 
erative for good or evil. But obligations are 
sometimes inserted, which are not recognised 
by the law maritime, or by statute law, and 
the inquiry then arises as to the validity and 
effect of such undertakings. 

The supreme court of New- York seems dis- 
posed to regard seamen merely as persons 
capable of making contracts, and to construe 
and enforce their agreements by the same 
i-ules which are applied to the contracts of 
other parties. Webb v. Duekingfield, 13 
Johns. 390. So, the supreme court of Massa- 
chusetts decided, in an early case, that sea- 
men, like other men, must be bovmd by their 
contracts when fairly made. Goodridge v. 
Peabody, 2 Dane, Abr. 462; Abb. Shipp. 434. 
In a prior ease, however, in that court, the 
chief justice had ruled, that If seamen in any 
case were found to have signed an unreason- 
able contract, the court would relieve against 
it. Millot V. Lovett, 2 Dane, Abr. 401. Lord 
Stowell denies that there is any substantial 
difference as to this point between the courts 
of law and those of admiralty. The Juliana, 
2 Dod. 516. Let the rule at law, however, be 
as it may, courts of admiralty proceed upon 
principles of liberal equity, when called upon 
to enforce bargains made by seamen, and 
hold that the pai-ty who sets up an agree- 
ment tending to the disadvantage of a sea- 
man, is bound to produce satisfactory proofs 
outside of the contract, showing it to have 
been well understood by the mariner, and to 
be reasonable and just in itself. In relation 
to engagements which do not conform to the 
provisions of the statute, admiralty courts 
hold them to be utterly ineflScacious and nu- 
gatory. Accordingly, contracts for a voyage 
specifically designated, "and elsewhere," have 
been held void for all beyond the ports par- 
ticularly named. The Eliza, 1 Hagg. Adm. 
182; The Countess of Hai-court, Id. 248; The 
Minerva, Id. 347; The George Home, Id. 377; 
1 Hall, Law J. 209; Brown v. Jones [Case 
No. 2,017]; ^he Brutus [Id. 2,060]. The cus- 
tomaiy stipulation, that parol proof of mis- 
conduct, desertion, &c., may be given in evi- 
dence, any act, law or usage to the contrary 
thereof notwithstanding, has not been al- 
lowed to supersede the necessity of proving 
a desertion by an entry in the log-book, made 
as required by statute. Abb. Shipp. (by Sto- 
ry) 468, note; Malone v. Bell [Case No. 8,- 
994]; Orne v. Townsend [Id. 10,583]; Tlie 
l*hcebe v. Dignum [Id. 11,110]; The Betsy 
V. Duncan [Id. 1,367]. So, a stipulation in 
the articles, that the seamen would pay for 
their own medicines, has been pronounced il- 
legal, from its direct contravention of the pol- 
icy of the act of congress. Harden v. Gor- 
don [Id. 6,047]. Lord Stowell, speaking of 
the frame of the contract generally employed, 
says, that it would be difficult to point out 
half the impertinencies with which it is 
stuffed. The George Home, 1 Hagg. Adm. 
378. And the general scope of his doctrines 
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-with respect to these instniments is, that 
whatever is inserted in them heyond the re- 
quirements of the statute, is to he examined 
■with care and jealousy, and is not to he en- 
forced merely because it is the agreement of 
the party, hut because of its propriety and 
fairness. The Juliana, 2 Dod. 504; The Mi- 
nerva, 1 Hagg. Adm. 347; The George Home, 
Id. 370. 

Seamen, in these extraneous agreements, are 
considered as under the pupilage of courts of 
admiralty, which, proceeding upon their 
knowledge of the want of prudence and dis- 
cretion in this class of men, will not uphold 
such agi'eements, unless well satisfied that 
they were entered into with a clear knowl- 
edge of the obligations they imported, and 
upon a fair and adequate consideration. The 
will of the parties, as expressed in the agree- 
ment, is not received in those courts as abso- 
lutely the law of the conti-aet The eminent 
judge of the English court of admiralty ex- 
pounds the principles governing the court in 
this respect, with a thorough understanding 
of the motives and purposes of the respective 
parties, and a fearless application of the dic- 
tates of elevated humanity and ethics. It will 
he borne in mind, that the English statute de- 
clares that the contract entered into by a sea- 
man "shall be conclusive and binding on all 
parties, for and during the time so agreed and 
contracted for." But Lord Stowell says, in 
The Minerva, 1 Hagg. Adm. 355, that the act 
can hardly be conceived to apply to all en- 
gagements of a very special nature, which the 
ingenuity of later times may introduce into 
such contracts, not warranted by the general 
law, and imposing new obligations upon the 
mariner, and that such engagements cannot 
he considered binding, upon the general au- 
thority of private contracts executed by the 
parties, without taking into view what is the 
extreme disparity between the two parties to 
such special contracts— the shrewdness and 
experience of the one, and the heedlessness 
and ignorance of the other. He further re- 
marks, that he thinks the known and unin- 
terrupted rule of the admu-alty court, found- 
ed on its equitable nature and constitution, 
would be interposed for the protection of that 
class of individuals against the danger of such 
undue advantage being taken of them. The 
Minerva, 1 Hagg. Adm. 358; The Juliana, 
2 Dod. 504. Lord Tenterden, approving the 
doctrines of the admiralty court in this re- 
spect, adds his sanction and authority by ob- 
serving, that admiralty, as a court of equity, 
Avill consider how far these special engage- 
ments are reasonable or not. and will bear in 
mind the general ignorance and improvidence 
of seamen, and tlieir inability to appreciate 
the meaning and effect of a long and multi- 
farious instrument. Abb. Shipp. 434. Judge 
Story, also, in Hai'den v. Gordon [supra], dis- 
approves of special stipulations thrown into 
shipping articles, iii language of great force 
and pei-tinency. 

The principles pervading the authorities re- 



ferred to have been frequently recognised and 
enforced in this court In the appUcation of 
the sentiments of those eminent jurists to the 
ease under consideration, it is to be noticed, 
that the stipulation subscribed by the libel- 
lants deprives them of the peculiar privilege 
secured by the maritime law. They lose their 
lien on the vessel and on her freight That 
privilege is of the highest importance to sea- 
men. They can rai-ely, if ever, acquaint them- 
selves with the responsibihty of the master or 
of the owner, and the case scarcely occurs 
in ■^hich they make any inquiry on the sub- 
ject Besides, the personal obligation of the 
master would be deemed to continue only 
whilst he retained command of the vessel; 
and, as accident or the caprice of owners 
might take the command from him at the very 
commencement of the voyage, and he might 
be succeeded by one of no personal responsi- 
bility, it is obvious that a right of recourse to 
the master for the recovery of wages would 
be exceedingly precarious, even if the mari- 
ners ascertained his responsibility before ship- 
ping with him. An express bargain with sea- 
men that they should look to the master alone 
for the payment of wages, would, upon every 
consideration applicable to the parties, be ad- 
judged a palpable diminution of their rights, 
and vmreasonable and overreaching in its char- 
acter. If their remedy included, also, a right 
of recourse to the owner, and was limited to 
the personal responsibility of the master and 
of the owner, the same objections in princi- 
ple would lie to such stipulation. The vessel 
might return, after a long Absence, having se- 
cured a profitable adventure, and yet a change 
of proprietoi-ship during her absence, or a loss 
of responsibility on the part of her owner and 
of her master, might leave the seamen with- 
out means to recover any of their earnings. 
The law will not permit the master to place 
them in that peril, by any direct and positive 
agreement obtained from them, unless their 
indemnity is made good in a way commen- 
surate to the security they have foregone.* 
Admiralty courts will withhold their sanction 
from such agreements, not only upon equi- 
table considerations growing out of the im- 
providence and want of intelligence of sea- 
men in their bargains, but also upon consid- 
erations of public policy, which urgently de- 
mand the encouragement of nautical services, 
both for the promotion of our vast commer- 
cial navigation and for the supply of the 
national marine. Had, then, the stipulation 
in the shipping articles expressly freed the 
vessel, and her freight and cargo, from a lien 
for wages, the stipulation would be disregard- 
ed in this court, unless there was unexcep- 
tionable evidence that it was fully understood 
by the seamen, and that they had been pro- 
vided with a safe equivalent for the privilege 
surrendered by them. The compensation and 
wages of the crew must necessarily be under- 
stood to be embraced within the stipulation 
referred to, because that subject would be nat- 
urally the one out of which differences be- 
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tween the master or the owner and the crew 
would he anticipated as likely to arise. It is 
at least unnecessary to inquire what effect the 
agreement would have in cases of differences 
in respect to personal torts or other matters 
than wages or compensation for services on 
the voyage, as the defence under the agree- 
ment is interposed in a suit for wages. In 
such a suit, it is obvious that the stipulation 
would have the effect of an express bargain 
to relinquish the vessel and her cargo from a 
lien for wages, and to rely upon the personal 
responsibility of the master and owners. The 
suits to be brought in tlie court of common 
pleas, (a court of common law jurisdiction 
only,) in no way bind or charge the vessel, 
and are attended by a further disadvantage — 
that the crew cannot all join in one action, 
but each individual must prosecute his sepa- 
rate suit. It is also to be noticed, that by the 
laws of the state, a party who recovers less 
than .?oO in that court, is charged with his 
own taxable costs in the suit, and with those 
of the adverse party, also, which, together, 
would rarely fall short of ^30. In the present 
case, it is admitted by the claimants that each 
libellant is entitled to a certain balance of 
wages, amounting in no instance to quite the 
sum of $oO. Suppose the payment of these 
sums is refusetl or unreasonably delayed, 
must the sailor lose them entirelj'? If he 
should sue for them in the common pleas, al- 
tliougU judgment should be given in his favor, 
he would be subjected to costs equal to, if not 
greater than the whole amount of the debt, 
and the consequence would be that, under 
these shipping articles, it would be in the 
power of the master or owners to refuse pay- 
ment of all balances imder $50. As to those 
sums which are admitted to be due, the claim- 
ants can hardly expect to maintain their de- 
fence, that there is a difference between them 
and the libellauts, which comes within the 
meaning of the engagement, and there would 
be nothing in that for the chamber of com- 
merce or the court of common pleas to take 
cognizance of, under the supposed submission, 
paxticularly as there is evidence that the libel- 
lauts offered, before suit brought, to accept 
those sums in full satisfaction. 

Suppose, however, that the claim by the 
libeUants to a share of the freight earned by 
the vessel should constitute a difference with- 
in the scope of the agreement, or that the 
seamen should deny the justness of the ac- 
count, and refuse to submit to the adjust- 
ment made by the claimants, and demand 
a reference to the chamber of commerce, 
who is the party they must call to the ar- 
bitration? The master is the one with whom 
they directly contracted; but the proofs show 
that before the thirty days had elapsed and 
the seamen were entitled to their pay, he 
left this state, and has not since returned. 
They have, accordingly, no access to him, to 
call him to the reference; and he cannot be 
bound by an award without being a party 
to it, or receiving a personal notice to sub- 



mit himself to the arbitrament of the cham- 
ber of commerce. The owner is not desig- 
nated by the articles, and the seamen are not 
supplied with any convenient and sure means 
of recourse to him, to render him a party to 
the arbitration. The uncertainty and com- 
plexity of the agreement would, of them- 
selves, be cogent objections to its justness 
and validity as against the seamen. Neither 
does the stipulation, by its terms, furnish 
the crew with any remedy upon the award, 
or with any redress for the refusal or neglect 
of the master or owners to submit to the ar- 
bitmmeut of the chamber of commerce. It 
only provides for a prosecution in the court 
of common pleas, if the chamber of com- 
merce will not act iipon and award a settle- 
ment, thus making the right of the seamen 
to sue at all, even in the court of common 
pleas, dependent upon the condition that the 
chamber of commerce refuses to act, and 
imposes on the libellants the obligation of in- 
voking and properly carrying forward the ac- 
tion of that body, and of proving that proper 
notices were given to the master and owners 
to that end. The difficulties and entangle- 
ments into which sailors would be led by at- 
tempting to avail themselves of such an 
agreement, demonsti-ate, very clearly, that 
it is not one calculated for their benefit, and 
cannot, in its execution, but be prejudicial 
to their interests. For that cause, it ought 
to be regarded here with great distnist, and 
to be allowed to bind them only upon the 
clearest proof that this new and unusual en- 
gagement for the recovery of their eai'uings 
was one of their own choice, and that they 
stand, in all respects, as well protected by 
it in their rights as they would be under the 
rules of the law maritime which it was de- 
signed to supplant. There is no such proof 
before the court. 

There are other objections to these stipula- 
tions, in respect to their want of mutuality 
and certainty. It appears that the mariners 
Avere mostly marksmen, and, therefore, un- 
doubtedly unable to read writing; and there 
is no proof that the papers were read or ex- 
plained to them. There is also an uncer- 
tainty as to what chamber of commerce was 
intended — that of New-York not being ex- 
plicitly named. Moreover, the ship might dis- 
charge her cargo in any port of the Iinited 
States, say New-Orleans, and be transferred 
to owners there, and yet the seamen be 
obliged to resort to the court of common pleas 
of New-York to recover their compensation, 
where, if the court had jurisdiction in the 
matter, and might otherwise afford them a 
remedy, there would be neither master nor 
owner to proceed against. But, without an- 
alyzing the agreement further, I am of opin- 
ion, for the causes before stated, that the 
shipping articles afford the claimants no 
bar to the action of the libellants in this 
court, nor any claim to damages for the non- 
observance of those articles by the seamen 
in the particulars referred to. The libellants 
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liave a right, notwitlistanding that agree- 
ment, to sue here directl5% for the wages ad- 
mitted to be due to them; and, in respect to 
that demand, the differences contemplated 
by the agreement, if it can be allowed to 
stand, do not exist. And, if the agreement 
applies to the demand for a share of the 
freight earned By the ship, it would be un- 
availing to the claimants, for reasons al- 
ready assigned, and also because they can- 
not compel the libellants to divide their cause 
of action and pursue one part of it by arbi- 
tration or in a court of law, while the other 
belongs to the cognizance of this court, which 
is also competent to afford a full remedy up- 
on both. 

The libellants claim one per cent, of the 
freight received on the parcel of skins brought 
in by their vessel. This claim, in my opin- 
ion, cannot be supported. They are entitled 
to one per cent, of the proceeds of every 
article prociu-ed by the crew. The language 
of the agreement limits the right to a share 
of that which the . sei-vices of the seamen 
should render the common property of the 
adventure. Transporting merchandise or 
freight does not fall within the description of 
proceeds "procured by the crew." The claim 
to a portion of this freight is supposed to be 
strengthened by the circumstance that the 
skins so brought in had been chiefly taken 
by this crew, but had, under an agreement 
of partnership between the masters of the 
two vessels, been allotted to the other ves- 
sel; and the libellants deny that they ever 
assented to or were consulted upon that ar- 
rangement. If this is so, they might per- 
haps, maintain their suit for their shares of 
the nett proceeds of the nine hundred skins, 
as justly belonging to their own cargo. They 
do not now proceed against that property 
with that demand, and neither the frame of 
their libel, nor the parties in court, are such 
that the poinl can now be decided, whether 
they have any remedy in that respect. The 
claim for freight is rejected, and the libel- 
lants are entitled to recover the amounts due 
them by the ship's account, which they have 
admitted to be correct. 

It is further proved, by the agent of the 
claimants, that after the accounts were made 
out on the 24th of May, the money was ready 
for all the crew at the claimants' counting- 
house, and every one who called for it re- 
ceived his pay there in full; and that these 
libellants would have been paid, also, if they 
had demanded their pay. Upon these facts 
it is hisisted, on the part of the claimants, 
that they ought not to be charged with costs, 
^ but should have costs allowed them against 
the libellants. On the part of the libellants it 
is proved, that various demands were made 
for their wages after the sale of the skins; 
that they were put off by different excuses; 
tliat, after the claims were placed in the 
hands of proctors for collection, written no- 
tices of that fact were given to the claim- 
ants, and they were required to settle the 



demands with the proctors; and that, after 
a summons was taken out in behalf of the 
libellants, and a hearing thereon was had be- 
fore tlie judge, the proctors for tlie libellants 
told the claimants' proctor and agent that the 
wages would be received without any charge 
of costs whatever, if he chose to pay them, 
but the offer was not complied with. It is 
plain that the dispute rested upon a mere 
punctilio, and the court would manifest its 
discountenance of a litigation for that cause, 
by compelling each party to bear his own 
costs, if its decision were not controlled by 
the clear right of the one party- The libel- 
lants were, on the 2-ith of May, entitled to 
their money. If it was not paid to them or 
to their agents, they bad a right, by law, to 
sue for it instanter, and no other demand 
was necessary than that made by the action 
itself. Ernst v. Bartle, 1 Johns. Cas. 31». 
The dutj^ of seeking the creditor and dis- 
charging the debt rested, therefore, on the 
debtor, and a readiness to pay is no acquittal 
of that obligation, unless the creditor is bound 
to seek payment at a particular place. Had 
the master remained with the vessel, and the 
money been there ready to be paid to the 
sailors when called for, the court would 
pointedly discourage bringing a suit for 
wages before a fair application for them on 
board. But, it seems to me, that when the 
master transfers his books and funds to the 
counting-house of his owners, the matter of 
right is clearly with the seamen to have their 
money offered to them personally. In this 
case, there was no difficulty in knowing wliere 
to make payment, as the claimants had writ- 
ten notice to pay to the libellants' proctors. 
As the libellants consented to receive the 
sum admitted to be due to them, without any 
charge of costs, after the court had author- 
ized their taking out process against the ves- 
sel, and as the claimants, by their agent, re- 
fused to pay elsewhere than at their own 
place of business, the claimants put them- 
selves manifestly in the wrong, and must take 
the consequences by discharging the costs 
which have accrued. The libellants. Bright 
and Warden, will, therefore, recover the re- 
spective sums before referred to, together 
with their costs to be taxed. 

The agent of the claimants has settled with 
the other libellants since suit brought, and 
satisfied their demands. He deducted $10 
from the wages of each, for the costs then 
incurred by their suit- No further costs will 
now be awax'ded against the claimants. If 
the names of those other libellants have con- 
tinued to the proceedings, and further costs 
have accrued since such settlement, it is in 
a measure the fault of the claimants, as the 
court, on application by them, would have 
ordered the libel to be dismissed as to those 
parties, or have compelled them to give se- 
curity for costs. It by no means follows, in 
this court, that a settlement with a seaman, 
out of court, after suit is brought, will -bar 
his proctor of his claim for costs against the 
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respondent or claimant. A seaman may often 
be induced, for a pittance of ready money, 
to sacrifice his just rights, and the court 
must, therefore, be satisfied that such settle- 
ment was proper and fair before effect will 
be given to it JS'or will it ordinarily allow 
the officers of court to be deprived of their 
fees by an out-door settlement with a sea- 
man, where his right is clear, and where he 
must have recovered debt and costs in the 
prosecution. Such settlement would be deem- 
ed a fraud on the seaman and on the of- 
ficers of court. But as, in this case, there 
was a disputable point as to the jurisdiction 
of the court, which, if decided with the claim- 
ants, would have absorbed the libellants' 
whole demand, either in the costs of this 
court, or in those of the court of common 
pleas, to which they would then have been 
compelled to resort, I am not disposed to re- 
gard that settlement, although it may have 
extinguished the costs then accrued in favor 
of those libellants, as overreaching or ineq- 
uitable. The continuance of the action before 
this court in the name of the other libellants 
enables the proctors to secure the greater part 
of their fees. I shall, therefore, allow the 
settlement to discharge the claimants from 
all costs which have accrued since that set- 
tlement to those of the libellants with whom 
they made the settlement. 

When a proctor intends continuing a suit, 
to recover his costs, after the claim on which 
the suit is founded is satisfied to the mariner, 
it must be done on distinct notice to the par- 
ty sought to be charged, that the suit is con- 
tinued for the recoveiy of costs only. The 
.court will judge of the reasonableness of the 
notice, in determining whether costs shall ul- 
timately be decreed. Without such notice 
previous to further prosecution of the suit, all 
proceedings subsequent to the settlement will 
be at the responsibility of the libellant and his 
proctor; and, at the instance of the claim- 
ant or respondent, security could he required 
from those for whose benefit the action should 
be continued, adequate to the costs tliey 
might create. The court affords its protec- 
tion to seamen against their proctors and ad- 
vocates, as well as against masters and own- 
ers, and, if a suit is continued after notice 
of such settlement, upon grounds and rea- 
sons which are not ultimately sanctioned by 
the court, the expenses must he borne by the 
proctors personally, and will not be imposed 
on the seamen. 
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The SARAH JANE. 

[1 Lowell, 203; i 2 Am. Law Rev. 455.] 

District Court, D. Massachusetts, Feb., 186S. 

Admikalty—Jukisdictiox— Inland "Wateks. 

1. The admiralty has jurisdiction of a libel 

by mariners for their wages against a vessel 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion,] 



plying on navigable waters, though these waters 
are entirely within one state. 
[Cited in The Island City, Case No. 7,109; 

The General Cass, Id. 5,307; The Atlantic, 

53 Fed. 609.] 

2. Some cases on the subject of the jurisdic- 
tion in admiralty considered. 

In admiralty. 

L. S. Dabney, for libellants. 
G. P. Curtis, for claimant 

iiOWELL, District Judge. The libellants 
allege that they have served as mariners on 
board the sloop Sarah Jane, in voyages be- 
tween Boston and Quincy. The jurisdiction 
of the court is called in question by the claim- 
ant, on the ground that the navigation was 
wholly within the internal waters of Massa- 
chusetts. In a ease involving this question, and 
in which the present claimant was the libel- 
lant. Judge Sprague upheld the jurisdiction. 
The Canton [Case No. 2,388]. And see The 
May Queen [Id. 9,360]. The question has 
been argued anew, especially with reference 
to the bearing of more recent adjudications; 
and I have given it careful attention. I am 
well satisfied that the decisions above cited 
are right in principle, and shall only concern 
myself with the authorities. 

Mr. Justice Story, in De Lovio v. Boit [Case 
No. 3,776], laid down the broad doctrine, that 
the grant of admii-alty and maritime juris- 
diction, in the constitution of the United 
States, was not to be limited by a regard to 
the bounds which the court of king's bench 
in England had succeeded in imposing upon 
the court of admiralty of that country. After 
the lapse of half a century, and after a con- 
test scarcely less animated than that which 
the subject had excited in England some gen- 
erations earlier, it has been established here 
that Judge Story was right And even in 
England, pai'liament has found it convenient 
to restore to the admiralty the powers which 
a narrow construction of the statutes of Rich- 
ard II. had taken away from that forum. In 
the United States, the jurisdiction in civil 
causes has been put upon the firm foundation 
that, in actions ex delicto, the place deter- 
mines it, and in actions ex contractu, the 
subject-matter; and the place is not merely 
the high seas, but wherever navigable water 
is found, whether within or without the body 
of a state or county. Waring v. Clarke, 5 How. 
[46 U. S.] 441; New Jei-sey Steam Ndv. Co. v. 
Merchants' Bank of Boston, 6 How. [47 U. S.] 
344; The Genesee Chief, 12 How. [53 U. S.] 
443; The New World v. King, 16 How. [57 U. 
S.] 469; The Magnolia, 20 How. [61 U. S.] 
296; Nelson v. Leland, 22 How, [63 U. S.) 48. 
The victory, indeed, has not been obtained 
without leaving some losses to be regretted. 
Upon the question, What is a maritime con- 
tract? the answer has not always been very 
liberal; and the very contract under consider- 
ation in De Lovio v. Boit [supra], that of in- 
surance, is not yet universally recognized as 
being within the scope of the grant Glou- 



£21 Fed, Cas. page 457] 



. (Case No. 12,349) SARAH 



<;ester Ins. Co. v. Younger [Case No. 5,487]. 
So Judge Sprague's argument, that a contract 
to build a ship is maritime, has been over- 
ruled, though it can hardly be said to have 
been answered. The Richard Busteed [Id. 11,- 
IQiy, Koach V. Chapman, 22 How. [63 U; S.] 
129. And there are, possibly, some doubts yet 
unresolved concerning general average and 
some other matters. Cutler v. Rae, 7 How. 
£48 U. S.] 729; Dupont de Nemours v. Vance, 
19 How, [60 U. S.] 1G2. 

It is upon one of these doubtful points that 
this case is argued. It has been Intimated by 
some of the learned judges, when delivering 
opinions in the supreme court, that perhaps 
the admiralty jurisdiction does not extend to 
contracts concerning the internal navigation 
of a single state. See Maguire v. Card, 21 
How. [62 U. S.] 248; Bondies v. Sherwood, 22 
How. [63 U. S.] 214; Allen v. Newberry, 21. 
How. [62 U. S.] 244; Nelson v. Leland, ubi 
eupra; New Jersey Steam. Nav. Co. v. Mer- 
chants' Bank, ubi supra. None of these 
-cases, except the first, is cited as an author- 
ity directly in point, and that case I will pres- 
ently consider. But first, for the supposed 
reason for such a limitation. It is said that 
it may be derived by analogy from theilimited 
svant to congress, by the eighth section of the 
first article of the constitution, of power to 
regulate commerce with foreign nations, and 
among the several states, and with the Indian 
tribes. Whether this clause does in fact re- 
strict the powers of congress quite as closely 
as is sometimes thought, may perhaps be 
doubted. Certain it is, that the federal legis- 
lature has always exercised control over the 
building and navigation of vessels which 
were not intended for or engaged in com- 
merce with foreign nations, or between dif- 
ferent states. It has regulated the fisheries; 
the licensing, inspection, and navigation of 
yachts, tugs, and other vessels, which were 
not commercial in their character or occupa- 
tion, or were destined only to navigate be- 
tween ports of the same state. But whatever 
may be the just limits of the powers of con- 
gress over commerce and commercial con- 
tracts, I do not see any necessary connection 
between the two grants. There are strong 
reasons why the courts of admiralty should 
have cognizance of all maritime contracts, 
and by the constitution and laws they are 
granted it; and a contract is not the less 
maritime in its character because it relates to 
a navigation wholly within state boundaries. 
The easesof The Genesee Chief [supra], which 
uphold the admiralty jurisdiction of a col- 
lision within state boundaries as a maritime 
tort, decide, by necessary consequence, that 
a contract of affreightment "between the same 
termini is a maritime contract. And the dis- 



trict courts have uniformly acted on this theo- 
ry, and have taken jurisdiction of causes of 
salvage; towage, pilotage, and collision with- 
in the harbors of the several states, as well 
as upon the high seas. I am not prepared to 
say that the case of Maguire v. Card requires 
me to overrule these numerous precedents, 
and to deny to these libellants the name of 
mariner and the remedial process of the court 
of admiralty. That case decided that such a 
court would not enforce a lien given by the 
state law, for supplies and repairs furnished 
a domestic vessel employed in the navigation 
of the Sacramento river; and this decision ap- 
pears to be rested in i)art upon the ground 
that the navigation was between ports of the 
same state. If that were the only point in 
the case, it must be held to overrule The New 
World V. King, 16 How. [57 U. S.] 469, which 
gave a remedy for breach of a passenger's 
contract on precisely such a voyage. But 
from the fact that this case is not alluded to, 
and that the point in question was not the 
most prominent, I am inclined to believe that 
the decision was intended merely to reassert 
the rule that, for supplies to a domestic ves- 
sel, there is no lien by the general maritime 
law; and that, if the state law gives one, the 
courts of the United States think it more con- 
venient not to enforce it; as to which, see 
The St, Lawrence, 1 Black [66 U. S.j 522, 
which explains this doctrine fully. I am con- 
firmed in this view by a decision made in the 
circuit court for this district, in 1861, by Mr. 
Justice Clifford, who took jurisdiction of a 
libel to enforce a contract of aff;reightment 
for a voyage between Boston and Chatham, 
in this state. Carpenter v. The Emma^ John- 
son [Case No. 2,430], May term, 1861. A dis- 
tinction was indeed taken, in the opinion, that 
the usual course of the voyage then under 
consideration would take the vessel out upon 
the high seas; but a doubt is thrown out, 
whether the language of the court, in Ma- 
guire V. Card, was intended to apply to bays 
and harbors geneiully; and this doubt is the 
more significant, because the language re- 
ferred to concerning the purely internal nav- 
igation of a state, at page 251 of the report 
21 How. [62 tJ. S.], does not mean internal 
by any territorial boundaries, as inter fauces 
terroe, but navigation between ports of tlie 
same state, as is abundantly evident from in- 
spection of the whole opinion in that case; 
and if that dictum were a decision, or, at all 
events, if it were one of general application, 
the case of The Emma Johnson [supra], must 
have been decided adversely to the libellant. 
I am therefore of opinion that the weight of 
authority, as well as of principle, is in favor 
of the jurisdiction in this case. 
Decree for the libellants. 
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Case TTo. 12,350. 

The SAKAH J. WEED. 

[2 Lowell. 555.] i 

District Court, D. Massachusetts. March, 

1877- 

Maritime Liens— Mateihal-MeX—Foubign Pout 

—Assignment— Notes Given- Ship's 

Agent- Subrogation. 

1. Jersey City is foreign to the city of New 
York, in the sense of the law governing sup- 
plies to ships. 

2. The note of an agent, of a ship taken by 
material-men does not affect their lien, unless 
so intended by brth parties. 

3. The lien of material-men is assignable; and 
the assignee should proceed in the adniiralty 
in his own name, if the assignment is absolute. 
The case of Patchin v. The A. D. Patehin [Case 
No. 10,794], dissented from. 

[Approved in Eoss v. Bourne, 14 Fed. 861. 
Followed in The American Eagle, 19 Fed. 
879. Cited in The M. Yandercook, 24 Fed. 
474.] 

[Cited in Murphy v. Adams. 71 Me. 118: Sib- 
lev V. Pine Co., 31 Minn. 202, 17 N. W. 
338.] 

4. The note of a third person, given as securi- 
ty for supplies to a ship, must be produced in 
court when a decree for the price is made 
against the ship, and tlie amount realized from 
the decree must be indoi-sed on the note. 

5. Supplies furnished in Maine by a material- 
man in New York to a vessel belonging in 
New York, are foreign supplies, and give rise 
to a privilege. 

[Cited in The Agnes Barton. 26 Fed. 543; 
The Vigilancia, 58 Fed. 700.] 

6. This rule applied in favor of the ship's 
agent. 

[Cited in The J. C. Williams. 15 Fed. 559; 
The Chelmsford, 34 Fed. 402.] 

7. The general agent of a ship at her home 
port is not entitled to be subrogated to the 
lien of seamen whose wages he has paid in the 
regular course of his agency. 

[Cited in The J. C. Williams, 15 Fed. 559; 
White V. $292,300, 19 Fed. 848; The Es- 
teban De Antunano, 31 Fed. 923; The 
Amos D. Carver, 35 Fed. 667; The H. E. 
Willard. 53 Fed. 601; China Mut. Ins. Co. 
V. AVard, 8 C. C. A. 229, 59 Fed. 714; The 
Alliauca, 03 Fed. 732.] 

Supplies and repairs. The Sarah J. Weed was 
a steamboat built and owned in New York, 
and employed in and near the harbor of the 
city of New York in towing vessels and simi- 
lar duty from October, 1874, when she was 
new, until (June, July) 1876. In that month 
the steamboat was sent to the Kennebec 
river in Maine, and was tbere employed dur- 
ing the remainder of the summer. She came 
to Boston in the latter part of 1876, where 
some repairs and supplies were fm-nished, 
and where she was afterwards arrested and 
sold at the suit of material-men, the owners 
having failed to stipulate for her. The sum 
of $6,897.13 now remains in the registry for 
distribution, and claims have been filed by 
material-men, mortgagees, and others against 
this fund. The various parties were heard 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 



upon the evidence produced by them respec- 
tively; and, as it was doubtful whether the 
fund would pay all in full, each was allowed 
to dispute the claim of the others. 

E. Avery and G. M. Hobbs, for mortga- 
gees. 

R. D. Smith, for owners and agent. 

F. Goodwin, for Donegan. 

G. M. Reed, for Canfield and others. 

F. Dodge, W. A. Herrick, and R. Thomp- 
son, for several petitioners. 

LOWELL, District Judge. I will examine 
the disputed claims in their order on the 
docket. 

Canfield & Quintard's claim: This firm 
claim a considerable balance of account for 
coal and wood supplied to the steamboat at 
their wharf at Jersey City. The custom was 
for the master to order and receive his sup- 
plies from time to time as he needed them, 
and once a month the bills were settled with 
the ship's agent, Mr. Weed, in New York. 
Weed occasionally paid cash, but more often 
gave his own notes to the order of Canfield 
tfc Quintard, which the latter would usually 
procure to be discounted. 

1. Jersey City is foreign to New York, and 
therefore the material-men have a lien by 
the general maritime law, unless they have 
waived it. Thomas v. The Kosciusko [Case 
No. 13,901]; The John Lowe [Id. 7,356]. 

2. Taking a note is not a waiver of the 
lien, unless it was so intended by the parties. 
The Chusan [Id. 2,717]; The St. Lawrence, 
1 Black [66 U. S.] 522; The Kimball, 3 Wall. 
[70 U. S.] 37; The Emily Souder, 17 Wall. 
[84 U. S.] 606. In this ease no waiver was 
intended, for the material-men, when they 
received cash, receipted the account, and 
when they took a note, merely said, at the 
foot of their bill, "received a note," describ- 
ing it. 

3. It came out upon the examination of one 
of the petitioners that they had made some 
sort of an assignment of their property for 
the benefit of creditors, and that this peti- 
tion is presented with the consent of the as- 
signee. Thereupon the argument is made 
that a maritime lien is incapable of assign- 
ment. 

That a debt secured by hypothecation may 
be assigned, together with the securities, 
would seem to be plain enough, but for 
some comparatively recent decisions in sev- 
eral district courts which have denied it, and 
v^hich I will examine. But, first, I will 
show that many of the authorities which 
take the highest rank in the admii-alty of 
this countiy have upheld such assignments. 

In Thomas v. Osborn, 19 How. [60 U. S,] 
22, a libel was brought against a ship by the 
assignee of a material-man, and Chief Jus- 
tice Taney, at the circuit, made a decree in 
his favor. The supreme court reversed the 
decree, the chief justice dissenting. The 
arguments on both sides were on the merits 
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of the case, and the simple point that the 
assignee had no standing in court -which 
would have heen decisive of the case was 
not alluded to by the bar or the bench. We 
have no report of the decision of the chief 
justice in the court below, but it is plain 
that he cannot have overlooked the point, 
because in Reppert v. Robinson [Case No. 
11,703], his attention had been called to it; 
and he must have been satisfied that his 
dictum in that case could not be supported. 
Indeed, that dictum goes the length of inti- 
mating that a chose in action cannot be as- 
signed in the admiralty, wliieh no one will 
now contend for. "It is every day's practice 
in admiralty," said Nelson, J., "to allow suits 
to be brought in the name of the assignee of 
a chose in action." Cobb v. Howard [Id. 2,- 
924]. Judge Sprague made a similar remark 
in Swett v. Black [Id. 13,690]; and the re- 
marks in those cases were not dicta only, 
but were a necessary part of the decision. 

In The Hull of a New Ship [Case No. 
6,859], Judge Ware examined the point up- 
on principle and authority, and held that the 
debt due a material-man could be assigned, 
and that the hypothecation went with it. 
A similar point was decided by Judge Betts, 
in The Panama [Id. 10,703]. In Judge 
Spi-ague's Reports there is a head-note which 
passed under his revision to the like effect 
in The General Jackson [Id. 5,314], though 
the case did not require, perhaps, a decision 
of the point, as the debt had been assigned 
only as security. A similar dietiim by Judge 
Betts is found in The Boston [Id. 1,669]. In 
The Cabot [Id. 2,277], the holder of a bot- 
tomry bond bought the debts due the sea- 
men, and took an assignment, and filed a 
separate libel for them. The learned judge 
upheld the assignment, and, of course, de- 
cided this point; but he informed the bot- 
tomry holder that he had caused unneces- 
sary expense, because the law would have 
made the assignment for him, and that one 
libel would have sufficed for his bond and 
the assigned wages. The subrogation which 
the learned judge refers to is nothing but 
an assignment operated by the law itself, 
and is perfectly well established in the ad- 
miralty. See The Tangier [Id. 13,744], and 
the cases there cited. 

"It is every day's practice" for imder- 
writers who have paid a loss, or to whom 
an abandonment has been made, to sue in 
their own names in the admiralty, not onlj' 
for damage against a vessel which has in- 
jured the ship which they have insured, but 
for general average, and other matters aris- 
ing ex contractu or quasi ex contractu. The 
Jlonticello, 17 How. [58 TJ. S.] 152; Fretz 
V. Bull, 12 How. [53 U. S.] 460; Mutual' 
Safety Ins. Co. v. The George [Case No. 
9,981]. 

In The Wasp, L. R. 1 Adm. & Ecc. 367, a 
shipwright, who had assigned the debt, suc- 
cessfully maintained an action in rem for 
the benefit of his assignee. Our practice, 



as we have seen, permits the assignee to 
sue; but if tlie assignment has been of part 
of the debt only, the action may be main- 
tained by the assignor for the benefit of him- 
self and the assignee. Fretz v. Bull, 12 
How. [53 U. S.] 466. In The John Cock, 17 
Jur. 306, the assignee in insolvency of a mas- 
ter of a vessel applied for leave to prosecute 
in rem for the balance due the master, with- 
out the usual stipulation for costs, and we 
learn from 2 Pritch. Adm. Dig. p. 524, that 
leave was given. 

The decisions on the other side to which 
I have referred begin with Patchin v. The 
A. D. Patchin [Case No. 10,794], in which 
Judge Conkling decided that the lien of a 
seaman could not be assigned. His reasons 
are singular. They are, that at common 
law liens upon chattels are closely limited 
and depend upon actual possession, and so 
from their vei"y nature cannot be trans- 
ferred; for the mechanic has no right to 
transfer the possession. He adds: "In the 
absence of any authority to the contrary, 
the mariner's lien ougbt in like manner to 
be considered as restricted in its design, and 
as merely personal." Now, nothing can be 
more different than a lien at common law 
and one in the admiralty, and especially iri 
the necessity for possession; and to rea- 
son from one to' the other, upon the very 
point upon which they dififer tbe most strik- 
ingly, is not sound reasoning. Then, the ab- 
sence of authority might properly lead to 
the conclusion, one would say, that a court 
of admiralty, which is equitable in its modes 
of dealing, would uphold assignments of 
choses in action; because, if it differed in 
this respect from other courts of equity, 
there would be no lack of eases in which 
those differences would be pointed out and 
explained. Authorities were not wholly 
wanting, since Judge Ware's decision and 
two of Judge Betts's had been made before 
this time, though I am not sure that any of 
them had been published. Judge Conkling's 
case was cited and followed by Judge Mc- 
Caleb, in Sturtevant v. The George Nich- 
olaus [Id. 13,578] ;2 Judge Leavitt, in Logan 
v. The Aeolian [Id. 8,465]; and Judge Long- 
year, in The Champion [Id. -2,583]. Only in 
the last of these cases is there any exam- 
ination of authorities, and Judge Longyear 
regrets that he has not had time to make 
a more careful search for the decisions. He 
does not cite Thomas v. Osborn [supra], nor 
the decision of Judge Ware, nor the mor-e 
important of those of Judge Betts. I have 
found but one other dictum in this matter: 
Judge "Magrath, of the district court for 
South Carolina, decided that taking a note 
-would not' discharge the lien of a material- 
man, but added, by way of dictum, that ne- 
gotiating the note would discharge it. The 



2 The same learned judge admitted an assign- 
ment by subrogation in Carroll v. The T. P. 
Leathers [Id. 2,455]. 
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Kensington [Case No. 6,122]. He says that 
Judge Story says that Emerigon says that 
such a lien is a "personal privilege." He 
had been citing The Nestor [Id. 10,126], and 
the opinion in that ease does contain such a 
statement. But Judge Story does not mean 
that it is not transferable: to use his ex- 
pression in that sense is to make a bad pun 
or quibble. What he means is, that it is a 
personal, as distinguished from^ a real, priv- 
ilege, according to the classification of the 
civil law, which has nothing whatever to 
do with its being assignable or otherwise. 

Judge Longyear refers to some decisions 
under the mechanic's lien laws of the sev- 
eral states, relating to land and buildings. 
The analogy is not very close, because those 
liens are imposed by positive law upon the 
land of persons who have in some respects 
less opportunity to protect themselves than 
a ship-owner has, and in favor of persons 
whose means of protecting themselves are 
much better than those of persons who sup- 
ply a ship; and more especially, because land 
is not a ship, and the commercial law does 
not resemble the law of landed property. 
There is, undoubtedly, much difference of 
opinion and decision on this matter under 
those laws, and I do not think it worth while 
to examine the cases. The general rule of 
equity is clear, that what a man has he may 
assign, excepting damages for wrongs of a 
personal nature, such as slander or assault. 
The convincing reason is that given by 
Judge "Ware, in the case cited, that the 
debtor cannot be injured by an assignment, 
while the creditor will lose part of the bene- 
fit of his security, if he cannot assign it. 

The assignment here is said to be for cred- 
itors; and I have no doubt that all debts 
due and all securities for those debts are, 
and always have been, assignable for that 
purpose. Our bankrupt act expressly says, 
in section 5046, that there shall vest in the 
assignee all debts due the bankrupt, and all 
liens and securities therefor. This is only 
declaratory of the law as it has been held 
under all bankrupt and insolvent statutes; 
and admiiulty liens have been repeatedly 
upheld in favor of assignees in bankruptcy 
and insolvency. I am of opinion that the 
general law of the admiralty is that debts 
due material-men are capable of assignment, 
together with the liens and securities there- 
for, and that this would be the law of as- 
signment for creditors in bankruptcy or in- 
solvency in any event. 

As it is om* practice for the assignee to 
sue in his own name, the petition must be 
amended by joining the assignee. Any notes 
that are outstanding must be produced to 
the clerk. As they were the notes of Mr. 
Weed, a third person, they need not be can- 
celled, unless the money holds out to pay 
them in full; but the amount paid under the 
decree must be indorsed on them. 

Donegan's claim: Donegan was to furnish a 
condenser made of copper tubes for a given 



price at New York; but the vessel left the 
port before the articles were ready, and the 
contract was vmied, so that the tubes were 
sent to Portland in charge of the claimant's 
foreman, who delivered them on board the ves- 
sel; but the master left that port before they 
were put into place, and took them with him. 
If this debt comes under the law of New York, 
giving a lien for work and materials upon 
domestic vessels, it is not barred, because the 
required notice may be recorded at any time 
within ten days after the vessel returns to the 
port where the debt was contracted; and this 
ship had not returned to New York when this 
petition was filed. But it is plain, upon in- 
spection of the statute, that, in order to hold 
a lien, the contract must be made and the 
work and materials must be actually furnished 
within the state of New York. 3 Rev. St 
1875, p. 782; and so are the eases Moores v. 
Lunt, 4 Thomp. & C. 154; Phillips v. Myers, 
30 How. Prac. 184; Crawford v. Collins, 45 
Barb. 269, 

Hence the question arises whether these ma- 
terials were furnished in the home port in the 
sense of the general maritime law, or, in other 
words, whether there is an intermediate case 
between the foreign and domestic laws where 
there will be no lien. The Massachusetts lien 
law evidently proceeds on the same theory 
that the supplies must be actually furnished 
within the state to create a domestic lien. 
Gen, St. c. 151, § 12 et seq. I think the mari- 
time law agrees with this theoiy, and holds 
that supplies furnished in a foreign port, 
though by a citizen of the state to which tlie 
vessel belongs, are foreign supplies. I have 
not had time to examine all the cases, but 
have a sti'ong impression that there are such, 
and think I have once decided so myself. The 
converse lias been held in two cases, that sup- 
plies furnished in the home port by a foreign- 
er will be domestic supplies. Thomas v. Tlie 
Kosciusko [Case No. 13,901]; The Eliza Jane 
[Id. 4,363]. I feel safe in deciding, without a 
more exhaustive examination of the authori- 
ties, that the law is so. 

Weed's case: p^pon the ground just men- 
tioned, I think Mr. Weed may have a lien for 
the money he furnished to the master in Maine. 
It is always a questior of fact of some dif- 
ficulty whether the agent of a vessel does not 
look to the personal a*edit of the owners, or 
to his equitable lien on the freight. But upon 
the evidence of the state of credit of these 
owners and of the situation of the vessel, I 
think I may hold that for supplies furnished 
after the vessel left New Y'ork the agent may 
have a lien. 

He asks for a charge, by subrogation, for 
wages which he paid seamen in New York. 
But here he stands very differently. Those 
were disbursements made in the usual course 
of his agency, like those made by the master 
of a vessel in a foreign port, in which Mr. Jus- 
tice Curtis refused subrogation in The Larch 
[Case No. 8,087], Much of the reasoning of 
the learned judge in that ease seems to me to 
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put ■bounds to the doctrine of subrogation, 
wliich cannot be submitted to, as I liave sliown. 
in Tlie Tangier [Id. 13,744]; but tlie decision 
in The Larch [supra], which is binding upon 
me, denies the agent this riglit; and so is The 
Louisa, 6 Notes of Cas. 531. Subrogation is an 
equitable assignment, operated by the law it- 
self, when justice requires it; as, for uistance, 
when a surety pays the debt of his principal, 
not when an agent pays it; or when one hav- 
ing an interest in the property or res, or honest- 
ly believing himself to have an interest, pays 
an earlier incumbrance. None of these consid- 
a-ations apply to an agent, and I am not 
aware that the rule has ever been extended 
to such a person. 

The claims, respectively, of Heather and Jar- 
rard were for supplies furnished in New York, 
when the boat was in her home port; and Hie 
time for recording notice was suffered to expire 
without record. They are rejected. 

Three mortgagees have made claims, which 
are admitted to be valid; but their payment 
must be deferred until those of material-men 
are paid in full. I am aware that in some 
recent eases it has been held that mortgages 
and the liens of mata-ial-men rank alike; and 
in other cases the opposite rule has been ap- 
plied, which I now apply. But these were all 
cases of domestic liens, and their rank must 
depend on the law which gives them thek ex- 
istence; and I dare say all those cases may be 
reconciled by study of the several statutes. 
These are general liens m this case, and there 
is no sort of doubt that they take precedence 
of a mortgage, rmless they have become stale. 
The material-men are to share pro rata, if 
there is not enough for all. In the case of a 
sea-going ship, the liens rank in the inverse 
order of their dates, if a voyage or voyages 
have intervened between them; but I see no 
reason to apply that rule to supplies furnished 
to a boat from week to week, as she goes 
about her ordinary work in harbor, nor to 
draw a line between such supplies and those 
furnished in Maine or Boston, because it does 
not appear that the material-men in New York 
had any sufficient notice that she was to be 
employed 'm a new service, and therefore they 
had no particular occasion or opportunity to 
enforce their rights before she left that port. 

Let a dea*ee be drawn in conformity with 
this opinion. 

Case ITo. 1S,351. 

The SAllAH M. NEAVHALL. 

[Blatchf. Pr. Cas. G29.] i 

District Court, S. D. New York, July 24, 1865. 

PiiiZE— Violation op Blockade— Release. 

Vessel and cargo released and restored to the 
claimants. 

In admiralty. 
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BETTS, District Judge. The above vessel 
and cargo were libeled in this court June 5, 
1863. The claimants on the record filed sep- 
arate answers to the libel by different proc- 
tors, June 13tli thereafter. The libel does 
not specify any belligerent acts committed by 
the vessel. The only averment is that "the 
goods,, wares, and merchandise laden in the 
vessel were captured, as lawful prize, on or 
about the 23d day of May\ 1865, in Tybee 
Sound, Georgia, at the entrance of the Sa- 
vannah river, Georgia, by the United States 
steamer Azalea." The vessel and cargo seem 
to be owned in Nova Scotia. The cargo was 
shipped from various islands in the "West 
Indies, and the consignment appears to have 
been generally through the port of New York 
to its general destination in Nova Scotia. 
It is alleged, in the test oaths to the answers, 
and in replies to interrogatories in prepara- 
tories, that the vessel turned from her course 
on the passage to New York, into the port of 
Savannah to obtain fresb water, the vessel 
being in distress for want of it. Savannah 
had then come into the military possession of 
the United States, and it is not made to ap- 
pear that the original blockade of the port of 
Savannah was continued after its capture 
and occupation by the United States. The 
vessel and cargo, having been sent into this 
port, after capture, for adjudication, and the 
issue being perfected upon pleadings, the 
counsel for the claimants heretofore called 
upon the libelants to proceed to the hearing 
of the cause. But the United States attorney 
having, up to this term, delayed and declin- 
ed to put the cause on trial in court according 
to the usual course of procedure in prize 
causes, and the proctors for the claimants 
now, at this term, in open court, praying that 
judgment be rendered in favor of the defense, 
pronouncing the prize action to be virtually 
abandoned by the libelants in neglecting ta 
seek a final decree in the case, or to volun- 
tarily withdraw it from the court, and sur- 
render the prize property held in arrest un- 
der the process of the court, it is considered 
by the court that, as the libelants forbear to 
act, and thus tacitly decline to say anything 
in support of the action brought and yet 
formally pending in court, and thus intimate 
that they stand apprised of no legal cause 
upon whicli to ask the condemnation of the 
captured property, and as they ask no fur- 
ther action in court upon the cause, this suit 
no longer remains actively subsisting in court 
upon its minutes, and within the power of its 
processes, and that an appropriate decree be 
entered therein, directing the marshal to de- 
liver up and restore to the claimants, or their 
proctors, the aforesaid brig Sarah M. New- 
hall, and her cargo, an-ested and held in cus- 
tody for proceedings in this prize suit 
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Case ITo. 12,352. 

Tlip SARAH STARR. 

The AIGBURTH. 

[Blatclif. Pr. Cas. 09.] i 

District Court, S. D. New York. Nov., 1861.2 

PitiZE — Lawful Means of War — Blockade — 
Enemy Pi£opeutt— Domicile of Owsbr— Nec- 

TKALS — COXFISCATIOS — GLEAHANCE PaPERS IS- 
SUED BY EXEMV. 

1. The hostilitifes commenced against the 
United States by the seceded states have pro- 
duced a state of war between the two communi- 
ties, as consequent to which the United States 
are authorized to employ against their enemies 
the means of resistance and attack, by land 
or naval forces, which are justifiable under the 
law of nations. 

2. A blockade of the ports of their enemy is 
one of such lawful means, and is incident to 
the war power, and may be imposed by the 
president flagrante bello, without any act of the 
legislature declaring it. 

3. Property belonging to a neutral who is 
domiciled and carrying on trade at an enemy 
port is enemy property. Traffic with the 
enemy is forbidden by public law. A sale of 
property during hostilities in an enemy port, 
by a person domiciled and trading there, to a 
neutral, does not pass the title, and the prop- 
erty still remains subject to capture as prize. 

4. A neutral domiciled and trading in a bellig- 
erent port can neither hold title to property ac- 
quired there during the war, nor confer it upon 
others, against the interests imparted by cap- 
ture at sea to the adversary belligerent. 

5- There is nothing in the treaties of Novem- 
l)er 19. 179i (8 Stat. 116), December 24, 1814 
(Id. 218), and July 3, 1815 (Id. 228), between 
the United States and Great Britain, which 
gives to a British merchant, resident in a port 
of the seceded states during the war, an im- 
munity from the general principles of public 
law applicable to resident neutral merchants. 

6. The act of July 3, 1861 (12 Stat. 2k)). does 
not restrict the war powers of the United 
States. The confiscations provided for by the 
(ith section of that act, and by the act of Au- 
gust 6, 1861 {Id. 319), can be carried into effect 
by the prize courts of the United States, as re- 
ispects property captured at sea. 

7. The fact that a vessel carries clearance pa- 
pers issued by the enemy, does not constitute, 
of itself, justifiable cause for her capture. 

8. To constitute a blockade of a port, an ade- 
quate force must be stationed to render the 
entrance or departure of vessels into or from 
the port dangerous. 

9. Further proof allowed to be given by the 
libellants on the question of violation of block- 
ade. 

10. Vessels and cargoes condemned as en- 
emy property. 

In admiralty. 

BETTS, District Judge. No facts bi-ou^ht 
into discussion in the first suit, or in that 
against the schooner Aigburth, heard con- 
cun-ently with it, are made subjects of con- 
troversy, other than those relating to the ex- 
istence and efficacy of the blockade of the 
ports of Wilmington or Newbeni, or other 
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2 [The Aigburth affirmed in Case No. 106. The 
Sarah Starr affirmed in part and reversed in 
part in Id. 12,3-53.] 



ports of the Atlantic coast south of Gape Hen- 
ry, at the times tlie captures were made. 
Both vessels and cargoes were seized and li- 
belled by the libellants as enemy property, 
and also for having committed, or attempted 
to commit, a violation of the blockade of the 
above ports. The vessels are claimed as the 
property of Cowlan Gravely, a subject of the 
queen of Great Britain, and a neutral in the 
pending war between the Southern or Confed- 
erate States and the United States. Various 
rights and titles to the cargoes of the respect- 
ive vessels are set up, and sought to be main- 
tained by the proofs given on the hearing of 
the causes. The facts in relation to the acts 
of the two vessels and the cargoes shipped 
on board were substantially these: 

The brig Sarah Starr, with her cargo, was 
arrested by the United States ship-of-war 
Wabash, twenty-five or thirty miles from the 
bar at Cape Pear river, on the 3d of August 
last, the day she left port from Wilmington, 
in North Carolina, bound to Liverpool. The 
schooner Aigburth was arrested forty miles 
off the coast of Florida, opposite Fernandina, 
by the United States ship-of-war Falmouth, 
on the 31st of August last, bound from Matan- 
zas, Cuba, to New Brunswick, Nova Scotia. 
Gravely claimed to be sole owner of the two 
vessels, and to be also the sole owner of the 
cargo of the Aigburth, and interested in that 
of the Sarah Starr; he asserting his sole own- 
ership of one-fourth "part thereof. The Aig- 
burth was laden at the port of Newbei-n, 
North Carolina, in the month of July last, 
with cargo the product of that country, and 
sailed from Hatteras Inlet the 28th day of 
July aforesaid on a voyage to Cuba, and back 
to a port in the United States or British 
provinces. The formal paper titles in proof 
are sufficient, prima facie, to vest the owner- 
ship of two vessels in Gravely, the claimant. 

It appears, from the register of the Sarah 
Starr, granted at Newport, Rhode Island, De- 
cember 21, 1859, that the vessel was owned, 
in equal one-third parts, by Charles B. Eddy, 
of Fall River, Massachusetts, William J. 
Munro, of Charleston, South Carolina, and 
George C. Munro, of Newport, Rhode Island; 
that she was named the Sarah Starr, of 
Charleston; and that a permanent register 
was issued to the owners at the port of 
Charleston, South Carolina, June 17, 18.39. On 
the 10th of May, 1861, two of the above part 
ownei-s conveyed their entire two-thirds inter- 
est in the vessel for the consideration of $100 
to their co-owner, George C. Munro, who, on 
the first day of .July thereafter, describing 
himself to be of Wilmington, state of North 
Carolina, by bill of sale, with wan-anty, sold 
and conveyed the vessel by the name of the 
Sarah Starr, of Charleston, South Carolina, 
to the claimant, Cowlan Gravely, for the con- 
sideration of $10,000; and duly acknowledged 
such conveyance, upon the same day, before 
a notary public at AVilmington. The claim- 
ant was then a British subject, resident at 
Charleston, and carrying on a business at that 
place as a merchant The consideration 
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money was to be paid, §3,000 in cash, for 
which a note of the purchaser, at a short 
credit, was accepted, the "residue out of the 
freight to he earned by the brig upon her ar- 
rival at Liverpool," to which port she was to 
be forthwith dispatched with a cargo. The 
personal responsibility of tlie claimant, and 
the freight money to be earned, was asserted 
in the bill of sale to be adequate security for 
the purchase-money, and, for that reason, that 
no lien or incumbrance on the vessel, by mort- 
gage or other express pledge, was reserved. 
On his examination, on the 19th of August 
last, in preparatorio, George G. Munro testi- 
fied that no portion of the consideration 
money had been paid by the purchaser to the 
vendor. The agent of the claimant, however, 
states, in an affidavit made on the 11th of 
September, 1861, before the British consul in 
Charleston, outside the suit, that the note had 
been paid since its execution. Gravely al- 
leges, in his claim- and answer, that, as .be- 
tween him and George 0. and William J. 
Munro, he has rights in one-fourth of the 
cargo, and, generally, that he is owner of the 
brig and interested in her cargo. 

The brig was laden with naval stores, the 
products of that region of country, consist- 
ing, upon the manifest, of spirits of turpen- 
tine, resin, crude turpentine, and beeswax, 
all claimed by the two Munros, (except 
fifty barrels laden by Thomas Evans). The 
personal residence of Eddy and "William J. 
Jf unro still remains as it was when- they as- 
signed the vessel to their co-owner, George 
0. Munro; and that of Evans was at Wil- 
mington, North Carolina, .George C. Munro 
was born in the state of Rhode Island, and 
is married, and a householder In Newport, in 
that state, where his wife and family reside; 
but he and his brother have carried on trade 
and mercantile business in copartnership for 
four or five years past in and from Wilming- 
ton, North Carolina, and Charleston, South 
Carolina, by remaining in those states superin- 
tending and conducting such business per- 
sonally, during the healthy season of the 
year, and returning thence and remaining, 
with their families, in Rhode Island, through 
other portions of the year. George O. Mun- 
ro was in Wilmington, so transacting the 
business of the firm, before and at the time 
the cargo in question was purchased and 
laden on beard the Sarah Starr, and he came 
out of that port with the cargo in this suit, 
and as a passenger to Liverpool on this ves- 
sel. The two Munros claim that part of the 
cargo as joint ownei-s. George C. Munro 
was examined on the standing inteiToga- 
tories in the cause as such passenger; and 
both claimants set up the same facts in their 
test affidavits appended to their claims, and 
accepted by the libellants as evidence in the 
suit. 

■On or about the 23d of July last, the claim- 
ant George C. Munro heard a rumor at Wil- 
mington that a vessel-of-war of the United 
States had notified the officer in command of 



the Confederate fort at the mouth of the 
port that it was blockaded by the United 
States, and the vessels therein had fifteen 
days from the time of its blockade to depart 
thence with their cargoes. The Munros knew, 
before the sale of the vessel to Gravely, that 
war existed between North Carolina and the 
United States, but George O. Munro testi- 
fies that he did not know that the poit was 
blockaded in 'fact. 

The schooner Charlotte Anne, of North 
Carolina, was owned by James E. Howland, 
of that state, and Stephen D. Doar, of South 
Carolina, and, on the 8th of July, 1861, was 
sold and conveyed by them, for the consid- 
eration of ^2,500, to the same Cov/lan Grave- 
ly, of Charleston, South Carolina, who took 
possession of her as his own property, and 
had her laden at Newbern, North Carolina, 
with a cargo of produce purchased there, to 
go thence to Cuba, and back to a port in the 
United States or British provinces. She pro- 
ceeded to sea on the 28th of July, then under 
the name of Aigburth; made her outward 
voyage to Cuba, and, returning thence, when 
off Fernandina, on the coast of Florida, was 
captured, on the 31st of August last, by a 
ship-of-war .of the United States, and was 
sent to this port with a prize crew, and li- 
belled in this court on the 13th of September 
as prize of war. The only claim interposed 
to this vessel and cargo is that put in on 
part of Gravely. 

It remains equivocal, upon the evidence, 
whether any other consideration, on the pur- 
chase of the Sarah Starr, passed from 'her 
claimant Gravely to Munro than his promis- 
sory note for ?3,000 on a term of credit, and 
bills of exchange drawn by him on her 
freight, or whether a payment of any sum 
whatever has been made on such alleged 
sale; as George O. Munro, on his examina- 
tion in prepai-atorio, denies having knowl- 
edge of it, and the payment is only averred 
generally in an ex parte affidavit made by 
an agent of Gravely two months or more sub- 
sequent to the sale. The purchase money 
on the sale of the Aigburth to the claimant 
is receipted in full to him by the venders on 
the day of sale. No proofs are before the 
court of other titles to the cargoes in either 
vessel than what is asserted in the claims 
of the Muni-os, Eddy, and the claimant 
Gravely- 
Some of the cardinal propositions of law 
upon which these suits and defences depend 
are involved in other actions which have al- 
ready been passed upon by this court, and 
are now on review in the supreme court up- 
on appeal. The conclusions embraced in 
those decisions declared by this court will, 
accordingly, be maintained until they shall 
be changed by the judgment of the supreme 
court. 

The hostilities commenced upon the United 
States by the seceded or Confederate States 
of the South have produced a state of war 
between the two communities, as consequent 
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to whieli the United States are authorized to 
employ against their enemies the means of 
resistance and attack which are justifiable 
under the law of nations, by land or naval 
forces. A blockade of the ports of their en- 
emy is one of such lawful means, and is in- 
cident to the war power, and may be im- 
Ijosed by the president flagrante bello, with- 
out any act of the legislature declaring it 
(The Rolla, 6 C. Rob. Adm. 364; 3 Philhm. 
Int. Law, p. 383, § 288); a blockade and a 
siege being equivalent acts for a like object, 
that of the reduction of an enemy by force 
of arms (Wheat. Hist. Law Nat. 13T, 138; 
Wheat. Int. Law, 539, 540). 

Both of these vessels and their cargoes, so 
far as claimed, were enemy properly with'n 
the principles of public law. The sale of the 
Sarah Starr was negotiated and made by 
George G. Munro, when he was a merchant 
trading in an enemy poi*t, to Gravely, also 
domiciled and carrying on trade in such place. 
That sale was unlawful as to Munro, even if, 
as he contends, he was then a resident of a 
loyal state, because it was in fraud of his 
obligations and duties towards his own gov- 
erimient. Traffic with the enemy was forbid- 
den by public law. ©eponceau, War, 24; 
Chit. Law Kat. 1; 1 Kent, Comm. 66. The 
cargo claimed by the Munros was purchased 
in a like port, and consisted of enemy prod- 
ucts. The remainder of the cargo, shipped 
by Evans, was obtained at the same place, 
and he was also a resident there. If Grave- 
ly had an interest in any of the cargo, it is 
not ^proved that he had acquired a vested 
property, or more than an optional privilege 
to take it on its arrival at Liverpool; and at 
all events, it must have been obtained, if any 
vested interest passed, through purchase or 
trade, from George C- JIunro, a domiciled 
dealer in the enemy country at the time, and, 
as such, himself an enemy. Westl. Priv. Int. 
Law, 101; Law Lib. p. 49. The property 
would not pass out of Munro by such sale, 
and it remained, notwithstanding, liable to 
seizure in transitu at sea. The vessel is con- 
fiscable, because, in the eye of the law, busi- 
ness intercourse with an enemy, inconsistent 
with actual hostility, is equivalent to trading 
with such enemy. The Rapid, 8 Cranch [12 
U. S.] 162, 163. These reasons all concur to 
bring the present case within the doctrine 
laid down in the antecedent decisions, that 
loyal citizens or neutrals who trade with an 
Qnemy, or have a mercantile domicile in an 
enemy country, are regarded, in the prize 
courts, in their commercial dealings and 
transactions there, as enemies, in relation to 
vessels and cargoes owned by them and cap- 
tured at sea. 

With respect to George G. Munro, the di- 
rect vender of the vessel, and the purchaser, 
in North Carolina, of the cargo claimed by 
him and his partner, and to Gravely, who 
claims the vessel, each had, indubitably, a 
trading or mercantile domicile in the enemy's 
country, at the period of the transaction in 



question, and other and further than in the 
special occurrence of the sale of this vessel 
and the lading of cargo on her for the voy- 
age in question. William J. Munro was, like- 
wise, a resident in the Confederate States foi- 
commereial pui-poses, both partners, appar- 
ently, upon the proofs, having their sole busi- 
ness domicile, in carrying on their copartner- 
ship operations, for a period of years prior to 
the insurrection and since, within those 
states. According to a brief but comprehen- 
sive summary of the law of prize relative to 
Inhabitancies of that character, drawn up by 
Judge Stoiy, with ample support of authority 
from the ancient and modern books, "persons 
who reside in a foreign country for purposes 
of trade are deemed inhabitants of that coun- 
try by foreign nations, and the character of 
each changes with that of his country; in 
peace he is deemed a neutral, in war an en- 
emy; and his property is dealt with accord- 
ingly in prize courts." 4 Am. & Eng. Enc. 
Law, Append. 615, art. "Domicile." Thus, 
in Hogsheads of Sugar v. Boyle, 9 Oaneh [13 
U. S.] 191, the supreme court decided, in a 
prize case, that the claimant, a neutral, by 
his actual residence in Denmark, yet had a 
national character of ti-ade by means of his 
relationship to the procurement of the cai'go 
captured, which was shipped from an enemy 
port; and the cargo was, accordingly, con- 
demned. 

Furthermore, the sale of the Sarah Starr 
by aiunro to Grady was, under the proofs, 
manifestly colorable, and resorted to for the 
purpose of enabling the Munros, under that 
cover, to ship theif property from an enemy 
country to a neutral market, in avoidance of 
the rules of public law which inhibit such 
commerce to either belligerent. 3 Phillim. 
Int. Law, p. 603, § 484, and notes. That of- 
fence on the part of the Munros, if their true 
residence and citizenship was, at the time, 
out of the Confederate States, and in Rhode 
Island, subjected the property to seizure and 
confiscation. The cases are unequivocal to 
this proposition, coming fi*om an early source 
in English jurisprudence, and fully confirm- 
ed in the American courts. 

The Bernon, 1 C. Rob. Adm. 102, was the 
case of a vessel purchased in France, during 
the war with England, by an American then 
resident in E'rance. Sir William Scott re- 
garded those circumstances as so suspicious 
that he required clear proof of the bona 
fides of the dealing, and that the vessel was 
not to be employed to the advantage of an 
enemy, and, for want of such evidence, he 
condemned the vessel. A series of decisions 
reiterated the doctrine, before the same 
judge, and applied it rigidly to American 
neutrals, under varying phases of facts, all 
upholding the principle that a residence by 
a trading person, for commercial purposes, 
in an enemy country, constitutes a domicile, 
imparting a national character to the resi- 
dence, although it be fluctuating and tem- 
porary in its dui-ation, and quasi incorporeal 
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and not personal. The Harmony, 2 0. Roti. 
Adm. 322; The Indian Chief, 3 0. Rob. Adm. 
17; The Dree Gehroeders, 4. C. Rol). Adm. 
233; The Danous, Id. 255, note 2; The Diana, 
5 O. Rob. Adm. 60; The President, Id. 277. 
Many of the cases proceed upon the reeog- 
\nition of the doctrine, "that commerce by a 
citizen or subject with an enemy, is a crim- 
inal transaction, on the common principle 
that it is illegal in any person owing an al- 
legiance, though temporary, to trade iWith 
the public enemy." These doctrines are 
maintained by the successors of that emi- 
nent jurist in the English prize court, and 
applied with undiminished vigor in cases of 
dealing and trade in ships and merchandise, 
equally in cases directly preceding the com- 
mencement of hostilities and in transactions 
during actual war; and no distinction is 
made, in tlieir application, between domicil- 
ed neutrals and natural subjects. The Abo, 
Spinks, Prize Cas. 42; The Johanna Bmilie, 
Id. 16; The Ernst Merck, Id. 98; The Chris- 
tine, Id. 82. .So, if a neutral makes purchase 
of a vessel in an enemy country, just prior 
to the breaking out of war, the bona fides of 
the transaction must be made out by indis- 
putable proof, in order to protect her from 
capture (The Rapid, Id. SO), particularly 
when the purchase has been made upon the 
personal credit of the buyer, to be satisfied 
on the arrival of the vessel in the neutral 
counti'y (The Christine, Id. 82) ; and the onus 
of proving the actual payment of the consid- 
eration money is in such case laid on the 
claimant (The Ernst Merck, Id. 101). A sale 
of a vessel to a neutral, flagrante bello, leav- 
ing a portion of the purchase money charged 
upon the vessel, or unpaid by the vendjee, 
leaves the property in the belligerent, and 
subject to condemnation in a prize court, as 
enemy property. The Baltica, Id. 273, 274. 
The American authorities are equally ex- 
plicit, that a neutral, even enjoying the privi- 
leges of consul, domiciled and trading in a 
belligerent country, is, in war, deemed a 
belligerent, and his acts -are clothed with the 
character of one of its subjects; and he can 
neither hold title to property acquired in 
such country during war, nor confer it upon 
others, against the interests imparted, by 
capture at sea, to adversary belligerents. 
The Venus, S Cranch [12 U. S.] 253; Hogs- 
heads of Sugar V, Boyle, 9 Cranch [13 tJ. S.] 
191; The Ann Green [Case No. 414]; The 
San Jose Indians [Id. 12,322]; The Mary & 
Susan, 1 Wheat [14 U.' S.] 54, note f; 1 
Kent, Comm. 72, 75; Wheat. Int. Law, c. 1, 
§ 17. See, also, Mann. Law Nat. 7. 

So far, then, as the proofs disclose the ac- 
tual facts attending the acquisition of the 
cargo placed on board the Sarah Starr in 
North Carolina, it was wholly the property 
of the Munros, acquired by them there joint- 
ly during the war, and is lawful prize of 
war on both considerations,— that they pur- 
chased it in the enemy country, and that 
they, at the same time, had a commercial 
21 FED. CAS. — 30 



domicile there. The vessel, on general prin- 
ciples, is placed in the same predicament. 
It was sold to Gravely, all parties being dis- 
qualified l)y their relations to this country 
to sell or purchase in a belligerent state, for 
the purpose of covering property from the 
operations of the law of war; and the trans- 
action thus became, between them, one in 
fraud of the United States. 

These observations apply equally to the title 
set up by Gravely to the schooner Aigburth. 
She was sold to him by resident enemies, and 
he acquired her and loaded her for foreign 
trade whilst he was a domiciled trader in the 
enemy country; and his position as a neu- 
tral was evidently employed as a cover to an 
illegitimate trade. The cases above cited 
stamp such a procedure as a fraud upon the 
belligerent rights of the United States and as 
constituting good cause of forfeiture of the 
vessel, and of the property on board of her, 
owned by him. His being a native British 
subject afi:ords no protection against these 
consequences. He was mixed personally, and 
in his responsibilities, with tlie people with 
whom he maintained a commercial domicile. 
In his claim he represents himself to be of 
"England, merchant, but tempoi-arily resid- 
ing in Charleston, and a subject of her Brit- 
tannie majesty, and being the true and lawful 
and sole owner of the said schooner, her 
tackle, apparel, and furniture, and also owner 
of all the cargo on board said vessel." No 
other claim is interposed to the cargo, than 
that of Gravely, and the bills of lading, no- 
ting the cargo as shipped to its owners, and 
being indorsed in blank, import the owner- 
ship of the cargo to be according to the claim. 

The papers taken with the vessel show that 
the ti'ansaction of the outward cargo and the 
return one was made through the interme- 
diation of the house of Fraser & Co., of 
Charleston, as agents of the claimant; and 
thus far the outside evidence supports the 
claim of ownership of this claimant in the 
cax'go captured, because a prize court regards 
merchandise to be the propei-ty of the ship- 
per or consignor, and not of the consignee, 
unless there be clear proqf to the contrary. 
The Abo, Sp*mks, Prize Cas. 42. Certamly 
this will be the rule when no other sup- 
posed owner litigates the right of property. 
The return cargo, then, simply as enemy prop- 
erty, is liable to arrest at sea as prize, wheth- 
er its destination be to the enemy port, or to 
one in a neutral and friendly country. No 
distinction is marked, in the cases, between 
the liability of property taken at sea, owned 
by a neutral who is stamped T;\'ith the char- 
acter of an enemy by his commercial resi- 
dence and dealing in the enemy's country, 
and the native residents thereof. Dr. Lush- 
ington comments upon the character of a 
neuti-al commercially domiciled in an enemy 
country in these terms: "There is no princi- 
ple, I apprehend, so well laid down, no prin- 
ciple so generally true, as this: that what- 
ever country a gentleman may belong to. 
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if he is resident in and carries on trade for a 
period of time in anottier country, lie must 
be taken, for the purpose of trade, to tielong 
to tliat other country, and not to his original 
domicile." The Johanna Erailie, Id. 16. That 
vessel was owned by Rucker, a neutral, and 
the Hanoverian consul, resident in Riga, and 
was sold by his authority at Newcastle, and 
purchased by another Hanoverian, previous 
to a declaration of war; but the court held 
her to belong to Rucker, who, by his dom- 
icile, was an enemy, and condemned her as 
good prize. 

It appears to me, therefore, in view of the, 
rules of law applicable to the question, that 
the claimant Gravely, in the character of a 
neutral and a British subject by birth, Avas, 
Avithin the purview of the public law, in her 
mercantile relations, an enemy of the United 
States at the time the two above-named ves- 
sels were captured; and that they, together 
with so much of their respective cargoes as 
belonged to him, are lawful prizes. The man- 
ifest principle of that jurispradence divests 
the man acting in promotion of the interests 
of one belligerent, in its commercial, mil- 
itary, or fiscal operations, of all protection 
against the other, under the shield of foreign 
birth or allegiance, and stamps him with the 
character of the party whose ends his conduct 
subserves; and his planting himself as a res- 
ident within the dominions of an enemy, and 
there carrying on a traffic in vessels or mer- 
chandise tending to the benefit of the bel- 
ligerent with whom he is domiciled, consti- 
tutes him an enemy of the other, and ren- 
ders his property so acquired or used just 
prize of war. 

A ground of defence and immunity in be- 
half of his claimant is, however, interposed, 
which, it is contended, gives him pre-eminent 
protection in both these suits. It is that by 
the treaty regulations between the British 
government and the United States, of Novem- 
ber 19, 1794 (8 Stat. 116), the contingency in 
this case is provided for and remedied. The 
provision in that treaty is as follows (page 
128):. "If at any time a rupture should take 
place between his majesty and the United 
States, the merchants and othei% of each of 
the two nations residing in the dominions of 
the other shall have the privilege of remain- 
ing, and continuing their trade, so long as 
they behave peaceably, and commit no of- 
fence against the laws." The further terms 
of the stipulation do not come in question, as 
the government has not assumed to direct 
the removal of the claimant from its domin- 
ions by any express order or mandate. Oth- 
er articles in that treaty and the subsequent 
ones of December 24, 1814, and July 3, 1815 
(8 Stat. 218, 228), stipulate mutually the priv- 
ilege to merchants to come and depart on 
their business freely from the territories of 
each nation- These arrangements are also in- 
sisted upon as securing to the claimant an 
entire immunity in every port of the United 
States as a resident British merchant. The 



material stipulations above quoted form the 
main basis of the argument. They are, in 
terms, framed to meet cases of hostilities ex- 
isting between the contracting powers them- 
selves, and no way look to disturbances in 
places not governed by their respective laws. 
The dominions to which the treaties refer, in 
reason, must be territories subject to the con- 
trol and regulations of the respective parties; 
for it is not to be intended that nations, any 
more than individuals, assume to stipulate in 
theu- compacts, in respect to individuals' priv- 
ileges against natural or phj'sical impossibili- 
ties. 

It is not only matter of notoriety, but the 
fact is verified by the official proclamation of 
the president of the United States, that, at 
the time the transactions occurred on the 
part of the claimant within these states, both 
of them were in open insurrection and revolt 
against the government and laws of the 
United States, and were united with the Con- 
federate States of the South in flagrant war 
against the United States and its govern- 
ment The territories of the two were occu- 
pied by armed forces, naval and militaiy, in 
their service; and the authorities of the Unit- 
ed States and its laws were arrested and re- 
sisted, and could not be enforced by the civil 
power of the government. The seceded states 
assumed, by their public acts and declam- 
tions, to be a government independent of the 
constitution and laws of the United States, 
and were endeavoring to maintain such in- 
dependency by public hostilities and organiz- 
ed war. These incidents were notorious in 
North and South Carolina, and it is in proof 
in these suits that such condition of hostili- 
ties and public war on the part of those states 
was well known to the claimant. It must, ac- 
cordingly, be presumed that he voluntarily 
continued his commercial domicile in that lo- 
cality; and it is, moreover, to be implied from 
these proofs that the purchase of the vessels 
and shipment of the cargoes in question were 
negotiated and made with the claimant under 
full knowledge of those facts, as well as 
that the United States had declared the ports 
of these states to be in a state of belligerent 
blockade. He is legally chargeable, under 
such circumstances, with knowledge that he 
had lost by his domicile there the character of 
a neutral, and become a portion of the enemy 
population, as well as that he had thus pla- 
ced himself, and continued voluntarilj'-, out- 
side of territories then under the authority' or 
dominion of the United States. He was as a 
citizen of the United States would be who 
should have taken a commercial residence in 
an Irish port, and there carried on his trade, 
knowing that such kingdom had revolted 
against Great Britain, and, by force of arms, 
prevented the home government regaining 
possession and control of her former dominion 
therein. The British authorities would, un- 
questionably, regard the claim of an Ameri- 
can citizen, under the terms of the treaty, in 
such case, as rescinded, or suspended, so long 
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as the place of residence continued to "be for- 
cibly wrested by hostile power from the ac- 
tual authority of the mother government by 
acts of open war. 

It seems to follow, plainly, from these con- 
siderations, that tlie exemption argued by the 
claimant, in his capacity as a British sub- 
ject, and under the provisions of the treaties 
referred to, affords no protection to him in 
either of these suits. Tlie privilege he sets up 
under the 2eth article of the treaty of 1794 
is outside of the casus foederis, which relates 
solely to the existence of mutual hostilities 
between Great Britain and the United States. 
The other stipulations in the respective trea- 
ties referred to are limited to a reciprocal lib- 
erty of commerce between the two nations 
and their subjects, and impart nothing be- 
yond the mutual enjoyment, within the laws 
and territories of each, of the rights of peace- 
ful intercourse and trade between two neutral 
and friendly communities. The compacts af- 
ford no shadow of color to the merchants of 
either party to disrobe themselves of their 
neutrality towards the other whilst enjoying 
such residence, and to employ themselves in 
the service and aid of belligerent powers who 
are carrying on hostilities against the one 
whose guarantee of free domicile is invoked. 
The ti-eaties, in words, grant the reciprocal 
privileges of residence and commerce, "subject 
always to the laws and statutes of the two 
countries respectively." 8 Stat. 124, art. 14; 
Id. 228, art. 1. The natural sense of the ar- 
rangements would be regarded as conveying no 
higher advantage or immunities to alien friends 
than native subjects and citizens posess with- 
in the territories of the contractiag parties. 
The alien friend clearly could not, under the 
reservation expressed in the treaties, carry on 
n. ti-ade interdicted by the local law. He could 
not smuggle cargoes, or engage in the slave 
trade, or fit out or arm, within the country, 
vessels-of-war against friendly nations. The 
public law inhibits alike native citizens and 
friendly neutiuls there domiciled from trading 
with the enemies of their own country, or 
with a friendly belligerent, in ports of such 
enemies, and from affording them aid or com- 
fort there. 3 Phillim. Int. Law, c. 6, §§ 68, 
74, S5; The Hoop, 1 0. Rob. Adm. 19G. 

The grounds of defence considered and passed 
upon in previous decisions in this court will 
also govern in tliese suits. The seceded states 
and their inhabitants, during the prosecution 
of the war by them, are regarded as enemies 
of the United States, and neither in relation 
to the doctrines of public law nor the relevancy 
of municipal regulations are they now within 
territories under the dominion of the laws of 
the United States. The right of sovereignty in 
the general government continues unaffected 
over the seceded states, although it may fail 
in being enforced, except according to the 
rights of war, while the interruption of the 
powers of the civil magistracy shall continue. 

A bar is also raised on the argument by the 
claimants to the jurisdiction of the court in 



these suits, because of the provisions of the 
act of congress passed July 13, 1861 (12 Stat. 
255). It is insisted that this statute supersedes 
the rules of national law, and constitutes the 
sole law which supplies authority to the gov- 
ernment to seize vessels or property belonging 
to insurgents in the seceding or Confederate 
States, and that, by just implication it also 
establishes the doctrine that no power to ar- 
rest or confiscate such property is possessed by 
government except under the provisions of 
that act. 

In the judgments of the court heretofore ren- 
dered in the various prize cases, and now un- 
dei? review before the supreme court, it was 
held, in effect, that the war subsisting between 
the United States and the Confedei-ate States 
entitled the United States, under the rule of 
the law of nations, to prosecute it with all 
the authority and means lawful to be employed 
in a war between nations foreign to each other, 
and that the act of congi*ess above cited did 
not rescind or curtail that autliority in respect 
to the inhabitants or property of the enemy 
state. Those judgments do not. In terms, cover 
the objections made In both of these suits, as 
the Sarah Starr was captured before the pro- 
visions of the law went Into effect. She was 
taken on the 3d of August, and the president's 
proclamation to give full effect to the statute 
was issued on the 16th of the month; and 
therefore. If the notice given by the proclama- 
tion of the president was necessary to render 
commercial intercourse attempted to be car- 
ried on by this vessel or iter owners unlawful, 
and subject her and her cargo to forfeiture, a 
legal cause of arrest and condemnation would 
not be furnished at the time she was seized. 
But, In my opinion, the law in question was 
not intended to restrict or interfere with the 
war powers of the government. Its main pur- 
pose, disclosed by Its title, is to provide for 
the collection of duties, and the other "pur- 
poses" will naturally be such as assimilate 
with or aid in effecting that end. U."S. v.' 
Fisher, 2 Cranch [6 U. S.] 386; Beard v. Row- 
■an, 9 Pet. [50 U. S.] 301; 1 Kent, Comm. 461. 
The first four sections of the act relate to se- 
. curing duties on foreign commerce; the sev- 
enth section authorizes the president to em- 
ploy other vessels than revenue cutters in en- 
forcing the revenue laws; the eighth section 
places petitions for remission or mitigation of 
penalties or forfeiture imder the like discre- 
tion of the secretary of the ti'easury as Is 
given in the act of March 3, 1797 [1 Stat. 508]; 
the ninth section enlai'ges the jurisdiction of 
the United States courts over proceedings for 
forfeiture as to places where the proceedings 
therefor may be instituted; the fifth and sixth 
sections designate the subjects of forfeitm'e 
and the places where seizures may be made. 
Thus the scope and manifest purpose of these 
enactments aim to break up commercial in- 
tercourse by and between loyal citizens and in- 
surgents; and to cause all merchandise coming 
or going by land or water between the resi- 
dents of these opposite sections of the United 
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States to be forfeited, together with the vehi- 
cles conveying them. Obviously these regula- 
tions are sovereign in character, and essential- 
ly municipal and inland, and intended to be 
limited in operation to the territorial authority 
of the government over property within that 
authority, or in ti'ansit between places therein, 
with the exception of vessels and property 
made liable to seizure when found at sea. 
Section 6. The enactment in the sixth sec- 
tion, however read, cannot be understood sim- 
ply as a municipal regulation, but is one also 
connected with a state of war with rebels, 
and in that sense is capable of being carried 
into effect also by the prize court, because ex- 
tending to seizures at sea. The decision in 
Rose V. Himely, 4 Granch [8 U. S.] 241, left 
that proposition unsettled by the court (Id. 
281); a majority of the court reserving their 
opinion on the point whether a seizm-e of 
property on the high seas, under a municipal 
forfeiture, is invalid provided the property 
seized be immediately proceeded against regu- 
larly by the country in which the capturing 
vessel belongs. See, also, the opinion of John- 
son, J., dissenting, in the main case, and Ms 
judgment in the circuit court in the same ease 
(4 Cranch [8 U. S.] Append., 509), and the 
opinion of Chief Justice Tilghman, delivering 
the judgment of the court in Cheriot v. Foussat, 

3 Bin. 220-254. The prize coiu:ts of Great 
Britain condemn property of its own subjects, 
being belligerents, whenever taken in a trade 
prohibited by the law of England. Wheat, 
aiar. Capt. 225. And "the English government 
sanctioned as lawful a capture at sea by a 
Russian ship-of-war of an English merchant 
vessel which was attempting to violate a mu- 
nicipal law of Russia. The Vixen, 1 Dod. 13G; 
(A. D. 1857) 54 Parliamentary Blue Book. 

In opinion of the court in Rose v. Himely. 

4 Cranch [8 U. S.] 272, delivered by Chief 
Justice Marshall, the doctrine is declared 
that a sovereign endeavoring to reduce re- 
volted subjects to obedience possesses both 
sovereign and belligerent rights, and is ca- 
pable of acting in either capacity, and that 
if, as legislator*, he ordains a law imposing 
punishments for certain offences, which law 
is to be applied by courts, the nature of the 
law and the proceedings under it will de- 
termine whether it is an exercise of bellig- 
erent rights or exclusively of his sovereign 
power, as also whether the court, in apply- 
ing this law to particular cases, acts as a 
prize court, or as a court enforcing munici- 
pal regulations. In the case of Hudson v. 
Guestiei', 4 Ci-anch [8 IT. S.] 293, the seizure, 
under Uke edicts, having been made by the 
parent government within the territorial jur- 
isdiction of St. Domingo, but the property hav- 
ing been taken into a Spanish port, and tried 
and condemned in a French port, the court 
held that the French prize court had lawful 
jurisdiction, and that the condemnation could 
not be questioned in the United States 
courts. In my judgment, the act of July 13, 
1861, is an exercise of the sovereign author- 



ity of the government over its own citizens 
in insurrection and rebellion, and their prop- 
erty acquired and owned within the United 
States, and over those, also, remaining loyal 
to the constitution, and is not intended as a 
declaration or establishment of the belliger- 
ent rights or powers of the government in 
that respect; nor is the statute to be con- 
strued as revoking or impairing any war 
rights possessed by the government in that 
behalf under the law of nations. Instead 
of these municipal regulations overriding or 
rescinding the powers of the government 
under public law, the contrary consequence 
follows, in ease of a conflict between a right 
to the forfeiture of property under munioi-*' 
pal regulations and its confiscability under 
the jus gentium. 

The brig Sally, an American vessel, was 
captured by a privateer, and condemned as 
lawful prize, in the Massachusetts district, 
for trading with the enemy. The United 
States intervened and claimed the vessel as 
forfeited to them under the provisions of 
the non-intercoui-se acts. The cause was 
taken by appeal to the supreme court. The 
court, in giving judgment, say that, by the 
general law of prize property engaged in an 
illegal intercourse with the enemy is deemed 
enemy property; that it is of no consequence 
whether it belongs to an ally or citizen; that 
the illegal traffic stamps it with the hostile 
character, and attaches to it all the penal 
consequences of enemy ownership; and that, 
in conformity with this rule, the property 
must be condemned to the captors. The 
claim interposed by the United States to the 
property, on the ground of an antecedent 
forfeiture to the United States because of a 
violation of the non-intercourse act of March 
1, 1809, was disallowed. The court further 
say: "We are of opinion that this claim of 
the United States ought not to prevail. The 
municipal forfeiture under the non-inter- 
course act was absorbed in the more general 
operation of the law of war." The Sally, 8 
Cranch [12 U. S.] 382. 

I am of opinion, therefore, that no sound 
objection to the jurisdiction of the court in 
prize, in respect to the Aigburth, arises on 
the ground of the act of July 13, ISGl. The 
jurisdiction clearly exists, as against both 
vessels and their cargoes, on general prin- 
ciples; and the Aigburth may be also amena- 
ble to condemnation under the sixth section 
of this act, or under the act of August 6, 
1861, as property owned by inhabitants of 
the Confederate States, commercially domi- 
ciled there, or as property acquired and 
used, after the passage of the last act, for 
the purpose of aiding or promoting the in- 
surrection in the Confederate States. The 
statutory provisions may be acted on by the 
court directly, or the functions of the court 
as previously existing may be exercised to 
the same end; there being no incompatibil- 
ity in enforcing the forfeiture through the 
powers of the court under its process in 
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prize, or in proceedings for condemnation on 
the instance side of the court, on motion of 
the district attorney, in the same suit. Act 
Aug. 6. 1861 (12 Stat 319). In my judgment, 
therefore, the defences set up in the plead- 
ings and on the proofs by the claimants in 
these suits are inadequate to their acquittal, 
and decrees of condemnation must pass in 
hoth cases against the vessels and their 
cargoes. 

Other questions are also involved in hoth 
suits, which the court has been invoked to 
decide, in order that the United States, in 
case of appeal from these decrees, may have 
the opportimity of presenting to the courts 
above the entire grounds upon which the 
forfeitures are claimed in both actions. 

It is insisted that both vessels were pos- 
sessed of 'illegal documents, obtained from 
the enemy, giving them the privilege of mak- 
ing their voyages from the enemy's ports. 
These consist of custom house clearances in 
those ports, and permits to pass the fortifi- 
cations oj. limits of the same, both granted 
by rebel authorities. These were not papers 
professing to clothe the vessel with any pro- 
tection from arrest at sea. They were only 
permits to navigate within and from the 
waters of the enemy, and were not designed 
or taken as covers against the rights of the 
United States as a belligerent. The accept- 
ance and use of an enemy's license, whether 
efficacious or not, is ordinarily regarded as 
illegal, and as subjecting the vessel using it 
to confiscation. The Aurora, 8 Cranch [12 
U. S.] 203; The Fanny's Cargo, 9 Cranch [13 
U. S.] 181; The Ai-iadne, 2 Wheat. [15 U. S.] 
143. The passes so taken by these vessels 
import (as would the rebel flag) that they 
were rebel property, which might require 
explanatory proof ("Wheat. Mar. Capt. 158) 
if their confiscability was placed on that 
charge; but the testimony as to their being 
such is fully made out on other proofs. 
Those documents were no way calculated to 
mislead or deceive the captors, and need not 
be regarded as illegal in the sense of cloth- 
ing the vessels with false semblances, and 
composing of themselves justifiable cause of 
capture. They would only serve as protec- 
tions against rebel cruisers, and would be 
valueless as means of safety if exhibited to 
any other power, the Confederate States not 
being acknowledged as a legal government. 

Another charge afCecting both vessels is, 
that they intentionally evaded the blockade 
imposed, at the time they sailed, on the ports 
of North Carolina, The proclamation of the 
president of April 27, 1861, declared that the 
ports of the states of Virginia and North Car- 
olina would be put imder blockade, in addi- 
tion to the blockades ordered to be estab- 
lished, on the 19th of the same month, of the 
ports of South Carolina, Georgia, Florida, Al- 
abama, Louisiana, Mississippi, and Texas. 
Commodore Pendergrast, by his proclamation 
of April 30, 1861, at Hampton Koads, gave 
notice that he possessed adequate forces to 
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make such blockade efficient. The Sarah 
Starr left the port of Wilmington, North Car- 
olina, for Liverpool, England, on the 3d of 
August, 1861, and was captured by the Unit- 
ed States ship-of-war Wabash twenty-five or 
thirty miles out from the bar. She had been 
delayed leaving the port by a heavy gale of 
wind blowing off it for some days. It ap- 
pears, from the proofs in preparatorio, that 
the master and some of the crew and one of 
the owners of the cargo on board knew, when 
the vessel sailed, that North Carolina was at 
war with the United States, and had heard a 
report current that the ports of North Caro- 
hna were under blockade at the time, but did 
not know the latter fact, or that United 
States vessels were stationed there to enforce 
a blockade. 

It appears from the proofs in preparatorio, 
that the schooner Aigburth was captured on 
the 31st of August, 1861, by the United States 
ship-of-war Jamestown, about forty miles off 
Fernandina, east of the Florida coast, on a 
voyage from Matanzas, Cuba, to New Bruns- 
wick, Nova Scotia, which was in continuation 
of her voyage out from Newbern, The out- 
ward cargo of rice from Newbern, and the re- 
turn cargo of molasses, laden on board at 
Matanzas, were the property of Gravely, the 
owner of the vessel. The vessel, when cap- 
tured, was fifteen to eighteen miles further 
west, and nearer the Florida coast, than her 
true course. The master was engaged to sail 
the vessel from Newbern to Matanzas, and 
thence, with a cargo, to the United States or 
British provinces, on wages of ninety-five dol- 
lars a month and five per cent, upon the net 
proceeds. He knew that North Carolina was 
at war with the United States, but did not 
know Newbern was blockaded. But he was 
told by the British consul at Charleston, on 
the 22d or 24th of July, that he had that day 
received notice from one of the commodores 
of the United States that the port of New- 
bern was blockaded from the 13th of that 
month, and that he, the master, must get to 
sea by the 28th of that month; and he did 
get to sea the morning of the 28th. 

These proofs manifest that on board of both 
vessels there was a clear notice that the ports 
of Wilmington and Newbern, at the respec- 
tive times those vessels departed therefrom, 
were claimed by the United States to be held 
under blockade. The documents in evidence 
show that the blockade had been authorita- 
tively imposed on the 30th of April upon 
those ports. The capture of the Sarah Starr, 
on the day of her departure (August 3) by a 
United States ship-of-war, is prima facie 
proof that she was empowered to enforce the 
blockade. It is, however, imperfect evidence 
of the fact that she was a force adequate to 
maintain the blockade, or was stationed there 
for that pui-pose; because the accompanying 
testimony shows that the capturing vessel 
was at the time moving past the port, en 
route for Hampton Roads, from Charleston, 
where she had been previously stationed. 



SARAH (Case No. 12,352) 



[21 Fed. Cas. page 470] 



There is no direct evidence that any vessel 
was at the time stationed off North Carolina 
in maintenance of the blockade of those ports. 
The proofs are that the Aigburth went out 
of the port of Newbern on the morning of the 
28th of July, without any vessel being seen 
or known to be off that port supporting its 
blockade. There can be no doubt that it is 
incumbent on the United States to establish 
the fact that an adequate force was assigned 
and stationed off these ports at the time of 
tlie egress from them of the above-named ves- 
sels, so as to render the ingress or departure 
of tlie vessels to or from the ports dangerous. 
There need not be a closed cordon of vessels 
surrounding tlie places at all times, so as ab- 
solutely to command all approaches to the 
ports from without, or depaiture from them 
from within. The blockade must, however, 
be so sustained by competent forces as to ren- 
der it efficient to all ordinai-y intent and ap- 
prehension. This, of course, admits of the 
accidental absence of blockading vessels, from 
stress of weather or other contingencies, and 
will also dispense with the employment of 
the more active and rapid sei"vices of steam 
vessels in such accumulation of watchful for- 
ces as is sometimes exacted when ships 
moved by canvas only are used. What the 
law demands is the allotment and stationing 
of that amount of force for the sei-vice which 
shall render it physically hazardous for oth- 
er craft to evade the blockade. To that end 
the blockading forces must be such as to con- 
stitute an actual investment of the place 
blockaded. The English and American cases 
concur in all essentials as to the lawful con- 
stituents of a blockade in modern times, and 
the manner in which it shall be enforced. 1 
Kent, Comm. 144-161; 3 rhillim. Int. Law, 
p. 387, art. 294; The Nornen, Spinks, Prize 
Gas. 171; The. Franciska, Id. 111. A cluster 
of suits were embraced within one decision 
in the last case. The doctrines of blockade 
were largely discussed by the court. It is 
stated, in a note, that the general decision 
was reversed on appeal; but it does not ap- 
pear on what points. The case is, however, 
instructive as to the general application of 
the law of blockade. 

The testimony upon the preparatory inter- 
rogatories is very full and positive that no 
vessels-of-war were placed off those ports, 
within view or knowledge of these vessels, 
when either of them came out; and it is 
made equivocal whether the blockade was 
actually set on foot fifteen days before the 
egress of either of them from the ports. It 
is made sufficiently certain, upon the proofs, 
that notice of the blockade had reached both 
vessels previous to their sailing from the 
ports. In this state of the case it is incum- 
bent on the libellants to give evidence of the 
time the blockade was actually imposed, and 
that it was made efficient by forces stationed 
there adequate to prevent vessels from going 
in or leaving without the knowledge and in- 
terposition of the blockading force to prevent 



it. Although the evidence raises a suspicion 
that the Aigburth might be seeking an op- 
portunity to enter a blockaded port, yet it 
is not sufficiently direct and impressive to 
justify her condemnation on that proof alone. 

The usage in the United States courts of 
prize is to allow furtlier proof to be given by 
either paily upon reasonable cause appearing 
in the progress of the suit for its reception, 
or on such cause being afterwards shown; 
and, in the English practice, the libellants 
are allowed, of course, to put in all cases 
when the claimants elect to proceed, on their 
part, by plea and proof. The Maria, Spinks, 
Prize Cas. 321. Here the claimants make 
full defence on the record by their claims 
and answers, and would, in that manner, fall 
within the rule. A certificate from the navy 
department furnished in another suit, of the 
allotment of vessels to the maintenance of 
the blockade of the North Carolina ports, 
was offered in evidence by the libellants, to be 
applied in this trial; but, not being assented 
to by the advocate for the claimants, it can- 
not be considered as legally in evidence in 
these suits. 

Upon 'the points of the efficiency of tlie 
blockade, and the time it was set on foot by 
the government, and of the supposed attempt 
of the Aigburth, at the time of her capture, to 
violate the blockade, the libellants are allowed 
to furnish further proofs on giving ten days" 
previous notice to the proctor for the claim- 
ants. Upon the other points in issue and 
litigation between the parties, it is ordered, 
first, that a judgment and decree be entered, 
declaring that the brig Sarah Starr and her 
cargo were both, at the time of their capture, 
enemy property, and subject to condemna- 
tion and forfeiture to the libellants as such; 
second, that the schooner Aigbuiii and her 
cargo, at the time of her capture, were botli 
enemy property, and subject to condemnation 
and forfeiture to the United States as such, 
and that they be so declared and adjudged; 
and, third, that the masters and owners of 
both vessels, and of their cargoes, had notice 
and knowledge, at the time of their egress 
from the ports of North Carolina, that those 
ports were in a state of blockade by the 
ships-of-war of the United States; but it does 
not appear by the proofs that such blockade 
was efficiently supported and enforced on 
the part of the government; nor does it ap- 
pear that actual notice thereof was given 
to those vessels, or that it was imposed fif- 
teen days prior to the departure of the said 
vessels from those ports; nor does it appear 
that the said schooner Aigburth was, when 
captured, attempting to violate any blockade 
of ports on the coast, set on foot by the proc- 
lamations of the president of the United 
States; and, accordingly, as to these three 
points, the libellants are allowed, as above 
du-eeted, to give further proofs. 

If no further proofs are offered, pursuant 
to the terms above mentioned, then a final 
decree is to be entered in favor of the libel- 



s [21 Fed. Cas. page 471] 

' lants for the condemnation and forfeiture of 
botli of tlie aforesaid vessels and tlieir car- 
goes as enemy property, and in favor of the 
claimants, acquitting the said vessels of the 

, charge of having violated the blockade afore- 
said in leaving the said ports, and 15ie schoon- 
er Aigburth of attempting a violation of such 
blockade at the time of her capture. 

NOTE. In the case of The Sarah Starr the 
circuit court, on appeal, July 17, 1863, amrmed 
this decree as to the vessel and the cargo claim- 
ed by Evans, and reversed. it as tp the cargp 
claimed by the Munros. [Case No. 12,dod.J A 
further appeal to the supreme court was taken 

" by the claimant of the vessel, but none as to 
•the cargo. [Unreported]. In the case of The 
Aigburth this decree was affirmed by the cir- 

. cuit court, on appeal, July 17, 1863. [Case No. 

[For opinion on question of marshal's fees 
after bonding for appeal, see Case No. lOo.J 



Case No. 13,353. 

The SARAH STARR.i 

[1 Blatchf. Pr. Cas. 650.] 2 

Circuit Court, S. D. New York. July 17, 1863. 

PitIZE— En'EMY PltOPEUTT— ViOLATIOS OF BLOCK- 

ade—Resioesce is En'EMY Couxtrt. 

1, Decree of the district court, acquitting the 
vessel and cargo on the charge of violating the 
blockade, and condemning the vessel and cargo 
as enemy property, affirmed as to the non-yioia- 
tion of the blockade, and as to the vessel and 
a part of the cargo, they being enemy property, 
and reversed as to the residue of the cargo, 
it not being enemy property. 

2. The claimants of such residue of the car- 
go were not citizens or residents of the enemy s 
country, and left it as soon after the breaking 
out of hostilities as they could convert their 
property into funds which could be conveniently 
carried with th*m; and they were entitled to a 
reasonable time to withdraw from their busi- 
ness connections in the enemy's country after 
the breaking out of the war. 

[Appeal from the district court of the United 
States for the Southern district of New York.] 
In, admiralty. 

NELSON, Circuit Justice. The Sarah Starr, 
with her cargo, was captured on the 3d day 
of August, 1861, by the United States steamer 
Wabash, at sea, some thirty miles off "Wil- 
mington, North Carolina. The vessel was 
owned by Cowlan Gravely, a British subject, 
resident in Charleston, South Carolina. The 
cargo, consisting of spirits of tm-pentine and 
resin, was the property of -G. C. & W. J. Mun- 
ro, citizens of the state of Rhode Island, and 
residents there, with the exception of 50 bar- 
rels of tui-pentine, which belonged to D. Ev- 
ans, a citizen and resident of Washington, 
North Carolina. The Sarah Starr was pur- 
chased from C, B. Eddy by the Munros in 
March, 1859, and was sold and transferred by 
them to 0. Gravely on the 1st of July, 1861. 
The cargo was put on board of her during the 
same month, to be shipped to Liverpool. The 

1 [Affirming in part and reversing in part The 
Sarah Starr, Case No. 12,352.] 

2 [Reported by Samuel Blatchford, Esq.] 
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vessel entered the port of Wilmington in 
March, 1861, and remained there till she sailed 
on her present voyage, about the 26th of July. 
The port of Wilmington was not in a state of , 
actual blockade at the time of the egress of 
the vessel from that port The vessel and 
cargo were condemned as enemy property, 
and acquitted upon the charge of violating the 
blockade. 

I concur in the condemnation of the vessel, 
for, although Gravely is a British subject, yet 
he is a resident of Charleston, South Carolina, 
and engaged in business there, and, for aught 
that appears, continued in business there since 
the breaking out of the war. But the por- 
tion of the cargo belonging to G. C. & W. J. 
Munro stands on a different footing, and, in 
my judgment, is not liable to condemnation. 
The test oaths of those persons show the fol- 
lowing facts, which are not in any way contra- 
dicted or impaired: They are, both of them, 
natives of Newport, Rhode Island,— one' born 
in the year 1812; the time of the other's birth 
not being stated. They have always resided 
iii that state. They, both of them, have fami- 
lies residhig there, and they own the resi- 
, dences in which they live. Since the com- 
mencement of their business as partners, 
which was about 1830, they have been in tlie 
habit, during each winter, of going, one of 
them, to Georgetown, South Carolina, and 
the other to Wilmington, North Carolina, and 
elsewhere in the South, making sales of goods, 
and re-investing the proceeds, and returning, 
at the end of each business season, to their 
homes at Newport. During their visits South 
on business their families remain and reside 
at their homes. The cargo in question was 
bought from time to time in the months of 
May, June, and July, 1861, with the proceeds 
of goods sold by the firm, and with collections; 
and the purpose of the investment was to en- 
able them to transfer the funds from the 
South to New York, or 'some Northern state. 
The test oaths also detail the difficulties they 
encountered by opposition from the authori- 
ties at Wilmington in their endeavors to ship 
the goods North, and the necessity they were 
under of adopting the expedient of selling the 
vessel to C. Gravely, with a condition that he 
should carry the cargo to Liverpool, in order 
to get the goods out of the country. It does 
not appear from the proofs that these parties 
did not leave the South after the breaking out 
of the disturbances. Indeed, it appears af- 
firmatively that they did leave the country as 
soon after the disturbances as they could 
convert their property into fimds which could 
conveniently be carried with them. 

Under these circumstances I am of opinion 
that the decree against the portion of the cargo 
which belongs to the Munros is erroneous, and 
should be reversed. The domiciles of the 
owners were in Newport, Rhode Island, and 
they were entitled to a reasonable time to 
withdraw from their business connections in 
the enemy's country after the breaking out of 
the war. The San JosS Indiano [Case No. 
12,322]. The barrels of turpentine belonguag 
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to Evans, a resident and citizen of North Caro- 
lina, were enemy property. 

The decree below is affirmed as to the vessel 
and the cargo belonging to Evans, and is re- 
versed as to the cargo belonging to the Mun- 
ros. 



Case 3Sro. 12,354. 

The SARAH STARR. 

[1 Spr. 453.3 1 

District Court, D. Massachusetts. Feb., 1859. 

Maritime Liens— Home Port— Credit op Owner 
—Costs. 
1. A vessel was built in Connecticut, and sold 
to a merchant in New York, the purchase-mon- 
ey to be paid by instalments, and the builders 
to hold the title until full payment. She went 
mto the possession and control of the purchas- 
er, was documented in the name of the build- 
ers, and the port painted on her stern was in 
Connecticut, and a ship chandler in the city of 
rvew York furnished necessaries for her in that 
port, not Icnowing of any interest, or possession 
of the purchaser: Mdd, that he might have a 
lien as on a foreigi? vessel. 
[Cited in Harney v. The Sydney L. Wright, 
S^^*^,^^^- 6082a; The Jennie B. Gilkey, 19 
J^'^-.}^^' Blowers v. One Wire Rope Cable, 
Id. 448.J , 

TT^'c.-?^o^^ ^^^^ ^^ '^^^^ ■^' Reed, 19 How. [60 
b. b.J do9, a purchaser of supphes necessary 
to a foreign vessel can assert no lien therefor, 
unless he prove that they could not have been 
obtained, without such lien, upon the personal 
credit of the owner. 

t*^^i«^T'''^^^^n^.^; J^unlap, Case No. 513; 
The Lulu, 10 Wall. (77 U. S.) 201.] 

3. In obedience to this authoritv, the libel 
was dismissed; but as the law had previouslv 
been otherwise understood and administered 
here, costs were refused. 

H. W. Paine, for libellant, cited The Forti- 
tude [Case No. 4,953]; Thomas v. Osborn, 19 
How. [60 U. S.] 22; The Ohusan [Case No. 
2,717]; The Nestor [Id. 10,126]; Tree v. The 
Indiana [Id. 14,165]; Hill v. The Golden Gate 
[Id. 6,492]; St. Jago De Cuba, 9 Wheat [22 
U. S.] 409. 

R. H. r>ana, Jr., for claimant, cited Pratt v. 
Reed, 19 How. [60 U. S.] 359; Thomas v. 
Osbom, Id. 22; The Coernine [Case No. 2,- 
944]; St. Jago De Cuba, 9 Wheat. [22 U. S.] 
409; The Golden Gate [supra], and eases 
there referred to; Abb. Shipp. 40, notes, and 
eases cited; Webb v. Peirce [Case No. 17,- 
320]; 9 Stat. 635, § 5; Abb. Shipp, 57, notes; 
The Fortitude [supra]; Jac. Sea Laws, 359; 
The Alexander, 1 Dods. 279; Ross v. The Ac- 
tive [Case No. 12,071]; The Aurora, 1 AVheat. 
[14 U. S.] 106. 

SPRA6UE, District Judge. This is a libel 
by Van Winkle and others, ship chandlei-s of 
New York, to enforce a lien for cordage fur- 
nished to the bark Sarah Starr, in that port. 

There is no doubt that the cordage was nec- 
essary to enable this vessel to enter upon a 

1- [Reported by F. E. Parker, Esq., assisted 
by Charles Francis Adams, Jr., Esq., and here 
reprinted by permission.] 
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contemplated voyage, upon which she soon 
after sailed; and the articles were furnished 
upon the credit of the vessel. It is insisted 
in the defence, that no lien was created un- 
der the maritime law, for two reasons; first, 
that the Sarah Starr was not a foreign ves- 
sel, and second, that there is no evidence that 
the cordage could not have been obtained up- 
on the personal credit of the owners, and 
without security upon the vessel. As to the 
first objection, the facts are that this, vessel 
was built by Messrs. Sheffields of Stoning- 
ton, Connecticut, who made a contract with 
one Morgan, to sell her to him, upon an agree- 
ment that he should pay a small part of the 
purchase-money in cash, and the residue by 
numerous instalments; and that upon the 
payment of the whole, he should have a bill 
of sale. The title was to remain in the Shef- 
fields, until full payment of all the instal- 
ments, but Morgan was to have the posses- 
sion and control of the vessel, until he made 
default of some payment. Under this agree- 
ment, possession was delivered to Morgan, 
who contmued to run her nearly three years, 
without having paid the whole purchase-mon- 
ey, although all the instalments had become 
due. Previously to April, 1S58, Morgan had 
let the vessel on shares to Bunnell, the mas- 
ter, who obtained the supplies sued for by the 
libellants. Morgan resided in New Jersey, 
but had a place of business in the city of 
New York. The vessel was enrolled and li- 
censed at the custom house in Stonington, as 
owned by the Sheffields, and she hailed from 
that place. The libellants had no knowledge 
of Morgan, or that he had any connection 
with the vessel, nor did they know that the 
master had taken her upon shares. They 
trusted the bark as a foreign vessel, upon the 
request of the master, acting, so far as they 
knew, only in that capacity; and I am satis- 
fied that they had a right to consider her as 
belonging to the state of Connecticut, and 
therefore foreign, while in the port of New 
York. The legal title was in the Sheffields. 
All the custom house documents declared her 
to belong to Stonington, and such also was 
the representation by the vessel herself, by 
the home-port painted upon her stern. The 
first objection cannot prevail. 

The second objection is that there is no evi- 
dence that these supplies could not have been 
obtained upon the personal credit of the own- 
er. It is not contended that there was no 
necessity for obtaining these supplies upon 
credit, iov there is no pretence that the mas- 
ter had funds, or means, wherewith to pay 
for them; but the precise objection is, that 
although it was necessaiy that they should 
be obtained on credit, yet there is no evi- 
dence that they could not have been obtained 
upon the personal responsibility of the own- 
ers, without security on the vessel. The case 
of Pratt V. Reed, 19 How. [60 U. S.] 359, has 
been cited in support of this objection. Be- 
fore that case, the law, as understood and ad- 
ministered here, was as follows: That the 
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master of a vessel was not authorized, as 'be- 
tween himself and the owner, to purchase 
supplies, unless they were necessary; and if 
necessary for the yessel, still he was not au- 
thorized to obtain them on the credit either 
of the owner or vessel, if he had funds at his 
command wherewith to pay for them. To 
justify the master, therefore, in obtaining 
supplies for his vessel upon credit, there 
must have been a twofold necessity. The 
supplies must have been necessaiy, and the 
<:redit must have been necessaiy. But where 
such twofold necessity existed, and the mas- 
ter might rightfully obtain the supplies on 
■credit, he could do so upon the credit of the 
vessel, as well as of the owners. Thus far as 
to the authority of the master. 

As to the rights of material men; in order 
to authorize them to trust to the vessel, and 
create a lien upon her, it was requisite, first, 
that the vessel should need the supplies, or 
that after reasonable inquiry she should ap- 
pear to need them; and secondly, that in 
giving credit to the vessel and owners, the 
material man should act in good faith, and 
he would not be deemed to act in good faith, 
if he knew that the master had funds where- 
with to pay for the supplies, or, if facts were 
known to him, which should create sus- 
picion, and put him upon inquiry, when such 
inquiry would have led to the knowledge that 
the master had funds, and had no right, 
therefore, to obtain supplies on credit. That 
is, if the material man had knowledge that 
the master was acting in bad faith toward 
his employers, or knew of circumstances 
which ought to admonish him to make in- 
quiry that would have led to such knowl- 
edge, then he would be affected with bad 
faith, as colluding with the master, and aid- 
ing him in violating his duty to his owner. 
But if the material man had no reason to 
suppose that the master was violating his 
duty in obtaining a credit, he might, upon 
request of the roaster, trust to the vessel and 
owners, and a lien would thereby be created. 
The further inquiry, whether, if credit were 
necessary, it would not be practicable to ob- 
tain the supplies upon the mere personal re- 
sponsibility of the owner, was never requir- 
ed or even suggested. The right to trust to 
•a. vessel, where credit was properly given, 
was a matter of course. This was for the 
benefit of the owners; for the greater the 
security where credit is given, the better the 
terms, and to a foreign owner this would 
rarely be unimportant, however good his per- 
sonal credit might be, for some apprehen- 
sions as to tlie continued solvency of persons 
•engaged in commerce, are never absent from 
the prudent seller. 

But the case of Pratt v. Keed [supra], fully 
sustains the second objection made by the 
respondent's counsel. It is directly in point. 
It is useless to inquire whether, from the 
facts of that case, the court might have ar- 
rived at the same result upon other grounds, 
"because they expressly place their decision 
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upon the want of evidence that the supplies 
could not have been obtained, without se- 
curity upon the vessel. Assuming that the 
coal furnished was necessary for the steam- 
er, and that the master had no means where- 
witli to pay for it, that is, that a credit was 
n^essary, still the court held, that in the 
absence of all evidence as to the personal 
credit of the owner, no lien could be created. 
The decision did not turn upon the question, 
whetlier credit was in fact given to the ves- 
sel, but sol^y upon the question, whether 
the seller had a right to give credit to the 
vessel, and obtain a lien, without proving 
that the owner had no personal credit, upon 
which the supplies might have been obtain- 
ed. By that decision all subordinate tribu- 
nals are bound, and in submission thereto, 
my decree in the present case must be 
against the libellant. 

But to enable me to perform my duty in 
awarding or refusing costs, I have thought 
proper to look at the grounds of the decision 
of Pratt V. Reed. Two authorities are cited. 
The first is the case of The Alexander, 1 W. 
Rob, Adm. 336, but found on pages 2SS and 
346. There must be some mistake in the cita- 
tion. I have read that case more than once, 
and cannot find one word in it that gives coun- 
tenance to the opinion, in support of which 
it is invoked. Its whole aspect is adverse. 
That case was twice before the court. First, 
on a question of jurisdiction, and subsequent- 
ly on its merits. The claim was the pi'ice of 
a cable and anchor furnished to a Norwegian 
vessel by a ship chandler in the port of Lon- 
don. Two grounds of defence were relied up- 
on. First, the cable and anchor were not 
furnished for the use of the ship, but sold to 
the master, as his own adventure, and upon 
his credit. The second, that the articles were 
not necessaiy. The case was vigorously con- 
tested, fully argued, and an elaborate judg- 
ment was pronounced by the court. The 
whole proceeded upon the assumption, that 
there was a lien to be enforced by the court, 
unless the defence was sustained. No proof 
was adduced that the articles could not have 
been obtained upon the personal credit of the 
owner; and it was not suggested, either in 
the pleadings, arguments, or judgment, that 
such proof was necessary. And yet, if the 
action could not have been sustained, with- 
out such proof, a long and laborious examina- 
tion of the evidence, both by counsel and by 
the court, might have been wholly dispensed 
with. Not only was there no evidence that 
the supplies could not have been obtained 
upon the sole responsibility of the owner, 
but the presumption is violent that personal 
credit was alone relied upon. The purchase 
was made in 1835. At that time no tribunal 
in England could enforce any lien for a ma- 
terial man. Such liens, therefore, had prac- 
tically no efficacy, and could hardly have 
been relied upon as security. It was not un- 
til four or five years afterwards, by act of 
3 & 4 Yict, that the court of admiralty was 
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authorized to take jurisdiction of claims for 
necessaries furnished to foreign vessels. 
That act did not create a lien, it is true, but 
it brought into activity maritime liens, which 
for a long time had been in a state of sus- 
pended animation, under the pressure of pro- 
hibitions from the common law courts. The 
act merely restored an ancient jurisdiction 
of the admiralty. 1 W. Rob. Adm. 293, 360. 
In the case of The Alexander, the libel did 
not allege that the supplies could not have 
been obtained upon the personal credit of the 
owner. And if that fact was necessary, in 
ordei" to sustain the action, the want of such 
an allegation was fatal. Yet upon such a 
libel the court takes jurisdiction, to enforce 
the asserted lien, and requires the claimant 
to put in his defence. In the course of his 
opinion, Dr. Lushington says, "In the pres- 
ent case ... by the general maritime law 
of Europe, the ship would be liable for the 
necessaries supplied." Yet the case then be- 
fore the court was onlj"- that made by the li- 
bel, no answer or proof having been put in. 
Page 295. And it is upon this statement of 
facts, containing no assertion, or intimation 
that the supplies could not have been ob- 
tained upon personal credit, that Dr. Lush- 
ington asserts that a lien would arise by the 
general maritime law. The same doctrine is 
stated, as if unquestionable, in The Virgin, 
8 Pet. [33 U. S.] 550; and by Judge Stoiy, 
in The Fortitude [Case No. 4,953]; and by 
.Judge Ware, in The Phebe [Case No. 11,061]. 

Indeed, it is laid down in [The Virgin] 8 
Pet. [33 U. S.] 530, that even in case of bot- 
tomry bond, the burden is not upon the lend- 
er, to prove that the money could not have 
been obtained upon the personal credit of 
the owner. The court say, "The necessity 
of the supplies and advances being once 
made out, it is incumbent upon the owners, 
who assert that they could have been ob- 
tained upon their personal credit, to establish 
that fact by competent proofs." 

Tlie only other authority referred to by 
the court, in Pratt v. Reed, is their own deci- 
sion in Thomas v. Osborn, at the same term, 
reported in 19 How. [GO U. S.] 22. It is not 
cited as a decision in point, but only as hav- 
ing laid down a principle, embracing a que.s- 
tion then before the court. In that case 
there was a difference of opinion amoug the 
judges, as to the effect of the evidence, but 
a majority of the court came to the conclu- 
sion that the master had deserted his duty, 
by leaving the personal command of the ves- 
sel, and employing her in conveying his own 
property between Rio Janeiro and San Fran- 
cisco, and by misappropriating earnings of 
the vessel to a large amount, all of which 
was well known to the lender, or furnisher, 
in that case, who had, indeed, actively aided 
the master in all these transactions. The 
principle, therefore, involved in the decision 
was merely that of good faith. What was 
intended to be referred to, I presume, must 
have been the following remarks in the opin- 



ion of the court, in Thomas v. Osborn, on 
page 30 of 19 How. [60 U. S.] viz: "But the- 
limitation of the authority of the master to 
cases of necessity, not only of repairs and 
supplies, but of credit to obtain them, and 
the requirement that the lender, or furnish- 
er, should see to it that apparently such a 
case of necessity exists, are "as ancient and 
well established as the authority itself." 

Upon this quotation it may be observed, 
that the rule therein laid uown is merely 
that there must be a nece.ssity for the credit. 
It does not touch the question whether, if 
the master be without funds, and if he must 
purchase on credit, a lien maj' be created 
on the vessel. No doubt, in that respect, is 
even suggested. Taking those remarks, 
therefore, in their fullest extent, and with- 
out qualification, they by no means reach or 
affect the question decided in Pratt v. Reed. 
But those remarks ought not to be taken 
alone, and without explanation. What is 
said about the duty of the lender, or fur- 
nisher, must mean that he must not know 
that credit was unnecessary, and that when 
admonished by circumstances, he must make 
inquiry; that is, he must act in good faith. 
If the remarks are not to be so understood, 
but are to be' understood as asserting that 
the lender, or furnisher, is bound to show 
that he has made inquiry, although he had 
no reason to suspect that the master had 
funds, or was violating his duty, it would 
be supported by no authority. Yet the asser- 
tion is rested wholly upon atithority; indeed 
it is laid down as being ancient and well es- 
tablished, and numerous citations to prove- 
this immediately follow. These citations, 
and the observations of the court thereon, go 
no further than to show that the lender, or 
furnisher, is bound to diligence as to the 
necessities of the vessel, and good faith as 
to the necessity for the credit. See pages 30 
and 31. As the result of the authorities, the 
law is laid down on page 31, in the following 
words: "To constitute a case of apparent 
necessity, not only must the repairs and sup- 
plies be needful, but it must be apparently 
neeessai-y for the master to have a credit, to 
procure them. If the master has funds of 
his own, which he ought to apply to purchase 
the supplies which he is bound, by the con- 
tract of hiring, to furnish himself, and if he 
has funds of the owners, which he ought to 
apply to pay for the repairs, then no case of 
actual necessity to have a credit exists. And 
if the lender knows these facts, or has the- 
means, by the use of due diligence, to ascer- 
tain them, then no case of apparent neces- 
sity exists to have a credit; and the act of 
the master, in procuring a credit, does not 
bind the interest of the general ownei-s in 
the vessel." Here is not even a suggestion, 
that if there be a necessity for credit, the- 
vessel may not be bound as much as the 
owner. It goes only to this,— that if the 
master has funds, he has no right to obtain 
credit; but if he has not, ho may obtain it 
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on tlie liability of the vessel, as well as of 
tlie owner. So much for tiie two authorities. 

The court, in Pratt v. Reed, do not go into 
any argument, or discussion of principle, in 
support or elucidation of their decree. It is, 
indeed, said, toward the close of the opinion, 
that these liens should be strictly limited to 
the necessities of commerce which created 
them, and that any relaxation of the law in 
this respect, will tend to perplex and em- 
barrass business. But this does not aid us, 
and could not have been intended to aid us, 
in determining what are the' necessities 
which create liens, or what would be a re- 
laxation of the law. I believe it may be 
safely said, that those who have been prac- 
tically engaged in commerce and navigation, 
and those who have been most frequently 
called upon to administer the commercial 
law, have always thought that the power of 
a master to give a lien upon his vessel, when 
a necessity for supplies, and of credit, ex- 
isted, in a foreign port, as heretofore under- 
stood, was highly beneficial. They have 
never experienced, nor heard of, embarrass- 
ments therefrom, and they would feel a 
change of the law as more than a misfor- 
tune. The law protects the rights of bona 
fide purchasers, by requiring that, as against 
them, these liens should be enforced with 
reasonable diligence. Intelligent owners are 
well aware that the mere personal responsi- 
bility of men engaged in trade, in a distant 
place, is not trusted with the same readiness 
as if accompanied by security upon property; 
and that whatever risk the lender, or fur- 
nisher, thinks he takes, must be paid for in 
the enhanced price of the articles. And to 
this it may be added, that if the furnisher 
is hereafter -to be held to prove, in all cases, 
that the master could not have obtained sup- 
plies upon the personal responsibility of his 
ownei-s, he must also be indemnified, in some 
way, for taking this hazard, which will not 
be inconsiderable; for it is the hazard of 
what may be the after-thoughts or competi- 
tors in business, and what they may swear, 
at a future day, with regard to their willing- 
ness to have trusted. And it may be asked, 
what degree of credit will be required? Must 
it be the highest or the lowest, or what in- 
termediate grade? "Will a lien be excluded, 
if the supplies can be otherwise obtained up- 
on any terms, or will if be allowed, if the 
discount be ten, twenty, or what other per 
cent. ? 

There is another feature of the case now 
before me, which I am compelled to notice. 
There is not, either in the libel or answer, 
any allegation as to the personal credit of the 
owners, or as to tlie ability of the master to 
obtain the supplies on such credit merely. 
Such allegations, indeed, would be new in 
this court, and I am not aware of any prec- 
edent for them elsewhere. Now the inquiiT 
presents itself ,— how can I decide against the 
libellant, merely because there is no evidence 
that the ow^ner had not sufficient personal 
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credit, when that fact was not in issue; 
when the pleadings nowhere either assert or 
deny it? 'How can I hold the libellant to 
prove what is not alleged by either party? 
To this I can only reply, what indeed is en- 
tirely sufficient, that here again the case of 
Pi-att V. Reed is directly in point. In that 
case there was no allegation, and no issue, 
as to the personal credit of the owner; and 
the couit decided against the libellant, be- 
cause he had introduced no evidence to show- 
that security upon the vessel was necessary, 
and that the supplies could not have been 
had upon the mere personal responsibility of 
the owner. 

The difficulty arising from the pleadings, 
which seemed to have been in the common 
form, is not noticed by the court; but I can- 
not assume that it was overlooked. In the 
case now before me, the answer alleges that 
credit was not, in fact, given to the vessel; 
and in Pratt v. Reed, there was the same 
allegation. But no notice was taken of that 
issue, it being supei-seded by the point upon 
which the cause was decided. The court 
held, that in the absence of evidence as to 
the personal credit of the owner, the fur- 
nisher had no right to trust to the vessel; 
and this, of eoui"se, rendered it wholly im- 
material whether he did so or not. 

Being instructed and governed by the case 
of Pratt V. Reed, I must decide that the li- 
bellant never had any lien upon this vessel, 
and the libel must be dismissed. But I 
think it must be without costs, they being 
within the discretion of the court. And it 
has been with reference to the exercise of 
this discretion, that I have been obliged to 
consider how the law was understood prior 
to that ease, and whether the libellant had 
good grounds to expect to prevail, before it 
was known to him. I think he had, and that 
he ought not, therefore, to be subjected to 
the payment of costs. 

Libel dismissed without costs. 



NOTE. Mr. Justice Story, who was declared 
by Lord Campbell (2 Story's Life of Storj% 429) 
to be the first jurist of the age, and whose ex- 
haustive research and thoroughness of learning, 
especially in admiralty law, nave scarcely been 
equalled, seems never to have heard of the doc- 
trine promulgated in Pratt v. Reed. In his 
elaborate judgment in the ease of The Fortitude 
[supra], he laid down the law as to tacit hy- 
pothecations, in the same manner as did Dr. 
Lushington, as above quoted. In the same 
opinion, .Tudge Story declares that there must 
be a different' necessity, in order to uphold 
a bottomry bond; that if the money can be ob- 
tained upon the credit of the owner, he is not 
at liberty to subject the ship to the expensive 
and disadvantageous lien of an hypothecatory 
instrument. That most learned and accom- 
plished admiralty lawyer. Judge "Ware, in The 
Phehe [supra], says: "All the contracts of the 
master, with the mariners for their wages, 
with material men for repairs and supplies of 
rigging, or for provisions, or other necessaries 
for the vessel, involved a tacit hypothecation 
of the ship and freight." In what Judges 
Story, Lushington and Ware have said of re- 
sulting liens, they have but followed the com- 
mon language of the books. 
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SARAH STARR, The. See Gases Nos. 105 
and 106. 



Case ITo. 13,356. 

The SARATOGA. 

[2 Gall. 164, 6 Hall, Law J. 12.] i 

Circuit Court, D. Massachusetts. Oct. Tei-m, 
1814. 

Seamen — TVages — Captcre — Voyage Biiokex up 

— Re-Engagement— Freight Bakxed— 

Quitting Ship. 

1. A capture, unless followed by condemna- 
tion, does not dissolve the contract for mari- 
ners' wages. See Abb. Shipp. (Story's Ed. 
1629) pt. 2, c. 4, § 2, note 1, where the cases 
may be found; Id. (7th London Jfld., by Ser- 
geant Shee) pp. 167-181. During the prize pro- 
ceedings it is suspended, and upon a decree of 
restoration it reTives. 

[Cited in Emerson v. Howland, Case No. 
4,441; Willard v. Dorr, Id. 17,680; Brown 
T. Lull, Id. 2,018; Pitman v. Hooper, Id. 
11,186; The Ocean Spray, Id. 10,412.] 

2. If, pending the voyage, there be an inter- 
diction of commerce with the port of destina- 
tion, by war or otherwise, and in consequence 
the voyage is broken up, no wages are due. 

[Cited in The Two Catherines, Case No. 14,- 
288; "Wells v. Meldrun, Id. 17,402; Bork 
V. Norton, Id. 1,659; Henop v. Tucker, Id. 
6,368.] 

3. But if the mariners be subsequently re- 
tained by the master to refit and preserve the 
ship, they are entitled to a reasonable compen- 
sation in the nature of wages. Abb. Shipp. 
(Story's Ed. 1829) pt. 4, c. 2, § 2, note 2; Id. § 
5, note 2; Id. pt. 4, c. 3, § 2, note 1. 

[Cited in The Niphon's Crew, case No. 10,- 

277.] 
[Cited in Wilson v. Borstel, 73 Me. 276.] 
[See Adams v. The Sophia, Case No. 65.] 

4. If afterwards discharged in a foreign port, 
the mariners are entitled to the two months' 
pay provided by the act of congress of Febru- 
ary 28, 1803, c. 62, and may recover it, if un- 
paid, by a suit in the admiralty. 

[Cited in Wells v. Meldrun, Case No. 17,402; 
The Dawn, Id. 3,665; The Niphon's Crew, 
Id. 10,277; Thompson v. The Oakland, Id. 
13,971; Joy v. Allen, Id. 7,552.] 

5. At what time, after a capture, seamen may 
lawfully quit the ship. 

6. There are some exceptions to the rule, 
that, to entitle to wages, freight must be earn- 
ed. 

[Cited in The Two Catherines, Case No. 14,- 
288; Pitman v. Hooper, Id. 11,185; The 
Niphon's Crew, Id. 10,277.] 

[Appeal from the district court of the United 
States for the disti-iet of Massachusetts.] 

The libellants shipped, as mariners, on board 
of the ship Saratoga, on a voyage from Bos- 
ton for Amelia Island, at and from thence to 
port or ports in Europe, and at and from 
thence to her port of discharge In the United 
States. The ship sailed from Boston in Octo- 
ber, 1811, for St. JIaiT's. where she took in a 
cargo, and thence proceeded to Portsmouth in 
England, where her cargo was discharged. 
The agents of the owners having engaged a 
cargo on freight, at Londonderry in Ireland 
for the United States, the ship sailed in bal- 

1 [Reported by John Gallison. Esq. 6 Hall, 
Law J. 12, contains only a partial report.] 



last for that port on the 23d of April, 1812, 
and, on the 26th of the same month, was cap- 
tured by the French privateer Espadon, and 
carried into Roseofif in France for adjudica- 
tion. Prize proceedings were here instituted 
against the ship and her hatches sealed, and 
all the crew, except the mates, who were per- 
mitted to remain on board, were sent to Mor- 
laix as prisoners. In August, 1812, the cap- 
tain came down from Jlorlaix with all the 
crew excepting three, and by permission, they 
Vi^eve there employed fifteen days in tan-ing 
the rigging and other ship's duty, and at the 
end of that time the crew returned to Mov- 
laix. The ship was restored to the captain by 
order of the court, and taken possession of by 
him, on or about the first of January, 1813. 
On the 4th of the same month, the crew came 
on board, and went to work graving and 
painting the ship; and on the 7th of the en- 
suing February, the ship sailed for Morlaix, 
and aiTived in the roads there on the same 
day; but did not get up to the town until the 
1st of March following. The crew remained 
and slept on board until about the middle of 
July, in the same year, doing duty as required 
by the officers, and then left the ship, with 
the consent of the captain and the American 
consul, and sailed in a cartel for the United 
States. During the time of detention under 
the prize proceedings, the crew were princi- 
pally maintained by the French government, 
and the expense, at the restitution, was made 
a charge on the ship. The crew, frequently 
during their residence in France, applied to 
the captain for their wages and discharge. 
The captain as often told them, that they 
might go where they pleased, but he had no 
money to pay them their wages, and they 
might, if tliey pleased, arrest the ship, and he 
would not oppose them. But they did not 
choose to leave the ship without payment of 
their wages, and the captain from time to 
time permitted them to go on shore and work, 
whenever they could get employment. He 
seemed, however, to have exercised his con- 
trol over them, and deelai-ed, that if they 
worked'on board of the cartel before their dis- 
charge, their wages would be forfeited. After 
the dischai'ge of the crew, the Saratoga was 
finally made a cartel, to carry prisoners to Eng- 
land at a stipulated price; and from England 
she came with prisoners to the United States, 
where she arrived on or about the 2d of Sep- 
tember, 1813. For this last voyage no com- 
pensation had as yet been received. The li- 
bellants had been paid their full wages up to 
the time of the ship's departure from Ports- 
mouth, and now claimed w^ages from that time 
to the time of their discharge in France, and, 
in addition, the two months' pay provided by 
statute of FebruaiT 28, 1803, c. 02, § 3, in 
cases of the discharge of seamen in foreign 
ports. 

Mr. Selfridge, for libellants. 

This case is similar in principle to that of 
Brooks T. Doit, 2 Mass. 39, and the cases 
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there cited, the ship having been restored, and 
having returned in safety to the United States. 
That the capture occasioned the loss of freight 
is not an objection to the right of the libellants 
to wages, for (1) the legal presumption is, that 
the Saratoga, sailing from Portsmouth to Lon- 
donderry, would not have been captured by 
a friendly power, unless for some illegal act, 
which must have been committed by the 
owner or master, and by which the seamen 
ought not to suffer; (2) but, if the capture was 
wanton and without cause, then compensation 
is to be looked for from the French govern- 
ment, whose courts will give damages in lieu 
and in the nature of freight; (3) if compen- 
sation should be unjustly refused by the 
French courts, then it becomes the duty of the 
government of the United States to furnish a 
complete indemnity to its citizens, whom it is 
bound to protect. 

Many cases show, that the maxim, "Freight 
is the mother of wages" must be taken with 
considerable allowan . e. The seamen are enti- 
tled to their wages iu many instances, though 
no freight be earned, if they stay by the ship 
and do their duty; as, in this case, if after the 
arrival of the ship at Londonderry the passen- 
gers had refused to go on board; or if, at 
Amelia Island, she could not have obtained a 
cargo; and in the cases not unfrequently hap- 
pening, where ships seek a freight abroad, and 
in consequence of short crops, or some other 
cause, obtain none. So in case of wreck, the 
freight is lost; but the seamen are entitled to 
wages, if there is enough saved to pay them. 
Frotliingham v. Prince, 3 Mass. Append. 563. 
And this is not by way of salvage. Seamen 
can in no case be considered as salvors. See 
[The Blaireau] 2 Cranch [0 U. S.] 240. 

But if the seamen are not entitled to wages 
for the whole «time, they are at least entitled 
to the two months' pay claimed in the supple- 
mental libel, by virtue of the staitute of the 
United States. Act Februaiy 28, 1803, c. 62. 
The mere capture did not dissolve the con- 
tract between the master and mariners. The 
latter remained attached to the ship, and be- 
ing voluntarily discharged in a foreign coun- 
try, the captain was by that act bound to 
pay three months' wages to the consul or 
agent of the United States at that port, of 
which, on their taking passage to return to 
the United States, they are to have two thirds, 
and the remainder is to be left as a fund. 
This sum having been due in France, and not 
having been paid, the libellants have a right 
to recover it here. 

Jlr. Hubbard, for claimant Keating. 

(1) The contract for wages is contingent. 
Abb. Shipp. 507 (M4); [Howland v. The Lavi- 
nia. Case No, 6,797] ; 3 Johns. 154. It is a rule, 
to which,, however it may appear in some 
few cases to have been controlled, it will be 
safest for the court to adhere, that if the 
freight is lost, no wages are earned. To pro- 
duce the loss of wages, it is not necessary that 
the ship itself be lost. Whenever the voyage 
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is destroyed, there is no title to wages. Beale 
V. Thompson, 4 East, 562, 3 Bos. & P. 428; 
The Friends, 4 C. Rob. Adm. 143; Curling v. 
Long, 1 Bos. & P. 637. It is ti'ue that a tem- 
porary suspension will not have this effect, 
but in all cases the specific voyage, for which 
the S(">iimen engaged, must be ultimately per- 
formed. It was to mitigate this rule, consid- 
ered as in many instances a hard one, that 
courts, apportioned the voyage, and allowed 
wages, whenever the ship has arrived at a 
port in the coui-se of her voyage, and has de- 
livered, or might have delivered, a cargo. 

(STORY, Circuit Justice. This is a part of 
the general rule, and contemporary with it. 
It results from the general law, by which 
wages ai-e to be paid, wherever freight might 
have been earned; the mariners not being 
affected by any special contract of the owner.) 

It is impossible to conceive a stronger case 
than the present, in which the vessel was 
captured and detained until a war broke out 
between her countiy, and that to which she 
was bound; thereby rendering it impossible 
and unlawful for her to proceed thither. No 
services have been rendered by the seamen, 
from which any benefit has resulted to the 
owners. 

(2) In case of capture and recapture, the 
wages of the sailors must contribute to the 
salvage paid. Abb. Shipp. 508 (444); Beale v. 
Thompson, 3 Bos. & P. 405- Upon the same 
principle they must contribute to expenses, 
when a restoration is obtained by judicial 
decision. If this position is true, and if the 
seamen were entitled to wages in France, and 
to receive them out of the ship, then their 
proportion of expenses would absorb all their 
wages; the whole expenses having exceeded 
the value of the ship in France. The seamen 
are not to profit by the increased value here, 
which is not owing to their exertions; they 
are to be in the same condition, in which they 
would have been, had the ship been sold in 
France, in which case the whole would have 
been consumed. 

(3) The seamen have no title to the two 
months' wages provided by the statute of the 
United States referred to, that statute being 
necessarily confined to eases where wages are 
actually due, and not intended to give them 
in eases, in which they would not otherwise 
be recoverable. Nor was this such a volun- 
tary discharge, as is contemplated in the act; 
the master was compelled to permit the de- 
parture of the seamen, in consequence of his 
want of funds. 

Mr. Prescott, on the same side. 

Though a blockade is not of itself a cause 
of abandonment, yet if the vessel be detained 
by a cause within the policy xmtil a blockade 
takes place, the voyage is considered as de- 
feated by the original cause of detention, and 
it is a total loss upon an abandonment. Bar- 
ker V. Blakes, 9 East, 294; Richardson v. 
Maine Ins. Co., 6 Mass. 120. So in this case, 
the ship having been detained by the capture 
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until the war broke out, the voyage iniist be 
considered as defeated by tlie capture. This 
is an inequitable attempt of the seamen to 
throw upon the owners the whole loss incur- 
red in an adventure, in which all were alil^e 
embarked. The wages to the time of sailing 
/ from Portsmouth have been paid. If no voy- 
age has been performed since that time, no 
wages are due. The shij) sailed on a voyage 
from Portsmouth to Londonderry, and thence 
to the United States. If this voyage has been 
performed, and the seamen have remained by 
the ship, and done their duty, they are en- 
titled to wages. Otherwise, they are not. 

(1) If a ship is captured, and carried in for 
trial, the seamen are not entitled to wages, 
imless they remain b3' the ship to the com- 
pletion of the voyage. The immediate effect 
of a capture in regard to the rights and duties 
of sailors is not perfectly settled, the deci- 
sions in some measure conflicting with, eacli 
other. The general position is, that by cap- 
ture and carrying into a place of safety all 
contracts are dissolved. But this perhaps is 
rather too strong; the contract is only placed 
in a situation to be dissolved. Ships are often 
detained, one, two, or three years. The sea- 
men cannot be required to stay longer, than 
is necessary to give their depositions, and 
to prepare for the defence of the ship. Le- 
mon v. Walker, 9 Mass. 404. If then the sail- 
ors have an option to quit the ship, and de- 
termine the contract, the master must have 
tlie same. The contract cannot be suspended 
on one side only. If the seamen may quit, 
the master may dismiss. Beale v. Thomp- 
son, 3 Bos. & P. 405. If the contract be once 
suspended, and the seaman leaves the ship, 
it may be revived again by his returning and 
resuming his duty, and the ship's being final- 
ly released. 'But w^hat has here been done, to 
revive the contract? In order to do this, the 
seamen must return, be received, and per- 
form duty to the end. of the voyage. From 
the time of the ship's arrival in France to 
January, the contract was suspended, and it 
was in the power of either party to dissolve 
it. The master's deposition shows that he did 
dissolve it. After the restoration of the ship, 
was any thing done to revive the contract? 
The ship could not perform the voyage in- 
tended. The master was the only judge of 
the propriety of leaving France. To entitle 
themselves to wages, therefore, the seamen 
must remain by the ship till the end of the | 
war, or till the master should judge it pru- 
dent to leave France, and complete the voy- 
age. But they liad an option to leave the 
ship, and. they did so. Nor can they claim 
wages to the time of their leaving the ship. 
Had the incapacity, existing at the time of 
their departure, been afterwards removed, 
and the voyage performed by the help of 
a new crew, what was thus done by the serv- 
ices of the new crew could not give the old 
a title to wages, which they would otherwise 
have lost. 
(2) The voyage being defeated by a vis 



major, the seamen lose their wages. This 
results from the general maxim, that "freight 
is the mother of wages." This is a reasona- 
ble provision in itself. It would be a hard- 
ship upon the owner to be compelled to pay 
wages for a voyage, in which he has lost his 
freight, and which has been broken up b,y a 
misfortune, that should be common to all 
engaged in the adventure. All the cases, that 
have been supposed on the other side, are 
where the voyage is performed, and the 
freight not prevented from being earned by a 
vis major, but by some other cause. In every 
oase. where the ship amves and performs 
her voyage, but from accident or vis major 
earns no frieght, (as if the cargo be destroy- 
ed by tempest,) no wages are due. It is 
true, that if the seamen by their exertions 
save the ship, and bring her into port, they 
are entitled to salvage. This is often, but 
incorrectly, called wages. Chief Justice 
Kent's Opinion, 3 Johns. 154; Frothingham 
V. Prince, 3 Mass. Append. 563. The stipu- 
lated wages may be the measure of compen- 
sation, but they are not given as wages. 

The facts in the case abundantly show, that 
this voyage was defeated. The ship was 
captured on her passage for Londonderry, 
and carried into France. Here was a vis 
major. ^A''hen she was liberated, a war had 
commenced between the United States, and 
the country to which she was bound. The 
ship then could not be in a capacity to per- 
form the voyage. And even had she been so; 
had she been a neutral ship, and the captain 
willing to go; still the seamen, being Amer- 
icans, could not lawfully have gone. This 
case has been compared to the docti-ine of 
insurance, adopted both in England and in 
this state, that even a war does not, as re- 
spects insurei-s, justify a breal*ing up of the 
voyage. But this will not apply to seamen, 
who have a contract to perform, of which 
the performance has by war become unlaw- 
ful. This however is a case of a different 
kind. The voyage was defeated by an acci- 
dent out of the control of the master or crew; 
by capture and detention. The subsequent 
incapacity, arising from hostilities, must, ac- 
cording to the English cases, be ascribed to 
the original detention. 

(3) Great expenses, have been incurred, to 
effect the liberation of the ship and cargo. 
For the same reason, that in cases of cap- 
ture and recapture, the seamen must con- 
tribute to the salvage, in the proportion that 
the sum paid bears to the whole; they must 
contribute in this case, in which expenses 
have been incurred for the common benefit, 
and to prevent a condemnation, which they 
were interested to prevent. These e.^pensos 
amounted to the whole value of the vessel 
in France. 

(4) As to the supplemental libel; the in- 
tention of the law of the United States, on 
which it is foimded, was to secure sailors 
against the effects of their own improvi- 
dence, as they might often consent to be dis- 
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<:l]argecl to their great injury. It is there- 
fore provided, that the master shall pay to 
the consul three months' wages. It is a 
thing, over which the seamen have no con- 
trol. The consul only can claim this sum. 
There is no contract with the seaman to pay 
him the two months' wages. This law was 
also intended to deter the master from sell- 
ing his vessel, or discharging his sailors, in 
a foreign port. It cannot apply to a case of 
necessai'y discharge, but only to those of a 
voluntary discharge, not produced by any ac- 
cident or vis major. Poth. Du Louage des 
aiatelots, Nos. 1:0, 182. 

Mr. Selfridge, in reply. 

This is a strong case of equity 'in behalf 
of the seamen, since their conduct has been 
faithful. The general policy of the govern- 
ment having been to protect this class of 
men, and to exercise a sort of guardianship 
over them, the court will adhere to this pol- 
icy, whenever no particular objection ap- 
pears against it. 

(1) To the general doctrine, that "freight is 
the mother of wages," there are exceptions. 
Suppose, for instance, an American ship, be- 
fore the war, bound to England and laden 
with enemy's property, is carried into France 
and condemned, the freight however being 
allowed; that while there detained a war 
takes place between this country and Eng- 
land; the ship then cannot earn a freight 
home from England, as intended; yet the 
seamen are entitled to their wages, if the 
ship returns home in safety. In the case of 
Frothingham v. Prince, the seamen' received 
their wages out of the remnant of the wreck, 
after paying the salvors. Admitting that, 
when the ship was carried into Roscoff, it 
was, after a reasonable time, at the option 
of the seamen or master to dissolve the 
contract, of which it was the duty of the 
master to inform the seamen; still this has 
not been done. Many circumstances in the 
case show, that the master, so far from dis- 
missing the seamen, still required their serv- 
ices, and considered them attached to the 
ship. He even prohibited 'their leaving him 
to go on board an American privateer, or 
the American cartel. The case of Brooks v. 
Dorr shows, that a dissolution is not so eas- 
ily effected between the master and. sea- 
men, as between underwriters and insured. 
There may be a right to abandon, arid sea- 
men still have a right to recover their wages. 

(2) If the voyage has been broken up or 
defeated, it was by the fault of the owners. 
Going from port to port of the enemy's coun- 
try was the suspicious cause, which induced 
the capture. Had this been known to the 
seamen, they would not have gone. 

(3) If the seamen would have been en- 
titled to full wages in case of their remain- 
ing on board, and performing the voyage, 
they must, on the same principle, be entitled 
to wages pro rata to the time of their dis- 
charge by mutual consent. At any rate, they 
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are entitled to wages from the 1st of Janu- 
ary, when the captain ordered them to go to 
Morlaix to work, to the time of their dis- 
charge. 

(4) As to salvage; the seamen are not lia- 
ble to contribution, in case of a capture or 
detention by a friendly power, or if the cap- 
ture be caxised by the fault of the owners. 

(5) As to the two months' wages claimed 
by the supplemental libel; the object of the 
law was, to encourage the return of seamen 
by a bounty. It is said, there is no contract; 
but to this it may be answered, that the law 
itself raises a contract. 

STORY, Circuit Justice, (after reciting the 
facts). The question for the consideration 
of the court is, whether the libellants are en- 
titled, under all the circumstances of the 
case, to any wages beyond what they have 
already received; and if so entitled, for 
what period wages are to be allowed? It is 
argued, on behalf of the respondents, that 
the libellants have no further claim for 
wages, no freight having been earned, and 
the voyage having been, by the capture and 
subsequent declaration of war between Great 
Britain and the United States, completely, 
broken up and defeated. The general rule 
is often asserted, that to entitle the seamen 
to wages, freight should be earned on the 
specific voyage, for which they engage; and 
that if, by any disaster happening in the 
course of the voyage, the owners lose their 
freight, the seamen also lose their wages. 
Abb. Shipp. pt. 4, c. 3, § 1; Hoyt v. Wildfire, 
3 Johns. 518; Dunnett v. Tomhagen, Id. 154. 
The reason or policy of the rule is alleged, 
in 1 Sid. 179, to be, that if, in case of the 
loss of the ship by tempest, enemies, &c. the 
mariners were to receive their wages, they 
would' not hazard their lives for the safety 
of the ship. The rule itself also is not with- 
out exceptions; if the voyage or freight be 
lost by the negligence, fraud or misconduct, 
of the owner or master, or voluntarily aban- 
doned by them; if the owner have contract- 
ed for freight upon terms or contingencies 
differing from the general rules of maritime 
law; or if he have chartered his ship to take 
a freight at a foreign port, and none is to be 
earned on the outward voyage; in all these 
cases the mariners are entitled to wages, 
notwithstanding no freight has accrued. 
Hoyt V. Wildfire, 3 Johns. 518; Hindman v. 
Shaw [Case No. 6,514]; Giles v. The Cyn- 
thia [Id. 5,424]; Relf v. The Maria [Id. 11,- 
692]; Abb. Shipp. pt. 4, c. 2, § 5; Maylne, 
105; Moll. De J. Mar. bk. 2, c. 3, § 7; Moran 
V. Baudin [Case No. 9,785] ; Koccus, De Nav. 
note 43. Reasonable however as the rule 
may seem to be, under these limitations, to 
those who are conversant with the maritime 
law of England, it does not seem to have 
obtained the universal sanction of the com- 
mercial world, though it has the weight of 
the authority of Bynkershoek (Qusest. Pub. 
Jur. c. 13) to support it. Roccus (De Nav. note 
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43) holds, that wages are due, notwithstand- 
ing the voyage is not performed, if it hap- 
pen from any fortuitous occurrence, and the 
mariner is not in fault. Cleirac seems silent- 
ly to adopt the regulations of the ordinance 
of Philip II. as reasonable (Cleirac, Jugemens 
d'Oleron, ait. 19, § 3), and Pothier considers 
that maritime contracts, subject to few ex- 
ceptions connected with the French ordi- 
uanees, are governed by the same principles 
as other contracts of hire, and consequently 
that if, after its commencement, a voyage 
be defeated by accident, or superior force, 
the mariners are entitled pro rata for their 
term of service (Poth. Du Louage des Mate- 
lots, 179, etc., 198, 203). See, also, Abb. Shipp. 
pt. 4. e. 2. § 6. 

It has beeu argued, that the capture put 
an end to the contract for wages, and there- 
fore that no services, performed afterwards, 
can entitle the libellants to recover wages 
upon the footing of that conti-act. Admit- 
ting that capture, followed up by condemna- 
tion, would ejctinguish such contract, still 
such effect cannot be attributed to a capture, 
where there has been a recapture or restitu- 
tion. And notwithstanding some contrariety 
of opinion, it may be safely afl&rmed, that 
such capture operates, at most, but to sus- 
pend the contract, and that by restitution or 
recapture, the parties are remitted to their 
former rights in the same manner, as if no 
such interruption had occurred. Beale v. 
Thompson, 4 East, 546; Brooks v. Dorr, 2 
Mass. 39. See Weskett, Ins. tit. "Wages," 
art. 11. 

It has been further argued, that by the cap- 
ture the relation between the owners and 
mariners ceases; so that the latter are not 
bound to remain by the ship, but are at lib- 
erty, without the imputation of desertion, 
to abandon the voyage. Without deciding, 
whether the rule assumed in some of our 
own courts be not more reasonable, that the 
mariners are bound to remain by the ship 
until a first adjudication (Bordman v. The 
Elizabeth [Case No. 1,657]. And see Lemon 
V. Walker, 9 Mass. 404; Weskett, Ins. tit 
"Wages," 11; 1 Strange, 405; 1 Term R. 73). 
it is clear, that the mariner is not bound to 
leave the ship. He has a right to remain by 
her, and wait the event. If restored, he is 
entitled to his wages, if the ship proceed 
and earn a freight; if condemned, he may 
lose Ms wages, though perhaps, under cir- 
cumstances, with a recompense for his ac- 
tual services, pending the prize proceedings. 
And this doctrine seems founded in the in- 
terests of all parties. It would, indeed be 
highly injurious to commerce, to establish, 
that in every ease of capture, upon whatever 
pretence, or however unfounded, the marin- 
ers were obliged immediately, without wait- 
ing the event, to quit the ship in a foreign 
port. 3 It would often expose the owner to a 
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loss of the voyage, from the difficulty of ob- 
taining a new crew, or to extraordinary ex- 
pense in securing his property. On the other 
hand, the mariners would be no less ex- 
posed to inconvenience. They might be 
turned ashore without money or credit, in a 
foreign country, against the manifest policy 
of our laws. It would seem fit, therefore, 
to hold, that a contract entered into by 
mutual consent shotdd not be dissolved un- 
less by that consent, until such proceedings 
were had, as left no ordinary hope of recov- 
ery in the original tribunal of prize. 

Upon the principles, then, which have been 
stated, the capture did not dissolve the con- 
tract for wages; at most, it was but suspend- 
ed during the prize proceedings, the event of 
which the parties had a right to await; and 
by the subsequent restoration of the ship, 

' the contract revived in its full force, and re- 
mitted the parties to their former character 

: and rights. If the ship had then been in a 
condition to perform her voyage, and had ac- 
tually performed it, there can be no doubt, 
that they would have been entitled to their 
full wages during the whole time of service. 
Beale v. Thompson, 4 East, 546. But at the 
time of the restoration of the ship, war ex- 
isted between Great Britain and the United 
States; and the further prosecution of the 
voyage was not only impracticable, but high- 
ly criminal in both parties. The legal effect, 
therefore, of such an interdiction of com- 
merce, was to absolve both parties from any 
fmtlier performance of the contract. Abb. 
Shipp. pt. 3, c. 1, § 3; Scott v. Libby, 2 Johns. 
330; The Tutela, 6 C. Rob. Adm. 177. The 
question then arises, whether a loss of the 
voyage, in consequence of an interdiction of 
commerce after its commencement, deprives 
the owner of his freight or the mariners of 
their wages? 

It seems to be a doctrine of our law, that if 
a voyage be broken up, by an interdiction of 
commerce with the port of destination, aft- 
er its commencement, no freight is payable. 
And the same rule is applied to cases, where 
the voyage is lost by accident or superior 
force. Osgood v. Groning, 2 Camp. 466; Lid- 
dard v. Lopes, 10 East, 526; Scott v. Libby, 
2 Johns. 336; Abb. Sliipp. pt. 3, c. 7, § 5; 
Id. c. 11, § 3; The Hiram, 3 C. Rob. Adm. 
180. In short, the principle seems to be, that 
there must be an actual delivery of the cargo 
at the port of destination, to entitle the party 
to his full freight. Richardson v. Maine Ins. 
Co., 6 Mass. 102-118. If indeed, there be a 

tion to this subject: "If the ship is arrested in 
a foreign country, or the master is obliged to 
wait for his freight, or to tarry from any other 
cause; during all sxich delay, the seamen shall 
be nourished as usual, but without having any 
pretence or demand for extraordinary wa^^es; 
and if they are entitled to any thing, they shall 
be paid at the port, where the ship shall dis- 
charge, according to the award of experienced 
men and common friends. But if any seaman 
shall be so hold, as to abandon the ship wpon 
this pretext, he shall suffer a corporal punisli- 
ment, according to the exigency of the case." 



[21 Fed. Cas. page 481] 



(Case No. 12,355) SARATOGA 



voluntary acceptance of the cargo at an inter- 
mediate port, and a dispensation of proceed- 
ing further, then a pro rata freight is due. 
Luke T. Lyde, 2 Burrows, 883; Liddard v. 
Lopes, 10 East, 626; Osgood v. Groning, 2 
Camp. 466. In these respects our law ap- 
pears to differ from the maritime law of oth- 
er countries. Koceus (De Nav. note 54; Id. 
note 81) declares, that if the ship has hegun 
her voyage, and from accident is prevented 
from completing it, freight is payable for the 
part of the voyage actually performed. This 
also is the opinion of Straccha (De Nav. pL 
3, § 24), and seems, with some distinctions, 
to he adopted in the maritime regulations of 
Prance (Poth. Oharte Partie, notes 68, 69; 
1 Bmer- 544; 1 VaUn, Comm. 656). Indeed, 
In the case of an interdiction of commerce aft- 
er the voyage is hegun, the full freight for 
the outward voyage is allowed. Emerig, 544; 
1 Valin, Comm. 656; Poth. Charte Partie, 
note 69. If we pass from the consideration 
of freight to that of wages, we shall find, as 
I have already stated, that foreign writers 
do not consider that wages are wholly lost, 
hut recoverable pro rata itineris, where the 
voyage has been in part performed, and its 
further accomplishment has been prevented 
by inevitable casualty or superior force. 

As to an interdiction of commerce with the 
port of destination, occurring in the voyage, 
Cleirae (Jugemens d'Oleron, art. 19, §§ 3, 4) 
adopts, with apparent approbation, as con- 
formable to the civil law, the regulation of 
Philip II., that the mariners shall, in such 
case, receive a quarter part of the wages 
agreed upon for the whole voyage (Dig, lib. 
19, tit. 2, 1. 15, § 5). The French ordinance 
(Des Loyers des Matelots, art. 4) declares, 
that, in the hke case, the mariners shaU be 
paid in proportion to the time they have been 
in service, and this, Pothier says, is conform- 
able with the general rules of the contract of 
hire (Poth. Du Louage des Matelots, 180; 1 Va- 
lin, Comm. 688). No case has been cited, in 
which this point has been settled in our own 
jcourts; and, as far as I have been able to 
ascertain, after a pretty diligent search, it 
'yet remains for a decision in our maritime 
law. But if the doctrines already settled in 
relation to freight are to apply, and it seems 
impossible to distinguish them, the interdic- 
tion of commerce must be deemed to dissolve 
the contract, and leave the mariner without 
any title to wages pro rata itineris peracti. 
Indeed, the moment it is held, that, where 
freight by the general law is not earned, 
wages are not due, the case falls directly 
within the authorities, which have been al- 
ready examined, 

. lly opinion as to this point, therefore, is, 
tliat war existing at the time of the restora- 
tion of the ship, and the further prosecution 
of the voyage being illegal, the original con- 
tract was completely dissolved, and up to 
that time no further wages were due. If the 
case had rested here, the claim for wages 
must have been repudiated. But the mari- 
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ners, with the consent of the master, came on 
board, and did duty from the time of the res- 
toration of the ship, until their final dis- 
charge. It was clearly competent for the mas- 
ter to hire and employ a ci'ew for the preser- 
vation and equipment of the ship, and the 
services so performed cannot, by any reason- 
able construction, be referred back to a con- 
tract, which then had no legal existence. The 
libellants then must be deemed to have gone 
on board, and to have done duty, under an 
implied contract to receive a reasonable rec- 
ompense, in the nature of wages, pro opere 
et labore. Upon the footing of this new con- 
tract, I have no difficulty in sustaining their 
claim for wages, dm'ing the time of their con- 
nexioja with the ship after restoration. Full 
wages, however, ought not to be given for 
this period, because the services perfonned 
or required were not equal to the usual serv- 
ices in the progress of the voyage. In case 
of detention, under the, arrest of a sovereign, 
the French ordinance CDes Loyers des Mate- 
lots, art. 5; Valin, Comm. 6, 190) provides, 
that the mariners hired by the month, shall 
be entitled to a moiety only of their wages 
during such detention. Under all the circum- 
stances of this case, I shall adopt this as an 
equitable rule, and shall decree wages ac- 
cordingly. 

The next question that arises is, whether 
the libellants are entitled to the two months 
pay under the act of the 2Sth of February, 
1803, c. 62? The third section provides, that 
w^henever an American ship shall be sold in a 
foreign country, or an American seaman 
shall, with his own consent, be discharged, in 
a foreign country, the master of the ship 
shall pay to the commercial agent of the 
United States, for every seaman so dischar- 
ged, three months' pay, over and above the 
wages due to such seaman, two .thirds there- 
of to be paid to such seaman on his engage- 
ment on board of any vessel to return to the 
United States, and the remaining third to be 
retained for a fund to relieve destitute Amer- 
ican seamen. I agree with the coun.sel for the 
respondents, that the cases here alluded to 
are cases of voluntary discharge, and not 
cases, where the discharge has resulted from 
inevitable necessity or superior force, such as? 
a total loss by capture, tempest, or other 
fortuitous occurrence. But I can, by no 
means, admit, that the present case comes 
within the exception. The ship was in a ca- 
pacity to return home, or perform any law- 
ful voyage, and, at the time of the discharge, 
the libellants were attached to her service. 
The case falls, therefore, within the words 
and the mischiefs of the statute; and though 
the money is required to be paid into the 
hands of a public agent for the use of the 
libellants, yet as they did all the acts, which 
gave them a perfect title to it, and it was 
not paid, this court will enforce their title 
directly against those, who were circuitously 
compellable to pay it. The two months' wa- 
ges, however, are to be calculated, not on the- 
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original wages; but on tlie wages growing out 
of tlie new conti'aet of hire. 

Before I close this opinion, I will advert to 
one or two considerations, which have been 
thrown out in the argument It has been 
argued, that if the seamen were entitled to 
wages, they were bound to contribute to- 
wards the expenses of procuring the release 
of the ship, as a general average. But I 
know of no rule of law, which subjects the 
seamen to contribution in such a case. Tlie 
general doctrine is, that they do not con- 
tribute to general average. The only ad- 
mitted exception is in ease of ransom, and, 
perhaps, by parity of reasoning, of recap- 
ture. Abb. Shipp. pt 3, c. 8, § 14; Id. pt. 4, 
e. 3, § 2; The Friends, 4 O. Rob. Adm. 143; 
1 Emer. 642; 1 Valin, Gomm. 752, 701. If 
the doctrine were otherwise, it would not ap- 
ply to the present ease; for the wages to 
contribute must be those, which are saved 
by the expenses incurred; and not the wages 
accruing under another contract Here the 
veiy subject matter for contribution was to- 
tally lost It has been argued, on the other 
side, that a capture of a neutral by a belliger- 
■ent differs from capture by an enemy as to 
its effects; that it either affords prima facie 
evidence of illegal conduct in the neutral, 
which subjects him to condemnation, and 
such conduct ought not to affect seamen, who 
are innocent parties; or such capture is 
wrongful, and the owners are entitled to 
damages equivalent to the freight. It might 
be a sufficient answer to this argument, that 
no such distinction, as to legal effects, has as 
yet been recognised; and so far as authori- 
ties proceed, they indiscriminately apply to 
neutral, as well as enemy's captures; and fur- 
ther, that if the voyage be not performed, 
and freight be not in fact allowed, by way 
of damages, upon restitution, which may 
arise without any default of the owner, he 
Avould be compelled to pay wages, where the 
general law had, as a case of the vis major, 
exempted him. The case also of Frothlngham 
V. Prince, 3 Mass. 563 (same case cited 2 
Dane, Abr. c. 57, § 3, p. 462), has been pressed 
upon the court as a direct authority to prove, 
that the payment of wages does not depend 
upon the earning of freight, if the ship, or 
any of her materials equal to the wages, re- 
main after the voyage. That case is very 
imperfectly reported. I have, however, ex- 
amined the original record, and from a mem- 
orandum on it, I find the full wages for the 
homeward voyage were allowed, although the 
cargo was totally lost by shipwrecis, and the 
ship herself was so much injured, that the 
materials sold for little more than the wages. 
No reasons are given for this decision, and, 
perhaps, it may have turned, as the defend- 
ant's counsel have suggested, upon the 
ground, that under the circumstances, the 
seamen were entitled to a salvage equal to 
their wages. Coffin v. Storer, 5 Mass. 252; 
Abb. Shipp. pt 4, c. 2, § 6. If, however, it be 
incapable of this explanation, as I confess. 



from the examination of the record, I think 
may admit of question, the most that can be 
said is, that it is a single case standing alone 
against the current of authority. Decree of 
the district court reversed. 

See The Two Catherines [Case No. 14.288]. 
See, also, The Neptune, 1 Hagg. Adm. 227. 
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The SARATOGA v. FOUR HUNDRED AND 
THIRTY-BIGHT BALES OF COTTON. 

[1 Woods, 75.] 1 

Circuit Court, D. liouisiana. Nov. Term, 1870. 

Affkeightment— Without Consent of Owner 

— Captured Property — Admikaltt — 

Appeal— Costs. 

1. Where a treasury agent seized a lot of cot- 
ton as captured or abandoned property, and the 
same was transported to New Orleans: Held, 
that the claimant of the cotton could not be rC' 
quired to pay the freight and charges on the 
same if the cotton was taken frt)ni his posses- 
sion against his will and was not in fact cap- 
tured or abandoned. 

2. In the admiralty an appeal supersedes al- 
together the decree of the court below, and the 
case is to be tried in the appellate court as if 
no decree had been passed m the court from 
which the appeal is taken. 

[Cited in The Hesper, 122 U. S. 267, 7 Sup. 
Ct 1182; The Philadelphian, 9 C. C. A. 54, 
60 Fed. 426.] 

3. Where the libellant claimed ?27,000 and 
got a decree for $900 in the district court,_ and 
appealed, the circilit court being of opinion 
that the libellant ought to recover nothing, 
could dismiss the libel at libellant's costs, al- 
though no appeal had been taken by claimant 
from the decree of the district court 

[Cited in The Cassius, 41 Fed. 368.] 

[Appeal from the district court of the United 
States for the district of Louisiana.] 

This was an admiralty appeal. The case 
was this: The cotton was on the plantation of 
W. H. Gill, the claimant, in Red River county, 
Texas, who had an agent employed to guard 
it. In March, 1866, one TumbuU an agent of 
the treasury, had the cotton seized as captured 
or abandoned property and, against the protest 
of Gill, conveyed in wagons to Shreveport 
Texas, and there stored. In April the master 
of the steamer Sai-atoga, agamst the express 
wishes of Gill, paid the charges on the cotton 
for transportation to Shreveport and for stor- 
age there amounting to §26,052.97, and took 
the cotton on board the steamer and conveyed 
it to New Orleans. The freight from Shreve- 
port to New Orleans amounted to $1,093. Gill 
followed the cotton to New Orleans and recov- 
ered it The owners of the Saratoga, however, 
filed this libel against the cotton, seeking a 
lien for the charges paid by them upon the 
cotton, and for the freight from Shreveport to 
New Orleans. 

B. C. Billhags and R. De Gray, for libellants. 

S. R. Walker, for claimant. 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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WOODS, Circuit Judge. The claimant by 
way of defense to the lihel, answers: (1) O^iat 
the cotton was shipped without his consent, 
hut when he learned he could not prevent its 
shipment, he consented that it might he ship- 
yped, provided libellants would not pay the 
charges claimed thereon. (2) Tliat the charges 
claimed to have been advanced, if they were 
In fact advanced, were incurred without "the 
knowledge or consent of claimant. (3) That 
the cotton was forcibly and illegally and with- 
out consent of claimant, taken from the posses- 
sion and plantation of claimant, in Red River 
county, Texas, and removed to Shreveport, La. 
(4) That libellants were notified by claimant 
before paying said charges that the cotton be- 
longed to claimant, and not to pay the charges 
thereon because they were illegal and exorbi- 
tant, and were informed how the cotton was 
taken from claimant's possession. 

The proof clearly establishes these facts: 
That the cotton claimed by Gill was his prop- 
erty, that it was taken forcibly and without 
his consent, and transported ^ to Shreveport. 
There is an utter failm-e to show that the cot- 
ton was or ever had been in any manner or 
form the property of the Confederate States. 
It is difficult to see how one man can enter 
upon the premises of another, carry off his 
property against his will by force, and subject 
it to charges for carriage or storage, which the 
owner is compelled to pay. But it is elaiined 
for libellants, that this property was seized by 
Turnbull, as treasmy agent, under authority 
of section 1 of the act of March 12, 1863 (12 
Stat. S20), and conveyed to Shreveport and 
thence to New Orleans by virtue of the 2d 
section of said act. The first section provides 
that the special agents of the treasury depart- 
ment shall receive and collect all abandoned 
or captm-ed property, in any state or territory 
or any portion thereof, designated as in insur- 
rection. Section 2 provides that the property 
so received and collected shall be forwarded to 
such place within the loyal states as the public 
interest may require. To authorize the seizure 
or ti-ansportation of this property by the agent 
of the treasury it must have been either aban- 
doned or captured. This property was not 
abandoned, for It was on the premises of the 
owner, who was then present either by his 
agent or in person, claiming the property and 
protesting against its seizure or removal. It 
was not captured imless taken flagrante hello 
or surrendered as the property of the Confed- 
erate States at the close of the war. There is 
no proof that it ever was so captured or sur- 
rendered. "We find, therefore, that after the 
actual close of the war, after hostilities had for 
sometime ceased, this property of the private 
citizen was taken forcibly from his possession, 
against his will, by a person having no claim, 
or color of a claim, to it; and who, to state 
his character in the mildest worSs the transac- 
tion will admit, was a naked trespasser. Such 
a trespasser could no more subject property to 
charges which the owner would be under obli- 
gation to pay, than if he had stolen it The 



charges which the owner, when following up 
his property, can be required to pay, are such 
and such only, as he has agreed to pay. 

I am unable to find any competent proof in 
this record to establish the promise of the 
claimant, to pay either charges or freight. Gill, 
in his deposition, denies that he made any 
promise to pay the freight. In his answer he 
says he did not wish to ship his cotton on 
the Saratoga, but finding that he could not 
prevent the shipping of it on the Saratoga, he 
consented that libellants should take the same, 
provided they would not pay the charges 
claimed thereon. He consented, therefore, on 
condition. That condition, if what libellants 
assert is true, was broken. They say they did 
pay these charges; they are now suing for 
theu: recovery. How then can Gill be held to 
his implied promise to pay freight, when the 
terms on which the promise was to be binding 
have not been kept? It is claimed that there 
is proof to show that GUI agreed to pay the 
warehouse charges of Griffin & Co., at Shreve- 
port, amounting to $3,000. The only proof up- 
on this point is found in the testimony of R. A. 
Phelps, who professes to give the contents of a 
letter from Gill to Dowty, master of the 
Saratoga, from which the promise may be 
implied. The letter is not produced, nor is 
any foundation laid for secondary evidence of 
its contents. The testimony was objected to. 
It is clearly incompetent, and the objection is 
sustained. This leaves the libellant without 
any proof whatever of a promise by Gill to 
pay any of these charges or feeight. Without 
such promise there is no reason in law or equi- 
ty why Gill should be required to pay any ex- 
penses incurred in transporting his cotton to 
New Orleans. It turns out that the wrong 
doers carried his property to a place where 
Gill could sell it to advantage. That is his 
good fortune. But suppose they had conveyed 
this cotton to some point where cotton was 
of no value, where there was no market, with 
what face could they ask him, on the recovery 
of his propa:ty, io pay the expenses incurred 
by them in the running away with it? Their 
right to do so would be just as clear in that 
case as this. 

I am satisfied from an inspection of this rec- 
eord, that the cotton of claimant was not seized 
in good faith by the treasury agents. It "was 
an attempt but too common in those times to 
take the property of the citizen, under the pre- 
text of seizing it as government property, in 
order that it might be bought at a price below 
its real value. The persons engaged in this en- 
terprise failed. They cannot charge the ex- 
penses of their unlawful acts upon the owner 
of the property, nor can any one who pays 
such expenses, either with or without notice of 
thehr imjust and unlawful character, be al- 
lowed to recover them of the owner of the 
property. This libel mxist be dismissed at the 
costs of libellant. 

THE COURT having rendered this decision, 
proctors for libellants stated, that the distilot 



SAKCHET (Case No. 12,357) 



[21 Fed. Cas. page 484] 



court liad rendered a decree in favor of libel- 
lants for $900 and costs of suit, tliat libellants 
only appealed from this decree, and the claim- 
ant not having appealed, the decree of the dis- 
trict court for .$900 in favor of libellants must 
stand, and this court could not interfere with 
it 

WOODS, Circuit Judge. I thhik otherwise. 
When libellants appealed, the appeal opened 
the whole case. They cannot be allowed to 
claim the benefit of the decree below, and 
standing secure on that, try their fortunes in 
this court. In admu'alty eases an appeal sus- 
pends the decree altogether. It is not res ad- 
judieata until the final sentence of the appel- 
late court is pronounced. The Roarer [Case 
No. 11,876]; Yeaton v. U. S., 5 Cranch [9 U. 
S.] 281. The cause in the appellate court is to 
be heard de novo as if no decree had been 
passed. We do not fijid these views opposed 
to the authorities cited by libellants. In fact, 
those authorities do not seem to touch the 
question at all. The libel, therefore, must be 
dismissed at the costs of the libellant. Deci-ee 
accordingly. 



Case Wo. 13,357. 

SAROHET V. The GENERAL ISAAC 

DAVIS. 

[Grahbe, 185; 1 Liv. Law Mag. 594.] i 

District Court, E. D. Pennsylvania. Oct. 2, 

1837, Jan. 27. 1838. 

Judgment — Fokeigs — Res Judicata — Upon 
Merits — Maritime Liens — Suppues 
—Foreign Vessel. 

1. It is perfectly settled that, under the con- 
stitution and laws of the United States, a judg- 
ment or decree, rendered in any of the United 
States, by a court of competent jurisdiction, 
between the same parties, on the same subject- 
matter, has all the force and effect, in any oth- 
er state, of a domestic judgment 

2. A judgment for dismissal of a bill, in order 
to be a bar of a second suit, must have been 
ordered upon a hearing of the parties, or on the 
merits of the cause. 

3. A dismissal for want of appearance is not 
a conclusive judgment. 

4. Where a libel is dismissed, in one of the 
United States, for want of prosecution, such 
dismissal is not a bar of a subsequent proceed- 
ing, for the same cause of action, in another 

state. 

5. Where, a chain cable is loaned, by its mak- 
er, to a master, for the use of his vessel, un- 
der an agreement to be returned when anoth- 
er chain has been made and delivered on board; 
and, on such delivery of the second chain, the 
first is promised to be returned at a fixed time, 
before which the vessel sails, and the chain is 
never afterwards returned; the vessel is prop- 
erly chargeable with the price of both chains. 

6. By the general maritime law, a lien, for 
materials furnished, exists against foreign 
ships, and tliose of other states of the Union, 
which may be enforced in the admiralty inde- 
pendently of any bottomry bond. 

[Cited in Thomas v. Osborn, 19 How. (60 U. 
S.) 28; The Rapid Ti-ansit 11 Fed. 325.] 

I [Reported by William H. Crabbe, Esq. 1 
Liv. Law Mag. 594, contains only a partial re- 
port.] 



[7, Cited in The Regulator, Case No. 11,660, 
to the point that no implied lien is created by 
the general maritime law, when the owner him- 
self is present and makes the contract. In 
such case, the work and materials are presumed 
to be furnished, not on the credit of the ves- 
sel, but on that of the owner.] 

This was a libel for materials. The libel 
was filed on the 7th August, 1837, and set 
forth that the libellant [John F. Sarchet] was 
a chain and anchor maker; that on the 8th 
December, 1S33, he furaished two chain 
cables for the sloop [General Isaac Davis, 
EiTixson, master], then at Philadelphia; that 
the price of them, as appeared by the sched- 
ule attached to the libel, was $188 15; that 
he had never obtained payment therefor; 
and concluding with the usual praj'er for pro- 
cess. On the 17lh August, Perry R. McNeill 
and John S. Lambdin filed an answer, stating 
themselves to be the owners of the sloop by 
recent purchase; that EiTixson was no longer 
her master; that, since her purchase by them^ 
she had made several voyages; that they 
were ignorant *of all the transactions as stat- 
ed in the libel; that on the 30th September, 
1834, the libellant filed his libel against the 
sloop, in the district court of the United 
States for the Delaware district; that the 
said libel was filed for the same cause of ac- 
tion and for the same amount, with the ex- 
ception of a charge of seventy-five cents for 
porterage; that the said court proceeded to 
hear and determine the matters in the said 
libel set forth, ahd decreed that the same 
should be dismissed; and these facts they 
pleaded in bar to the present libel. The li- 
bellant replied, that certain proceedings in 
admiralty had been instituted, in the district 
court of the United States for the Delaware 
district, against the said sloop by other par- 
ties; that by a decree of the said court there- 
in, the said sloop was condemned to be sold; 
that the libellant authorized a proctor of said 
court to take measures to secure his claim 
on the proceeds of the sloop; that his said 
proctor filed a libel and took out process of 
attachment, proceedings on which were stay- 
ed; that no further steps were taken therein 
to his knowledge; that the libellant's said 
proctor had died long before the order of dis- 
flaissal set forth in the respondents' plea in 
bar; that no new proctor was appointed; that 
the libellant had no notice of any further 
proceedings; and that he verily believed the 
said libel to have been dismissed for want 
of prosecution. To this the respondents de- 
muri-ed, on the ground that the decree of dis- 
missal was the decree of a court of com- 
petent jurisdiction upon the same subject- 
matter, and, as such, could not be averred 
against or its regularity questioned or im- 
peached, but that it should be received as 
final and conclusive. They also rejoined gen- 
erally, A ti*anscript of the proceedings in 
Delaware, properly authenticated, was affix- 
ed to the respondents* answer and plea in 
bai". It appeared from the transcript that a 
libel had been filed, for the same cause of 
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action, on SOtli September, 1834; that process 
had Ijeen stayed thereon by order of the li- 
bellant's -proctor; that on the ISth January, 
1835, Isaas Davis, Esquire, of Smyrna, ap- 
peared in his proper person, gratis, claiming 
to be the owner of the sloop; that he con- 
sented that the cause should be proceeded in 
as if the process had been duly served, and 
the sloop delivered to him on his claim and 
stipulation, no objection to be made because 
Thomas Clark, named in the process, Tvas 
not regularly a party on the record; and that 
he bound himself in ?375 to abide and meet 
the result of the suit; that the suit was con- 
tinued for nine terms; and that at June term, 
1837, it was "ordered by the court, that the 
libel filed in that cause be dismissed, and 
that each pai-ty pay his own costs." 

On the 22d September, 1837, the case came 
on before Judge HOPKINSON, upon the de- 
murrer. 

Mr. Budd, for respondents. 

It is too late to attack the decree in Dela- 
ware; for, if there was any irregularity in 
that proceeding, the libellant might have 
taken a writ of error. Serg. Const Law, 
390-392; 2 Kent, Comm. 118-120; Harrod v. 
Barretto, 1 Hall, 155; Story, Confl. I^aws, 
494-502, 506 (sections 589, 590, et seq,); Pen- 
hallow V. Doane's Ex'rs, 3 Dall. [3 U. S.] 
103; The Palmyra, 10 Wheat [23 XJ. S.] 502. 

O. Hopkinson, for libellant. 

We do not impeach the validity of the de- 
cree in Delaware, so far as it goes; but it is 
not conclusive on us. To render it final, it 
must have been upon a hearing, or on the 
merits, which it was not. 2 aiadd. 311; Pick- 
ett v. Loggon, 14 Ves. 232; Coop. Eq. PI. 
270, 290. 

Mr. Emlen, on the same side, cited, to the 
same point, Brandlyn v. Ord, 1 Atk. 571; 
Harvey v. Richards [Case No. 6,182]. 

HOPKINSON, District Judge. The libel- 
lant alleges that in December, 1833, he fur- 
nished and delivered to the sloop General 
Isaac Davis two chain cables, for which he, 
claims the sum of §188 15, as per an account 
annexed to his libel. An answer is put in by 
Perry R. McNeill and John S. Lambdin, 
claiming to be the owners of the sloop. After 
setting out their defence on the merits of the 
libellant's demand, the respondents further 
answer that on the 30th September, 1834, the 
libellant filed his libel in the district court of 
Delaware againsf the said sloop for the same 
amount now claimed, with the exception of 
seventy-five cents porterage, for certain iron 
chain cables alleged to have been furnished 
for the sloop; that the said libel was for the 
same matters and to the same effect as the 
libel in this court; and they further say that 
the said district court of Delaware did pro- 
ceed to hear and determine the matters in 
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the said libel set forth, and decreed that the 
same should be dismissed, all of which ap- 
pears by a copy of the proceedings annexed, 
and therefore they plead the said decree in 
bar of the libellant's libel. The libellant rer 
plies to this answer and plea by denials and 
averments against the matters alleged on the 
merits; and to the plea in bar he sets forth 
certain allegations to show that he had aban- 
doned or stayed the proceedings on his libel 
in the district court of Delaware; that he 
was not actually or legally in court when the 
decree dismissing his libel was pronounced; 
that his proctor had died long before; that 
he had no knowledge of any of the proceed- 
ings jn the suit after he had ordered the serv- 
ice of his process to be stayed; and that 
the said libel was dismissed for want of pros- 
ecution, without any examination or hear- 
ing of the merits. To this replication the re- 
spondents have demurred. 

If the plea in bar is sufficient in law to con- 
clude the libellant from a recovery in this 
ease, it will be needless to go into the evi- 
dence or merits of the cause. * 

What is the effect of the decree in Dela- 
wai*e, as it appears on the record annexed to 
the answer? It is not the case of a foreign 
judgment, and it is therefore not necessary 
to examine the law upon the effect of such 
judgments. It is now perfectly settled that, 
under the constitution and laws of the United 
States, a judgment or decree, rendered in any 
of the United States, by a court of competent 
jurisdiction, between the same parties, on 
the same matter, has all the force and effect, 
in any other state, of a domestic judgment; 
that is, of a judgment rendered in a court 
of the same state in which the second suit 
is brought Upon this question the cases de- 
cided in England should be attended to; and 
we may inquire what is the effect, there, of 
a prior judgment or decree upon a second 
suit brought for the same cause of action. 
The eases cited by the counsel for the libellant 
from 2 Madd. 311, 14 Ves. 232, Coop. Eg. 
PI. 270, 290, and 1 Atk. 571, are dear and 
full to the principle that the judgment or 
dismissal of a bill pleaded in bar of a second 
suit must have been ordered upon a hearing 
of the parties, or the merits of the cause; and 
that a dismissal for want of appearance is 
not a conclusive judgment. In 1 Atk. 571, 
Brandlyn v. Ord,— a high authority,— the lord 
chancellor "laid it down as a rule, that when 
the defendants plead a former suil^ that the 
coux't implied there was no title when they 
dismissed the bill is not sufficient; they must 
show it was res adjudicata, an absolute de- 
termination in the court that the plaintiff had 
no title," We must observe how directly this 
authority meets the argument of the re- 
spondents, which is, that although there is 
no direct allegation on the record that the 
cause was heard or determined on the merits, 
we must presume that it was so, or the court 
would not have dismissed the libel, and order- 
ed each paity to pay his own costs; that the 
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terms of the order or decree imply or import 
a hearing and decision on the merits. 

Let us see if the law on, this question, un- 
der the constitution and acts of congress of 
the United States, is different from what ap- 
pears to be thus settled in the English courts. 
In Story, Confl. Laws, p. 50G, the learned au- 
thor, in sustaining the policy and reasonable- 
ness of the principle that foreign judgments 
should be conclusiye, proceeds altogetlier on 
the ground that they have been rendered on 
the merits, and on the whole evidence. In 
spealiing of the law, under the constitution 
and laws of the United States, as to the ju- 
dicial proceedings, public acts, and records, 
of every other state, he says they are put up- 
on the same footing as domestic judgments. 
In the same author's Commentaries on the 
Constitution of the United States, in volume 
3, pp. 178, 179, he examines the constitution 
and acts of congress, and the decisions that 
have been made upon them, and maintains 
truly that more effect is to be given to the 
Judgments in a sister state than to foreign 
judgments; that in confederate states, that 
in states united under one national govern- 
ment, a more favorable attention should be 
given to their judgments than to those of 
foreign states; that a higher security and 
confidence, a superior sanctity and conclu- 
siveness, should be accorded to public acts 
and judicial proceedings under the authority 
of the federal individuals. With these broad 
and liberal views of the subject, with this dis- 
position to give "full faith and credit" to the 
judicial proceedings of every state, he comes 
to this conclusion: "Under such circumstan- 
ces, it could scarcely consist with the peace 
of society, or with the interest or security of 
individuals, with the public or with private 
good, that questions and titles, once deliber- 
ately tried and decided in one state, should 
be open to litigation again and again, as often 
as either of the parties, or their privies, 
should choose to remove from one jurisdic- 
tion to another. It would occasion Infinite 
injustice, after such trial and decision, again 
to open and re-examine all the merits of the 
case." The same argument, and in neai'ly the 
same language, is found to be used by Judge 
Washington in the case of Green v. Sarmiento 
[Case No. 5.760]. In page 180 of the Com- 
mentaries, the author pursues the subject in 
the same strain of argument, always speak- 
ing of the evils of a re-examination of the 
judicial proceedings of each state. His con- 
clusion as to the meaning of the clause of the 
constitution is that the "full faith and cred- 
it" to be given to records, &c., is to attribute 
to them absolute verity, so that they cannot 
be contradicted, or the truth of them denied, 
any more than in the state where they orig- 
inated. In Wright v. Decklyne [Id. 18,076], 
Judge Washington says the decree of dismis- 
sion is not conclusive. The rule is admitted 
that the decision of a court of competent ju- 
risdiction, directly upon the same point, is 
conclusive when the same point comes again 



In controversy directly or collaterally. Other 
adjudications have been referred to, but it is 
not necessary further to examine "them in 
detail; it is enough to refer to Wilson v. 
Speed, 3 Cranch [7 U. S.] 283; Hopkins v. 
Lee, 6 Wheat. [19 U. S.] 109; Harvey v. 
Richards [Case No. 6,182], and 1 Brown (Pa.) 
Append. 1. 

It remains to look at the record now pro- 
duced from the district court of Delaware, 
and I shall deny nothing, contradict nothing 
that it contains, but only inquire whether 
from that record it appears that the decree dis- 
missing the libel from that court was made 
on a hearing of the parties, or on a fair and 
legal opportunity afforded to the libellant for 
a hearing, or an examination of the evidence 
and merits of the case, or indeed whether the 
contrary of this is not manifest from the 
record itself, and without taking into consid- 
eration the allegations of the libellant's repli- 
cation; upon which I would however remark, 
that it is not in contradiction or denial of the 
record, but in direct answer to one of the al- 
legations of the plea in bar. 

In the first place, it must be obsei-ved that 
the plea expressly avers, after setting out that 
the libel filed in the district court of Dela- 
ware was for the same matters as the pres- 
ent libel, "that the said district court of the 
disti'ict of Delaware did proceed to hear and 
determine the matters in the said libel set 
forth, and decreed that the said libel should 
be dismissed, all of which appears by the copy 
of the record of the said proceedings here- 
unto annexed." If this allegation is maintain- 
ed by the record and evidence referred to, 
that is, if it does appear by that record that 
the court did proceed to hear and determine 
the matters in the said libel set forth, then 
the respondent has maintained his plea in bar 
of the present suit, and will be entitled to a 
judgment accordingly; but if all this does not 
appear by the record, he seems to have ad- 
mitted that he has failed to support his plea 
in an averment essential to its validity. The 
decree itself does not aver or purport to have 
been made after hearing, which is the usual 
form; nor is there in any part of the record 
any allegation, suggestion, or intimation that 
any such hearing was had, or any notice giv- 
en to the libellant of the admission of a new 
party to the suit, not named or known in 
his libel, or of any of the proceedings of the 
new party, or of any motion or intention to 
ask of the com-t an order of dismissal of the 
libel, or of any other motion, order, or decree 
respecting the libel or the matters contained 
in it. Nor is there any decree or judgment 
rendered against the libellant upon the mat- 
ters contained in his libel, and intended by 
that to be brought into controversy before the 
court. Nor was any answer filed to the libel, 
or any i^itje depending before the court, so 
that they could judicially know what were the 
matters in controversy, or render a decree 
thereon. The court knew nothing about the 
case, except that there was a libel which was 
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not prosecuted. Can we then fail to Imow, 
Tvitliout relying on the aUegations of the libel- 
lant's replication, that the dismissal of the libel 
must have been because the libellant did not 
appear to prosecute it? for there was nothing 
before the court but the libel upon which they 
could act, and they could act upon that only 
by dismissing it for a default of the libellant in 
prosecuting it, or on some objection to form 
which does not appear. No answer, no plea, 
no issue to bring the merits before the court; 
nothing which the court could, in the language 
of the plea in bar, "proceed to hear and de- 
termine." No evidence could have been heard, 
or trial had, in the state in which the case 
stood. There was nothing before the court to 
be tried. In the case of Gettings v. Burch, 9 
Cranch [13 U. S.] 372, it was decided to be 
error in an orphans' court to .decide a cause 
against the answer of the defendant, if the an- 
swer had not been denied by a replication, and 
if there be no evidence on the record contradict- 
ing tlie answer. The same principle would 
make it error in the court in Delaware to have 
decided this cause agamst the uncontradicted 
libel; as we must not presume error in the 
judgment of a court, we must say that the 
order or decree in this case did not intend to 
decide the matters contained in the libel, but 
merely to dismiss it for want of prosecution, 
that being the only order the court could legal- 
ly mate. 

The libel in Delaware was filed against the 
vessel called the General Isaac Davis, and one 
Thomas Clark is stated to be the master and 
owner of the vessel. Process of attachment 
was ordered against the sloop, returnable on 
the 22d October, 1834; and on that day the 
marshal returned the process, stating that it 
was "stayed by order of George Eeed, Esq., 
attorney for the plaintifE." So the case re- 
mained, the origmal process extinct by a re- 
turn of it to the court, and no further proceed- 
ing against the vessel could have been had 
upon it. The libel only was in court, and if 
the libellant had desired to proceed with his 
suit he must have asked for new process, as 
the service of the first had been prevented by 
his own order, and the marshal having re- 
turned it could not have resumed or acted 
upon it. The ease remained abandoned, or at 
least suspended, by the libellant, until the 
13th January, 1835, nearly three months, when 
Isaac Davis, Esquire, who was not named or 
known in the libel, upon whom no summons 
or monition had been prayed or served; whose 
property, supposing him to have been the own- 
er of the vessel, was under no restraint or at- 
tachment by process, comes in and claims to 
be the owner of the sloop "mentioned in the 
process aforesaid;" appear^ as the record 
says, "gratis," that is, without any legal call 
or obligation upon Mm to do so, and claims to 
be the owner of the sloop; he consents that 
the cause shall proceed as if the process 
(which had not been served at all), had been 
duly served, and as if the vessel had been at- 
tached and afterwards delivered to him upon 
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his claim and stipulation (all of which was a 
pure fiction), and he also consents that he will 
make no objection because Thomas Clark, 
named in the record, is hot regularly a party 
in the suit. This is all very ^traordinary. 
Mr. Davis consents to all this. Now consent 
implies an agreement witli some other pai'iy; 
with whom did Mr, Davis make this agree- 
ment? Not with the libellant, for he knew 
nothing of it, nor with Clark, for he was not 
in court He consents that the name of 
Thomas Clark shall be espunged as a party 
to the suit, and that his name shall be sub- 
stituted for that of Clark. But did the libel- 
lant ever consent to this? And could it be 
done without his consent, or an order of court 
on due notice, and hearing of both parties. 
Again, Mr. Davis, on the same system of act- 
ing on his own consent, and making agree- 
ments with himself, binds himself to Mr. Sar- 
chet, in three hundred dollars, to pay what- 
ever shall be decreed in the cause to be paid 
by the vessel. Now a stipulation of this kind, 
in a suit in rem, is taken as a substitute for 
the thing attached and in the custody of th'e 
law; but here nothing had been attached, 
nothing was in the custody of the law, there 
was nothing for which the stipulation was or 
could be a substitute. These things are ad- 
verted to, not as being irregularities to be cor- 
rected here, but as showing the nature of the 
whole transaction, and tending to the conclu- 
sion that the libellant was not heard on the 
merits of his case, nor had any opportunity 
to be heard, that he had no notice or knowl- 
edge of these steps, but that the whole pro- 
ceeding was ex parte, and the libel dismissed 
without hearing, and with one of the parties 
only, in court; if we can consider Mr. Davis 
as a parly in court after the extraordinary 
manner in which he put himself there. In 
the mean time, all the libellant knew of the 
suit, or any proceeding in it, was that he filed 
his libel; that he had put his process into the 
hands of the mai-shal, but had forbidden any 
proceeding upon it; and that his suit was 
against the sloop and her owner and master, 
one Thomas Olai-k. He was ignorant that a 
■stranger to him and bis process had come in 
"gratis;" had consented to put aside Thomas 
Clark, and placed himself as defendant in the 
suit; and that this stranger was proceeding 
to dismiss his libel, to be a bar to any future 
suit for the recovering of his debt. No notice 
was given to him of any of these proceedings. 
Can I hesitate to believe that the libellant, 
having stopped the service of his process and 
suffered the vessel to be at large, considered 
that his suit was abandoned, or required no 
further attention from him; or that it was 
possible he could suppose that a stranger 
coidd come in, without any notice to him or 
the original defendant, and carry on the suit 
to a termination. Isaac Davis, Esquire, hav- 
ing thus placed himself, "gratis," on the rec- 
ord as the defendant in the suit, remains at 
rest for eighteen months, that is from the 13th 
January, 1835, to June, 1837. In June, 1837, 
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still, wilhout any notice to the libellant, an or- 
der is given by the court that the libel be dis- 
missed- 

On this review of the proceedings in the 
court in Delaivare, taken entirely from the 
record, it is manifest that the order for the 
dismissal of the libellant's libel in the court, 
was not a judgment or decree on the merits 
of the case, or after a hearing of the parties 
on any of the points in controvert between 
them, and therefore it is not conclusive upon 
the rights of the libellant- The demurrer is 
overruled, and the cause will proceed to be 
heard on the merits. 

On the 13th January, 1838, the cause came 
on before Judge HOPKINSON, on the merits; 
and was argued by the same counsel as be- 
fore. After the evidence — 

O. Hopkinson, for libeUant, urged: 

1st, that the contract was made on the credit 
of the vessel. The General Smith, 4 Wheat. 
£17 U. S.] 443; The St. Jago de Cuba, 9 
Wheat. [22 U. S.] 44S; Abb. Shipp. 11(> (148, 
Bd. 1846). 2d, that it was in evidence that the 
articles had been supplied according to the 
contract, 3d, that the vessel belonged to an- 
other state, and was liable to the lien. Act 
Cong. Dec. 31, 1792 (1 Story's Laws, 268 [1 
^tat. 287J). 4th, that there was no evidence 
of any waiver of the lien or remedy, either ex- 
press or implied. 

Mr. Budd, for respondent 

Mr, Sarchet had security in Delaware, and 
relied upon that from 1834 to 1836, and waived 
all claim upon the vessel. The act of assem- 
bly of Pennsylvania ought to govern this case: 
that law relates to all vessels, foreign or do- 
mestic, and was the maritime law of Pennsyl- 
vania before this court came into existence, 

Mr. Emlen, for libellant, in reply. 

There is no doubt that the chains were de- 
livered, and the price of them is not contested. 
The defence made is, 1st, that no lien exists, 
and, 2d, that, if it does, it has been waived. 
The lien is given by the general maritime 
law, the principles of which are not disputed; 
when a vessel is furnished with articles in a 
port to which she does not belong, and by the 
order of her master, the maritime law gives a 
lien upon her for the price of such articles. 
The waiver of this lien must be made out 
clearly on the part of those alleging it, which 
has not been done here. As to the security in 
Delaware, a stipulation to come in, answer, 
and abide by a judgment is not such a secu- 
rity as discharges a lien. 

HOPKINSON, District Judge. The libel in 
this case is filed to recover the price of two 
chain cables furnished to the sloop General 
Isaac Davis in the months of November and 
December, 1833. In November the vessel was 
lying in the Schuylkill, imder the command 
of John Errlxsou, She was built at Fred- 



erica, in the district of Delaware, where her 
owner, Thomas Clark, resided. The master 
applied to the libellant for a new cable for 
the sloop, and the libellant, not having a new 
one on hand, delivered to the master an old 
one, to be used until the new one could be 
made. Upon the delivery of the new chain, 
the old one was to be returned to the libel- 
lant. The new one was delivered, but the 
old one has never been returned, and both 
are now charged to the sloop, and she has 
been attached by the process of this court for 
the recovery of the value or price of both. 
At the time of the contract for these chains, 
and of their delivery on board the sloop, she 
was owned by one Thomas Clark. She has 
now passed, by regular^ sales, into the posses- 
sion of the respondents, Perry R. McNeill 
and John V. lambdin, who appear and take 
defence against the claim of the libellant. 
They allege that they purchased the sloop 
from Isaac Davi^ on the 18th of February, 
1837; that on the 15th of April, 1834, Thomas 
Clark, the first owner, sold her to Rhoda Hill 
and John Clark, who, in the same year, sold 
her to Isaac Davis. The answer then states 
the decree of the circuit court of the district 
of Delaware, which part of the defence has 
been passed upon by this court in a decision 
unfavorable to the respondents. Another de- 
fence, as to a part of the claim, has arisen 
upon the evidence, to wit, that the old cable 
was not purchased by the master of the sloop, 
but borrowed of the libellant, and, therefore, 
created no debt chargeable on the vessel; that 
by the agreement between the libellant and 
the master the old chain was to be returned 
by the latter and received by the former, and 
there was no contract of sale. In addition 
to these matters of fact, a question of law is 
presented upon the jurisdiction of the court, 
or, in other words, the existence of a lien on 
the vessel, for the payment of the claim is de- 
nied. 
Upon the facts: 

1. It is not to be doubted that these two 
chains were delivered on board of this sloop 
at the request of the master, who made the 
contract for them with the libellant, not only 
in virtue of his general authority as master, 
but by especial order of the owner. And no 
objection is made to the price. 

2. As to the old chain, the facts are, that 
it was delivered by the libellant to Captain 
Errixson, for the use of the vessel until the 
new one should be ready for delivery, and 
that on the delivery of the new one, the old 
chain was to be returned to the libellant. 
The sloop made one or more voyages with 
the old chain; she then came into the Schuyl- 
kill, when the libellant sent the new chain 
to her and demanded the return of the old 
one. It was not returned; the persons on 

.board, under whose direction we are not in- 
formed, refused to give their assistance to 
the porter to put it on the dray, and it was 
not in his power to do it himself; the porter 
was told, however, that if it was sent for on 
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the uext day it would be returned. Tlie next 
day J. Sarchet went to tlie Scliuylkill, but the 
.vessel was gone with both chains, not even 
taking the care to put either of them on the 
wharf. From that day the libellant has nev- 
■er seen either of the chains, had any oppor- 
tunity of getting the old one, nor had any of- 
fer to return it, with the exception of a con- 
versation at "Wilmhigton, m the month of 
June or July, 1834, between Thomas Clark 
' .lud John Sarchet, when Clark says he of- 
fered to return it; but this ofEer was made 
^fter Clark had sold the sloop, and at a place 
—and, perhaps, after a lapse of time— when 
the libellant was not bound to receive it. I 
think, then, that the old eham is properly 
Hchargeable to the sloop, either as a conver- 
sion, by the owners, of the original loan into 
3, sale, which may be inferred from their acts, 
or as damages for retaining and converting it 
to their own use. 

3. The question of delay in bringing this 
«uit has been made. Such delay ought not 
to be indefinite, especially in the case of new 
owners, but there has been no delay here that 
was not caused by the owner of the vessel, 
•or the trade in which she was employed, tak- 
ing her from place to place with but short 
stoppages at any of them. There is no proof 
that the libellant had any knowledge of her 
being at this port after she left it with his 
■chains for the first time. 

4. There remains the question of jurisdic- 
tion. The law in the courts of the United 
States is unquestionable that, in the language 
■of Judge Story, "as to foreign ships, there 
seems to be no doubt, that by the general 
maritime law a lien exists for them, which 
may be enforced in the admiralty, independ- 
ently of any bottomry bond." Such is the 
■doctrine of the supreme court of the United 
States in the cases referred to at the bar; 
and a ship belonging to another state of the 
Union is deemed a foreign ship for this pur- 
pose. In Judge Story's last edition of Ab- 
bott, in a note on pages 115 and 116, the 
whole doctrine of liens in such cases is ex- 
amined by the learned editor, and all the 
leading authorities cited. 

In the libels filed and tried in the disti-ict 
and circuit courts of Delaware against this 
same vessel for certain work and materials 
furnished to her hi this port, Chief Justice 
Taney gives a very clear and condensed view 
of the law of the case in full conformity with 
the doctrines of Judge Story, and it will prob- 
ably be a satisfactory manner of examining 
the case now before us to take the opinion of 
the chief justice for our text, and apply it to 
the circmnstances now in evidence. The li- 
bel and claim adjudged by the chief justice 
are stated by him to have been "to recover 
the amount due to the libellants respectively 
for work done, and materials furnished in 
rigging the sloop in the port of Philadelphia." 
From this general statement, as well as from 
other parts of the opinion it is manifest that 
the . claim of the present libellant was not 
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brought before that court or adjudicated by 
the decision given. The general facts of that 
case were substantially the same as they ap- 
pear here; they are thus stated by the chief 
justice. "The sloop was built at Frederica, 
in the state of Delaware, where Thomas 
Clark, her then owner, resided. The hull 
was completed and launched about the last 
of July, 1833, and having neither masts nor 
sails, was towed" up to this city for the pur- 
pose of being here rigged. John Errixson, 
who was to be employed as her master, came 
in her to Philadelphia and remained here, 
giving directions while she was being rigged. ^ 
But Clark, the owner, was also here during 
the whole time, and made the contracts for 
rigging her with the workmen and material 
men. In applying the legal principles of the 
chief justice to this case, we must particular- 
ly remark these two circumstances: (1) That 
the sloop came to this port in an incomplete 
state, without masts, or rigging, for the pur- 
pose of procuring them and putting her in a 
condition to make voyages, and that coming 
here in this condition, and for this purpose, 
she could not in any sense be said in her pas- 
sage from Frederica to Philadelphia to have 
sailed on a voyage from the one to the other 
port. It does not even appear that she had 
any crew on board, and as she was towed up, 
it was not likely she had any. (2> That the 
owner of the sloop was here the whole time 
the work was going on and the materials fur- 
nished, and made the contracts himself. It 
seems that the rigging was finished on Sat- 
urday evening, and on Sunday morning fol- 
lowing, the sloop, with her owner and mas- 
ter, was gone, and proceeded to Wilmington, 
in the state of Delaware, without any pay- 
ment being made to the workmen and mate- 
rial men. At Wilmington she was enrolled, 

and took a coasting license on the day 

of September, 1833, and then commenced her 
business or employment as a coasting ves- 
sel, sailing to and from Frederica, Philadel- 
phia, and New York. These are the facts 
upon which the judgment of the circuit court 
In Delaware was given. The points of law 
decided are these: (1) That the libellants 
had lost the benefit of the lien given by the 
act of assembly of Pennsylvania. Of this 
there can be no doubt. The only ground, 
then, on which the libel could be supported 
was that an implied lien was created by the 
general maritime law. It is true, as the 
chief justice said, that the principles laid 
down by the supreme court in the case of The 
St. Jago de Cuba— 9 Wheat. [22 U. S.] 416— 
must decide the point against the libellants. 
And why? Because in that case it was de- 
cided that the lien given by the general mar- 
itime law, is confined to contracts made by 
the ship master in a foreign port, in the ab- 
sence of the owner, and that no lien is im- 
plied when the owner himself is present and 
makes the contract; and that in such a case 
the work and materials are presumed to be 
furnished, not on the credit of the vessel, but 
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on that of tlie owner. This was sufficient 
for dismissing the claim in Delaware, as the 
owner was present and himself made the con- 
tracts attempted to be enforced by an im- 
plied lien on the vessel. The chief justice 
having thus disposed of the case before him 
on undoubted principles of maritime law, 
none of which affect the case now to be de- 
cided, offers a remark upon the ease of The 
General Smith,-4 Wheat. UT U. S.] 438,— in 
which, he says, no distinction is taken be- 
tween contracts made by the owner when the 
vessel is in a foreign port, or in the port of a 
'' state to which she does not belong. The 
chief Justice confesses that the distinction 
is not very clear or satisfactory to him, but 
he adheres to it because it is expressly recog- 
nised in the case of The St. Jago de Cuba 
[supra]. The distinction alluded to is cer- 
tainly established by other adjudications, go- 
ing even so far as to say that when the 
owner has an agent with funds where the 
conti-aets are made and the work done, they 
are considered to be on the personal credit 
of the owner and not of the vessel. 

The case in Delaware was, then, decided 
on the ground I have mentioned, but to pre- 
vent misapprehension of the opinion of the 
court in relation to other parts of the case, 
the chief justice proceeded to give his views 
or impressions of some of the circumstances, 
which are more immediately presented to 
our consideration. He says, "the court must 
not be understood to decide that there would 
have been the implied lien on the vessel if 
the contracts had been made by the master 
in the absence of the owner." He thinks 
"there would have been strong objections to 
it," for he doubted whether the mere hull, 
without masts and spars, and not document- 
ed by any custom-house, when at Philadel- 
phia for the purpose of being finished as a 
vessel," would be said to have its legal home 
in Delaware, merely because Delaware was 
the home of the owner. Nor was he prepared 
to say that the rigging of a new vessel, in 
order to fit her for the first time for sea, 
comes within the views or language of the 
maritime law, which gives the lien to work- 
men and material men for repairs. I think 
the doubt is a reasonable one. But reason- 
able as this doubt is, it will not be found 
to affect the claim of the libellant in this 
case. A general reference to the evidence 
of this case will show not only how different 
it is from that decided in Delaware, but how 
entirely it is clear of the objections and 
doubts suggested by the chief justice in the 
conclusion of his decree. 

1. The contract was made by the libellant 
with the master of the vessel, and not with 
the owner, nor was the owner present at the 
port at the time the contract was made and 
the cables furnished. 

2, The vessel did not come to this port to 
be fitted out at the time the cables were sup- 
plied, but was fully and completely equipped 
and actually employed in the coasting trade 



for which she was designed, having before- 
performed other similar voyages. Her fitting 
and equipment was completed in September, 
1833, after which she was taken to the Dela- 
ware district, where her owner resided, and 
made voyages from and to that district, the 
chains in question not being furnished for 
a considerable time. They were contracted 
for in November, when the old chain was 
delivered, and the new one in the Decem- 
ber following. The sloop was then taking in • 
coal to go to New York, and was lying in 
the Schuylkill, where it is not pretended the- 
original equipment was made. 

3. The sloop was regularly documented, en- 
rolled, and licensed as a coaster at the cus- 
tom-house of the Delaware district. This 
was done at Wilmington, immediately on her 
return to Delaware, when her fitting out was- 
completed, in September, and ■ between that 
period and the months of November and 
December, she had been employed in her 
regular business voyages. 

4. She did not get these cables for the first 
time, so as to take from the supply the char- 
acter of repairs and give them the character 
of an original fitting out. It is clearly in 
proof that the first cables foi-nished to this- 
Sioop were purchased of one B. J. Pearson, 
and she had sailed with this chain, and the 
anchors got at the same time from the same 
person, from September until the others were 
obtained from the libellant. 

In all these material points the case be- 
fore us differs from that decided by the chief 
justice, and the lien claimed by the libellant 
is fully maintained by the principles of mari- 
time law adopted by the chief justice in con- 
formity with the settled doctrines of the su- 
preme court as well as the English author- 
ities. 

Decree for the libellant for the sum of 
§188 15, but without interest 



SARCHET (UNITED STATES v.). See Case 
No. 16,224. 

SARDO (BESTOR v.). See Case No. 1,363. 
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Case No. 12,358. 

SARDO V. FONGERES. 

[3 Cranch, O. C. 655.] i 

Circuit Court, District of Columbia. 
Term, 1829. 

Gamixg — Billiards — Action to Recover Mone? 
Won. 

Money won at billiards is money won at play, 
within the 5th section of 9 Anne, c. 14, and 
cannot be recovered if more than flO be won 
at one time; which section of that statute is in 
force in the county of Washington. 

Appeal from the judgment of a justice of 
the peace for J?50, of which $48 were won at 
billiards at one time, and .?2 were for the 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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use of the biUiard-taLle, the plaintiff [Mich- 
ael Sardo] helow being the owner of tlie 
table. 

Mr. Marbury, for appellant [Lewis Fon- 
geres], contended that the debt was void by 
the 5th section of the English statute of 9 
Anne, c. 14, which wiis in force in Maryland, 
on the 27th February, ISOl, and adopted as 
a part of the law of Maryland, as they then 
existed; the amount won at one time being 
more than £10. 1 Com. CSont. 41. 

Mr. WaUach, and Mr. BUdns, for appeUee, 
contended that, as the Maryland act of 1797 
(chapter 110), respecting gaming-tables, ex- 
cepted billiard-tables, all gaming at billiards 
was lawful; and that money won at billiards 
was not within the English statute of 9 

Anne, e. 14; and they cited v. Bland, 3 

Burrows, — , and Earl of March v. Pigot, 5 
Burrows, 2802, and Act Md. 1797, e. 110. 

THE COTJIIT (THRUSTON, Circuit Judge, 
absent) reversed the judgment, with costs 
of this coui*t, and entered judgment for the 
appellee for $1, for the use of the table, he 
being the owner thereof. 



Case No. 1S,859. 

SARGEANT et al. v. FIRST NAT. BANK. 

[7 Reporter, 231; i 6 Wkly. Notes Cas. 370; 
26 Pittsh. liCg. J, 191.] 

Circuit Court, E. D. Pennsylvania. Jan. 25, 
1879. 

PnACTiOE IN Equity— Dismissal pob Wast op 
Prosecution. 

1. Where a plaintifiE has not taken testimony 
in support of his bill within the three months 
after issue formed, as allowed by rule 69, the 
court will not on that account dismiss the bill 
for want of prosecution. 

2. That the plaintifE in such case will merely 
he deprived of the testimony with which dili- 
gence would have supplied him, he will forfeit 
no other right. 

Motion to dismiss bill for want of prosecu- 
tion. In this case after the bm had been 
filed, an answer was put in, and on October 
3, 1878, a replication. No testimony had been 
taken prior to the filing of the motion to dis- 
miss. 

G. T. Bispham, for the motion. Equity, rule 
69, Sup. Ct Rules (Ed. 1866), aUows "three 
months and no more" for taking of testi- 
mony after the cause is at issue, unless the 
time is enlarged on cause shown. Here more 
than that time has elapsed. The plaintiffs 
should be forced to go on, or their bill be dis- 
missed. 

A. Sydney Biddle, contra. The rule gives 
no power to the court to dismiss a bill. 

McKENNAN, Circuit Judge. The court has 
no power to make the order asked for. The 
rule which is binding upon this court provides/ 
that no more time than three months shall be 
allowed for taking testimony without a spe- 

1 [Reprinted from 7 Reporter, 231, by per- 
mission.} 
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cial order. But suppose the testimony had 
been taken, the case must take the usual 
course and wait for its turn on the regular 
argument list. All that the nile requires is 
that the evidence shall be in within a fixed 
time, if not it is at the complainant's peril, 
but he is then only deprived of the testimony 
which diligence would have supplied him 
with and loses none of his other rights. Mo- 
tion denied. 



SARGEANT (HART, B. & 3*1. MANUF'G 
CO. v.). See Case No. 6,156. 



Case IJTo. 13,360. 

SARGEANT v. STATE BANK OF 
INDIANA. 
[4 McLean, 339.] i 
Circuit Court, D. Indiana. May Term, 1848.2 
Dedication— Bond to Convet — Proceedings — 
Statdte— Lapse of Time. 
1. By certain statutes, provision is made for 
establishing seats of justice in Indiana. Com- 
missioners were appointed, and other officers, 
who were to receive donations of land, or pur- 
chase the aame, etc. 

2 In establishing the seat of justice for Tip- 
pecanoe county, certain proceedings were had, 
under the law, and a bond was taken from Sam- 
uel Sargeant, "to the board of justices of Tip- 
pecanoe county," to convey to them, when they 
should be organized, certain lots for public pur- 
poses. 

3. The seat of justice being established at La- 
fayette, in a summary mode provided, suit was 
brought against the heirs of Sargeant, for a 
title to the property which their ancestor agreed 
to convey. A decree of conveyance was enter- 
ed, and the conveyance, in pursuance thereof, 
was executed. 

4. The property thus conveyed has become 
very valuable, and the heirs have brought an 
ejectment to recover it, on the ground that the 
proceedings were- illegal and void by which a 
decree of title was obtained- 

5. The bond, though it bound the obligor to 
convey to a board not in esse, is not void or in- 
operative. 

6. It is fairly within the statute. 

7. The court held, that notice was given to 
the heirs, and this is conclusive in the case. The 
fact of notice can not collaterally be denied. 

8. But the dedication is good at common law, 
if the statute had not been technically complied 
with. 

9. The property thus donated, by improve- 
ments has become immensely valuable. 

10. And after the lapse of many years en- 
joyed by the public, the title must be held good, 

[This was an action of ejectment brought 
by Phineas O. Nabby, Jabez and Benjamin 
B. Sargeant, heirs of Samuel Sargeant, against 
the State Bank of Indiana.] 

Smith & Lockwood, for plaintiffs. 
White & Baird, for defendant. 

OPINION OF THE COURT. The plain- 
tiffs, heirs of Samuel Sargeant, who claimed 
under the patentee by deed, claim the lots 
in controversy, and also other grounds with- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 

2 [Affirmed in 12 How. (53 U. S.) 371J 



SARGEANT (Case No. 12,360) 



[21 Fed. Cas. page 492] 



in the town plat of Lafayette. The lot and 
the improvements thereon are prored to be 
worth from twelve to fifteen thousand dol- 
lars. The patent and deed are in evidence, 
and also proof of the heirship of the lessors 
of the plaintiff. To understand the defense, 
it is necessary to refer to the statutes under 
which it is made. 

By the act of the 20th of Januaxy, 1826, 
the county of Tippecanoe was established, 
and certain commissionei's were named to 
fix the seat of justice. They were to meet 
the first Monday of May ensuing. The quali- 
fied voters, at the time of electing a clerk, 
recorder, etc., were authorized and required 
to elect five justices of the peace, who were 
to constitute a county board, etc. The act 
of the 14th of January, 1S24, provided for 
the appointment of five commissioners to fix 
on the seat of justice for a new county. "And 
it shall be the duty of the commissioners to 
receive donations in lands from any person 
or persons owning lands in such county, and 
offering donations for the use of the same," 
etc. "The said commissioners shall inquire 
and ascertain whether any land_ on which 
they may be inclined to fix the seat of jus- 
tice, can be obtained by donation, or by pur- 
chase at a reasonable rate," etc.; "and the 
commissioners shall take a bond, or bonds, 
of any person or persons proposing to give 
or sell any such land payable to the board 
of county commissioners, and their succes- 
sors in ofiice, conditioned for the conveyance 
of such tract or tracts of land so given or 
sold, to such pereon as the county commis- 
sionei's shall appoint as agent to receive the 
same, which bond or bonds the commission- 
ers shall deliver to the county commission- 
ers, together with a plain and correct report 
of their proceedings, containing a particular 
description of the land so selected, which 
shall be considered the permanent seat of 
justice for such county." By the 2d section, 
the agent is required to give bond, "and the 
county commissioners and said agents, are 
hereby vested with all further powers neces- 
sary to carry this law into full and complete 
operation, according to the true intent and 
meaning thereof," Section 4 provides, that 
the county commissioners, after receiving 
the report, are required "to appoint some 
suitable person, a resident of such county, 
as agent, whose duty it shall be," after giv- 
ing security, "to receive good and sufficient 
deeds of conveyance, for any land which may 
have been given for the use of the county as 
above provided, and to lay ofiE the same into 
town lots, etc., as the county commissioners 
may direct; he shall proceed also, from time 
to time, to sell the said lots, or so many of 
them as the said commissioners may deem 
proper, on such terms as the county commis- 
sioners may consider most advantageous to 
the county; and to collect all moneys for the 
sale of said lots, and pay the same into the 
county treasury; he shall also make con- 
veyances to the purchasers of such lots, and 



after the payment of certain expenses out 
of such moneys, the balance shall be applied 
for the construction of public buildings, etc." 
By the act of the 3d Jan'y, 1824, a county 
board of justices are established, with cor- 
porate powers. The justices, by the 4th see., 
are required to meet on tlie first Mondays of 
January, March, May, July, September ami 
November, in each year; appoint a president, 
etc., and if the circuit court shall sit on any 
of said days, the county board of justices 
shall meet on the Monday succeeding such 
term. The 5th section, required the clerk of 
the circuit court to attend the meetings of 
the county board of justices, and keep a rec- 
ord of their proceedings. All powers possess- 
ed by the commissioners of the county, are 
vested in the justices of the county board. 
On the 4th of May, 182(5, Samuel Sargeant, 
with others, entered into a bond in the sum 
of ten thousand dollars, conditioned "that 
they shall well and truly convey, or cause 
to be conveyed, unto the board of justices of 
Tippecanoe county that may hereafter be or- 
ganized, and their successors in office, by way 
of general warranty deed, certain lots of 
gi-oimd designated." This bond was filed in 
the clerk's office, 7th November, 1827, and re- 
corded. On the same 4th of May, 1826, the 
commissioners appointed made their report, 
establishing the seat of justice at Lafayette, 
and they state that "they have received as 
donations from the proprietors and others, 
for the benefit of said county, the following 
described property, viz: All the even num- 
bered lots in said town, amounting to seven- 
ty, and other grounds for which a title bond 
is herewith transmitted, together with a 
plan of said town as recorded in the record- 
er's office at Crawfordsville, reserving, for 
the use of a county library, ten per cent." 
On the 5th day of July, 1826, the Tippecanoe 
county court of justices met, as appears from 
their record, being duly commissioned and 
organized. They received the return from 
the commissioners appointed to locate the 
seat of justice, etc., received a bond from 
Samuel Sargeant for ten acres of land, east 
and adjoining the town, etc., and also other 
donations, etc. The record of the circuit court 
of Tippecanoe county of May term, 1828, was 
given in evidence. From this record it ap- 
pears that at November term, 1827, Peter 
Hughs, agent for the county of Tippecanoe, by 
OuiTy, his attorney, appeared and moved tlie 
court to appoint a commissioner to convey real 
estate in conformity to a title bond, given by 
Samuel Sargeant, dec'd, and others therein 
named, to the board of justices, and which 
bond he now here files for the conveyance of 
certain town lots, and also a bond by himself 
for the conveyance of ten acres, etc.; "and it 
appearing to the satisfaction of the court that 
proper and legal notices have been given of 
this motion, R. Johnson was appointed commis- 
sioner to make the conveyance, and the deed 
was executed by the commissioner under the 
decree of the 7th of June, 1827." 
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It is objected tiat the bona given "by Sar- 
geant and others is a nullity: (1) For want 
of parties. (2) For want of delivery. To 
make a good deed parties capable of contract- 
ing are indispensable. At the date of this 
bond, it appears from its face that the obli- 
gees were not in esse. The obligors bound 
themselves "well and truly to convey, or 
cause to be conveyed, unto the board of jus- 
tices of Tippecanoe county, that may here- 
after be organized and their successors in 
office." This bond, it is contended, is void 
at common law, as there was no obligee at 
the time It was executed and delivered- 
Shep. Touch. 235, 367, 368; 1 Cruise, Dig. 
415; 8 Johns. 310; 9 Johns. 73; 2 Bl. Ctomm. 
276, 30i. And that it is also void as a statu- 
tory bond, because it was not taken under 
the provisions of the statute. The statute 
requires tlie bond to be taken "to the board 
of county commissioners of such county and 
their successors in office," and the bond was 
taken "unto the board of justices of Tippe- 
canoe county that may hereafter be' orga,n- 
ized, and their successors in office." 4 Ohio, 
169. 

A bond, it is insisted, not good at common 
law, is also void under the statute, as the 
statute does not attempt to create obligees 
not in esse, and a doubt is suggested wheth- 
er the legislature had power to make such a 
provision. There can be no doubt that they 
have such power, but it seems no special pro- 
vision to that effect was made in this case. 
The bond being void when delivered to the 
commissioners, could not be made good by 
any subsequent delivery as it was not, in the 
first instance, delivered a^ an escrow. At the 
time the bond was handed to the commis- 
sioners, from the conditions expressed upon 
its face and the nature of the transaction, 
it was not to bind the obligors unless the 
seat of justice should be established at the 
place designated; that was the consideration 
on which the instrument was executed. Un- 
der the law the commissioners were requir- 
ed to "inquire and ascertain whether any 
land where they may be inclined to fix the 
seat of justice by donation or purchase," etc. 
Tills was preparatory to their establishing 
the seat of justice. After the execution of 
the bond the commissioners were not abso- 
lutely bound to fix the seat of justice at the 
place designated in the bond. The bond was 
then given on the condition that the seat of 
justice should be established as contemplated 
by the obligors. The condition of the bond 
was, that "the obligors would convey such 
tract or tracts of laud so given or sold, to 
such person as the county commissioners 
shall appoint as agent to receive the same." 
Suppose that this land had been purchased 
of Sargeant and others, and the money paid, 
could they in a court of chancery contend, 
with success, that the bond was void? This 
may be admitted as a question at common 
law. There being no obligee, no action at 
law could be brought on, tlie bond, for a 
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breach of its conditions. That a deed takes 
efCeet from its delivery is admitted; and al- 
so if it be delivered as an escrow, it does 
not take efCect until the condition happens. 
The authorities read by the plaintiffs' coun- 
sel, are recognized as good law; but the ques- 
tion is repeated, could such a defense be sus- 
tauied in a cotrt of chancery, had the ground 
been purchased? The' answer must be in the 
negative. 

There is no want of certainty in the terms 
of the contract, there could be no impeach- 
ment of the consideration. No court of eq- 
uity could permit the obligors to • withhold 
the money, and the land also. And if this 
would be' tlie result in a case of purchase,, 
the donation occupies stronger ground. In 
selling, the vendor may have parted with 
all the land he owned— in making the dona- 
tion his object always must be, to enhance 
the value of the remaining tracts. And by 
an enhancement of the value of these, by the 
establishment of the seat of justice, he has 
a greater compensation than by a sale of 
the land. If this action, therefore, were a 
bill filed by the person appointed by the com- 
missioners, or their successors, the board of 
justices, to receive the conveyance of the 
•lands in question, I should be inclined to de- 
cree a conveyance. But this is an action at 
law and it is supposed that it presents the 
question, whether an action at law could be 
maintained on the bond. This is not the 
view of the court. The action is not on the 
bond, nor is it necessary to decide the ques- 
tions raised, as to the validity of this bond 
at common law. If the decree of the circuit 
court shall be sustained, the questions in re- 
gard to the bond are not open for discussion. 
The bond has become merged in the decree. 
If the circuit court had jurisdiction of the 
case, we can not supervise the proceeding as 
would be proper on a writ of error or bill 
of review. ■ 

It is objected to the record of the circuit 
court that it had jurisdiction of neither the 
parties, nor the subject matter of the pr<\- 
ceeding. The circuit courts of Indiana have 
general jurisdiction, as well in chancery as at 
common law. But it is contended that this 
-was a special proceeding not in accordance 
with the common law, and that the provi- 
sions of the statute must have been strictly 
complied with. And it is argued that the 
bond being void, afforded no ground of action 
for a court of law or chancery. The remarks 
already made will answer this objection. If 
there be enough on the face of the bond, as 
alreadj'^ suggested, to enable a court of chan- 
cery to decree a specific execution of the 
contract, the name in which the suit was 
brought might be a matter of error, but it 
would not render tlfe proceeding void. The 
suit in the circuit court was brought against 
the heirs of Sargeant, and it is objected that 
this is too vague and indefinite, and not 
within the law. It seems Sargeant, the ances- 
I tor, died without a will, and it may be. 
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though it does not so appear in the proceed- 
ing, that the given names of the heirs were 
unknown to the party suing. Where such is 
the fact and is made known to the court by 
the affidavit of the complainant, the court are 
authorized to make such order in regard to 
notice as it may deem proper. 

In regard to notice to the parties, in their 
record, the circuit court say: "And it appear- 
ing to the satisfaction of the court, that proper 
and legal notices have been given," etc., and 
this presents the question, whether such an 
entry upon the record can be controverted. In 
Dixon V. Boyer, 7 Blackf. 547, a suit was 
brought by notice and motion, under the act of 
. 1838, against a sheriff for not returning an 
execution. There was judgment by default, 
damages were assessed by a jury and final 
judgment was entered for the plaintiff. In 
the judgment, the court stated, that it ap- 
peared to their satisfaction that notice of the 
motion had been served ten days, etc., it was 
held that there was no error in the proceed- 
ings. The court say, "the decisions of this 
court heretofore made, are to the effect, that, 
In a judgment by default, it must appear by 
the record that the defendant had notice of 
the suit, otherwise the judgment against him 
will be erroneous. 4 Blackf. 165; 5 Blackf. 
332. But we do not think it material, whether 
the fact appear from the return to the writ, 
or notice set in hoc verba in the record, or 
whether it appear from the substance of it 
set out in the judgment of the court." Where 
a court has stated in its judgment, as in this 
case, that a legal notice has been served on 
the defendant, that fact can no more be con- 
troverted than any and every other part of 
the record. Where no appearance is stated in 
the record, or an appearance by an attorney, 
the defendant may not be precluded from 
showing that he had no notice. In the case 

of V. , where suit was brought 

against two persons in Louisiana, one of whom 
resided in Missouri, and consequently no pro- 
cess was served upon him, but an attorney who 
appeared for the other party filed a general 
answer for both the defendants. And a decree 
being entered against both defendants, on 
which a valuable plantation was sold which be- 
longed to the defendant in Missouri, on whom 
process was not served. The judgment was 
brought before the supreme court for revision, 
and the court held, on the affidavit of the coun- 
sel, that he was not authorized to appear for 
the absent defendants, and, by mistake, m- 
eluded him in the defense made, that, as to 
him, the judgment was a nullity. And in 
that opinion, the court say, if the appearance 
of the absent defendant had been stated on 
the record, by the express sanction of the court, 
the fact could not be controverted. In one of 
the New York decisions' it is suggested, that 
the fact of the appearance being on the record 
does not preclude a court, when the record 
comes collaterally before, it, from inquiring 
into the fact. As before remarked, if the 
court, under such circumstances, may contro- 
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vert the fact of appearance, there is no other 
fact on the record which it may not controvert. 
If any effect is to be given to the act of con- 
gress, a record must be held conclusive be- 
tween the parties, as to all matters decided by 
the court, when received as evidence. 

The writ or notice is not a part of the record, 
unless made so by statute. In this case the 
notice was the act of the party, and not the 
act of the court. It had only to look at the 
notice and judge of its sufficiency. This the 
court did, and held the notice sufficient. Can 
the judgment of the court be shown to be er- 
roneous, by an exhibition of the notice? If 
the notice had been copied into the record, 
however defective it might have been, yet, to 
the judgment of the court it was good, the 
proceeding therefore could only be reversible 
by an appellate tiibunal, it would not have 
been void. 

The proceedings in this case were special and 
summary, but in regard to jurisdiction, the 
question rests upon general principles. It 
would seem, that in making the order for the 
deed, the court exercised chancery powers, 
rather than the functions of a common law 
court. The deed has been executed under the 
order of the court, and the heurs have realized 
all the advantages contemplated by their an- 
cestor when he made the donation, now, by 
reason of the alleged defects in the proceed- 
ing, seek to recover the property, which, with 
the improvements on it, is of immense value. 
It includes a considerable proportion of the' 
city of Lafayette, a popifious and gi'owlng 
town. There has been acquiescence of more 
than twenty years, and now, under the cir- 
cumstances, it is too late to urge merely tech- 
nical objections. 

But independently of any of the grounds 
above stated, there would be no question, it 
would seem, that the act of Sargeant and oth- 
ers is good as a dedication to public use. This 
is a higher and a broader ground than has 
been assumed in the argument. Under the 
common law, such a dedication could be sus- 
tained. The legislature have regulated the 
mode by which this dedication shall be made, 
and if it should appear that some of the forms 
of the law had not been observed, the act 
would not be void. The proceedings, as far 
as they have been enacted by the parties, 
could be looked at as evidence of their inten- 
tion, and this, beyond all controversy, would 
establish a dedication at common law. This 
doctrine necessarily exists in all the states. In 
Louisiana, where the forms of the civil law pre- 
vail, the same principle exists. It is applica- 
ble to innumerable cases of highways, sti'eets, 
alleys, and public grounds, in all our cities, 
towns, and villages. This doctrine is almost as 
old as the common law, and is sanctioned by a 
policy essential to the welfare of a civilized 
country. The principle, that where a special 
mode is pointed out by statute, in which a 
thing may be done, it can be done in no other 
form, does not apply. Real estate can only 
be conveyed by a deed duly witnessed and 
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acknowledged; and yet tbe comrts have holden 
that a right may he dedicated to the public, 
regarded as a fee, -when the persons making 
the dedication had only an equitable interest. 
The Indiana statute does not change the char- 
acter of the act It is a dedication for public 
use, to be appropriated for that use, as the 
statute provides. 

In the case of City of Cincinnati v. Lessee of 
White, 6 Pet. [31 IT.-S.] 432, the defendant 
set up a title by legal conveyances firom John 
Symmes, the patentee, to himself, for tiie lot of 
ground in controversy. The city claimed the 
lot as part of a dedication for a common, made 
hy the original proprietors of the town, when 
they had only the equitable title. The patent 
was not issued to Symmes imtil many years 
after the dedication, and th5 proprietors were 
never vested with the legal title. The court 
said: "Dedications of lands for public pur- 
poses have frequently come under the consider- 
ation of this court; and the objections which 
have generally been raised against their valid- 
ity, have been the want of a grantee to take 
the title; apply hig to them the rule which pre- 
vails hi private grants, that there mtist be a 
grantee as weU as a grantor. But this is not 
the light in which this court has considered 
such dedications for public use. The law ap- 
plies to them rules adapted to the nature and 
circumstances of the ease, and to carry into 
execution the hitention of the object of the 
grantor, and secure the public the benefit held 
out and expected to be derived from and en- 
joyed by the dedication." That case was an 
action of ejectment, brought by the claunant 
to recover possession of ground, which, as in 
the case before us, had been dedicated to the 
public; and the defense by the city was set 
up, as in this case, a dedication. This is a 
sufficient answer to the objection that, if It 
were a dedication, it could not be made a de- 
fense at law, but hi equity. Upon the whole, 
there seems to be no legal gi-ound on which the 
lessors of the. plaintiffs can recover. And the 
jury were so histructed, if they believe the 
facts proved. -^ 

Verdict, not guilty. 

[This judgment was affirmed by the supreme 
court, where it was carried by writ of error. 
12 How. (53 U. S.) 371.] 
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In re SAHGENT. 
[13 N. B. K. 144; i 1 N. Y. Wkly, Dig. 435.] 

District Court, N. D. Ohio. Dec, 1875. 
BANKituBTor— PetitiOtt — Right of Creditor to 
WiTQDBAW — Agent— Reference to Register. 
1. A creditor who has in good faith joined in 
an involuntary petition cannot withdraw. 
[Cited in Re Western Sav. & T. Co., Case No. 

17,442; Re Sheffer, Id. 12,742.] 
[Cited in Re Hawkes, 70 Me. 215.] 

1 [Reprinted from 13 N. B. R. 144, hy per- 
mission.] 



2. If a creditor was induced to join an invol- 
untary petition by misrepresentation, he may 
be allowed to withdraw at any time before ad- 
judication. 

3. An affidavit to an involuntary petition may 
be amended. 

4. A creditor who has joined in an involun- 
tary petition cannot afterwards object to an 
amendment thereof, which is necessary to the 
prosecution of the same to final effect. 

5. If an agent verifies a petition or deposition, 
he must show his auliiority. 

6. Where a question is made as to whether 
a sufficient number of creditors have joined in 
an involuntary petition, the case may be re- 
ferred to a register or commissioner to examine 
the proofs and report thereon. 

[In the matter of Edward Sargent, a bank- 
rupt] 

WEDKER, District Judge. Held: First. 
That where creditors in good faith join hi pe- 
tition in bankruptcy, they cannot afterwards 
withdraw so as to leave a less number and 
amount of the creditors than is required by 
law, and deprive the court of jurisdiction as 
to the matter of adjudication. 

Second. That where assent to join in peti- 
tion is obtained by misrepresentation or mis- 
undei'standing by the creditor, upon the same 
being shown to the court, such creditor will 
be allowed to withdraw at any time before 
adjudication. 

Third, That the affidavit to the petition be- 
ing defective in form, it may, on motion, be 
amended so as to conform to law. 

Fourth. That a creditor who has in good 
faith joined in the petition, cannot afterwards 
object to amendments thereof which appear 
necessary to the prosecution of the same to 
final effect 

Fifth. That where an. attorney verifies the 
petition, the affidavit thereto, or other proof, 
he must show his authority for making such 
verification. 

Sixth. That where a question is made as to 
whether a sufficient number and amount of 
creditors have joined m the petition, it is 
proper and the better practice to refer to a 
register or United States commissioner to ex- 
amine the proofs, and report whether the re- 
quired number and amount have joined there- 
in. 



Case ITo. 12,362. 

SARGENT et al. v. CARTER. 

[1 Fish, Pat Cas. 277; i 21 Law Rep. 651; 11 
Month. Law Rep. 651.] 

Circuit Court, D. Massadiusetts. May, 1857. 

Patents— Pbovisiosai. Injunction- Identity op 
Patents— Specifications— Affidavits 
op Experts. 
1. A provisional injunction will not be grant- 
ed when the defendant has letters patent for 
the same invention as the plaintiffs', which are 
prima facie valid. 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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2. But the court will compare the two specifi- 
cations, to ascertain if they really cover the 
same thing. 

3. It is the duty of an inventor to deserihe in 
his specification each substantially different 
modification of his invention which he has 
made. 

4. The es parte affidavits of experts consid- 
ered. 

5. Possession as a ground for a provisional 
injunction before a trial at law. 

In equity. This Tvas an application [by 
James Sargent and others] for a provisional 
injunction to restrain the defendant [Charles 
P. Carter] from infringing upon letters patent 
for "improvement in apple-paring machines," 
granted to James Sargent and D. P. Foster, 
as assignees of Ephraim L. Pratt, October 4, 
1853 [No. 10,078]. 

C. Devens and G. T. Curtis, for complain- 
ants. 

Causten Browne, for defendant 

CURTIS, Circuit Justice. This is an appli- 
cation for a temporary injunction to restrain 
the defendant from making and selling ma- 
chines for paring apples and other vegetables, 
containing an improvement for which let- 
ters patent were granted to the complainants, 
bearing date October 4, 1863. 

It is proved, and not denied, that the defend- 
ant has made a considerable number of ma- 
chines like the one produced at the hearing, 
and marked P; and that he is under a con- 
tract with a wholesale dealer in such arti- 
cles, to make and sell to him a large number 
of them. So far as respects the improvement 
patented to the complainants, this machine 
maked P is not distinguishable from those, 
the sales of which were held by me to be in- 
fringements of the complainants' patent, in 
the two eases of Sargent v. Larned [Case No. 
12,3G4], in this district, and Sargent v. Sea- 
grave [Id. 12,3G5], in Rhode Island. I see 
no cause to change the opinion then formed; 
and I accordingly hold that machines like 
that marked P, made by the defendant, eon- 
tain in substance the improvement described 
and claimed by the complainants in their 
specification; and that the making or selling 
thereof is an infringement of the exclusive 
right which their lettei-s patent purport to 
grant. 

But it is insisted by the defendant that he 
was himself the original and first inventor of 
the improvement patented to the complain- 
ants; that letters patent were gi-anted to him, 
for an apple-paring machine, on the 16th of 
October, 1S49, which should have specified 
and claimed the particular improvement now 
in question; that by accident it failed to do 
so; but that on the 12th day of August, 1856, 
those letters having been surrendered, new 
letters were issued, in which the mistake was 
corrected, and the same improvement patent- 
ed to the complainants was described and 
claimed, and the exclusive right thereto 
granted to him. 



[21 Fed. Cas. page 496]: 

If this be so the motion must be denied. 
Whether it be so, can be ascertamed by com- 
pai-ison of the complainants' specification and 
claim with the corrected specification and 
claim of the defendant. To make this com- 
pai-ison we must first determine with pre- 
cision what was the thing patented by the- 
complainants. 

The claim of the complainants is as fol- 
lows: "Hanging or connecting the block,, 
which cai-ries the knife, to the rod Avhich 
carries said block, so that the block and 
knife can vibrate in one or either direction 
(by means substantially such as are herein 
described, or their equivalents), so as to al- 
low the knife to vibrate and accommodate it- 
self to any irregularity in the surface of the 
apple or vegetable pared, substantially as de- 
scribed." 

It has been argued that this is either a 
claim for the precise devices described, or a 
claim for producing so much of this oscillat- 
ing movement of the knife as is essential to 
produce the desired efEect. 

I do not adopt either of these views. I df> 
not consider it a claim for a motion of thp^ 
knife, but for described means, whereby an 
oscillating movement is produced by the ac- 
tion on the knife of the varying surfaces of 
the fruit; and I do not consider the patent 
limited to the identical means described, but 
that its language extends it and the law per- 
mits its language to extend it, to such otlier 
devices as are, within the meaning of the pat- 
ent law, substantially the same as those de- 
scribed. 

Thus construed, the thing patented by the 
complainants is such a connection, between 
the Imife-bloek and its carrying arm, as per- 
mits the knife to oscillate in either direction, 
according to the pressure which the knife re- 
ceives from the varying surfaces of the fruit, 
and all other devices which, though diffei'ent 
in foi-m, accomplish the same end by the 
use of substantially the same means. 

Turning to the defendant's specification, it 
appears that so much of it as relates to this 
subject is as follows: "In order that the 
knife may accommodate itself to the uneven 
surface of the apple or other article to be 
pared, more easily and exactly than could 
take place were it held rigidly, and only per- 
mitted to move as it was guided by the rack 
bar P, and sector O, it is necessary that it 
be capable of a slight play around its axis, 
independent of the motion imparted to it by 
the machinery which actuates it. This I ac- 
complish in the following manner." He then 
directs that two projections or ears on the 
rack bar are to be wider apart than the 
width of a lever inserted between them to 
give motion to the rack bar, so that the lever 
may have some play between the ears; and 
further, that the cogs on the rack bar and on 
a sector attached to the socket of the knife 
arm should be made smaller than the spaces 
in which they play, and thus the knife arm 
may be allowed some motion independent 
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,ot the sector; ana the claim is, "giving to 
the Imife a slight play around its axis, inde- 
pendent of the mechanism which vibrates it, 
for the purpose herein set forth." 

The question is, whether what is here de- 
scribed and claimed does accomplish the 
same end as the complainants' improvement, 
by the use of substantially the same means. 
The means described and claimed by the 
complainants are such that the linife vibrates 
on its mathematical axis, in either direction, 
according to the pressure received from the 
varying surface of the fruit. 

Do the defendant's devices accomplish this 
end? It is manifest on inspection of the 
machine, that though the looseness of gear- 
ing described by the defendant permits an 
oscillation of the knife arm when the ma- 
chine is not in action, yet, when power is ap- 
plied, the play of the lever between the ears, 
and of the cogs on the rack bar and sector, 
is taken up at the moment when the parts of 
the machine are brought to their respective 
bearings so as to transmit force and produce 
motion; and that while the force is thus 
transmitted and the machine is in motion, 
there can be no backward play against that 
force. These devices, therefore, allow no 
movement of the knife arm in one direction,- 
against what is termed the feed of the ma- 
chine. Nor am I able, after an attentive 
examination, to perceive any force generated 
while the machine is in. action, to give mo- 
tion to the knife arm in advance of the feed. 
It is sworn positively by Mr. Renwick, an 
expert, whose affidavit has been read. by the 
complainants, and who testifies not only 
from an inspection of the structure of the 
machine, but from experimental trials of it, 
that there is not, and can not be, any move- 
ment of the knife arm in advance of the feed 
while the machine is in action. 

The defendant has produced the affidavits 
of two experts, who testify that, in their opin- 
ion, the devices described and claimed in the 
defendant's patent, are substantially the 
same as those of the plaintiffs'; but they do 
not seem to have had their attention directed 
to the points adverted to by air. Renwick. 
If they had been informed what was the 
true meaning of the plaintiffs' claim as now 
construed by the court, and had been asked 
whether the knife in the defendant's ma- 
chine could vibrate against as well as in ad- 
vance of the feed when the parts were in mo- 
tion, I can not, as now informed, suppose 
they would have differed materially from the 
opinions given by Mr. Renwick. Widely as 
experts differ in opinion in the trial of patent 
causes, those differences are almost always 
traceable to the assumption of different postu- 
lates; their opinions differ because they are 
given on substantially different cases. When 
their minds can be drawn to the same points, 
and they use the same words in the "same 
sense, they rarely differ, so far as my expe- 
rience extends. When their opinions are ex- 
pressed in ex parte affidavits, and there is no 
21FED.CAS. — 32 
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opportunity for the court to asceitain in what 
sense they use important words, nor what 
facts they take into view, nor what stand- 
ards of comparison they assume, their opin- 
ions are of comparatively little use in guid- 
ing the court to a safe conclusion. 

The result at which I have arrived on this 
pait of the case is, that the defendant has 
failed to satisfy me that what is described 
and claimed in his letters patent is substan- 
tially the thing patented by the complainants. 
A more full investigation, such as can be 
had when the experts are produced on the 
stand, may produce a different result. This 
opportunity the defendant will have. 

Besides what is described and claimed in 
his specification, the defendant insists he also 
invented and reduced to practice several 
modifications of the machine, the object of 
which- was the same as the plaintiffs attain- 
ed, by the means patented bj'' them, and that 
these modifications were, in substance, the 
thing, patented by the plaintiffs. One of 
these was, to make the arm which carried the 
knife, sufficiently flexible to admit of tor- 
tion; and the allegation is that the irregu- 
lar surfaces of the fruit, when pressed on by 
the knife, caused the arm to be twisted, and 
thus the knife oscillated in either direction. 
It is conti'overted by the affidavit of Mr. 
Renwick, that such is the effect produced on 
the knife; and he swears he speaks not only 
from his knowledge of the forces applied, 
and the resistance made to those forces, but 
from actual and repeated experimental trials. 

There are facts in the case which tend to 
support his statement. The defendant has 
described no such device in his reissued let- 
ters patent, the specification whereof was 
prepared since the litigation under the plain- 
tiffs' patent was begun. It would seem that 
if he was the inventor of a device which se- 
cured a sufficiently free oscillation of the 
knife in either direction, he would have there 
described it. He was under a positive duty 
to do so. The sixth section of the patent 
act of March 3, 1836, requires the patentee of 
a machine to "fully explain the principle, and 
the several modes in which he has contem- 
plated the application of that principle, or 
character, by which it may be distinguished 
from other inventions." One distinctive fea- 
ture of the machine patented by the defend- 
ant, as he himself declares in the specifica- 
tion, was the means by which the knife 
might accommodate itself to the uneven sur- 
face of the apple. 

He describes two devices. If he was then 
possessed of a third, he was bound to de- 
scribe that also. Having failed to do so, 
though I do not doubt he had made machines 
with a flexible arm before he applied for his 
first patent, I have strong reason to doubt 
whether it was capable of effecting the ob- 
ject proposed. It is a circumstance of some 
weight, also, that in the machines now built 
by the defendant, he has used, not the flexi- 
ble arm, but a moveable or rotating arm.. 
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If lie first invented a jlexlble arm, as appears 
from tbe evidence in this case, and it accom- 
plished the desired end, why does he not con- 
tinue to use it? 

The other modification relied on is, placing 
one end of the arm in loose socket where it 
is held by a pin, which, heing smaller than 
the aperture through the arm in which the 
pin is inserted, allows some play of the arm. 
But this modification was tried hefore he 
took his original patent, and not being there- 
in alluded to, nor described and claimed in 
the reissued patent, the same observation ap- 
plies to this as to the flexible knife arm. 

Respecting this device, also, Mr. Reuwick 
feays: "In the action of these machines, the 
socket does not commence to turn or drive 
the knife arm until one of its sides touches 
the end of that arm, and the spring pressing 
the arm down, and the surface of the apple 
forcing the rod upward, jam the pivot pin in 
its containing aperture; hence, whatever play 
there may be is taken up the instant the ma- 
chine begins to move," etc. This difficulty 
is not met by the defendant. It does not ap- 
pear that the attention of either of the ex- 
perts produced bj' him was called to it. 
Though ingenious suggestions were made by 
counsel at the hearing, they have not relieved 
my mind from the very serious doubt I en- 
tertain whether this device is capable of ac- 
complishing, or in any material degree aiding 
in the accomplishment, of what is effected 
by the plaintiffs' improvement. 

Not being satisfied that the defendant was 
the earlier inventor of tke thing patented by 
the plaintiffs, or that the thing patented by 
the defendant is the same, in substance, as 
the thing patented by the plaintiffs, this 
ground of defense to the motion fails. 

In the case of Sargent v. Seagi-ave, in 
Rhode Island, I had occasion to state my 
views concerning the prima facie title of the 
plaintiffs, founded on their exclusive posses- 
sion of the thing patented. I have heard 
nothing in this case which has changed those 
views, or shown them to be inapplicable to 
this patent. 

Within a period of less than five years, the 
plaintiffs have made and sold upward of one 
hundred and eighty thousand machines con- 
taining this patented improvement, at a prof- 
it of about thirty-five cents on each machine. 
This must be a very large profit. Though 
some attempts have been made to interrupt 
their exclusive possession, they have been 
successfully resisted. It appears that some 
person who had a contract under which he 
might become interested in the defendant's 
patent, gave notice to a pereon who was sell- 
ing some of the machines made by the plain- 
tiffs, that they infringed the defendant's pat- 
ent; but the notice was in no way followed 
up, and when the defendant himself began to 
use the plaintiffs' improvement, these pro- 
ceedings were promptly commenced. 

It has been argued that the consumer of 
an article bought at so small a price, does not 
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really acquiesce in. the title of the patentee, 
though he pays him more than another could 
afford to sell for; because the difference 
which goes to the patentee as a premium for 
his exclusive right, is too small, in each in- 
stance, to be a matter of any importance to 
the consumer. I am not satisfied that this 
is true; for I believe a diminution of ten, or 
even five per cent, in the cost of an article 
like this, would very soon drive all other 
competitoi-s out of the market, or compel 
them to reduce their price; consumers being 
more attentive than is supposed, to even 
small differences of cost. 

But however this may be, I can not doubt 
that there ai'e very many makers, and whole- 
sale vendors of similar things in New Eng- 
land, whose interest would be substantially 
promoted by participating in this business, 
and whose acquiescence in the plaintiffs' title 
is of as much weight as in any case with 
which I have been acquainted. 

My opinion is that the plaintiffs are enti- 
tled to a temporary injunction, to be contin- 
ued until the action at law can be tried, or 
until the further order of the court; but I 
shall hold the plaintiffs to the utmost dili- 
gence in bringing the action at law to trial 
at the October term of the court. 

I should have preferred to have reserved all 
my views touching any mattei*s of fact in- 
volved in this motion, until after the trial at 
law; and 1 did so in the case in Rhode Is- 
land. But the parties having chosen to bring 
the whole matter of fact again before me, 
and to have it elaborately heard, I have con- 
sidered it necessary to explain to some ex- 
tent, the views I have taken of what must ul- 
timately be submitted to a jury. 

Let an injunction issue, to be continued 
imtil the further order of the court. 

[For other cases involving this patent, sea 
Cases Nos. 12,364 and 12,365.] 



Case TTo. 1S,36S. 

SARGENT V. INHABITANTS OF BRIS- 
TOL. 

[2 Hask. 112.] 1 

Circuit Court, D- Maine. Dec, 1876. 

Towns — Sekvjces of Detective — Compensation. 

A detective employed by a town agent to as- 
certain what individuals composed a mob that 
destroyed property for which the town was lia- 
ble to make compensation, may recover of the 
town reasonable compensation for his services, 
with interest from the time he demanded pay- 
ment for the same. 

Assumpsit to recover reasonable compen- 
sation for services rendered as a detective 
on employment by a town agent. The case 
was tried upon the general issue, and a ver- 
dict was rendered for the plaintiff [Moses 
Sargent], whereupon the defendants moved 
for a new trial for misdu-ection by the com't. 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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Almon A. Strout and Nathan Webb, for' 
plaintiff. 
Blon Bradbury, for defendants. 

FOX, District Judge. By the law of Maine, 
towns are made liable to the owners of any 
buildings injured or destroyed by a mob, for 
three-fourths of the injury if it exceeds fifty 
dollars, if the owner uses all reasonable dil- 
igence to prevent such injuries and to pro- 
cure the conviction of the offendei-s; and the 
town paying such sum may recover it in 
an action of the case against the person do- 
ing the injury. 

In April, 1848, Breitman & Sons were the 
owners of a porgy oil factory in the town of 
Bristol, which was destroyed under such cir- 
cumstances that the town was responsible 
to the owners for three-fomths of the injuiy, 
as they claimed, and they accordingly noti- 
fied Arnold Blaney, chairman of the select- 
men of the town of Bristol and also town 
agent, that they intended to hold the town 
accountable, and after protracted litigation, 
their claim was eventually sustained, and 
they recovered damages for a large amount 
in an action brought by the Breitmans 
against the town. The plaintiff, a well 
Imown detective, was engaged by the Breit- 
mans to assist them in discovering the offend- 
ers and to procure their conviction; he was 
employed by them in this duty for twenty- 
five days; at the end of that time, Blaney 
was notified by the Breitmans that they no 
longer had occasion for Sargent's services 
and should then discharge him. The plaintiff 
contended that after this, he was employed 
by Blaney as town agent, in the town's be- 
half, to continue his investigations and aid in 
discovering the guUty parties; and to recover 
his compensation for his services so rendered, 
this action was instituted May 13, 1873, Sar- 
gent having before that commenced an action 
against Blaney, in which he claimed to hold 
him personally accountable to him for the 
payment of those services. After the suit was 
brought against Blaney, the town of Bristol 
at a meeting held in March, 1872, voted that 
Thomas Nichols confer with Moses Sargent 
and make the "best settlement he can." At 
the April term, 1873, the action of Sargent 
T. Blaney was entered neither party, and the 
present suit was instituted. 

The jury were instructed that, "if Arnold 
Blaney, as town agent of Bristol, was noti- 
fied by the Breitmans that they should claim 
to hold the to\vn of Bristol responsible to 
them under Rev. St. 1857, c. 123, for the 
damages sustained from the alleged mob, and 
thereafterward, Blaney, as town agent and 
in behalf of the town, employed the plaintiff 
as a detective to discover the guilty parties 
that the town might obtain indemnity there- 
from, and afterwards the town at a meeting 
duly called and held, March, 1872, passed the 
vote read fi'om the record of the meeting," 
they would be authorized to find the town re- 
sponsible to the plaintiff for his sei-vices for 



the time so employed. A verdict having been 
rendered for the plaintiff, the defendants 
move for a new trial, on the ground that 
this instnietion was erroneous. By Rev. St. 
1871, c. 3, § 1, it was enacted, "the inhabit- 
ants of each town, are a body corporate, ca- 
pable of suing and being sued and of ap- 
pointing agents and attorneys;" and the same 
language is foimd in Rev. St. 1841 and 1857. 
The act of 1821 (chapter 113, § 7) was more 
precise and definite in this behalf, as it in 
terms authorized towns to commence and 
prosecute any suit and to defend suits or ac- 
tions commenced against them; and it pro- 
vides that the "said inhabitants qualified and 
convened in manner aforesaid may nominate 
and appoint one or more agents or attorneys;" 
and this is the precise language of the act of 
Massachusetts of 1786. 

Although the language of our Revised 
Statutes is general, indefinite and vague, in 
thus authorizing towns- to appoint agents and 
attorneys without any restriction or limita- 
tion as to the purposes and extent of such 
agency, we are of the opinion that it was not 
the intention of the legislature in any degree 
to vary or extend the law from what, it had 
always been in Massachusetts and this state, 
or to confer on the agents thus appointed 
other, or gi-eater authority than they had pre- 
viously possessed; and that agents so chosen 
can not be deemed general agents of the town 
in all its matters, with authority on aU oc- 
casions to act for and in the town's behalf, 
but they are the rather to be deemed special 
agents ' of the town, selected "for the pur- 
pose of commencing and prosecuting suits in 
behalf of the town and of defending the town 
in actions instituted against it" Such per- 
son is the agent of the town relative to its 
legal controversies in all such matters, to act 
as and for the town in representing and pro- 
tecting its legal rights, with all the requisite 
power and authority confen-ed by the town 
upon him to accomplish the object and pm*- 
pose of his agency; and that such agent has 
authority to employ coimsel to defend an ac- 
tion brought against the town was decided by 
the supreme court in Knowltgn v. Plantation 
No. 4, 14 Me. 20, thus recognizing his author- 
ity without the concmxence of the other town 
officers, to incur liabilities in behalf of the 
tQwn in defense of a suit already commenced. 

In Pittston v. Clark, 15 Me. 460, it was 
claimed by the town that a town agent be- 
ing appointed according to the provisions of 
the statute becomes an officer of the law and 
bound to perform his duties in prosecuting 
and defending suits according to law, wheth- 
er ha so doing he conforms to or disobeys the 
instructions of his principal; but this claim 
was not sanctioned by the supreme com*t. 
Mr. Justice Shepley in the opinion says: 
"The statute providing for their appoint- 
ment does not prescribe their duties or de- 
fine their powers. It only gives them the 
right to represent their town and perform 
such acts as their principal might perform by 
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any other agency which would legally repre- 
sent them; and to ascertain the relative rights 
and duties of towns and town agents, refer- 
ence must necessarily he had as in other cas- 
es to the laws of the land." This view is 
sustained by the language of Parker, C. J., 
in Inhabitants of Bucldand v. Inhabitants of 
Conway, 16 Mass. 395. "A vote to choose 
agents and a choice in conformity thereto is 
equivalent to a full power of attorney. Agents 
thus appointed have the power of substitu- 
tion or delegation, &e." In Fletcher v. City 
of Lowell, 15 Gray, 103, it was held, that a 
vote of the city council ref ening to the mayor 
a petition for a jury to assess damages, &c., 
and authorizing the mayor to employ such 
counsel as might be deemed expedient, "con- 
ferred on the mayor full power to retain coun- 
sel for the purpose of procm-ing evidence, pre- 
paring the case for trial and for doing any 
act usual and proper in the conduct and man- 
agement of the suit in all its stages," In 
Augusta V. Leadbetter, 16 Me. 45, it was de- 
cided, that a town agent with the assent of 
the selectmen might purchase a negotiable 
note for the purpose of meeting an expected 
claim upon the town by the payee. Shepley, 
J., says: "The powers of the agent are lim- 
ited only by the capacities of the corpora- 
tion and by the nature of his employment." 
Whether an authority of an agent be general 
or special, it is declai-ed by Stoiy in his work 
on Agency, "as always considered to include 
all the necessary and usual means of exe- 
cuting it with efifect" 

In the present instance, the law having au- 
thorized the appointment of an agent by a 
town for the purpose of commencing and pros- 
ecuting suits in the town's behalf, as well as 
to defend those commenced against it, such 
agent is to be considered as having conferred 
upon Mm all means usual and necessary for 
the ijroper discharge of the duties of such 
agency. It will be obsei-ved Ms authority is 
not restricted to the defense of the town in 
suits instituted against the town, but he may 
and should commence and prosecute in the 
town's behalf all such actions as he shall 
judge proper foy the protection of the town; 
and whatever steps he may deem judicious 
and reasonable for Mm to adopt, relative to 
such claims and prior to any suit, we thinlc 
by implication he is authorized to pursue, al- 
though by eo doing some expenses may be in- 
curred for which the town will be chargeable. 
His authority is like that of any other agent 
to whom is enti-usted by his principal the 
care and protection of his legal rights in his 
absence; and it must be held broad enough 
to accomplish the object intended. Such an 
agent may not only employ an attorney to 
commence the suit for Ms principal if he shall 
deem it expedient so to do, but any pre- 
liminary proceedings he may deem requisite 
and proper, he may first initiate in order to 
ascertain whether a cause of action exists and 
against whom the suit should be brought; 
and to this end, he may employ a detective 



in behalf of the town m a case like that now 
presented for our determination. Such au- 
thority we hold is ample from the veiy pur- 
pose and nature of the agency. The rights 
of the principal in many cases could not be 
aseei-tained and understood without such as- 
sistance; it is the duty, most certainly, of a 
party to make due inquiries and satisfy him- 
self that he has good reasons for instituting 
Ms suit before he commences the same, and 
any agent he may employ to act in his behalf 
in the matter is bound to exercise the same 
prudence and discretion and make all proper 
investigations before he involves Ms principal 
in a suit at law. 

Many instances may be suggested in which 
it would be manifestly the duty of such an 
agent to adopt measures in such investiga- 
tions before commencing an action for his 
principal, and which would be likely to be 
attended with considerable expense; and if 
without such investigation, he should com- 
mence the action, and for want thereof fail 
to sustain the same, he might well be held 
accountable to Ms principal for all damages 
occasioned by such neglect and inattention on 
his part; for instance, an important witness 
for his principal might be about to leave the 
state, would it not be the duty of the agent, 
if put upon inquiiy by being advised gener- 
ally as to such witness, to take active meas- 
ures to ascertain all the facts relative to the 
witness and the nature and effect of his evi- 
dence, and to pei-petuate his testimony, if he 
should find it of material importance? The 
expenses thus incurred most certainly must 
be borne by the principal, his agent having 
exercised a reasonable pmdence and discre- 
tion in his proceedings. 

The instruction as given was restricted to 
the authority of the agent thus to incm' ex- 
pense relative to a suit proposed to be insti- 
tuted by him in behalf of the town. But we 
are well satisfied that it equally exists for 
the proper investigation of claims against the 
to^vn before suit is instituted. Suppose a 
claim to be presented against the town for 
damages occasioned by a defect in a highway; 
can it be questioned that it would be the du- 
tj' of the town agent to make due inquiry 
and careful mvestigation as to such defect, 
its nature, extent and duration, and that for 
his time so devoted to the investigation he 
would be entitled to demand of the town a 
reasonable remuneration? If doubts arose as 
to the location of the highway, and whether 
the defect was or not within its limits, would 
it not be the duty of the agent to ascertain 
and determine this question, and if necessary 
for this pui"pose could he not cause a sui-vey 
to be had at the town's expense? Perhaps 
no stronger case can be presented than the 
present in illustration of the propriety of rec- 
ognizing and sustaining the implied power 
and authority of a town agent, at the charge 
of the town, to incur reasonable expense in 
investigating an alleged liability, and the 
town's right to demand indemnity from oth- 
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ers, although suit had not then been com- 
menced. 

The statutes of this state rendered the town 
of Bristol accountable, imder certain condi- 
tions, to a party whose buildings were de^ 
stroyed by a mob, for three-fourths of their 
value; and by the same statutes the town 
wa^ entitled to recover from the ofEenders the 
amount thus paid. The party injured noti- 
fied the town authorities that he intended to 
hold the town accountable to him. Under 
such circumstances it would seem to be the 
imperative duty of the agent to adopt all nec- 
essary precautionary measures, not only to 
ascertain whether the* town could successful- 
ly resist the demand, but also to seek out the 
offenders, and discover whether they could re- 
spond to the claim of the town against them 
for an indemnity. Such investigations, ordi- 
nai;ily, could not be judiciously prosecuted by 
a town agent without aid from other sources; 
for the detection of criminals, the services of 
those experienced in such matters are fre- 
c[uently of great assistance; and the judicial 
investigations, in this state, of more than one 
offense, have made very manifest the skill 
and experience of the plaintiff in his calling, 
and that through his aid notorious offenders 
have been brought to justice. Under the in- 
structions, the jury must have found that, the 
Breitmans having made their claim against 
Bristol, its town agent employed the plaintiff 
to assist in detecting the offenders, that in- 
demnity might be had from them; and for 
his services so rendered we think the town 
was responsible. 

The effect of the vote of the town at the 
meeting in March, 1872, upon the town's lia- 
bility, it is not necessary for us to determine, 
as we are of opinion that excluding such vote, 
upon the other testimony in the cause, the 
defendants are liable to the plaintiff for the 
value of his services. 

It is said the damages are excessive. The 
claim in the writ is for ?555.40 for personal 
services, at the rate of $10 per day and ex- 
penses. In this amount is included services 
for seven days, from July 23, which it is man- 
ifest should not be charged, amounting to $70, 
and also $42 for board and horse hire for six- 
ty-five days, which includes the twenty-five 
days plaintiff was in the employ of the Breit- 
mans that should be charged to the Breit- 
mans, leaving a balance of $86.15 due from 
the town. It is also said that for his time 
and expenses, attending before the grand ju- 
ry, amounting to $65.50, the defendants are 
not liable. Plaintiff was recognized to ap- 
jjear before the grand jury to testify against 
the parties bound over for this offense, and 
he swears that he has always been paid for 
his time on such occasions, and we think it 
could hardly be expected that he would at- 
tend before the jury without being compen- 
sated at the usual rate by his employer. The 
only deduction we should make from his 
claim would be the $86.15, leaving a principal 
of $469.42. 



A demand was made on Blaney by plaintiff 
in the fall of 1868, and again in the spring of 
1869, and we are of the opinion that the jury 
were authorized to allow interest from the 
demand if they saw fit. Their verdict, $645.- 
80, indicates that they probably deducted the 
entire $42 from the claim, instead of a pro- 
portionate part thereof, but allowed interest 
from the demand in the spring of 1869, or for 
something over seven years. On the whole, 
therefore, we are of opinion that the defend- 
ants have no cause to complain of the amount. 
Motion' overruled. Judgment on the verdict. 



Case Wo. 12,364. 

SARGENT et al. v. LAKNED et al. 

[2 Curt. 340.] i 

Circuit Court, D. Massachusetts. May Term, 
1835. 

Pat&nts — Compromise — Agreement not to In- 
fringe— Change OP Form — Injunction — 
Pleading— Sufficiency of Answer. 

1. If a defendant, for a valuable consideration, 
covenants not further to infringe an existing 
patent, he will be enjoined by a court of eq- 
uity from further infringing, unless he shows 
some equitable reason why he should not be 
bound by his covenant. 

[Cited in Morse .v. Davis," Case No. 9,855; 
Brooks V. Moorhouse, Id. 1,956.] 

2. Where a bill alleged that an agreement of 
compromise was made, and the answer goes into 
a history of the dispute compromised, it is not 
responsive to the bill. 

3. An agreement of compromise fairly made, 
must be executed, without regard to the merits 
of the dispute compromised. 

4. A change of form merely, or of mechanical 
structure, which produces no new, or materially 
improved result, is not the subject of a patent, 
and is an infringement of a patent. 

[Cited in Sargent v. Seagrave, Case No. 12.- 
365; Pearl v. Ocean Mills, Id. 10,876; 
Mann's Boudoir Car Co. v. Monarch Parlor 
Sleeping Car Co., 34 Fed. 134; P. P. Mast 
& Co. V. Rude Bros. Manuf'g Co., 3 C- C 
A. 477, 53 Fed. 124; Mudgett v. Thomas, 
55 Fed. 647; Beach v. American Box-Mach. 
Co.. 63 Fed. 606.] 

[This was a bill in equity by James Sargent 
and others against Pitts A. Lamed and others 
for the infringement of letters patent No. 10,- 
078 gmnted to James Sargent and D. P. Fos- 
ter, as assignees of Ephraim L. Pratt, October 
3, 1853.] 

Geo. T. Curtis and C. Devens, for complain- 
ants. 
Whiting & Russell, contra. 

CURTIS, Circuit Justice. This is a suit m 
equity, founded on letters patent for "a new 
and useful improvement in machtaes for par- 
tag apples," gi-anted to the complainants as 
the assignees of Ephraim L. Pratt, and bear- 
ing date October 4, 1853. The counsel for the 
complainants insisted, that the respondent Sea- 
grave is estopped by his covenant, which will 

1 [Reported by Hon. B. R." Curtis, Circuit 
Dustice.] 
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hereafter be referred to, from disputing tlie 
validity of the patent; but the question to 
■wbida most of tbe evidence, and the argu- 
ments of the counsel at the hearing, were di- 
rected, was. whether Pratt was the original 
and fii'st inventor of tbe thing patented, and 
so whether tbe letters patent were valid. I 
am of opinion, that upon tbe pleadings and 
evidence in this case, this question is not open. 

The bill, after stating the grant of the^ pat- 
ent, alleges that in May, 1854, tbe defendant 
Seagrave being engaged in the manufacture of 
machines in violation of the patent, for cer- 
tain valuable considerations entered into a 
covenant with the complainants, that be would 
desist from the construction of tbe same, and 
would wholly abstain from the violation of 
tbe aforesaid exclusive rights of the complain- 
ants. That the instrument containing this cov- 
enant was executed in duplicate by tbe parties, 
and each party had one part thereof; that the 
part belonging to the complainants has been 
lost or destroyed by accident, and they "have 
applied to the defendant Seagrave, through 
their solicitor, to be permitted to inspect tbe 
part in bis possession; but liberty was re- 
fused, and the complainants cannot state the 
contents of the insti-ument with precision, but 
pray that the defendants may discover a copy 
thereof. 

Tbe defendants produce and annex a copy of 
tbe instrument, which is as follows: "Know 
all men by these presents, that we, Sargent & 
Foster, of Shelburne, and John D. Seagi-ave, 
of Worcester, for divers good and valuable 
considerations, passing from each party to the 
other, and of the covenants herein made from 
each to tbe other, do make tbe following agree- 
ment: Tbe said Seagrave hereby agrees to 
relinquish all right or claim hereafter to make 
any apple paring machines, by virtue of tbe 
contract of the date of September 6, A. D. 
1853, signed by said Sargent & Foster, and 
covenants to make no more of said machines 
after this date. The said Sargent & Foster 
agree to take of said Seagrave cei'tain cast- 
ings, now in the possession of said Seagrave 
(which have been already packed up), and pay 
him therefor the sum of $117. It is fuither 
agreed hereby, that said Seagrave may be en- 
titled to sell the machines which he now has 
actually completed, which are undei-stood to 
be in number about 1,500 in the city of Wor- 
cester, and from five to seven hundred in addi- 
tion in other places; provided, however, that 
Seagrave shall sell said machines at the market 
prices of said Sargent & Foster; and provided, 
also, that said Seagrave shall sell said ma- 
chines, within eight months from the date here- 
of, and after the expiration of said time, shall 
have no right to sell the machines aforesaid, 
except as hereafter agreed. At the expiration 
of said eight months, it shall be at tbe option 
of the said Sargent & Foster to allow said 
Seagrave eight months in addition, to dispose 
of said machines, or they shall be entitled to 
take tbe balance of said machines, at tbe ap- 
praisal of three disinterested men, one to be 



chosen by each party, and those so chosen 
shall select a third; and if said Sargent & Fos- 
ter shall elect to take said machines, they shall 
pay therefor, on the terms appointed by said 
appraisers; and if they elect to allow said 
Seagrave eight months, in addition to the first 
eight months, then the said Seagrave shall be 
entitled to s^l said machines, which ai'e now 
constructed, dm-ing said second eight months, 
but at no time thereafter. In witness whereof 
we have hereunto set our bands and seals, this 
26th day of May, A. D. 1854. Sargent & 
Foster. (Seal.) J. D. Seagrave. (Seal.) Wit- 
ness: Charles Devens, Jr." 

A copy of the conti'act of September 6, 
1852, referred to in this instrument, is also 
produced ^nd is as follows: "Elnow all men, 
that whereas John D. Seagrave, of Worces- 
ter, formerly of Milford, in tbe county of 
Worcester and commonwealth of Massachu- 
setts, is, and has been engaged in the manu- 
facture of certain paring machines, which in- 
clude in their construction a certain alleged 
improvement for which E. L. Pratt has made 
an application for a patent, of which we are 
assignees, now, for value received, we, Sar- 
gent & Foster, of Shelburne, in the county 
of Franklin and commonwealth aforesaid, 
hereby agree that said Seagrave shall have 
the privilege to finish, complete, and sell all 
machines actually commenced by him, (the 
number to be determined by the number of 
castings now on hand or completed for said 
Seagrave at this date,) without objection, 
claim, or binderanee by us, our heirs, execu- 
tors, administi-ators, or assigns, against him 
the said Seagrave or any one claiming by or 
under him. It being understood and agreed 
on tbe part of said Seagrave, that said ma- 
chines are to be sold as nearly as possible 
at the market price of said Sargent & Fos- 
ter; that is, he is to be governed in his sales 
to the wholesale and retail trade, by the 
prices of the Sargent & Foster machines. In 
witness whereof, the said Sargent & Foster 
have hereunto subscribed our names, this 
6th day of September, A. D. 1853. Sargent 
& Foster." 

Taking the two instruments together, it 
appears that on the 6tb of September, 1853, 
Seagrave received from the complainants, 
a qualified license to complete and sell cer- 
tain machines, including the improvement 
for which these letters patent issued; and 
that in May following, this license was re- 
linquished, and another and different license 
to sell certain of the said machines, was 
substituted; and Seagrave expressly "cove- 
nanted to make no more of said machines 
after this date." If this was a valid con- 
tract, a court of equity will not allow Sea- 
grave to violate his covenant, and defend 
himself by attacking the validity of the 
patent. He must keep bis covenant to desist 
from the manufacture, unless he shows some 
equitable reason why its performance should 
not be decreed. It is open to the defendants 
to allege and prove any facts, which render 
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a specific performance of the covenant in- 
equitable, and great latitude is allowed to 
the covenantor who resists performance. 
The defendants have stated in their answer, 
some circumstances which are relied on by 
their counsel, as furnishing equitable rea- 
sons for preventing the interposition of the 
court. That part of the answer which re- 
lates to this subject, is as follows: 

"Said Seagrave's machine was completed 
and put in use, about nine or ten months, be- 
fore the date when the said Sargent & Fos- 
ter's or Pratt's patent was issued. And said 
Seagrave had no belief, that any patent 
would or could be granted to said Pratt, for 
anything -jontained in his said machine, and 
went on to manufacture his machines in 
good faith, and believing that no one except 
Mr. Carter could have any claim upon him 
for so doing. Said Seagrave had procured 
certain castings, and the malleable iron- 
work, for about five or six hundred of these 
machines, and had completed a few, where- 
upon one of the complainants, Mr. Foster, 
informed him that Pratt had applied for a 
patent for the mode of imiting the knife- 
holder to the rod. Thereupon the said Sea- 
grave replied, that said Pratt had no right 
to a patent for that thing. And said Sea- 
grave told said Foster that if he should final- 
ly succeed in obtaining a patent, which 
should be valid in law, for that particular 
mode of uniting the knife-stock to the rod, 
and if he 'should continue to use it, he would 
make him a fair allowance therefor. But no 
definite arrangement was at that time ef- 
fected between the parties. Meantime said 
Seagi-ave had received several orders for 
machines of a description similar to those of 
Sargent & Foster; the form of these ma- 
chines being such, that they could be built 
slightly cheaper, than the improved machine 
of said Seagrave; whereupon said Seagrave, 
believing then, as he now believes, that he 
had a perfect right to build said machines, 
went on to make them to supply these or- 
ders, leaving the eastings of his own im- 
proved machines unfinished in his shop, to 
be used, whenever this improved machine 
should be called for. While affairs were in 
this situation, neither Pratt's nor Seagrave's 
patent having been granted, an interference 
was declared by the patent office, between 
the claims of the respective applicants. Up- 
on this interference the said Sargent & Fos- 
ter and Seagrave met together, and made 
an arrangement, set forth and embodied in 
contract or paper dated September 6, 1853, 
in part, and in part verbal; said paper is 
hereunto annexed, and marked 'A.' By said 
arrangement and agreement, it was mutual- 
ly agreed, that said Seagrave should with- 
draw all opposition to said Pratt's claim for 
his peculiar mode of uniting the knife-stock 
to the end bt the rod, and should petition 
the patent-office to gfant the said claim, 
which said Seagrave accordingly did, and 
the patent to said Pratt issued immediately 



(Case No. 12,364) SARGENT 

after. On the other hand, the paper mark- 
ed *A,' dated September 6, 1853, was exe- 
cuted and delivered, giving the said Sea- 
grave the right to use said alleged improve- 
ments upon as many machines as he had 
castings for. And for the consideration of 
said Seagrave withdrawing his opposition, 
as aforesaid, it was further agreed, that if he 
should receive a patent for his improve- 
ments, that said Sargent & Foster and Sea- 
grave might use each other's improvements. 
And if a patent should not be granted, he 
should have a right to use said Pratt's im- 
provement, paying to Sargent «& Foster, a 
part of their expense in getting out the pat- 
ent. Upon these terms the arrangement of 
September was made, and the reason as- 
signed by said Sargent, for not putting this 
arrangement in writing at the time, was be- 
cause, he said that such a contract, if in 
writing, might endanger the safety of the 
patent. All three of us took legal advice at 
Worcester, and were so advised by our coun- 
sel. And said Seagrave and the complain- 
ants, believing the advice to be eoiTeet, did 
not have the agreement reduced to writing, 
the respondents trusting to the honor of the 
complainants, but they received the paper 
dated September 6, 1853, at the time, and 
agreed to wait for the remaining writings 
until the issue of the patent After this ar- 
rangement, said Seagrave went on making 
these machines. Soon after, as said Sea- 
grave believes, said Sargent & Foster re- 
ceived the patent of Pratt, and said Sea- 
grave applied to the complainants, to have 
the verbal agreement above stated reduced 
to writing. They refused to do it, and said 
Seagi-ave went on to finish up said machines, 
according to said paper A. While at work • 
on these machines, said Seagrave's patent 
was issued, dated April 18, 1834:. A short 
time after this, and before said Seagrave 
had completed the machines mentioned in 
said paper marked 'A,' said complainants 
commenced a suit against said Seagrave, 
for an alleged violation of said Pratt's pat- 
ent. Upon investigating the facts, said com- 
plainants being satisfied that they had com- 
menced the action wrongfully, and had at- 
tached the property of said Seagrave with- 
out causBj withdrew the action and paid 
their costs. The complainants then offered 
to buy out said Seagrave's patent, and all 
his stock in trade, but the parties could not 
agree upon the price. Failing to make a 
bargain, and the complainants refusing to 
carry out their verbal ari-augement with said 
Seagrave, a new contract was entered into, 
marked *B,' dated May 26, 1854, whereby in 
consideration of complainants' buying for 
$117, all the odds and ends and parts of the 
machines which said Seagrave then had on 
hand, of the description mentioned in paper 
marked 'A' (a sample of which is marked 
'S. H. B.'), it being a machine containing 
the knife-holder loose upon the knife-rod, in 
other words, containing Pratt's alleged im- 
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provement; said Seagi-ave agreed to give up 
all lights acquired by him under and by vir- 
tue of paper marked 'A/ And in pursuance 
of this agreement, said Seagrave sold and de- 
livered to said complainants, all the parts 
of such machines he then had on hand 
(these being separated by the complainants 
and said Seagrave in person, from the parts 
of the other apple paring machines, then on 
liand and mentioned above). And from and 
after that time said Seagi-ave ceased wholly 
from making such machines as contained 
in said Pratt's alleged improvement, and re- 
sumed the manufacture of machines pre- 
viously patented by said Seagrave, adding 
other and further improvements, for which 
he applied for a patent, one of which is the 
mode of connecting the spring which draws 
the knife-rod towards the apple, with the 
knife-rod itself. In no instance has said 
Seagrave made a machine since said last- 
mentioned agreement, having a knife-holder 
united to the knife-rod in the manner de- 
scribed in said Pratt's patent." 

It will be perceived that the defendants do 
not here claim the right to continue the 
manufacture, notwithstanding the covenant. 
On the eontrarj'^ the defence is a denial that 
the covenant has been violated. And my 
opinion is, that if the facts alleged in the an- 
swer were proved, they would not affect the 
validity of the final agreement of May 26, 
1854, which contains the covenant in ques- 
tion. If those facts were tme, there was, at 
the date of that agreement, a controversy 
between the complainants and Seagrave, in 
which Seagrave was equitably right, and in 
the course of which the conduct of the com- 
plainants had been unfaii-; but, assuming this 
to be so, Seagrave, with a knowledge of all 
the facts and under no duress, made the agree- 
ment for a compromise, of May 26th, and the 
complainants executed it on their part, and 
bought the machines and parts of machines, 
and paid for them as agreed. The answer does 
not show any reason to suppose that the 
agreement was unconscientious or unreason- 
able. Seagrave cannot be allowed to go be- 
hind this agreement, especially while he re- 
tains the fruits of it. Moreover there is no 
evidence of the facts alleged in the answer 
respecting these negotiations. The bill al- 
leges, that the agreement of May 26th, was 
entered into by the complainants for the 
sake of avoiding litigation, and because Sea- 
grave was not pecuniarily responsible. The 
answer does not deny either of these allega- 
tions. So far as the motives of the complain- 
ants for entering into the contract are con- 
cerned, and so far as respects the pecuniary 
responsibility of Seagrave, the answer is 
silent; and as to the motive of Seagrave the 
bill charges nothing. The answer goes into 
a history of negotiatious and agreements 
which it alleges preceded this agreement. 
But this is responsive to nothing in the bill, 
which contains no allegations concerning any 
such negotiations or agreements, nor respect- 
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ing the state of the controversy between the 
parties, further than to say, what the answer 
in substance admits, that the complainants 
requested Seagrave to desist from making 
machines which violated their patent. 

Shortly stated, the case is this. The bill 
alleges that a controversy existed, concern- 
ing the violation of a patent, and that an 
agreement of compromise was made by the 
complainants, to avoid litigation, and because 
the defendant was not pecuniarily responsi- 
ble. The answer says nothing on either of 
these points, but goes into a history of the 
controversy which was compromised. I am 
of opinion it is not responsive to the bill and 
is not evidence, and that no sufficient rea- 
son appears, why the compi-omise should not 
be executed on Seagrave's part. 

As to the other question, whether the ma- 
chines made by Seagrave do include in sub- 
stance, the improvement for which the com- 
plainants' letters patent were granted, I am 
of opinion that the infringement is made out 
The improvement patented consists in so at- 
taching the knife block to the rod which 
moves it, as to allow it to rotate round the 
rod at right angles therewith, and thus the 
knife accommodates itself to any irregu- 
larity in the surface of the vegetable to be 
pared. The defendants, instead of making 
the knife thus movable on the rod, have 
made the rod movable in its socket The 
knife block has the same motion; but in one, 
it is around the rod, in the other, it is with 
the rod. The change is so obvious and slight, 
and its practical effect so small, if it be any 
thing, that I cannot consider it introduces a 
substantially new mode of operation, within 
the meaning of the patent law. [5 Stat 117.] 
See Winans v. Denmead, 15 How. [56 U. S.] 
330. It is one of those changes of form mere- 
ly, or of mechanical structure, which would 
not be the subject of a patent, without show- 
ing that some new or materially improved 
result is obtained by it, which is not made 
out in this case. As against Seagrave, I 
think the complainants entitled to a decree 
for an injunction and an account But Lam- 
ed, the other defendant, is merely a work- 
man in the employment of Seagrave. No de- 
cree for an account can be had as against 
him, for he has nothing to do with any prof- 
its; and upon the facts of this case, I enter- 
tain doubt whether he ought to be enjoined, 
upon the footing of Seagrave's covenant I 
observe also, that the prayer for an injunc- 
tion and an account is directed against one 
defendant only. Probably this was by in- 
advertence; but unless the complainants elect 
to dismiss their bill, as against Lamed, and 
to take a decree against Seagrave alone, I 
must consider what is to be the effect of thus 
joining Larned. 

[For other cases involving this patent, see 
Cases Nos. 12,362 and 12,365.] 
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SAKGENT (ROGERS v.). See Case No. 12,- 
020. 

SARGENT (SANGER v.). See Case No. 12,- 
319. 
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SARGENT et al. v. SEAGRAYB. 

[2 Cart. 553.]! 

Circuit Court, D. Rhode Islana. Nov. Term, 
1853. 

Patests— Preliminakt Isjon'ction— Public Ac- 
QuiESCESCE — Requisites — Possession — 

DOOBT OP VaItIDITY. 

1. Though strictly speaking, there can be no 
possession of the exclusive right to an invention, 
until the letters-patent therefor are granted, yet 
under out patent laws, the inventor may make 
and sell, and the public may acquiesce in his 
■claim of right, for two years before his applica- 
tion for letters-patent; and such acquiescence 
may be entitled to weight, in considering his 
title to a preliminary injunction. 

[Cited in Tappan v. National Bank Note Co., 
Case No. 14,100; Andrews v. Hovey, 124 
U. S. 705, 8 Sup. Ct. 679; Blount v. Soeicte 
Anonyme Du Filtre, 53 Fed. 103; Thomson 
Electric "Welding Co, v. Two Rivers Slanufg 
Co.. 63 Fed. 122.] 

2. To make a prima facie title, without a judg- 
ment at law, the patentee must have had such 
aa exclusive possession with the acquiescence 
of the public, as lays a reasonable foundation 
for the presumption of the validity of his patent. 
No precise length of time can be prescribed, dur- 
ing which the possession must have continued. 
It depends on the extent as well as the dura- 
tion of the use or sales of the patentee, the de- 
cree of utility of the invention, the number of 
persons whose interest it is, to question the es- 
<iusive right, and the' completeness of the ac- 
■quiescence in it. 

[Cited in Rein v. Clayton, 37 Fed. 357; Car- 
ter & Co. V. WoUschlaeger, 53 Fed. 576; 
Corbin Cabinet Lock Co. v. Yale & Towne 
Manuf g Co., 58 Fed. 565.] 

3. An unsuccessful attempt to interrupt the 
patentee's possession, strengthens the presump- 
tion in his favor. 

[Cited in Hat-Sweat Manufg Co. v. Davis 
Sewing-Mach. Co., 32 Fed. 402.] 

4. Where sufficient possession is made out, 
a doubt as to the validity of the patent will not 
necessarily prevent an injunction. The court 
will look to the circumstances, and the com- 
parative inconvenience or loss to be occasioned 
by granting or withholding it. 

[Cited in Earth Closet Co. v. Fenner, Case No. 
4,249; Hat-Sweat Manufg Co. v. Davis 
Sewing-Mach. Co., 32 Fed. 403.] 

[This was a bill in equity by James Sar- 
gent and others against Joseph D. Seagrave.] 
o This was an application for a preliminary 
injunction, before a trial at law, to protect 
the exclusive right of the complainants un- 
der lettei*s-patent for an improvement in a 
machine for paring apples, and other veg- 
etables. The letters-patent [No. 10,078] bore 
date on the fourth clay of October, 1833, and 

this motion was heard on the day of 

November, 1855, The bill alleged, and the 
affidavits showed a claim and exercise of the 
exclusive inchoate right, before the date of 



1 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 
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the letters-patent for nearly two years be- 
fore the date of the patent, as well as sub- 
sequent to their date, in the manner and to 
the extent stated in the opinion of the court. 

Geo. T. Cuitis (with whom was Mr. Dev- 
ens), for the motion. 
Jenckes & Hayes, contra. 

CURTIS, Circuit Justice. This is a motion 
for a preliminary injunction to restrain the 
defendant from violating the exclusive right 
of the complainants to make, use, and sell 
an improvement in a machine for paring 
fruit and vegetables. Under a former deci- 
sion of this court,— Sargent v. Larned [Case 
No. 12,364],— machines, like those now pro- 
duced and admitted to have been made and 
sold by this defendant, were held to infringe 
this patent; and no question on tliat point 
is made, at this time. 

No answer has yet been filed, but the valid- 
ity of the letters-patent is denied by an af- 
fidavit of the defendant. He produces sev- 
eral machines, in respect to which, there is 
evidence that they existed before the inven- 
tion, on which these letters-patent are found- 
ed. On the former hearing above referred 
to, I had occasion to examine each of these 
machines, and I then arrived at the conclu- 
sion, that it was so far doubtful whether 
these, or either of them embraced the com- 
plainants' improvement, that it was proper 
the defendant sliould have opportunity to tiy 
that question by a jury, before a perpetual 
injunction should go. 

I do not state here the precise grounds of 
that doubt, because I am not willing in any 
degree to prejudge the question the jury 
must try, and I prefer to reserve my views 
till the witnesses shall have been examined. 

But I will indicate generally, that though 
I thought otljers had approached more or less 
nearly to the complainants' iuvention, yet I 
was not satisfied, that his improvement had 
been so fai- perfected, and reduced to prac- 
tice by them, or either of them, that the 
ground was preoccupied. 
, Still, I thought a more full investigation, 
with the aid of a jury, might produce that 
result, and therefore, that it was proper to al- 
low the defendant, if he should so elect, to 
make the attempt before he should be finally 
enjoined. • 

In this state of my view^s on this subject, I 
am asked to grant a temporary injunction 
until the right can be tried at law. 

The ground upon which the plaintiffs rest 
their claim, is an exclusive possession of the 
right, and the acquiescence of the public 
tlierein since the issue of the letters-patent, a 
period of about two years, and also the ae-. 
quiescence of the public in their claim of a 
right under a caveat, for about two years be- 
fore the date of the patent. 

1 have stated the position in this form, be- 
cause it is quite plain, that, strictly speaking, 
there can be no possession of the exclusive 
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right before the date of the patent; because 
the patent grants that right But it is equally 
dear, that, both before and since the patent 
act of 1S39 (5 Stat. 353), an mventoi- might 
exercise a claim to an inchpate right, which 
was capable of being perfected into a com- 
plete exclusive right, by obtaining letters-pat- 
ent; and that the public may acquiesce in this 
last-mentioned claim. Thus before the act of 
1839, the inventor might, in the course of ex- 
perimental trials of his invention, bring it to 
the knowledge of the public, and at the same 
time make known, that he was about to apply 
for a patent, to secm'e to him the exclusive 
right therein. This would be a claim to such 
inchoate right on his part; and if no one 
should construct the machine, that would be 
evidence of an acquiescence, by the public, in 
his claim. And since the act of 1839, he may 
sell any number of his machines to the public, 
during any period less than two years, accom- 
panied by a daim to the inchoate right, suf- 
ficient to show an intention not to abandon it 
to the public. This would be evidence that he 
made such a claim; and so far as the public 
should purchase of him, and not construct 
themselves, it is evidence of the public acqui- 
escence in his inchoate right, more or less 
strong according to the number of instances of 
such sales, and the importance of the machine 
to the public. And, although this is evidence 
of claim and acquiescence only in the Inchoate 
right, and not in the completed legal right 
upon which the complainants rely here, yet, in 
my judgment, it is not without weight. In 
Gayler v. Wilder, 10 How. [51 U. S.] 477, it 
was held, that where an inventor assigned his 
invention, and then took letters-patent in his 
own name, the legal title under the patent en- 
ured, by force of the assignment, to the as- 
signee. Because the right granted by the pat- 
ent was the same, in a complete state, as tlie 
assignment conveyed in an indicate state. 
And when the inventor asserts this inchoate 
right, and the public acquiesces in it, the 
claim, and the acquiescence therein, relate to 
the same right afterwards perfected by the 
patent. Not that I think such a daim and 
acquiescence would alone be sufficient, in any 
ease which has occurred to me. But it must 
be taken along with the other facts respect- 
ing possession, and may have a tendency to 
fortify the prima facie title of the patentee. 

It appears that during the period which 
elapsed between the invention, and the date 
of the patent, the complainants made and sold 
about 11,000 of these machines; and that, 
since that date, they have made and sold 105,- 
000, at an average profit of about thirty-five 
cents each; and there is evidence tending to 
prove that large dealers have bought of the 
complainants, gi-eat numbers of these machines, 
paying them what was considered by them a 
high price, having reference only to the labor 
and materials necessary to build them. Nor 
is there any evidence of such an interruption 
of the exclusive possession of the complain- 
ants, as has any tendency to weaken the pre- 



sumption in favor of their title, arising froro 
their enjoyment, and the acquiescence of the- 
public therein. An unsuccessful attempt to in- 
terrupt a possession strengthens the presump- 
tion which arises from it. It tends to show 
that persons have found it for their inta-est 
to question the right, that they have questionetl 
it, and for a time have refused to submit to- 
it; but on inquu-y have submitted. Such sub- 
mission is the most persuasive kind of acqui- 
escence. There can be no doubt that the evi- 
dence of acquiescence by the public, in the- 
exclusive enjoyment of this right by the com- 
plainants, is ample, provided it has been of 
sufficient duration in point of time. In Foster 
V. Moore [Case No. 4,978], I had occasion to 
consider a similar question, and came to the- 
conclusion that it was not possible to fix any 
term of years, during which the exclusive pos- 
session must have continued; but that each, 
case must depend on its own circumstances. 
Those circumstances being the extent of the- 
use or sales by the patentee, the degree of util- 
ity of the invention, and the number of per- 
sons whose business is affected by it, and who- 
are interested to question the exclusive rights 
and the completeness of the acquiescence in it- 
In Orr v. Littlefidd [Id. 10,590], my predeces- 
sor came to the same conclusion. The cases- 
he has collected fully support the position. 

Considering the circumstances of this case„ 
I think the dm-ation of the possession suffi- 
cient. The number of persons who have pur- 
chased these machines of the complainants, i& 
far greater than it has been, in any other case 
with which I am acquainted. The profit of 
manufacturing them, and the consequent in- 
ducement to deny their exclusive right are 
also great Nor do I disregard some other spe- 
cial circumstances. The plaintiffs obtained a 
final decree in equity against the brother of 
the defendant, pei-petually enjoining him from 
fuxther infringement of the patent It is true, 
this was on the footing of a covenant, by 
which he had estopped himself from making 
the machines. It is true also, that it was and 
is open to the defendant, to contest the valid- 
ity of the complainants' title. But, of several 
persons, who have a right to contest a title,, 
one may have a better defence to an applica- 
tion for a preliminary injunction than another. 
The court looks to the particular circumstances, 
to see what degree of inconvenience would be- 
occasioned to one party or the other, by grant- 
ing or withholding the injimetion; and whetlier 
the defendant has voluntarily placed himself 
in the position to be subject to that incon- 
venience. Now it is admitted, that the defend- 
ant began to manufacture these machines, aft- 
er he knew his brother had been enjoined, 
and that the court had decided that to make 
them was an infringement of the complainants' 
patent. He voluntarily assumed the position 
of infringing an existing patent, in the validity 
of which, his brother had so far acquiesced as 
to be enjomed, and in the validity of which 
great numbers of other persons had acquiesced. 
This does not prevent him from contesting its 
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validity. But it does prevent him from al- 
leging that any particular hardship attends his 
case, -when the court decides that the apparent 
title of the plaintiffs is such, that he must 
refrain from further infringing, until he has 
proved the invalidity of the patent on a trial 
at law. 

It was argued, that inasmuch as the court, 
upon an examuiation of the defendant's evi- 
dence, has some douht concerning the validity 
of the patent, there should he no injunction. 
But I take it to be settled, that sufficient pos- 
session, such as I consider to be proved hi 
this case, will outweigh graver deubts than I 
entertain. Lord Eldon, hi Hai-met v. Plane, 
14 Yes. 130, said, possession would warrant 
an injimction even where great douht was 
felt, whether the patent was valid; and if I 
understand his views of that case correctly, 
he had quite a decided opinion that the speci- 
fication must prove defective on the ti-ial which 
he ordered. Yet he retained the injunction. 

Let an injunction issue till the fm'ther order 
of the court. But it will be dissolved, unless 
the complainants bring the action at law to 
trial at the next term, or then show sufficient 
cause for not dohig so. 

[For other cases involving this patent, see 
Cases Nos. 12,362 and 12,361.] 
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Case No. 1S,366. 

SARGENT V. YALE LOCK MANUF'G CO. 

[17 Blatchf. 2M; i 4 Ban. & A. 574; 17 O. G. 
105.] 

Circuit Court, S. D. New York. Oct. 29, 1879. 

Patests— Damages— REnucTiox of Pkices— Title 
TO Recover, 

1. Reduction of prices and consequent loss of 
profits, caused to a patentee by the competition 
of an infringer, is a proper ground for awarding 
damages against the innringer. 

2. In this case, on the evidence, it was held, 
that the reduction of prices by the plaintiff on 
safe locks containing his patented invention, 
was directly and solely caused by the defendant's 
infringement, after allowing a proper sum for 
any other patented device contained in the de- 
fendant's locks, and for any other causes which 
gave to the defendant an advantage in selling 
his locks. 

[OitfJd in Pitch v. Bragg, 16 Fed. 247.] 

3. The plaintiff, as owner of the patent, was 
held to be entitled to recover the damages, al- 
though he might be accountable to a copartner 
for a part of them, as the copartner could not sue 
for them. ' 

[This was a bill in equity by James Sar- 
gent against the Yale Lock Manufacturing 
Company for the infringement of reissued 
letters patent No. 4,696, granted to plaintiff 
Jan. 2, 1872, the original letters patent hav- 
ing been granted August 28, 1866 (No. 57,- 
574). After a hearing on pleadings and proof, 

1 [Reported by Hon. Samuel Blatchford, Cir^ 
cuit Judge, and here reprinted by permission.] 
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an interlocutory decree was entered, finding 
the reissued patent to be valid, and to have 
been infringed, and awarding a perpetual in- 
junction and an account for profits and dam- 
ages. A reference was made to a master, 
who reported §7,771 damages in favor of 
plaintiff. The cause is now heard on excep- 
tions to the master's report] 

Edmund Wetmore and George T. Curtis, 
for plaintifE. 
Frederic H. Betts, for defendant. 

BLATCHFORD, Circuit Judge. The mas- 
ter reports, that there is no basis, from the 
proofs adduced before him, to find what prof- 
its have been made by the defendant by the 
use of the "turning bolt," (the infringing de- 
vice,) in the locks made and sold by it; and 
that, therefore, on the testimony before him, 
he cannot find what profits, if any, are due 
from the defendant for the use of the "turn- 
ing bolt." 

The patent on which this suit is brought is 
a re-issue granted January 2d, 1872. The 
master reports that, after that time, and in 
1873, in consequence of the defendant's offer- 
ing and selluig to the plaintiff's principal cus- 
tomers, and to the trade generally, locks con- 
taining the infringing device, at a less price 
than the plaintiff, was obtauiing, a reduction 
of prices was enforced on the plaintiff, such 
reduction being, in round numbers, $1 on each 
No. 5 lock, and ?2 on each No. 3 lock. Ex- 
ception one of the defendant is to such find- 
ing and report, and alleges that the mas- 
ter should have reported that no such reduc- 
tion was enforced, and that there was no 
proof of the amount of any reduction caused 
by the defendant's infringement, and that 
there was no method of computing such re- 
duction, even if it actually existed. 

The master also reports, that it is "in evi- 
dence, that, during the period covered by the 
accounting, the plaintiff could have manufac- 
tured, in addition to the locks he did manu- 
facture, and without materially increasing his 
manufacturing facilities, all the locks manu- 
factured and sold by the defendant. Excep- 
tion two of the defendant is to such finding 
and report, and alleges that the master 
should have reported that no such additional 
manufacture by the plaintiff was possible, or 
that it was impossible without a very great 
extension of his facilities. 

The master also reports, that it is in evi- 
dence, that, during the period covered by the 
accounting, the plaintiff would have made 
sales to many of the persons who were in- 
duced to purchase from the defendant, at his 
own established prices, had not the defendant 
offered its locks at lower prices. Exception 
three of the defendant is to that part of the 
report, and alleges that the master should 
have found and reported that no such sales 
would have been made, or that, even if made, 
they would not have been at the plaintiff's 
own established prices. 



SARGENT tCase No. 12,366) 

The master also reports, that the plaintiff 
has suffered damage in respect to the mat- 
ters to which exceptions two and three relate. 
Exception fom- of the defendant is to that 
part of the report, and alleges that the master 
should hare found and reported no damage 
whatever from the competition of the defend- 
ant. 

The master further reports, that the locks 
sold by the defendant contained, in addition 
to the "turning bolt," a device patented by 
the Kosner patent, for which infringement a 
claim is made against the defendant, in an- 
other suit; that, as to the proportion of the 
reduction of prices above set forth, which 
should be allowed to the device claimed under 
the Rosner patent, it is claimed by the plain- 
tiff, and nowhere effectually disputed by the 
defendant, "that, in computing the profits on 
these locks, one-third belonged to and was 
charged by him to the Rosner patent;" and 
that, admitting this proportion, and allowing, 
in addition thereto, for any superior external 
attractions of the defendant's locks, and for 
the number of combinations which they had 
over those of the plaintiff, and for tlie shape 
of the ease of the lock, and for the commer- 
cial success of the defendant in effecting 
sales, where the plaintiff would have failed, 
the master is of opinion that the plaintiff is 
entitled to recover from the defendant, as 
damages, one-half of the amount of the reduc- 
tion in prices caused by the defendant since 
January 2d, 1872, that is, on 1,009 No. 3 locks, 
?1 per lock, being $1,009, and on 13,52-i No. 5 
locks, at 50c. per lock, ?6,762, being a total 
of ?7,771. Exception five of the defendant 
excepts to the finding and report, that the 
plaintiff is entitled to recover from the de- 
fendant, as damages, one-half of the amount 
of the reduction in prices caused by the de- 
fendant since January 2d, 1872, and alleges 
that the master should have reported "no re- 
duction in prices, or no proof of such," caused 
by any infringement by the defendant since 
said date, and "hence no damages" to the 
plaintiff, "and, consequently, no method of 
calculating them." Exception six of the de- 
fendant excepts to the report for that the 
master erred in making the apportionment of 
the alleged reduction in the plaintiff's prices, 
charging one-half thereof to the alleged in- 
fringement of the "turning-bolt" patent, and 
alleges that no basis existed, in the proof or 
in law, for such or for any apportionment, 
or for any award of damages. Exception 
seven of the defendant excepts to the report 
for that the master erred in assessing dam- 
ages which are not the damages suffered by 
the_ plaintiff, but are those suffered by the 
firni of Sargent & Greenleaf, and alleges that 
the master should have reported, that the 
damage, if any, found to have been suffered 
by said firm, is not the damage of the plain- 
tiff, who is only one member of said firm, but 
that the plaintiff's damage is merely a por- 
tion thereof. Exception eight of the defend- 
ant excepts to the report for that the master 
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erred in finding and reporting, as damages, 
the sum mentioned in his report, or any dam- 
ages whatsoever, and in not reporting that 
there was no proof of any actual damage suf- 
fered by the plaintiff from the alleged ui- 
fringement. 

The defendant contends that the competi- 
tion of the defendant was not the sole cause 
of the reduction of the plaintiff's prices, and 
that the proportionate effect of the defend- 
ant's competition is not attempted to be esti- 
mated or ascertained by the proofs. It al- 
leges that the defendant is not responsible for 
the reduction made in 1873; that there were 
many other causes which contributed to this 
reduction; and that the lowering of prices 
was caused principally by the competition of 
other fire-proof safe lock makers, and, nota- 
bly, the New Britain Lock Co., by the fact 
that safe makers were making and threaten- 
ing to make their own safe locks, and by the 
general lowering of the prices of material and 
labor and the depression of business. Reduc- 
tion of prices and consequent loss of profits, 
enforced by infringing competition, is a prop- 
er ground for awarding damages. The only 
question is as to the character and sufficiency 
of the evidence, in the particular case. I 
think, that, on the whole evidence, the reduc- 
tion of prices by the plaintiff, after January 
2d, 1872, on safe locks containing his inven- 
tion, is shown to have been directly and sole- 
ly caused by the defendant's infringement 

The master, in his report, allows damages 
only for the reduction of prices on the locks 
sold by the plaintiff, that is, 1,009 No. 3 locks 
and 13,524 No. 5 locks. Although the mas- 
ter states that the plaintiff suffered damage 
in losing the sale of locks sold by the defend- 
ant, he awards no damages for that cause. 
He confines his award to the loss on the locks 
which the plaintiff sold. 

The defendant also contends, that the plain- 
tiff is not entitled to recover from the defend- 
ant, as damages, the entire amount of the re- 
duction enforced by the defendant's compe- 
tition, but only the damages occasioned by 
the effect of the presence of the infringe- 
ment; that the burden of proof is on the 
plaintiff to fix the value of, and to separate 
the effect of, the infringing devices; that he 
failed to do so by any proper proof; and that 
no basis was afforded to the master on which 
such damages could be computed. But, as 
the master allowed damages only for the re- 
duction of prices on the locks sold by the 
plaintiff, and as the essential feature of those 
locks was the "fuming bolt" device, and as 
an essential feature of the infringing locks 
was the infringing "turning bolt" device in 
them, and as the plaintiff could not sell his 
"turning bolt" device unless it was embodied 
in a lode, and as he was thereby enabled to 
make his profit on the entire lock, and as he 
was deprived, by the acts of the defendant 
in selling at low prices locks containing the 
patented "turning bolt" device, of the profit 
he would otherwise have made on the locks 
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v/Meb. lie actually sold containing the "turn- 
ing bolt" device, it seems plain that the de- 
fendant's infringement must be held to have 
caused the entire loss of the plaintiff by the 
reduction of prices, after allowing a proper 
sum for any other patented device contained 
in the defendant's locks and for any other 
causes which gave to the defendant an ad- 
vantage in selling its locks. This is the ba- 
sis on which the master proceeded, and it 
seems to me, on a consideration of the evi- 
dence, that the master has made all proper 
allowajices and has arrived at a coirect con- 
clusion in fixing, as damages, one-half of the 
amount of reduction in prices. 

The plaintiff, as the owner of the patent, is 
entitled to recover the damages in this case. 
He may be accountable to his copai-tner for 
a part of them, but the copartner could not 
sue, on the patent, for such damages or any 
part of them. 

Exceptions 2, 3 and 4 are oven-uled, as im- 
material. The other exceptions are overruled 
on the merits. 

[NOTE. A final decree was entered for the 
plaintiff for $7,771 damages and ?650.17 costs. 
The defendant then appealed to the supreme 
court, where the decree of the circuit court was 
reversed as to the award of costs, and affirmed 
in all other respects, with interest until paid. 
The cause was remanded to the circuit court, 
with a direction to modify the decree. Each 
party was to pay his own costs in the supreme 
court, and* one-half of the expense of printing 
the record. 117 TJ. S. 536, 6 Sup. Ct. 934.] 
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SAHGENT V. YALE LOCK MANUF'G CO. 

[17 Blatchf. 249; i 17 O, G. 106; 4 Ban. & A. 
579.] 

Circuit Court, S. D. New York. Oct. 29, 1879. 

Patents— Account— Profits— Saving from Loss 
— Estimates— Manner of Fixing Damages. 

1. The interlocutory decree in a suit in equity 
for the infringement of a patent, referred it 
to a master to take an account of the plaintiff's 
damages and of the defendant's profits. The 
master reported that there were no damages and 
no profits, but that the plaintiff was entitled to a 
compensation for the use of his patent by the 
defendant. It appeared that the use of the 
patent restored the salable character of the 
article the defendant made, and thus saved 
the defendant from loss: JScId, that the money 
value of such advantage could be recovered, as 
compensation. 

2. Opinions and estimates as to such value are 
not competent evidence. 

3. The amount paid by the defendant for a 
license to use another patented invention, which 
he used after he ceased to infringe the plain- 
tiff's patent and in substitution for the plaintiff's 
device, was held to be the proper measure of 
the value of the invention to the defendant. 

[This was a bill in equity by James Sar- 
gent against the Yale Lock Manufacturing 
Companj' for an injunction to restrain the 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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infringement of letters patent No. 98,622,. 
granted to plaintiff Januaiy 4, 1870.] 

Edmund Wetmore and George T. Curtis, for 
plaintiff. 
Frederie^H. Betts, for defendant. 

BLATCHFORD, Circuit Judge. By the in- 
terlocutory decree in this case, it was refer- 
red to the master "to ascertain, and take and 
state and report to the court, an account of 
the damage sustained by the complainant, 
and of the gains, profits and advantages 
which the said defendant has received, or 
which have arisen or accrued to it, since the 
4th day of January, 1870, from infringing 
the said exclusive rights of the complainant 
by the manufacture, use or sale of the said 
improvements set forth and described in said 
letters patent." 

The master reports, that, in the summer of 
1869, the plaintiff had picked a lock of the 
defendant's in a safe; that this made it nec- 
essaiy to discover a device to protect such 
lock; that the plaintiff then invented, for 
such purpose, the device covered by the pat- 
ent in suit; that this accounting is upon such 
patent; that the device so patented was of no . 
use or benefit to the plaintiff in the manu- 
facture of his own locks, and was of no use 
or benefit to any manufacturers of locks other 
than the defendant; that the plaintiff never 
parted with his patent, or any interest in it, 
or granted any license under it; that it is 
not a question of damages, for the. plaintiff 
did not make, or sell, or license others to use, 
his invention; that it is not a question of 
profits, because none have been shown, as 
such; and that it is a question of compensa- 
tion to the plaintiff, for the benefit derived by 
the defendant from the use of his invention. 
The master then sets forth, that a witness, 
Hunger, estimated the value of the plain- 
tiff's device to the defendant at $10 per lock, 
for the double dial and No. 2 locks, and ?5 
for No. 3; and he also sets forth the testi- 
mony of a witness, Cady, as to the value of 
the plaintiff's device to the defendant; and 
he adds, that the testimony of those two "wit- 
nesses does not form a basis upon which the 
master can make a computation of the money 
value of the device, which the defendant 
should pay to the plaintiff, it being the opin- 
ion and estimate only of 'those witnesses. 
The master then proceeds to say: "The de- 
fendant, however, offers a method for calcu- 
lating the value of Sargent's device; for, in 
1872, it abandoned the use of Sargent's in- 
vention, and adopted the devices claimed in 
a patent granted to Emory Stockwell, dated 
July 25th, 1871, and for which it pays royalty 
as follows: On the double-dial lock, per lock, 
$1; on the No. 1, (old No. 2,) 75 cents; on the 
No. 3, 50 cents. It is fair to believe, that the 
patentee, Stockwell, in accepting these royal- 
ties, was induced thereto by other considera- 
tions than the actual value of his invention. 
He had been, for a long time prior to his in- 
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vention, was then, and still is, in the employ- 
ment of the defendant company. His time, 
paid for by the company, had heen frequently 
employed in experimenting for its benefit 
His relations with, and continued employ- 
ment by, the defendant company, must have 
controlled the bargain made with it for its 
use of his said invention. What value or what 
amount should be added, to the royalty paid 
Stoekwell, to represent these considerations? 
We have two factors, one known, i. e., the 
money value paid Stoekwell; the other un- 
Ijnown, i. e., the consideration inducing Stock- 
well to accept the same. Judge McKennan, 
of the Third circuit, in his opinion on the 
■coming in of the master's report, in the case 
of Wetherill v. The New Jei^ey Zinc Co. [Case 
No. 17,464], said, m substance, that, where 
there were two factors, the value or propor- 
tion of one of which was known, and the oth- 
er unknown, and which cooperated with each 
other, they must necessarily be treated as co- 
equal in their contribution to the joint result 
Following this principle, I am of the opinion, 
that, to the royalties paid to Stoekwell, (a 
known factor,) there should be added an 
equal amount to represent the considerations 
{an unknown factor) which caused him to ac- 
cept those royalties, to determine the fair 
value of his (Stockwell's) invention. As the 
defendant company used the invention of the 
complainant until the discovery of Stoekwell, 
it seems equitable to allow complainant, for 
tlie use of his patented device, an amount equal 
to the value, above shown, of Stockwell's sub- 
sequent invention, during the period his de- 
vice was used by the defendant I, there- 
fore, find, that the complainant should re- 
cover from the defendant company, as fol- 
lows: On 250 double-dial locks, $2 per lock, 
$500 ; on 31 No. 1 locks, ?I 50 per lock, $4f; 50; 
on 255 No. 3 locks, ?1 per lock, $255; total, 
^SOl 50." 

The plaintiff excepts to the finding of the 
master, that the testimony of the witnesses 
Hunger and Cady does not form a basis upon 
which the master can make a computation of 
the money value of the device, which the de- 
fendant should pay to the plaintiff, for the 
reason that the estimate and opinion of ex- 
perts is competent evidence of value hi cases 
like the present. The plaintiff also excepts, 
'in that the master bases his finding of the 
amount due the plaintiff on the i-oyalty al- 
lowed Emoiy Stoekwell, and the circumstance 
of Stockwell's employment by the defend- 
ant, as set forth in the report, and does not 
take into consideration not only the said cir- 
cumstance, but the opinions of the witnesses 
Hunger and Cady, and the other circumstan- 
tial evidence in the case relating to the re- 
quirements of the market, the effect of the 
plaintiff's picking of the defendant's lock, the 
impossibility of substituting any other de- 
vice, except the patented device, to serve the 
same purpose, during the period when said 
patented device was used by the defendant, 
and all the other evidence introduced by the 
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plaintiff. The plaintiff also excepts to the 
finding of the master, that the compensation 
due to the plamtiff is $801 50, for the afore- 
said reason, and because it is calculated with- 
out taking into consideration all the evidence 
and circumstances tendmg to prove and es- 
tablish the actual amount due from the de- 
fendant to the plaintiff. 

The defendant excepts to the finding and re- 
port of the master awarding any "compensa- 
tion" to the plaintiff, because the master had 
reported that the plaintiff "did not suffer any 
damage," and that no profits on the part of 
the defendant were shown, and because the 
interlocutory decree only authorized the mas- 
ter to assess damages and take an account of 
profits, and the master had no jurisdiction or 
power to estimate, find oi; report what he 
deemed a compensation to the plaintiff. The 
defendant also excepts because the master 
reports that any compensation to the plaintiff 
could be measured by the amount of royalty 
paid by the defendant to Stoekwell for the 
use of his patented device. It also excepts to 
so much of the report as states that anv 
amount or value should be added to the roy- 
alty paid to Stoekwell; and to so much of 
the report as states that there were any con- 
siderations inducmg Stoekwell to accept the 
royalty specified as paid to him, other than 
the mere payment thereof; and to the find- 
ing, that the plaintiff should recover from 
the defendant the sum reported, or* any sum. 

The master was right in reporting a com- 
pensation to the plaintiff. Such compensation 
was either damages to the plaintiff or ad- 
vantage to the defendant It was the value 
of the use of the invention to the defendant. 
The defendant's lock became unsalable, and 
the use of the plaintiff's patented device re- 
stored its salable character. By using such 
device the defendant was saved from loss. 
This was an advantage which, on proper evi- 
dence, may be measured by a money value, 
and recovered. Cawood Patent, 94 U. S. GOo' 
710. 

I think the master was right in rejecting 
the estimate of the witness Hunger, and the 
general evidence of the witness Cady. I also 
think, that, under the circumstances of this 
case, the proper measure of the value of the 
invention to the defendant was the amount 
it paid Stoekwell for a license under his pat- 
ent, and that there is no sufficient ground, in 
the evidence, for adding anything to that 
amount The amount of the plaintiff's recov- 
ery must be limited to ?400.75. The plain- 
tiff's exceptions are disallowed. Exceptions 
one, two and five of the defendant are dis- 
allowed, and exceptions three and four of the 
defendant are allowed. 

[NOTE. On final hearing, on bill, answer, 
repheation, and proofs, there was a decree for 
S^^^ ^^"^P^^^°^°* ^^^ ^^ injunction, and for 
?400.<5 damages and costs. From this decree 
defendant appealed to the supreme court where 
the decree of this court was reversed, and the 
cause remanded, with directions to dismiss the 
bdl. 117 Lf. S. 373, 6 Sup. Ct. 931.] 
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SAHGENT lilANUF'G CO. v. WOODRUFF 
et al. 

[5 Biss. 444.3 i 

<Jircuit Court, W. D. Wisconsin. Oct., 1&73. 

Patents — Prelimisaky Isjusctiox — Presomp- 
tion phom isscaxce op letters patent. 

1. The ruling of a federal court in one circuit 
on a motion in a patent case is not a sufficient 
decision upon the merits to warrant another 
<:ourt in issuing a preliminary injunction where 
the infringement is positively denied. 

[Cited in Cornell t. Littlejohn, Case No. 3,- 
238.] 

2. Where the defendant is manufacturing un- 
<ler letters patent, the presumption is that he is 
Jlot infringing, and unless the court can see, 
from an inspection alone of the patent, that it 
is an infringement, the court will not issue an 
injunction until after a full hearing. 

[Cited in Edison Electric Light Co. v. Beacon 
Vacuum Pump & Electrical Co., 54 Fed. 
679.] 

This was a bill for an injunction, to re- 
strain the defendants [Henry S. Woodruff 
Aud others] from infringing letters-patent for 
4in improved buckle, granted to A. H. Cole, 
October 10, 1865, and of letters-patent for 
4in improvement in bucldes, re-issued to one 
JTohn W. Mashmyer, assignee of Samuel S. 
Sargent, dated the 13th day of April, 1873. 

E. W. Stoughton, for complainant. 
J. A. B. Cassoday, for defendant Wood- 
ruff. 

HOPKINS, District Judge. The complain- 
ant moves for a preliminary injunction on 
the bill and affidavits in support thereof. 
The defendant Woodruff has answered, and 
presented and read with his answer, in op- 
position to the motion, divers affidavits of 
parties skilled in the business, to the effect 
that the buckle manufactured and sold by 
liim is not an infringement of the complain- 
arnt's patents above mentioned or either of 
them. The defendant also sets up in his an- 
swer that on the 9th day of January, 1872, 
"he obtained letters-patent for an improved 
buckle, under which he is manufacturing 
•and selling the buckles complained, of. His 
"buckle is known in the trade as the "Cham- 
pion" buckle, and has met -with very- general 
approval and is extensively used. On the ar- 
gument the complainant's counsel based the 
right to an injunction principally upon the 
■Cole patent, -which buckle is known common- 
ly by the trade as the "Cole Wedge" buckle. 
The complainant sets out in his bill that in 
a case pending and tried in the circuit court 
for the Northern district of New York, be- 
fore Judge Woodrafe, brought by one Wil- 
liam li. Starr, deceased, against Frazer and 
Bm-ns, the validity of the complainant's pat- 
ents was established, and an injunction was 
■therein granted restraining those defendants 
from manufacturing and selling a buckle 

1 [Reported by Josiah H. Bissell, Esq., and 
There reprinted by permission.] 



known as the "Eureka" buckle, -which T?as 
the invention alleged in that case to infringe 
upon the Cole Wedge patent buckle, and 
that a decree was entered therein perpetually 
enjoining those defendants from the manu- 
facture and sale of the Eureka buckle; that 
the defendants in that suit then refrained 
from manufacturing the Eiureka, but continu- 
ed to manufacture the Champion under an 
agreement with this defendant; that after- 
-wards an application was made to that court, 
Judge Woodruff presiding, for an attachment 
against the defendants therein for violating 
the injunction in manufacturing and selling 
the Champion buckle, and that after hearing 
the paities on that motion the court adjudged 
the defendants guilty, holding that the Cham- 
pion infringed upon the Cole Wedge patent. 
It does not appear, nor is it alleged, that the 
question of infringement involved in this 
suit has' ever been tried in any other manner 
than on that motion. The papers in this case 
show that at the trial of that case the de- 
fendants therein -were manufacturing the 
Champion as well as "the Eureka, notwith- 
standing which, however, there was no 
charge or claim then made, that this defend- 
ant's invention, the Champion buckle, was 
an infringement of the Cole Wedge buckle. 
If that court had tried the question of in- 
fringement involved in this suit, in the usual 
and formal mode of trying such questions, 
I should regard the decree as sufficient, prima 
facie, to authorize the granting of the pre- 
liminary injunction prayed for herein. For 
after one fair trial of the question on its 
merits in one court, other courts should pre- 
sume the decision to be right, and follow it, 
so far, at least, as to restrain all parties pre- 
liminarily from manufacturing or selling the 
illegal or piratical article" in another suit, 
founded upon the same right and involving 
the same question. But I do not think the 
decision of the learned judge on that mo- 
tion sufficient to warrant another court, in a 
suit where the infringement is positively de- 
nied, in granting a preliminary injunction 
without reference to the facts proven in the 
case before it. 

The defendant's counsel contended, with a 
good deal of force and reason, that the plain- 
tiff therein, the assignee of the Cole Wedge 
patent, did not then consider the Champion 
as an infringement of the Cole patent, for if 
he had he would have raised the question on 
the trial, as the defendants therein were 
manufactm'ing the Champion at that time, 
as well as the Eureka. This position 6t the 
defendants is not easily answered. It, at 
least, tends to show that the infringement is 
not so manifest as the complainant's counsel 
now pronounce it. I cannot, therefore, re- 
gard the decision of his honor, Judge Wood- 
ruff, as conclusive, or as sufficient authority 
upon the question of infringement, without 
reference to the facts appearing on this mo- 
tion, to grant the injunction asked for, but 
must look into the motion papers and see 
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how the question appears from them. In ex- 
amining this question it must he home in 
mind that the defendants are not pirating 
upon the rights of the complainant. They 
have ohtained and are acting under letters- 
patent from the proper authority, and the 
same presumption follows from their letters 
as from the complainant's. The presumption 
is that the huckle is not an infringement, and 
a party acting in good faith under such let- 
ters-patent is entitled, on an application of 
this character, to claim with great force the 
presumption springing from the issuance of 
the letters. This consideration on the final 
hearing may not be entitled to as great 
weight as now, for it is clear that the de- 
cision of the eommissionei-s of patents is not 
conelusiye or binding upon the courts. They 
may annul and vacate a patent unquestion- 
ably, but tmtil the claimant has had a full 
and fair opportunity to try that question of 
fact before a court, he should not be en- 
joined, unless an inspection alone of the in- 
"s'ention should most clearly convince the 
court of the infringement. This is the well- 
settled doctrine of the courts on this ques- 
tion. Winans v. Eaton [Case No. 17,861]; 
Parker v. Sears [Id. 10,748]; Goodyear v. 
Dunbar [Id. 5,570]; American Nicholson 
Pavement Co. v. City of Elizabeth [Id. 312]. 
In the latter case Justice Strong, who de- 
livered the opinion of the court, says: "The 
grant of the letters-patent was virtually a 
decision of the patent office that there is a 
substantial difference between the inventions. 
It raises the presumption, that, according to 
the claims of the latter patentees, this in- 
vention is not an infringement of the earlier 
patent. This presumption, although it may 
be overcome, is not to be disregarded in con- 
sidering a motion for a preliminary injunc- 
tion." The granting of an injunction in pat- 
ent cases is discretionary as in other equity 
cases; and where the equity of the bill is 
fully denied it is not usual to grant one. In 
this case the fact of infringement is fully de- 
nied by defendant's answer under oath, and 
in support of which he has filed the affidavits 
of eleven persons, who profess to be skilled 
in such matters, to the effect that the Cham- 
pion is not an infringement of either the 
Cole Wedge or Mashmyer iDatents. The re- 
spective parties have also presented to the 
court their several letters-patent, and speci- 
mens of their buckles, and have made vari- 
ous experiments, to test the quality and op- 
eration of each, the one to show their iden- 
tity and the other their dissimilarity, from 
which I do not see the infringement suf- 
ficiently clear to warrant me in granting the 
complainant's motion. I think it better to 
let the parties continue to manufacture their 
respective articles at their peril until the 
question can be determined upon evidence 
taken in the ordinary way, rather than to 
express any decisive opinion upon the ques- 
tion at this time, based upon the ex-parte 
affidavits of the parties themselves and of 



other witnesses, claimed to be interested in. 
this matter. 
The motion is therefore denied. 

NOTE. Preliminary injunctions are ad- 
dressed to the discretion of the court, and in 
cases of new patents will not ordinarily be 
granted until the patent has been established 
by an action at law. But if it has been in long 
use, ' which may fairly create the presumption 
of an exclusive right, the court will in such a 
case ordinarily interfere by prehminarv injunc- 
tion." 2 Story, Eq. Jur, § 934; Gooclyear v. 
Day [Case No. 5,569.] 
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SARVEN V. HALL et al. 

[9 Blatchf. 524; 5 Fish. Pat. Cas. 415; 1 O. G. 
437; Merw. Pat. Inv. 435.] i 

Circuit Court, D. Connecticut. April 23, 1872. 

Patents— Reissue — Carriage "WnEEi, — Specifi- 

CATIOSS— AGGREGATION OF DEVICES. 

1. A reissued patent cannot be sustained bv 
extrinsic proof that the patentee was the in- 
ventor of all that is claimed in it, if what is so 
claimed was not shown or suggested in the 
original specification, drawings, or model. 

[Cited in Giant Powder Co. v. California Pow- 
der Works, Case No. 5,379.] 

2. Defects or insufficiencies in the description 
of anything which is found in any form in the 
original specification, drawings, or model, may 
be supplied in the reissue. 

3. The specification of the original letters pat- 
ent gi-anted to J, D. Sarven, June 9th, 1857, 
for an improved carriage wheel discloses two de- 
vices—one consisting of spokes, whereof a part 
are tenoned into a wooden hub, and a part arc 
in wedge form, not thus tenoned; the other 
consisting of flanged collars applied to the 
hub and the spokes therein, whether the spokes 
are constructed in the manner last named, or hi 
any other manner, the specification pointing out 
the application of flanged collars to a wheel 
containing the ordinary number of spokes, in 
which it is probable, at least, tliat the extra 
or increased number of Sfiokes not tenoned into 
the hub are omitted. 

4. The reissued letters patent granted to said 
Sarven, September 6th, 1870, on the surrender 
of said original patent of 1857, in declaring that 
the invention embraces the combination of the 
flanged collars with a wooden hub into which 
the spokes are tenoned, without including the 
wedge-form spokes, or the solid bearing of the 
spokes upon each other exterior to the hub, do 
not embrace a device not found in the record of 
the original patent. 

5. The first claim of said reissued patent, 
namely, "A carriage wheel constructed with the 
spokes combined with a wooden hub by tenons 
entering mortises in said hub, and with each 
other, in such manner that a solid belt is formed 
around the said hub, substantially as before set 



1 [Reported by Hon. Samuel Blatchf ord. Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and opinion are fi-om 9 Blatchf. 524, 
and the statement is from 9 Pish. Pat. Cas. 415. 
Jlerw. Pat. Inv. 435, contains only a partial re- 
port.] 
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forth," is limited to a solid belt fonnea by alter- 
nating tenoned spokes with wedge-formed 
spokes not tenoned, and is not infringed by^ a 
wheel in which all the spokes are tenoned in- 
to the hub. 
[Cited in Matteson v. Caine, 17 Fed. 527.1 

6. A mere aggregation of parts, whereof the 
patentee has not the esclusiTe right to either, 
and in which the parts have no new operation, 
and produce no result which is due to the com- 
bination itself, is not patentable. 

[Cited in Russell & Erwin Manuf g Co. y. 
Mallory. Case No. 12,166; Reckendorfer v. 
Faber, Id, 11,625.] 

7. The second claim of said reissued patent, 
namely, "A carriage wheel constructed with -a 
mortised wooden hub, with tenoned spokes, and 
with flanges which embrace the faces of the 
spokes in the immediate yidnity of the hub, and 
are connected together so as to form a metallic 
band, through which the spokes extend into 
the mortises in the wooden hub, substantially 
as before set forth," is valid. 

8. Such claim is not a daim^ for a mere ag- 
gregation of devices. 

9. Such claim is infringed by a wheel hav- 
ing tenoned spokes, and a wooden hub, and a 
mortised collar, cast in one piece, with divisions 
between the mortises for the several spokes, 
and with tapering sides formed to receive the 
spokes driven tightly therein, and give them end- 
wise bearings. 

10. As the mortised collar performs, both me- 
chanically and practically, in the combination, 
the same office that is performed by the flanges 
of the plaintiff's wheel, it is none the less an 
equivalent therefor, in tie combination, because 
it performs an additional office, not performed 
by such flanges. 

[Cited in Wheeler v. Clipper Mower, etc., Co., 
Case No. 17,493; Converse v. Cannon, Id, 
3,144; Carstaedt v. United States Corset 
Co., Id. 2,468.] 

[11. Cited in Untermeyer v. Freund,. 7 C. 0. 
A. 183, 58 Fed. 212, as a decision based upon 
the language of section 111 of the act of July 
8, 1870, which limited the remedial provisions 
of the act to suits and proceedings commenced 
after its passage.] 

# 

[This was a bill in equity by James D. Sar- 
ven against Elihu Hall & Co.] 

2 [Final hearing upon pleadings and proofs. 
Suit brought on letters patent No. 17,520, for 
an "improved ' carriage-wheel," granted to 
complainant June 9, 1857; reissued August 
11, 1868; and again reissued September 6, 
1870 (No. 4,116); and extended for seven 
years from June 9, 1871. The defendant's 
wheel was made under letters patent No. 61,- 
900, granted to Almon "Warner, February 5, 
1867, and reissued April 22, 1873 (No. 5,366). 
The Sarven wheel is shown in the accompa- 
nying engraving. It consisted, in the form 
shown in the patent, of a mortised hub, with 
six tenoned spokes. A, placed in line. Be- 
tween each pair of these spokes was inserted 
another spoke, B, having a wedge-shaped 
foot, so that the lower end of the spokes were 
brought in contact just outside of the hub, 
thus forming a solid ring of wood. Metallic 
flanges,, H and J, were then placed around 
the hub and on each side of this wooden ring, 
so as to bear against both the spokes and the 

2 [From 5 Fish. Pat. Cas. 415,] 
21fED.CAS. — 33 
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hub, and were bolted together by rivets, D, 
passing through the flanges and lower part 
of the spokes. 





Sarven. 

[The claims were as follows: "A carriage- 
wheel constructed with the spokes combined 
with the wooden hub, by tenons entering 
mortises in said hub, and with each other, 
in such manner that a solid belt is formed 
around the said hub, substantially as before 
set forth. Also, a carriage-wheel, constructed 
with a mortised wooden hub, with tenoned 
spokes and with flanges, which embrace the 
faces of "tiie spokes in the immediate vicinity 
of the hub, and are connected [together so as 
to form a metallic band, through which the 
spokes extend into the mortises in the wooden 
hub, substantially as before set forth. Also, 
a carriage-wheel constructed with a mortised 
wooden hub, with tenoned spokes'" combined 
with each other, so that a solid belt is formed 
around the hub, and with __ metallic flanges, 
which embrace the faces of the spokes in the 
immediate vicinity of the hub, and are con- 
nected together so as to form a metallic band, 
thi-ough which the spokes extend into the 
mortises in the wooden hub, substantially as 
set forth." 

[The first engraving on the next page rep- 
resents the Warner wheel, made by the de- 
fendants. A metallic rhortised collar, a, was 
placed round the hub. A, which was also 
mortised, so that each spoke was driven 
through the metallic collar, and then by its 
tenon into the mortise in the wooden hub. 
The metallic collar formed a bearing against 
the sides- of the spoke and also against -tlie 
hub. 
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[The following- engraving represents the 
Smith & Parf rey -wheel, in which, the hub, G, 
was not mortised, but channeled, and the 
spotes, F, were not provided with tenons, but 
after passing through a mortised metallic col- 
lar, E, substantially the same as that used by 
the defendants, passed Into the channel in the 
hub, without diminution. 




Smith & Parfrey.] » 
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F. S. Beach, S. S. Fisher, and O. M. Keller, 
for complainant. 

C. R. IngersoU and B. F, Thurston, for 'de- 
fendants. 

Before WOODRUFF, Circuit Judge, and 
SHIPMAN, District Judge. 

■WOODRUFF, Circuit Judge. The defence 
relied upon herein is of a mixed or two-fold 
character, namely, a want of novelty in those 
features of the complainant's alleged inven- 
tion which have been used by the defend- 
ants, and a denial that the defendants have 
infringed the patent granted to the complain- 
ant, in any feature which can be lawfully 
claimed to be secured to him. This mixed 
defence begets the claim, that no right which 
was due to the complainant in virtue of the 
original invention described in his patent, 
specification, drawings, or model, has been 
violated by the defendants; and that, if the 
invention, as described and claimed in the re- 
issued patent, pui-ports to cover any broader 
ground, upon •\^'hich the defendants can be 
said to have trespassed, then the i*eissue is, 
pro tanto, void. 

These grounds of defence require an exam- 
ination not only of the state of the art when 
the complainant's invention is alleged to have 
been made, but an examination of the com- 
plainant's original patent, specification, draw- 
ings, and model, to learn therefrom what in- 
vention by the complainant is disclosed 
thereby; for, it was conceded by the counsel 
for the complainant, on the hearing, that, in 
their opinion, at least, nothing can be legally 
claimed in the reissue, which does not ap- 
pear either in the specification annexed to 
the original patent, or in the drawings, or in 
the model, even though it was, in fact, the 
invention of the patentee, and its use .was 
contemplated by him when the patent was 
applied for, and that, the reissue could not, 
in that respect, be sustained by extrinsic 
proof that the patentee was, in truth, the in- 
ventor of all that was included in it, if nei- 
ther the original specifications, drawings, nor 
model, showed or suggested the device in 
question. This is in accordance with the 
object of a reissue, and with the license 
therefor given by the law. It is where a 
patent is inoperative or invalid by reason of 
a defective or insufficient description, speci- 
fication, or claim, and not where the device 
is not described or specified at all, that per- 
mission is given to reissue the patent De- 
vices not described or specified may, if they 
are the invention of the patentee, be the sub- 
ject of a patent, subject to all other rules 
governing the inventor's right; but it is not 
the office of a reissue to embrace them. Sey- 
mour V. Osborne, 11 Wall. [78 U. S.] 516, 544. 
It is true, that an observation of the court, 
in Hussey v. Bradley [Case No. 6,946], gives 
a broader scope to the right of reissue, and 
an intimation in Doughty v. West [Id. 4,- 
029], is in the same direction. But, in tlw» 
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subsequent case of Douglity t. We^ [Id. 4,- 
028], founded on a reissue of the same pat- 
ent, the reissue was sustained on grounds en- 
tirely consistent witla tlie doctrine above stat- 
ed, and the rule is, in my judgment, not only 
clearly correct in .principle, but settled by 
the authority of the supreme court in the 
case first-above named. 

(1.) This view of the law renders it neces- 
sary to inquire what invention is disclosed 
by the original record— the original patent, 
specification, drawings, and model— and, in 
that inquiry, the right of the complainant 
must be conceded, to supply any defects or 
insufficiencies in the description of anything 
which is found therein in any form. 

In the original specification, the patentee 
declares that the object of his invention is, 
"to provide a wheel with a wooden hub, that 
will admit of a greater number of spokes in 
each wheel than can be used by the old 
method, on account of the hub being cut 
away, by mortises, to receive a number of 
spokes, that would be sufficiently near to- 
gether at the rim of the wheel to prevent it 
from being flattened between the spokes by 
fast driving * * *; it also consists in giv- 
ing greater strength to the spokes at and 
near the hub, and to the hub itself." A two- 
fold, or, perhaps, a threefold object is thus 
announced: First, strengthening the nave of 
the wheel, by increasing the number of 
spokes; second, giving greater strength to 
the spokes at the hub, and, at the same time, 
strengthening the hub itself. Obviously, 
-each of these objects was desirable, and, 
obviously, each would be useful, whether 
they were combined or not. If the proposed 
devices, or either of them, could be used sepa- 
rately from the others, so that either object 
was effected, a useful result would follow, 
which is actually mentioned and avowed to 
be within the scope of the invention. 

The nature of the invention is then declar- 
ed to consist in the employment of flanged 
collars of metal, to be used in combination 
with a wooden hub, as follows: "I use, in 
general, a very small hub of wood, much 
smaller than in the old style of wheel, and, 
instead of making sixteen mortises, as is 
common for spokes, I make, in general, nine 
or ten for the tenons, somewhat larger than 
in the ordinary way, and, between each of 
these spokes, I make a mortise in the hub, 
about three-eighths of an- inch deep, and in- 
sert spokes wedge-shape, as shown by the 
drawing accompanying this specification." 
This, it will be seen, explains the device 
which the patentee declares he generally em- 
ploys for increasing the number of spokes, 
to strengthen and sustain the nave of the 
wheel, without unduly cutting away the hub 
by mortises; and the .drawing shows, that, in 
this arrangement, the spokes have a firm 
bearing against each other at and for a 
short distance exterior to the wooden hub, so 
as to form a solid bearing around and ex- 
terior thereto. 



Next he describes his device for giving 
greater strength to the spokes at the hub, 
and to the hub itself: "After the spokes are 
all fitted, I put the flanged collar on the back 
part of the hub, the collar fitting closely to the 
hub,and serves to strengthen and support the 
same, while the flange fits closely to the back 
of the spokes, I, in general, make three 
screw-holes in the collar next the hub, into 
which I insert screws, so that the collar will 
retain its position, in case the hub should 
shrink. In the fiange* that fits against the 
spokes, I, in general, make five one-fourth 
inch holes, in which I cut a thread to receive 
screws. After the back flange collar is se- 
cure, I put on the front flanged collar on the 
front of the hub, it fitting closely to the hub, 
but it is not screwed thereto, the flange fit- 
ting closely to the front of the spokes. In these 
flanges there are five holes, opposite those in 
the back flange. I now bore five one-fourth 
inch holes through the spokes, and insert 
screws, drawing both flanges firmly against 
the sjwkes, thereby securing all the spokes 
firmly in their proper place." This part of 
the specification discloses the device by which 
the objectsecondly named, which the patentee 
had in view, is secured, namely, giving great- 
er strength to the spokes at the hub, and at 
the same time strengthening the hub. 

The specification then proceeds to state tlie 
dimensions of the hub and spokes ordinarily 
used, and the gain in effective strength in the 
smaller hub, with spokes fitted as first de- 
scribed, and the greater power of resistance 
resulting from the bearing of the spokes on 
the flanges on either side thereof; and it then 
adds, that "this arrangement can also be ap- 
plied to a wheel with the ordinary ntmaber of 
spokes, thereby preventing the tenons at the 
hub from being broken off." Tliis imports, 
in connection with what precedes, tliat, although 
the inventor, "in general," uses the greater num- 
ber of spokes, some of which are inserted-inthe 
hub by tenons, and the others, in wedge form, 
enter very slightly into the hub, yet his'iar- 
rangement can also be applied to a wheel 
with the ordinary number of spokes; and its 
effect in "preventing the tenons from being 
broken" indicates, that, in such case, the 
spokes are tenoned into the hub— that is to 
say, it can be applied to a wheel with the or- 
dinary number of spokes inserted by tenons 
into the hub, which describes the ordinary 
'wheel. It contemplates, as a practicable use 
of the flanged collars, their application to a 
wheel not containing the additional number 
of spokes before described as being without 
tenons. It, therefore, contemplates the appli- 
cation of those collars to an ordinary whed, 
or, possibly, to a wheel in which, although 
the ordinary number of spokes are used, their 
shoulders between the flanges are so enlarged 
as to bear against each other. This latter 
mode of fitting the spokes to a bearing is 
cei"tainly not expressed, and it seems, there- 
fore, most in accordance with the terms, to 
regard It as a suggestion that such flanged col- 
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lars may be applied to an ordinary wheel wltli 
tenoned spokes, and that, when so applied, 
they strengthen the hub and strengthen the 
spokes and "prevent the tenons at the hub 
from being broken off." 

The specification then points out the special 
advantage of the flanges and the importance 
of seeming the back collar to the hub, with 
the capacity of tightening the front coUar on 
the spokes, if they shrink, in view of the cus- 
tom of giving a light wheel a dish form, in 
which there is great strain upon the tenons 
of the spokes, and also in view of the neces- 
sity at times of resetting the tire. 

In the drawings annexed to the specifica- 
tion, and in the description of the drawings 
contained in the specification, he gives only 
one kind of wheel, and that embraces both 
features or devices before mentioned, com- 
bined—that is to say, a wheel with the flanged 
collars and with the increased nmnber of 
spokes, of which a part are not tenoned, but 
are wedge-shaped and enter but slightly into 
a small mortise in the hub. This, however, 
is not material to the validity of the reissue, 
if, in fact, what was aheady in the specifica- 
tion embraces the application of either of his 
devices to a wheel with the ordinary number 
of spokes tenoned into the hub. 

The statement of the claims of the patentee 
may properly be refen-ed to as an aid to the 
same point of inquiry— what is described as 
the invention of the patentee. The first claim 
is: "The employment of flanged metallic col- 
lars, as described, or other equivalent devices, 
in combination with a wooden hub, and these 
in combination with the arrangement of the 
spokes at the hub, as described, by which 
means strength and support is given both to 
the hub and to the spokes at and near the 
hub, and by which means I am enabled to 
use any desired number of spokes in each 
wheel ♦ * * and a much smaller hub than 
those in general use, and at the same time 
retain a sufficient degree of strength at the 
hub, the whole being constructed and ar- 
ranged substantially as and for the purpose 
set forth." This claim manifestly points to 
and includes both of the devices, as shown in 
the drawings and model, and contains no sug- 
gestion or hint of any construction of a wheel 
except by makiilg a part of the spokes with 
tenons and a part in a wedge form without 
tenons, so fitted that the spokes at the hub 
bear upon each other. 

But the second claim has manifest reference 
to the other arrangement of spokes, already 
named in the specification, as follows: "I al- 
so claim the flanged collars, as described, or 
other equivalent devices, when used in com- 
bination with a wooden hub, if the spokes are 
arranged as herein set forth, or in any other 
manner." That is to say, he claims the flanged 
coUars in combination with a wooden hub, al- 
though the spokes are aU tenoned into the 
hub. Read in connection with the speciflca- 
tion, which declares that Ms arrangement 
"can be applied to a wheel with the ordinary 



number 'of spokes, thereby preventing tlie 
tenons at the hub from being broken oif" — 
in which case it is obvious, from the whole 
specification, that there will be none which 
are not thus tenoned— this claim is compre- 
hensive enough to embrace flanged collars ap- 
plied to a wheel in which there are tenoned 
spokes only; and, so read, it is specific enough 
to refer to the application thereof to the ordi- 
nary number of spokes, previously mentioned. 

Be it here observed, that tiiis review of the 
original specification and claims is not for 
the purpose of testing their sufficiency or va- 
Udity. If insufficient or defective, their de- 
fects and insufficiencies might ue cured by 
the reissues. This review is for the single 
purpose of seeing what inventions or devices 
are found therein; and it leads to this conclu- 
sion, that the patentee has therein disclosed 
two devices— one consisting of spokes, where- 
of a part are tenoned into a wooden hub, and 
a part are in wedge form not thus tenoned; 
the other consisting of flanged collars applied 
to the hub and the spokes therein, whether 
the spokes are constnicted in the manner last 
named or in any other manner. And the pre- 
ceding specffication points out the application 
of flanged collars to a wheel containing the 
ordinary number of spokes, in which it is 
probable, at least, that the extra or increased 
number of spokes not tenoned into the hub 
are omitted. 

The reissued patent, while it retains the 
drawings of the original patent, which show 
the device of metalhc flanges applied to a 
wheel having a part only of the spokes ten- 
oned into the hub, is more specific in declar- 
ing that the invention embraces the combi- 
nation of the metallic flanges with a wooden 
hub into which the spokes are tenoned, with- 
out including the wedge-form spokes or the 
solid bearing of the spokes upon each other 
exterior to the hub. The review of the orig- 
inal patent already given shows, I think, that 
this is not an extension of the patent to a 
device not found in the record of the orig- 
inal. If so, then one advance has been made- 
in the investigation of the questions raised 
by the defence— that is to say, the reissued 
patent is not, on its face, void, in this feature, 
as embracing an invention not found in the 
original patent, specification, drawings, or 
model. 

(2.) The reissue also declares, that the in- 
vention, in another part, "consists in the con- 
sti-uction of a wheel in which the spokes are 
combined with a wooden hub by tenons, and 
with each other, in such a manner that they 
afford mutual support in the vicinity of the 
hub, or so that the strain applied to any one 
spoke in the direction of the length of the 
felly of the wheel is propagated to the ad- 
jacent spokes in the vicinity of the hub, and 
through them to the tenons that enter the 
hub, whereby such strain is distributed among 
all the tenons that enter the hub, instead of 
being borne by that one only of the spokes 
to which the strain is applied." And the third 
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Xjart of Ms invention is dedared to he, a 
wlieel combining both of tlie foregoing char- 
acteristics, namely, the moitised wooden hub 
with spol^es having tenons, and so combtned 
as to form the solid belt outside the hub, and 
also the metallic flanges embracing the sides 
of the spokes. Although, in this part of the 
specification, the use of spokes not entering 
the hub by tenons is not mentioned, the draw- 
ing exhibits them as in the original patent, 
and the detailed explanation of the drawings 
distinctly recognizes the fact, that a part on- 
ly of the spokes enter the hub by tenons. 

The result is, that the device of strengthen- 
ing the spokes at the hub by making them 
bear upon each other, so as to form a solid 
belt of wood around and exterior to the hub, 
is, by the introduction of wedge-shaped spokes 
between the tenoned spokes which are not 
made wedge-shaped, the giving to the tenoned 
spokes a somewhat larger tenon than usual, 
which, by the omission of the tenons on the 
intermediate spokes, is rendered practicable, 
without injm'iously cutting away the hub. 
No other mode of constructing this device, or- 
of securing the solid bearing of each spoke 
upon the others, is shown, suggested, or hinted 
at, either in the original patent or in the re- 
issue. 

This mode of giving to the spokes a bear- 
ing upon each other, the defendants have not 
adopted. In the defendants' wheel, there is 
no spoke not tenoned into the hub, the spokes 
do not bear against each other, and their form 
near the hub is not the same as described 
in the complainant's patent. Whether, in this 
respect, the defendants use a mere equivalent, 
will, if necessary or material, be hereafter 
considered. 

This mode of giving support to the spokes 
by their bearing on each other is not new; 
and, if we were compelled to construe the 
plaintifE's patent and claim as so broad as 
to include, as a distinct device, every mode of 
constructing the spokes so as to give them a 
solid bearing around the hub, we should be 
also compelled to say, that, so consti'ued, the 
patent is, in that particular, void. The wheel 
known and designated, on the trial, as the 
Woodruff and Beach wheel contains that de- 
vice. The contact of each spoke with another 
on either side formed a solid belt of wood 
around the hub, operating in reference to 
resistance of strain in the direction of the 
plane of the wheel, precisely as the like ar- 
rangement in the plaintiff's wheel. It was 
suggested, that, in that wheel, such contact 
was not exterior to the hub. But that sug- 
gestion is not warranted; for, the distance 
from the centre to which that contact should 
be carried in the Woodruff and Beach wheel, 
is matter of mere judgment and not of inven- 
tion; and, besides, in that wheel, such con- 
tact was carried to a distance exterior to the 
hub, unless the flanges applied on each side 
to resist the lateral strain be regarded as 
part of the hub; and, if that be claimed, the 
same must be no less true of the plaintiff's 
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flanges; and, in neither of them, is the con- 
tact or bearing of the spokes upon each other 
carried outward .beyond the edge of the flanges. 
It follows, that, in respect to the use of spok:es 
bearing on each other at and near the hub, 
as a separate device, the plaintiff's patent 
can only be sustained by ^ving the specifica- 
tion and claim the construction above al- 
ready stated. It must be confined to the 
specific mode of effecting the result which 
the patentee has described, and which alone 
he has described, and that mode of construc- 
tion the defendants have not used. 

(3.) As to the latei'al support given to the 
plaintiff's wheel by flanges, viewed as a dis- 
tinct and separate device, the defendants can- 
not be charged, for several reasons: First 
Flanges had been used before on an iron hub 
in the Woodruff and Beach wheel, and their 
application differed in no wise from the plain- 
tiff's, except that the inner flange on the 
plaintiff's wheel, as described by the patentee, 
is made fast to the hub by being screwed 
thereto; and, in the Woodruff and Beach 
wheel, it was attached to the hub firmly by 
being cast with it In both, the outer or 
front flange was adjustable, and was made 
fast to the other by bolts passing from one to 
the other. The transfer of flanges from an 
iron hub to a wooden hub would not be pat- 
entable, unless it required some ingenuity or 
contrivance to adapt it to use in its new posi- 
tion. Second. The defendants have not used 
flanges constructed or applied in the marqier 
devised or used by the plaintiff, but have 
used, and only used, mortised collars. Third. 
The use of mortised collars on a wooden hub 
is foimd in the Smith and Parfrey patent, 
long before the invention of the plaintiff's 
wheel. Fourth. If, then, the moitised collar 
is to be deemed an equivalent to the flanged 
collars claimed by the plaintiff, the latter has 
no exclusive right to use them, because the 
mortised collar was an old device; and, on 
the other hand, if such mortised collar is not 
an equivalent to the flanged collar, the de- 
fendants have invaded no right of the plain- 
tiff in this respect, because the defendants 
have not used the flanged collars, and have a 
perfect right to use the mortised collar. 

(4.) It follows, from these views, that the 
defendants have violated no right of the plain- 
tiff in respect to the sevei'al parts of the 
wheel, viewed separately, as distinct devices. 
The right to construct a wheel having spokes 
tenoned into a wooden hub was not vested 
exclusively in the plaintiff. That was found 
in what is conceded to have been the ordinary 
wheel long in use. The right to construct a 
wheel wherein the spokes are in contact, and 
bear upon or against each other at or near 
the hub, was not vested exclusively in the 
• plaintiff, except when constructed in the con- 
fessedly novel mode which alone is suggested 
in Ms patent, namely, by introducing between 
the tenoned spokes other spokes or pieces of 
wood in a wedge-form, to fill the intermediate 
spaces, but not tenoned into the hub. The 
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right to use the mortised collar is not vested 
exclusively in the plaintiff, whether it he re- 
garded as equivalent to his flanged collars or 
a different device, and the defendants have 
used the mortised collar only. If, therefore, 
the defendants were sought to he charged as 
infringers by reason only of their use of the 
plaintiff's devices viewed separately, or sepa- 
rately patented, or as merely connected with 
a wooden liub, the plaintiff must fail. Each 
of these separately the defendants have a 
right to use. 

(5.) It follows, that, if the plaintiff is en- 
titled to charge the defendants at all, it is 
in virtue of some combination of these de- 
vices, claimed and secured to him by his 
patent. Upon this point the case is a very 
close one, and is not without embarrassment 

The rules of law applicable to the subject 
of combinations are free from difficulty. The 
counsel for the parties respectively do not 
appear to differ in relation to those rules, so 
far as they bear upon the present case. First 
A patent for a combination, where neither 
part is patented as new, is not infringed by 
one who uses one, or some, but not £'1, of the 
parts. Second. A mere aggregi'ation of parts, 
whereof the patentee has not the exclusive 
right to either, and in which the parts have 
no new operation and produce no result which 
is due to the combination itself, is not pat- 
entable. Hailes v. Van Wormer [Case No. 
3,004], And see an analogous principle in 
cases which hold that the mere appropriation 
of an old device to a new use is not patenta- 
ble. Stimpson v. Woodman, 10 Wall. [77 U. 
S.] 117; cases collected in Oui-tis, Pat. § 33, 
and note; Bean v. Small wood [Case No. 1,- 
173]; Winans v. Boston & P. R. Co. [Id, 
17,858]; Hotchliiss v. Greenwood, 11 How. 
[52 TJ. S.] 248. 

The first claim in the reissued patent is: 
"A carriage wheel constructed with the spokes 
combined with the wooden hub by tenons en- 
tering mortises in said hub, and with each 
other, in such manner that a solid belt is 
formed around the said hub, substantially as 
before set forth." Recurring now to the 
specification and to what has already been 
said on the subject, it will be seen, that this 
is not a combination of tenoned spokes with 
any and eveiy manner of connecting the 
spokes at or near the hub, so that they shall 
bear against or upon each other, but a com- 
bination of tenoned spokes with the construc- 
tion alone described in the specification, to 
wit, the alternation of tenoned spokes with 
spokes in a wedge-form not tenoned into the 
hub. This combination the defendants have 
not used. 

The second claim is: "A carriage wheel 
constructed with a mortised wooden hub, 
with tenoned spokes, and with flanges which 
embrace the faces of the spokes in the im- 
mediate vicinity of the hub, and are con- 
nected together so as to form a metallic 
band through Avhich the spokes extend into 
the mortises in the wooden hub, substan- 



tially as before set forth." This claim, con- 
strued by the aid of the specification, is for 
the combination of the two flanges witli 
tenoned spokes, the two flanges being con- 
nected together so as to give lateral sup- 
port to the spokes. 

This second claim raises three questions 
involved in the present case, which may be 
most intelligibly discussed in the following 
order: First. Have the defendants used this 
combination? and if so, then, second, is such 
combination patentable, or is it a mere ag- 
gregation of devices not involving patentable 
invention? and, third, is it a new combina- 
tion? 

The defendants have not used— it is not 
claimed that they have used— flanged col- 
lars, constructed separately, to be separate- 
ly applied and bolted or screwed together. 
The mechanical construction of the mortised 
collar, cast in one piece, with divisions be- 
tween the mortises for the several spokes, 
and with tapering sides, formed to receive 
the spokes driven tightly therein and give 
them endwise bearings, is not the same as 
the plaintiff's flanged collars. They perform 
a different office in the particular last named, 
which the plaintiff's flanged collars do not 
and cannot perform. The defendants' mort- 
ised collar and the plaintiff's flanged collars 
are, therefore, not identical, either in me- 
chanical construction or in the office which 
they perform. It is, nevertheless, claimed, 
that, in the particular construction and office 
which is embraced within the plaintiff's sec- 
ond claim, they are the precise equivalent 
of the plaintiff's flanged collars. This claim 
suggests a question of some interest: Is a 
device which, both mechanically and prac- 
tically, performs the same precise office of 
another device. In substantially the same 
manner, any less an equivalent of the latter, 
because it also performs another office or 
offices, by reason of a difference in its me- 
chanical construction? 

The mortised collar used by the defendants 
has its two sides in the same form as the 
two flanged collars of the plaintiff. In 
reference to the purpose for which the plain- 
tiff's two flanged collars are used— to wit, to 
strengthen the hub, and to sustain the spokes 
against lateral pressure or sti-ain, and to co- 
operate with the tenons in giving firm sup- 
port to the spokes— they perform identically 
the same office as the plaintiff's flanged col- 
lars, and in the same way. The circum- 
stance that they are held together by con- 
necting cross-pieces, made solid therewith, 
instead of by bolts or screws, has no effect 
on the manner of their operation in this 
respect. Are they, then, to be deemed any 
less the equivalent of the flanged collars be- 
cause, by reason of the greater number of 
cross-pieces, they are stronger, or because 
the cross-pieces between each two spokes 
and the sides of the mortise are tapered, so 
as to give an endwise bearing to the spokes, 
and enable the spokes to be driven in and be 
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grasped firmly and held therein? I think 
not. In the use. and for the purpose, for 
which the plaintiff's flanged collars are use- 
ful, they are identical in the office they 
perform, to wit, to sustain the spokes against 
lateral strain. The mechanical construction, 
in the parts which perform this office, is sulb- 
stantially the same. The crosswise parti- 
tions and form of tapering mortises may he 
improvements upon the plaintiff's flanged 
collars, but the mortised collars do, never- 
theless, operate, for all the purposes for 
which the flanged collars are used, in pre- 
cisely the same way. If the question was 
between a sinigle patented device, conceded 
to be new, and a device claimed to infringe, 
because an equivalent, the alleged infringer 
could not protect himself by showing that, 
although his device was an equivalent of 
the patented device, in all its functions, and 
in its construction and mode of operation, 
yet, by other or additional features, it pos- 
sessed other and further useful functions. 
Such a device would, perhaps, be an im- 
provement upon the patented device, but 
luust be, nevertheless, deemed an appropria- 
tion of the former. 

This view of the subject of equivalents is 
not stated in order to a conclusion that, as 
separate devices, either of these parties has 
the exclusive right to the flanged collars or 
to the mortised collar. Both, as hereinbe- 
fore stated, are old. It does not follow that 
the plaintiff's combination of flanged collars 
with tenoned spokes is old; and the ques- 
tion discussed is, whether, in the combina- 
tion of flanged collars with the tenoned 
spokes, the substitution, of the mortised col- 
lar is not, within the meaning of the law, 
the substitution of an equivalent in the com- 
bination, although such device (being equiv- 
alent for the purposes, and in all the func- 
tions, of the flanged collars) also contains 
other and additional functions due to its 
peculiar construction. In this view, the 
combination of a mortised collar and tenoned 
spokes with a wooden hub must be regarded 
as embracing the combination of the flanged 
collars and tenoned spokes with a wooden 
hub, claimed in the plaintiff's patent; and, 
if that patent is valid in respect of that 
claim, the defendants must be held to in- 
fringe it, notwithstanding the combination 
used by the defendants may also include oth- 
er functions and produce effects not attain- 
able by the plaintiff's combination. 

(6.) The plaintiff's combination referred to 
in his second claim is distinguished from a 
mere aggregation of devices in this, that 
there is a reciprocal action or operation of 
the parts upon each otlier and conjointly 
upon the entire wheel, 'each part giving to 
the other increased support and efficiency, 
and the two co-operating to make a stronger 
and more durable wheel than is produced by 
the use of either without the other— that is 
to say, the tenoned spokes are strengthened 
and sustained in position by the flanged col- 
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lars, and the flanged collars, bound to the 
spokes by the connecting-bolts or screws, are 
more firmly held in position by the tenons of 
the spokes. Combined, they unite hub and 
spokes, enabling the wheel better to resist a 
blow or strain either laterally or in the direc- 
tion of its plane. It must be conceded, with- 
in the rule on this subject, that a combina- 
tion of devices would not necessarily be pat- 
entable from the mere fact that their union 
produced a better wheel. If the superiority 
arose from the fact that the two devices 
were intrinsically better than others and 
the wheel combined both— each, however, 
operating independently of the other— the 
combination would be but the exercise of 
judgment in the choice of parts, and not" in- 
vention in discovering new means to produce 
useful or better results. For illustration, 
one mode of securing the tire to the felly, 
or the felly to the spokes, may be better 
than any other in use. One form of axle- 
box, or a mode of securing the axle-box to 
the hub, may be better than any other in 
use; and it might so happen that both or all 
had never been used together in the con- 
struction of a carriage wheel; and yet, both 
being old, one who should adopt ^both in the 
construction of a wheel, without other 
change in its construction, would not be an 
inventor, and his wheel would have no pat- 
entable quality. Each device is complete in 
itself, it performs the same functions and 
in the same way, in whatever wheel it is 
used, and without being influenced or affect- 
ed by the other. This distinction may often 
be very nice, and sometimes may, for its 
application, require very close and careful 
discriminatipn; but the distinction is itself 
a substantial one. It reduces the basis of 
the second claim in the plaintiff's patent to 
somewhat narrow grounds, but it is suffi- 
cient to sustain it. A new relation is estab- 
lished between ■ the efficient means of 
strengthening and supporting the parts of 
the wheel in question, and a new and great- 
er efficiency is given to each, which is due 
not to their inherent quality but due to the 
combination itself. 

(7.) If, then, this combination embraced in 
the second claim was new when the plaintiff 
received his patent, or, in other words, if he 
was the inventor, his suit against these de- 
fendants must be sustained; for, if that sec- 
ond claim is valid, the defendants' wheel, 
under the interpretation above given to the 
rights of the plaintiff in other respects, is a 
clear infringement. 

The patent is itself prima facie evidence 
that the combination was new. The patents 
and models or specimens, given in evidence 
by the defendants, none of them contain the 
combination. .Neither the Smith and Parfrey 
wheel, nor the "Woodruff and Beach wheel, 
contain the tenoned spokes; and the last 
named contains no wooden hub. The others 
which have tenoned spokes have neither the 
flanged collars, nor the mortised collar. In 
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short, there is no eyidence of a prior use of 
this combination, except certain oral testi- 
mony to the application of hoops or hands 
around the hub, to increase its strength; the 
use, in perhaps a few instances, of rings, or 
parts of rings, applied to the spokes on each 
side, and bolted together, to repair a wheel 
wherein some one or more of the spokes 
had been split or broken near the hub; and 
the testimony of one witness, that his father 
and himself had applied to new wheels, at 
the hub, next to the spokes, and on each 
side, a ring of iron of considerable size in 
either direction, and bolted the one ring to 
the other, to bind the hub, and assist in sus- 
taining the tenoned spokes. Without ques- 
tioning the sincerity of the witnesses who 
testified on this subject, or doubting their 
intention to testify truthfully, we must say 
that the evidence was not very satisfactory; 
and the whole either failed to show much 
likeness to the plaintijQE's device, or was oth- 
erwise of too vague and uncertain a char- 
acter to warrant a conclusion that there was 
any actual anticipation of it. The witness 
last referred to no doubt testified to some 
approximation to the flanged collars, very 
rude at best, and only in a few instances 
used at all. But we think that the testimony 
fails to show satisfactorily such prior inven- 
tion, knowledge, or use of the plaintifE's 
combination as invalidates his patent in re- 
spect to the second claim, which alone the 
defendants have infringed. 

(8.) It is not without doubt and hesitation 
that we have reached the conclusion that 
the plaintiff is, upon the grounds above stat- 
ed, entitled to a decree. There is some rea- 
son to believe that the whole invention, as 
regarded by himself, and set forth in the 
specification annexed to his original patent, 
was the increase of the number of spokes, 
by introducing wedge-shaped spokes which 
should not be tenoned into the hub, lest it 
should cut it too much away, and, at the 
same time, enlarging somewhat the tenons 
of the spokes which were tenoned, and 
strengthening the spokes, particularly those 
not tenoned by the flanged collars. Such a 
wheel the defendants have not constructed. 
But the plaintiff may have contemplated the 
use of flanged collars generally in combina- 
tion with tenoned spokes, and the analysis 
of his specification and claims, which we 
have given, indicates, at least, that they are 
sufficient to include it. 

The plaintiff must have a decree declaring 
the defendants to have infringed the second 
claim of the patent, and ordering an injunc- 
tion. The plaintiff having, since the suit 
was commenced, surrendered the patent up- 
on which his suit was founded, and his case 
now standing on the reissue of the patent 
granted September 6th, 1870, set forth in his 
supplemental bill, he is not entitled to an 
account of anything done prior to that date; 
and, as this suit was commenced prior to 
the patent law of 1870 [16 Stat. 198], he is 
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Bot entitled to damages, as such, notwith- 
standing the fact that his supplemental bill 
was filed after the passage of the act. 

[NOTE. In a subsequent proceeding be- 
tween the same parties, an injunction was is- 
sued restraining the defendants from manufac- 
turing the wheels, although a change had been 
made in the construction, which it was claimed 
avoided the decree in this case, and the patent 
itself. Case No. 12,370.] 
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SARVEN V. HALL et al. 

[11 Blatchf. 295; 4 O. G. 6G6; 6 Fish. Pat Cas. 
495.] 1 

Circuit Court, D. Connecticut. Sept. 23, 1873. 

Patents — Cahhiage Wheel — Ixfrixgbment — 
Devices. 

1. The second claim of the reissued letters 
patent^granted to James D. Sarven, September 
6, 1870, for an "improvement in carriage 
wheels," and extended for seven years from 
.Tune 9, 1871 (the original patent having been 
granted to him June 9, 1857) namely, "a car- 
riage wheel constructed with a mortised wooden 
hub, with tenoned spokes, and with flanges 
which embrace the faces of the spokes in the 
immediate vicinity of the hub, and are connect- 
ed together so as to form a metallic band through 
which the spokes extend into the mortices in the 
wooden hub, substantially as before set forth," 
does not require that the tenoned spokes shoidd 
have shoulders bearing on the wooden hub. 

2. Such Claim is infringed, if, with the other 
features of the claim, the wheel has tenoned 
spokes with shoulders which sustain the spokes 
against endwise pressure, by bearing on the ta- 
pering sides of metallic mortices. 

[This was a bill in equity by James D. Sar- 
ven against Elihu Hall & Co.] 

2 [Sfotion for preliminary injimction. Suit 
brought on letters patent No. 17,520, for "an 
improved carriage-wheel," granted to com- 
plainant June 9, 1857, reissued August 11, 
1868, and again reissued September 6, 1870, 
No. 4,116, and extended for seven yeai-s from 
June 9, 1871. The validity of the patent 
was established in the case of Sarven v. Hall 
[Case No. 12,369]. The claims of the patent 
were: 

["A carriage-wheel constructed with the 
spokes, combined with the wooden hub, by 
tenons entering mortises in said hub, and with 
each other, in such manner that a solid belt 
is foi-med around the said hub, substantially 
as before set forth. Also, a carriage-wheel, 
constructed with a mortised wooden hub, 
with tenoned spokes and with flanges, which 
embrace the faces of the spokes in the imme- 
diate vicinity of the hub, and are connected 
together so as to form a metallic band, 
through which the spokes extend into the 
mortises in the wooden hub, substantially as 
before set forth. Also, a carriage-wheel, con- 
structed with a mortised wooden hub, with 

1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. The 
syllabus and opinion are from 11 Blatchf. 295, 
and the statement is from 6 Fish. Pat Cas. 495.] 

2 [From 6 Fish. Pat Cas. 495.] 
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tenoned spokes combined with each other, so 
that a solid belt is formed around the hub, 
and with metallic flanges, which embrace the 
faces of the spokes in the immediate vicinity 
•of the hub, and are connected together so as 
to form a metallic band, through which the 
spokes extend into the mortises in the wood- 
■en hub, substantially as set forth." 

[The above engravings shows the Sarven 
wheel, as described in the patent. The de- 
fendants first made the Warner wheel, pat- 
ented to Almon Warner, February 5, 1867, 
shown in the following engraving, No. 2.s 
After the first decision, owing to the fact 
that complainant's counsel and experts had 
insisted at the hearing, as one of the reasons 
of infringement, that the Warner wheel had 
shoulders on the spokes, bearing against the 
wooden hub, defendant cut away the shoul- 
ders, and proceeded to manufacture wheels, 
In other respects, the same as before. This 
present suit and motion were brought to pre- 
vent the manufacture of the wheel thus 
■changed. The engravings below show the 
spoke as originally used by defendants, and 
the spoke as changed by tbem, with the 
shoulders cut away.] 2 





No. 3. 

John S. Beach, Samuel S. Fisher, and Kel- 
ler & Blake, for complainant. 

Cbas, R. IngersoU and Benj. F- Thurston, 
for defendants. 

WOODRirFF, Circuit Judge. This suit is 
brought to restrain an alleged infringement 
of letters patent for an "improvement in car- 
riage wheels," reissued to the plaintiff, Sep- 
tember 6, 1870, and, on the 8th of June', 1871, 
extended for the term of seven yeara from the 
Sth of June, 1871, on which day his original 
patent, granted June 9, 1857, expired. In a 
former suit between the same parties, in this 
■court, decided in April, 1872 [Case No. 12,- 

3 [For drawings of these patents, see Case 
No. 12,369.] 
2 [From 6 Fish. Pat Cas. 495.] 
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369], it was held, that the plaintifiE's patent 
was infringed by a carriage wheel which the 
defendant, a corporation, was then and there- 
tofore manufacturing, and a decree was en- 
tered in favor of the complainant against the 
defendant, for an injunction and an account 
of profits, &c. A change was thereupon 
made in the construction bf the carriage 
wheels manufactured by the defendant, 
which, on its behalf, is claimed to avoid the 
decree in the former ease and the patent it- 
self, and to relieve the defendant from the 
charge of infringement. The plaintiff, on the 
other hand, insists, that notwithstanding such 
change, the wheel which the defendant is now 
manufacturing infringes liis patent, and, upon 
that ground, he has filed the present bill, and 
moves for an injunction to resti-ain the manu- 
facture of such wheel. 

In the former suit, the defendant's wheel was 
held to infringe the second claim in the plain- 
tiff's reissued patent, which is In these words: 
"Also, a carriage wheel constructed with a 
mortised wooden hub, with tenoned spokes, 
and with flanges which embrace the faces of 
the spokes in the immediate vicinity of the 
hub, and are connected together so as to form 
a metallic band, through which the spokes ex- 
tend into the mortices in the wooden hub, sub- 
stantially as before set forth." The plaintiff 
was not held to have an exclusive right to the 
use of either of the distinct devices mentioned 
in this claim. Each was held, upon the evi- 
dence, to be old, that is to say, a carriage 
wheel with a' wooden hub, a carriage wheel 
with a wooden hub and tenoned spokes, a car- 
riage wheel with flanges on each side of the 
spokes, bolted together, to assist in resisting 
lateral strain, and connected together by bolts, 
so as to form a metallic ring, through which 
the spokes passed, were neither of them new. 
But, it was found and held, upon the evidence, 
that a carriage wheel eomblnuig all these was 
the invention of the complainant, and was em- 
braced within the above recited second dalm 
of his patent. In respect to this combination, 
the wheel of the defendant differed from the 
plaintiff's only in this— that, instead of flanges 
placed separately upon each side of the spokes, 
and bolted together through or between the 
spokes, the flanges used by the defendant were 
cast in one piece, the annular sides being con- 
nected by cross pieces, which passed between 
each two spokes, thus forming what was ap- 
propriately termed a mortised annulus, through 
the mortices of which the spokes were driven, 
and into the mortices of the hub; and it was 
insisted that, thus constructed, the double 
flange or mortised annulus, by means of the 
tapering sides of the mortices therein, which 
firmly grasped the spoke, served to bear the 
pressure or thrust endwise upon the spoke, 
relieved the shoulder bearing on, or adapted to 
bear on, the hub, and so constituted a distinct 
device from the mere flanges bolted together 
for resisting lateral pressure. In relation to 
this point, expert witnesses were examined on 
1 the behalf of the complainant, and their test!- 
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mony went very far to show, that, if the de- 
fendant's wheel had been constructed without 
shoulders on the spokes, bearing, or which, in 
use, might be brought to bear, upon the wood- 
en bub, the wheel would not Infringe the 
complainant's patent, as, for example, if the 
end of the spoke entering the hub were uni- 
formly tapering; and, on the argument of the 
cause, much stress was laid, by the complain- 
ant's counsel, on the fact, that the spokes in 
the defendant's wheel had, like those of the 
plaintiff, shouldered tenons, the shoulders pass- 
ing through the metallic mortices and bearing 
on the wooden hub. The court were of opin- 
ion, that the circumstance that the sides of the 
openings in the mortised annulus were tapa*- 
ing, so as to fm'nish an endwise bearing to the 
spokes, did not render it a distinct device, in 
such sense as to relieve the defendant from 
the charge of using the patented combination; 
that, in their use, and for the purpose for 
which the plaintiff's flanged collars ai-e useful, 
the sides of the mortised annulus are identical, 
in the office they perform, viz., to sustain the 
spokes against lateral sti-ain; that, in the me- 
chanical consti'uction of the parts that per- 
form that office, they are substantially the 
same; that the crosswise partitions and form 
of tapering mortices may be improvements 
upon the plaintiff's flanged collars bolted to- 
gether; but tliat tlie mortised collars do, never- 
theless, operate, for all the purposes for which 
flanged collars are used, in precisely the same 
way. Conceding, for the purposes of the case, 
that the tapering sides of the mortices formed 
by the cross pieces enabled the mortised collar 
to perform a function of which the plaintiff's 
collars were incapable, viz., to grasp firmly the 
.end of the spoke and sustain it against the 
endwise pressure, it was none the less an 
equivalent of the plaintiff's flanged collar, in 
all the functions, mode of operation, and con- 
struction of the latter, although, by an addi- 
tional feature, it had, also, a further useful 
function, and, as an equivalent in the combi- 
nation, it did not relieve the defendant from the 
charge of infringement. Possibly, this holding 
may be deemed in conflict with some observa- 
tions in the opinion delivered, in the supreme 
court, in Rees v. Gould, 15 Wall. [82 U. S.] 
187, but it is, certainly, in no conflict with 
the actual decision made in tljat case, which 
involved no such question; and the opinion of 
this court in the former suit will govein the 
decision of the present motion. 

On such former trial, however, the claim in 
behalf of the defendant was urged, that the 
tapa-ing sides of the mortices in the mortised 
collars were not merely auxiliary to the shoul- 
ders near the end of the spokes, in resisting 
the endwise bearing, but that, in fact, such 
shoulders were unnecessary, and. that the mor- 
tices in the metallic ring in fact sustained all 
of that pressure; and examples in which some 
of the spokes were not driven in so far that 
their shoulders reached the wooden hub, were 
exhibited in proof thei-eof. This was strenu- 
ously denied by the complainant and his wit- 



nesses, who claimed and testified that shrink- 
age of the spoke would render the support 
derived from the bearing of the shoulder upon 
the wooden hub indispensable, and that the 
instances in which the shoulder did not, in the 
examples produced, reach so far, were excep- 
tional and, in fact, merely occasional imper- 
fections in the manufacture, otherwise, why 
did the defendant make all Ms spokes with 
shouldered tenons? It will be thus seen, that, 
on such former trial, the question whether the 
defendant's wheel had tenoned spokes, with 
shoulders thereon bearing upon the wooden 
hub, to give greater strength to the spoke, 
and sustain, or assist in sustaining, the end- 
wise thrust or bearing, when in actual use, 
was made to assume great apparent impor- 
tance; and, in view of the testimony of the 
complainant's experts above mentioned, and 
the apparent concessions of his counsel, it is 
not at all strange that tbe defendant was led 
to the belief, that, if it should consti'uct spokes 
so that their shoulders should not bear on the 
wooden hub, and practically illusti-ate and 
verify, in its new manufacture, its claim that 
its mortised collar, by the tapering sides of 
the mortice, so gi'asped and held the spokes 
as in fact to sustain all of the endwise bearing 
or thrust, it would avoid any infringement of 
the complainant's patent. I cannot resist the 
impression, that, for this belief of the defend- 
ant the complainant and his witnesses and 
counsel are largely responsible. The defend- 
ant, therefore, after tbe decree, cut away, in 
part, the shoulders of the spokes thereafter 
used, by rounding off the corners, so that, as 
is now claimed, there is no shoulder, at tlie 
head of the tenon, which rests on the wooden 
hub. The complainant, however, still insists 
that what remains constitutes a shoulder,, 
which, though it may be less effective, does, 
nevertheless, perform the office of a shoulder 
at the head of the tenon, whenever, and sa 
soon as, by very slight shrinkage, or for any 
other reason, the spoke, by force, acting end- 
wise thereon, is driven, in the slightest degi'ee,. 
inward toward the centre of the wheel. The 
defendant, on the other hand, with its wit- 
nesses, deny that the spoke can be driven in 
so as to produce such bearing, the tapering 
sides of the mortices in the metallic collar be- 
ing absolutely and invariably sufficient, as its 
wheels are constructed, to sustain the spok& 
against such force or pressure. 

I shall not, on this motion, attempt to set- 
tle this disputed question. I thought, when 
considering the former case, and I now think,, 
that undue prominence was given to the sub- 
ject of the bearing of the shoulders of the 
spokes on tlie wooden hub, as compared with 
their bearing, whether more or less complete- 
ly, upon the tapering sides of the mortices in 
the metallic ring. That prominence arises 
chiefly out of the fact, that the patented com- 
bination, as described in the second claim of 
the complainant's patent, is "a mortised 
wooden hub, with tenoned spokes, and with 
flanges which embrace the faces of the spokes 
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* * * so as to form a metallic band through 
which the spokes extend into the mortices in 
the wooden hub, substantially as before set 
foi-th," and out of the suggestion thereupon, 
that there are no tenoned spokes, in any 
proper sense, unless there be a shoulder at 
the head of the tenon, bearing upon the sub- 
stance or object in which the mortice is made, 
to receive the tenon. That this suggestion 
gives the ordinary meaning of the term "ten- 
oned" is unquestionable, although the word 
"tenon" has not, derivatively, any such neces- 
sary inherent meaning. But, let it be assum- 
ed, that, in mechanics, the word "tenoned" 
imports not merely a tenon to be inserted in 
a mortice, but, as a correlative or adjunct, a 
shoulder to sustain the thing tenoned against 
endwise pressure, as illustrated in tenoned 
posts inserted in the sill of a building, tenoned 
braces to strengthen an angle in a frame, and 
the like. There is no necessary or prescribed 
form either to the tenon or to the shoulder. 
The tenon may be straight, curved or dove- 
tailed; the shoulder may be rounded or 
square; it may be at a right angle with the 
tenon or at an acute or oblique angle. Let 
it, then, be further assumed, that the defend- 
ant has done that which the complainant de- 
nies, viz., so constructed the spokes in the 
new manufacture, that their shoulders do not 
now bear on the exterior surface of the wood- 
en hub. What has the defendant done? The 
defendant's spokes have still both shoulders 
and tenons, in the literal sense of the word. 
The shoulders are made not at right angles 
to the tenon; they do not bear directly on the 
wooden hub, but they do bear, and do sustain 
the spokes against endwise pressure— the 
very office claimed for the shoulder of a ten- 
on. They bear upon the superimposed me- 
tallic collar, and yet are within that collar 
and receive the same support against lateral 
strain which the flanged sides of that collar 
give, and are intended to give, and as the 
flanged collars do, in the complainant's wheel. 
True, the defendant, if it has, in fact, made 
the whole bearing shoulder of its spokes bear 
on the tapering sides of the metallic mortices, 
has created a difference between its wheel 
and that of the complainant, but not a dif- 
ference in office or in mode of operation. It 
has still tenoned spokes, within the literal 
reading of the complainant's specification and 
claim, and tenoned spokes within the sub- 
stance of the complainant's invention. Ti-ue, 
they are not specifically like the spokes 
shown in the complainant's drawings, nor 
are they specifically like the tenoned spokes 
in an ordinary wheel. But, in considering the 
validity of the reissued patent, the court did 
not, on the former trial, deem the plaintiff, 
in the use of flanges in the combination in 
question, confined to si>okes tenoned as in 
the ordinary wheel, as seemed, on this argu- 
ment, to be assumed by the defendant's coun- 
sel. The language of the opinion may have 
tended to mislead, but the ordinary wheel was 
only mentioned for illustration. The original 
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patent declared that the patentee claimed the 
use of the flanged collars, when used in con- 
nection with a wooden hub, if the spokes are 
arranged as therein set forth, or in any other 
manner— a claim, doubtless, too broad, but 
corrected, in that respect, in the reissue. 

I cannot, therefore, resist the conclusion, 
that, within the substance of the plaintiff's 
second claim, the defendant's spokes are 
tenoned spokes, and, therefore, as truly with- 
in this second claim of the complainant's pat- 
ent, whether the endwise pressure upon the 
spokes is received and borne upon the taper- 
ing sides of the metallic mortices, or on the 
exterior surface of the wooden hub. 

There is another view of the subject, which 
involvBS the doctrine of equivalents in a com- 
bination, which tends to the same conclusion, 
unless the observations made in the case of 
Kees V. Gould, above cited, be deemed to im- 
pair its force. The complainant is entitled to 
the exclusive use of the combination describ- 
ed in his second claim. The several devices 
combined by him were, as heretofore held, 
none of them new. .Among those devices are 
tenoned spokes. And let it be conceded that, 
by tenoned spokes, he must be deemed to 
mean spokes having a shoulder at the .head 
of the tenon, resting on the wooden hub; and 
that the defendant places the shoulder of its 
spokes on the inclined or tapering sides of the 
metallic mortices— it might place the shoul- 
der on a distmct projection within those mor- 
tices. Is it not obvious, that, having regard 
to the purpose of a shoulder on the spoke, the 
function it performs, the mode of its opei-a- 
tion, to receive and sustain the endwise pres- 
sure, which are claimed to be the sole pur- 
pose, function and operation of the shoulder, 
the defendant's construction is a precise 
equivalent of that described and claimed in 
the patent? If a spoke tenoned into a wood- 
en hub, and having a shoulder resting on the 
surface of the hub, were new, and were pat- 
ented, it is not possible that one who should 
place a metallic band around a wooden hub, 
and make a mortice therein, and a mortice in 
the wooden hub beneath, and insert the tenon 
in the mortice, so that the shoulder should 
bear either squarely or obliquely on the metal, 
could escape the charge of infringing such 
patent. 

On the argument of the motion, I was much 
impressed by still another view of the sub- 
ject. Looking at the whole specification, and 
construing the claims of the patentee by aid 
thereof, it will be seen, that the invention 
had reference to improving the carriage 
wheel in two important particulars, viz., 
strengthening the wheel so as to resist lateral 
strain, and strengthening it against force or 
strain in the direction of its plane. The pat- 
entee did not profess to have improved its 
capacity to resist the bearing or thrust end- 
wise of the spokes; this was no part or pur- 
pose of his invention. By means of the cir- 
cular flanges, bolted together, the increased 
I strength to resist lateral strains was to be 
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effected, and by these metallic circular bands, 
made fast to the hub and bolted to the spores, 
and by making the spokes to form a solid or 
continuous belt of wood around the exterior 
of the "wooden hub, the greater power to re- 
sist a strain in the direction of the plane of 
the wheel was to be secured. In reference to 
either result, tenons inserted in mortices in 
the wooden hub were of essential importance. 
By his arrangement, no strain, either laterally 
or in the direction of the plane of the wheel, 
could be made to act on the tenon of one 
spoke only, but by the joint power or efficiency 
of the metallic bands and tenons, several ten- 
ons acted together to resist any force, jar or 
shock from any direction. When, therefore, 
the patentee had described his invention and 
made his second claim, including tenoned 
spokes, the claim should be construed with 
reference to the office or function which en- 
tered into his improvement, and with refer- 
ence to the service done by the tenon in its 
relation to the parts which constituted an 
improvement and enabled the wheel better to 
resist force applied laterally or in the direc- 
tion of the plane of the wheel. This was all 
he professed to have improved. For that pur- 
pose, it was the tenons entering the hub, and 
made fast therein, that entered into his com- 
bination, as rendering service towards effect- 
ing his improvement. The endwise thrust 
was not in his contemplation, or the shoul- 
ders at the head of the tenon, as pertaining 
to any improvement made by him. True, 
there must be capacity to resist such end 
thrust One mode of constructing a wheel, 
which would give it greater power in that 
respect, he had very prominently, and, as 
suggested in the former opinion, I think, 
chiefly in view, viz., increasing the number 
of spokes. But, as to the matter of tenoning 
the spokes, the point was to so unite the 
spokes as that any strain upon one, instead 
of acting on one alone, should, through the 
tenons inserted in the hub, and the circular 
flanges, bolted to all, be resisted by the joint 
power of sevei-al or all of the tenons. Hence, 
his improvement was applicable to any wheel 
having spokes tenoned into the hub, entirely 
irrespective of the question whether the 
shoulders at the head of the tenon rested on 
the surface of the wooden hub, or whether 
any other provision was made to sustain the 
endwise pressure. The hold of the spokes in 
the hub was the efficient means of making his 
improvement practically useful, and consti- 
tuted the marked distinction between his 
wheel and the wheel described in the Smith 
and Parfrey patent, in which there were no 
spokes inserted in mortices in the hub. In 
this view of the proper meaning of "tenoned 
spokes," in the claim of the patentee, there 
remains no question that the defendant's 
present manufacture is an infringement. The 
tenons at the end of the defendant's spokes 
are identical in form with the tenons in the 
wheel of the complainant, they are secured 
in the mortices in the wooden hub in the 



same manner, and, in their action conjointly 
with the circular metallic band, they perform 
precisely the same office or function, in re- 
sisting strains either laterally or in the direc- 
tion of the plane of the wheel. The particu- 
lar mode in which the shoulder above is form- 
ed, or how it is sustained, is, with reference 
to that which constitutes the substance and 
gist of the complainant's invention, imma- 
terial, so long as the rings or flanges are 
made to bear upon or against the body of the 
spoke, and bind it so as to eflEect the objects 
the patentee disclosed and secured. 

These reasons all concur in the result, that 
the complainant's motion should be granted. 
The question of costs is not very important, 
but, in view of the manner in which I think 
the defendant has been misled into the sit- 
uation in which I deem him now placed, 
which, in My judgment, falls but little short 
of estopping the complainant to allege that 
a wheel without tenons having shoulders 
bearing on the surface of the wooden hub in- 
fringes his patent, I cannot charge the de- 
fendant with costs. 
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In re SAUNDERS. 

[2 Lowell, 444; 1 13 N. B. R. 164.] 

District Court, D. Massachusetts. Nov., 1S75. 

Bankruptcy — Acceptance op Prepekence — 

Right to Vote for Assignee — 

Proof of Debt. 

1. A creditor who has never accepted a deed 
of trust made to a third person the enforcement 
of which would give him a preference, and who 
disclaims all interest in it, may prove his claim 
as unsecured. 

2. A preferred creditor may surrender his 
preference at the first meeting, and vote for as- 
signee, when the preference is of such a nature 
as to be effectually destroyed by such a surren- 
der. 

[Cited in The Illinois, Case No. 7,005.] 

3. A mere agent to prove a note in bankrupt- 
cy, must prove it in the name and in behalf of 
his principal, if proof in his own name is object- 
ed to. 

4. A proof of debt, in the mode required by 
statute, establishes a prima facie ease, even un- 
der objection, and subject to counter proof, or 
to an order of court for further proof, without 
producing such evidence of handwriting, &c., 
as would be necessary in the trial of an action. 

Proof of debt by secured creditor. W. A. 
Saunders, having land standing in the name 

I [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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of his brother, and being deeply in debt, pro- 
cured liis brother to convey the land to A. E. 
Johonnot and B. E. Demmon in trust to pay 
certain notes mentioned in a schedule an- 
nexed to the deed. One creditor to a con- 
siderable amount held several notes not speci- 
fied in the schedule. The deed was recorded, 
and just before the end of two months from 
its date, Mr. Huntington, the creditor before 
mentiT)ned, and certain others, filed a peti- 
tion in bankruptcy against W. A. Saunders, 
relying, among other things, upon this deed 
as an act of bankruptcy; and bankruptcy 
was adjudged. At the first meeting, Hunt- 
ington objected to the proof of the notes se- 
cured by the trust deed; Johonnot, one of 
the trustees, testified that only one of the 
holders of the notes had been asked to as- 
sent to it, and he had peremptorily refused. 
The several holders gave evidence that they 
had never acceded to the deed in any. way, 
and most of them had never heard of it. 
They all filed, as part of their affidavits of 
debt, a disclaimer of any interest und$r the 
deed. On the other side, three notes, held by 
Fairbank, Gill, and Fish, respectively, were 
objected to, on the ground that they were 
procured for the purpose of influencing the 
proceedings In bankruptcy. The evidence 
was, that Hxmtington, fearing that he should 
not be able to procure one-fourth in num- 
ber and one-third in amount of creditors to 
join in his petition for adjudication, had ap- 
plied to these three persons, to whom he 
owed debts, and ^ asked each of them to re- 
ceive a note of Saunders as collateral securi- 
ty. This they all did, and immediately, at 
the request of Huntington, signed the peti- 
tion for adjudication. One of the notes of- 
fered for proof by a creditor was indorsed 
by the bankrupt, and objection was made at 
the hearing before the court that no evidence 
of its protest had been given. 

Gr. W. Park, for Huntington. 
M. Storey, for creditors under the inden- 
ture. 

LOWELI/, District Judge. The petitioning 
creditor, Mr. Huntington, was placed in a 
difficult position. He found on the records 
a deed of trust for the bankrupt's creditors, 
from which his notes appeared to be studi- 
ously omitted; and while he held debts suf- 
ficient in amount to enable him to make his 
debtor a bankrupt, and thus to avoid this 
preference, he could not multiply himself to 
make up the number now somewhat oppres- 
sively required by the statute. The case il- 
, lustrates the serious obstacles which con- 
gress has lately interposed to shield a fraudu- 
lent debtor. 

The courts, however, endeavoring to give 
the statute a reasonable construction, have 
held that creditors who have been preferred 
shall not count in estimating number or 
value, so that the petitioning creditor's ar- 
rangement to increase the number was per- 
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haps unnecessary' in this particular case. I 
have so held within a week past.. In re Cur- 
rier [Case No. 3,492]. , 

When it co?aes to proof of debts at the 
first meeting,. it turns out that the secured 
creditors all disclaim their security, and deny 
that they had ever accepted it. ISfow, al- 
though, our law presumes the assent of cred- 
itors in such a case, in the absence of evi- 
dence to the contrary, yet there can be no 
doubt that they may dissent; and it would 
never do to permit a debtor to close the door 
of the fix-st meeting against some of his cred- 
itors by giving them security behind their 
backs, and holding them to a presumed con- 
sent which they have never given. The op- 
posing creditor suspects that these gentle- 
men might have taken up a different po- 
sition if the two months had run out before 
a petition was filed. But I must decide by 
the sworn evidence, which gives no coun- 
tenance to such a suspicion. Upon the evi- 
dence these creditors are neither secured nor 
preferred. 

The case of Johonnot himself is different. 
He was at once a creditor and a trustee, and 
by receiving delivery of the deed as trustee 
without qualification, he assented to It as 
creditor. He swears not only that the deed 
was never acted .on, but that it was aban- 
doned before the petition was filed. Under 
these circumstances, I think he should be per- 
mitted to prove, even at the first meeting, 
upon making and delivering to the register 
for the use of the assignee, when appointed, 
a deed of the lands included in the convey- 
ance. 

I have before decided, for reasons satis- 
factory to my own mind, that security may, 
in many cases, be renounced and surrender- 
ed toy a creditor at the first meeting. I am 
aware that there have been decisions to the 
contrary, founded upon the words of the stat- 
ute, which says a surrender may be made to 
the assignee. But since a creditor, by prov- 
ing his debt, ipso facto surrenders his se- 
ciurily, and since a vote at the first meeting 
is often of much more importance than a 
piece of worthless security, I am not pre- 
pared to admit that a creditot who wishes to 
exercise this right is precluded by the per- 
missive language of the statute, authorizing 
him to release to an assignee what he con- 
clusively abandons by the mere proof of his 
debt. To guard against misapprehension, I 
have always required that a positive surren- 
der or release, or whatever else the case 
might require, should be made. 

The second question is, whether the three 
notes held by Messrs. Fairbank, Fish, and 
Gill, respectively, can be voted on separately 
in the choice of an assignea Notwithstand- 
ing the form that was gone through of hand- 
ing these notes to their present holders as 
collateral security, I think the fair result of 
all the evidence is, that they are merely 
agents of Mr. Huntington; and while it is 
true as a general proposition that one who 
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could sue a debt in his own name' may prove 
it in his own name, yet I am of opinion that 
an agent holding negotiable paper, for the 
mere purpose of proof, cannot prove it, un- 
der objection, excepting in the name and for 
the benefit of the real owner. See, In re 
Lane [Case No. 8,043]. 

On the third point, I am of opinion that 
ihe holder of a note overdue, making due 
affidavit as required by the statute, makes 
out his prima facie ease, subject to the dis- 
cretion of the register and court to order fur- 
ther proof, and to the right of any creditor 
or person interested to offer counter proof. 
In a great many eases, perhaps in a ma- 
jority, the creditor has no personal knowl- 
edge of the facts, and his affidavit would not 
be of the slightest value in any court of jus- 
tice upon any issue involving those facts. 
But I never heard it suggested that a cred- 
itor is to be prepared or obliged, by the mere 
interposition of an objection, to produce such 
evidence as would be necessary at an ordi- 
nary trial of those facts. It is not too much 
to say that the bankrupt law would break 
down under the strain that such a necessity 
would put upon creditors. Order accordingly. 
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The SAUNDERS. 

[2 Gall. 210.] 1 

<"ireuit Court, D. Massachusetts. Oct. Term, 
1814. 

NONINTERCOURSE — USINGf BRITISH LICENSE — 

VoTAGE Ended. 

1. Under the second section of the act of Aug. 
2, 1813, "e. 56 [12 Weightman's Laws, 225; 3 
Stat. 85], prize allegation cannot be susfciined 
for using a British license, unless the vessel be 
seized in delicto, during the voyage. If the voy- 
age be entirely ended, the offence is purged. 

[Cited in Rogers v. The Amado, Case No. 12.- 
005.] 

2. Quiere: How it would be on an informa- 
tion on the first section of the same act. 

This was an information in the nature of a 
prize allegation, founded on the second sec- 
tion of the act of August 2d, 1813 (chapter 
56). The allegation in substance charged, that 
the said brigantine Saunders, was, at the 
port of Greenock in Scotland, employed in an 
illegal intercourse with the enemies of the 
United States, in the month of November, 
1813; and in the same month, proceeded from 
said Greenock, with a full cargo on board, 
purchased and received from enemies .of the 
United States, under the protection of a li- 
cense from the government of Great Britain, 
to the port of Corunna in Spain, where the 
said cargo was sold and disposed of; and 
afterwards, under the protection of the same 
license, departed in ballast from Corunna for 
the United States, and arrived at New Bed- 
ford, on the 10th of ilarch, 1814; and, on the 
5th day of the ensuing April, was seized at 
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I said port by the collector of the customs. 
The claim, and accompanying affidavit, 

j which were admitted to contain all the mate- 
rial facts, asserted In substance, that on the 
10th day of October, 1812, the brig sailed 
from the Capes of the Delaware with a cargo 
of flour owned partly by the claimants [Lewis 
& Co.], and partly by Spanish subjects, bound 
for Tenerjffe, and from thence to Philadel- 
phia, having on board, for her protection dur- 
ing the voyage, a British license, countersign- 
ed and vouched by Don Onis, the unaccred- 
ited minister of Spain; that on the 17th of 
November following, she was captured by the 
British letter of marque, the Monarch, and 
ordered for Greenock, but, during the voy- 
age, was by stress of weather compelled to go 
Into Madeira, where a part of the cargo was 
taken out, and with the residue, the captors 
proceeded in the brig to Greenock; that after 
her arrival at Greenock, the brig was libelled 
as prize, and pending the prize proceedings, 
the cargo was sold as perishable by order of 
the admiralty; that the brig was detained 
until the 6th of August, 1813, when restitu- 
tion thereof, and of the cargo, were decreed 
on payment of the costs of the captors; that 
by various accidents the brig was detained at 
Greenock imtil the 25th of November follow- 
ing, when she sailed for Philadelphia in bal- 
last; that In the course of the voyage, she 
was compelled by stress of weather to put 
into- Corunna for repairs: and after refitting, 
she sailed from that port, and arrived at New 
Bedford on the 12th of March, 1814, with- 
out having touched at any other ports during 
the voyage; that at the last port the voyage 
was terminated, the crew were discharged, 
and the brig hauled up, and all her papers 
and documents delivered to the owners or 
their agents; and afterwards, and not before, 
the seizure was made by the collector. 

Mr. Blake, Dist. Atty. 

There are two grounds of forfeiture: (1) 
An offence committed, to which the forfeiture 
IS annexed as a penalty. (2^ The using of a 
British license, by which the vessel lost her 
American character, and became quasi ene- 
my's property. The objection, that the vessel 
was not liable to seizure after the completion 
of her voyage, involves the absurdity, that 
her being forfeited or not depended upon 
mere chance or fortune. Upon this principle, 
a vessel, which would have been good prize, 
if taken on tlie high seas, will, if so success- 
ful as to run the gauntlet and get safe into 
port, be secure from seizure and forfeiture. 
Admitting even that in the hands of an inno- 
cent vendee, the vessel might be protected, 
yet that is not the present case; for she re- 
mained, until the time of the seizure, the 
property of the same persons, who owned her 
on the voyage. By the act of the 2d of Au- 
gust, 1813, c. 56, § 2 ^12 Laws [Weightman's 
Ed.] 225 [3 Stat. 85]), all vessels using an ene- 
my's license are made good prize of war. 
As it is not denied that the Saunders sailed 
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Tinder tlie protection of an enemy's license, it 
is difficult to discover any reason for her be- 
ing exempt from forfeiture; especially, when 
the rights of no innocent persons -will he af- 
fected. The license, it is true, was not on 
"board at the time of the seizure, but, being 
permanent, it must be considered as still in 
the use of the vessel. It was in the posses- 
sion of tlie master or owner, and was as 
much a document belonging to the vessel, as 
her American register.s 

"W. Sullivan, for claimants. 

The license is plainly limited to a single 
voyage, and at the time of the seizure, had 
lost all its effect, so that the vessel could not 
again have sailed under its protection. If the 
vessel is subject to condemnation, it must be 
either as enemy's property, or for having tmd-_ 
ed with the enemy. This, being a prize alle- 
gation, must be governed by the ordinary 
rules of prize proceedings. Now no rule is 
better established, than that the papers and 
the evidence of persons on board are to be 
first examined. But in this case all the pa- 
pers were lodged at the custom-house, and if 
produced, they would prove the vessel to be 
American property. No papers have been of- 
fered by the libellant, and no examination of 
persons, except of one man, which was taken 
seventy-eight days after the ship's arrival. 
This evidence is not admissible, and there 
then remains no evidence, upon which the pro- 
cess can be maintained. There is no doubt 
that the vessel was American when she sail- 
ed, being documented and cleared as such- 
She is not then enemy's propeiiy, unless by 
reason of some act indentifying her with the 
enemy. Itis not denied, that by the general law, 
this vessel would have been subject to capture 
and condemnation as prize, if found on the 
high seas with a license of this description. 
But a distinction is to be made between the 
moral agent, who commits the ofiCence, and 
the instrument with which it is committed. 
The person is liable to punishment at any dis- 
tance of time, but the thing" must be seized 
flagrante delicto, in the very act of commit- 
ting the offence. No instance, it is believed, 
can be found of a seizure as prize after the 
complete termination of the enterprise. The 
confiscations, or condemnations for inter- 
course with prohibited ports, &c., under the 
resti'ictive system, were by statute. It being 
expressly provided, that certain penalties 
should follow certain acts, if the acts were 
done, the liability was incurred, and the for- 
feiture might be exacted at any distance of 
time. But it is not so with the act, on which 
this process is founded. It merely declares, 
that imder certain circumstances, a vessel 
shall be deemed an enemy's vessel and be 
treated as such. In addition to this, no au- 
thority to seize, even when all the circum- 
stances exist, is given to the collector. 



2 [The reporter was absent during a part of 
Blake's argument. 
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STORY, Circuit Justice (after reciting the 
facts). Upon these facts, the question pre- 
sented for the decision of the court is, wheth- 
er, under the second section of the act of the 
2d of August, 1813 (chapter 56), the said brig 
is liable to seizure and condeMuatiou, for hav- 
ing had and used a British license on a voy- 
age, which was, at the time of the seizure, 
completely terminated. This section pro- 
vides, that any ship of the United States, sail- 
ing under, or found on the high seas using, a 
British license, shall be considered and held, 
as sailing under the flag of the government 
of Great Britain, and may be seized on the 
high seas or elsewhere, by the public or pri- 
vate armed sliips of the United States, and . 
upon due proof thereof be, together with her 
cargo, condemned to the use of the captors, 
and the proceeds distributed according to the 
rules prescribed in the cases of prizes made 
from thS enemy. This section must now be 
taken to have been made merely in affirm- 
ance of the general law of prize; and, in its 
terms, it is confined to captures made by com- 
missioned ships, during the existence of the 
illegal voyage. It is the actual use of the li- 
cense, at the time of the seizure, and not the 
former use in a previous voyage, which au- 
thorizes the search and capture. The author- 
ity to seize, also, is given only to commis- 
sioned ships, and is not extended to the mere 
civil officers of the government. Upon the 
express provisions of this section, therefore, 
the case cannot be sustained. It must stand, 
if at all, upon the general law of prize, and 
the right of the United States to enforce the 
prerogatives of war against all, who shall of- 
fend against them, and, in a more special 
manner, the execution of their own laws 
against their own citizens. Admitting then, 
what indeed cannot be denied, that the sail- 
ing under a British license subjects a vessel 
of the United States to be deemed as sailing 
under the enemy's flag, it remains to be con- 
sidered, whether the forfeiture continues to 
attach, although the hostile character so ac- 
quired be completely gone. In cases of breach- 
es of blockades, and of contraband of war, 
the doctrine seems to be established, that 
the vessel must be captured in delicto; otlier- 
wise the ofEence is purged. The Imina. 3 C. 
Rob, Adm. 167; The Lisette, 6 0. Rob. Adm. 
387. If, therefore, the port of destination 
have become neutral, or the blockade have 
been raised, before the capture, the corpus 
delicti is deemed to be extinguished. The 
same principle has been applied, where the 
intention was to trade with the enemy; if, 
at the time of carrying the design into effect, 
the person is no longer an enemy, or the port 
no longer hostile, the offence is not commit- 
ted; for thei-e must be both intention and 
act. The Abby, 5 0. Rob. Adm. 251, 

It strikes me, that the present case must 
be decided upon analogous principles. No 
case has been adduced, in which the penalty 
has been inflicted for an illegal traffic with 
the enemy, upon the mere footing of the prize 
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law, unless wliere the vessel has heen cap- 
tured dm-ing her delinquency. The very si- 
lence of the hooks, in such a ease, furnishes 
some argument against the existence of a 
rule, which should attach an indissoluble 
taint. The reasonable principle, to be ex- 
tracted from the authorities, would seem to 
be, that so long as you retain the hostile 
character by your illegal conduct, either in 
contraband trade, in violation of blockade, or 
in hostile intercourse, you shall be subject to 
all the penalties of such character. But 
when without fraud, you have resumed your 
real national character, it purges away all 
the noxious qualities, which previously infect- 
ed it. In the case before the court, it is 
clear, that, during the voyage, the vessel 
might have been seized and condemned, as 
an enemy's vessel, sailing under an enemy's 
flag. But at the time of her seizure, her 
American character had re-attached. She 
was no longer engaged ia hostile traffic, or 
sailing under an enemy's license, or using an 
enemy's protection. In no respect was she, 
then, to be deemed an enemy's vessel. I 
hold, therefore, that not having been taken in 
delicto, the prize law would not adjudge her 
good and lawful prize. 

I give no opinion, how the law would be in 
a case founded on the first section of the act 
of the 2d of August, 1813 (chapter 56), There 
may be a material distinction, founded on the 
language of that section. The forfeiture 
there imposed is absolute, without reference 
to the time of seizure. Nor do I give any 
opinion as to a case, where, by fraudulent 
suppression or false destination, the forfei- 
ture could not be inflicted on the original 
voyage, and, under such circumstances, is 
sought to be enforced on a capture in a sub- 
sequent voyage. See The Christiansberg, 6 
O. Kob. Adm. 376. 
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SAUNDERS v. BUCKUP et al- 

[1 Blatchf. & H. 264.] i 

District Court, S. D. New York. April 5, 1831. 

Seamek — Assault bt Master — Use op Dangekoos 
Weapon — Cos duct of Seamex — Obsolete 

Grievances — Witness. 

1. A master cannot justify an assault and bat- 
tery on a seaman with a dangerous weapon, by 
showing that the weapon was casually in his 
hand, and was used by him in a moment of ex- 
citement, under circumstances which would have 
justified some punishment of the seaman. 

2. The court, in estimating the amount of dam- 
ages to be given for an assault and battery, will 
have regard as well as to the conduct of the libel- 
ant as to that of the respondent. 

1 [Reported by Samuel Blatchford, Esq., and 
Francis Howland, Esq.] 



3. A court of admiralty discourages actions 
for damages on account of obsolete grievances. 

[Cited in Scull v. Raymond, 18 Fed. 553; 
Southard v. Brady, 36 Fed. 562.] 

4. Where, in a libel for an assault and battery 
by a master, the mate, who was a witness of th& 
transaction, but was in no way connected with 
it, was joined as a party to the suit with the 
master, the court will presume that this wa& 
done to render the mate an incompetent witness, 
and will consider that fact in estimating dam- 
ages. 

This was a libel in personam [by Thomas 
Saunders against Bartholomew Buckup and 
another] for an assault and battery commit- 
ted at sea by a master upon his cook, on the- 
7th of February, 1827, on a voyage from New 
York to Vera Cruz. The master was crack- 
ing nuts upon the quarter-deck with a light 
hammer, when word was brought to him 
that the cook was scuffling with the mate. 
He ran forward, and discovered, according 
to the testimony of one of the witnesses, 
that the cook was overpowering the mate; 
whereupon he knocked him down with the 
hammer he had just been using, and which 
he had still in his hand. The libellant fell 
immediately, and bled freely from the head, 
and was, for a few moments, insensible. 
The wound was said to have been very 
slight, and he was walking about the deck 
the same day. The libel was filed on the 6th 
of October, 1830, against the master and the 
mate. 

Washington Q. Morton and Henry M. 
Western, for libeUant. 
George W. Niven, for respondents. 

BETTS, District .Judge. The libel in this 
ease is extended to great length, and is full 
of extravagant and declamatory assertions 
regarding the nature of the injury which is 
the subject of this suiL Upon these inflamed 
and exaggerated representations of the libel- 
lant, under oath, as to his great wrong and 
suffering, I had been induced to order the 
master to be arrested and held to bail in two 
thousand dollars. The proofs entirely fail to 
support the libellant's statement, further 
than to show that an assault and battery was 
committed upon him with an improper in- 
strument. Though the hammer, which was 
the implement used in this case, is proved to 
have been light and small, it was an im- 
proper and dangerous weapon to use in such 
a manner, and the result showed the peril 
attending the act. It appears that the con- 
duct of the master towards the libellant had 
been unexceptionable previously to the oc- 
currence, and that he was kind and attentive 
to him as soon as the injury was inflicted. 
Moreover, the conduct of the libellant, on the 
occasion, was highly ^reprehensible, and de- 
served punishment. Whatever may have 
been the origin of the dispute between him 
and the mate, it was a breach of order and 
discipline, amounting to mutiny, for him to 
be engaged, under any circumstances not 
necessary for his self-defence, in a conflict 



[21 Fed. Cas- page 529]. 



<Case No. 12,373) SAUNDERS. 



with an officer of the vessel. At the same 
time, a master ■will not he allowed to exer- 
cise undue violence towards his crew, or, 
most especially, to use improper weapons for 
the purpose of chastising a seaman, unless 
under circumstances so urgent as to call for 
Instant and extraordinary measures for the 
rescue or defence of his imder officers. All 
tlie testimony shows that, though this was 
not such a case as would justify the use of a 
perilous weapon, the master was actuated 
by no ill-will towards the lihellant, and that 
it was entirely casual that he struck with the 
instrument used by him. It was not pro- 
cured for the purpose. It chanced to be in 
his hand, and was, no doubt, used thought- 
lessly, and under the excitement of the mo- 
ment There is, also, no proof that the li- 
bellant was at all disabled by the blow, be- 
yond the stunning effects of it for the mo- 
ment; and the fact that he was walking 
about the deck the same day, after the in- 
jury, sustains the testimony of Pell, his own 
witness, that the wound was otherwise very 
slight 

If this were all the ease, the court might 
be disposed to inflict severe damages on the 
master, for example's sake, that it might be 
understood by men in this important and 
delicate trust that they must act cautiously, 
under the influence of reason, and not of im- 
pulse or fear, in applying force to their crew. 
The master of a ship should acquaint him- 
self accurately with the character of an of- 
fence before he proceeds to punish it, and 
should judge soundly of the degree of force 
suitable for bringing his men to subordina- 
tion when they are violating their duties. 
He must not consider himself entitled, at his 
mere option, to apply the last degree of vio- 
lence to a seaman. The court must see that 
in what he did he was governed by a ration- 
al discretion; and the court is always ready 
to afford him the benefit of the most lib- 
eral intendment to uphold his authority in 
the varying exigencies attendant upon his 
duty to his ship's company, his owner, and 
the mariners who are subjects of his treat- 
ment. 

There are, however, circumstances in this 
ease which ought to be brought into view in 
determining the sum in which the master 
shall be amerced. Although damages are 
often awarded for the purpose of punishment, 
yet the court will notice that those damages 
go into the pocket of the individual who in- 
stitutes the action; and, unless that consid- 
eration is allowed its proper weight, what 
may be^ designed as a punishment for the 
malfeasance of one party, may operate as a 
reward for the improper conduct of the 
other. The libellant was, in this case, a 
wrong-doer. He was amenable to punish- 
ment on the spot and, had he been struck 
with a rope, or a stick of moderate size, and 
had the same consequences followed, the 
court would have held the master, if not 
wholly justified, yet so far excused, that but 
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a nominal fine would have been imposed up- 
on him. The kind of weapon used furnishes 
the whole foundation for the libellant's ac- 
tion. The court has already observed that it 
was improper and unjustifiable in the mas- 
ter to make use of that weapon; but it is al- 
so to be remarked that the preponderance of 
the testimony is, that the libellant attempts 
to inflame his damages, and to practice a 
gross imposition on the court by exhibiting 
here an instrument as the same with which 
the blow was struck. He produces in court a 
ship-carpenter's or blacksmith's hammer, of 
two or three pounds weight, having a long 
handle, and palpably a most dangerous 
weapon. A brisk blow with it would inevi- 
tably beat in a man's head. There is no proof 
that such a hammer was ever on board the 
vessel; and the witnesses unite in declaring 
that they had not seen it, and do not believe 
the one which the master used was at all of 
that kind or magnitude. A lady witness. says 
that her little boy, five years of age, was 
accustomed to crack nuts with the one the 
master was using. The court is compelled to 
receive this attempt of the libellant with the 
more distrust, because of his sworn repre- 
sentations laid before the court to obtain the 
exorbitant bail ordered in the case. Those 
sworn statements he did not attempt to sup- 
port on the trial; on the contrary, his own 
witness disproved their verity. 

Again, the lihellant permitted this matter 
to rest for nearly four years before he 
brought suit. Had his action been at law, 
it would have required only a very short time 
to bar its prosecution, by the statute of lim- 
itations. No excuse is assigned for this de- 
lay. A jury will, under such circumstances, 
always consider the suit as raked up to ex- 
tort money or gratify malicious feelings, and, 
though bound to give a verdict for the plain- 
tiff, if four years have not elapsed, will rare- 
ly go beyond nominal damages. The statute 
of limitations does not apply to this court as 
an obligatory law. The Utility [Case No. 16,- 
S06]. But its provisions, as well as the per- 
emptory exceptions of the civil law, are al- 
ways regarded, in admiralty, in adjusting 
the equities of parties. Our state statute 
bars an action for assault and battery after 
four years. 2 Rev. St. 296. But by the civil 
law, such an action was required to be 
brought within one year. Code, pp. 9, 35, § 
S, It is a cardinal rule with this court, not 
to Intermeddle with stale demands, much 
less to give countenance to actions founded 
on obsolete quarrels and grievances. The 
court will presume, that if this suit had been 
brought on the return of the libellant to this 
country— (and no reason is assigned in the 
proofs why he did not return in the same- 
vessel)— it would have been put in possession 
of a much more accurate and satisfactory ac- 
count of the whole transaction. The action 
was delayed for nearly four years, and was 
then brought against the master and mate. 
The effect of this mode of prosecuting it is^ 
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to shut out the testimony of the mate, who 
would he the witness most competent to state 
the occurrence in all its circumstances. He 
had no connection with the master in giving 
the blow which is the gravamen of the suit; 
and, though he might he liable for an as- 
sault and battery which preceded that blow, 
yet the ease affords no explanation of the 
reason for his being made a party to the ac- 
tion brought for the consequences which fol- 
lowed the blow, and the inference seems 
warranted, that this was done to preclude 
his being a witness in behalf of the master. 
Under all these circumstances, though I 
feel constrained to award damages as a re- 
proof to the master for the indiscreet and 
improper use of the instrument he employed, 
yet I do not consider this a ease in which 
the libellant is entitled to more than a mod- 
erate compensation. Accordingly, I decree 
that the master pay ?10 damages and costs. 
Decree accordingly. 
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SAUNDERS et al. r. The HANOVER. 

[2 Quart. Law J. 1.] 

District Court, E. D. Virginia, 1857. 

Collision— Burden of Proof— Steam and Sail — 
R GHT TO Course. 

1. The general rule in cases of collision is 
that the vessel proceeding in the cause for 
indemnification must, in order to obtain a de- 
cree in her favor, show, by preponderating evi- 
dence, that the other vessel was guilty of neg- 
Hgence or of some misconduct, 

2. The onus of proof does not lie on the ves- 
sel proceeded against, except when a prima 
facie case of negligence is made out on the 
other side. 

3. In the United States, it is the law that 
steamers meeting a sailing vessel, whether close- 
hauled or with the wind free, the latter has 
the right to keep her course, and it is the duty 
of the steamer to adopt such precautions as 
will avoid her. 

4. In England the rule is that if the sailing 
vessel has the wind free and meets a steamer, 
each must put the helm aport. AVith this ex- 
ception, the rule m the United States and Eng- 
land is the same. 

5. The rule is clear that when two vessels are 
nearing each other, and there will be any hazard 
of striking, without a change of course, and one 
of them is closohanled and the other has the 
wind fair, it is the duty of the latter to give 
way, or avoid or get out of the way of the 
former. 

6. General principles in cases where, from the 
courses of vessels, there is danger of collision. 

In admii*alty. 

Chandler & Sharp, for libellauts. 
Macfaiiand, Crimip & Crenshaw, for re- 
spondents. 

HALLYBURTON, District Judge. This ac- 
tion was brought by the owners of the schoon- 
er Venus to recover compensation for losses 
occasioned, as is alleged in the libel, by the 
fault of the Hanover in running down the 
former vessel. The collision which gave rise 



to this suit, and in consequence of which it 
is said the Venus and her cargo were total- 
ly lost, occurred off the coast of New Jersey, 
on the night of the 4th May, 1855, at about 
half -past 9 o'clock. It is admitted by all par- 
ties that the direction of the wind and the 
courses on which the two vessels were steer- 
ing ai'e ^con-ectly represented on the chart 
which was handed to the court by counsel; 
that is to say, the wind was from N. N. "West, 
the Hanover was steering S. W. and S. with 
her starboard tacks on boai-d, and the Venus 
N. E. and % E. on the larboard tack. The 
Venus was closehauled, and the Hanover had 
the wind fair, and under these circumstances, 
the general rule of navigation required that 
the latter vessel should give way or get out 
of the way of the former; but it is averred in 
defence of the Hanover that the night was so 
dark as to make it impossible^ito see the Ve- 
nus further than about one or two ship's 
lengths, and that evei-ything was done by her 
after the Venus was seen which was proper 
and could be done to prevent mischief, but 
that the latter vessel was so negligently or 
unskilfully navigated, that she was thrown 
across the bows of the Hanover, which ves- 
sel then went stern on into the starboai-d side 
of the Venus, and caused the damage of 
which complaint is now made, without any 
negligence or fault of the damaging vessel 
whatever. 

Before we look into the testimony on these 
points, let us consider for a moment the law of 
evidence by which we are to be directed. The 
rule that in suits of this kind the vessel pi'oceed- 
ing in the cause for indemnification must, in or- 
der to obtain a decree in her favor, show by pre- 
ponderating evidence that the other vessel was 
guilty of negligence or of some misconduct, is 
very often referred to in the reported pases. 
In The Ligo, 2 Hazz. Adm. 357, Su- Chris- 
topher Robinson says: "This is a case of 
collision in which a vessel, the Express, has 
been lost in consequence of that accident, and 
the law will support a claim for indemnifica- 
tion on the part of the owners of that vessel, 
provided it can be shown that the loss was 
owing to the fault of the vessel charged as 
the wrong doer." And, again, in the same 
case; "The law required that there should 
be preponderating evidence to fix the loss on 
the paiiy charged before the court can ad- 
judge him to make compensation." And in 
The Bolina, 3 Notes of Cas. 208, it was said 
by Dr. Lushington that, "with regard to in- 
evitable accident, the onus lies on those who 
bring a complaint against a vessel and who 
seek to be indemnified. On them is the onus 
of proving that blame does attach upon the 
vessel proceeded against; the onus of prov- 
ing inevitable accident does not necessarily 
attach to that vessel; it is only when you show 
a prima facie ease of negligence and want of 
due seamanship." All this is, no doubt, true; 
but in the application of the rule laid down, 
difficulties may arise which are not well set- 
tled by authoritj'. It is not always easy to 
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say Tvlien a prima facie case is made out so 
as to shift the onus from one party to the 
other. When a vessel, for instance, as in the 
present case, shows that she was saUing close- 
hauled upon a wind, and was run down by 
another vessel having the wind in her favor 
and sailhig free, does it devolve upon the lat- 
ter, if she asserts that she was excusable on 
accoimt of the darkness of the night, to plead 
and prove by testimony the fact upon which 
she thus relies for her exculpation? or is the 
other party obliged, in order to make out a 
prima facie case of negligence, to state in the 
first instance, and offer evidence to show, that 
there was light enough to have seen, if a good 
and sufficient lookout had been kept on board 
the damaging vessel? 

There are not above three or four cases to 
be found, I believe, in the books of reports, 
in which anything is distinctly said in rela- 
tion to what ought to be the rule of evidence 
in this respect, and thos.e few seem not to be 
in harmony with each other. The court of 
admiralty in Ireland appears to have thought 
in the case of The Londonderry, to be found in 
the Supplement to 4 Notes of Cas. ft>age 31), 
that the party complaining in a suit for col- 
lision was in eveiy instance bound to allege 
and prove, in order to make out even a 
prima facie case of negligence, that there was 
light enough for the vessel charged as the 
wrongdoer to have seen the injured vessel if 
she had kept a good lookout The London- 
derry, a large steamer, rail down in the night 
the Dolbaden Castle, a small schooner, which, 
in consequence of the state of the wind and 
tide, was nearly incapable of altering her 
position. And Doctor ■Starke in delivering 
the opinion of the court, distinctly states, and 
more than once, that the owners of the sail- 
ing vessel most prove by testimony, in order 
to establish even a prima facie case; and 
as a part of that case, that, although it 
was night, there was light enough for the 
steamer to have seen if she had not been negli- 
gent; and that unless proof of this fact should 
be offered in the fii*st instance sufficient to sat- 
isfy the court in the absence of all proof to the 
contrary, the steamer would not be put upon 
her defence, or at least would not have to 
adduce any evidence. From what is said by 
Sh: John NichoU in the ease of The Celt, 3 
Hagg. Adm. 322, he appears to have been 
of the same opinion. His words are these: 
"Here is one vessel closehauled, and beating 
to the windward, and the other with the wind 
free and all sail set; and if it had been open 
daylight, it would have been prima facie the 
duty of the Celt to have kept clear of the 
Anthony, and of the Anthony to have kept 
on her course." I infer, however, from what 
is said by Doctor Lushington in the case of 
The Columbine, 2 "W. Rob. Adm, 28, and of 
The Harriett, 1 W. Rob. Adm. 183, and from 
the modes of pleadmg adopted hi the case 
of The Juliet Erskine, 6 Notes of Cas. 633, 
and in other cases, that a different view of 
the law was taken by that learned judge. 



According to the principle of these decisions, 
as I undei-stand them, the party charged with 
being in fault, if he means to offer an -excuse 
for not complying with the general rule, must 
plead such excuse and sustain his plea by 
testimony, whether that excuse be the vio- 
lence of iiie wind or any other cause render- 
ing the vessel charged tmmanageable, or the 
intense darkness of the night, makhag it im-, 
possible to have seen the injured vessel; and 
this I take to be the true principle. The Vic- 
toria, 3 W. Rob. Adm. 50; The Batavier, 2 
"W. Rob. Adm. 407; and The Scioto [Case No. 
12,508], seem directly in point to show that, 
where vessels at anchor are run down by 
other vessels under sail, the burthen of proof 
is on the latter to show that they were unable 
to see, or that, from the vis major or some 
other cause over which the mooring vessel had 
no control, the accident could not be prevent- 
ed; and if this be so, there is no apparent 
reason why the principle should not be ex- 
tended to vessels closehauled or in any other 
situations, were it the duty of the other ves- 
sels, under the general rules of navigation, to 
avoid them. Therefore, if the Hanover al- 
leges in her defence that the best measures 
Were adopted after" she saw the Venus that 
could have been taken to avoid an accident, 
and that she did not take other and more 
effectual steps at an earlier period because the 
Venus was not seen, and could not have been 
seen, in consequence of the darkness of the 
night, she must prove it. 

Let us now review the testimony in order 
to get at the facts of the case. It is not 
pretended that any effort was made by the 
Hanover to avoid coming into contact with the 
other vessel until they were near each other, 
and there was danger of collision even with 
prudent management on both sides; but it is 
alleged in defence that the night was very 
dark, so dark that the Venus could not have 
been seen by a careful and vigilant lookout 
until the Hanover was close upon her, or 
any sooner than she was, and that even then 
there could have been no collision if the 
Venus had not luffed and crossed the bows of 
the Hanover. It is further averred that the 
latter vessel had a good and sumcient look- 
out. It is admitted that the Venus had no 
light Six witnesses were examined for the 
defence. Five of them express the opinion 
that a vessel could not, in consequence of the 
darkness of the night, have been seen more 
than her length or about that distance; and 
one thinks that the lost vessel could not bav^e 
been seen more than 100 yards, thougli a 
taller vessel might have been seen farther off. 

On the other hand, the witnesses in support 
of the claim for damages— four in number— all 
express the opinion that a vessel without a 
light would have been visible at the distance 
of a mile. Supposing, then, the witnesses to 
be imirapeaehed on both sides, and equally 
credible, and that each one is expressing mere- 
ly his opinion, the numerical preponderance on 
the side of the Hanover would perhaijs, in 
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weighing the testimony, lie sufficient to turn 
the scale in her favor. But there are several 
circumstances which induce me to put more 
confidence in the testimony of the defence than 
in that in support of the libel. All men are ex- 
tremely liable to be biased in their opinions 
by their interest and their inclinations, and 
pei-haps there is no question in relation to 
which an interested or prejudiced witness 
would be more likely to have an opinion col- 
ored by his wishes than in a question of dis- 
tance between two vessels at night, because 
of the difficulty of forming an accurate judg- 
ment, particularly uader such circumstances 
of alarm and excitement as attended the ac- 
cident of which we are speaking. Now, all 
the witnesses for the Venus, without exception, 
were persons belonging to that vessel. They 
were the master, the 1st and 2d mates, and 
a mariner. While among those on the other 
side are two who may be supposed to be more 
fi'ee from bias than any other witnesses, — 
Williams who was a passenger on board the 
Venus, and Hazlewood. This is a considera- 
tion which should certainly have influence, 
and to which much weight is usually attached 
by courts of admiralty. In the next place, 
some circumstances are stated by some of the 
witnesses for the Hanover which, if we sup- 
pose them to be true,— and there is nothing 
to render them doubtful,— would justify us in 
relying with much confidence on their opin- 
ions. Curtis states in his deposition that he 
could not see some trunks which had been 
thrown on the deck of that vessel, and fell 
over them, and that several vessels were near 
running into her and the Venus after the col- 
lision, when the lights of the Hanover had 
been broken or taken down; and Hazlewood 
confirms this statement so far as it relates to 
the danger of being run down by other ves- 
sels. If this be so, it proves beyond a doubt 
that, whatever may have been the distance at 
which vessels might have been seen, they 
could not have been seen far enough without 
a light to prevent danger of collision, unless 
we are to presume that all vessels approach- 
ing them so nearly were unskilfully or negli- 
gently navigated. 

On the other hand, there are statements in 
some of the depositions for the Venus which 
show a carelessness or inaccuracy of memory 
which must very considerably detract from 
their weight. Winter, who was on the look- 
out, says that v^sels might have been seen a 
mile without lights, and yet he states that, 
when he first saw the Hanover with lights, 
she was only about a mile off, and he could 
not tell whether she was coming or going. He 
was looking out for vessels at the time, and 
therefore we must suppose. saw the Hanover 
as soon as she was visible. But what is more 
material is his statement that the Hanover 
was approaching the Venus on the lee bow. 
This would be a very important fact if it were 
established, and might show that the Hanover 
was to blame for not putting her helm hard 
up instead of hard down, and that she was 



attempting to cross the bows of the Venus 
instead of passing under her stem, which 
would have been the case if the Hanover had 
been approaching to leeward instead of to 
the windward of the course the Venus was 
steering; but it is admitted that the direction 
of the wind and the course of the two vessels 
are acem-ately represented on the chart which 
was given by counsel, and the testimony in the 
case proves, I think, that they are so, and 
thus it seems to me impossible to believe that 
the Hanover could have been seen at any time 
steering for the lee bow of the Venus. She 
could only have been seen on the lee bow after 
the collision. The deposition of the master of 
the Venus also states that the lookout said 
there was a sail on the lee bow, and he, the 
master, looked and saw the vessel, and then 
he proceeds to state what occurred with any 
intimation that the Hanover was not approach- 
ing in that direction,— but leaving the impres- 
sion that she was so. It is observable, too, 
that neither the master nor mate alludes to 
the luffing of the Venus just a few minutes 
before the collision, and which it will here- 
after be shown, must have taken place. Both 
the master and the mate say an order was 
given to iuflf, but the mate says he gave the 
order when the Hanover was about half a mile 
off, and the master says an order was given by 
him a few minutes before the collision, and 
the vessels were sailing, one at the rate of 
more than five miles an hour, and the other 
more than three milts. The order by the mas- 
ter must have been given when they were- 
quite or nearly half a mile apart, and the luff- 
ing of which he speaks could not have been 
that which happened nearly at the moment 
when the vessels came into contact, and whicli 
caused the Venus to be struck on the star- 
board instead of the larboard side. Neither of 
these witnesses attempts to explain how it 
was that the Hanover ran stem on into the 
starboard side of the Venus upon the suppo- 
sition that the former vessel was to the wind- 
ward of the latter; but both make statements 
calculated to leave the impression that the 
former vessel came up under the lee of the 
latter, and therefore struck her of course upon 
the starboard side without any fault or mis- 
management of the damaged vessel. These are 
grave errors and omissions, and, whether they 
be the result of carelessness or a defect of 
memory or any other cause, must very much 
impair the force of these depositions. It is 
proved by Hazlewood and other witnesses 
that there was on the Hanover what I regard 
as a good lookout, and I am therefore of opin- 
ion, from all the testimony, that there was no 
negligence in her not seeing the Venus in time 
to avoid all danger of collision, and that she 
did not see the latter vessel sooner because 
the night was very dark, and there was no 
light on board of her. 

We have now to inquire whether or no, 
when danger was imminent, the Hanover 
took such prudent, proper, and skilful meas- 
ures of precaution as to exempt her fj-om 
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blame. The wind, as we have said, was 
about N. N. "W. The Yenus was heading 
N. E. % E. elosehauled upon a wind, and on 
the larboard tack; and the Hanover was 
steering S. W. and by S. sailing free with 
her starboard tacks on board to the wind- 
ward of "the track of the Venus, and nearing 
her larboard or weather bow. Under such 
circumstances, what ought the master of 
the Hanover to have done? Those rules of 
navigation which are intended to prevent 
vessels from coming into collision with each 
other are the same or nearly so in this coun- 
try as in England, as appears from numer- 
ous decisions in the district and circuit 
courts of the United States, and was settled 
by the supreme court of the United States 
in the case of St. John v. Paine, 10 How. 
[51 U. S.3 558. It is there laid down as a 
general rule in relation ti> steamers and 
sailing vessels, that, "when meeting a sail- 
ing vessel whether elosehauled or with the 
wind free, the latter has a right to keep her 
course, and it is the duty of the steamer to 
adopt such precautions as will avoid her." 
In England the rule is that, if the sailing 
vessel has the wind free and meets a steam- 
er, each must put the helm aport. See The 
Gelt, 3 Hagg. Adm. 326; The City of lion- 
don, 4 Notes of Cas. 40; The Il6se, 2 W. 
Eob. Adm. 1; and The Osprey [Case No. 10,- 
<306]. With this exception, which seems to 
have grown originally more out of difference 
between the English and American courts 
as to the true construction of the rule as 
laid down in thfe cases of The Shannon, 2 
Hagg. Adm. 173, The Perth, 3 Hagg. Adm. 
414, and some other English cases, than any- 
thing else, the rules upon the subject are 
the same in this country, I believe, so far 
as they are to be found in the books of re- 
ports, as they are in England. These rules 
are of course intended to apply, as is said 
in The City of London, The Rose, and many 
other cases, only when there is a chance of 
a collision, or as it is expressed with more 
accuracy in the case of The Gazelle, 2 W. 
Rob. Adm. 518, "when vessels must neces- 
sarily pass each other so near that by con- 
tinuing their respective courses there would 
be risk of their coming into colUsion." When 
they are so far apart, though in sight of 
each other, that there is no risk whatever of 
their coming into contact, either may law- 
fully and at discretion port or starboard her 
helm, lufC up or bear away, pass to wind- 
ward or leeward astern or across the bow 
of the other, without any penalty. 

Now the rule is clear that when two ves- 
sels are clearing each other, and there will 
be any hazard of striking without a change 
of course, and one of them is elosehauled, 
and the other has the wind fair, it is the 
duty of the latter to give way or avoid or 
get out of the way of the former. The' rule 
of the Trinity House, as stated in the case 
of The Friends, 1 W- Rob. Adm.- 478, is in 
these words: "The recognized rule for sail- 



ing vessels is that those having the wind 
fair should give way to' those on a wind." 
This regulation of the Trinity House would 
merely, as such, have no force here, but, as 
is remarked by the court in the case just 
referred to, the rules stated in the Trinity 
House regulations were certain recognized 
rules which had long prevailed. They are 
not stated as having been enacted, but as 
established rules. The interpretation given 
to this rule, then, will show what the gen- 
eral rule of navigation was before the regu- 
lations of the Trinity House were made, and 
what the rule is here. What then is that 
interpretation? In the case of The Gazelle, 
2 W. Rob. Adm. 517, it -is said by the court 
that "the first regulation is that sailing ves- 
sels that have the wind free shall give way 
to those on a wind. By the term 'giving 
way' is meant, I apprehend, that they shall 
get out of the way by whatever measures 
are proper for the purpose either by porting 
or starboarding the helm as the occasion 
shall require." The same construction seems 
to be put upon the rule in the case of The 
Speed, 2 W. Rob, Adm. 225; The Rose, Id. 
1; Handaysyde v. Wilson, 3 Car. & P. 528. 
And in the case of The Osprey, before cited, 
the court say that whenever one vessel is to 
keep her com'se, and the other is to take the 
whole duty of avoiding her, the latter, wheth- 
er steamer or sailing vessel, is not restiict- 
ed to going to the right, but may take any 
course and resort to any measures which are 
most judicious and convenient The su- 
preme court of the United States says in 
the ease of St. John v. Payne [supra] that a 
vessel that has the wind free or sailing be- 
fore or with the wind must get out of the 
way of the vessel which is elosehauled or 
sailing against it, and it has never been de- 
cided, so far as I know, that a vessel sail- 
ing free is to give way or to get out of the 
way of another by porting her helm in- 
variably, or always putting it to starboard, 
but must do that which means to be best 
and safest under the circumstances of the 
particular case. Such being the rule, my 
opinion is that the master of the Hanover 
did precisely what he ought to have done in 
the situation in which he was placed. 

Of course, I speak with great difla.dence 
upon a subject in reference to which I have 
not much information-and no experience, and 
where I have had but little aid from any 
nautical witness. Such, however, is my opin- 
ion, and such I understand to be the opinion 
of Capt. Lowndes, the only nautical witness 
who has been examined in the cause. The 
Hanover was approaching the Venus to wind- 
ward. The latter vessel was elosehauled, and 
the master of the Hanover could not know 
that she might be brougit any nearer to the 
wind. On the other hand, the Hanover was 
free with her starboard tacks aboard, and 
could easily luff or bear away. She would 
thei-efore naturally, as it seems to me, take 
that course which would leave the Venus 
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free to alter her course in the way whicli 
might he the only possible one, and certainly 
would be the easiest. There was another rea- 
son however, and perhaps a stronger one, for 
the adoption of the steps taken by the Han- 
over. 

It seems to be regarded as extremely im- 
proper, as a general rule, for one vessel to 
cross the bows of another when there is dan- 
ger of eontaet. Thus, in the case of The 
Rose, 2 W. Rob. Adm. 1, the Trinity masters 
say: "The expression 'giving way,' means, 
not crossing a vessel's bows, but going under 
her stern." And The James Watt, Id. 279, 
The London Packet, Id. 217, and The City of 
London, 4 Notes of Cas. 40, seem to the same 
effect. Now, if the Hanover had put her helm 
hard up instead of hard down, if instead of 
luffing she had borne away, she must have 
gone directly across the bows of the Venus, 
and thus apparently have increased the dan- 
ger. It seems to me, therefore, that the Han- 
over pursued the best course to avoid an ac- 
cident, and adopted the measures she ought 
to have taken even if upon her had been the 
whole duty of giving way, and if, notwith- 
standing the vessels eime together, it was not 
her fault; and if there were no fault on the 
other side the injury done must be regarded 
as the result of inevitable accident. 

We must not forget, however, that this col- 
lision was at night, when it was very dark, 
and under doubtful circumstances, when each 
vessel might reasonably be in doubt whether 
she was seen by the other or not, and as to 
the exact direction in which the other was 
steering; and in such a state of uncertainty 
it appears to have been the duty of the ves- 
sel on the larboard tack to have given away, 
as well as of the other vessel. This rule 
seems to be well established in England, as 
may be seen by reference to The Ann & Mary, 
2 W. Rob. Adm. 189; The Traveller, Id. 19S; 
The Ebenezer, Id. 206; The Seringapatam, 
Id. 507; The Commerce, 3 W. Rob. Adm. 
2SS; The George, 5 Notes of Cas. 368, and 
the same case on appeal in 6 Notes of Cas. 
53; and The Rose, 2 W. Rob. Adm. 1. There 
is the following note to the case of The Trav- 
eller, by the reporter: "Both this and other 
decisions which have taken place are very 
important with respect to vessels engaged in 
the occupation in which these vessels were 
employed, as establishing the principle that 
at night it is the duty of the vessel on the 
larboard taekT to give way to a vessel on the 
starboard tack, even although the latter 
should be sailing with the wind free." If this 
be so as I suppose it to be, it furnishes an 
additional and conclusive reason why the Han- 
over should not have put her helm up instead 
of luffing, because she had then a right to 
expect that the Yenus would port her helm 
and endeavor to pass her on the larboard 
side. But whether it was the duty of the 
Venus to have borne away or no, she cer- 
tainly ought not to have luffed. She should 
either have borne away or have kept stead- 



ily on her course, as all authorities on this 
point demonstrate. 

Now, it is proved not only by witnesses who 
were on board the Hanover but by Williams 
also, who .was a passenger on board of the 
Venus, that the latter vessel luffed just a 
few moments before the collision, and was 
brought athwart the bows of the former by that 
process; and what is stronger evidence on 
this point perhaps than any witness in the 
cause is the fact tliat the Venus was first 
struck on the starboard side, which, if the 
diagram already referred to be accurate, as 
it is admitted on all sides to be, could hardly 
have happened by any possibility if the Venus 
had not luffed as it is alleged she did. It is 
also expressly stated by Winter, the second 
mate of the Venus, that he gave an order to 
luff which was immediately obeyed when 
the vessels were about a half a mile a part, 
and as soon as he could discover the course 
of the Hanover; and the master of the 
former vessel affirms that he himself gave an 
order of the same sort a few minutes before 
the two vessels came into contact, so that the 
Venus must have luffed twice at least before 
she was struck; and Williams and other 
witnesses for the defence state it as their 
opinion that, if she had merely held her course 
without any change whatever, this unfor- 
tunate accident would never have happened; 
and I am inclined to agree with them in opin- 
ion. When Williams saw her first, he de- 
scribes her sails as shaking In the wind, 
though she had not then come into contact 
with the other vessel. Some time must have 
been lost in bringing her into this position; 
and as a few seconds might have been enough 
to have enabled her to have passed the point 
at which the collision took place, it seems 
highly probable that if she had not been luff- 
ed the last time, and, more so, if she had 
not been luffed at all, she would have gone 
clear without difficulty. Indeed, the master 
himself, according to the testimony of Hazle- 
wood, admitted this; and such admissions 
and declarations of the master of a vessel 
seem always to have been received in cases 
of this kind. The Manchester, 1 W. Rob. 
Adm. 62; The Virgil, 2 W. Rob. Adm. 203; The 
Lord Seaton, Id. 391; and The Ewell Grove, 
3 Hagg. Adm. 227. 

I am therefore of opinion, not only that the 
Hanover was blameless; but that the Venus 
was in fault, and that her loss is imputable 
to the mismanagement and bad seamanship 
of those who had the control of her, and to 
their want of caution in not having a light. 
I do not mean to say that the Venus was 
bound to carry a light, or that under the cir- 
cumstances she was not so bound. As a gen- 
eral rule, it is true that vessels under sail ai'e 
not under any obligations to have a light; yet 
it is said in the case of The Rose, 2 W. Rob. 
Adm. 4, and in The Iron Duke, Id. 378, that 
though there is no occasion on which It is 
laid down that merchant vessels ought con- 
stantly to carry lights, under certain circum- 
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stances undoubtedly it may be right and ex- 
pedient to do so. And in the case of The 
Londonderry the court ssdd, according to gen- 
eral principles, as settled in the case of The 
Rose and The Iron Dulie, there is no obliga- 
tion in a sailing vessel to hoist lights except 
when she wants a pilot. It is very true that 
in not hoisting a light there may be shown, 
under circumstances of particular cases, such 
evidence of gross folly or wilful neglect as 
to disentitle a complaint to any relief; and, 
after stating the testimony, the judge went 
on to say: "I do not think, therefore, that 
the neglect of the Dolbaden Castle (though 
far from being a subject of praise and appro- 
bation) was of that kind (the general rule of 
navigation being with her) as to disentitle 
her to sue here for damages; that is to say, 
I do not think the circumstances can be 
brought forward to non-suit the promoters or 
put them out of court" However this may 
be, there can be no doubt that whether the 
Venus was bound or not to have a light on 
the night in question, if she had none, and 
could not have been seen by another vessel 
In time to have avoided her in the darkness 
of the night, and was consequently run down, 
she can claim no damages on the ground of 
negligence in the vessel, provided such other 
vessel had a good and sufficient lookout, as 
the Hanover appears to have had. 

It is insisted, however, that the conduct of 
the master of the Hanover after the accident . 
was blameable, and wanting in humanity, in 
not rendering proper assistance to the dam- 
aged vessel, and in his treatment of her pas- 
sengers and crew, and that the owners of 
the latter vessel are therefore entitled to some 
damages, or at least their costs in this suit. 
No precedent nor any authority has been pro- 
duced for giving damages in such a case, 
though, as to costs the court has a discretion- 
ary power over them, they may doubtless be 
given upon a proper occasion. The only cases 
known to me in which this subject has been 
considered by any court of admiralty are The 
Chester, 3 Hagg. Adm. 317; The Gelt, Id. 
322; and The Lawrence, 7 Notes of Cas. 556. 
The last case was decided in 1850, by Doctor 
Lushington; the two others in 1836, by Sir 
John Nicholl. In The Chester it was unnec- 
essaiy to make any decision upon the ques- 
tion of liability for damages for subsequent 
misconduct, and the court therefore expressed 
no opinion in relation to it; but in The Celt 
the judge, after directing the decree to stand 
over that it might be ascertained whether 
there was any precedent respecting the effect 
of subsequent misconduct in such a case, and 
no precedent being produced, refused to give 
damages upon that ground, but condemned 
the owner of the Celt in all costs and ex- 
penses of the suit. In the case of The St. 
Lawrence, Dr. I^ushington, after referring to 
the case of The Celt, said he wanted no prec- 
edents in such a case, he wanted nothing but 
principle to guide him; and though pronoun- 
cing in favor of the St. Lawrence so far as 
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the claim for damages was concerned, he re- 
fused to give her costs. There can be no 
doubt, I think, of the correctness of the de- 
cision that the court has no right to give 
damages for such a cause. To hold otherwise 
would be to hold that an action might be 
brought against a vessel for not rendering a 
salvage service. If we once exclude all idea 
of blame, and hold the damaghig vessel to be 
wholly free from any fault in occasioning the 
accident, she must be regarded as no more 
bound to render assistance in saving the prop- 
erty than any other vessel which might be 
near at the time and know of or see the oc- 
currence. But no precedent can be shown, 
I apprehend, of a suit against any vessel pass- 
ing by another vessel in distress, however 
near, without a proffer of aid; and there can 
be no better right to claim damages for that 
sort of misconduct In the present case than in 
that. If I were satisfied that the master of 
• the Hanover had been guilty of any cruelty 
or neglect of the duties of common humanity, 
I should condemn him, or rather the owners 
of the vessel, as responsible for his conduct, 
in costs; but of this I am not satisfied. I 
am certainly a very incompetent judge of 
what aid ought to have been given or could 
be rendered to a vessel situated as the Venus 
was, and upon such a point would have been 
glad to have had the advice of nautical men. 
In the English courts of admiralty such mat- 
ters are always referred to the Trinity mas- 
ters. 

It is proved that the master of the Venus 
showed a willingness to return to his vessel, 
and attempt to run her ashore If the mas- 
ter of the Hanover would follow him to land. 
This the latter would not agree to do; but 
gives as a reason, what the court cannot say 
is insufficient, that his vessel drew too much 
water, and he therefore could not venture. 

It is also stated in the deposition of the 
master of the Venus that he requested the 
master of the Hanover to remain by the 
damaged vessel until daylight; but this state- 
ment is positively and distinctly denied in 
the deposition of the master of the Hanover, 
and he is, to some extent, supported by the 
testimony of the other witnesses. Nelson 
and Lend both speak of the conversation be- 
tween the masters of the two vessels, in 
which it was proposed that the master of the 
Venus should return to her, and endeavor to 
strand her; but neither of them alludes to 
any request or desire expressed by any one 
that the Hanover would remain near her 
during the night. '" 

This charge, then, is not proved; and, in 
the absence of any proof of such request or 
desire, I cannot impute blame to the master 
of the Hanover for not staying by the Venus, 
because I do not know and am entirely un- 
able to say whether, as he could not follow 
or aid in. bringing the Venus to land, it was 
at all likely that he would be able to do her 
any material service by keeping near her 
upon the sea, or what risk or inconvenience 
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the Hanover might have incurred by so do- 
ing. The chance of her floating with no, one 
on Ijoard to direct her motions may have 
been thought too desperate to be worth the 
time and trouble of watching her. The mas- 
ter of the Venus seems to have thought she 
must go down, as no doubt she did; and if 
he did not desire or propose that the -Han- 
over should remain near her during the night, 
the court cannot say it was her duty to have 
done so. 

As to the language used, or said to have 
been used, by the master of the Hanover, 
however objectionable it may have been in 
some respects, it was not such as this court 
would deem it proper to punish by imposing 
costs or withholding them. 

I do not regard it as indicative of any want 
of humanity or unwillingness to assist those 
in disti-ess, but as uttered in a moment of 
great excitement, and as prompted by a de- 
sire to preserve the necessary order and dis- 
cipline in a time of much confusion and 
alarm. If I could for an instant suppose that 
the speaker was actuated by any design to 
have left the passengers of the Venus with- 
out succour, I would, without hesitation, im- 
pose upon the Hanover the payment of the 
costs of suit, were they ten times what they 
are, but this I do not believe. 

One of the witnesses deposes that some per- 
sons were attempting to cut the rigging of 
the Hanover, and that the master of that ves- 
sel threatened to shoot them if they would 
not desist; and there is nothing in the cause, 
so far as I have observed, to discredit this 
testimony. But, whether this be so or not, 
it must have been difficult to have ascertain- 
ed at once the precise extent of the mischief, 
and what further harm might have been 
done to either vessel if they had not been 
speedily separated. The master of. the Han- 
over may have feared that the rush of men 
and the disorder which prevailed around him 
would produce disastrous consequences un- 
less he would restrain it, and under those 
impulses have spolien in a manner which, 
though we may disapprove it, we do not look 
upon as evidence of any indisposition to ex- 
tend proper aid to the sufferers. 

In the case of The Celt, the master of that 
vessel refused to try, though requested to do 
so, whether anything could be saved from 
the damaged vessel, and afterwards carried 
away the master and crew of the schooner, 
and landed them in a state of destitution on 
the coast of Ireland. In the case of The St. 
Lawrence, her master refused to turnabout 
in order to make an effort to save the life of 
a man who had fallen overboard and was 
afterwards drowned. The conduct of the 
master of the Hanover was not like that. 
He ran along with the Venus for some time 
to afford her crew, as he affirms, an oppor- 
tunity of returning to her if they pleased. 
Everything was removed from their vessel 
which they wished to take and conveniently 
could take away; and what could be done 
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to make them comfortable, it appears, was 
done. I do not think, therefore, that tlie 
owners of the Hanover ought to pay the costs 
of this action. In the view I have taken of 
this ease, it is, of course, unnecessaiy to 
make any estimate of the value of the Venus 
or her cargo, or to decide whether she might 
or ought not to have been preserved by 
proper exertion on the part of her master and 
crew. I must say, however, as was said in 
the case of The llellona, 3 W. Rob. Adm. 7, 
that in all eases of this kind, and under simi- 
lar circumstances, the prima facie presump- 
tion of law is that the vessel was lost in con- 
sequence of the collision. They who main- 
tain the contrary must prove it. The decree 
to be entered is that the libel be dismissed, 
and that the owners of the Venus pay the 
costs of this action. 
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SAUNDERS et al. v. HOWARD. 1 

Ckcuit Court, D. Connecticut. April Term, 
1864. 

Interna-l Re venue— Maxufacturer — Merchant 
Tailor. 
[A merchant tailor, who makes clothes, ex- 
ceeding §1,000 per annum in value, to order, 
for individual customers, although for the use 
of such customers, and not for resale, is a manu- 
facturer, within the meaning of Act July 1, 1862, 
§ 75 (12 Stat. 462), imposing an internal reve- 
nue tax of '6 per cent on manufactures of 
wool, and under section 64, par. 29, providing 
that any person who shall manufacture by hand 
or machmery and ofEer for sale any goods, wares 
e?'3l,S^^*^^^^^*^^' exceeding annually the sum of 
^1,000, shall be regarded as a manufacturer un- 
der this act."] 

[At law. Action by T. P. & H. B. Saun- 
ders against Mark Howard, as collector of in- 
ternal revenue, to recover internal revenue 
taxes paid.] 

SHIPJIAN, District Judge. This suit is 
brought to recover back certain moneys al- 
leged to have been illegally exacted of the 
plauatiffs by the defendant, as collector of in- 
ternal revenue for the First distiict of Con- 
necticut. No questions arise as to the amount 
colUected, or the manner in which it was 
done. The whole controversy turns on the 
construction to be given to the act of con- 
gress approved July 1, 1862, imposing the 
tax. If that act embraced the business of the 
plaintiffs, and subjected them to the opera- 
tion of the clauses relied on by the officers of 
the government, then no recovery can be had. 
If, on the other hand, the exaction was made 
under a mistaken view of the law, and the 
plaintiffs were not legally bound to pay the 
amount taken, then they are entitled to recov- 
er. The liability of the defendant is merely 
nominal, as the commissioner of internal rev- 
enue is authorized, subject tft the regulations 
of the secretary of the treasury, to refund the 
amount, if erroneously assessed or collected, 

1 [Not previously reported.] 
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If the same was paid under protest For the ' 
purpose of facilitating the disposition of the 
■case, the facts, about which there was no 
dispute, have heen agreed on, as follows: 
That the defendant was collector for the dis- 
trict named, and that the money was paid to 
him as such collector. That it was paid un- 
-der protest,— not voluntarily, but imder legal 
"Coercion. That the plaintiffs were merchant 
tailors doing business within this collection 
•district, and that they manufactured or made 
the articles upon which the duty was as- 
sessed, and on account of which it was paid, 
to order, for individual customers, for the use 
•of such customers, and not for resale. That 
the value of the articles so manufactured or 
made by the plaintifEs, and upon which the 
•duty was assessed, exceeded the sum of $1,- 
000 per annum. That, if the plaintiffs are 
entitled to recover at all, judgment is to be 
■entered in their favor for the sum of $526.55. 
The seventy-fifth section of the act in ques- 
tion lays a duty or tax of 3 per cent, on man- 
ufactures of wool, and provides that, where 
the articles are manufactured out of fabrics 
■which have paid a prior tax or duty, upon the 
manufacture of these fabrics into specific ar- 
ticles the 3 per cent, shall be levied only on 
the increased value thereof. No question aris- 
es in this ease, under this distinction, as to 
the basis of assessment The only pouit to 
be determined is whether or not the plaintiffs 
■are to be deemed manufacturers, within the 
meaning of the act. It has been argued with 
great force by the plaintiffs* counsel, sup- 
ported by sound authority (Atwood v, De For- 
■est, 19 Conn. 513), that there is a plain and 
well known distinction between the terms 
^'manufacturer" and "mechanic," and that the 
language of trade and commerce classes under 
the former those who manufacture goods for 
«ale in the market generally, and, under the 
latter, those who merely make specific arti- 
cles for customers upon the order of the lat- 
ter. This doctrine cannot be successfully con- 
troverted; and were the question involved 
in this suit to rest upon the just distinction 
between these two classes of fabricators, as 
simply designated by these respective terms, 
independent of any other consideration, the 
plaintiffs would be entitled to judgment But 
the act in question goes beyond the mere 
terms "manufacturer" and "mechanic," and 
-defines what shaE be understood by the for- 
mer term, at least. The twenty-ninth para- 
graph (section 64) of the act declares that 
"any person who shall manufacture by hand 
or machinery, and offer for sale any goods, 
wares and merchandise, exceeding annually 
the sum of one, thousand dollars, shall be 
regarded as a manufacturer under this act." 
Now, it wUl not be denied that there is a 
sense in which every fabricator of articles 
manufactures them; and he does this as 
well when he sells them upon, and after, a 
special order, as when he fabricates them 
first, and then sells them to whomsoever may 
chance to buy. Indeed, he may be said to 
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manufacture an article or articles, in a still 
more restricted sense, when he makes them 
without ever intending to sell them, and sole- 
ly for his own use. But the act in- question 
does not use the term manufacture in this re- 
stricted sense, for it couples with the word 
"manufacture" the words "and offer for sale"; 
and the question arises whether these words 
mean, in this act, manufacture and sale gen- 
erally, or whether they include manufactures 
and sales, to particular individuals, of arti- 
cles upon special order, known as "custom 
work." No importance can be attached to the 
factthat the word "manufaetm-e" precedes the 
words "and offer for sale"; for it is well 
known that a large share of goods manufac- 
tured by heavy establishments, are first or- 
dered by customei's, and subsequently made 
and delivered. They are often, too, ordered 
to be made of particular measures or dimen- 
sions. It is difficult to see any practical or 
legal distinction between the manufacture and 
sale of a suit of clothes to order, and a set of 
jewelry, or an equipment of fanning tools, up- 
on a like order. Still, if the act stopped here, 
it might be doubtful what interpretation 
should be given to these words. But it goes 
further, and fixes §1,000 ap the amount of 
goods necessary to be produced, in a given 
case, before the producer becomes a manu- 
facturer. It ignores or restricts the ordinary 
meaning of the term "manufacturer" by adopt- 
ing an arbitrary standard for the purposes of 
the statute. All fabricators who make and 
offer for sale goods, but not of an aggregate 
value exceeding ?1,000, are not deemed by this 
act manufacturers, although they may be, in 
point of fact, in all senses in which the term 
is used in business, or by the world at large. 
But even this would not be conclusive in fa- 
vor of the claim set up by the government 
without a reference to the general design and 
object of the statute. For it does not follow, 
by any logical process, that, because all who 
manufacture, but do so to an amount less 
than ?1,000, are not manufacturers, therefore 
all who fabricate more than that amount are 
manufacturers. The line drawn by the sum 
fixed is purely arbitrary. It could not, alone, 
establish a new definition of the terms in 
question, unless such an intention was clearly 
expressed in the act itself. It is clearly ex- 
pressed that all who manufacture and offer 
for sale goods, but to an amount not exceed- 
ing $1,000 annually, are not manufacturers, 
within the meaning of the act. The definition 
of the term is thus far changed or narrowed 
by an arbitrary rule. But it is not clearly ex- 
pressed that all who fabricate and offer for 
sale goods to customers, known as "custom 
work," to the amount of more than $1,000 an- 
nually, are manufacturers, even in the sense 
of this act. 

Left at this point, the question would re- 
main doubtful. We must therefore resort to 
the object which congress had in view in the 
enactment of the law, and determine, if we 
can, by the exercise of "reason and good dis- 
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cretion," how the statute is to be understood. 
This is a well-settled rule of interpretation of 
statutes. "AVhen words are not explicit, the 
intention is to he collected from the context, 
from the occasion and necessity of the law, 
from the mischief felt and the objects and 
remedy in view; and the intention is to be 
taken or presumed according to what is con- 
sonant to reason and sound discretion." 1 
Kent, Comm. (9th Ed.) p. 518, and a case 
there cited. The object this statute had in 
view was to raise revenue under an inexor- 
able and pressing exigency. As one mode of 
accomplishing this object, congress laid a tax 
or duty on business of nearly all kinds, when- 
ever the magnitude of the business carried on 
by an individual was such as to warrant the 
inference of some considerable income from 
the same. To protect ordinary mechanics and 
small fabricators, the statute laid no tax upon 
those whose operations fell short of 81,000 per 
annum. Those of larger business were taxed. 
Now, it is an elementary principle of legisla- 
tion touching the raising of revenue by tax- 
ation, resting upon the solid foundations of 
justice, that the burden shall be as uniformly 
distributed as possible; that those of like 
means and in like pecuniary condition shall 
pay like sums to the state for the common 
good. The claim of these plaintiffs, if sus- 
tained, would make the rule grossly unequal. 
It would leave them to pay no tax upon a 
large and remunerative business, while others, 
engaged in much less extensive operations, 
though of the same general character,— that 
is, supplying the community with necessary 
articles,— would be heavily taxed. It is true 
that courts cannot remedy the defects or sup- 
ply the omissions of the legislature by mak- 
ing uniform that which the legislature has 
made unequal; but, in searching after the true 
interpretation of a statute on a point where 
the words leave the matter in doubt, they will 
give weight to considerations of justice and of 
public policy, where they harmonize with tlie 
known and obvious intention of the law, and 
are consonant With the fundamental rules of 
right and reason. There is not only no reason 
founded in good sense or justice why a person 
who makes articles to the value of more than 
$1,000 annually, for special customers, should 
be wholly exempt from taxation, while the 
person who makes the same articles, to the 
same amount, for general customers, is heav- 
ily taxed. The court cannot conclude that 
such was the intention of congress, when not 
only the words of the act do not plainly re- 
veal such an intention, but where to attribute 
such an intention to that body would tend to 
defeat the objects and contravene the obvious 
policy of the law as a means of raising a uni- 
fonn revenue. The conclusion, therefore, is 
that the plaintiffs were within the class upon 
which the seventy-fifth section of the act 
imposed a duty of 3 per cent. In coming to 



this conclusion, the court has not failed to 
consider the effect of the amendment of the 
twenty-ninth paragraph (section 64) of the 
act of July, 1, 1862, by the act of March 3, 1863 
[12 Stat. 714]. As already stated the twenty- 
ninth paragraph (section 64) of the act of Ju- 
ly 1, 1862, provides that any pei-son who shall 
manufacture and offer for sale any goods, 
wares, and merchandise, exceeding annually 
the sum of §1,000, shall be deemed a manu- 
facturer. By the act of March 3, 1863, this 
twenty-ninth paragraph was amended by in- 
seiting, after the words "merchandise," "or 
who shall manufacture by hand or machinery 
for any other person, or persons any goods, 
wares, or merchandise." It is suggested that 
these words supply an omission in the first 
act, by including mechanics who manufacture 
for individual customers to an amount exceed- 
ing $1,000 per annum, and that, therefore, it 
is to be assumed that they were not included 
in the first act. But I do not think it is clear 
that the omission supplied was of the precise 
character claimed. By coupling the words 
"offer for sale" with "manufacture," in the 
twenty-ninth paragi-aph (section 64) of the act 
of 1862, those who manufactured for others^ 
but never sold or offered for sale, were omit- 
ted from the class of manufacturers. This 
was clearly an ovei*sight, and the omission 
was clearly supplied by the act of March 3,. 
1863 (12 Stat. 714). But if the object was to 
include in the amendment those who manu- 
factured and sold, not generally, but to partic- 
ular customers, as these plaintiffs do, why 
was not plain language used? Not, I think, 
from oversight, for on the 717th page the 
same amendatory act is precise in dealing 
with persons of the class of the plaintiffs, 
for It says, "Tailors," etc, "making clothes," 
etc., "to order as custom work and not for 
sale generally, shall, to the amount of one 
thousand dollars be exempt from duty, and 
for any excess beyond the amount of one 
thousand dollars shall pay a duty of one per 
cent, ad valorem." As this very precise lan- 
guage was used when speaking of the class 
of fabricators to which these plaintiffs belong, 
in tins part of the amendatory act, I conclude- 
it was not used with reference to the amend- 
ment cf the paragraph (section 64) of the act 
of July 1. 1862, but with reference to the 
twenty-ninth paragi-aph itself, in connection 
with the seventy-fifth section of that act. It 
was to exempt custom tailors, to the extent 
of $1,000, and reduce their duty on all 
amounts exceeding that sum; to exempt them, 
not from the operation of any part of the- 
amendatory act of 18G3, but from the effect 
of the twenty-ninth paragraph of the sixty- 
fourth section, and from the seventy-fifth sec- 
tion of the original act of July 1, 1862. 

It follows from these views that judgment 
must be entered for the defendant. Let judg- 
ment be entered accordingly. 
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Case No. 1S,376. 

SAUNDERS T. MASON. 

[5 Oranch, O. C. 470.] i 

Circuit 'Court, D. Virginia, Oct. Term, 1838. 

Mortgages— Deed of Tkcst— Patment— No one 
Competent to Receive — ^Reconvexakoe. 

If there is no person in existence competent 
to receive payment of tlie debt, to secure wliicli 
property lias beeu conveyed in trust, the court 
will, after a lapse of sixteen years, decree a 
conveyance by the trustee to the heirs of the 
debtor. 

Bill in equity by the heirs of Peter Saund- 
ers, stating that their ancestor conveyed a 
real estate to the defendant, Thomson F. Sla- 
son, in trust to secure a debt due by him to 
the Franklin Bank, whose charter expired 
sixteen years ago, and there has not since 
been any person competent to receive pay- 
ment of the debt; and praying that the prop- 
erty may be conveyed to plaintifEs. 

The facts were admitted by the defendant, 
the trustee. 

Mr. Semmes, for plaintiffs, cited Cruise, tit. 
12, Trust, c. 1. 

THE COURT (MOBSBLL, Circuit Judge, 
absent,) decreed a conveyance, according to 
the prayer of the bill. 
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Case No. 12,377. 

SAUNDERS et al. v. The VICTORIA. 

[11 Leg. Int 70.] 2 

District Court, E. D. Pennsylvania. May 2, 
1854. 

Admibaltt—Jurisdictiox— Foreign Vessel and 
llbellakt — cossoi/s puotest. 

[A libel by a British seaman for wages against 
a British vessel will be dismissed, upon protest 
of the British consul, where it appears that the 
parties are about to pass within British juris- 
diction, and therefore can have recourse to the 
tribunjils of their own country within a reason- 
able time, and without loss of proofs.] 

In admiralty. 

Present, C. M. Neal, Esq., for libellants. 
Benjamin Rush, Esq., solicitor for the Brit- 
ish consulate, for respondent, also G. B. 
Mathew, Esq., British consul. 

Libel for wages, on the ground of an al- 
leged deviation in the voyage. 

Before proceeding to the merits of the case, 
respondent's proctor entered a plea to thfe 
jurisdiction, the controvei-sy being between 
British subjects, belonging to a British ves- 
sel, arising out of a contract entered into 
in a British port, to be terminated in a Brit- 
ish port, and in point of fact not yet terminat- 
ed. Plea overruled. 

Respondent's proctor then cited Lynch v. 
Crowder [Case No. 8,637], before Judge Betts, 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reprinted by permission.] 
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October, 1849, and Patch v. Marshall [Id. 10,- 
793], before Judge Curtis, October, 1853, and 
asked leave on behalf of the British consul _^ 
to enter the written dissent of the latter to 
the proceeding, observing that while the con- 
sul entertained the highest respect for this 
tribunal of the United States, he was never- 
theless responsible to his sovereign and her 
government, for a proper attention to any' 
matter occurring between British subjects, 
in regard to which his official duty required 
him to intervene. He would feel therefore 
that he was derelict to his duty, not to state 
the reasons which governed his conduct in 
this instance. 

THE COURT, having granted leave, Mr. 
Rush then read the following paper, signed 
by Mr. Mathew:— "To the Honorable John 
K. Kane, Judge of the District Court of the 
United States, in and for the Eastern District 
of Pennsylvania. Saunders et al. vs. The 
British Brig •Victoria'— In Admiralty. In the 
above suit, instituted in this honorable court, 
by three of the crew of a British vessel, 
against said vessel and her master, on a 
claim for wages, the undersigned, her Britan- 
nic majesty's consul for Peimsylvania, resid- 
ing at Philadelphia, begs leave respectfully, 
to enter this his dissent to the crew being 
permitted to sue in a court of the United 
States. First. Because the brig Victoria, on 
board of which the libellants and respondent 
sailed, is a British vessel, and the respond- 
ent, her commander, a British subject Sec- 
ond. Because an investigation of the cause 
of suit, would call in question official acts 
and conduct of a British functionary in re- 
gard to British subjects, which the under- 
signed has already disposed of to the best of 
his judgment; respecting which he is respon- 
sible only to his own government; and with 
regard to men, master and sailors, all resi- 
dents at Nassau, where there is, as in all 
British colonies, an adequate court of appeal. 
(Signed) George B. Mathew, Consul." Where- 
upon, THE COURT referred the counsel to 
the cases of Weiberg v. The St Oloffi [Case 
No. 17,357], and The Golubchick, in 1 W. Rob. 
Adm. 143, as illustrating the law of the ad- 
miralty jurisdiction in cases of foreign ves- 
sels; but upon a view of the admissions con- 
tained in the libel, that the conti-act of ship- 
ment, if violated at all by the respondent, 
had been so violated at a time when re- 
course might have been had before a British 
tribunal, and that the parties are about to 
pass within a British jurisdiction again, and 
might therefore have recourse to the ti-ibu- 
nals of their own country within a reasonable 
time, and without loss of proofs, eoncuiTed 
with her Britannic majesty's consul in the 
views expressed by him; and thereupon, made 
the following order:— 

And now, 2d May, 1854, it appearing to THE 
COURT, that the vessel is a British vessel, 
and the seamen British subjects, and that she 
is now about to sail to a British port, where 
redress may be had by the libellants, if en- 
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titled thereto; it is upon the dissent of the 
British consul to further proceedings being 
had In this court, said dissent being now filed, 
ordered that this libel be dismissed. Libel 
dismissed. 



Case "No. 1S,378. 

Ex parte SAUNDBRSON. 

[1 Cranch, C. C. 219.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1804. 

Aliens — Natukalization — Residescb. 

To entitle an alien to be naturalized, his resi- 
■dence in the United States for five years must be 
a continued residence. 

Application to be naturalized. AJKdavit of 
WHliam Hodgson, that James Saunderson 
came to this country in October, 1797, and 
continued to reside here until 1800, when 
he went to England, and returned in April, 
1801. In the fall of 1801, he went to England 
again, and returned in 1802; that he had since 
continued to reside in Alexandria. 

THE COURT refused to admit him, because 
he had not continued to reside, according to 
the act of 1804 (2 Stat. 192), and had not 
made a previous declaration of his intent ac- 
cording to the act of 1802 (2 Stat 153). 



SAUTBRINK v. The PLYMOUTH ROCK. 
See Cases Nos. 11,235-11,237. 



Case No. 1S,S79. 

In le SAUTHOFF et al. 

17 Biss. 167; 14 N. B. R. 364; 5 Am. Law Rec. 

173; 8 Chi. .Leg. News, 370; 3 Cent. 

Law J. 544; 3 N. Y. Wkly. Dig. 96.] 2 

District Court, W. D. "Wisconsin. Aug. 4, 1876. 

Bankruptot — Marshaling Assets — Mortgage 
Loaned to Bankrupt— Policy Payable 
TO Wife — Homesteab. 
l._ A creditor who held several judgment notes 
against a person afterwards declared bankrupt, 
and also mortgages and two insurance policies 
as collateral security, a few days before the fil- 
ing of the petition in bankruptcy, caused judg- 
ment to be entered upon the notes, and execu» 
tions to be issued thereon. Hdd, that the court 
had power to so marshal the assets as to re- 
quire such creditor to foreclose a mortgage be- 
fore resorting to the general fund. 

2. This rule would not extend to a mortgage 
loaned by a third party to the bankrupt, to be 
used as a security for the payment of the judg- 
ment notes. The rights of the assignor of sudi 
a mortgage would be superior to those of the 
assignee in bankruptcy. 

3. The same principle applies to the case of a 
policy payable to the wife. She is to be regard- 
ed as a security to that extent, and entitled to 
protection in preference to the assignee. But 
the mortgage of the bankrupt and wife, to the 
petitioner, and the policy of insurance payable 
to the bankrupt in this case, fall within the gen- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 3 N. Y. Wkly. 
Dig. 96, contains only a partial report.] 



eral doctrine of marshalling securities, and the 
petition to that extent is to be regarded as 
doubly secured, and should be required to first 
exhaust his remedy on them, and be allowed the 
balance out of the general fund in eoujt. 

4. The fact that a part of the property is a 
homestead does not change the rule requiring a 
party having security on two funds, to first ex- 
haust his remedy upon the fund he alone was 
secured upon, where there is another party hav- 
ing security on the other alone. 

In bankruptcy. Application by John J. 
Suhr for an order directing payment of three 
judgments in his favor against the bankrupts 
[Sauthofe and Olson], entered on the 3d day 
of April, 1876, upon their promissory notes, 
by virtue of separate warrants of attorney 
attached to each. The judgments in the 
aggregate amount to about ?3,000. No ques- 
tion is raised as to the validity of the judg- 
ments, the facts as admitted being that the 
notes were discounted in the usual com-se of 
business by petitioner, who is a banker, and 
that the warrants to confess judgment were 
attached to and accompanied by the notes, 
and were given more than two months before 
the petition against the bankrupts was filed. 
There is no charge that the bankrupts in any 
way procured the entry of judgments except 
by giving the warrants of attorney to con- 
fess. On the day the judgments were enter- 
ed, executions were issued on each, and a suffi- 
cient portion of the bankrupts' stock in 
trade was seized to satisfy them. The other 
creditors instituted proceedings in bankruptcy, 
on the 6th of April, and, after an assignee was 
appointed, the parties agreed that the goods 
might be sold hy the assignee and the pro- 
ceeds be kept separate and deposited in the 
registry of this court, and that the lieu of 
executions should be transferred to the fund 
in court with the same force as it existed on 
the goods by virtue of the levy. The petition 
further shows that, as collateral security to 
the debt of the petitioner, the bankrupt, 
Sauthoff, assigned to him a policy of insurance 
upon the life of his wife, payable to him, and 
that he and his wife assigned another policy 
upon his life, payable to his wife, and that 
the bankrupt procured his brother, Wm. 
Sauthoff, to assign as further collateral secu- 
rity, a note and mortgage, belonging to him, 
upon the homestead of the bankrupt, upon 
which there was due one thousand dollars, 
and that the bankrupt and his wife gave 
as further collateral security another mort- 
gage upon the homestead of $1,000, all which 
were duly transferred to and held by the pe- 
titioner as collateral secm-ily for his debt 
against the bankrupts. 

Sloan, Stevens & Morris, for John J. Suhr. 
H. M. Lewis, for assignee. 

HOPKINS, District Judge. By means of 
these securities and of the judgments which he 
took, the petitioner had ample security, and 
will get his pay in full, while the other cred- 
itors wiU not get to exceed one-half of theirs. 

The assignee has sold the property for 
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enougrh to pay all of the judgments out of 
whicli petitioner malces this application for 
payment 

The assignee opposes the application, and in- 
sists that the petitioner should be required, 
first, to exhaust the other security that he 
has, and only receive out of the fund in court 
the amoimt that may remain after applying 
the avails of the other securities. He insists 
upon the application of what he daims to he 
the rule in equity, that as the petitioner has 
secm-ity upon two funds for his debt, while 
the general creditors, represented by the as- 
signee, have security on but one, he should 
be required to resort first to his seciurity upon 
which the other creditors have no lien. 

The general rule in equity is, that where 
there are several creditors having a common 
debtor, who has several funds, all of which 
can be reached by one creditor, and only a 
part by the others, the former shall take pay 
out of the fimd to which he can resort exclu- 
sively, so that all may be paid. This prin- 
ciple enforces the right of the creditor having 
a lien upon all the funds to be paid in fuU, 
but it requires him to obtain it out of such 
portions of the funds as will cause the least 
inconvenience and injury to the creditors 
whose liens are confined to one fund. In 
this way no wrong is done to the one who 
has all the funds within his reach. His 
lien is not impaired as to either fund. The 
authority of the courts over him only extends 
to directing him which he shall first appro- 
priate to his claim, restraining him, during 
such reasonable time as may be necessary to 
successfully make such application, from pro- 
ceeding to appropriate the other; keeping the 
other sacred, however, in the mean time, 
to make up any deficiency. The common 
debtor can not complain of this rule, for he 
is benefited by having a larger portion of his 
debts paid by pursuing this course than if all 
the funds were needlessly exhausted by a 
single creditor. 

But it is xmiformly held that courts should 
not exercise this power to the material injury 
or prejudice of the creditor holding both funds. 
But this restriction does not extend so far, as 
was contended by petitioner'*: counsel, as to 
deprive the court of the exercise of the power 
in all cases where the creditor may be some- 
what delayed in his remedies, or where the 
fime of obtaining payment may be somewhat 
postponed. If it did, it would defeat the opei-a- 
tion of the rule in most cases, for in almost 
every conceivable case, some time would be 
necessarily required in converting a security of 
any kind into money, and a delay of some ex- 
tent is therefore inevitable in the practical ap- 
plication of the doctrine of marshalling securi- 
ties. But a mere delay or postponing of pay- 
ment is nqt regarded in such cases as a mate- 
rial injury, for the interest on the daim is 
deemed an adequate compensation to^the party 
for such delay. Interest is deemed a'sufficient 
compensation for the delay of payment, which 
is incident to all judicial proceedings. 
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The remedy to render available the security 
should also be ca'tain and direct, before a par- 
ty should be required to adopt it, and defer- 
other remedies that he is entitled to, ha order 
to obtain satisfaction of his debt. 

In this case the remedy of the petitioner is 
quite simple. An action to foreclose a mort- 
gage and sell the property is not a difficult or 
uncertain remedy, and a party could hardly 
maintain the position that a security so easily 
converted into money as a mortgage, and by so- 
expeditious a method, as exists ui this state, 
was a doubtful remedy, or would um-eason- 
ably delay him or materially injure or preju- 
dice his rights. CJourts of equity exercise this- 
power in such cases— not as an independent 
equity that exists against the creditor; for,, 
as the writers on this subject say, no equity 
can be created against the creditor holding- 
the double fund security by a party who has 
an imperfect security. But they say it is an 
equity against the debtor, for to allow the- 
doubly secured creditor to take the doubly 
(rharged estate, would enable the debtor to- 
get back the singly secured estate discharged 
of both debts. 

This would be literally true in this case, 
for when the special sureties are released from 
the petitioner's claim, they will all go back 
to the debtor, and they cannot be reached by 
the assignee in his hands. So that the right 
sought to be enforced is rather an incident to 
the equity against the common debtor, and 
is free, if judicially applied, from all objection 
or charge of injustice. Adams, Eq. 272; Will. 
Eq, Jur. 337, Story, Eq. Jur. § 634 et seq. 
This doctrine is analogous to that which gives 
a surety the right to compel the creditor to 
exhaust this remedy against the principal's 
property before resorting to him. Now what 
application is to be made of this doctrine in 
this case? 

First: Is the mortgage assigned by William 
Sauthoff to the petitioner such a security that 
the assignee can require the petitioner to ap- 
ply it upon his debts before using the general 
fund? I think not That ti-ansaction was, m 
effect, but a loan of this mortgage to the bank- 
rupt for that purpose, and that William oc- 
cupies the position of a surety to that extent, 
and as such his rights are equal, if not super- 
ior, to the rights of the assignee, and if his 
rights are equal, the claim of the assignee is 
defeated. But I think they are paramount, 
and that he has a right to require that the 
petitioner first exhaust all property of the 
bankrupts upon which he has a claim to se- 
cure the same debts, and the rights of the as- 
signee, as to this mortgage, are subordinate 
to his. 

The same principle applies in the case of the 
policy payable to the wife. She is to be re- 
garded as a security to that extent, and en- 
titled to protection in preference to the as- 
signee as the representative of the general 
creditors. But the mortgage of the bankrupt 
SauthofE and wife to the petitioner, and the- 
policy of insm-ance payable to the bankrupt,. 
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fall within the general doctrine above stated 
on the subject of marshalling securities, and 
the petitioner to that extent is to be regarded 
as doubly secured, and should be required to 
first exhaust his remedy on them, and be al- 
lowed out of the general fund in court, the 
balance remaining after applying the proceeds 
of those securities upon his debts. 

The petitioner's counsel contended for the 
right to take the whole pay out of the general 
fund, and to leave the assignee to his rights 
of subrogation. But I do not deem that just 
in this case. The estate should not be bur- 
dened with litigation which would involve 
new and intricate questions, that would not 
arise in suits prosecuted by the petitioner. I 
can see no hardship in requirmg him to collect 
those claims himself. 

The petitioner's counsel also claims that as 
this mortgage was on the bankrupt's home- 
stead, which was not liable for his debts in 
this state, and could only be incumbered or 
conveyed by the wife's joining her husband in 
a conveyance of it, that it should be considered 
in the nature of a security furnished by tlie 
parties, the wife particularly, that was equally 
entitled to protection as the secui'ities I have 
before referred to. He cited and relied prin- 
cipally upon the ease of Dickson v. Ohorn, 6 
Iowa, 19, as sustaining his position. In re- 
gard to that case, it is only necessary to re- 
mark that it was decided mainly upon the stat- 
ute of that state, and therefore can not be re- 
garded as an authority where the statute does 
not exist. In that case the creditor had a 
mortgage on the insolvent's homestead, which 
he cancelled voluntarily and sought full pay- 
ment of the debt originally secured by the 
mortgage out of the general assets. The court 
ruled that as the statute required a creditor 
secured by a mortgage on a homestead to ex- 
haust his remedy against the other property 
of the mortgagor before selling the homestead, 
the creditor had a right and it was his duty to 
collect his pay out of the general assets, if 
he could, before he could resort to his mort- 
gage. This ease, therefore, when properly un- 
derstood, does not contravene the general equi- 
ty doctrine hereinbefore laid down. 

The supreme court of this state has, in two 
cases, considered the question substantially in- 
volved here,— First, in Jones v. Dow, IS Wis. 
241; and again in White v. Polleys, 20 Wis. 
503; and they do not recognize any such right 
in a mortgagor of a homestead in this state, 
as is contended for in this matter by petition- 
er's counsel. In the ease of Jones v. Dow, 
supra, the mortgage covered the homestead 
and a business block, and the mortgagor in- 
sisted that the business block should be sold 
first But the court, it appearing that there 
were judgment creditors who had a lien upon 
the block and not upon the homestead, denied 
his claim, and the chief justice in delivering 
the opinion of the court, says: "Until the leg- 
islature shall declare the obligation to preserve 
the homestead superior to that of paying one's 
honest debts, we must hold the equity of the 



creditor at least equal to that of the debtor in 
cases like this." And, in the other case, tlie 
question arose between a mortgagor, whose 
mortgage covered his homestead and other 
property, and a judgment creditor having a 
lien upon the other property only, and the 
court there held that the debtor had no right 
to have the property not included in home- 
stead first exhausted, in order to preserve to 
him the homestead; that a part of the prop- 
erty being a homestead did not change the 
equity rule that required a party having se- 
curity on two funds to first exhaust his rem- 
edy upon the fund he was alone secured upon, 
where thei-e was another party having security 
on the other. I fully concur in these views, 
and shall follow the doctrine of those cases in 
my disposition of this question. 

The legislature has, since that decision, In 
suits to foreclose mortgages covering the mort- 
gagor's homestead and other property, required 
the sale of the property not included in home- 
stead first. But this is not such a suit, and the 
statute in terms, does not include a proceed- 
ing of this nature, or suits in equity for the 
marshalling of assets, and as it is in deroga- 
tion of a long established principle of equity 
jurisprudence, I do not feel at liberty to ex- 
tend its operation by construction beyond Its 
plain reading. 

I shall, therefore, order petitioner to collect 
and to exhaust his remedy upon the mortgage 
of F. Sauthoff and wife, and the policy of 
insurance payable to the bankrupt, and to ap- 
ply the avails upon his claim, and that he be 
paid from the genei-al fund only what shall 
remain after such application. But as it Is 
apparent that enough will not be realized 
therefrom to pay it in full, I shall order that 
he be paid now $2,000 to apply thereon, re- 
taining enough to meet any balance, if there 
should be any. Perhaps the assignee and peti- 
tioner may be able to agree upon a valuation 
of these securities and upon a sum at which 
the petitioner will be willing to take them, in 
which case, if approved by the court, the mat- 
ter may be at once closed. 

The clerk will enter an order in accordance 
with the terms of this opinion. 

[For subsequent proceedings in this litigation, 
see Case No. 12,380.] 
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Case No. 13,380. 

In re SAUTHOFF et al. 

[8 Biss. 35; 1 16 N. B. B. 181; 5 Cent. Law J. 
364.] 

District Court, W. D. Wisconsin. Aug., 1877. 

Bankkl'ptcy— Paktnership— Dissolution — Fiuii 
Debts — Fium Assets Converted into 
homestea d — estoppel. 
1. A partner withdrawing firm assets, upon 
dissolution, as his interest in the partnership, 
takes them subject to the rights of the firm cred- 
itors, if the fund remaining is insufficient for the 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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payment of their debts. This is true even 
though no fraud is intended, and the partners 
helieved the remaining assets to be ample. 
^ _ [Cited in Brecher v. Fox, 1 Fed. 274.] 

2. If the retiring partner invest the assets 
thus withdrawn by him, in a homestead, a court 
of equity will compel its surrender for the bene- 
fit of the creditOiS. 

[Cited in Re Oorbett, Case No. 3,220.] 

3. Subsequent dealings of the creditors, with 
the remaining partner, and sales and credits by 
them do not estop them from enforcing their 
claim against the assets withdrawn. 

In bankioiptcy. The facts in this case were 
as follows: Sauthoff and Olson were copart- 
ners, doing business at Madison, Wisconsin, 
as dealers in clothing. The copartnership was 
formed in 1865, and the parties continued in 
business until January 27, 1876, when Saut- 
hoff purchased from Olson his interest in the 
business, and the firm was dissolved. From 
the testimony it appeared that there was 
about the same quantity of goods in the store 
^at the time of the dissolution as at the time 
of bankruptcy. The outstanding accounts 
due the firm at the time of dissolution, on 
their face, amounted to about ten thousand 
dollars. Their liabilities then due, and to be- 
come due, were a little over nine thousand 
dollars, of which amount about six thousand 
dollars remained unpaid when the petition in 
bankruptcy was filed. By the terms of dis- 
solution, Sauthofe was to pay Olson for his 
interest in the property and business six thou- 
sand five hundred dollars, and the transaction 
was consummated by the payment to Olson 
in cash of one thousand dollars, the execution 
by Sauthoff to Olson of two notes, one for one 
thousand dollars, and the other for one thou- 
sand eight hundred and fifty dollars, and by 
the further delivery to Olson of a portion of 
the book accounts of the firm, such portion 
so delivered amounting to two thousand six 
hundred and fifty dollars on their face. Saut- 
hoff assumed the firm debts and continued 
the business, making some additional pur- 
chases of goods, and incurring new liabilities 
therefor. In April, 1876, but little more than 
two months subsequent to the dissolution, 
Sauthoff was unable to meet his liabilities, 
which included such as remained unpaid of 
the late firm, and sought a compromise with 
his creditors, offering them thu:ty cents on 
the dollar. Subsequently, and within a short 
time, bankruptcy proceedings were commen- 
ced against Sauthoff & Olson. Previously, 
and in March, 1876, Olson had purchased a 
homestead. He had also collected about one 
thousand four hundred dollars in money from 
the outstanding accounts turned out to him 
by Sauthoff at the time of the dissolution of 
the firm. A portion of this money, together 
with the one thousand dollars which Sauthoff 
had paid him in cash, was used by him in 
partial payment of the purchase price of the 
homestead. The remainder of the account^ 
in his hands, uncollected, and amounting to 
about one thousand two hundred and fifty 
dollars, he, subsequent to the bankruptcy, on 
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demand, delivered to the assignee. The stock 
in trade in the hands of Sauthoff, at the time 
of the bankruptcy, was subsequentiy sold by 
the assignee for about eight thousand two 
hundred dollars. From the accounts and de- 
mands which came to the assignee he collect- 
ed about one thousand four hundred dollars. 
The assignee, in behalf of creditors, by the 
present proceeding seeks to reach the one 
thousand dollars paid in cash at the time of 
the dissolution by Sauthoff to Olson, and also 
the sum of one thousand four hundred dol- 
lars collected by Olson upon the book ac- 
counts, which he took on the transfer of his 
interest to Sauthoff, and to charge the home- 
stead property of Olson, . acquired as before 
stated, with the payment of so much of these 
amounts as were expended in the purchase of 
that property, it being claimed on the part of 
the assignee that the dissolution of the co- 
partnership and the payment by Sauthoff to 
Olson of the one thousand dollars, and the de- 
livery to the latter of a portion of the book 
accoimts of the firm, operated as a fraud up- 
on creditors, and that Olson should restore 
to them what he thus received. No payment 
had been made to Olson by Sauthoff- upon the 
notes for two thousand eight hundred and fif- 
ty dollars, given upon the termination of the 
copartnership. 

[For prior proceedings in this litigation, see 
Case No. 12,379.] 

H. M. & H. A. Lewis, for assignee. 
Vilas & Bryant, for bankrupt Olson. 



DYER, District Judgel In a case where a 
copartnership which is indebted has been dis- 
solved, the retiring partner withdrawing, on 
transfer of his interests, a portion of the as- 
sets or capital, and the transaction being fol- 
lowed at a not remote period by the insolven- 
cy of the member assuming the debts and 
continuing the business, it is the duty of the 
court, when called to consider the rights and 
liabilities of the parties, to look cautiously in- 
to the facts, with a view to the discoVery of 
any possible fraud, and the correction of any 
wrong that may have resulted to creditors. 

The principle is elementary that in equity, 
partnership creditors have an absolute prior- 
ity of claim upon the partnership property 
for the payment of their demands, and that 
the interest of each individual partner is his 
share of the surplus after payment of the 
ipartnership debts. To such an extent has 
this rule been carried, that it has been held 
that where a partner sells his interest to a 
sti-anger, or it is sold upon execution against 
him, his right to have the partnership debts 
paid, and his liability therefor discharged out 
of the property, are not divested by the sale, 
and that such a sale gives to the purchaser 
only such an interest in the assets as may re- 
main after the payment of partnership debts. 
Menagh v. Whitewell, 52 N. Y. 146; Osborn 
V. McBride [Case No. 10,593]. The sale of 
partnership property by one of a firm of 
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commercial partners on the eve of his in- 
solvency will be set aside. Saloy v. Al- 
bi-eclit, 17 La. Ann. 75. 

The appropriation by an insolvent firm of 
partnership property to the payment of the 
individual debts of one partner is not simply 
void, but is fraudulent, and avoids the deed 
of assignment. Wilson v. Robertson, 21 K 
Y. 587. 

Admitting the full force of these principles, 
it is also true that they are not so enforced 
as to operate against or affect a dissolution 
of copartnership made in good faith, and 
which is unaccompanied by any improper 
withdrawal of assets beyond the reach of 
creditors. 

"The right of copartners upon dissolu- 
tion to transfer the Joint property to one of 
the firm is clear and unquestionable. The 
effect of such a transfer as between the part- 
ners, is to vest the legal title to the property 
in the individual partner, with a right to use 
and dispose of it as his separate estate. 
* * * If in such transfer there is no fraud 
and collusion between the copartners, for the 
purpose of defeating the rights of the joint 
creditors, and the transaction is made in 
good faith upon dissolution, and for the pur- 
pose of closing the affairs of the partnership, 
the joint property thereby becomes separate 
estate, with all the rights and incidents, both 
in law and equity, which properly attach 
thereto." Howe v. Lawrence, 9 Gush. 555. 

These ai-e principles applicable to a case 
where one partner retires and the other takes 
the entire property and assets; and they are 
substantially reiterated in Sage v. Chollar, 
21 Barb. 596, and in Waterman v. Hunt, 2 
R. I. 298. See, also, Dimon v. Hazard, 32 N. 
y. 65. Where, however, the circumstances 
of the case show that the dissolution of the 
partnership is a fraud, as if it be an incident 
to a scheme for giving one creditor a prefer- 
once, or for enabling a member of the firm 
wrongfully to appropriate assets which 
should be applied in payment of partnership 
debts, or where the conversion of joint into 
separate assets is a result contemplated, and 
is the motive, or one of the motives of the 
act of dissolving the firm, the act may be 
avoided by the joint creditors. In re Waite 
[Case No. 17,044]. 

The correctness of the ruling in In re 
Boothroyd [Id. 1,652], cannot be questioned, 
namely: "That the purchase by an insolvent 
trader of a homestead upon the eve of bank- 
ruptcy with knowledge of his insolvent con- 
dition and for the purpose of placing the 
property beyond the reach of process, is a 
legal fraud, which no court should hesitate to 
hold void as to creditors." Advancing a step 
further, where a copartnership is insolvent, 
or is possessed of assets not more than ade- 
quate for the payment of debts, one member 
of the firm cannot, upon retiring, rightfully 
withdraw beyond the reach of creditors and 
to their injury a portion of the assets or 
property, and make a personal appropriation 



of those assets by putting them In the shape- 
of a homestead. 

Under such circumstances, though it takes 
the form of a homestead, the property is as-' 
much within the reach of a court of equity 
as before; and no such change in its form or 
character can give it new sacredness or en- 
dow its possessor with new privileges in its- 
ownership or use. 

Keeping in view the principles thus stated,, 
the question now is, whether upon the facts, 
the transaction between Sauthoff & Olson is 
one which must be condemned as a fraud in 
fact or law upon their creditors. 

Without referring in detail to the circum- 
stances bearing upon the point, it may be 
first stated, that the evidence does not show 
that there was any actual intended fraud In 
the act of dissolution. Although the interest 
of the retiring partner, based upon the esti- 
mated value of their assets, was greatly ex- 
aggerated, I think the intent of the parties 
in dissolving their business relations, as dis- 
closed by the testimony, was honest, and that 
positive bad faith is not to be imputed. 

Admitting this to be true, the question still 
remains, whether their actual pecuniary con- 
dition was such as to justify the withdrawal 
by Olson of the assets which were taken by 
him when the partnership was dissolved. The- 
amount so withdrawn was two thousand four 
hundred dollars. He took two thousand six 
hundred and fifty dollars in book accounts. 
Of these he collected one thousand four hun- 
dred dollars, and returned the balance to the 
assignee. It is tx'ue that the one thousand 
dollars paid him in cash by Sauthoff was then 
raised by loan or pledge, as collateral securi- 
ty, of a mortgage on Sauthoff's homestead, 
held by his brother. But, subsequently, the- 
holder of that mortgage as such security, havr 
ing obtained judgment against Sauthoff for 
the one thousand dollars, it was held by this 
court that Sauthoff's brother, as the assignor 
of the mortgage, stood in the position of a 
surety, and was entitled as such to protection p 
and there having been an execution levy un- 
der the judgment upon Sauthoff's stock, it 
was ordered that the one thousand dollars 
be paid in full from the general fund; so that 
ultimately it came from the assets of the 
concern and to that extent in fact diminished 
them. Now, the question is, keeping In view 
the rights of creditors, was the actual pe- 
cuniary condition of this firm such as to en- 
title the retiring partner to appropriate the- 
amount of their assets which he in fact re- 
ceived, and to place them in the form of ex- 
empt property? 

In settling this question, the principle we- 
must apply is, that if a retiring partner takes 
out a portion of the assets of the firm for his 
individual use, he must do so without im- 
pairing the fund to which the creditors have 
the right in equity to look for payment; and 
it must be made clearly to appear that such ' 
remaining fund is ample. If such partner re- 
ceives more than his interest in the surplus; 
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afterpayment of tlie firm indebtedness, equity 
must treat it as a -wrong to creditors, and 
this equity cannot be avoided by the fact 
that the partners believed that enough re- 
mained to pay the partnership debts, if, in 
fact, after making such appropriation in 
favor of one or both partners, the remaining 
assets prove insufficient 

The results to be reached one way or the 
other in this case, depend, of course, upon 
what shall be the determination as to the suf- 
ficiency of the assets of the firm left by Olson 
for the payment of the partnership debts. On 
their face, the book accounts of the firm 
amounted to between nine thousand and ten 
thousand dollars, and this was the value 
placed upon them by the parties. But that 
they erred greatly in judgment is demonstra- 
ted by the fact that only about two thousand 
eight hundred dollars of the accounts have 
thus far proved of any value, and of this 
amount the assignee has received about one 
thousand four hundred dollars, the bankrupt 
Olson retaiumg the balance. What further 
moneys may be derived from such of the 
accounts as are uncollected is not now known. 

Concerning the value of the stock of goods 
of whichrjche parties were' possessed at the 
time of the dissolution, it is quite impossible 
upon the present testimony to arrive at a 
satisfactory conclusion. Complications in this 
connection arise, because of the fact that no 
distinction has been preserved in the bank- 
ruptcy proceedings between the debts of the 
firm and those incurred by Sauthoff subse- 
quently to the dissolution. Goods purchased 
by Sauthoffi on his individual credit were 
mingled with the original stock, debts were 
paid by him from the common fund, without 
regard to those contracted by the firm and 
those contracted by himself; the sale made 
by the assignee included goods on hand at the 
dissolution and those purchased subsequently, 
and, so far as distribution has been made, no 
distinction has been observed between the 
firm creditors and the subsequent individual 
creditors of Sauthoff. 

Of course, no part of the moneys which it 
may be determined Olson should restore can 
rightfully be used in the payment of indi- 
vidual liabilities incurred by Sauthoff subse- 
quently to the dissolution. And in view of 
the necessity of ascertaining with aecurracy 
the value of the assets of SauthofiE and Ol- 
son at the time the copartnership was dis- 
solved, I shall dhrect a further reference to 
take testimony upon that question. Having 
settled the principles upon which the rights 
of the parties are to be determined, upon the 
coming in of that testimony it can be ascer- 
tained what amount, if any, should be re- 
stored to the fund by Olson for application 
upon the partnership indebtedness. 

It has been 'urged' by counsel for respond- 
ent, that, by their com;se of dealing with Saut- 
hoff, selling him goods, giving him fresh cred- 
it and permitting such goods to be mingled 
with the old stock, the creditors must he held 
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to have ratified Hlq transaction between Saut- 
hoff and Olson, and are now estopped from 
asserting a claim upon the property with- 
drawn by the latter from the assets of the 
firm. But it cannot be claimed that the ac- 
tion of the creditors operated to release Ol- 
son from liability for the firm indebtedness, 
and I fail to see how their subsequent deal- 
ing with Sauthoff so far sanctioned the ap- 
propriation by Olson of the moneys he took 
out of the firm as now to deprive them, if it 
shall be found that the remaining assets were 
insufficient to pay their debts in full, of the 
right to follow those moneys. 

The present order will be, that the case 
be refeiTed to the register to take testimony 
and ascertain what was the fair actual value 
of the assets of the firm of Sauthoff & Olson 
at the time of the dissolution of that firm, 
the value of the stock in trade, fixtures and 
accounts to be separately stated; also, to as- 
certain what proportion of the stock of goods 
sold by the assignee was held by the firm 
at the time of dissolution, and what was the 
amount and value of the goods purchased by 
Sauthoff on his individual account subsequent 
to the dissolution. 



Case ITo. 1^,381. 

In re SAVAGE et al. 

DL6 N. B. R. 368.] i 

District Court, N. D. New York. 1878. 

Bankrdptct — Provable Debts — Partnershif — 
Joist and Separate Estate. 

1. Where all the members of one firm are 
partners in another firm, they cannot prove its 
debt against the latter. 

2. 'Where a bank has discounted drafts drawn 
by the former firm upon one who is a partner' 
with the members of such firm in the latter 
firm, it cannot prove its claim thereon against 
the joint estate, but must look to the separate 
estate of the drawee. 

In bankruptcy. 

WALLACE, District Judge. Jesse Peck- 
ham, Isaac M. Hoag, Stephen T. Peckham 
and Edwin Stocking were partners in trade, 
composing the firm of Peckham & Hoag, 
dealers in lumber, at Toronto, Canada. And 
it appears from the stipulation of the par- 
ties that all these persons (except Stocking, 
who has died), together with one Richard 
Savage, are the surviving members of the 
firm of Richard Savage & Co. The latter 
firm carried on the lumber business at Syra- 
cuse, in this state. The proofs show that 
the firm of Peckham & Hoag shipped lum- 
ber at Toronto to the firm of Richard Savage 
& Co. at Syracuse, and drew their drafts 
upon Richard Savage individually, on ac- 
count of the lumber thus shipped. These 
drafts were discounted by the Canadian Bank 
of Commerce at Toronto, and th6 proceeds 
placed to the credit of Peckham & Hoag. 
The bank now seeks to prove these drafts 

1 [Reprinted by permission.] 
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or their consideration as money lent and 
advanced against the joint estate of Richard 
Savage & Co. The bank is also the assignee 
of Peekham & Hoag for all demands exist- 
ing in favor of that firm against the firm of 
Richard Savage & Co. 

The bank cannot recover upon the di'afts, 
because it is well settled that an action upon 
negotiable paper will only lie against those 
who are parties to it upon the face of the 
paper; and the proof does not show that 
Richard Savage was the firm name of those 
who composed the firm of R. Savage & Co. 
It is true that it was agreed between the 
members of Richard Savage & Co. that these 
drafts should be drawn on Savage individ- 
ually, it being understood between them 
that the bank would probably prefer to have 
the drafts thus drawn as a matter of form. 
But the firm were not in form the drawees, 
and the express object was to obviate such 
a result, and the case therefore is not one 
where all the partners become obligated by 
the use of a firm name which is intended to 
represent the obligation of all. As between 
themselves all intended to be bound for the 
debt, 'but they did not intend to be bound 
upon the contract with the bank evidenced 
by the draft. 

The case is similar to that where an agent 
signed a note made for his principal, not in 
the name of the principal, but in his own 
name. If one who discounts the note knows 
that it is in fact made for the benefit of the 
principal, he cannot recover of the principal, 
but must look to the agent. If the moneys 
advanced upon the discount of the diufts 
had been loaned to the firm of Richard Sav- 
age & Co., then the bank could recover upon 
the original consideration, unless the cir- 
cumstances show that the bank intended to 
rely on the individual credit of Richard Sav- 
age. There is a conflict in the testimony as 
to whether or not the bank did intend to 
rely on Savage individually, and on the 
whole I incline to the conclusion that the 
oflicers of the bank supposed that the firm 
of Peekham & Hoag, the drawers, and Rich- 
ard Savage, the drawee, constituted togeth- 
er the firm of Richard Savage & Co., and 
that the officers of the bank preferred to 
have the name of Savage individually as the 
drawee. The bank must be held to have 
elected to look to Savage individually, and is 
therefore precluded from recovering against 
the firm of Richard Savage & Co. upon the 
consideration of the drafts as well as upon 
the paper. The claim of the bank, if it can 
be proved at all, must rest on the right of 
the firm of Peekham & Hoag to prove the 
claim against the larger firm which has been 
assigned to the bank. The difficulty in the 
way of this proof arises from the fact that 
the members of Peekham «Ss Hoag were also 
members of Richard Savage & Co. An ac- 
tion at law cannot be maintained in such a 
case, and I have been unable to find any de- 
cision sustaining such an action in equity. 



"When the same persoa is a partner in two 
different firms composed of different indi- 
viduals, one of which firms, being indebted 
to the other, becomes insolvent, I do not 
doubt the latter may prove its debt and re- 
ceive its dividend from the insolvent firm, 
because in such case an action in equity 
would be sustained. But when as here all 
the members of one firm are partners in an- 
other firm, quite a different case is present- 
ed. The rule has been long settled in bank- 
ruptcy that one partner cannot prove his 
claim against the firm of which he is a mem- 
ber in competition with creditors of the 
firm, the reason being that as the creditors 
of the firm are his creditors he would be 
taking from his own creditors what ought 
first to be applied in payment of their debts. 
But the English cases do not apply this rule 
where the partner carries on a distinct trade 
and the claim is one for articles furnished 
and not for money or advances. The rule 
has only been modified for the purpose of 
the distribution of the assets of the bank- 
rupts as between the creditors of the partner 
or partners individually and the joint cred- 
itors, so that where all the members of a 
firm are in bankruptcy, and several or all 
of them have been partners in two distinct 
firms engaged in a distinct business, the 
one firm from the other, the two firms 
are treated as distinct concerns for the pur- 
pose of the distribution of their assets among 
their respective creditors. If the firm of 
Peekham & Hoag and the firm of Rich- 
ard Savage & Co. were both in bankrupt- 
cy, so that this court could deal with both 
estates, there would be no difficulty in the 
way of distributing the estate conformably 
to the practice thus established. But the 
firm of Peekham & Hoag is not here. Cer- 
tain individual partners in that firm are 
here as partners of Richard Savage & Co. 
The assets of Peekham & Hoag are not 
within the control or jurisdiction of this 
court If it should be permitted to those 
bankrupts who were members of Peekham 
& Hoag to prove a claim jointly against the 
estate of Richard Savage & Co., this court 
would be powerless to control the distribu- 
tion of the proceeds, and it would be unable 
to ascertain or recover such sum, if any, as 
might be due from one member of Peekham 
& Hoag to the other, and consequently could 
not apply it to payment of joint debts after 
payment of the individual debts of the part- 
ners. 

I am unable to see why, in a case like the 
present, proof should be permitted except to 
the extent of the interest which the mem- 
bers of Peekham & Hoag have in the assets 
of Richard Savage & Co. There is an in- 
terest only in the joint assets after the pay- 
ment of the joint debts. As there cannot 
possibly be any surplus in view of the 
amount of the joint debts, it is useless to 
attempt to work out the rights of the parties. 
The claimant must rely on the separate es- 
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tate of Savage, the drawee of the drafts 
and the joint estate of Peckham & Hoag, its 
assignors and the drawers- of the drafts. 

An order is directed expunging the proof 
of debt and disallowing the claim. 



Case Wo. 1S.383. 

SAVAGE V. The BUFFALO. 

[Cited in Serg. Const Law, 202, note. No- 
wfiere reported; opinion not now accessible.] 



Case No. 1S,383. 

SAVAGE V. D'WOLF. 

[1 Blatchf. 343.] i 

Circuit Court, S. D. New York. Oct, 1848. 

:EviDEircE — Secondary— Subscribing Witness- 
Unsealed Instruments— Presomption When 
Executed Abroad— New Triai.. 

1. Proof of the admission by a party of the 
execution of negotiable paper, or proof of his 
hand-writing, without producing or accounting 
for the subscribing witness, has, in New-York, 
been held sufficient. 

[Cited in brief in Barry t. Ryan, 4 Gray, 524.] 

2. But whether this rule extends to all un- 
.sealed instruments, quere. 

3. If the instrument was executed abroad, as 
in Cuba, the presumption of law is that the 
subscribing witness is beyond the Jurisdiction of 
the court here. 

4. Where a written instrument was admitted 
in evidence as an original paper, on the assump- 
tion and bdief, without question, that it was 
such, and it appeared by the evidence that that 
condusiou was not warranted: Held, that a 
new trial should be granted. 

This was an action [by WilUam Savage 
4igainst Julia L. D'Wolf, executrix, etc., of 
James D'Wolf] upon three promissory notes 
made by the defendant's testator to the plain- 
tiff, and amounting, with interest, to §34,554- 
17, tried before Mr. Justice NELSON, at New- 
York, in November, 1847. The notes were 
^iven at Havana, in the island of Cuba, in 
eonsidei-ation of an agreement on the part of 
the plaintiff to discharge three mortgages up- 
on certain coffee and sugar estates in that 
island, amounting nominally to a sum ex- 
ceeding $80,000. It was a part of the agree- 
ment that the notes should remain in the 
hands of a third person in escrow, until the 
several mortgages should be discharged of 
record. On the trial, the court having decided 
that the possession of the notes by the plain- 
tiff was prima facie evidence that the condi- 
tion upon which he was to receive them had 
been complied with, the defendant undertook 
to rebut this presumption by proof that the 
mortgages had not been discharged, and that 
the notes had therefore been wrongfully de- 
livered up to the plaintiff. For this purpose 
she offered in evidence the contract under 
which the notes in question were given, 
which was in writing, but not under seal, 

1 [Reported by Samuel Blatchford, Esq., and 
iere reprinted by permissiou.] 
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and purported to have been executed In Ha- 
vana by the defendant's testator in person, 
and by the plaintiff through his agent, at even 
date with the notes. There were subscribing 
witnesses to the execution of the contract. 
The hand-writing of the parties was proved, 
but the testimony of neither of the subscrib- 
ing witnesses was produced, nor was their 
absence accounted for or the hand-writing of 
either of them proved. There was also evidence 
of the admission of the plaintiff that the instru- 
ment was executed by his agent The court ad- 
mitted the contract in evidence under the 
plaintiff's objection. Auother instiument was 
offered in evidence by the defendant, for the 
purpose of showing that the condition upon 
which the notes were given had not been com- 
plied with. This was a release or discharge of 
the three mortgages, executed by the plaintiff 
a short time before the suit was brought, 
which the defendant's testator refused to ac- 
cept, as not being a sufficient compliance with 
the terms of the agreement It was claimed 
by the defendant that this fact raised an im- 
plication that no satisfaction or discharge of 
the mortgages had been before made, and 
that, as the one so offered was insufficient 
and unsatisfactory, the condition had not 
been complied with, and the notes were im- 
properly in the hands of the plaintiff. The 
defendant's counsel at first produced a copy 
of the release which had been tendered, and 
undertook to account for the non-production 
of the original. But, before the evidence on 
this point was through, the adverse counsel 
produced a paper which was supposed and 
believed at the time to be the original itself, 
and to be identified by an original entry of 
the tender on the back of it, made by the wit- 
ness to the tender, and was, on that ground, 
adroitted in evidence. The jury, found for 
the defendant, and the plaintiff now moved 
for a new trial, on a case. 

Hiram Ketehum, for plaintiff. 
Francis B. Cutting, for defendant 

NELSON, Circuit Justice. There is some 
difference of opinion between the judges, up- 
on the question whether the agreement under 
which the notes were given was properly ad- 
mitted in evidence, on proof of the hand-writ- 
ing of the parties and of the admission made 
by the plaintiff, .without further accounting 
for the subscribing witnesses. The paper 
having been executed abroad, the presump- 
tion of law was, undoubtedly, that the wit- 
nesses were beyond the jurisdiction of the 
court But their hand-writing was not prov- 
ed, nor was the omission to do so properly 
accounted for. Proof of the admission' by a 
party of the execution of negotiable paper, or 
proof of his hand-writing, without producing 
or accounting for the subscribing wituess, has, 
in New- York, been held sufficient. Hall v. 
Phelps, 2 Johns. 451; Fox v. Reil', 3 Johns. 
477; Shaver v. Ehle, 16 Johns. 201; Henry 
V, Bishop, 2 Wend. 575. But, whether this 
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rule extends to all unsealed instruments, may 
admit of some doubt 

Upon another ground, however, tlie verdict 
should be set aside, and a new trial granted. 
There is some obscurity in the case in re- 
spect to the facts connected with the admis- 
sion in evidence of what was claimed to be 
the release or discharge tendered to the de- 
fendant's testator. But, it is at least ques- 
tionable, whether the instrument produced 
and identified- at the trial was the original, or 
only a copy with the endorsement of the fact 
of the tender. It may be, and probably is, 
the fact, as stated by the plaintiff's counsel, 
that the witness made the endorsement up- 
on a copy as well as upon the original paper 
tendered, and that it was the copy that was 
produced and admitted in evidence. The be- 
lief that the paper produced was the original 
seems to have been rather an inference of the 
court from there being on it the endorsement 
in the hand-writing of the witness to the ten- 
der, than the result of any direct proof of the 
fact. The conclusion, however, seems hardly 
to have been warranted. 

It is quite apparent that both parties en- 
tered upon the trial without proper prepara- 
tion. Ail the material facts were capable of 
the most satisfactory proof. The execution of 
a commission to take" testimony in Cuba, 
where the contract was made and the wit- 
nesses resided, and where, if at all, the con- 
dition was complied M'ith before the delivery 
of the notes to the plaintiff, would have re- 
moved every embarrassment. This course 
should be taken before the cause is again pre- 
sented to the court. 

New trial granted. 
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No. 16,225. 

SAVAGE (WILDES v.). See Case No. 17,- 
653. 

SAVAGE MIN. CO. (THORNBURGH v.). 
See Case No. 13,986. 
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Case N"o. 12,384. 

■The SAVANNAH. 

District Coart, E. D. Pennsylvania. June, 186S. 

Shipping — Liabilitt op Vessel fob Tort — ^In- 
JORT TO Bridge across Navigable Riveh. 

An action in rem will not lie, by the owners 
of a bridge against a vessel, for damages sus- 
tained in a collision, 

[Cited in City of Milwaukee v. The Curtis, 
37 Fed. 706.] 

Decided by CADWAiADER, District Judge. 
Nowhere reported; opinion not now accessible. 
The statement of the point decided was taken 
from 1 Pars. Sliipp. & Adm. 53. 



Case M"o. 1S,S85. 

SAVANNAH v. ATLANTIC & G. R. CO. 

[3 Woods, 432.] 1 

Circuit Courts S. D. Georgia. April, 1879. 

Railroad Companies— Tasatios— By Municipal 
Bodies— Georgia Constitutional Provision. 

1. The act of the general assembly of Georgia 
of February 28, 1874 (Laws 1874, p. 107), which 
requires railroad companies to return the value 
of their property to the comptroller-general, to 
be taxed as the property of other citizens, gives 
no authority to local or municipal bodies to tax 
the property of such companies. 

2. The constitution of Georgia of 1877, which 
abolishes all laws exempting property from tax- 
ation, does not thereby impose any tax. Until 
the legislature authorizes a tax, none can be 
collected, and then only the particular tax au- 
thorized. 

Heard on the petition of the mayor and 
common council of the city of Savannah, for 
allowance of taxes for the years 1877 and 
1878, in property of the Atlantic & Gulf Rail- 
road Company in the city. 

W. D. Harden, for petitioners. 
W. S. Ghisholm, for complainants. 
Robt. Falligant, for railroad company. 
H. R. Jackson, A. R. Lawton, and W. S. 
Basinger, for receivers. 

BRADLEY, Circuit Justice. The claim in 
this case is based on two grounds: (1) That 
the act of 1874, subjecting the company to 
taxation as other citizens, has abolished the 
exemption granted by the company's charter,, 
and has made its property taxable in all 
places. (2) That the constitution of 1877 has 
abolished all laws exempting property from 
taxation, except certain enumerated classes 
of property held for benevolent and public 
purposes, and, therefore, the property of the 
company is, at all events liable to be taxed 
since 1877. 

The first ground is clearly untenable. The 
act of 1874 did nothing more than declai'e 
that all railroad companies should annually 
return the value of their property to the 
comptroller-general to be taxed as other prop- 
erty of the people of the state, and that they 
should pay him the taxes assessed upon such 
property. This law clearly gives no authori- 
ty to local and municipal bodies to tax the 
companies also. It might as well be said 
that because I authorize one man to pick 
cherries off my trees, therefore everybody 
has a right to do it. Taxation can only be 
imposed by law, and when the law prescribes 
how it is to be imposed, no one else has 
a right to exact it differently. 

The second ground is no more tenable than 
the first. The constitution of 1877, it is true, 
says that "all laws exempting from taxation 
other than the property herein enumerated, 
shall be void." If this clause relates to past 
as well as future laws, still its only effect is 
to abolish exemption and to leave the legis- 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprirted by permission.] 
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lature free to tax all kinds of property. But 
until the legislature imposes a tax, no tax 
can be collected, and when it imposes only a 
particular tax, that alone can he collected. 

Now, as we have seen, the legislature has 
Imposed a particular tax, and none other, on 
railroad companies, and has made that tax 
payable to the comptroller, and not to the 
county or municipal authorities. The result 
is, that these authorities have acquired no 
right to tax the property of the companies. 
This seems to us very obvious, and requires 
no further discussion. 

The application is denied. 



SAVANNAH, The (UNITED STATES v.). 
See Case No. 16,226a. 



Case Wo. 1^,386. 

The SAVANNAH PRIVATEERS. 
[See Case No. 14,501.] 



SAVANNAH STEAMSHIP CO. (NICHOLL 
v.). See Caso No. 10,225. 
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SAVARY V. GERMANIA 'BANK!. 

[7 Reporter, 615; i 19 Alb. Law X 521.] 

Circuit Court, S. D. New York. March 15, 1879. 

Trover atid Conversion — Promissory Note — 
Unauthouized Transpek — Intent. 

The unauthorized transfer of plaintiff's "prop- 
erty by defendant, though without wrongful in- 
tent and before demand, is still a conversion. 

Motion for new trial. 

WALLACE, District Judge. The motion 
for a new trial must be granted for the rea- 
son that under the count in the dedaration for 
a conversion of the notes there was a question 
of fact for the jury. Upon the trial the 
plaintifiE's rights were mainly discussed on 
other grounds; the evidence, however, was 
sufficient to authorize the jury to find that 
the defendant acquired the notes payable to 
the order of the plaintiff through a forged in- 
dorsement of his name without the consent 
of the plaintiff to tlie maker. Upon this 
theoiy of the facts the plaintifE was entitled 
to recover. The defendant is not absolved 
from liability because it acted in good faith. 
No person except the payee can assert any 
title to a bill or note payable to his order 
without his indorsement. While the unau- 
thorized delivery of a bill or note payable to 
bearer vests a good title in a bona fide pur- 
chaser, an unauthorized indorsement of the 
payee's name, when the note or bill- is payable 
"to order, conveys no right of' action. Byles, 
Bills, 24. When the defendant delivered over 
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the plaintifE's notes^ to a person not entitled 
to them, assuming the right to deal with the 
notes in disregard of plaintifE's title, it was 
a conversion, although the defendant supposed 
the notes belonged to the maker as a voucher, 
and although it was acting merely as the 
agent of the maker in what it did. A wrong- 
ful intent is not an essential element of a 
conversion; it suffices that the rightful owner 
has been deprived of his property by some 
unauthorized act of another who assumed 
dominion or control over it; and the latter is 
not excused because he was acting as agent 
for one whom he supposed to be the true own- 
er and derived no benefit himself from the 
transaction, and parted with the property be- 
fore any demand for its restitution. Wright 
V. Hawley, affirming Dudley v. Hawley, 40 
Barb. 39T, 39 N. Y. 441. Motion granted. 



1 [Reprinted from 7 Reporter, 615, by permis- 
sion.] 
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SAVARY V. GOE. 

[3 Wash. C. 0. 140.] i 

Circuit Court, D. Pennsylvania. April Term, 
1812. 

Debt— Action on Bond— Special Plba — Condi- 
tion — Tender — ^Present Obligation. 

1. Debt on bond, conditioned to deliver to the 
plaintifiC or his agent, in B., a quantity of whis- 
key, in all the month of May, 1809, Plea, that 
in all the month of May, 1809, the defendant 
was ready and willing to deliver to the plaintiff 
or to his agent, at the place of embarkation in 
B., the whiskey, according to the condition of 
the bond; but the plaintiff, or his agent, was 
not then and there ready to accept the same. 
The rule of law is, that if the condition of the 
bond is not parcel of the obligation, as if the 
latter be a money penalty, and the former be to 
do some act, as to deliver goods, «fec., it is not 
necessary for the defendant to plead uncore 
prest. 

2. If money is to be paid, or any other act to 
be done, on a certain day, and at a certain place, 
the legal time of performance is, the last con- 
venient hour of the day for transacting busi- 
ness. But if the parties meet at any part of the 
day, a tender and refusal at the time of the 
meeting are suflScient. 

[Cited in Fredenburg v. Turner, 37 Mich. 403; 
Smith V. Boston & M. R. R. (6 Allen) 269.] 

3. The rules of pleading require, that the plea 
should be direct in stating with sufficient pre- 
cision the matter of defence, and not leave it 
to be found out by inference, however strong. 

4. The plea, in this case, is bad, as it does not 
state that the defendant was at the place of em- 
barkation, in person or by an agent, ready and 
prepared to deliver the whiskey. 

This was an action of debt on a bond, In the 
penalty of 1920 dollars, with condition, that 
the defendant should deliver to the plaintifE, 
or his agent or assigns, at the place of em- 
barkation in Brownsville, the quantity of 
1920 gallons of good merchantable proof whis- 
key, in good and tight barrels, in all the 
month of May, 1809. Upon oyer of the obli- 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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gation and condition, the defendant pleads in 
bar, that in all the month of May, 1809, he 
was ready, and prepared, and willing, to de- 
liver to the plaintiff, or to his agent or as- 
signs, at the place of emharkation at Browns- 
ville, the quantity of 1920 gallons of good 
merchantable proof whiskey, in good and 
tight barrels, according to the tenor and ef- 
fect of the said condition; but the plaintiff 
was not then and there ready to accept the 
same, nor was any agent or assignee of the 
plaintiff then and there ready to accept the 
same. There are four other pleas to the dec- 
laration; but as they, as well as the one just 
stated, are all demurred to specially, and the 
objections made to the first are also directed 
to the others, they need not be specially set 
forth. 

WASHINGTON, Circuit Justice. It is ob- 
jected to this, and the other pleas— 1, That it 
does not state that the defendant is still 
ready to deliver the whiskey in the condition 
mentioned. 2. That it does not allege the 
readiness and preparation of the defendant, 
at the last convenient hour of the 31st of 
ilay. 3. It does not state that the defendant 
was at the place of embarkation, in person 
or by an agent, ready and prepared to deliver. 

The first objection was pressed, not so 
much upon the authority of adjudged cases, 
as upon the unreasonableness of the doctrine 
to which it is made, which renders a tender 
and refusal, or a readiness to perform, and 
the want of it in the other party, tantamoimt 
to performance, so as for ever to discharge 
the obligation. The rule of law was, indeed, 
admitted to be, and so it undoubtedly is, that 
if the condition of the bond be not parcel of 
the obligation, as if it be to deliver certain 
goods, the obligation being for money, it is 
not necessai-y for the defendant to plead un- 
core prest; and if the legal consequence of 
tender and refusal, in such a case, be a dis- 
charge from the obligation, it belongs not to 
this tribunal, on that accoimt, to depart from 
the established doctrines of law. This objec- 
tion, therefore, has no validity. 

The doctrine laid down by the plaintiff's 
counsel, upon which his second objection is 
founded, can by no means be questioned. It 
is clear, that if money is to be paid, or any 
other act to be performed, on a certain day 
and at a certain place, the legal time of per- 
formance is the last convenient hour of the 
day for transacting the business. This rule 
is established for the convenience of both par- 
ties, that neither may be compelled, unneces- 
sarily, to attend during the whole of the day. 
But, if the parties meet at the agreed place 
during any part of the day, a tender and re- 
fusal, though not at the last convenient hour, 
is sufficient; for, in this case, neither party is 
put to inconvenience. So, if the place be 
fixed, and the party is to do the act on or be- 
fore a certain day, or has the whole month 
to do it in, as in the present case; yet he can- 
not plead a readiness to perform, and the ab- 



sence or want of readiness of the other party, 
at any time prior to the last conveni'?nt hour 
of the last day; and this, for the reason be- 
fore assigned. Whether, in this latter case, 
the party bound to perform, may appoint an 
earlier day than the last for doing the act, 
and in such case, may compel the other par- 
ty, after reasonable notice thereof, to accept, 
or to submit to the consequence of his ab- 
sence or refusal, on the appointed day, need 
not be decided in this case, as the court will 
not find it necessary to give an opinion on the 
second plea, which presents this question. 
The cases are certainly not clear on this 
point, and are somewhat at variance with 
each other. But there is no question, as to 
the doctrine above stated, that the tender or 
readiness to perform, must be stated to be on 
the last convenient hour of the last day, if an 
earlier period be not appointed. 

In answer to this objection, it is insisted, 
by the defendant's counsel, that this plea 
does, in effect, allege a readiness and prep- 
aration at the last convenient hour of the 
31st of May; because, if, in the words of the 
plea, the defendant was ready in all the 
month of May to deliver, he must have been 
ready on the last hour of the 31st of May, 
because that was part of the month, during 
the whole of which it is alleged he was ready. 
This argument carries with it such strong 
marks of good sense, and is so entirely logic- 
al, that one hardly knows how to raise a 
sound objection to it; and yet a plea like the 
present, is believed to be without a precedent- 
It is no vindication, however, of its correct- 
ness, that the court arrive at the matter and 
real point of it by argument and logical de- 
duction. The rules of law seem to require, 
that a plea should be direct in stating with 
sufficient precision the matter of defence, and 
should not leave it to be found out by infer- 
ence, however strong and conclusive. It is 
said, that the defendant has assumed upon 
himself, the necessity of proving more even 
than his contract and the law imposed upon 
him, to which the plaintiff ought not to ob- 
ject. That he undertakes to prove his own 
readiness, and the want of it in the plaintiff, 
not only on the last convenient hour of the 
31st of May, but during each and every hour 
of the whole month of May. To this, it may 
be obseiT^ed, that this circumstance consti- 
tutes one of the demerits of the plea; be- 
cause, if the plaintiff had taken issue on the 
whole plea, it would have been immaterial, 
since the defendant might have lost the 
cause, in consequence of not being able to 
prove a readiness during the whole month; 
and yet it was not material whether he was 
so or not, provided he was ready at the last 
convenient hour of the last day of the month. 
It is true, the plaintiff might have selected 
out of the plea, which runs over the whole 
month, the last convenient hour of the 31st, 
and taken issue on the readiness of the de- 
fendant, and his own absence or readiness at 
that time of the day, passing over the rest of 
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the plea, witli a protestatioB against its trutli.- 
But if, instead of doing this, he chooses to de- 
mur, he is certainly at liberty to do so. 

In the case of Lancashire v. Killingworth 
[Case No. 8,037], it is laid down in the dear- 
est terms, that if the plaintiff or defendant, 
as the case may he, plead a tender, or a read- 
iness to perform, and that the other party was 
not at the place ready to" accept, he must 
state at what time of the day he was there, 
and how long he continued, that it may ap- 
pear that he staid to the last convenient hour 
of the day. It is true, that in that case, the 
declaration stated that the plaintiff was at 
the place on such a day, which he might well 
have been, and yet not he there at the last 
convenient hour of the day.' But yet, the 
court not only condemned the plea on that ac- 
count, hut proceeded to state the proper form 
of pleading in such a case. This decision, as 
to the form of pleading, has never, to the rec- 
ollection of the court, been overruled or re- 
laxed by any subsequent case; and such un- 
doubtedly has been the usual form of plead- 
ing a tender or readiness to perform, in the 
absence of the other party. In the ease of 
Halsey v. Carpenter, Cro. Jae. 359, which was 
debt on, a bond, to pay £304 to three persons 
tam cito, as they shall come of age, a plea of 
payment in the woras of the bond, was con- 
sidered bad on a special demurrer, because it 
did not state the time, place, and manner of 
performance; and yet that plea, unquestion- 
ably, covered every hour of the time, after 
the obligees came of age. 

The third objection to the plea, stands upon 
still stronger ground than the one just men- 
tioned; for, it is not only uncertain and ar- 
gumentative, but the conclusion from the 
premises stated, is by no means so inevitable. 
Because the defendant was, in all the month 
of May, ready, prepared, and willmg, to de- 
liver the whiskey to the plaintiff or his agent, 
at the place of embarkation; the plea argues 
that the defendant must have been personal- 
ly, or by his agent, at the place of embarka- 
tion, ready to deliver. But the conclusion 
does not necessarily follow, even if it were 
proper to get at it in this way. A man may 
truly say, that he is ready and prepared to 
pay money, or deliver an article at a particu- 
lar place, for instance, at a spot near to, and 
within sight of his own house, and would 
have done so if the other party had come to 
receive it; and yet he may not have gone to 
the spot, in consequence of the non-appear- 
ance of the other party. To say the least of 
such a plea, it is imcertain and ambiguous; 
whereas, if the party would excuse himself 
for the want of a strict performance of his 
contract, he should show, by clear and direct 
allegations, that he did all on his part that 
was in his power, in order to perform. 

In some of the cases, it is said, that though 
the other party be absent, still, the plea must 
state an offer to perform, which would seem 
to be rather an idle form. Still, this shows 
that the party must state himself to be pres- 
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ent in person, or by an agent, since, if ab- 
sent, he could not offer, although he might be 
ready to do so. Indeed, the want of the 
words "obtulit solvere," was deemed fatal on 
demurrer, in the case of Cole v. Walton [unre- 
ported], notwithstanding the plea stated in 
express terms, that the defendant was at the 
place, and remained till sunset, ready to pay, 
but that the plahitiff was not there ready to 
receive. It is unnecessary to decide, wheth- 
er, in such a case, an offer need be made or 
not; but this, and other similar cases, are 
strong to show, that the presence of the par- 
ty bound to perform, ought to be distinctly 
stated, and such appears to be the uniform 
mode of pleading. Judgment for plaintiff, 
and writ of inquuy to be executed before the 
marshaL 
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SAVARY et aJ. v. LAUTH. 

[1 MacA. Pat Gas. 691.] 

Circuit Court, District of Columbia. Aug., 
1859. 

Patents — Isterpering Applications — : Laches 
AND Abandonment. 
[A delay of over four years after perfecting 
an invention before filing an application, during 
which time another has invented the same thing, 
promptly applied for a patent, and manufac- 
tured and placed on sale large quantities of the 
new article, in the region of the first inventor's 
residence, is sufficient to bar the first inventor's 
right to a patent.] 

[This was an appeal by Richard and Den- 
nis Savary from a decision of the commis- 
sioner of patents, in interference, awarding 
a patent to Bernard Lauth, and refusing the 
application of appellants.] 

Munn & Co., for appellants. 
R. "W. Fenwick, for appellee. 

MORSELL, Circuit Judge. The application 
and specification of Lauth is dated the Sth 
of March, 1858, and filed the 12th of March, 
1858; that of the Savary s, dated the 31st 
of July, 1858, filed the 6th of August, 1858. 
The appellants claim their invention to have 
been discovered by them in the spring 1854. 
January, 1838, appears to have been the 
earliest period of Lauth's discovery. The in- 
ventions, I think, are identical, judging from 
the specifications stating and describing the 
claims of each of the parties. The commis- 
sioner refused to grant a patent to the appel- 
lants, and awarded priority of invention to 
the appellee, upon the ground of insufiSeiency 
of the testimony on the part of the appel- 
lants to sustain their claim;' to which a num- 
ber of reasons of appeal were filed. These 
and all the papers and evidence in the cause 
have been laid before me, and due notice of 
the time and place given to the parties, who 
accordingly appeared by their respective advo- 
cates, and filed their arguments in writing, 
and submitted the case. The appellee has 
raised an issue on a collateral point, in which 
it is contended that if the appellants had a 
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right, as contended for by them, they have 
forfeited it by their negligence. The lan- 
guage is, "Does not the appellants' conduct 
create an equitable estoppel against them 
as regards Lauth? They were undoubtedly 
aware of his application, and also of the fact 
of his continued, extensive, and expensive 
experiments; that he was engaged in a bit- 
ter and prolonged contest with Cuddy for 
tliis invention, involving loss of time and the 
expenditure of large sums of money, and 
yet they intei-posed no claim, nor gave Lauth 
\\-arning that they intended to apply for a 
patent. These considerations, together with 
the selfish conduct of the appellants towards 
the public, should postpone their claims." A 
decision by me in the case of EUithorp v. 
Kobertson [Case No. 4,409], is cited as au- 
thority. The appellants' counsel in reply 
says: "It is difficult to perceive why Lauth's 
counsel should have referred to Mr. Curtis, 
who does not give the slightest countenance 
to the pretensions which they set up in be- 
half of their client, which is also true of the 
other authorities to which they refer, upon 
any other hypothesis than that they have 
fallen into the common error, as it is appar- 
ent they have, of applying to the case of two 
interfering applicants for a patent [neither 
of whom has a patent] the principles which 
are applicable to the case of a prior inventor 
who is asking to invalidate a patent already 
granted, and the patentee of which is prima 
facie the prior inventor in virtue of the grant 
itself. Here neither party has a patent, and 
there is no presumption of law either in fa- 
vor of or against either party. It is a sim- 
ple question of fact as to who was the prior 
inventor of the invention claimed in the two 
applications." In another part of the case 
it is denied that there is any evidence of the 
knowledge by the appellants of the facts as 
above alleged. It is also stated by the ap- 
pellants, and not denied, that Lauth prompt- 
ly applied for the protection of his invention, 
and as promptly, and with considerable ex- 
pense to himself, introduced it into general 
and extensive sale. If the solution of the 
question raised by this defense depended on 
the right acquired by the appellee, or wheth- 
er the evidence proves an abandonment in 
the general ordinary sense of the term, in 
which intention forms an essential feature, 
I should feel no difficulty in overruling the 
objection; but there is another party— the 
public— whose interests may be affected, on 
behalf of whom the various statutes have pre- 
scribed certain previous conditions and pre- 
requisites which must be strictly fulfilled be- 
fore the inventor can be placed in a condition 
to claim the right to a patent, and this irre- 
spective of intention, which may be teimed 
a statutory bar. The counsel for the appel- 
lants contends that the appellants cannot be 
accused of laches in making their application 
so long as they have made it before the grant 
of a patent to any one else. This principle can- 
not be conceded. The consideration given for 
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the monopoly is that the public shall have the 
full and free benefit and knowledge of the 
invention at the expiration of fourteen years 
from the date of the invention. The design 
of the law is that the earliest knowledge and 
use of the invention by the public, consistent 
with the just and reasonable rights of the 
inventor, should be obtained, and protection 
will not be given from dangers happening 
from unnecessary delays on the part of the 
inventor after he has perfected his inven- 
tion and before his application for a patent; 
as, (among many others,) if in such interval 
a subsequent discoverer of the same inven- 
tion should put the public in possession of the 
knowledge and use thereof, how could such 
inventor, lying by for years, and suffering 
such use in public by another, be in a con- 
dition to offer a quid pro quo to the public- 
how could he say it was not known to others? 
And further, the spirit of the objection being 
that the invention is known by others and 
in public use, how can it be material whether 
the person so making it known and putting 
it into public use be a patentee or not? The 
material question in these kinds of cases is 
not so much whether the appellee was en- 
titled as whether the party appellant is so. 
He must make out a perfect claim to recover. 
The positions which have been thus stated, 
I think, will be fully sustained by the stat- 
utes on the subject and the constructions 
given to them to be found in the decisions of 
the supi-eme court; in each of them it is made 
a condition precedent to the obtention of a 
patent by the applicant that the said inven- 
tion was "not known or used by others in 
public," or, in other words, in public use. 
The language of the statute of 1836 is, "not 
known or used by others before his or their 
discovery or invention thereof, and not at 
the time of his application for a patent in 
public use or on sale with his consent or al- 
lowance as the inventor or discoverer." The 
fifteenth section declares that if the thing 
patented "had been in public use or on sale 
with the consent and allowance of the pat- 
entee before his application for a patent," 
judgment shall be rendered for the defendant 
with costs. That at the time of the applica- 
tion for a patent in this case by the appel- 
lants the invention was not new as to public 
use and exercise, is clear. Was it then known 
or exercised by others before, with their 
consent or allowance? There is no express 
or direct proof of this fact; but how are the 
circumstances? The appellee in the interval 
between the time when the appellants say 
their invention was perfected in the year 
1854 and the time of filing their application 
for a patent, and without any notice of the 
claim of the appellants, discovered in sub- 
stance the same invention, and immediately 
filed his application for a patent, and a simi- 
lar application was made by one Cuddy, and 
an interference declared, and testimony di- 
rected to be taken. Many of the witnesses 
resided in Pittsburgh, where for some length 
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-of time the examinations by the parties were 
-carried on. This proceeding, from its nature, 
must have been public and notorious— the 
places of the residence of the appellants were, 
one at Wheeling, the other at Steubenville, 
but a short distance from Pittsburgh— after 
which the trial tools: place before the com- 
missioner upon the evidence so taken in the 
usual public way, and resulted in favor of 
the appellee, and the commissioner awarded 
to him priority of invention and a patent for 
his invention. A specification was filed stat- 
ing his invention, a resort to all which might 
have been had, it is presumed; and before and 
at the time of this proceeding a great quanti- 
ty of this new manufacture was publicly made 
at appellee's mill in Pittsburgh, and sent to 
near and distant market-places for sale. 
These are strong circumstances to raise the 
presumption' that appellants knew or might 
have known of appellee's use and sale in pub- 
lic of the invention; yet they failed to give 
public notice or file their application for a 
patent until September, 1858, thus sufEering 
the public use and sale aforesaid. The ap- 
pellants kept their invention a secret for 
years, until an independent inventor, having 
fortunately discovered substantially the same 
invention, had used it in pubhc and sold the 
new manufacture, without any other appar- 
•ent reason than the determination to keep 
their invention a secret, thereby forfeiting 
that protection which by due diligence they 
might have had. If such is the result of the 
facts, then the principles laid down by the 
supreme court in the case of Shaw v. Cooper, 
7 Pet. [32 U. S.] 292, although a decision be- 
fore the act of 1836 [5 SUt. 117], and under 
a statute somewhat different in its provisions, 
are applicable, on which I shall content my- 
self to rely for authority. At page 318 in the 
■opinion there is this passage: "The true con- 
struction of the patent law is— the court say 
In Pennock v. Dialogue, 2 Pet. [27 U. S.] 19— 
■•that the first inventor cannot acquire a 
good .title to a patent if he suffers the thing 
invented to go into public use or to be pub- 
licly sold for use before he makes applica- 
tion for a patent.' " At page 319, speaking 
of the policy of the government, the court 
say: "Vigilance is necessary to entitle an 
Individual to the privileges secured under the 
patent law. It is not enough that he should 
show his right by invention, but he must se- 
cure it in the mode required by law. « * * 
And if the invention, through fraudulent 
means, shall be made known to the public, 
he should assert his right immediately, and 
take the necessary steps to legalize it." 
Again: "No matter by what means an in- 
vention may be communicated to the public 
before a patent is obtained, any acquiescence 
in the public use by the inventor 'will be an 
abandonment of his right." Page 321: "The 
acquiescence of an inventor in the public use 
of his invention can in no case be presumed 
where he has no knowledge of such use; but 
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this knowledge may be presumed from the 
circumstances of the case; and if the in- 
ventor does not immediately after this notice 
assert his right, it is such evidence of ac- 
quiescence in the public use as forever after- 
wards to prevent him from asserting it" 
Again, same page: "If his invention has 
been carried into public use by fraud, but 
for a series of months or years he has taken 
no steps to assert his right, would not this 
afford such evidence of acquiescence as to 
defeat his application as effectually as if he 
failed to state that he was the original in- 
ventor?" Again: "A strict construction of 
the act as it regards the public use of an 
invention before it is presented is not only 
required by its letter and spirit, but also by 
sound policy. A term of fourteen years was 
deemed sufficient for the enjoyment of an 
exclusive right of an invention; but if he 
may delay an application for his patent at 
pleasure, although his invention be carried 
into public use, he may extend the period be- 
yond what the law intended to give him. A 
pretense of fraud would afford no adequate 
security to the public in this respect, as ar- 
tifice might be used to cover the transaction. 
The doctrine of presumed acquiescence, 
where the public use is known or might have 
been known to the inventor, is the only safe 
rule which can be adopted on this subject." 
The last paragraph is as to the intention, in 
which the court say: "Whatever may be the 
intention of the inventor, if he suffers his 
invention to go into public use through any 
means whatsoever, without an. immediate as- 
sertion of right, he is not entitled to a pat- 
ent. Nor will a patent obtained under such 
circumstances protect his right." This view 
of the subject, it is considered, is a full bar 
to the claim of the appellants, and makes it 
unnecessary to consider what the case would 
have been upon the merits. The decision of 
the commissioner must be affirmed. 

[Patent No. 25,235 was granted to B. Lauth, 
August 23, 1859, and has not, so far as ascer- 
tained, been involved in any other cases report- 
ed prior to 1880.] 
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SAVIN V. The .TUNO. , 

[1 Woods, 300.] 1 

Circuit Court, D. Louisiana. Nov., 1873. 

Seames — Wages — Receipt opox Payment of 
Less than Amount Due — Nudum Pactum. 

A mariner having repeatedly asked for his 
wages without receiving them, and being in a 
strange land and in great need of money, agreed 
to take one-thiid the amount due him in full 
payment, and release the ship and owners, and 
on payment of one-tlurd the amount due signed 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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a receipt in full; held, that the agreement to 
take less than the whole amount due was nudum 
pactum and the receipt no bar to a recoTery for 
the balance due. 

[Cited in The City of New Orleans, 33 Fed. 
684.] 

[Appeal from the district court of the United 
States for the district of Louisiana.] 
In admiralty. 

E. N. Whittemore, for libellant. 
Jos. P. Horner, for claimant. 

WOODS, Cu-cuit Judge. This Is a case in 
admiralty, appealed from the district court. 
The libellant claims the sum of eightj'-elght 
dollars and twenty-five cents, as the balance 
due him on his wages as cook and steward of 
the ship Juno, for services rendered as such 
from the fii-st of August, 1872, until the 14th 
of January, 1873. The defence which is set 
up by way of peremptory exception is, that 
on the 24th of January, 1873, the libellant in 
consideration of the sum of §55, released the 
Juno, her captain and owners from the daim 
set forth in the libel. 

The facts as shown by the proof are, that 
the ship was indebted to the libellant in the 
sum of one hundred and thirteen dollars and 
sixty-eight cents. Instead of paying him the 
amount, the captain paid him one-third of the 
amoimt and took his receipt in full for the 
$113.68. The libellant understood the purport 
of the receipt when he signed it, and agreed 
to take one-third the amount due him in full 
payment, but he liad repeatedly tried to get 
his pay from the captain without success, and 
was in a strange place and at the time he 
signed the receipt, in great need of money. 

The question is, does the receipt bar him 
fi'om the recoveiy of the money which it is 
admitted was due him and has not been paid? 
I am clearly of the opinion that it does not 
By the common law an agreement not imder 
seal to take a sum less than was due in sat- 
isfaction, was nudum pactum, and couid not 
be enforced. In the admiralty an acquittance 
and release, undei' seal even, executed by a 
seaman on the payment of his wages, does 
not operate as an estoppel, but is treated as 
a common receipt. It is prima facie but not 
conclusive proof of payment. The David 
Pratt [Case No. 3,597]; Harden v. Gordon 
[Id. 6,047]; Thomas v. Lane [Id. 13,902]. 

The question is, what is due the libellant? 
Only one-third of his wages has been paid 
him. His agreement to take less is nudum 
pactum. The taking of a receipt in fuU from 
him does not pay the other two-thirds, nor 
does the rece'.^c constitute a contract bind- 
ing upon him not to demand the balance due 
him, and is no bar to a recovery. 

Let there be a decree for the libellant for 
$79.12, the residue of his wages which it is 
conceded was not paid, with interest from 
January 24, 1873, the day when it was due, 
and costs, in the district and circuit courts. 
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SAWIN et al. v. GUILD. 

[1 Gall. 485; 1 1 Robb, Pat. Cas. 47.] 

Circuit Court, D. Massachusetts. Oct., 1813.. 

Patemts — Infringement — Sale by Sheriff 

UNDER Execution. 
The sale of the materials of a patented ma- 
chine, by a sherifE, on an execution against the- 
owner, is not such a sale as subjects the sherifE 
to an action for an infringement of the patent- 
right, under the patent act of the 17th of April, 
1800, e. 25 [2 Stat 37]. 
[Cited in Byam v. Bollard, Case No. 2,262;. 
Woodworth v. Curtis, Id. 18,013. Oted in 
brief in Morse v. Davis, Id. 9,855. Cited in 
Wortendyke v. White, Id. 18,050; Wilder 
V. Kent 15 Fed. 218; Steam Stone-Cutter 
Co. V. Sheldons, 21 Fed. 876.] 
[Cited in Rodgers v. Torrant, 43 Mich. 114, 4 
N. W. 508.1 

[This was an action by John P. Sawin and. 
another against John Guild.] 

Mr. Fairbanks, for plaintiffs. 

W. D. Sohier and D. Davis, for def endant.^ 

STORY, Circuit Justice. This is an action 
on the case for the infringement of a patent- 
right of the plaintiffs, obtained in February, 
1811, for a machine for cutting brad nails. 
From the statement of facts agreed by tlie- 
parties, it appears that the defendant is a 
deputy sheriff of the county of Norfolk, and 
having an execution in his hands against the 
plaintiffs for the sum of §567.27 debt and 
costs, by virtue of his office, seized and sold, 
on said execution, the materials of three of 
said patented machines, which were at the- 
time complete and fit for operation, and be- 
longed to the plaintiffs. The purchaser, at 
the sheriff's sale, has not, at any time since^ 
put either of the said machines in operation r 
and the whole infringement of the patent 
consists in the seizure and sale by the de- 
fendant as aforesaid. The question submit- 
ted to the court is, whether the complete ma- 
terials, of which a patented machine is com- 
posed, can, while such machine is in opera- 
tion by the legal owner, be seized and sold on 
an execution against him. 

The plaintiffs contend, that it cannot be so- 
seized and sold, and they rely on the language 
of the third section of the act of the 17th of 
April, 1800, c. 25, which declares that if "any 
person, without the consent of the patentee, 
his or her executors, &c., first obtained in 
writing, shall make, devise, use, or sell the 
thing, whereof the exclusive right is secured 
to the said patentee, such person, so offend- 
ing, shall forfeit" &e. 

It is a sound rule of law, that every statute 
is to have a reasonable construction; and its 
language is not to be intei-preted so as to in- 
troduce public mischiefs, or manifest incon- 
gruities, unless the conclusion be unavoid- 
able. If the plaintiffs are right in their con- 
struction of the section above stated, it is 

1 [Reported by John Gallison, Esq.] 
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practicable for a party to lock up Ms wliole 
propei-ty, liowever great, from the grasp of 
his creditors, by investing it in profitable pat- 
ented machines. This would undoubtedly be 
a great public mischief, and against the 
Tvhole policy of the law, as to the levy of 
personal property in execution. And upon 
the same construction, this consequence 
would follow, that every part of the mate- 
rials of the machine might, when separated, 
be seized in execution, and yet the whole 
could not be, when united; for the exemp- 
tion from seizure is claimed, only when the 
whole is combined and in actual operation 
under the patent. 

We should not incline to adopt such a con- 
struction, unless we could give no other rea- 
sonable meaning to the statute. By the laws 
of Massachifsetts, property like this is not 
exempted from seizure in execution; and an 
officer who neglected to seize, would expose 
himself to an action for damages, xmless some 
statute of the United States should contain 
a clear exception. No such express exception 
can be found; and it is inferred to exist only 
by supposing, that the officer would, by the 
sale, make himself a wrong-doer, within the 
clause of the statute above recited. But with- 
in the very words of that clause, it would be 
no ofCence to seize the machine in execution. 
Hesse v. Stevenson, 3 Bos. & P. 565 (s. p.) 
The whole offence must consist in a sale. It 
would therefore follow, that the officer might 
lawfully seize; and if so, it would be some- 
what strange, if he could not proceed to do 
those acts, which alone by law could make 
his seizure effectual. 

This court has already had occasion to con- 
sider the clause in question, and upon mature 
deliberation, it has held that the making of 
a patented machine to be an offence within 
the purview of it, must be the making with 
an intent to use for profit, and not for the 
mere purpose of philosophical experiment, or 
to ascertain the verity and exactness of. the 
specification. Whittemore v. Cutter [Case 
No. 17,600], In other words, that the making 
must be with an intent to infruige the pat- 
ent-right, and deprive the owner of the lawful 
rewards of his discovery. 

In the present case, we think that a sale 
of a patented machine, within the prohibi- 
tions of the same clause, must be a sale not 
of the materials of a machine, either sepa- 
rate or combined, but of a complete machine, 
with the right, express or implied, of using 
the same in the manner secured by the pat- 
ent. It must be a tortious sale, not for the 
purpose merely of depriving the owner of the 
materials, but of the use and benefit of his 
patent. There is no pretence, in the case 
before us, that the officer had either sold or 
guaranteed a right to use the machine in the 
manner pointed out in the patent-right. He 
sold the materials as such, to be applied by 
the purchaser as he should by law have a 
right to apply them. The purchaser must 
therefore act on his own peril, but in no re- 
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spect can the officer be responsible for his con- 
duet. 

Conformably to the agreement of the par- 
ties, a nonsuit must be entered. 



Case Wo. 12,392. 

SAWTELLE v. RAILWAY PASS. ASSUR. 

CO. 

[15 Blatchf. 216.3 ^ 

Circuit Court, N. D. New York. Sept. 9, 1878. 

Insurance — Accident — ^Negltgencb op Assured- 
— Direction bx Court. 

A contract of insurance against death or in- 
jury, issued by a railway passenger assurance 
company, provided that the company should not 
he liable for an injury incurred in consequence 
of the negligence of the assured. In a suit on 
such contract, it appeared that the assured died 
by falling from the platform of a railroad car, 
between 11 and 12 o'clock at night, when the 
train was in full motion, and he was either rid- 
ing on the platform of the car or was passing 
from one car to another. No other circum- 
stances being shown: Seld, that the assured 
was guilty of negligence and met his death from, 
exposure to unnecessary hazard, and that it 
was proper to direct a verdict for the defend- 
ant. 

rDistinguished in Burlchard v. Travelers' Ins. 
Co., 102 Pa. St. 268.] 

[This was an action by Eleanor Sawtelle, 
administratrix of Henry H. Sawtelle, against 
the Railway Passenger Assurance Company 
of Hartford, for the alleged nonperformance 
of an insurance contract. Heard, on motion 
for a new trial.] 

H. L. Comstock and W. S. Cameron, for 
plaintiff. 

Grover Cleveland, for defendant. 

WALLACE, District Judge. Upon the evi- 
dence it is clear that the assured met his 
death by falling from the platform of one of 
the cars of the Erie Railway Company, be- 
tween eleven and twelve .o'clock at night, 
when the train was, in full motion, either 
while riding upon the platform of the car 
or while passing from one car to another. 
The contract of insurance provides, that "no 
claim for insurance shall be made when 
death or injury may have happened in con- 
sequence of exposure to unnecessary danger, 
hazard or perilous adventure," and that 
''standing, riding or being upon the platform 
of moving railway coaches, or entering or at- 
tempting to enter, leaving or attempting to 
leave, any public conveyance using steam as 
a motive power, while the same is in motion, 
are hazards not contemplated by the con- 
tract." If the assured met his death wliile 
riding upon the platform of the car, conceded- 
ly, the plaintiff cannot recover. If he met his 
death while passing from ear to ear, the de- 
fence, probably, could not rest on the clause 
which excludes from the risk injuries receiv- 
ed while "standing, riding or being upon the 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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platform of moving railway coaelies," be- 
cause, these words do not fairly refer to a 
transitory occupation of the platform. Nei- 
ther is it clear that the defence could rest on 
the other clause, which excludes from the 
risk injuries received "while entering or at- 
tempting to enter, leaving or attempting to 
leave, a public conveyance using steam as a 
motive power, while the same is in motion," 
tliere being fair room for argument that 
these words refer to the act of getting on or 
getting off the train, or attempting to do so, 
and not to that of passing from one part of 
the conveyance to another. Conceding, how- 
ever, for the purposes of the case, that the 
instruction to the jury to find for the defend- 
ant could not be justified by either of the 
clauses of the contract last considered, it was, 
nevertheless, properly given, because the con- 
tract excludes indemnity to the assured for 
an injury incurred in consequence of his own 
negligence. 

Negligence and "exposure to unnecessary 
danger" are equivalent terms; and, if the 
jury had found that the deceased did not lose 
his life "in consequence of exposure to un- 
necessary hazard," the verdict could not have 
been sustained, upon the settled rules of the 
law of negligence. There were* no disputed 
facts, and no disputable inferences of fact, 
which presented a question for the jury. 
The naked question, therefore, is one of law, 
whether or not the act of passing from car 
to car while the train is at full speed, and in 
the night time, is negligence; and this ques- 
tion must be resolved in the affirmative. 
Doubtless, circumstances of such peril might 
exist as would justify a passenger in at- 
tempting to escape from the car in which he 
might be located; but no such circumstances 
were shown here. If the deceased had fallen 
from the platform and been injured by the 
breaking of the coupling between the cars, 
the railroad company could have successfully 
defended an action to recover damages, upon 
the ground of his concurring negligence, al- 
though it might have been shown that the 
coupling gave way because of defects in its 
fastening or material. Negligence is the ab- 
sence of that care which a reasonable and 
prudent man would exercise under the cir- 
cumstances of the case; and, can it be doubt- 
ed that a prudent man would understand 
that he was acting at his peril if he attempt- 
ed, in the night time, and while the train 
was under full headway, to pass from one ear 
to another? Such are the undulations of a 
railway car, when the train is in rapid mo- 
tion, that locomotion within the car is a 
task of some difficulty. The passenger moves 
with uncertain step, and seeks assistance by 
grasping the seats, as the car sways to and 
fro. But, the passage from car to car is at- 
tended with greater difficulty. The din and 
clamor of the train, the rushing of the wind 
and dust and smoke, the consciousness that 
a misstep or miscalculation of distances may 
be fatal, tend to confuse or excite the facul- 



ties and disturb the judgment; and, although 
it is a common practice thus to pass from car 
to car, it is rarely accomplished without ex- 
periencing a sense of relief when it has been 
safely done. "When darkness adds another 
condition of uncertainty to the attempt, there 
can be no justification of the act, in the mind 
of any prudent man. 

In this case, the defendant met his death 
while exposing himself to the danger of pass- 
ing from car to car. Nothing is shown to 
raise the inference that any unwonted cir- 
cumstance occurred to produce the fatal con- 
clusion of his attempt. It is reasonable to 
infer, that, lilce many who have met a simi- 
lar fate, he lost his balance or made a mis- 
step. 

It has been repeatedly held concurring neg- 
ligence sufficient to defeat a plaintiff, that 
his injury occurred while attempting to get 
on or get olf a car while in motion; and this 
irrespective of the fact whether the motion 
was rapid or slow. The reasons for this rule 
apply with equal force to an attempt to pass 
from car to car; and, when, as here, the at- 
tempt is made in darkness, and while the 
train is at full speed, it must be justified by 
some necessity, or it cannot escape the impu- 
tation of negligence. 

The direction for a verdict for the defend- 
ant was right, upon the ground that the as- 
sured was guilty of negligence and met his 
death in consequence of exposure to unnec- 
essary hazard. 

The motion for a new trial is denied. 
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In re SAWYER et al. 

[2 Hask. 153.] i 

District Court, D. Maine. June, 1S77. 

Baxkrcptoy — ExEMPTiOK— Mais Statute — Life 
Insdhasce Policy. 

1. A policy of life insurance, subject to an- 
nual premiums is exempted to the bankrupt 
under Rev. St. U. S. § 5045, as properly ex- 
empt from execution in Rev. St. Me. 1871, c. 
49, § 65, subject to the assignee's lien for so 
much of two year's premiums as exceeds |150 
per year, even though the assured borrowed the 
money to pay these premiums by pledging the 
policy therefor. 

2. The assignment of a policy of life insur- 
ance to secure a bona fide loan thereon is 
valid. 

3. The lapsing of a policy for nonpayment 
of premiums due after the commencement of 
bankrupt proceedings does not defeat the title 
of the assignee to the policy. 

4. A paid-up policy of life insurance is not ex- 
empt to the assured, a bankrupt, under Rev. 
St. U. S. § 5045, and Rev. St. Me. 1871, c. 
49, § 65, but goes to his assignee in bankrupt- 
cy. 

D!n the matter of F. O. Sawyer and John 
E. Sawyer, bankrupts.] Certificate of facts 
from Mr. Register Pessenden, touching the re- 



1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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f usal of an assignee to set apart to the bank- 
rupts policies of life insurance upon their 
lives. 

Thomas H. Haskell, for bankrupts. 

Henry W- Swasey, for assignee. 

FOX, District Judge. Each of the bank- 
rupts at the date of commencement of pro- 
ceedings in bankruptcy, February 10, 1877, 
held policies of insurance on their lives, which 
they claim to be exempted as assets under 
the provisions of the bankrupt law and the 
statutes of Maine. The assignee, not assent- 
ing to these views, and having declined to 
set apart the policies as thus exempt, a hear- 
ing was had before a register, who has cer- 
tified the facts before me for my decision 
thereon. 

The policy on the life of F. O. Sawyer was 
issued April 5, 1872, by the Etna Life Insur- 
ance Company for the sum of $3,600, pay- 
able at the expiration of ten years, or at the 
death of the party, if earlier. The annual 
premium called for by the terms of the policy 
was ?377.63 to be paid on or before AprU 6th, 
in each year. 

The premium due April 5, 1877, was not 
paid, and it is claimed that thereby the policy 
lapsed; but m that case, the insured is en- 
titled from the cash accumulations and paid- 
up insurance to a paid-up policy of about 
$1,800, upon surrender of the other policy 
within twelve months from April 5th. 

The premium for 1875 was §341.81; for 
1876, $333.17, which was paid by a loan made 
by the agent of the company, Dewey, to Saw- 
yer, he assigning the policy as collateral se- 
curity. The policy lapsed April 5, 1876, but 
was renewed June 5th of that year. 

By Rev. St. § 5045, it is provided that "there 
shall be exempted to the bankrupt such prop- 
erty as is exempted from levy and sale on 
execution or other process or order of any 
court by the laws of the state in which the 
bankrupt had his domicile at the time of the 
commencement of the proceedings in bank- 
ruptcy, to an amount allowed by the laws and 
constitution of each state as existing in the 
year 1871; * * and in no case shall the 
propei-ty hereby excepted pass to the assignee, 
or the title of the bankrupt thereto be Im- 
paired or affected by any of the provisions of 
this title, and the determination of the as- 
signee shall, on exception taken, be subject 
to the final decision of the said court." 

By Rev. St. Me. c. 49, § 65, it was enacted 
that all life policies and money due thereon 
are exempt from attachment and all claims 
of creditors during the life of the insured, 
when the annual cash premium paid does not 
exceed $150; but when it exceeds that sum 
and the premium was paid by the debtor, his 
creditors have a lien on the policies for such 
sum, over $150 per year, as the debtor has 
paid for ten years, subject to any pledge or 
assignment thereof made in good faith. 
The rights of the assignee are subject to 
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the claims of Dewey, as there is nothing to 
impeach the fairness of that assignment. 

The fact, that the premium has not been 
paid since the .commencement of banlcruptcy 
proceedings, can not afEect the rights of the 
assignee, as his rights are dependent on the 
condition of things February 10th, the date 
of filing the petition in bankruptcy. Wheth- 
er he can, by reason of the non-payment of 
the premium which fell due April 5th, be de- 
prived of all benefit under the policy is not 
made the subject matter of decision, but it is 
what were the rights of the bankrupt and 
assignee on the tenth day of February last. 

This policy, as it appears to the court, is 
within the operation of the act, and was to all 
intents a life policy, with the burden of an- 
nual premiums then attached, to it. The fact, 
that, if the party should continue to live the 
ten years and pay up all his premiums, he 
would then be entitled to the amount insured, 
is not sufficient to change the nature of the 
insti'ument so as to withdi-aw it from the ex- 
emption. If he died before the ten years, the 
amount was thereby payable, thus depending 
on the ItCe of the party so long as the pre- 
miums were to be paid, whether the amount 
should become payable before the expiration 
of the ten years or not. For the ten years at 
least, it was a life policy, the time of pay- 
ment being wholly contingent on the death 
of the insured. 

The premiums for two years in excess of 
$150, therefore, belong to the estate, and the 
bankrupt is entitled to have a release from 
the assignee of all interest in the policy on 
payment of this sum. It is claimed that the 
premium for 1876 was paid by Dewey and 
not by the bankrupt; but certainly the legal 
result of that proceeding was merely a loan 
of the requisite amount to meet the premium, 
made to the bankrupt by Dewey, and the 
policy pledged in payment. As between the 
bankrupt and the company the premiums are 
paid by the bankrupt, and it is of no conse- 
quence from what source he obtained the 
means of payment, whether from money he 
had held a long time, or by him then borrow- 
ed for that purpose. It was his funds, and 
the payment was made by him, and the lia- 
bilities of his estate are thereby increased to 
that extent to share any dividend which may 
be declared. 

It is further claimed that the premiums paid 
within two years are alone exempt. No such 
restriction is found in the Maine statutes. It 
is "such sum over $150 as the debtor has paid 
for two years," not within two years. The 
court can only construe this as subjecting to 
the claims of the creditors two years' pre- 
miums less $150 per year. 

FOX, District Judge. The claim of John B. 
Sawyer is somewhat difiEerent The policy he 
held was a paid up policy of $3,170, payable 
in five years from May.l7, lS75,.the considera- 
tion for it being the surrender of a policy of 
$5,000. No annual cash premiums were pay- 
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able on this policy, and as it seems to the 
court, this policy therefore was not within the 
language or intent of the statute. Only one 
class of policies are thus exempted, viz., those 
which call for a premium annually, whereby 
the estate of the insured is diminished to the 
extent of the premium only; and the statute 
was designed to, and by its language certain- 
ly does not exempt a policy which has been 
procured by a single payment of a large 
amount, thereby making great inroads upon 
the estate of the insured. The statute does 
not reach such a case as the present, of a paid 
up policy which has never been burdened 
with annual premiums. The action of the as- 
signee in relation to the policy of John E. 
Sawyer, in declining to exempt the same, is 
therefore approved and affirmed. 



Case Wo. 13,394. 

In re SAWYER. 

[2 Hask. 337.]! 

District Court, D. Maine. April, 1879. 

JBAXKBUPTor— Trader— Pailuke to Keep Books 
— Assent op Creditor. 

1. The failure to keep a cash account by a 
bankrupt trader with uie assent of his part- 
ner, who is the objecting creditor, will not pre- 
vent the bankrupt's discharge at the objection 
of such partner. 

2. Such failure to keep a cash account after 
the dissolution of the copartnership will prevent 
the bankrupt's discharge "at the objection of 
his creditor, though his former partner. 

3. A bankrupt is a tradesman, who, as ancil- 
lary to his business as a tinsmith, kept a small 
stock consisting of small articles of hardware, 
locks, pins, needles, thread and the like, for 
sale in his shop and to furnish to peddlers with 
his tinware, and which he sometimes peddled 
himself. 

In bankruptcy. Petition of [John H. Saw- 
yer] a bankrupt, for discharge, objected to by 
a creditor for his not having kept proper books 
of account 

FOX, District Judge. On the return day of 
the petition for discharge, Denis S. Perkins, 
a. creditor of the bankrupt, having proved 
his claim, appeared and objected to his dis- 
charge for the reason, that since March 2, 
1867, the bankrupt had not kept proper books 
of accovmt, and especially a cash book. 

It appears that the bankrupt and objecting 
creditor were, for the year previous to Feb- 
ruary, 1875, in pai-tnership in the stove, tin 
and hardware business at Mechanic Falls in 
this district, the business being mostly under 
the control and management of the banki-upt, 
who kept the books; that Perkins was about 
the store, at times, selling the merchandise 
as called for, and was well aware of Saw- 
yer's method of doing business, and that a 
<"ash book was never kept by him, and that 
this was done, without any dispute or objec- 
tion by this creditor. Under these drcum- 

1 [Reported by Thomas Hawes Haskell, Esq., 
iind here reprinted by permission.] 



stances, Perkins must be understood as hav- 
ing assented to this omission of duty by Ms 
copartner, and it is not for him now to 
insist on this objection, to deprive him of 
his discharge. The law is as well settled in 
bankruptcy as in equity, that one who has 
become a party to, or assented to an act, 
cannot afterwards for his own advantage de- 
nounce this act as illegal. In re Williams 
[Case No. 17,706]; In re Brick Co. [Id. 9,259]; 
In re Schuyler [Id. 12,494]; In re Currier 
[Id. 3,492]. 

The firm was dissolved in February, 1875; 
the bankrupt purchased the interest of Per- 
kins and assumed the partnership liabilities, 
which he afterwards paid; the stock, amount- 
ing to about $2,000, remained in the store. 
Sawyer disposing of it as best he could, not 
making any additions thereto. The balance 
remaining was in April removed by him to 
Webb's MUls, where he hired a shop of his 
father-in-law, placing his goods in the front 
part, and using the rear as a workshop for the 
manufacture by him of tinware, which was 
the bankrupt's trade; this stock, at retail 
prices, was worth about one thousand dol- 
lars, and consisted of stoves, tin and ironware, 
horseshoes, shovels, paints, hoes, cutlery, &c. 
Sawyer's old sign was over the door; a por- 
tion of the time he employed himself in the 
manufacture of tinware, supplying tin ped- 
dlers and also a peddle cart of his own, wnich 
he sometimes drove about the country ped- 
dling tinware and such other articles as usual- 
ly form a portion of a peddler's stock in trade; 
a portion of the time, Sawyer was employed 
in farming, and when absent his shop was 
locked up; but for a part of the time, his 
wife had a key to the shop and waited on 
customers who desired to pm'chase. After 
his removal to Webb's Mills, Sawyer from 
time to time purchased stoves, castings, sheet- 
iron, tin and such other goods as were needed 
in his business; he so conducted up to March, 
1878, when his stock being attached, he filed 
his petition in bankruptcy. During all the 
time he was at Webb's Mills, he never kept 
any cash account, nor did his books show his 
purchases and sales during that period. 

It is claimed that, while at Webb's Mills, 
the bankrupt was not a tradesman within 
the meaning of the bankrupt act, but only 
a mechanic, a tinsmith; but in fact, during 
all this time, he was engaged in both capaci- 
ties, carrying on his business of a tradesman 
in stoves, hardware, &c., equally as well as 
that of a tinman. He, by his sign, held out 
to the public that he was in trade; he is 
found all this time with a stock small in 
value, but probably as large as his business 
warranted; and this he would replenish as Avas 
requisite to meet the demands of the locality'. 
Besides driving a peddle cart himself at 
times, he supplied two other peddlers, not 
only with the tinware they required, but with 
aU the other articles, needles, pins, thread, 
tacks, locks, hardware, and such other articles 
as these pai'ties carry about for sale, all being 
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taken from Ms stock in trade. In so small a 
place, the demand would not be great for 
any one article, but the variety required would 
be extensive; and an examination of the 
schedule of the goods attached on the writ 
■discloses almost every article which would 
ordinarily be expected to be found in such 
sm establishment This party, therefore, is 
found for these three years in possession of 
£L stock for sale in his store, buying and sell- 
ing as occasion demanded; he thus held him- 
self out to the public as in trade and that 
this was one branch of his business; it is 
not requisite that this should have been his 
sole business, although the principal part of 
bis capital was thus hivested. He did not re- 
strict himself to disposing of his stock brought 
from Mechanic FaUs, but, as his stock was 
reduced, new goods were procured by him, 
and the court, therefore, though with regret, 
is compelled to pronounce that he is brought 
within the act as being a tradesman, and, 
3iot having complied with its provisions, must 
be denied its relief. 
Discharge denied. 



Case ITo. 1S,395. 

In re SAWYER. 

12 Lowell, 475; 14 N. B. R. 241; 3 N. T. Wkly. 
Dig. 143.] 1 

District Court, D. Massachusetts. May 11, 
1876. 

Bankkdptot — Composition — Payment to Oppos- 
ing Creditor — Advaktaob Helo Oct. 

1. Where a creditor was paid to give up his 
threatened opposition to a composition,— vffrfrf, 
the resolution was void, though a sufficient num- 
ber of creditors had accepted it, and there 
was no evidence that their action was influenced 
by his, nor tiiat the debtor himself procured the 
payment to he made. 

[Cited iQ Re Bennett, Case No. 1,312; Fair- 
banks V. Amoskeag Nat. Bank, 3S Fed. 
634.] 

[Cited in Farwell v. Raddin, 129 Mass. 8.] 

2. So, where one who held the bankrupt's 
note was induced to sign the resolution by an 
■expectation of advantage held out by the in- 
dorser, though what precise advantage was to 
be given did not appear, nor that the bankrupt 
bad any thing to do with it, 

A composition ofCered in this case appear- 
•ed to be duly accepted, and was recorded; 
and a few days afterwards a creditor peti- 
tioned to have the order for recording va- 
•cated, on the ground of fraud newly discov- 
■ered by him. It appeared that one C. C. Far- 
well, who signed the confirmation, was ask- 
■ed to sign by an indorser of his note, who 
was active in procuring signatures, and that 
Farwell expected to obtain some advantage 
from this indorser if he should consent to 
sign, though he could not say what, nor why- 
lie expected it. There was no promise, and 

I [Reported by Hon. John Lowell. LL. D., 
District Judge, and here reprinted by permis- 
sion. 3 N. Y. Wkly. Dig. 143, contains only a 
partial report.] 



nothing was proved to be known by the 
bankrupt [James M. Sawyer] about it. An- 
other creditor, who did not sign the com- 
position, had expressed his intention to op- 
pose it, and was paid something not to op- 
pose; but there was no evidence that the 
bS.nkrupt knew any thing of this payment, 
or that the money came or was to come from 
him. 

B. E. .Perry, S. W. Creech, Jr., and Mr. 
Towle, for objecting creditor. 

Mr. Boardman and G. Blodgett, for bank- 
rupt. 

LOWELL, District Judge. I have express- 
ed my opinion upon the general subject of a 
secret advantage to one creditor, to induce 
him to assent to a discharge of a bankrupt, 
and as to the debtor's knowledge, &c., in the 
late Case of Whitney [Case No. 17,580], 
which, I think, has been printed. It is vain 
to expect that privity in such a fraud shall 
be usually brought home to the debtor by 
direct evidence, and it must be, as it always 
has been, the rule, that he who has the ad- 
vantage may be presumed to have had a 
part in obtaining it until the contrary is 
proved. The statute distinctly avoids a dis- 
charge obtained by means of a pecuniary 
consideration, given to a creditor with the 
debtor's privity; but the composition law is 
silent on this point, leaving us to general 
rules and principles; and it is a well-recog- 
nized rule of all courts that any compact be- 
tween creditors compounding with a debtor 
is vitiated by any advantage given to one 
of them. There is no rule more universally 
acknowledged, and the statute rather limits 
than enlarges the scope of .this doctrine, 
when it speaks of the debtor's privity. 

Under the composition clauses my opinion 
is, that if a creditor is induced to vote or 
sign, by any means difEerent from or be- 
yond the composition, whether known to 
the debtor or not, his vote, so influenced, 
operates as a fraud on the other creditors, 
and makes the composition voidable by any 
of them, from the nature of the case. In 
England, from whose law we borrowed this 
particular feature of ours, it has several 
times been held that if the vote is influenced 
by good feeling merely, and a desire to ben- 
efit the debtor, it will not stand against an 
objection; and a saying of the learned chief 
judge in bankruptcy has received the appro- 
bation of several courts. "Benevolence, gen- 
erosity, forbearance, may be well exercised, 
with this restriction, however, that the prac- 
tice of these moral virtues is not to be made 
at the expense of other people." Ex parte 
Williams, L. B. 10 Eq. 57. See Ex parte 
Cowen, 2 Ch. App. 563; Hart v. Smith, L. 
R. 4 .Q. B. 61; Ex parte Russell, 10 Gh. App. 
255; Ex parte Greaves, 5 Ch. App. 326; Ex 
parte Deacon, 4 Ch. App. 87. Whether our 
courts would go so far, I do not undertake 
to say; but it is clear that a majority ar- 
rived at by bribery, though the bankrupt be 
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no party to it. Is no fair majority; and it 
seems to follow that if a vote is influenced 
by the expectation of advantage, though 
without any positive promise, it cannot be 
considered an honest and unbiased vote. 

The man who was undoubtedly bought did 
not vote or sign any paper, but simply with- 
drew an intended opposition. In the case 
of assent to or dissent from a banlo-upt's 
discharge. It has been said by several emi- 
nent judges that a creditor has no moral 
right to oppose, unless for good cause; and 
so, if the opposition of a creditor is bought 
off, it must be presumed that there was good 
ground for opposition. Browne v. Carr, 7 
Bing. 516; HaU v. Dyson, 17 Q. B. 785; 
Dexter v. Snow, 12 Gush. 595. It is not 
proved that the bankrupt took part in this 
fraud, and it does not stand on the footing 
of any other creditor being actually misled, 
because this creditor signed nothing. Still, 
as I have said, knowledge must be imputed 
to the bankrupt in most eases, unless there 
is clear and undoubted evidence against it. 

Order to record composition set aside. 



Case No. 1S,396. 

In re SAWYER. 

[2 Lowell, 551; 1 16 N. B. R. 460; 15 Alb. 
Law J. 280.] 

District Court, D. Massachusetts. March 20, 
1877. 

Bankruptcy— Counsel Fees— Assignee's Fees. 

1. It is the duty of the registers to examine 
and regulate the charges and expenses of as- 
signees and counsel, whether any creditor ob- 
jects to the account or not. 

2. Assignees have no moral right io spend 
money, which is not more than sufficient for the 
privileged creditors, in litigation for the bene- 
fit of the general creditors. They are bound to 
pay the privileged debts as soon as money can 
be realized for the purpose. 

3. The charges of the assignees for counsel 
fees, and for their own services in this case, 
considered, and much reduced. 

In bankruptcy. 

LOWELL, District Judge. The account ren- 
dered in this case brings to view one of the 
weak points of this, as of all other bankrupt 
laws,— the temptation which assignees are un- 
der to exhaust the assets in unwarrantable 
charges. I wish it to be distinctly understood 
tliat it is the duty of the registers to examine 
and regulate the charges, whether any creditor 
takes the ti-ouble to object to the account or 
not; and to see that, when the account is cor- 
rect, a dividend is paid. I had supposed this 
was well knowu, but this account seems to 
have lain in .the register's office for some 
months without action. 

The assignees in this case have received 
about §6,000, and the charges for legal services 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion]. 



are about §2,000, and for the assignees them- 
selves §1,200. The^e are all disallowed. For 
their services the assignees may have the com- 
missions established by the rule of the su- 
preme court, and no assignees are ever to have 
more, without my order, as I have already 
decided. For counsel fees I allow the sum of 
§200. I disallow the item of §100 paid to the 
register's clerk. 

The bill wiU be reformed by the clerk on 
this basis, and a dividend will be paid forth- 
with to the privileged creditors of the amount 
in the hands of the assignees, as found upon 
a proper accounting. 

In this case, the debts, not exceeding .$50 
each due the workmen, are more than enough 
to absorb the fund, and I wish to repeat what 
I said at the hearing, that, where there are 
debts due workmen which are privileged, the 
assignee has no moral right to waste their 
money in litigation for the supposed benefit 
of the general creditors. If the latter want 
litigation, they must pay for it. In future I 
shall allow no counsel fees in such a case until 
the privileged debts are paid in full. 

I do not think it necessary, in most cases, 
that the workmen should be put to the expense 
of proving their debts, and the estate, to the 
very considerable cos* of paying their divi- 
dends in due and regular form. If the gen- 
eral creditors agree, the assignee may pay 
them, out of hand, as soon as he receives 
enough money for that purpose, or may pay 
a part equally among them. The assignee, no 
doubt, is entitled to the protection of a proof, 
if he requires it; but he will not often find 
it essential to his safety. Accovmt to be re- 
formed. 



Case K"o. 13,397. 

SAWYER V. AULTSIAN & T. MANUF'G 

CO. 

[5 Biss. 105.] 1 

Circuit Court, N. D. Illinois. July, 1870. 

Witness Fees —When Taxable — Not Subfcenaed, 

1. Witness fees cannot be taxed in the fed- 
eral courts unless the witness has been regu- 
larly subpoenaed. 

[Cited in U. S. v. Sanborn, 28 Fed. 303: 
Burrow v. Kansas City, Ft. S. & M. R. 
Co., 54 Fed. 282.] 

2. It is not sufficient that they attended at the 
request of the party. The act of congress evi- 
dently contemplated some process of the court. 

This case was tried by a jury at the May 
term of the court, and plaintiff came in with 
an affidavit and asked to have the costs of 
his witnesses taxed, although his witnesses 
were not subpoenaed. 

BLODGETT, District Judge. There has 
been a rule in existence in this court since 
some time about 1842, prohibiting the clerk 
from taxing the costs of any witnesses except 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprintea by permission.] 
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such as were regularly subpoenaed. The wit- 
nesses in this case were not subpoenaed, but 
attended and testified at the request of the 
plauitiff; and counsel of plaintiff, I presume, 
acting as is the practice in the state courts, 
now claim to have their costs taxed as wit- 
ness fees. On consultation with Judge Drum- 
mond, we are not disposed to change the rule 
which has been standing so long in this court, 
and so long acquiesced in that counsel should 
by this time understand it. TVe are satisfied 
that more mischief would result from a 
change of the rule than by strictly adhering 
to it; and, more than all that, I am somewhat 
in doubt whether the court has any right to 
tax costs for witnesses not regularly subpoe- 
naed. By act of congress, provision for com- 
pensation for witnesses reads, "for each day's 
attendance in court, or before any officer pur- 
suant to law, each witness shall," etc. 10 Stat. 
167. Now no person can be said to be in 
attendance before the court pm'suant to law 
unless duly subpoenaed. 

Then, again, another paragraph in the same 
act commences: "When a witness is sub- 
poenaed in more than one cause," etc.; there- 
by clearly conveying the idea that the only 
case In which witnesses can draw their com- 
pensation is when they are acting in pursu- 
ance of a subpcena. This being the act of 
congress, and the rule being in consonance 
with the act of congress, we are disposed to 
adhere strictly to it. 

Motion overruled. 
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SAWYER (BARTHOLOMEW v.). See Case 
No. 1,070. 



Case "No, 1S,398. 

SAWYER v. BIXBY et al. 

[9 Blatchf. 361: 5 Fish. Pat Cas. 283; 1 O. 
G-, 165; Merw. Pat. Inv. 326.] i 

Circuit Court, S. D. New York. Jan. 27, 1872. 

Patents — Patentable InvEUTioif — Method op 
Potting gp Powdeus. 

1. The reissued letters patent granted to' 
Henry Sawyer, October 1st, 1867, for an "im- 
provement in putting up powders, &c.," which 
claim, as a new article of manufacture, "a 
package or case, which, when made with dis- 
tributing holes, and filled, is cemented by the 
was or wafer, as set forth," do not claim any 
patentable invention. 

[Cited in Reckendorfer v. Faber, Case No. 
11,623.] 

2. The invention claim'ed is a small cylin- 
drical box, perforated at the end with holes, 
and having the perforations closed by wax, 
or wafer, or paper pasted on, to retain Uie con- 
tents, while the bos is being transported, the 
wax or wafer being removed, or the paper punc- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. 
The syllabus and opinion are from 9 Blatdif. 
361, and the statement is from 5 Pish. Pat. Cas. 
283. Merw. Pat. Inv. 326, contains only a par- 
tial report.] 
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tured, when it is desired to permit the contents 
to pass through the holes. Everything in such 
invention, both in means and in result, was old. 
[Cited in Milligan & Higgins Glue Co. v. Up- 
ton, Case No. 9,607; Reckendorfer v. Faber, 
Id. 11,625.] 

[This was a biH in equity by Henry Sawyer 
against Samuel M. Bixby and Clarence Tuck- 
er.] 

[Pinal hearing on pleadings and proofs. Suit 
brought upon reissued letters patent No. 2,769 
for an "improvement in putting up powders, 
etc.," granted to complainant October 1, 1867. 
[The original letters patent were granted Jan- 
uary 5, 1864 (No. 41,097).] The natmre of the 
invention is sufficiently set forth in the opinion. 
In the accompanying engraving, a is the box; 
c, the perforated top; and d, the exterior cov- 
ering of paper.] 2 




Andrew J, Todd, for plaintiff. 
Charles A. Durgin, for defendants. 

WOODRUFF, Curcuit Judge. The com- 
plainant alleges that the defendants have in- 
fringed re-issued letters patent granted to him 
October 1st, 1867, for an "improvement in 
putthig up powders, &e." The claim contained 
in the specification annexed is in these words: 
■"What I claim as a new article of manufac- 
ture is, a package or case, which, when made 
with distributing holes and filled, is cemented 
by the wax or wafer, as set forth." 

The specification and the specimens of the 
manufacture produced show, that what the 
plaintiff claims as an invention, is a small 
cylindrical box, perforated at the end after 
the manner of a pepper or sand box, for the 
purpose of conveniently and evenly distribut- 
ing the powder contained within it, when put to 
use, and the closing of these perforations by 
wax, or wafer, or paper, pasted, or made to 
adhere by mucilage, or some glutmous sub- 
stance, for retaining the powder when sold and 
transported by the manufacturer, dealer or 
customer, the wax or wafer being removed, or 
the paper punctured, when it is desired to 
use the powder. I am decidedly of opinion, 
that, in this device, there is no patentable in- 
vention. Pepper boxes, sand boxes, dredge 
boxes, and spice boxes, either of which is ex- 
actly adapted to the distribution of powder 
of any kind, are not new and are not claimed 
to be new. In construction and effect, they 
are substantially like, and, in mechanical struc- 
ture, identical with, the plaintiff's cylindrical 
box, perforated at one end for the distribu- 
tion of the powder. In respect of distribution, 
the plaintiff employs no new means and pro- 
duces no new result. The closing of pack- 
ages of various forms, and of bottles, by wax, 
or wafer, or the pasting of paper, made to 

2 [From 5 Pish. Pat Cas. 283.] 
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attach itself by the use of gum, or other ad- 
hesive material, is no more new than the 
other; and, when those or either of them are 
applied to the openings in the plaintifE's boxes, 
they produce no new result. They close the 
openings, and that is all. They are old means, 
and they produce their old and obvious, well- 
known result. In combination, there is no 
other effect. Each performs the same office, 
in the same manner, as it does when employed 
for any other purpose, and precisely as it must, 
whatever be the form of the package, or the 
particular use to which the package is ap- 
plied. The employment of these instrumental- 
ities, in putting up packages for ti-ansporta- 
tion, is, therefore, the exercise of judgment in 
selecting, not of invention in devising or com- 
bining. At most, it consists in applying old 
devices to a new use, which, when it involves 
no new means and produces no new effect, is 
not patentable, notwithstanding it may be use- 
ful to combine the two results, by unitiug the 
two instrumentalities. 

But this is not all. The proof shows, that, 
long before the plaintiff's supposed invention, 
paper boxes and sand boxes, with a perforated 
end, were not only used for the convenient 
distribution of their contents, but were put 
up for transportation and sale, with the per- 
forations covered by thin paper pasted there- 
on, to be removed or punctured when actually 
used. 

I find no ground upon which to sustain the 
claim of the plaintiff to any decree herein. 
The bill of complaint must be dismissed, witli 
costs. 



SA'S^TER (CORNIER v.). See Case No. 3,- 
245. 
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Case KTo. 1S,399. 

SAWYER T. GILL. 

[3 Woodb. & M. 97.] i 

Circuit Court, D. Maine. May Term, 1847. 

IxJUKCTiox — ^To Stat Esecdtion at Law — When 

Propek— Sekvice — Upon Attorney in 

AcTiox AT Law. 

1. Where a bill in chancery prays an injunc- 
tion against former proceedings, at law, which 
have gone to judgment and not execution, a case 
may be made out to justify a stay of execution. 
Fraud in getting jurisdiction in this court over 
the original action, would be such a ease. 

2. The injunction might be proper, also, 
against levying the execution on articles im- 
properly attached, when not good against the 
execution itseif. 

3. A service of the bill of injunction in such a 
case, may be good as a substituted service, if 
made on the attorney of the plaintifE in the ac- 
tion at law. 

[Cited in Cortes Co. v. Thannhauser, 9 Fed. 
228.] 

4. He win be allowed time to communicate 
with his client. But such a service is not now 

i [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 



good in a cross action; though if made, the 
first action will be continued till the defendant 
in the cross action voluntarily appears, or au- 
thorizes an appearance for him. 

This was a bill in equity [by Frederic W. 
Sawyer against Charles T. Gill], filed Novem- 
ber 18th, 1846, with a view to enjoin the de- 
fendant against proceeding in another suit to 
obtain judgment and enforce his attachment 
of certain goods, seized on mesne process in 
that action against the firm of Saxton & Hunt- 
ington. The present plaintiff was assignee of 
that firm, and in behalf of the creditors, gen- 
erally, contended that the proceedings in Gill's 
action were not bona fide, but collusive, in 
order to retain said goods from being ap- 
plied under the insolvent system, for the ben- 
efit, pro rata, of all the creditors of the firm. 
Accordingly, he filed this bill, in which it is 
alleged that the note, on which that suit was 
brought, was made to run to Saxton & Hunt- 
ington themselves, or order, and endorsed by 
them, and prosecuted by the plaintiff, a citi- 
zen of New Hampshire, in order to attach 
those goods and avoid the distribution of 
them, equally, under the laws of Massachu- 
setts; and that the Interest in that note did 
not belong, honestly, to Gill. The bill asked, 
also, that the goods might be discharged from 
the attachment, as well as the injunction is- 
sue virtually, against any execution being 
levied on them; and it desired any other re- 
lief proper in the premises. The subpoena, 
which issued on the bill, was returned non est 
inventus, and a notice was then served on 
H. H. Fuller, the counsel for Gill in the ac- 
tion at law, as Gill resided out of the state 
and had not been found within it. Mr. Ful- 
ler appeared in court and filed a written state- 
ment, objecting to the validity of the service 
on him in this case, on the ground, that, 
though he was counsel in the other suit, nei- 
ther the same subject matter nor parties ex- 
isted in the two; nor was he instmcted in re- 
spect to this case, or bound to take upon him- 
self its defence. 

R. F. Fuller and H. H. Fuller, for himselL 
F. W. Sawyer, as complainant, for himself. 

WOODBURY, Circuit Justice. There is no 
doubt that the practice in modern times is 
more extensive than formerly, to make serv- 
ices on attornies of parties in suits, rather than 
on parties themselves. This is more especial- 
ly the ease in respect to orders and notices. 
This is convenient to all concerned, because, 
in conducting the , suit, both parties act 
through their attornies; and after their names 
are on record, and well known, it is less ex- 
pensive to transact the business of the suit 
with them, and saves trouble to the parties, 
who, if notified in person, would be obliged 
afterwards to tiuvel and consult with their 
attornies. 

But the principle or hypothesis on which 
this practice rests, would confine it substan- 
tially to the suit where the attorney has ap- 
peared, and is presumed to be instructed. 
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Hence, in that suit, notices to produce pa- 
pers, take depositions, file pleas, proceed to 
trial, &c., &e,, can, as a general rule, tie prop- 
-erly and effectively served on the attorney 
■ot record of either party. 1 Tidd, Prac. 443. 
See our 4th rule in chancery; 1 Browne, 15. 
So, a rule to show cause may be served on an 
jittorney. Hutcheson v. Johnson, 1 Binn. 59; 
"Wardell v. Eden, 2 Johns. Cas. 121; 4 Johns. 
■Gas. 62; Golem. Cas. 137. So, a rule to en- 
force the payment of costs. 1 Smith, Ch. 
Prac. 456; 6 Lewis, 429. The length of time 
^iven him to consult with his client, if liv- 
ing out of the state, or when the subject of 
the notice required a personal resort to him, 
is matter of sound discretion, and will be 
modified so as to prevent any evil in any in- 
stance, or any surprise from this mode of 
;service. But when courts have gone thus far, 
on the principles before explained, they can 
proceed no further in respect to other distinct 
mictions, however guarded as to time given to 
communicate with one's client As to those 
mictions, he may not be his attorney, or sub- 
stitute. 

If the service relates to a new and inde- 
l)endent action, therefore, in which he has not 
been especially retained, and is not the attorney 
on record, it becomes a question of power and 
authority, and not of convenience, how notice 
to appear and defend in it shall be given; and 
Ji court, no more than an individual, possesses 
a right to treat him as the attorney, in an- 
other disconnected suit. He is not the agent 
-of the party in that separate suit— quoad hoc. 
Hind, Ch. 91; 1 Smith, Ch. Prac. Ill; Hoff. 
<Jh. Prac. 110; 5 Sun. 502, And how can the 
•court make a person the agent of another for 
n matter which the principal has never con- 
fided to that person? 2 Cos, 389; 3 Brown Ch. 
.386; 1 Schoales & L. 238; 2 Mer. 458. 

In Louisiana, a curator is often appointed 
for absentees, by the court, and he is served. 
See Civil Code of Law. 

By the statutes of many states, where the 
respondent in an action has his residence out 
-of the state, as here, and pi-operty is attached, 
notice is ordered in the public papers; and if 
not made in any way personally, the cause, 
^fter a certain number of continuances, is 
jiUowed to be defaulted, and Judgment taken 
open to review, or new trial, lor a cei*tain 
length of time; and such judgments, with- 
out actual notice, usually bind only the prop- 
•eiiy attached. See Sumner v. Marcy [Case 
No. 13,609], But I am not aware of any serv- 
ice being declared good by any statutes, if 
made on another person, merely because the 
latter had been a special attorney for the 
party in some other cause. 

Proceedings might be continued in chan- 
cery, where not provided for by statute, and 
£L personal service ordered by actual notice 
on the respondent. After that, judgment pro 
confesso could be rendered if not conflicting 
with any act of congress, and if no actual ap- 
pearance is made, somewhat in analogy to 
the provisions in the statutes as to legal pro- 



ceedings connected with foreigners, or ab- 
sentees. But is it necessary to be attempted 
in that way here? Is this bill a distinct, in- 
dependent proceeding from the action at law, 
so that the counsel there ought not to de- 
fend here, on a substituted service being 
made on him? After full inquiry, I think it 
is not independent. It is true, that, nominal- 
ly, both the parties are not the same; nor 
is all the subject matter the same. But, in 
reality, the parties are in interest identical, 
and the point now in controversy was in- 
volved in the action at law. 

The whole of this bill is to elicit matter 
bearing on the satisfaction of the judgment in 
the other action, and connected with the at- 
tachment in it, as well as the execution of the 
judgment. Courts, and especially those sit- 
ting in equity, must look -through forms to 
the substance, or the heart of transactions. 
There, Gill was the plaintiff, who is the de- 
fendant here; and there, Saxton & Hunting- 
ton were the defendants, whose assignee, 
Sawyer, their privy in law and interest, is 
the plaintiff here. For many purposes, the 
assignee stands in the shoes of the debtor, as 
fully as an administrator does of one de- 
ceased. He does so, as to all rights of prop- 
erty, and can even go further, when neces- 
sary, to protect the other creditors against 
frauds and other illegal preferences of par- 
ticular favorite creditors. See cases in Le- 
land V. The Medora [Case No. 8,237]; Os- 
borne V. Moss, 7 Johns. 161; 10 Paige," 218; 
4 Johns. Ch. 450. How is it, also, as to the 
subject matter in controversy? There, it was 
not merely a note of hand and its recoveiy; 
but it was to sustain a suit on it in the circuit 
court of the United States, by a bona fide 
owner of it being out of the state so as to 
be able to attach property on the writ, and 
hold it and satisfy the judgment on it; when 
one not so living or so owning it could not 
thus attach and satisfy his judgment, provid- 
ed the debtor before such satisfaction became 
insolvent and his property was transferred to 
an assignee. 

It is impossible to shut out of sight that 
this mode of securing and satisfying the 
note, and not the mere indebtedness on it, was 
the real matter in contest. When Gill be- 
came insolvent, as was anticipated, his other 
creditors and his assignee were interested to 
defeat this object, and to have the goods dis- 
charged, as required by the Massachusetts 
insolvent system, and administered on equal- 
ly, under her insolvent laws, for the benefit 
of all. This bill was, therefore, instituted, 
and judgment and execution in that suit de- 
layed, in order to test this very point— a point 
vital to the limited jurisdiction of this court 
— a point indissolubly interwoven in those 
proceedings as well as these, and the only 
one really to be contested, either there or 
here. Merely changing the mode of trj'ing 
it from some appropriate motion there, to a 
bill here; and staying the judgment and ex- 
ecution liiere, till this bill is acted on, cannot 



SAWYER (Case No. 12,399) 



[21 Fed. Cas. page 564J 



alter the essence— one and indivisible— of tlie 
controversy. This hill is in the nature of a 
prohibition to those proceedings. The counsel 
there, too, Tvas probably instructed in all 
which he will need consultation on here. 
This proceeding, as a mere incident to the 
other, he would naturally conduct as well 
as the other, as well as he would conduct a 
motion connected with the other, on a pro- 
ceeding for contempt in the other, or a sub- 
sequent writ of error issuing on the other. 
They are connected parts of one whole. 

It is in this view, that in a suit as to land, 
—if in the meantime an injunction is brought 
to stay waste on that land,— Justice Washing- 
ton thought the service might properly be on 
the attorney on record. Conk. Prac. 90; Hit- 
ner v. Suckley [Case No. 6,543]. See, also, 
Anon., 1 P. Wms. 523. But the injunction 
must relate to the suit, or the subject mat- 
ter of it, and not to a distinct question. If 
they are not connected parts of one whole, 
but are, virtually, cross suits between par- 
ties in relation to a controversy between the 
same parties, one of them, by quittmg the 
country, or residing abroad, is not allowed to 
evade responsibility. Oonk. Prac. 90. But 
the proper fnode of service in such case has 
been controverted. The writ might be well 
served on his attorney, in the fii'St action, ac- 
cording to early decisions. Mason v. Gard- 
iner, 4 Brown, Ch. 478. The authority of that 
ease, however, is doubted in Waterton v. 
Croft, 5 Sim. 507, though the practice was in 
that form and deemed good till 1775. 5 Sim. 
505. So in Bond v. Duke of Newcastle, 3 
Brown, Ch. 386, and Anderson v. Lewis, Id. 
429, and 1 Schoales & L. 238, and Read v. 
Consequa [Case No. 11,606]; Sims v. Lyle [Id. 
12,892]; Ward v. Seabry [Id. 17,161]. So 
Eden, Inj. 53. 

It seems that since 1755, instead of a sub- 
stituted service on the attorney in case of a 
cross cause, it is thought better that the pro- 
ceedings in the first suit should be stayed till 
the party residing abroad appears and de- 
fends the second action. This reaches the 
same result in a different way; as in the 
other form the attorney would not be requir- 
ed to proceed, or the respondent would not 
be in contempt till the attorney enjoyed a rea- 
sonable time to communicate with his client. 
That could be done here, two or three times 
a day— at Nashua, the first town in New 
Hampshire— where Gill resides. So a reason- 
able time to decide whether to defend the bill 
or not, would be given, and after appearing 
—should he do so— time to file answers to the 
interrogatories and charges made in the bill. 
But a service of a bill for an injunction on 
the attorney of a party in the suit at law, 
is still held to be good; it being not so much 
a cross suit, as an appurtenant or proceeding 
connected with the suit. 2 Madd. Ch. Prac. 
198; Eden, Inj. 53; [Dunn v. Clarke] 8 Pet. 
[33 U. S.] 1; Delancy v. Wallis, 3 Brown, Oh. 



12; and Anderson v. Lewis, Id. 429, and note 
2; French v. Roe, 13 Ves. 593; and Ken- 
worthy V. Accunor, 3 Madd. 550. But there 
must be, if required, an affidavit of the truth 
of the equity claimed in the bill. Brown, Ch. 
12, 24, and note. This is to prevent bills for 
mere delay. Eden, Inj. 53. In bills for in- 
junctions it seems well settled to be the duty 
of the attorney of the plaintiff on the record 
in the suit at law, to inform him of this no- 
tice, and if, after such notice, he does not 
answer in due time, I see no reason wliy 
judgment pro confesso should not be enter- 
ed against him on the bill. [Dunn v. Clarke] 
8 Pet. [33 U. S.] 1. 

One argument against considering the con- 
test here the same in substance as in the ac- 
tion at law, deserves a moment's attention. 
It is that the decree here would not be, in 
such a case, to suspend or prevent the judg- 
ment there forever. That it might not be so 
is true. But the judgment there was not the 
sole controverted point. It was rather the 
true interest in the note, whether being in 
Gill or not, and whether the right in him to 
sue in this court and attach goods and hold 
them so as to be levied on by an execution 
on that judgment, existed or not. Now the 
decree here, if against Gill, in the end would 
probably be to restrain him, not from an ex- 
ecution, but from levying the execution on 
those particular goods, on the ground that 
he has been guilty of fraud and has no bona 
fide right to sue and attach here to the injury 
of other creditors in Massachusetts. In this 
last view the question relates more to juris- 
diction than the amount of the debt Wheth- 
er the whole judgment ought not also to be 
enjoined against, as obtained here, where 
rightfully no jurisdiction existed, there hav- 
ing been only a fraudulent assignment or 
sale to a citizen of another state, is a ques- 
tion open to be settled, when reached, and on 
which the disclosure in answer to this bill, 
will, when made, probably fling some light. 
Though the debt, secured by the note, may be 
owing and may properly be proved against 
the insolvent's estate, yet it by no means fol- 
lows that a . judgment on it in this court 
should be rendered, where its jurisdiction over 
the note is limited, and it has by fraud, or for 
sinister pui-poses, been sued in this court, 
where the party on the truth of the case had 
no legal right to sue. An injunction may is- 
sue to stay an execution no less than a trial 
or judgment 3 Brown, Ch. 24. Fraud is one 
ground for an injunction to stay proceedings 
at law (Eden, Inj. 19); and fraud is here al- 
leged, and the injunction, when proper, may 
go to a part or all of the proceedings, as may 
be found necessary to defeat the fraud; or 
it may go only against a levy of the execu- 
tion on the particular goods improperly at- 
tached. The service on the attorney in this 
ease, is, therefore, under the circumstances, 
considered sufficient. 
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Case No. 1S,400. 

SAWYER T. HOAG. 

[3 Biss. 293]. i 

Circuit Court, N. D. lUinois. June, 1872.2 

Bankbupt Insurance Cojipany — Right of Set- 
off — Assigned Claims. 

[One indebted to a bankrupt insurance com- 
pany, by reason of his subscription to its capital 
stocli, is not entitled to set off against- bis in- 
debtedness an adjusted liability arising under 
one of its policies, which claim he purchased 
from the assured for one-third of its face value, 
Tvith full knowledge of the company's insolven- 
cy, but before the institution of bankruptcy 
proceedings. Hitchcock v. Rollo, Case No. 6,- 
535, and Drake v. Bollo, Id. 4,066, followed.] 

On the first of April, 1865, the complain- 
ant, Charles B. Sawyer, subscribed for fifty 
shares of stock of the Lumbermen's Insur- 
ance Company of Chicago. At the time of 
his subscription" he was informed by the di- 
rectors that he must pay or give his check 
for the full par value of his stock, and that 
the company would loan to him eighty-five 
per cent of such par value on his note for 
five years at seven per cent, interest, secured 
to the satisfaction of the directors by good 
collateral securities. He thereupon gave to 
said company his check for $5,000, the full 
amount of the par value of said stock, and 
received from the company a cheek for $4,- 
250, and gave to the company his note for 
the amount of said check, payable in five 
years, with interest at seven per cent, per 
annum, and secured the sam.e by assignment 
of fifty shares of stock of the Fifth National 
Bank of Chicago, ?100 each, which securi- 
ties were then, and continued to be, ample 
security for the payment of said note and 
interest On the first day of March, 1870^ 
Sawyer took up said note and gave in sub- 
stitution thereof his note for §4,250, payable 
on demand, with interest at ten per cent 
per annum, depositing the same security. 
On the third day of December, 1867, said 
company issued to Justin Hayes a policy of 
insurance against loss by fire to the amount 
of §5,000. The property mentioned in said 
policy was destroyed in the October fire, 
1871, and on the 25tli of January, 1872, said 
loss was adjusted by the company at §5,000, 
and a certificate of such adjustment, and the 
amount due and payable thereunder, was 
executed and delivered by the company to 
BBiyes. On the same day, Hayes sold and 
assigned said certificate to the complainant 
for 33 per cent of its par value; After- the 
October fire,*in 1871, and at the time com- 
plainant purchased said certificate of Hayes, 
it -was a notorious fact and well understood 
by the public and complainant, that said 
company was hopelessly insolvent On the 
20th of June, 1872, a petition in bankruptcy 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 [Affirmed in 17 Wall. (84 TJ. S.) 610.] 
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was duly :filed against said company, which, 
on the 13th of September, 1872, was adjudi- 
cated a bankrupt, and the defendant. Hoag, 
afterwards elected assignee. Thereupon the 
complainant offered to set off his claim under 
said certificate against his indebtedness upon 
his note to the company. The assignee re- 
fused to allow it, and was at the time of fil- 
ing of the bill, proceeding to collect said 
note, and to realize upon said securities 
without deduction of the claim of the com- 
plainant. The original transaction was re- 
garded and treated by the company and com- 
plainant as a loan by the former to the lat- 
ter, and his stock was at all times treated 
and regarded as fully paid. Both transac- 
tions were entered upon the books of the 
company as cash transactions. At various 
times after the giving of the original note, 
the company reported to the authorities of 
Illinois, and other states, that its capital 
stock had been fully paid in. The com- 
plainant, in his bill, prayed to have his 
claim under the certificate of loss set ofE 
against his note held by the assignee, and 
to have the collateral securities in the hands 
of the assignee returned to him. 

Daniel L. Shorey, for complainant 

It is the right of a debtor of an insolvent 
insurance company to purchase adjusted and 
negotiable claims at a discount and set them 
off against his indebtedness, notwithstand- 
ing the purchaser knew the company was 
insolvent at the time he purchased them. 
Under the 20th section of the bankrupt act 
of 1867 £14 Stat 526], in cases of mutual 
debts or credits between the parties, an ac- 
coimt is to be stated, and the balance is to 
be allowed or paid. Two conditions only 
are required by the statute: 1st. That the 
claim to be set oflC shall be in its nature 
provable against the estate, 2d. That such 
claim shall have been purchased by or trans- 
ferred to the debtor before the filing of the 
petition. The complainant is ■within both 
conditions. The claim is a provable claim, 
and'it was purchased and transferred to the 
debtor nearly five months before the' filing 
of the petition in bankruptcy. A certificate 
of loss is assignable under the statute of 
Illinois. Gross' St p. 461. The assignee 
may bring an action in his own name on such 
an instrument Stewart v. Smith, 28 111. 
397. 

The assignee, if sued by the person or com- 
pany issuing such certificate, would have the 
right to set-ofE the same in such suit. Gross* 
St. p. 512. Under the bankrupt act his right 
of set-ofC is at least, as well defined. He 
holds a claim, independent of the right of 
set-off, that is, in its nature, provable against 
the estate. Under that act, a claim to be 
set-off may be either a debt or a credit "A 
debt which may be proved before the com- 
missioners and to the owner of which a 
dividend must be paid, is a debt in the sense 
of the term- as used in the statute." Tucker 
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V. Oxley, 5 Cranch [9 U. S.] 34. "A credit is 
such as in its nature must terminate in a 
debt." Rose v. Hart, 8 Taunt. 499. 

It will not be disputed that on the pur- 
chase of the certificate the complainant had 
a right of action against the company there- 
on. If the company had sued the complain- 
ant on his promissory note, he could have 
pleaded his claim under such certificate as 
a defense in set-off. If the complainant had 
sued the company on his certificate, it could 
have maintained no other defense than a 
set-off under the note against him. If each 
party had recovered a judgment against the 
other on their I'espective claims, either would 
have the right upon a summaiy application 
to the court rendering such judgments, to 
have the one set-off against the other. Bar- 
ber V. Speneei", 11 Paige, 518. 

The relative rights of the parties are in no 
■wise changed by the bankruptcy proceed- 
ings, and the assignee In bankruptcy has no 
greater or other right than the bankrupt 
would have had if there had been no such 
proceedings, ilitford v. Mitford, 9 Yes. 100; 
2 Smith, Lead. Cas. 370. Under section 14 
of the bankrupt act, rights of action of the 
bankinipt vest in the assignee, who may 
IH'Osecute the same in the same manner, and 
with like effect as they might have been 
prosecuted by the bankrupt. The Massa- 
chusetts insolvent law of 1838 contained a 
similar provision, which is construed in Be- 
mis V. Smith, 10 Mete. [Mass.] 194. If It is 
claimed that the assignee of the bankrupt 
has some other and higher right than the 
bankrupt would have, it is incumbent on 
those who make the claim to show upon 
what statute, upon what authority, or upon 
what legal principle the distinction in favor 
of the assignee is supported. The earlier 
bankrupt acts in England contained no pro- 
vision in relation to set-off. This was re- 
garded as a defect, and it was to remedy 
this inconvenience that the act of 5 Geo. II. 
was passed. Ex parte Prescot, 1 Atk. 230. 

The several bankrupt acts in England and 
the United States from the time of Geo. II 
have fixed a time prior to which any claims 
acquired by the debtor to the bankrupt might 
be set-off. In all the English banki'uptcy acts 
there is an element of uncertainty. In the 
earlier, the right of set-off could not be ac- 
quired after notice of an act of bankruptcy, 
insolvency, or stopping payment. In the lat- 
ter acts, notice of insolvency and of stopping 
payment was omitted. In the act of 1867 
the limit is fixed at the filing of the petition. 
The English authorities, from the time of 
Geo. II to the present, do not contain a sin- 
gle case where a provable daim has been dis- 
allowed in set-off if it had been purchased 
prior to the time fixed by the bankruptcy act 
in force for acquu'ing such claims. 

For cases where set-off has been allowed, 
see Dickson v. Evans, 6 Term R. 57; Ogden 
V. Cowley, 2 Johns. 273; Hankey v. Smith, 3 
Term R. 507; 2 Smith, Lead. Cas. 316. In 



Hawkins v. Whitten, 10 Barn. & C. 217, a case 
under the act of 6 Geo. IV, c. 16, § 50, which 
gives the right of set-off in all cases where it 
existed before any act of bankruptcy had 
been committed, or where there was no notice 
of such act, the defendants, two days after 
they had knowledge that the bankrupts had 
stopped payment and shut up thek' banking 
house, industi'iously procured notes of the 
bankrapts for the purpose of set-off. The 
court held that notice of insolvency, or notice 
of stoppage of payment, is no longer an in- 
gredient upon the point of set-off. Notice 
of an act of bankruptcy is alone the criterion 
or dividing point, and although these notes 
were pm'chased for the very purpose of mak- 
ing them the subject of a set-off, stiU this 
has not been prohibited, and cannot be said 
to be illegal. The English authorities reach- 
ing back imder the several bankruptcy acts 
nearly one hundred and fifty years, probably 
do not contain one case in conflict with the 
decision in the case last cited. The latest 
cases in the high court of chancery maintair- 
this doctrine to its fullest extent. In re 
Universal Banking Corp. (Ex parte Sti-ang) 5 
Ch. App. 492. See, also. In re City Bank of 
Savmgs [Case No. 2,742], Dist. Ct. Cal. There 
is nothing in the act of 1867 narrowing the 
right of set-off as it previously existed. It 
has fixed the limit of time for pui-chasing 
claims in setoff at the filing of the petition 
in banki'uptcy, and thus avoided the uncer- 
tainty of the English statutes upon which this 
act was modeled. 

In New York the rule is well settled that 
claims may be purchased by a debtor to the 
bankrupt for the pm'pose of set-off, at any 
time prior to notice of proceedings in bank- 
ruptcy. Ogden V. Cowley, 2 Johns. 274; 
Smith V. Brinkerhoff, 6 N. Y. 305. There are 
a few cases holding that under the bauKing 
law a set-off cannot be procured after the 
bank has stopped payment. Diven v. Phelps,. 
34 Barb. 224. Also cases holding that mem- 
bers of insolvent mutual insurance companies 
cannot set-off losses due to them against 
claims of the company, on the ground that 
such members hold "die double relation of 
debtor and creditor, and have voluntai'ily en- 
tered into engagements that modify the gen- 
eral rule of set-off. It is not worth while 
to consider whether these cases are weU de- 
cided, for they expressly limit the effect of 
the decision to cases of mutual companies, 
and at the same time incidentally affirm the 
general rule relied on in this argument. Law- 
rence V. Nelson, 21 N. Y. 158. 

Under the insolvency law of Massachusetts 
of 1838 [Laws 1838, p. 452], the right of set- 
off accrues at the time of the first publica- 
tion, Demmon v. Boylston Bank, 5 Gush. 194; 
Aldrich V. Campbell, 4 Gray, 284. The ruling 
in this last case was not modified by the 
case of Smith v. Hill, 8 Gi-ay, 572, as con- 
tended by counsel for defendant. On the 
contrary, the comt decided the case in Smith 
v. Hill wholly upon the facts peculiar to the 
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latter ease, and the decision left tlie case 
of Aldricli V. Campbell undistui'bed. There 
is no possible parallel between the facts in 
Smith T. mil and the facts of the case now 
before this comrt. There is nothing to dis- 
tinguish this case from the cases of Aldrich 
V, Campbell and Huwkins v. WMtten, before 
cited. In all three of the cases ahke, the 
claim was purchased against a party in fail- 
ing circumstances, for a good but less than 
a full consideration, for the purpose of a set- 
off In Smith v. HiU, on the part of the 
debtor, there were promises not fulfilled, there 
was a > trust sought to be violated, and acts 
designed to mislead. In this case there is 
not an intimation that any of such facts exist. 

The fact that the complainant, at the time 
of the purchase of his claim in set-off, was a 
stockholder of the company, imposes upon him 
no peculip.r disability In relation to the pur- 
chase of such claims. The relative rights of 
the company and of himself are the same as 
the rights between the company and a stran- 
ger. The corporation is a legal entity, having 
a separate existence as a person distinct in 
law from all its members. It is so created for 
the express purpose of having a distinct and 
independent existence and capacity in legal 
contemplation, so that it may contract or be 
contracted with, sue or be sued by any of its 
members. Massachusetts Iron Co. v. Hooper, 
7 Gush. 187; Smith v. Hurd, 12 Mete. [Mass.] 
384; Hill v. Manchester &.S. Waterworks 
Co., 5 Bam. & Adol. 875; Ang. & A. Corp. 
413; Pondville Co. v. Clark, 25 Conn. 97. 

The conceded facts show that the original 
ti'ansaction was regarded and treated by the 
company and the complainant as a loan from 
the company to him, and his stock was at all 
times treated and regarded as fully paid. It 
was not permissible for the company to treat 
this transaction otherwise than as a loan. The 
complainant could not treat it otherwise. 
The assignee cannot now treat it otherwise, 
for he has no greater rights as against the 
complainant than the company had. But ad- 
mitting, for the purposes of the argument, 
that complainant's indebtedness is for his 
original stock, there is nothing in principle to 
distinguish such indebtedness from any other, 
and it does not follow as a conclusion of law 
that he could not offset it by the daim in con- 
trovei-sy. The rule of set-off, as established 
in the bankrupt act, makes no distinction 
as to the nature of the debts against which a 
set-off may be allowed. 

This precise question has been fully con- 
sidered by the English high court in chancery 
in Re Universal Banking Coi-p. (Ex parte 
Strang) 5 Ch. App. 492; In He Duckworth, 
2 Ch. App. 578. See, also, Pondville Co. v. 
Clark, 25 Conn. 97. 

[NOTE. This ease was heard and taken un- 
der advisement at the same time with Hitch- 
cock v. Eollo, Case No, 6,535, and Drake v. 
RoUo, Id. 4,066, and the bill was dismissed on 
the grounds stated in the opinions in those 
cases. 



[On appeal to the supreme court, the decree 
of this court was affirmed. 17 Wall. (84 U. S.) 
610.] 
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SAWYER V. MORTE et al. 

[3 Cranch, C. C. 331.] i 

Circuit Court, District of Columbia. May 
Term, 1828. 

ExECDTiON— Lands— Equitable Interest. 

1. A mere equitable interest in lands is not 
liable to attachment and condemnation, by way 
of execution, imder the Maryland law of 1715, 
e. 40. 

2. Under the statute of 5 Geo. II. respecting 
lands in the plantations, the legal estate only 
was liable to execution at law. 

3. The cases of Campbell v. Morris, 3 Har. 
& McH. 535, Pratt v. Law, 9 Cranch [13 U. S.] 
456, and Ford v. Philpot, 5 Har. & J. 316, con- 
sidered. 

At law. 

This case was submitted by Mr. Morfit, the 
plaintiff's counsel. 

. CRANCH, Chief Judge, delivered the opin- 
ion of the court (THRUSTON, Circuit Judge, 
doubting). 

- This is an attachment, by way of execu- 
tion, under the statute of Maryland, 1715 
(chapter 40), upon a judgment obtained by 
the plaintiff against MortS, and was laid up- 
on real estate, the legal title to which is in 
the garnishee, W. Brent, and never was in 
MortS. The garnishee answers to. interroga- 
tories, that he holds the land to indemnify 
himself against certain responsibilities -which 
he had assumed for Mort6, and that the 
value of the property is probably more than 
suflacient for his indemnification. The mo- 
tion now is for judgment of condemnation. 

In support of this motion, Mr. Morfit, for 
the plaintiff, has cited the cases of Campbell 
V. Morris, 3 Har. & McH. 535; Ford v. Phil- 
pot, 5 Har. & J. 316; and Pratt v. Law, 9 
Cranch [13 U. S.] 496. 

In the case of Campbell v. Morris, 3 Har. 
& McH. 535, the opinion of the general court 
of Maryland was, decidedly, that an equity 
of redemption was not liable to this process 
of attachment. That case was reversed by 
the court of appeals; but as that court did 
not give the reasons of their opinion, and as 
it was strongly argued by the appellant's 
counsel that Mr. Morris had a legal estate, 
because it was covenanted in the mortgage 
that Mr. Morris should retain the possession 
and enjoy the profits until forfeiture of the 
mortgage, it may reasonably be presumed 
that the court of appeals decided the cause 
upon that ground, and not upon the doctrine 
that a mere equity was liable to attachment. 

1 [Reported by Hon, William Cranch, Chief 
Judge.] 
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This presumption was corrotioratea by the 
facts stated by Mr. P. E. Key, in arguing the 
case of Pratt v. Law, 9 Oranch [13 U- SJ 
479, 486 J and the letter of the chief judge of 
the court of appeals, explaining the gi-ounds 
of that judgment, in which it appears that 
it was the legal, not the equitable estate, 
which they considered liable to condemna- 
tion, and in which he says:— "But upon 
this," (meaning the question whether an at- 
tachment would lie for the mortgagor's inter- 
est,) "the judges gave no opinion," By the 
construction which the courts of Maryland 
had uniformly given to the British statute 
of 5 Geo. II. c. 7, making lands in the plan- 
tations and colonies liable for debts, nothing 
but the legal estate is liable to execution at 
law. The rule is the same in England. 
Plunket V. Penson, 2 Atk. 292; Shirley v. 
Watts, 3 Atk. 200; Burden v. Kennedy, 3 
Atk. 739. And the act of assembly of Mary- 
land, 1794 (chapter 60, S 10), is founded upon 
that known and acknowledged rule of law. 
That statute recites, that "Whereas it often 
occurs that persons against whom judg- 
ments or decrees are obtained bold or pos- 
sess, or claim lands, tenements, and here- 
ditaments, by equitable title only, and the 
creditor or creditors of such persons are 
often without remedy, either at law or !» 
equity," and then proceeds to give the chan- 
cellor power to decree the sale of the equita- 
ble title, and to give the purchaser all the 
remedies which the person had whose equita- 
ble title is thus sold. That this rule of law 
was well established is manifested hy the 
statute of Maryland, 1810, c. 60, passed 
since the separation of this district from 
that state, and consequently never in force 
here,) which, for the first time, subjected eq- 
uitable estates to legal process. 

In the ease of Ford v, Fhilpot, 5 Har, & 
J. 316, the court of appeals, in the year 1821, 
decided that the equity of redemption of a 
mortgagor was liable to attachment and con- 
demnation, and passed by a sale under the 
fieri facias, in the year 1789, The court, in 
giving its opinion, leaned upon the cases of 
Campbell v. Morris, and Pratt v. Law [su- 
pra], neither of which cases seems to us to 
support the decision. 

We have already seen that, in the former 
of those cases, the court went upon the as- 
sumption that Mr. Morris had an estate at 
law; and, in the latter case, the supi-eme 
court of the United States say: "We are not 
now at liberty to enter into the consideration 
of that question." It is evident that they 
considered the court of appeals in Maryland 
as having conclusively settled the question, 
so far as it affected that case, although it 
may not have settled it as to other cases. 
They considered the Maryland court as hav- 
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ing decided that Mr. Morris had such an in- 
terest as was liable to attachment; and that, 
although that court might have erred as to 
the nature of the estate which Mr. MoiTis 
held, yet, as the judgment of that court re- 
mained in full force, and could not be re- 
versed, it was conclusive in that cause. The 
supreme court of the United States did not 
undertake to decide whether the court of ap- 
peals erred as to the nature of the interest 
of Mr. Morris, or in the principle of law 
which that court thought applicable to the 
case. But the case of Ford v. Philpot [su- 
pra] was a case of mortgage, in which, for all 
pui-poses. except as security 'for the debt to 
the mortgagee, and subject to that incum- 
brance, the mortgagor is in law considered 
as the owner of the property; and if the 
mortgage-money be paid, the estate becomes 
again absolute and perfect in the mortgagor, 
without any reconveyance from the mort- 
gagee. 

The equity of redemption is so far consid- 
ered a legal estate as to be, in a manner, 
bound by a judgment against the mortgagor, 
so that a judgment creditor is entitled to re- 
deem. But, in the present case, Mr. Mort&, 
the debtor, never had the legal estate; and 
this difference was thought, by this court, 
at this term, in the case of Law v. Law [Case 
No. 8,128] sufficient to authorize the court to 
decide that the proceeds of the sales of an 
equitable interest of a vendee were equitable, 
and not legal assets, and were not bound by 
a judgment against the vendee. Whatever, 
therefore, might be the weight which this 
court might allow to the authority of the 
case of Ford v. Philpot [supra], decided since 
the separation of this district from the state 
of Maryland, we do not think it decisive of 
the present. 

There is another objection to condemna- 
tion in this case. The responsibilities of Mr, 
Brent, the garnishee, are not so definite that 
we can exactly know what they are; nor does 
it appear certainly whether he is not still 
liable for Mr. Mort& upon the government 
contract; and we have, perhaps, no jurisdic- 
tion to ascei-tain the fact The plaintiff's 
remedy being, therefore, to say the least, 
doubtful at law, and very clear in equity, 
where all persons interested may be made 
parties, and where the rights of all may be 
protected and enforced, we think it safest to 
follow what we consider as the old rule of 
law in Maryland, that a mere equitable in- 
terest in lands is not liable to attachment 
and condemnation, under the attachment 
laws of that state, as they existed when 
they were adopted as the laws of this part 
of the district. The motion for condemna- 
tion, therefore, is overruled, and the attach- 
ment quashed. 
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Case mo. 12,403. 

SAWYER et al. v. OAKMAN et al. 

[7*Blatchf, 290; 5 Am, Law Bev. 381 J i 

Circuit Court, S. D. New York. June 11, 
1870.2 ■ 

■Wharves— Inequalities in Bottom — Injury to 

Vessel— SuNDAT "Work— Fees Patd for 

Survey— Depreciation in Value. 

1. Circumstances stated under which the own- 
■er of a wharf is bound to notify the master of 
a vessel which is about to haul in to such wharf, 
as to the condition of the bottom alongside 
■of the wharf, where the vessel, when hauled in, 
will touch the bottom by the fall of the tide. 

[Cited in Nelson v. Phoenix Chemical Works, 
Case No. 10,113; The Niantie, 6 Fed. 635; 
Pennsylvania R. Co. v. Atha, 22 Fed. 924.] 

2. The owner of a wharf, making use of it 
for gain, in the course of his business, is liable 
for the damages caused by inequalities in the 
bottom alongside of the wharf, to a vessel law- 
fully using the berth in the course of business 
and exercising due care. 

[Cited in Pennsylvania B. Co. v. Atha, 22 
Fed. 924.] 

3. Although the act of hauling a vessel into a 
berth at a wharf on Sunday is an illegal act 
•under a state statute, yet if damage be suf- 
fered by the vessel on that day, at such berth, 
through the wrongful act or omission of an- 
other, the own9r of the vessel may recover 
against him for such damage, in admiralty, in 
a court of the United States. 

[Cited in Ball v. Trenholm, 45 Fed. 588.] 

4. Cases stated in which fees paid for sur- 
veys of injured vessels are allowed as parfc of a 
recovery. 

[Cited in New Haven Steam-Boat Co. v. 
Mayor, etc., 36 Fed. 716; The Alaska, 44 
Fed. 500.] 

5. The rule stated, in respect to allowing a 
libellant for depreciation in the value of a ves- 
sel injured and repaired. 

6. The expense of a protest disallowed, in 
this case. 

[This was an appeal by Samuel Oakman 
and others from a decree of the district court 
for the district of Massachusetts (Case No. 
12,404), in a libel by Charles Sawyer and 
others against Samuel Oakman and others, to 
recover damages sustained by libellants' boat. 
The cause was removed into this court from 
the circuit court for the district aforesaid, pur- 
suant to Act Feb. 28, 1839, § 8 (5 Stat. 322).] 

John Lathrop, for libellants. 
H. D. Hadloek, for respondents. 

WOODBUFF, Circuit Judge. A decree in 
favor of the libellants having been made in 
the district court of the United States for the 
-district of Massachusetts, the respondents ap- 
pealed to the circuit court, claiming that, up- 
on the whole case, they are not liable for the 
damages awarded to the libellants', and that, 
if liable at all, the commissioner by whom the 
amount of such damage was ascertained and 

1 [Beported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission. 
5 Am. Law Bep. 381, contains only a partial 
report.] 

2 [Affirming Case No. 12,404. Decree of cir- 
cuit court affirmed by supreme court; unre- 
ported.] 



reported, erred in allowing ' cextain items 
which he included therein. The libellants, 
having, in the district court, taken certain 
exceptions to the report of the commissioner, 
by reason of the disallowance of certain items 
claimed as damages, which exceptions were 
overruled in the district court, also appealed 
to the circuit court It appearing that the 
Honorable Nathan ClifiEord, the associate jus- 
tice of the supreme court of the United States 
assigned to the first circuit, is so related to 
one of the parties as to render it, in his opin- 
ion, improper for him to sit on the trial of the 
case on appeal, it was in May, 1868, ordered, 
that this fact be entered of record, and that 
a copy of such order, with the proceedings In 
the said suit, be certified to this court, at a 
term thereof therein mentioned, to be held at 
the city of New York, and the same were 
so certified in pursuance of the act of con- 
gress in that behalf. Act Feb. 28, 1839, § 8 
(5 Stat 322). The suit was accordingly 
brought to trial in this court. 

The schooner Bowdoin, of Portland, in the 
state of Maine, whereof the libellants are 
owners, on a voyage from Philadelphia to 
Boston, and having on board a cargo of coal 
consigned to Messrs. Crane & Fassett, but de- 
liverable at the wharf of the respondents, ar- 
rived on or about Monday, the 22d of Octo- 
ber, 1866. On reporting her arrival, her mas- 
ter was required by the respondents to await 
the discharge of two other vessels, and she 
was accordingly laid at the outer end of the 
wharf, and there remained until Saturday, the 
27th. The dock was of such depth of water 
that vessels could enter only at high tide; and 
when, on the afternoon of Saturday, the sec- 
ond of the two vessels thus preferred was^ 
hauled out, the Bowdoin made an effort to en- 
ter, but, the tide havhag begun to ebb, the 
current was such that she did not succeed, 
and she was requested by the foreman of the 
wharf, or person superintending the discharge 
of vessels, to be in the berth thus vacated in 
such season that the discharge might be com- 
menced early on Monday morning. Shortly 
before high water in the afternoon of Sunday, 
she was hauled into the dock by her master 
and crew. 

The wharf of the respondents was about 
three hundred feet in length, and was wider at 
the head, or next the shore, than at the outer 
end. The change in the width on the easterly 
side thereof was at a distance of one hundred 
and twenty-five feet from the head, and, at 
that point, the falling off in width was by a 
rectangular "jog" about five feet in depth, 
to which jog the wharf was built of stone, 
and thence outward it was extended, of the 
narrower width, by and upon piles. At the 
head of the dock, and for a considerable dis- 
tance outward, lie bottom was bare at low 
water, so that vessels lying at or near the in- 
ner portion of the wharf took ground as the 
water receded. At the outer portion of the 
dock, the water was of sufficient depth to 
float vessels alongside of the wharf, even at 
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low water. The Bowdoin was directed to 
take the inner berth, and did so; tut it is 
claimed hy the respondents that she was not 
hauled in so near to the head of the dock as, 
under the directions given, she ought to hay<j 
been. Of courae, at low water she grounded 
and, after she took ground on Sunday night 
her master retired to his berth, from which hi 
was called on Monday morning with notici 
that his vessel was in danger. It then ap 
peared, that, through some cause, the vessel 
had, in the night, become badly strained, that 
her timbers were broken at or near the main 
hatch, forward of the mainmast, and at the 
foot of the mainmast itself, that the floor and 
ceiling of the cabin were rounded up, that 
the deck was drawn away from the main 
hatch, that there were other injuries showing 
strain and breakage at about that point, and 
that the stem of the vessel was ofE and set- 
tled, so that, in the language of the witnesses, 
she was "hogged" and also twisted, so that 
her masts were not in range. For this injury 
to the vessel the present suit was brought 
against the owners of the wharf, who, it ap- 
pears, are also owners of the wharf upon the 
other side of the dock. 

The libellants aver and claim that the in- 
jury was caused by the presence of a consid- 
erable body of coal which had fallen into the 
dock from the wharf at a point directly op- 
posite the place of the principal injury to the 
vessel, forming an elevation upon which, at 
that point, the vessel rested when the water 
receded; that, as she was not supported aft 
that place, the weight of her cargo caused her 
to strain and settle away; and that tlie pile 
of coal being highest on the side nearest the 
wharf, she was thrown partially over, especial- 
ly towards her stem, and twisted. 

On the part of the respondents it is alleged 
and claimed, in their answer, that the dock 
is constructed with a view to the two berths, 
so that the upper one is upon a shelf ex- 
tending from tlie head of the dock to the jog 
in the wharf, upon which vessels there dis- 
charging will lie safely aground; that, from 
the jog outward, there is an abmpt descent 
or slope of the bottom to the deep water of 
the lower berth, wherein vessels are intended 
to float at all times; and that the cause of 
injury was the neglect of those in charge of 
the Bowdoin to haul her to the place where 
they were directed to place her, so that, in- 
stead thereof, they left her partly in one 
berth and partly in the other. They have giv- 
en proof showing that, when hauled in on 
Sunday, her stern extended outwardly about 
twenty feet beyond the jog in the wharf. 

On the trial, the respondents attempted to 
show, and, on the argument, their counsel in- 
sisted, departing somewhat from the specific 
statement of the cause of injury set up in the 
answer, and apparently for the purpose of 
explaining why the immediate place of the 
strain, injury and bulging upward was so fax 
forward, that the hogging of the vessel was 
caused by the manner in which she was laid 



alongside of the wharf, namely, that she was 
not laid parallel with the wharf, so as to 
bring her keel over the keel track, but that 
her stern was at such distance froJn the 
wharf that her keel lay obliquely across the- 
keel track, and so, when she settled, rested 
on the bank on Its easterly side, (formed by 
the frequent pressure of vessels into the mud,, 
by which pressure a keel track or bed for ves- 
sels was formed,) and that this was the ele- 
vation near the centre of the vessel which 
prevented her from settling evenly to and in- 
to the bottom of the dock. They deny that 
the coal in the dock was of such quantity, or 
in such place, as could have caused the inju- 
ry. They also insist, that if the Bowdoin 
had been hauled in and laid parallel with the- 
wharf and farther inward, so that her bow 
would have been near the head of the dock, 
no injury would have been sustained. They 
further insist, in their answer, and on the 
trial, that the hauling in of the Bowdoin was 
a violation of the statute law of Massachu- 
setts, providing, that "whoever keeps open his 
shop, warehouse, or workhouse, or does any 
manner of labor, business or work (except 
works of necessity or charity) on the Lord's 
day, shall be punished by a fine not exceed- 
ing ten dollars for every offence;" and that, 
for this reason, the libellants are not entitled 
to a decree. 

The testimony on both sides is very volu- 
minous and greatly conflicting. I cannot, 
within any reasonable time, or within any 
projier limits to an opinion, discuss the details^ 
of the evidence, or review the various argu- 
ments of the counsel by whom the case was 
discussed with great ability and minuteness. 
I have not attempted, in the statement above 
given, to notice many of the details of claim 
and defence, but only to state enough to make- 
my conclusions intelligible. 

Whether the bottom of the dock is in fact 
so graded that there was any such abrupt de- 
scent of the bottom, at the jog in the wharf, 
or for a distance below, as made it in any de- 
gree unsafe to lay the vessel where she was 
placed on Sunday— whether it is proper to sa 
grade the bottom of a dock as to form such 
shelf or terrace— whether, if that be the form, 
of the bottom, it is not the duty of the wharf- 
owner to inform the master of a vessel com- 
ing from a port in another state, of that fact,^ 
that he may act with knowledge thereof in 
placing his vessel— whether the master or 
mate, in this case, received directions which 
apprised him that he ought to bring his ves- 
sel nearer the head of the dock— whether the 
position of the vessel in that respect was the 
real cause of the injury, or, whether, on the 
other hand, it was caused by the presence of 
the pile of coal alleged by the libellants to 
have sustained the vessel at the point of in- 
jury—whether she was laid parallel with the 
dock when brought in, or, on the other hand, 
was swung off at her stern by reason of the 
form of the bottom, made uneven by the pres- 
ence of a sloping pile of coal —whether, when 
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she -was hauled in, proper fenders Tvefe used 
to throw her off from the wharf, and bring 
her keel over the keel hed— upon these and 
other questions of fact and of law, and upon 
the credibility of witnesses, the claims of tne 
parties and the testimony are in irreconcila- 
ble conflict. ' 

It appears, by the testimony taken in the 
com-t below, that, upon the taking thereof, 
very numerous objections were made by the 
parties respectively to the competency of wit- 
nesses, to the form of interrogatories, and to 
the admissibility of testimony. On the trial 
and argument, however, these objections 
were not renewed on behalf of the respond- 
ents, nor was my attention called thereto. I 
must, therefore, regard them as waived. 

My conclusions, after a careful and labori- 
ous, but, I trust, thorough and patient ex- 
amination of all the testimony, and a compar- 
ison thereof in all its parts, are in substan- 
tial accordance with those stated in the opin- 
ion of Judge Lowell, of the district court, be- 
fore whom the case was first tried; and I do 
not fifld in the testimony of the witnesses 
who were for the first time examined in this 
court, any sufficient reason for rejecting the 
conclusions reached by that court, while, on 
the other hand, the testimony given on this 
trial by some of the witnesses examined be- 
low for the respondents, is weakened by the 
evidence of discrepancy between their testi- 
mony in that court and this. Nevertheless, 
it is not upon such discrepancy, that, in any 
considerable degree, my conclusions of fact 
are founded. 

(1.). In the first place, the proof shows to 
my satisfaction, and I accordingly find, that 
the Bowdoin was hauled into the dock, and 
laid alongside of the wharf, with all due and 
proper care and in a proper manner, parallel 
therewith, when taken in on Sunday, and 
that the swinging off of her stem to the posi- 
tion in which she was found on Monday morn- 
ing was due to the cause which produced her 
injury. The testimony of those who took her 
in is unqualified and mainly uncontradicted 
on this point. The testimony on behalf of 
the respondents, as to her situation on Mon- 
day morning, is greatly conflicting, and, con- 
ceding that her stern was then as far from 
the dock as may reasonably be inferred from 
such testimony, that fact is entirely consist- 
ent with the testimony on behalf of the libel- 
lants, that it was caused by the same circum- 
stances which brought the strain upon the 
vessel and caused her to lean over towards 
her side and from the wharf. 

(2.) This conclusion is inconsistent with the 
theory of the respondents, that the injury was 
caused by the placing of the vessel obliquely 
over the bank outside of the bed in which she 
ought to have lain in her berth. And, in my 
judgment, that theory cannot be sustained 
for another reason. On Monday morning, the 
bow of the vessel was very near or against 
the wharf; and the bank outside of the keel 
track and bed for vessels was at such dis- 
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tance from the wharf that, to have placed her 
obliquely over that bank, so that the bank 
would have been beneath the place where her 
bottom was lifted, would have thrown her 
stern nearly thirty-five feet from the wharf— 
a condition of the vessel not only wholly in- 
consistent with the testimony of those who 
hauled her in, but grossly incredible in itself, 
and in fact not claimed by the respondents on 
the argument. To the suggestion, that the 
elevation producing the strain was not neces- 
sarily immediately under tbe place of frac- 
ture, it may be answered, that, if the sugges- 
tion be conceded, still, to have placed the keel 
of the vessel upon the bank even at the stern 
would have placed the stern more than one- 
half of the vessel's width from the wharf;, 
and, again, if the keel rested on the bank 
near the stern of the vessel, which it must 
have done if at all, the tendency would have 
been not to "Jiog" the vessel, but to produce 
a curve in the opposite direction, the centre 
of the vessel settling instead of rising. With- 
out placing great stress upon these geometri- 
cal estimates, I add, that they, in connection 
with the proofs already referred to, suggest 
very forcibly to my mind, that this theory of . 
the injury, by resting the vessel obliquely on 
the bank, is an after-thought, in some degree, 
at least, originating in the difficulty of ac- 
counting for the injury at the place of the 
strain and fracture, except on the theory of 
the libellants. No such explanation of the 
cause of the injury is intimated in the re- 
spondents' answer. In the answer, the re- 
spondents have distinctly specified the negli- 
gence of the vessel upon which they rely, and 
which, as they aver, caused the misfortune. 
I am constrained by these considerations to 
conclude that, on this point, the defence whol- 
ly fails. 

(3.) Whether the injury was caused by the 
elevation in the bed of the vessel by the pres- 
ence of a quantity of coal, greater *or less; or, 
whether it was caused by the position of the 
vessel, her stem overhanging a shelf in the 
bed of the dock some twenty or twenty-five 
feet— is, unquestionably, left in much doubt 
by the' conflict of testimony. It is, however, 
a noticeable fact, that even the .respondents' 
witnesses are some of them driven to reject 
the last-named explanation, and resort to the 
oblique position of the vessel on the bank 
for a satisfactory explanation. 

If I deemed it essential to a correct decision, 
of the case, to state a conclusion upon this 
point, I should say, that, after a close scrutiny 
of the evidence, I deem the allegation of the 
libellants in this respect best sustained. The 
deliberate judgment of the witnesses called 
there on 3kEonday for the special purpose of ex- 
amination into the cause of the accident, and 
their repeated subsequent examinations, are 
entitled to great weight. At that time, the re- 
.spondents, manifestly resting on their theory 
of the effect of overhanging the shelf, appear 
to have taken no interest in the examination. 
The influx of a body of coal into the dock at 
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the point in question "was a cireumstance 
"vvhicli called for some diligence on their part, 
either to remove it, or, by thorough examina- 
tion, see that it could not produce injury. The 
character of the injury and the place in the 
vessel TPhere the rounding up and the break- 
ing and crushing of timbers and planks took 
place, strongly indicate the presence of some 
elevation in the bed of tiie vessel at or very 
near that point. It is not necessary to assume 
that such elevation was in the very keel track. 
On the contrary, it is conceded that the vessel, 
in her proper place, would lie very near the 
wharf. The coal at the side of the wharf fur- 
nished a standing place some two feet out of 
the water when witnesses were there after 
the removal of the vessel; and the effect of 
resting the inner side of the vessel thereon 
would be to raise it, even though no great 
quantity of coal was in the keel-track itself, 
anl also have the eflCect of throwing the ves- 
sel over and away from the wharf. 

In reaching such a conclusion, I could not, I 
am aware, succeed in harmonizing the testi- 
mony, or refuse the concession that there is 
very much testimony on behalf of the respond- 
ents In hostility thereto, and, probably, none so 
influential as the fact, that the other vessel, 
the Daybreak, had just before discharged in 
that berth in safety, and the testimony that, 
although the coal has not been removed, other 
vessels have lain in the same berth and with- 
out being injured. Whether that is because 
they were shoxter in length, or because they 
were hauled nearer to the head of the dock, 
or whether the often-repeated pressure upon 
the coal has reduced the elevation, is not very 
clear; but, that the Bowdoin, in the position 
in which she actually lAy, was injured there- 
by, seems to me to be the best explanation 
of the accident. 

But, without resting upon that conclusion, I 
concur with the court below, that the respond- 
ents are not exonerated even by the theory 
that the injury resulted from the circumstance 
that the stern of the vessel overhung the shelf 
at the bottom of the dock. If it be deemed 
established that there was a more rapid descent 
of the bottom at or near the jog in the wharf, 
neither the jog nor any information given the 
master or the mate apprised them of the fact. 
There is some reason to doubt whether such 
a mode of grading the bottom of a dock in 
which vessels are to take ground, is proper; 
but, if it be justified, there is no doubt that 
it is the duty of the wharf-owners to give 
proper notice to vessels coming there from 
other ports. The advice or the direction given 
to the master of the Bowdoin was not such as 
either to inform him of the condition of the 
bottom, or to suggest to any one who was 
ignorant thereof, that a difference of a few 
feet in the location of his vessel was of the 
slightest moment. The direction given to him, 
in regard to placing his vessel, had obvious 
reference to the convenience of the respondents 
in discharging the coal. It would suggest noth- 
ing else. It was given in connection with the 



movable stage used in discharging; and, hav- 
ing the matter of discharging the coal in his 
mind, what he did was in substantial com- 
pliance with the direction. His vessel was one 
hundred and fifty feet in length, from the 
taffrail to the end of her jib-boom; and he 
hauled in until the end of the jib-boom reached 
the head of the dock. True, the elevation of 
the jib-boom was such that it would lie over 
the wall of the dock when the vessel rested on 
the bottom; but, having reached a point at 
which his main hatch was opposite the lower 
end of the movable stage and at which dis- 
charging was convenient, it was not due to 
any information he had received, that he 
should haul in farther, projecting his jib-boom 
over the bulkhead. Still less was it his duty 
to take up his martingale. He was only bound 
to ordinary care; and it is abundantly proved, 
that laying a vessel along a wharf having a 
similar jog, is neither unusual nor suggestive 
of carelessness in the master. 

I agree fully with the opinion below, that, 
whether the injury to the vessel was caused 
by the pressure of the pile of coal or^to the 
slielf in the grading of the dock, it was not 
the fault of the master. He was using the 
dock lawfully, in the due course of business; 
and the respondents, when they directed him 
to haul in, should have at least taken care that 
he was informed of these inequalities in the 
surface of the bottom, if that was material to 
his safety. 

That the respondents are liable for defects 
in the condition of their dock is not questioned. 
The cases cited in the opinion below are con- 
clusive on the subject. Philadelphia, W. & B. 
B. Co. V. Philadelphia, etc.. Steamboat Co., 23 
How. [64 U. S.] 209; Parnaby v. Lancaster 
Canal Co., 11 Adol. & E. 223. The opinion of 
Mr. Justice Gray, in Carleton v. Franeonia 
Iron & Steel Co., 99 Mass. 216, is a very full 
and conclusive opinion establishing the doc- 
trine, and sustained by most abtmdant authori- 
ties. 

(4.) I deem it imnecessary to enlarge upon 
the question, whether the supposed violation of 
the laws of Massachusetts, in hauling into the 
dock on Sunday, is a bar to a recovery for 
the injury sustained afterwards, when the 
vessel had grounded. The view taken by 
Judge Lowell of the decision in 23 How. [64 
U. S.], above referred to, is entirely satisfac- 
tory to my mind. See, also, the opinion of 
Judge Shipman, in the ease of The Metropolis 
[Case No, 9,501], in this district; 1 Pars. 
Shipp, 597, note; and Powhatan Steamboat 
Co. V. Appomattox R. Co., 24- How. [05 U. S.] 
247, In the last case it was held, that placing 
goods in a warehouse on Sunday did not bar 
an action to recover therefor, although de- 
stroyed by fire on that same day. 

(5.) As to the damages allowed to the libel- 
lants. The only items excepted to, not disal- 
lowed by the court below, are the fees of sev- 
eral skilful and competent men for making 
surveys of the schooner, who examined her 
condition fi'om time to time, and made their 
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reports, stating the condilloii of the vessel, 
and -wliat in their judgment was necessary and 
proper to he done to her, and her condition 
after the repairs were completed. Such sur- 
veys are customary, often quite necessary as 
a safe guide to the conduct of owners, and 
often quite important in reference to the rela- 
tions of owners to insiu:ers, and to regulate the 
conduct of the master or owner in respect to 
any attempt to repair, where it is apprehended 
the cost of repaurs will exceed tl^e value of 
the vessel when repaired, and when the ques- 
tion of ahandonment is presented to the own- 
ers. Such expenses are constantly allowed as 
against insurers, and surely a tort-feasor stands 
in no more favorahle position. In a just sense, 
they are the consequence of the injury to the 
vessel. I entertain great douht, however, 
whether, where it appears that the only object 
of an examination is to procmre evidence of 
the cause of the injury, to he used against the 
respondents, the expense can he deemed a prop- 
er charge. But the evidence taken by the 
commissioner is not before me, nor are the 
facts upon which he found the fees allowable. 
I cannot say that they were in this case im- 
proper. 

(6.) As to the libellants* appeal. The sum 
claimed by the libellants for estimated depre- 
ciation I must disallow. It is, as stated in 
the commissioner's report, "to a very great 
extent, a matter of conjecture." On veiy clear 
proof of actual depreciation and of the extent 
thereof, where it was shown that,' from the 
peculiar nature of the injury, it was impos- 
sible to make the vessel as good as she was 
before her injury, I have, in one case of col- 
lision, made an allowance for depreciation 
over and above the loss of the use of the ves- 
sel and the necessary expenses of repairing, 
&c. But such allowance should only be made 
upon proof that is clear, and that furnishes a 
safe guide in determinhig the amount. From 
the nature of the subject, the opinions of wit- 
nesses, resting largely on grounds that have 
"no relation to the actual value and condition 
of the vessel when completely repaired, are 
wholly unsafe, and can be tested by no ap- 
preciable rule of estimate. To act upon them 
is to expose respondents to great danger of 
Injustice, when substantial justice to the libel- 
lants does not require it. 

The commissioner reports that the schooner, 
by the repairs put upon her, was restored so as 
to be as strong as she was before the accident, 
and that she was thereby rendered as valuable 
to her owners for then: own use and employ- 
ment as she was before. K that be so, then 
she was as valuable to any other persons for 
their use and employment. But he is of opin- 
ion that she would not sell for so much as she 
would have sold for if the disaster had not 
occurred. I thhik it quite probable that mar- 
ket price is, in such a matter, so sensitive, 
that it might be difficult to satisfy a proposed 
purchaser that the vessel was as valuable as 
before, or difficult to satisfy him that he would 
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in future, should he desire to sell, be able to 
produce that conviction hi the mhid of a pur- 
chaser from himself. But, the fact being true, 
that the vessel is just as good as before the 
accident, the respondents having, by the sum 
otherwise awarded as damages, made her so, 
every attempt to estimate the influence of a 
purchaser's timidity or incredulity on her mai- 
ket value, must be of the most uncertaui and 
vagiie conjecture, not resting upon any sound 
reason. It is quite too loose to be the foimda- 
tion of a charge against the respondents. 

As to the item of ?15 claimed for expenses 
of protest, which the commissioner disallowed. 
No reason for such a protest, in order to charge 
the respondents, is suggested. No proofs made 
before the commissioner, showing its necessity 
or usefulness, are reported to the court I see 
no reason for disapproving his report in that 
respect. 

The decree below must be affirmed, and the 
libellants have judgment for the amount, with 
interest and costs of the respondents' appeal. 

[NOTE. The original respondents appealed 
to the supreme court, where the decree of this 
court was affirmed (unreported). On the pres- 
entation of the mandate of the supreme court, 
final judgment and award of execution were 
entered in the circuit court, ex parte, against 
the original respondents, and a summary 
judgment against Lee and Davig, as sure- 
ties on the appeal to the circuit court. Under 
this execution, the body of Lee was taken. 
Lee thereupon moved to set aside the execu- 
tion. Upon a hearing in the circuit court, the 
execution was set aside. Case No. 12,403.] 
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SAWYER et al. v. OAKMAN et al, 

[11 Blatchf, 65.] i 

Ourcuit Court, S. D. New York. April 2, 1873. 

AuMiRALTY— Appeal — Stipulation — Summaey 
Jddqmext— Certificate of Commissioner. 

1. A suit in admiralty, in personam, appealed 
to the circuit court for the district of Massa- 
chusetts, from the district court for that dis- 
trict, was transferred to this court, under the 
8th section of the act of February 28, 1839 (5 
Stat. 322). This Court ordered that the decree 
of the district court, which was for the libel- 
lant, should be carried into effect,, unless the 
respondent should give a stipulation, with two 
sureties, to pay the damages and costs. There- 
upon, a paper was filed in this court, signed by 
a United States commissioner for the district 
of Massachusetts, certifying that the respond- 
ent, and L. and D., as sureties, appeared before 
him, and bound themselves that the respond- 
ent should pay the damages and costs, or that 
execution should issue against them. The pa- 
per was signed by no one but the commissioner, 
and bore date prior to May 8, 1872, when rule 5, 
in admiralty, of the supreme court, was amend- 
ed. This court affirmed the decree below, and 
its decree was, on appeal, affirmed by the su- 



1 fReported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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preme comt. On the mandate of the latter 
court, this court entered a summary judgment, 
ex parte, against L.. and D., under which the 
body of L. was taken in execution. L. then 
moved this court to set aside the judgment and 
execution: Mdd, that the commissioner in Mas- 
sachusetts was not authorized to authenticate 
the stipulation by such a certificate, and, there- 
fore, that this court had no evidence that L. 
entered into the stipulation. 

2. If. was no party to the appeal to the su- 
preme court. 

8. He was entitled to apply, by motion, for re- 
lief. 

4. The summary judgment, and the execution, 
Against L., must be set aside, as unwarranted. 

[Cited in The Sydney, 47 Fed. 262.] 

[This was a libel by Charles Sawyer and 
othere against Samuel Oakman and othei's 
to recover damages for injury to plaintiff's 
boat From a decree in the district court for 
libelants (Case No. 12,404), respondent ap- 
pealed to the circuit court, where the decree 
of the district court was affirmed (Id. 12,402). 
An appeal was then taken to the supreme 
court, where the decree of the circuit court 
was affinned (unreported). The cause is now 
heard on a motion to set aside a judgment 
and execution against one of the stipulators.] 

Edward F, Hodges, for the motion. 
John Lathrop and Charles F. Blake, op- 
posed. 



WOODRUFF, Circuit Judge. A motion 
has been made herein, on the petition of 
James Lee, Junior, an alleged stipulator, on 
the appeal from the district court for the dis- 
tiict of Massachusetts to the circuit court, 
which was transferred to this count under 
and by virtue of section 8 of the act of con- 
gress of February 28tb, 1839 (5 Stat. 322). 
After the transfer of the cause to this court, 
and on the 16tb of February, 1870, an order 
was made, (under and in conformity with the 
133d rule of this court,) that the decree of 
the district' court be carried into effect, un- 
less the appellant should give security, by 
the stipulation of himself and of two com- 
petent sureties, for the payment of all dam- 
ages and costs on the appeal, in this court, 
and in the supreme court of the United 
States, in ,the full and just sum of ten thou- 
sand dollars. Thereafter, on the 5th of March, 
1870, a paper was placed on the files of this 
<'0urt, purporting to be signed by Charles 
Demond, as "Commissioner of the U. S. 
Court for the District of Massachusetts," re- 
citing the proceedings in the cause and the 
order of this court, above mentioned, and 
certifying that Oakman, on behalf of him- 
self and of the interests represented by Eld- 
ridge, appeared and produced, for sureties, 
James Lee, Jr., and J. Wade Davis, and that 
the persons so appearing, submitting them- 
selves to the jurisdiction of the court, bound 
themselves, their heirs, &e., in the sum of 



ten thousand dollars, unto Charles Sawyer 
and others, (the libellants,) "that the said 
Samuel Oakman shall pay all damages, costs 
and expenses which shall be awarded against 
him in this suit, * * * and, unless he 
shall do so, they do hereby consent that exe- 
cution shall issue forth against them, their 
* * * goods and chattels, * * * to the 
value of the sum above mentioned," and fur- 
ther certifying that the commissioner is sat- 
isfied that Lee and Davis are each worth 
more than ten thousand dollars. This paper 
was not signed by the petitioner, or by ei- 
ther of the persons named in it, and is not 
authenticated, save by the commissioner's 
signature. A decree "was had by the libel- 
lants on the appeal, and, in affirmance of the 
district court, the libellants were awarded 
their damages and costs,— Sawyer y. Oak- 
man [Case No. 12,402],— with the usual sup- 
plemental clause, that, "unless an appeal be 
taken from this decree within the time pre- 
scribed by law, a summary judgment there- 
for be entered in favor of the said libellants, 
appellees, and against James Lee, Jr., and J. 
Wade Davis (sureties on said appeal, in the 
sum of ten thousand dollars, the amount of 
their stipulations, by them given on said ap- 
peal,) and that said appellees have execution 
therefor, to satisfy this decree." But, the 
original respondents, Oakman and others, 
did appeal to the supreme court of the Unit- 
ed States, and so the condition upon which, 
under such decree, such summary judgment 
was to be entered, failed. The supreme 
court affirmed the decree of this court, and, 
on the presentation of the remittitur or man- 
date of that court, final judgment and award 
of execution was entered in this court, ex 
parte, against the original respondents, and 
summary judgment was also awarded against 
the petitioner, Lee, and J. Wade Davis, as 
sureties on the appeal to this court, and exe- 
cution -was ordered, (pui-suant to the act un- 
der which the cause was removed,) to issue 
into the Southern district of New York and, 
also, into the district of Massachusetts. The 
execution, as addressed to the marshal of 
the latter district, directed him, for want of 
goods, chattels, &c., to take the body, &e. 
Upon that execution, James Lee, Jr., was 
taken, and thereupon he presented this pe- 
tition and moves to set aside the execution, 
and such summary judgment, against him, 
on various gi-ounds, one of which alone it 
will be necessary to consider. 

I find no statute of the United States which 
can be construed to authorize a commis- 
sioner appointed by the circuit court of an- 
other circuit, to authenticate a stipulation in 
admiralty by his mere certificate that the 
proposed stipulators appeared before him and 
acknowledged themselves bound, &e. No 
such statute was cited by the counsel, or in- 
sisted upon on the argument upon this peti- 
tion. If no such authority exists, then this 
court had no evidence before it, on the record 
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■or otheuwise, that the petitioner, James Lee, 
Jr., ever stipulated, or hecame, in any man- 
ner, bound, for the damages and costs in this 
■cause, and there "was no legal -warrant for 
the decree 'which, on the presentation of the 
mandate of the supreme court, was entered 
•jigainst the said petitioner; and, if no legal 
stipulation had, in fact, ever been made by 
him, then he was not a party to any pro- 
ceedings in this coiui; or in the supreme 
court. The mandate of the supreme court 
-did not, per se, require this court to enter 
«uch a judgment against the petitioner. The 
decretal order made in this court prior to the 
iippeal to the supreme court was provisional 
iind not final. It directed, that, if an appeal 
was not taken from the decree within the 
time prescribed by law, a summary judg- 
ment should be entered in favor of the libel- 
lants, against the sureties, for the amount 
of their stipulation. Such appeal was taken, 
:and it, therefore, became necessary to ap- 
ply to this court, after the decision of the 
supreme court, for a final decree against the 
original respondents and their sureties, and 
an award of execution. The sureties had not 
appealed to the supreme court. If the peti- 
tioner had not, in fact, legally stipulated, he 
was, in no wise, directly, or by implication, 
a party to the appeal. The supreme court 
made no decision touching the liability of 
the petitioner. They affirmed the decree as 
to the appellants, leaving the rights and ob- 
ligations of all others as if no appeal had 
"been taken. The mandate of the supreme 
■court neither directed this court to enter a 
final decree against the stipulators, nor to 
4iward execution against them, but only com- 
manded "that such execution and proceed- 
ings be had in said cause, as, according to 
right and justice, and the laws of the United 
States, ought to be had," &c. As to the ap- 
pellants, and their obligations under the de- 
cretal order appealed from, the mandate was 
■conclusive, but, as to alleged stipulators, it 
could have no operation, if, in truth, they 
"had not, in some legal manner, become iden- 
tified with the cause, so as to be bound by 
the decree against them. It was, therefore, 
not too late for the petitioner to apply to 
this court, so soon as he had information of 
"the decree made here against him, on the 
presentation of the mandate, and show that 
lie was not legally held as stipulator, and, 
therefore, that this court had no jmrisdiction 
to enter a summary judgment against him; 
■and I perceive no reason why, after the issu- 
ing of execution on such decree, made with- 
out notice to him, he should not be heard, on 
motion. 

If, then, no statute authorized a eommis- 
•sioner in Massachusetts to certify to this 
-court the petitioner's appearance and ac- 
Tcnowledgment of being bound, &e., to the 
libellants, the writing not being signed by 
him or sustained by proof, in any form, that 
he ever consented to enter into such obliga- 
tion, save such certificate, this court had 



nothing before it legally warranting a sum- 
mary judgment against the petitioner, unless 
thei*e is some established practice, recogniz- 
ed by the couxt, or some rule, which makes a 
paper or writing so certified by a commission- 
er valid as a stipulation in admiralty, and a 
sufiicient ground for such summary judg- 
ment; and it is proper to add, that, where 
there is a valid and authentic stipulation, it 
is not questioned that a summary decree 
against the stipulators is regular and proper. 

Rule 5 of the rules in admiralty, prescribed 
by the supreme court of the United States, in 
force at the time the instrument in question 
was placed on the files of this court, provided, 
that "bonds or stipulations in admiralty suits 
may be given and taken in open court, or at 
chambers, or before any commissioner of the 
court who is authorized by the court to take 
affidavits or bail and depositions in cases 
pending before the court" This rule of the 
supreme court imports their opinion that 
there was no prior general authority, under 
any statute, under which any United States 
circuit court commissioner could take such 
stipulations, and that, under the power giv- 
en to "the supreme court to regulate the prac- 
tice, that court could confer the authoritj'; 
and the terms of the rule limit the authority 
to commissioners of the court in which the 
cause is pending. That the rule was thus 
limited is indicated not merely by its terms, 
but by the fact, that, by a rule adopted at 
the December term, 1871, and promulgated 
May S, 1872 (Webb v. Sharp, 13 Wall. [80 U. 
S.] 14), the supreme court amended this 5th 
rule, by extending the authority to take stip- 
ulations to "any commissioner of the United 
States authorized by law to take bail and 
affidavits in civil cases." Thus, that court 
have clearly indicated, that, without such 
amendment, no commissioner could take a 
stipulation except commissioners of the court 
in which the cause is pending. 

Unless the instrument which was filed in 
this court has some legal sanction, as in the 
nature of a recognizance taken before some 
officer authorized to take it in the coursS of 
legal proceedings in this couit, it not only 
does not warrant a summary judgment, but 
is liable to the fuither suggestion, that, not 
being signed by the petitioner, and it not ap- 
pearing, by any evidence which the court can 
judicially recognize as authentic, that the pe- 
titioner himself acted upon it or took there- 
by any advantage, it may be liable to the ob- 
jection, that, as a voluntary acknowledgment 
of obligation, it has no validity under the 
statute of frauds. 

To the suggestion, that, as the cause was 
originally pending in the district of Massachu- 
setts, and was transferred to this court for 
hearing and determination, by reason of the 
disqualification of the judge of the First cir- 
cuit, this court should be regarded as acting 
in the place of the circuit court for the First 
circuit, and bound to recognize the act of a 
commissioner of that court, it is sufficient to 
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say, that, by the statute, the cause is itself 
transferred, with all its record and proceed- 
ings, into this court, to proceed here, and 
judgment to be pronounced here, as if the 
cause had been commenced here. Whatever, 
therefore, is done here must be so done that it 
would be valid in a suit commenced here. 
Whatever was done before the removal has 
all the force it would have if the cause had 
not been removed. What is afterwards done 
must be valid in this court, or it is not valid 
at all. This court is not, pro hae vice, remov- 
ed to the district of Massachusetts, but the 
cause itself is removed to this circuit and 
district. Had congress seen fit to direct, in 
case of such disqualification, that the circuit 
judge of this circuit should hold the circuit 
court for the district of Massachusetts, and 
hear and determine the cause, the suggestion 
would be pertinent. 

Once more. By rule 136 of the circuit court 
for the Southern district of New York, in all 
civil causes of admiralty and maritime juris- 
diction, not expressly provided for by specific 
rules of that court, the rules of the district 
court for the Southern district of New York 
are adopted, and are to be received as rules 
of practice in the circuit court; and, by rule 
59 of the district court, "all stipulations in 
causes civil and maritime shall be executed 
by the principal party, (if within the dis- 
trict,) and at least one surety, resident there- 
in," &c. Without inquiring whether this term 
"executed" can be construed to mean any 
thing short of a signing of the stipulation it- 
self by the persons to be bound thereby, it is 
quite plain, that the paper relied upon by the 
libellants, as against the petitioner here, finds 
no support in these rules. 

If I had a right to consider this subject ex- 
tra-judicially, I might think that the petition- 
er did, in fact, appear before the commission- 
er in Massachusetts, with intent to become 
bound to these libellants, and did consent to 
be bound, and that judgment might be sum- 
marily entered against him, and execution be 
issued; that the libellants acted, or forebore 
to enforce the decree of the district court, in 
reliance upon such appearance and acknowl- 
edgment; and that, by this motion, the pe- 
titioner is seeking to evade the responsibility 
which he intended to assume, and upon which 
he knew the libellants would rely. But, I can- 
not, judicially, upon the face of the instru- 
ment in' question, say that he did, in fact, in- 
cur any such responsibility. The libellants 
were at full liberty to disregard it, as not con- 
forming to the order, made by this court, for 
the giving of security to stay the execution 
of the original decree, and as not authorized 
by the rules of the supreme court or of this 
court. 

I am constrained to the conclusion, that the 
entry of the summary judgment against the 
petitioner, on the return to this court of the 
mandate of the supreme court, was improv- 
ident and unwarranted, and that the execu- 
tion against the petitioner should be set aside. 
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Whahves — Inequalities in Bottom — Isjoby to- 

Vessbl— "WoKK ON Sunday — AIassa- 

OHUSETTS Statute. 

1. The owners of a dock are responsible for 
damage suffered by a vessel lawfully using the 
dock, and caused by a defect in the bottom, 
known to the owners of the dock and not 
known to the master of the vessel. 

[Cited in Union Ice Co. v. Crowell, 5 C. G. 
A. 49, 55 Fed. 88.] 

2. Where a vessel hauled into a dock in the 
harbor* of Charlestown on a Sunday, against 
tJie law of the state, which prohibits work on 
that day, under a penalty, her owners are enti- 
tled to recover damages caused by a defect of 
the dock, whether they were suffered on the 
Sunday or on the next Monday. 

3. The effect which the statute of Massachu- 
setts, prohibiting work on the Lord's day under 
a penalty, shall have on the rights of the par- 
ties to a collision cause, pending in the district 
court, one of whom has violated the act in mov- 
ing his vessel on that day, is not a question of 
the construction of the statute, but of the appli- 
cation of general rules of law to the case of a 
person who has violated such a statute, and 
the district court must follow the decisions of 
the supreme court of the United States, and not 
those of the state tribunals. 

4. The case of Philadelphia R. Co. v. Phila- 
delphia Steamboat Co.^ 23 How. [64 U. S.] 209, 
decides that such a violation of a Sunday law 
is no bar to a proceeding for damages by colli- 
sion. 

[This was a libel by Charles Sawyer and 
others against Samuel Oakman and others 
to recover damages for injury sustained by 
libellants' boat.] 

F. C. Loring and John Lathrop, for libel- 
lants. 
J. G. Dodge, for respondents. 

LOWELL, District Judge. The libellants 
are the owners of the schooner Bowdoin, 
and the respondents own a wharf and dock 
at Charlestown. In October last, the schoon- 
er, loaded with a full cargo of coal, arrived 
in port consigned to the respondents, and at 
the request of the latter, made fast at one 
of the piers of the wharf, and awaited for 
some days the discharge of two other ves- 
sels which had an earlier right to the berth. 
On Saturday, the master attempted to haul 
into the dock, which was then clear, but 
failed, and did haul in^ at high tide, in the 
afternoon of Sunday. On Monday morning 
it was discovered that the vessel was badly 
hogged and strained, causing a damage es- 
timated, in the libel, at ten thousand dol- 
lars, for which the owners are now proceed- 
ing. The libellants attribute the damage to 
the bad state of the dock, which, they say, 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 

2 [Affirmed in Case No. 12,402. Decree of 
circuit court affirmed by supreme court; unre- 
ported.] 
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had a large pile of coal in it and was other- 
wise dangerous. The respondents aver, that 
the injury resulted from the negligence of the 
master in not hauling to the place pointed 
out to him for that purpose, and in not put- 
ting in suitable fenders. It seems that the 
dock has two berths, of which the upper or 
inner berth is much shallower than the oth- 
er, and is intended for vessels that take the 
ground at low tide; and the theory of the 
defence is, that the vessel lay partly in one 
and partly in the other, and so did not rest 
wholly upon the ground at low tide; and she 
had a considerable list outwards, or to port, 
which is alleged to have been caused by the 
master's negligence; and the damage is at- 
tributed, by them, to one or both of these 
causes. They further set up, as a matter 
of law, that the master, in removing his ves- 
sel on Sunday, was acting illegally under the 
statutes of Massachusetts, and cannot recov- 
er for any injuries received by or in conse- 
quence of doing such an act 

Much evidence has been given, on both 
sides, concerning the size of the pile of coal 
which had slid into the dock some days be- 
fore. The witnesses for the libellants esti- 
mate it at twenty tons, and say it reached 
into the keel bed; while on the other side 
it is reduced to a very much smaller size, 
and said to have ended short of the place 
where vessels ordinarily lie. There has also 
been much controversy upon the question 
whether the master should have hauled far- 
ther ahead. It seems that he and the mate 
were told that they were to take the berth 
which the vessel just discharged, called the 
Daybreak, had occupied; and that a landing 
stage was pointed out to one or both of them 
as the point to which they were to bring 
the main-hatch of their schooner. This land- 
ing stage was movable, and after the Day- 
break was discharged it was hauled inward 
from the edge of the wharf to allow her to 
pass out, and was twisted round so that its 
lower end was some feet farther down the 
dock than it had been when the Daybreak 
was discharging. To this end of the stage, 
as thus situated, the master hauled the 
upper corner or line of his main-hatch, which 
he says is a substantial compliance with the 
directions given him. Finally, it is said on 
the one side, that the listing of the vessel 
shows that the master had not put in suit- 
able fenders, and that this may be one chief 
or even the sole cause of the strain to his 
vessel. On the other it is declared, that he 
put in the usual fenders, and that if larger 
fenders were required the wharfinger should 
have notified him. 

Upon these much-contested points I am of 
opinion, upon the preponderance of the evi- 
dence, that the damage was probably caused 
by the vessel's resting on the pile of coal, 
though this point is by no means clear. But 
if not, yet that the master complied sub- 
stantially with the directions of the whar- 
finger in placing his vessel as he did, and 
21FED.0AS. — 37 



that he put in the usual fenders. He was 
not warned of any danger, nor that there 
was any reason for his hauling to any par- 
ticular spot, except the convenience of dis- 
charging his vessel at that berth, which was 
the real and only object of the notice, nor 
of the necessity for larger fenders, and in 
hauling, as he did, to a place within reach of 
the landing stage and suitable for discharg- 
ing, and in fending in the usual way, he ex- 
ercised due care and skill; for I agree, that 
without special notice he would not be bound 
to more than usual care either in placing his 
schooner or in making fast. 

It is clear, that if the vessel was properly 
navigated and made fast, the injury must 
have resulted from some defect in the re- 
spondents' dock, and this is hardly denied. 
Now, whether the defect was of the kind 
supposed by the one side or by the other, 
appears to me immaterial, because in either 
case the respondents must be presumed to 
have known of it, since the pile of coal had 
been there for some days, and the inequali- 
ties in the bottom 'of the dock for some 
years: And upon principles recognized alike 
at common law and in the admiralty, the 
owners of the dock and whai'f making use 
of it for gain in the course of their business, 
would be liable for the damages arising 
from such defects to a person lawfully using: 
the dock in the course of business and in the 
exercise of due care. Philadelphia R. Co. v. 
Philadelphia Steamboat Co., 23 How. [64 U. 
S.} 209; Parnaby v. Lancaster Canal Co., 11 
Adol. & E. 223; Mersey Docks & Harbour 
Board Trustees v. Gibbs, D. R. 1 H. L. 93. 
It remains to inquire whether the libellants 
are in a condition to recover this damage. 
They hauled in on a Sunday, not at the end 
of a voyage, but in order to be in a position 
to save a tide on Monday. It is alleged in 
the libel that the position of the schooner 
was somewhat dangerous where she lay on 
Saturday, from which it might be inferred 
to be a work of necessity to move her. But 
the evidence does not bear out this allega- 
tion, and it was abandoned at the argument. 
Another objection taken is that the damage 
was not done on Sunday. It seems that the 
injury was not apparent to the master at 
ten o'clock at night, which was after low 
water; the vessel, from the depth of her 
draft would be aground not only at low 
water, but during a great part of the rising 
and falling of the tide, so that she was in a 
position to suffer damage during several 
hours of Monday (which begins at midnight), 
as well as during a part of Sunday, and it is 
argued that I ought not to infer, in the 
absence of evidence, that the injury was, 
in fact, done on Sunday. I am much inclined 
to this opinion. But it may be doubted 
whether the burden of proof would not be 
on the libellants to show that they were 
lawfully using the dock when the damage- 
was sustained; and, if so, the mere absence 
of inference either way might not be enough 



SAWYER cSCHEDDA v.) 



[21 Fed. Cas. page 578] 



for them, if the original act of hauling in on 
Sunday puts them in the wrong. It may be 
said that, as there was no appeai-anee of 
strain or injury when the captain went to 
bed on Sunday night, and none such was dis- 
covered until six or seven o'clock in the 
morning, the inference may fairly be drawn 
that it occurred after midnight. 

And this again may be so; but as the 
question is one of fact, and in which there 
is great liability to mistake, I have thought 
it my duty to look at the point of law on the 
supposition, for the purposes of this opinion, 
that tlie damage was done on Sunday. It 
can hardly be denied that the act of hauling 
in on the Lord's day was an illegal act under 
the statute of Massachusetts, cited at the 
bar, which prohibits the performance of work 
and labor on that day, excepting in case of 
necessity; and cases were cited from the 
Massachusetts reports more or less analo- 
gous to this, and especially the important 
and leading case of Gregg v. Wyman, 4 
Cash. 322, which tend to show that a plain- 
tiff who is obliged, as 'part of his case, to 
found himself upon such an act, cannot re- 
cover damages of a defendant who is like- 
wise in the wrong. But without examining 
the authorities, or the reasons on whicli they 
rest, with critical attention, and assuming 
that no action analogous to this could be 
maintained in the courts of Massachusetts, I 
yet feel constrained, whatever my judgment 
might be upon the question, if new, to fol- 
low the decision in 23 How. [64 U. S.] 209, 
above cited. That was a ease very similar 
in its circumstances to this, and a statute 
of Maiyland almost identical with' ours was 
relied on, but the supreme court sustained 
the action. It is true that a doubt is ex- 
pressed by the court, whetlier the act of be- 
ginning a voyage on Sunday was intended 
to be prohibited by the statute; but it is 
equally time that they express a very de- 
cided opinion, that, if it were, yet the action 
for damages against a wrong-doer would not 
be barred thereby. 

And I do not feel at liberty to overlook one 
point of their opinion more than the other. 
Indeed, of the two, the latter doctrine ap- 
pears to be the more relied on in the judg- 
ment. This is not one of those local ques- 
tions in which the admiralty courts are 
bound to follow the state decisions. In the 
first place, the thirty-fourth section of the 
judiciary act of 1789 [1 Stat. 73], which pro- 
vides that the laws of the several states 
shall be regarded as rules of decision in the 
courts of the United States, in trials at com- 
mon law, does not in terms apply to trials in 
the admiralty; and on this ground Judge 
Story intimated an opinion that statutes of 
limitation would not bar actions in such 
courts, and this has remained the establish- 



ed doctrme, as appears, among other things, 
by the fact that state rules of evidence have 
never governed in the admiralty until the 
passage of a recent act of congress. So that 
the question which rule I am bound to fol- 
low, depends on whether this is a case which 
by general principles is governed by tlie 
local law. Now to the extent of holding that 
work done in contravention of the statute is 
illegal, it may be that the local law should 
govern, but the statute itself is silent con- 
cerning the legal consequences of doing such 
an act excepting to the extent of the penalty 
directly imposed. The effect which it may 
have on the wrong-doer's standing as re- 
gards third persons is no part of the con- 
struction of the statute, but the application 
of a general principle of law. Thus in Gregg 
V. Wyman [supra], it was decided upon gen- 
eral principles, as derived in a great measure 
from English eases, that a wrong-doer could 
have no right of action when he was obliged 
to claim through his wrongful act. The fact 
that the act was prohibited by a state stat 
ute, had nothing to do with that part of the 
case; it might as well for all the purposes 
of the decision have been one which was il- 
legal at common law or by a statute of the 
United States. This libel is for a marine 
tort, committed within the ebb and flow of 
the tide, and although within the body of a 
county, yet the rights of the parties depend 
upon the law as administered in the admi- 
ralty. To take a very common example, let 
us suppose that instead of an illegal act, con- 
tributoiy negligence of the master were 
shown, it is clear that the damages would bo 
divided in this court, although by the law 
as administered in the state courts, the plain- 
tiff could not recover any damages. For 
these reasons, it appeai-s to me to be my 
duty, without discussing the main point upon 
principle, to follow the decision, or very 
strongly expressed opinion of the supreme 
court, and to pronounce for the damage. De- 
cree for the libellants. 

[NOTE. This case was taken to the circuit 
court by appeal, and, Mr. Justice Clifford be- 
ing related to one of the parties, the case was 
removed to the Second circuit, where the decree 
of tliis court was affirmed. Case No. 11,402. 
The original respondents appealed to the su-. 
preme court, where the decree of the circuit 
court was affirmed (unreported). On the pres- 
entation of the mandate of the supreme court, 
final judgment and award of execution was en- 
tered in the circuit court, ex parte, against the 
orignal respondents, and a summary judgment 
against Lee and Davis, as sureties on tlie ap- 
peal to the circuit court. Under this execution, 
the body of Lee was taken. Lee thereupon 
moved to set aside the execution. Upon a hear- 
ing in the circuit court the execution was set 
aside. Id. 12,403.] 
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Case K"o. 13,405. 

SAWYER V. SHANNON et al. 

[Brunner, Col. Cas. Ill; i 1 Overt. 465.] 

Circuit Court, D. Tennessee. 1809, 

Real Propbkty — Title by Presckiption — 
Ejectment. 

In an action of ejectment defendant is not re- 
quired to show a connected chain of convey- 
ances from a grant to entitle him to the protec- 
tion of the statute of limitations; if he has pos- 
session and holds under a conveyance, though 
defective, it is sufBcient. 

Ejectment; not guilty and issue. The de- 
fendants [Shannon and Boling] claimed under 
the oldest grant, and relied on the statute of 
limitations. It was proved on the part of the 
defendants that Thomas MoUoy purchased at 
sheriff's sale, and took a sheriff's deed; he 
sold to Shannon, and gave his hond to con- 
vey. Shannon took possession early in the 
spring of 1800, and made a lettuce and- cab- 
bage patch abouttwentypolesTvithintheti-aet 
of the plaintiff; cleared a small quantity ad- 
joining, perbaps a quarter of an acre, which 
in the following fall he added to, and con- 
tinued to add to the clearing. On the 22d 
of August, 1800, Molloy conveyed to Shan- 
non, and on the 15tb of August, 1807. The 
declaration in ejectment is indorsed as hav- 
ing issued, and came to the hands of the mar- 
shal, on the 26th of August, 1807. The de- 
fendants showed a copy of a grant to John 
Eaton; a judgment on a scire facias against 
the heirs of Pinkham Eaton, naming four 
persons, among whom was John Eaton. The 
land was sold, and a sheriff's deed made to 
ilolloy as above. 

For the plaintiff [Sawyer's lessee] the fol- 
lowing grounds were taken: First, The de- 
fendant must show a regular and connected 
chain of legal title from the grantee; other- 
wise the statute cannot apply. Second. A 
connected title has not been shown. The judg- 
ment is against four of the Eatons, stating 
them heirs of Pinkham Eaton, deceased; the 
gi'ant, part of which was sold by the sheriff, 
is to John Eaton, administrator of Pinkham 
Eaton, deceased. The judgment was obtained 
upon two nihils, which is not legal in a case 
where heii-s are to be affected. There should 
have been a scire feci returned. The judg- 
ment is invalid; but if good, the sheriff had 
no right to sell the land of John Eaton, for 
the grant does not state that John Eaton took 
as heir, and we cannot presume it; the sheriff 
had no more right to sell the land of John 
Eaton under this judgment than of any in- 
dividual in society; the sale was therefore 
void, and no right vested under it in Molloy; 
he therefore had not any to convey to Shan- 
non. The statute was intended to protect pos- 
sessors, under a regular chain of legal title, 
against an older irregular title. It could not 
give a title, unless there was one before, and 

1 [Reported by Albert Brunner, Esq., and 
here reprinted by permission.] 



where there is a defective title, it is as Hone. 

PER CURIAM (charging jury). We are 
inclined to think the statute applies; some 
doubt, bowever, exists 'on two . grounds— 
whether it be necessary for the defendant to 
show a good legal title by valid conveyances 
from the grant. The point, however, upon 
which we doubt at present is, that the sheriff 
in his return on the execution does not state 
the particular tract out of which he sold; but 
at present the jury may consider the statute 
of limitations as applying to the case, as it 
is believed the plaintiff was not competent to 
make objections, on accoimt of errors in the 
judgment. 

The jury after some time found a verdict 
•for the plaintiff, and upon a rule for a new 
trial it was argued by Overton and Haywood 
for the defendants upon the following grounds: 
First. The grant to John Eaton is good, and 
passes the estate to him, as heir of Pinkham 
Baton, deceased. Second. If the judgment 
against Eaton's heirs is erroneous, the plain- 
tiff being a sti-anger, not party nor privy in 
blood nor estate, cannot take advantage of it. 
Tliird. 1£ the judgment is en-oneous, the sale 
is good. Fourth. But it is not even erroneous. 
Fifth. The statute of limitations protects ir- 
regular conveyances, and even where there is 
no regular chain of conveyances, provided the 
possessor claims under a deed bona fide. 

As to the first point, it was said that mis- 
takes in grants could not destroy their valid- 
ity. See 2 Bay, 539; 2 Bin. 109; 3 Call, 242. 
The intention of the party granting must be 
collected as in construing other instruments. 
The grant recites the number of the warrant 
and entiy, both of which are in the name of 
Pinkham Eaton, and the grant, though it 
states John Eaton administx-ator, manifestly 
designed that he should take as heir; in fact, 
he was obliged to take in that capacity, as 
the law would not allow of his taking in any 
other. Bae. Abr. (Ed. 1807) tit. "Grant," 1, 
393; Id. 392, H 3; Id. 391, H 2; Id. 399, n. 
378, 384; Id. 388, H 1; 1 Hayw. [N. C] 238, 
239, 254, 377, 496; 2 Hayw. [N. C] 139, 148, 
160, 179, 183, 354, 384, 301, 347, 348, 350; 
Acts Tenn. 1796, c. 20. 

On the second ground, the judgment having 
been rendered by a court of competent juris- 
diction, must stand until reversed by parties 
or privies. 5 Com. Dig. tit "Pleader," 3 B 
7; 3 B 9. See, also, 4 Mass. 612; Hardin, 
291; 2 Caines, Cas. 255, 259; and Swift's 
L. E. 

As to the third point, we lay it down as 
certain that this land having been granted in 
right of representation of the deceased, was 
liable to sale for his debts. The twenty-third 
section of the court law (1794, c. 1) rendered 
lands, tenements and hereditaments liable to 
execution. Upon a similar clause in Ird. Rev. 
Nov., 1777, c, 2, it was deteimined by SI'Nairy, 
J., previous to the act of 1793 (chapter 5, 
§ 7), that an entry could be sold xmder ex- 
ecution. Frazier v. Haw [1 Overt, 465] at 
Nashville, in the state district court. The act 
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giving bounty lands to the officers and sol- 
diers, in case of the death of- the officer or 
soldier, gives it expressly to the heirs. Acts 
17S2, e. 3, § 6. It is said Pinkham Eaton died 
in the year 1781, and that this land vests in 
the heir by purchase, and is not liable to the 
debts of the deceased. This we by no means 
admit; but supposing it did, if the heir or 
heirs were satisfied that it should be liable, 
it does not lie in the mouth of the plaintiff, 
who is a stranger, to say that it shall not. 
The sale is good, though the judgment may 
be erroneous or irregular. 2 Tidd, Prac. 9^6; 
Com. Dig. tit. "Execution," 6; 2 Hayw. 
[N. C.] 79, 80; 1 Hayw. [N. C] 62, 63, 65, 66, 
71, 95. See 2 Bin. 223; 1 Bin. 40; 2 Bay, 
329; ["Weitzell v. Fry] 4 Dall. [4 U. S.] 220,- 
Hylton V. Brown [Case No. 6,981], But it 
were not even necessary to name the persons 
who are heirs. 2 Salt. 600; 1 Ld. Eaym. 669. 
They might have been named as heirs gener- 
ally. A scire facias is not subject to the same 
strictness as an original suit. Latch, 112. 

Fourth. But this judgment is not erroneous. 
John Eaton, to whom the grant issued, is one 
of the persons named as heirs, and though oth- 
ers might have been joined, who had no inter- 
est in the land, the judgment is good against 
John Eaton, He could only take advantage 
of more persons being joined than ought to 
have been, by plea in abatement. 1 Com. 
Dig. tit. "Abatement," F. 12, 13, 14, 15. Nei- 
ther of the other defendants can reverse the 
judgment as to this land for two reasons: 
Want of interest (2 Bae. Abr, tit "Error," 
B; Id. tit. "Execution," P.); and having had 
a day in court. Anciently irregularities in ex- 
ecutions were classed under the title "Er- 
ror" (5 Com. Dig. tit. "Pleader," 3 B 1); but 
of late years such errors are rectified on mo- 
tion (2 Tidd, Prac. 935). But in no case where 
a judgment shall have been reversed shall 
the party be restored to property sold on a 
fieri facias, which will be perceived by recur- 
rence to the authorities last mentioned, and 
the cases referred to in Haywood's Reports, 
in the third division of this argtmient, except 
indeed it he in a case where the party obtain- 
ing the judgment purchases under the execu- 
tion. Lands are sold here by fieri facias, and 
the same principles are attributable to pro- 
ceedings under it respecting land that would 
be respecting personal property. See Hylton 
V. Brown [supra]. An objection has been 
taken to the return of the sheriff in not de- 
scribing the land sold; to this it is answered 
that the sale would have been good, if the 
execution had never been returned. A fortiori 
where the return is merely informal, and can 
do no injury. 6 Com. Dig. tit. "Return," F 
1; 4 Com, Dig, tit. "Execution." C 7. See 
[M'Dill V. M'Dill] 1 Dall. [1 U. S.] 63; [Ham- 
ilton V. Galloway] Id. 93. 

Though we have been thus minute in remov- 
ing objections to supposed errors in obtaining 
the judgment and issuing the grant, it was 
not thought absolutely necessary. One plain 
and decisive answer to the plaintiff is at hand 



for all these objections. You are a stranger 
to them, and as you cannot be injured by these 
transactions of others, res inter alios acta 
non noeet, so you shall not derive any bene- 
fit from them agreeably to a maxim of the 
civil law, "Alii per alium non aequiritur ex- 
ceptio." A judgment of a competent tribunal, 
and all the proceedihgs under it, stand good, 
and must be taken as true, until reversed. 
Whether John Eaton be heir or not, is imma- 
terial with you; the title would be in some 
person with whom you would have to con- 
tend. The state has said in the grant that 
he takes as heir, and as such the judgment is 
against him, and this must be taken as true 
whenever it comes collaterally before the 
court. Amb. 761. Baton makes no complaint 
that these lands Jaave been sold for his broth- 
er's debts; the plaintiff has no right to com- 
plain. 

Fifth. Whether the judgment or convey- 
ances be regular or not, the statute of limita- 
tions covers the defendants' case. The act of 
1715 confirms claims under executors, admin- 
istrators, heirs, and wives. Now it is clear 
that these persons had no more right to sell 
lands than one person would have to sell the 
land of .another; yet validity is expressly giv- 
en to them by the act, when attended by the 
seven years' possession. For many years in 
North Carolina the bench and bar were divided 
in their construction of the act of limitations. 
Some thought {and a very respectable portion 
of the bench and bar were of that opinion) 
that possession alone for seven yeai-s, with- 
out any title, or color of title, would give a 
right, and bar others (1 Hayw. [N. C] 11; 
2 Hayw. [N. C] 88, 223); the question was at 
length settled by the court of conference, that 
there should be a color of title to enable a 
person to hold by seven years' possession. Id. 
336. But no person ever supposed or con- 
tended that a perfect legality of connected 
title was required. Id. 59; Napier's Lessee v. 
Simpson, Robertson, June, 1809 [1 Overt. 448]. 
The subject respecting seven years' posses- 
sion was contested here in the same man- 
ner it was in North Carolina, and the differ- 
ence of opinion was the reason of the pas- 
sage of the act of 1797, c. 43, § 4. It was 
the only design of the act to make color of 
title necessary. The section transposed into 
plain language will read thus: "Where any per- 
son shall have had possession of land for seven 
years, such possession being in consequence 
of a grant, or deed founded on a gi-ant, with- 
out claim by suit in law, that then all persons 
shall be barred." This act is professedly an 
explanation of the act of 1715; its object was 
not to introduce any new provision, it was 
only to remove a doubt, whether a naked pos- 
session for seven years would give a right 
or not; to cany the act any further would 
be going beyond its express words, which 
was to remove the doubt then existing. Be- 
fore the passage of the act of 1797, no person 
ever doubted that possession would require 
anything more than a color of title, bona fide; 
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as a deed from some person honestly made, 
the land having been granted by the state. 

The expression in the act of 1797 which 
has created the doubt is "founded on a grant," 
from which it is implied, according to the 
argument on the other side, that there miist 
be a regular connection with the grant; if one 
Unk is broken, it cannot be said to be "founded 
on a grant." The act of 1715 speaks of 
titles derived imder sales from executors, etc 
In this case we know there is not any, regular, 
legal chain of title, and it surely was not the 
intention of the act of 1797 to repeal the act 
of 1715, as to in-egular and imperfect convey- 
ances by executors and others. The princi- 
ples contended for on the other side would 
repeal the most beneficial part of the act 
of 1715, instead of explaining it, as the legis- 
lature profess to-do. The expressions seem 
to be of the same import as those in the act 
of 1797; we ought not therefore to extend 
their meaning beyond the object the legisla- 
ture had in view. The intention of the legis- 
lature manifestly was, that no seven years* 
possession shoiild be available unless the pos- 
sessor had a deed, and that the land so pos- 
sessed should be granted; or in other words, 
that the possession should have its foimdatiou 
or derivation in a grant from the state. The 
possession by deed must be bottomed or found- 
ed on a grant to make it available. Giving 
the act of 1797 this construction, which it will 
bear, avoids the absm*dity of enacting a new 
law, which the legislature, from their own 
unec[uivocal language, never designed. To 
give it any other construction would nearly 
annihilate the highly beneficial provisions of 
the statute, which was to cure defects in titles, 
by protecting after a certain lapse of time 
the honest improver and cultivator of the 
earth. Cowp. 217; 1 Burrows, 119; 1 Hayw. 
[N. C] 319; 2 Hayw. [N. C] 11, 59, 69, 114, 
345. See 4 Mass. 188; 2 Bay, 160; 1 Bin. 
212. 

There is no doubt but that the defendant 
Shannon, and Molloy, under whom he claims, 
had been in possession upwards of seven 
years. From AprU, 1800, until the 22d of Au- 
gust following, when Shannon got his deed, it 
was the possession of Molloy, Shannon having 
been placed on the land by him. 2 Bac. Abr. 
423, tit. "Ejectment," D 3; 6 Com. Dig. tit 
"Trespass," B 12; 2 Sti'ange, 1128; 2 Hayw. 
[N. C] 11, 345; 2 Caines, Cas. 301; 4 Johns, 
230. The suing out of the declaration in this 
case ought to be considered on the 2Gth of 
August, 1807, when it came to the hands of 
the marshal; and this would be steering clear 
of the objection that Shannon had no deed to 
cover his seven years' possession. Comput- 
ing from this day he had a deed the whole 
time, and four days to spare. There is no 
telling that this dedaration issued at the time 
it is marked on the back; the attorney might 
have ante-dated to prevent the running of the 
statute; and if he had written it he might 
not have given it to the marshal. It was 
the same thing as if.it liad not been written 
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at all. Unless then, it could be proved that 
it had been issued before, we must take the 
time of its coming to the hands of the mar- 
shal as the true time. 2 Burrows, 958. It 
is not, however, wished to be understood that 
we have no other defense than the statute of 
limitations. We have an older entry than 
their grant, which according to "the practice 
of the state we covild rely on. The entry 
was read and compared with the plat. Our 
entry has been surveyed agreeably to its 
caU. Acts Nov. 1777, c. 1, §§ 5, 10; 1779, c. 
6, § 6; 1783, c. 2, § 12; 1786, c. 20, § 1. 

The beginning of the entry is special, and 
in running down towards Harpeth the sur- 
veyor was obliged to stop at Moore's tract, 
which was an older one. The land being 
taken upon the west, the surveyor could run 
it no other way than he did. A surveyor 
in surveying acts independent of the claimant, 
and if he did not construe the entry in the 
equitable manner now contended for, is that 
to operate to the injury of Eaton, or those 
claiming under him? Much was said in the 
case of Polk's Lessee v. Kobertson [2 Tenn. 
456, 457], and many cases cited from Hay- 
wood's Reports, to show that the mistake of 
a surveyor shall not prejudice a grantee. [Bell 
V. Levers] 4 Dall. [4 U. S.] 210; [Hepbm-n v. 
Levy] Id. 218; 3 Bin. 30, 32. Why should the 
surveyor's mistaken construction of an entry 
prejudice the enterer or daimant? It would 
be highly unjust that the act of the surveyor 
should operate to the prejudice of the enterer, 
imless in cases where he surveyed contrary to 
the plain words of an entry. Not a meaning by 
what is called an eauitable consti-uction; as 
where the inclusion of a particular object is 
called for, that you must put it in the center, or 
where an entry calls to lie on a water course, 
it must be on both sides, or equally on both 
sides. In the first case, as common men and 
surveyors have and will always understand 
such entries, there would be a compliance 
with it, if the object should be iucluded In any 
part of the survey; and in the second, if the 
land surveyed should lie on the aeek, though 
on one side, and botmded by it. Hoggat v. 
M'Orory [1 Tenn. 8-12] ; Kerr's Lessee v. Jfor- 
ter [1 Tenn. 353-361]; and Kendrick v. Dal- 
lum [2 Overt. 212]. As the oldest entry was 
to be first surveyed, having by all our acts a 
preference in being surveyed and granted, pre- 
cise certainty was not necessai-y in an entry, 
and none of the statutes require it. Agree- 
ably to our law and its practice, an entry may 
be more or less certain. We have under- 
stood it to be the design of the first to confine 
the sm'veyor in making the siu^ey to precise 
limits, the enterer choosing a particular spot, 
as calUng for course and distance. In the 
other the surveyor surveys as he thinks prop- 
er, according to the plain calls of the entry; 
and if he conforms to the calls according to 
common imderstanding, being the oldest en- 
try, and having the preference in survey and 
grant, by law it must hold. But where cer- 
tain com'ses and distances are called lor in 
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an entry, if different courses or distances are 
taken by the sui'veyor, this is what we call 
surveying contrary to an entry, and a subse- 
quent claimant, without notice, upon the prin- 
ciples of equity, is not to he affected. We 
haye conformed to these principles, and there- 
fore without the aid of the statute of limita- 
tions we haf e the right to hold. 

Dickenson & Campbell, in conclusion, said 
they did not mean to contest the regularity 
of the judgment. It was the act of 1797 
that must be relied upon. The legislature 
were competent to make what alterations in 
the act of 1715 they thought proper. Their 
meaning in the act of 1797 is very plain; 
when they require a deed of conveyance 
founded on a grant, it must necessarily be 
connected with it by regular conveyances; it 
it is not it cannot be founded on a gi*ant. 

TODD, Circuit Justice. It is not intended 
at this time to give any decided opinion; I 
will therefore suggest an idea which may be 
attended to on both sides. Is it not a rule 
in consti'uing explanatory statutes to confine 
the construction sti'ictly to the letter? Other- 
wise there should be an explanation upon an 
explanation. See Bae. Abr. (^'ils. Ed.) 388, 
and notes. 

Counsel for the Plaintiff. There can be no 
doubt that the rule is as stated; the mean- 
ing of the words "founded on a grant," here, 
plainly impoi't a connection of title; and ir- 
regular or void titles are the same as none. 
It is clear that when John Eaton took a giunt 
from the state he took the land as trustee for 
the hell's of Pinkham Eaton, and it was de- 
cided in the case of 'Williams v. M'Ferson 
that an equitable right, as a bond, etc., was 
not subject to execution. The defendants 
have not produced any proof who were the 
heirs of Pinkham Eaton, which they ought 
to have done. But if they had it would not 
have been sufficient, for this land was not 
subject to the debts of the deceased; the law 
allowing bounty lauds did not pass until after 
the death of Eaton. Though it says the heirs 
of the deceased shall receive a gi'ant, the right 
must vest in them as purchasei-s, arid not as 
heirs, and consequently the debts of the de- 
ceased cannot fall on it. The sheriff having 
no right to sell this land, no right of course 
was conveyed; the act of 1797 makes it nec- 
essary for the court to decide the legality of 
the proceedings at law, as well as the con- 
veyance. If either are essentially defective 
there cannot be a regular chain of title. Bat- 
on's entry was a mere nullitj^ as it was made 
in the name of Pinkham Eaton, when he was 
dead. In the argument of the plaintiff's coun- 
sel every position taken by the defendants 
was contested at length. 

Among others it was urged that the stat- 
ute of limitations was not to be favored, and 
if doubtful ought to be construed in favor of 
the plaintiff, so as to save his right Jlr. 
Campbell towards his conclusion observed 
that John Baton did not take the land as heir, 
and if he did as one of the heirs, he held it 



as trustee, and nothing but a bill in equity 
could render it liable to execution. 

TODD, Circuit Justice. There is one point 
in this ease that I" wish the plaintiff's counsel 
to attend to paiticularly, which is this: If 
Pinkham Baton's heirs are satisfied as to the 
proceedings in obtaining the judgment at law, 
and selling the land, can strangers take ad- 
vantage of any errors in those proceedings, 
or complain of them in a collateral way? 

Mr. Campbell concluded by observing that 
they had the oldest grant, which gave them a 
clear legal right, and to take away that the 
court should see that there was a regular 
chain of title. 

ilr. Overton, for defendants, observed that 
as tlie court would have the matter under con- 
sideration, he wished leave to state as to the 
construction of statutes that the difference 
between an explanatory statute, alluded to by 
one of the court, seemed to consist in this: 
An explanatory statute should never be ex- 
tended nor narrowed by an equitable construc- 
tion, where the -words were plain, because 
this would be an explanation upon an ex- 
planation; but if doubtful, as was manifestly 
the ease in the act of 1797, the same rule must 
be applied as in other cases, to find out the 
intention of the legislature. What did the 
legislature mean to do in passing the fourth 
section of the act of 1797? The answer is in 
the preamble, to remove doubt as to the act 
of 1715. What was that doubt? We all know 
it was whether a naked possession, without 
deed, of ungranted land, would produce a bar 
or not. To carry the act any further new 
principles will be inti'odueed, and as to the 
intention of the legislature in introducing them, 
whether any, and to what extent, must be as- 
certained by the principles of sound construc- 
tion, in the same manner as in any other case, 
there may be different rules in construing the 
same statute; as where its provisions are penal 
and also remedial (2 W. Bl. 1226); so here if 
it be doubtful whether the enacting words go 
further than a preamble which is to explain, 
if the act be considered as explanatory, it 
must receive such a construction as will con- 
fine it strictly to the removal of doubts; if 
attempted to be exjjlained any further it will 
be subject to such rules as will enable judges 
to ascertain whether the legislature designed 
to introduce a new law, instead of explaining 
an old one; and he took it to be a clear prin- 
ciple that the court would not constnie such 
an act, as introductive of a new law, unless 
the words used by the legislature could not 
admit of any other construction. 11 Mod. 150; 
6 Bae. Abr. (Wils. Ed.) 384. All the rules 
respecting the construction of statutes amount 
to nothing when the intention of the legisla- 
ture is plainly expressed; they vanish; they 
are never thought of. In doubtful cases the 
intention is what is sought after, and the rules 
of constmction, which are nothing but the 
dictates of common sense, apply in one case 
as well as in another, according to the sub- 
ject-matter. 
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TODD, Circuit Justice. Let a new trial be 
granted in order to avoid delay. Tliere are 
several points wMcIx may lie considered open 
to further discussion upon the trial if the par- 
ties choose. 

M'NAIRY, Disti-ict Judge. It was clear to 
him from the wording of the Act of 1715 that 
irregular and defective conveyances were suf- 
ficient, with seven years' possession, which 
existed in this case, and he felt well satisfied 
that the statute applied. The construction of 
the act of 1715 by the defendants' counsel he 
believed to be correct. 

TODD, Cu-cuit Justice. As to the construc- 
tion of the act of 1797 he had great doubts at 
fii-st, which were not entirely removed. The 
opinion of those who knew the cause of mak- 
ing the statute, and the doubts intended to be 
removed, certainly deserve consideration in 
doubtful cases. The case, however, will stand 
open for a new trial. 

At a subsequent term there was a verdict 
for the defendants. 
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SAWYER et al. v. STEELE. 

[3 Wash. O. C. 4G4.] i 

Circuit Court, E, D. Pennsylv-ania. April 

Term. 1819. 

N0>'-IUTERC0UnSE— DiSlRIBDTION OF PltOCEEDS OF 

FoRFEiTDBE— Claim — Notice. 

1. Action of indebitatus assumpsit, by the of- 
ficers of the revenue cutter, of the district of 
Delaware, for one half of the forfeiture incur- 
red, for a violation of the non-intercourse law, 
by a vessel seized by the collector of Delaware, 
on tlie inforiuation of the plaintiffs, and by him 
sent to this district for trial; where she was 
eoiulemned, and the amount of the forfeiture 
was received by the defendant, the collector of 
the port of Philadelphia. The rules prescribed 
by the laws of the United States, for the dis- 
tribution of the proceeds of the forfeiture. 

[Cited in Fifty Thousand Cigars, Case No. 

4,782; The City of Mexico, 32 Fed. 109.] 
rCTited in brief in Barry v. Goodrich, 98 Mass. 

337; Rice v. Thayer, 105 Mass. 261.] 

2. The commissions of the plaintiffs are not 
required to be given in evidence. It is sufli- 
cient for them to prove, that they acted on 
board as officers. 

[Cited in Com. v. Kane, 108 Mass. 425; Com. 
v. Tobin, Id. 426.] 

3. The information to induce a seizure need 
not be as full as the evidence in the case would 
authorize. It is sufficient if it induced the pros- 
ecution. 

[Cited in U. S. v. One Hundred Barrels of 
Distilled Spirits, Case No. 15,946; U. S. v. 
George, Id. 15,198; Be Webster, Id. 17,332; 
The City of Mexico, 32 Fed. 106; U. S. v. 
Simons, 7 Fed. 712.] 

4. It is not necessary that the officers of the 
revenue cutter should, when they give the in- 
formation, make a claim for a part of the for- 
feiture; or that they should take any part in 
the prosecution of the case, to entitle them to 
a portion of the proceeds. 

1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice of 
the Supreme Court of the United States, un- 
der the supervision of Ricliard Peters, Jr., 
Esq.] 
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5. The consent of the plaintiffs, that the ves- 
sel should be sent from the district of Delaware 
to the district of Pennsylvania; or a disavow- 
al, by them, of having instituted this suit, does 
not constitute a waiver of their right to their 
share of the forfeiture, 

6. The defendant is not liable to the plain- 
tiffs, for such part of the proceeds of the for- 
feiture as he had paid over to other ofhcers 
of the custom-house, tor their shares, before 
notice of the claims of the plaintiffs. 

[Cited in Boston & M. R. B, v. Portland, S. 
& P. B. R., 119 Mass. 500.] 

This was an action of indebitatus assump- 
sit, for money had and received by the de- 
fendant, to the use of the plaintiffs. The 
case, with the material parts of the evidence, 
are stated in the charge. 

Joseph R. lugersoll, for plaintiffs. 
Charles J. IngersoU, for defendant 

WASHINGTON, Circuit Justice (char- 
ging jury). This is an action of indebitatus as- 
sumpsit, for money had and received, brought 
by the officers of the revenue cutter General 
Green, belonging to the Delaware district, 
against the collector of this district, to recov- 
er their proportion of the forfeiture incurred 
by the Perseverance, for a breach of the non- 
intercourse law, in 1812. The information 
against this vessel and her cargo, was filed 
in the district court of Pennsylvania, and a 
condemnation was decreed, which was af- 
firmed in this court; and the proceeds hav- 
ing been paid over to the defendant by the 
marshal, the plaintiffs claim one half of the 
amount, alleging, that the forfeiture incurred 
was recovered, in consequence of information 
given by them, as officei-s of the above-men- 
tioned revenue cutter. The question is, are 
the plaintiffs entitled to recover any thing? 
and if any thing, how much? 

The 18th section of the act of congress, of 
the 1st March 1809 [2 Stat. 528], c. 91, entitled 
"An act to interdict the commercial inter- 
course between the United States and Great 
Britain and France, and their dependencies, 
and for other pui-poses" (volume 4, p. 217), 
declares "that all penalties and forfeitures, 
arising under or incurred, by virtue of this 
act, may be sued for, prosecuted, and recov- 
ered, with costs of suit, by action of debt in 
the name of the United States of America, 
or by indictment or information in any court 
having competent jurisdiction to try the 
same; and shall be distributed, and account- 
ed for, in the manner prescribed by the act 
entitled, *An act to regulate the collection of 
duties on imports and tonnage,' passed the 
second day of March, one thousand seven 
hundred and ninety-nine; and such penalties 
and forfeitures may be examined, mitigated, 
or remitted, in like manner, and under the 
like conditions, regulations, and restrictions, 
as are prescribed, authorized, and directed, 
by an act entitled 'An act to provide for miti- 
gating or remitting the forfeitures, penalties, 
and disabilities, accruing in certain cases 
therein mentioned,' passed the third day of 
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March, one thousand seven hundred and 
ninetj'-seven, and made perpetual by an act 
passed the eleventh day of February one 
thousand eight hundred." 

The 91st section of the duty law, above re- 
ferred to, entitled "An act to regulate the 
collection of duties on imports and tonnage," 
(volume 3, p. 223, c. 128), enacts "that all 
lines, penalties, and forfeitures, recovered 
by virtue of this act, (and not otherwise ap- 
propriated,) shall, after deducting all proper 
costs and charges, be disposed of as follows: 
— one moiety shall be for the use of the Unit- 
ed States, and be paid into the treasury there- 
of, by the collector receiving the same; the 
other moiety shall be divided between, and 
paid in equal proportions to the collector, 
and naval officer of the district, and survey- 
or of the port, wherein the same shall have 
been incurred, or to such of the said officers 
as there may be in the said district; and in 
districts where only one of the aforesaid offi- 
cers shall have been established, the said 
moiety shall be given to such officer. Pro- 
vided, nevertheless, that in all cases where 
such penalties, fines, and forfeitures, shall be 
recovered in pursuance of information given 
to such collector, by any pei*son other than 
the naval officer or surveyor of the district, 
the one half of such moiety shall be given to 
such informer, and the remainder thereof 
shall be disposed of between the collector, 
naval officer, and surveyor, or surveyors, in 
manner aforesaid. Provided, also, that 
where any fines, forfeitures, and penalties, 
incurred by virtue of this act, are recovered 
in consequence of any information given by 
any officer of a revenue cutter, they shall, 
after deducting all proper costs and charges, 
be disposed of as follows:— one fourth part 
shall be for the use of the United States, 
and paid into the treasuiy thereof, in man- 
ner as before directed; one fourth part for 
the officers of the customs, to be distributed 
as hereinbefore set forth; and the remainder 
thereof to the officers of such cutter, to be di- 
vided agreeably to their pay," 

Before examining this case upon its mer- 
its, it may be proper to dispose of some pre- 
liminary objections, not only to the right, 
but to the quantum claimed by the plain- 
tiffs. 

1, It is insisted, that the plaintiffs are not 
entitled to any share of the forfeitures in- 
curred, under the non-intercourse law, be- 
cause the act of the 6th May, 1796 [1 Stat. 
459], c. 22, maldng further provision relative 
to the revenue cutters, is confined to for- 
feitures incurred under the impost laws, and 
recovered, in consequence of information 
given by the officers of these cutters. It is 
true, that that law is so confined; but the 
answer to the objection is, that the present 
action is not founded on the act of May, 
1796, but on the 18th section of the act of 
March 1, 1809 [2 Stat 528], -before referred 
to, which allows to tliese officers a eei'tain 
proportion of the forfeitures incurred for a 



breach of the non-intercourse law, where 
they are the informers. 

2. That if the plaintiffs are entitled to any 
thing, it can only be to one-fourth of the 
forfeitures, the United States being, at all 
events, entitled to one-half. This is not, in 
the opinion of the court, the true construc- 
tion of the 91st section, of the duty law, 
which prescribes the manner in which for- 
feitures for breaches of the non-intercourse 
law are to be distributed. If there be no in- 
former, the United States are entitled to one- 
half, and the custom-house officers to the 
other. If there be an informer, then, instead 
of the half, which, in the former case, was 
given to the custom-house officers, one-fourth 
is allowed to them, and the other fourth to 
the informer. But if the informer sliould 
happen to be an officer of a revenue cutter, 
then only one-fourth is resen-ed to the 
United States; the same proportion is allow- 
ed to the custom-house officers; and the re- 
mainder, which is one-half of the whole, is 
given to the officers of the cutter. It is no 
argument, to say that this is an unreasona- 
ble allowance. The legislature has thought 
proper to make it, and our duty is to execute 
its will. 

3. The plaintiffs, claiming as officers of a 
revenue cutter, it is contended, that they can- 
not recover, without having given their com- 
missions in evidence. There is nothing in 
this objection, as it was fully proved by the 
collector of the port of Wilmington, and de- 
nied by no witness, that Sawyer was the com- 
mander of this revenue cutter, which was un- 
der the control of that collector; and that the 
other plaintiffs were mates on board of her, 
and that they acted as such officers. The 
commissions of these officers, being always 
the same in form, no question has been made, 
or can occur, as to the construction of theirs; 
and it is quite sufficient, in this action, that 
they acted in the capacities mentioned by the 
collector. 

4. The last objection is, that these plaintiffs 
cannot join in this action; but should have 
sued separately. This is a question of a good 
deal of difficulty; and will require more con- 
sideration, than it is in the power of the court 
now to bestow upon it. If the jury, there- 
fore, should find for the plaintiffs, we shall 
request them to reserve this point. 

We come now to the questions which arise 
upon the merits of the cause. The first is, 
whether the forfeiture incurred by the Per- 
severance, was recovered, in consequence of 
any information given by the plaintiffs, or ei- 
ther of them? The law does not require that 
the information shaU be as full as the evi- 
dence which may ultimately be given at the 
trial, or which may be necessary to establish 
the forfeiture. It is sufficient, if it be acted 
upon, induces the prosecution, and contrib- 
utes eventually to the recovery. Any infor- 
mation, is the expression used in the law; 
and if, therefore^ it should furnish the ground 
of inquiry, prosecution, and recovery, the in- 
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formant is entitled to tlie reward; although 
lie was unable to assert positively, that the 
offence had been committed. It is not neces- 
sary, that the informant should accompany 
the communication which he makes, by an as- 
sertion of his daim to a share of the forfei- 
ture; or, that he should make the seizure, or 
concern himseK with the prosecution, by 
causing its institution, or providing testimony 
to support it With all these thuigs, he has 
nothing to do. He may even be ignorant, at 
tlie time he gives the mformation, that he has 
any claim to assert It is sufficient for him 
to show, that the information which he gave, 
caused the prosecution and recovery. 

But it has been contended, that, where the 
information comes from an officer, whose du- 
ty it is to furnish it as m the case of an offi- 
cer of a revenue cutter, it wiU be considered 
as given in the ordinary discharge of his du- 
ty; and so not entitling him to the reward, 
unless he asserts his claim. If there were 
any thing in this argument, the law would 
have no operation in favour of those officers, 
who, the law always presumes, "will perform 
their duty; and yet ofEers them sometimes an 
extraordmaiy reward for doing it The pol- 
icy of the legislature, in this case, is obvious, 
—it was to excite the vigilance of the officers 
of the revenue cutters, to detect and to bring 
to light, violations of the revenue and non-in- 
tercourse laws; and to secure their Integrity, 
by such a reward, as would place them above 
any temptations, which the offenders could 
offer them. 

Having thus given what appears to the 
court to be the true construction of the law, 
it only remains to recapitulate the material 
parts of the testimony. The collector- of the 
district of Delaware has testified, that the 
first information which he received, respect- 
ing the cargo of the Perseverance, was from 
Sawyer, the commanding officer of the reve- 
nue cutter; and he is confident, that he never 
heard any thing in relation to the rum on 
board, prior to the information received from 
him. In confirmation of this fact, and to 
show the precise nature of the Information 
thus communicated, a letter from Sawyer to 
the collector, bearing date the 6th of Febru- 
ary, 1812, which the witness stated was re- 
ceived the same day, was produced, in which 
the writer states, that there are strong 
grounds of suspicion against the Persever- 
ance, to detain her; and amongst others, he 
mentions that "she has on board 97 hogs- 
heads of rum, which the mate calls aqua ar- 
dent!; but which I take to be Jamaica, and 
that of good quality." On the 13th of the 
same month, another letter was written by 
Sawyer, to the collector, repeating the same 
information, and recommending the appoint- 
ment of a particular person to taste the rum; 
and, on the 16th, he again wrote, and in- 
formed the collector that the district attorney 
was of opinion, that the vessel and cargo 
were liable to forfeiture, and ought to be 
seized and libelled. The witness further stat- 



ed, that, in consequence of the first informa- 
tion received from Sawyer, he directed the 
vessel to be detained; and that one of the 
officers of the cutter, was put on board of her, 
for that purpose. That being satisfied the 
rum was Jamaica, he consulted with the dis- 
trict attorney, as to the course to be pursued, 
who advised a seizure of the vessel; which 
would have been done, had he not been in- 
duced by the persuasions of the owner, to 
send her to this district, for trial, under the 
command of Sawyer, who delivered her to 
the custom-house officer of this port In this 
evidence, we trace the active agency of the 
commander of the cutter, from the time when 
he first gave the information respecting the 
suspected cargo of this vessel, to that when 
she was delivered into the hands of the de- 
fendant to be proeeede'd against; and the 
question for you to decide is, whether the re- 
covery of the forfeiture, which was ultimately 
obtained, was in consequence of information 
received from any officer of the revenue cut- 
ter. If it was, then, 

2d. Was any thing done by the plaintiffs, 
which amounted to a waiver of their right to 
a share of the sum recovered? The affirma- 
tive is contended for by the defendant, upon 
two grounds: 

(1) Because the plaintiffs consented to the 
removal of the vessel and cargo, from the 
Delaware to the Pennsylvania district, which, 
as it operated to an abandonment of the claim 
of the collector of that district to a share of 
the forfeiture, produced the same effect in 
relation to the claim of the plaintiffs. The 
answer to this is, that it is made the duty 
of the collector, where he has probable ground 
to suspect a violation of the non-intercourse 
law, to make the seizure, and to proceed reg- 
ularly against the offending article, in order 
to obtain its condemnation. If, instead of do- 
ing this, the collector, who receives the in- 
formation, and may legally proceed to en- 
force the forfeiture, chooses to turn over the 
business to the collector of another district, 
and thus to abandon the claim which he 
might have asserted to a part of the sum to 
be recovered, the claim of the informant can- 
not be affected by the transaction, although 
he should have assented to it; because he 
has nothing to do with the seizure, or other 
proceedings. To him it is immaterial where 
the trial takes place;— his right to a share of 
the forfeiture, though inchoate, arises from 
the information, and is consummated by the 
recovery. His consent to the removal of the 
property, then, whilst it amounts to the as- 
sertion of an interest in the forfeiture, should 
it be decreed, (for otherwise his consent was 
not worth asking,) cannot in any manner af- 
fect that interest In short, this is not a ease, 
where a jury would be justified in presuming 
a waiver. It is much more likely, that the 
plaintiffs were ignorant of their rights, than 
that, knowing them, they would voluntarily 
relinquish the chance of obtaining so consid- 
erable a sum of money. 
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(2) The letter from Sawyer to the defend- 
ant, written after the institution of this suit, 
is supposed to amount to a waiver, at least 
of his claim to any part of the recovery. 
Whatever other answer might he made to 
this objection, this is suiBeient, that the let- 
ter cannot be construed to apply to the claim, 
but merely to the suit, the institution of 
which, in his name, he disavows; and it is a 
fact, that, notwithstanding that letter, he has 
persevered in the suit to the present moment. 

If the plaintiffs are entitled, under the law, 
to a share of the forfeiture of this vessel and 
cargo, and have not waived their claim to it, 
the only remaining question is— 3. Are they 
entitled to recover any thing; and if any 
thing, how much, from tlie defendant? No 
evidence was given, nor is it eveu pretended, 
that any notice of this claim was given to 
the defendant, by the plaintiffs, or by any 
other person, uutil the institution of this sxiit, 
in November, 1817; before which time, 4,955 
dollars, the supposed share of the custom- 
house officers, had been paid; the other moi- 
ety was not paid into the treasury of the 
United States, before the year 1818. 

If the defendant had paid over the whole 
of the sum recovered to the United States, 
and the custom-house officers, before he re- 
ceived notice of the claim of the plaintiffs, he 
would not have been, liable in this action for 
any part of the sum which he had so parted 
with; because, being appointed by law an 
agent to receive, and to distribute the money, 
(where there is no informer,) between the 
United States and the custom-house officers, 
he was strictly in the performance of his duty 
in so distributing it, unless he had notice 
that there was an informer, and that an offi- 
cer of the revenue cutter was that informer. 
The law could never be so unreasonable, as 
to punish a public officer for doing what it- 
self had enjoined, unless a certain circum- 
stance existed, of which he had not notice. 
It is to be remarked, that the distribution of 
forfeitures, is to be in moieties between the 
United States and the custom-house officers; 
and that a different distribution is not to be 
made, unless there be an informer. Surely, 
then, if there be an informer, the collector 
ought to be apprized, before he makes the 
distribution, who he is. If, for want of such 
notice, the informer has lost his recourse 
against the collector, it is attributable to his 
own neglect; the consequence of which, it 
would be most unjust to permit him to shift 
from his own shoulders to those of the de- 
fendant. It is obvious, that the difficulty in 
tliis case arises from the uncommon circum- 
stance, that the information was given to 
the collector of a district, within which it 
was expected the seizure would be made, and 
where the suit for the forfeiture might have 
been lu'oseeuted; instead of which, the ves- 
sel, with her cargo, was sent by that collect- 
or, to the collector of another district, where 
the suit was instituted and the recovery ob- 
tained. In ordinai-y cases, the collector can 
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never be ignorant on whose information he 
acts, where there is an informer. The court 
is therefore of opinion, that the defendant is 
not liable to tbe plaintiffs, for any part of 
the money paid by him to the other officers 
of the custom-house, or of the share to which 
the United States are legally entitled. 

If the jury should be of opinion, .that the 
plaintiffs were, in point of fact, informers 
within the meaning of the act of congress as 
before explained, and that the defendant had 
not notice of the plaintiffs' claim, as in- 
formers, before the 4,935 dollars were dis- 
posed of; then, in estimating the damages to 
which the plaintiffs are entitled, they ought 
to deduct the sums actually paid to the naval 
officer and surveyor, the proportion to which 
he himself was legally entitled, (for the bal- 
ance is still in his hands,) and the proportion 
to which the United States were legally en- 
titled, from the net sum received by him, and 
your vei'dict ought to be for the residue. 
Thus— 

Amount of recovery, after costs and 
charges deducted $9,911 00 

Paid the naval officer and 
surveyor §3,310 00 

Share of the United 
States 2,477 87^^ 

Share of the collector. . . . 827 50 

6,615 371^. 

§3.295 621/; 

As to interest, which is claimed from thi' 
time this suit was instituted, the court leave- 
that question to the jury. 

The jury found for the ijlaintiffs $3,295.62yi 
if the court should he of opinion, &c. &c. 



Case No. 1S,407. 

SAWYER et al. v. STEELE. 

[4 Wash. C. C. 227.] i 

Circuit Court, D. Pennsylvania. April Term, 
1818. 

NON-INTEUCOI-'RSE — FORFEITURE — DISTRIBUTION 

OF Shake — Officers of Revenue Cutter 
— Assumpsit — Joinder. 

1. The officers of a revenue cutter may join 
in an action of assumpsit against the collector, 
for their proportion of a forfeiture, under the 
laws of the United States. 

[Cited in Boston & M. R. R. v. Portland, S. 
& P. R. R., 119 Mass. 500.] 

2. The general doctrine of the law as to join- 
der in actions. 

This was an action of indebitatus assumpsit 
brought by the plaintiffs, the officers of a rev- 
enue cutter, against the defendant, the col- 
lector at Philadelphia, for money had and re- 
ceived to their use, to recover their propor- 
tion of the forfeiture incurred by the Perse- 
verance, for a breach of the non-intercourse 
law. The jury found a verdict for the plain- 

1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of tlie United Sates, un- 
der the atipervision of Richard Peters, Jr., 
Esq.] 
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tills, subject to the opiuiou of the court, upon 
the question, whether the plaintiffs can join 
in the action. 

"WASHINGTON, Circuit Justice. The rule 
of law applicable to this subject, is laid down 
in Slingsby's Case, 5 Coke, 19, wliich has nev- 
er been departed from, to my knowledge. It 
is, that where the grantees are to take a joint 
interest in the thing granted, they must join in 
the action, although the covenant is made with 
them severally; and the reason assigned is, that 
a man cannot, by his covenant, unless in re- 
spect of several interests, make it first joint and, 
then several; but if the interests are severed, 
thed the covenant in respect thereof may be 
several. 1 East, 500. This rule is univers- 
al in its application to actions in form, ex con- 
tractu. But in eases of tort, or which sound 
in damages, two or more may join, though 
their interests be several, if the damages sus- 
tained are joint. Coryton v. Lithebye, 2 
Saund. 115; TVeller v. Baker, 2 Wils. 423; Win- 
terstoke Hundred's Case, Dyer, 370; Vaux v. 
Stewart, RoUe, Abr. 31; Brooke, Abr. "Join- 
der in Action," 103. The reason why, in these 
and similar cases, the parties mxist join, al- 
though their interests are several, is, that the 
damages cannot be apportioned between the 
parties, and as neither can sue for the whole, 
or for a part, tliey must join from necessity. 
But I take the rule itself to be universal, that 
where the legal interest is joint, the parties 
cannot sever in tlieir action, unless the inter- 
est is first severed; because if they might do 
so, the court could not know for which plain- 
tiff to give judgment. Where the reason ceas- 
es, the observance of the rule is dispensed 
with; and therefore, if one of two persons, 
having a joint interest, receives his proportion, 
this amounts to a severance, and the other 
may sue alone for his share. 1 Bsp. N. P. 
117. 

Keeping this rule in view, the court will 
proceed to the more particular examination of 
this case; and the only question will be, 
whether the grant of the proportion of the 
forfeiture for which this action was brought, 
is to be construed several or not. The eight- 
eenth section of the act of March, 1809 [2 
Stat 528], refers to the ninety-first section of 
the duty law [1 Stat C97], for the manner in 
which the penalties and forfeitm-es incurred 
under that act are to be distributed. The sec- 
tion so referred to declares, that all fines, pen- 
alties, and forfeitures, recovered by virtue of 
that law (and not otherwise appropriated) shall, 
after deducting all proper, costs and charges, 
be disposed of as follows; one moiety shall be 
for the use of the United States, and be paid 
into the ti'easury by the collector receiving 
the same: the other moiety shall be divided 
between, and paid, in equal proportions, to 
the collector and naval officer, and surveyor 
of tlie port, where the same shall Jbave been 
incurred: provided, nevertheless, that in all 
cases where the said penalties, &c. shall be 
recovered, in pursuance of information given 



to such collector by any person other than 
the naval officer or surveyor, the one half of 
such moiety shall be given to such informer, 
and the remainder thereof shall be disposed 
of between the collector and the other offi- 
cers. It i,s also provided, that "where the 
said penalties, &e. shall be recovered in con- 
sequence of any information given by any of- 
ficer of a revenue cutter, they shall, after 
deducting all proper costs and charges, be 
disposed of as follows: viz. one fourth part 
shall be for the use of the United States, and 
jiaid into the treasury thereof, in manner as 
before directed; one fourth part for the offi- 
cers of the customs, to be distributed as here- 
inbefore set forth; and the remainder to the 
officers of such cutter, to be divided among 
them agi'eeably to their pay." It is not to be 
controverted, that this would have been a 
grant of a joint interest to the officers of the 
cutter, if the words "to be divided among them 
agreeably to their pay," had been omitted; and 
then the inquiry is, how far those words oper- 
ate to sever the grant to those persons? What 
is the legal operation of these words? 

The plaintiff's counsel have contended, that 
the officers of the revenue cutter took a joint 
interest in' the proportion of the forfeiture to 
which they are entitled; and in support of 
their argument, they have relied princiiially 
upon the case of Ward v. Everard, 1 Salk. 
390, 1 Ld. Raym. 422, and other books where, 
the same case is reported. I agree that the 
words "equally to be divided," had they been 
used in the law under consideration, would 
not have severed their interests, and this opin- 
ion is founded upon a full examination of all 
the cases. Eisher v. Wigg, 1 Ld. Kaym. 622; 
Stringer v. Phillips, 1 Eq. Cas. Abr, 291; Hood 
v. Stokes, 1 Wils. 341; Itigden v. Vallier. 2 
Yes. Sr. 256; 2 Yent 365; Ward v. Everard, 
Cai-th. 340; 12 Mod. 227; 3 Bac. Abr. 195; 5 
Mod. 26; 2 Bl. Comm. 193; Den v. Gaskin. 
Cowp. 657. But it is to be observed, that all 
the cases which were cited at the bar upon 
this branch of the subject turned upon the 
effect of the words "equally to be divided," 
or others of like import I have met with 
none in which the distribution was unequal, 
as it is in this case; and I am strongly in- 
clined to think, that, upon Lord Holt's own rea- 
soning in Ward v. Everard, such a distribu- 
tion would have been considered by him as 
a severance of the interest granted. In short, 
I can discover in a grant of unequal interests 
to two or more persons, nothmg of that unity 
of interest, which is one of the character- 
istics of a joint tenancy. For, although there 
may be a joint tenancy, notwithstanding 
there should be an inequality of interest be- 
tween the parties in the estate granted; as 
for example, A and B may be joint tenants 
for life, and yet the fee be limited to one of 
, them; or there may be an inequality in the 
chance of survivorship, as where A and B 
are joint tenants for the life of one of them; 
yet this estate cannot be created where there 
is not a unity, or equality in the thing held in 
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joint tenancy; for if it were otherwise, tlie 
jus accrescendi would tie most unjust This 
inequality, it is true, may take place amongst 
partners by the law merchant; but there, 
there is no surviTOrship. 

But without pursuing this inquiry further, 
I feel no difficulty in deciding, that, if the 
joint interest was severed, so that the plain- 
tiffs took as tenants in common, they might 
nevertheless join in this action. It has been 
before stated, that joint tenants must, in all 
cases, join in actions ex contractu, and so 
must tenants in common, in actions for torts, 
where the wrong complained of is an entire 
joint damage. But although they must sever 
in an avowr^"^ for rent, yet it is unquestionable 
law that, in debt, or covenant, for rent, or 
upon any other contract relating to their in- 
terest, they may join, or sever, at their elec- 
tion, Slartin v. Orompe, 1 Ld, Raym. 341; 
Lit S. 316; Garth. 289; 3 Wils. 118; 2 W. 
BI. 1077; Harl-ison v. Barnby, 5 Term R. 
249; Kitchin v. Buckley, T. Raym. SO; 1 
Leon. 109; Kirkham v, Newsted, 1 Esp. N. 
P. 117. I do not recollect indeed, that this 
doctrine was controverted by the defendant's 
counsel, because the ground upon which he 
mainly relied was, that the grant to the offi- 
cers of the revenue cutter was, in its nature, 
several, as much so, as if a certain sum had 
been granted to each of the officers respec- 
tively. My opinion is different. I do not 
think that such an inference is warranted, 
either by the intention of the law apparent 
upon the face of it, or by a necessary con- 
struction of its language. 

As to the first,— the phraseology of the 
ninety-first section of the duty act is peculiar. 
The moiety intended for the use of the Unit- 
ed States, where there^is no informer, is to be 
paid into the treasury by the collector, and 
the other moiety is to be divided between and 
paid in equal proportions to t lie custom house 
officers. If there be an informer, other than 
an officer of the revenue cutter, then the half 
of the moiety before given to the custom 
house officers, is given to such informer. 
Now it seems most obvious, that in all these 
cases, the collector is to make the distribu- 
tion, and the interest of each person is clear- 
ly separated. But if the information be giv- 
en by an officer of a revenue cutter, one 
fourth of the forfeiture is declared to be for 
the use of the United States, and paid into 
the treasury in manner before dk-ected; one 
fourth for the officers of the customs, to be 
distributed as before set forth; and the re- 
mainder to the officers of th ; revenue cutter, 
to be divided among tnem agreeably to their 
pay. It is not to be paid to them, nor to be 
divided between and paid to them in equal 
proportions, as provided in the other cases; 
but it is given at once to the officers to be 
divided between them; so that the collector 
has nothing to do with the distribution, but 
may pay it to them, or to either of them, and 
leave them to divide it in the proportions 
marked out in the law. It would seem to be un- 



reasonable that the legislature should have 
imposed upon the collector the trouble of 
making a distribution among persons with 
whom he had no privity or connexion; and 
the risk to which he might have been exposed 
by making an erroneous distribution. The 
same reason does not apply to the payment 
of a definite sum into the treasury of the 
United States, or to an informer, and the dis- 
tribution of equal proportions amongst him- 
self and the other officers of his establish- 
ment. 

As to the second,— the grant is to the offi- 
cers of the revenue cutter, to be divided be- 
tween them. Here then is the unity of pos- 
session which constitutes a tenancy in com- 
mon. They hold in common until the division 
is made; and it is no argument to say that 
the parties knew their own in severalty, since 
by a plain calculation, it might at once be 
known to what sum each officer was entitled; 
for the possession of the money was still of 
the whole, until the division should be made. 
In the case of '^''ard v. Bverard. it was 
much more distinctly known to what sum 
each was entitled, and yet the grantees were 
decided to be joint tenants, the limitation of 
£20 a-piece being considered' as merely point- 
ing out the mode of distribution, without 
severing the grant So in Knight's Case, 
.and the case put in Co. Litt. 169b, of a grant 
of one co-parcener of a rent of £20 for equali- 
ty of partition to the other two, viz. £10 to 
each, the separate right of each is distinctly 
marked, and yet in both, the grantees took 
as joint tenants. These cases then are 
abundantly strong, to prove at least that the 
plaintiffs did not take severally. 

The case of part owners of a vessel is not 
inapplicable to the present subject. It is laid 
down la Abb. Shipp. 66, that they make but 
one owner; and in ease of injury done to the 
ship by the wrong or negligence of a stran- 
ger, they ought regularly to join in one ac- 
tion, at law, for the recovery of damages, 
which are afterwards to be divided amongst 
them, according to their respective intei'ests; 
although, if they sue severally, the defendant 
must take advantage of it by a plea in abate- 
ment, the rule being provided for his benefit, 
that he may not be harassed with the ex- 
pense of several suits. Now it is most appar- 
ent, that, although for the reason assigned 
they should all join in the action, yet, in point 
of interest, they are nothing more than ten- 
ants in common. If it be said that by permit- 
ting the plaintiffs in this case to unite their 
interests by bringing one action, survivorship 
might take place in case of the death of one 
or more of them, I would answer: (1) That 
this objection should have had its weight 
with the plaintiffs, who have voluntarily 
\mited; but that it comes with a bad grace, 
to say the least of it, from the defendant; 
and (2) that it was in the power of the plain- 
tiffs, by an agreement amongst themselves, 
to guard against such a consequence. 

Upon the whole, we are of opinion, that 



[21 Fed i Cas. page 589] 

this action was properly brought by all the 
officers, and that judgment should toe given 
in their favour. 



Case nSTo. 1S,408. 

SAWYER et al. v. SWITZERLAND MAR. 
INS. CO. 

[14 Blatchf. 451.] i 

Circuit Court, S. D. New York. May 18, 1878. 

Removai. of Causes— Jurisdictional Citizen- 
ship. 

Where the defendant removed a suit into this 
court, under section 2 of the act of March 3, 
1875 (18 Stat 470), on the groun^ that the 
defendant was a Swiss corporation, and that 
the plaintiffs, three in numher, were citizens of 
the state of New York, and it appeared that 
two of the plaintiffs were, when the suit was 
commenced, aUens and British subjects, and 
the third was a citizen of New York, the cause 
was, on the applications of the plaintiffs, re- 
manded to the state court, on the ground that 
the requisite jurisdictional citizenship must ex- 
ist as to each individual plaintiff. 
[Cited in Mackaye v. Mallory, 6 Fed. 751; 
Boyd V. Gill, 19 Fed. 147.] 

[This was an action by Samuel A. Sawyer, 
David L. Wallace, and Thomas Milla- against 
the Switzerland Marine Insurance Company on 
a policy of insurance. Heard on motion to 
remand.] 

Clarence A. Seward, for the motion. 
Simon. Sterne, opposed. 

BLATCBDFORD, Circuit Judge. The plain- 
tiffs, as copartners, brought this suit against 
the defendants, a corporation created by the 
republic of Switzerland, in the supreme court 
of New York, on a policy of insurance issued 
to the plaintiffs as copartners, by tlieir copart- 
nership name. The defendants instituted pro- 
ceedings, under the second section of the act 
of March 3, 1875 (18 Stat. 470), to remove the 
suit into this court, on a petition alleging that; 
when the suit was brought, the plaintiffs were 
citizens of the state of New York. An order 
of removal was made by the state court, and, 
a copy of the record having been entered in 
this court, the plaintiffs now move to remand 
the suit to the state court, on the ground that, 
when the suit was commenced, Wallace and 
Miller were aliens, and subjects of Great Brit- 
ain, while Sawyer was a citizen of the state 
of New York. The statute provides, that, 
when the suit is a suit in which there is "a 
controversy between citizens of a state and 
foreign states, citizens or subjects," either par- 
ty may remove the suit into the proper circuit 
court. I think that the views laid down in 
the various decisions of the supreme court, 
from Strawbridge v. Ourtiss, 3 Cranch [7 U. S.] 
267, to the Case of Sewing-Maeh. Cos., 18 
Wall. [85 TI. S.] 553, and which views were 
applied by this court in Petterson v. Qiapman 
[Case No. 11,042], to the case of a removal 
under the clause of the same second section 



1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted hy permission.] 
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which provides for the removal of a suit in 
which there is *'a controversy between citizens 
of different states," require that this application 
should be granted. The plaintiffs must all of 
them be citizens of a state, and the defendants 
must all of them be foreign citizens or sub- 
jects. The plauitiffs are not all of them cit- 
izens of a state. Two of the plaintiffs are 
aliens. The requisite jurisdictional citizenship 
must exist as to each individual plaintiff. Tie 
party on each side, though consisting of several 
individuals, is, for the purpose of removal, to 
be considered as one individual. It is the 
"party" who alone can remove the suit. This 
case stands in no different position from that 
which it would occupy if Sawyer had not been 
a member of the copartnership, in which case, 
the suit being one between foreign citizens on 
the one side, and foreign subjects on the other, 
the case would not be removable under the 
section in question. The rule is especially ap- 
plicable to a case like this, where the alien 
members of the copartnership are necessary 
parties to the suit 

An order must be entered remanding the 
case to the state court. 



Case Wo. 1S,409. 

SAWYER et al. v. TURPIN et al. 

[1 Holmes, 226.] i 

Chrcuit Court, D. Massachusetts. March, 1873.2 

Bankruptcy — Illegal Pbefekesce — Mortgage 
IN Exchange foh Deed — Four Months' Limit, 

1, A mortgage given by a debtor to his cred- 
itor within four months before the debtor's pe- 
tition in bankruptcy, in exchange for a deed of 
the same property given to the creditor more 
than four months before the petition, is valid 
against the deotor's assignees in bankruptcy, 
although the deed has not been recorded, and 
no possession under it been taken, before the eX' 
change.' 

2. A mortgage held void as against the as- 
signees in bankruptcy of the mortgagor; it 
having been ^ven within four months before 
his petition in bankruptcy, he being then insol- 
vent, to a creditor who had reasonable cause 
to believe him to be insolvent » 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts. 

[This was an action by Jabez A. Sawyer 
and others against Edward Turpin and oth- 
ers. From a decree in the district court for 
defendants (Case No. 12,410), plaintiffs ap- 
peal.] 

J. G. Abbott and Benjamin Dean, for appel- 
lants. 

Joshua D. Ball, for appellees. 

SHEPLEY, Circuit Judge. This is an ap- 
peal from so much of the decree of the dis- 
trict judge as directed the complainants to 
pay over to the respondents, Novelli & Co., 

1 [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 

2 [Affirming Case No. 12,410. Decree of cir- 
cuit court affirmed by supreme court in 91 TJ. 
S. 114.] 
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the proceeds of the sale under order of court, 
of a certain building described in the bill of 
complaint as situated on the northerly side of 
Atlantic street in Lynn. 

Certam real estate had been mortgaged by 
Jeremiah O, Bacheller, a bankrupt, whose as- 
signees are the complainants, on the twenty- 
seventh day of July, and the personal prop- 
erty, being the building above described, on 
the thirty-first day of July, to the defendant 
Turpin, for and in behalf of the other defend- 
ants, Novell! & Co. These mortgages were 
given as collateral security for a' debt due No- 
velli &. Go. from the bankrupt They were 
given within four months of the filing of the 
petition on the 22d of October, on which 
Bacheller was declared bankrupt. The dis- 
trict court [Case No. 12,410] found upon the 
evidence, that, at the date of these conveyan- 
ces, Bacheller was insolvent, and that the de- 
fendants had reasonable ground to believe 
him to be so. On this ground, the court de- 
cided that the conveyance of the real estate 
mortgaged on the 27th of July was void, and 
ordered the proceeds of the sale of that prop- 
erty to be paid to the assignees. Upon exam- 
ination of the evidence, we see no reason to 
doubt the correctness of this portion of the 
decree, or the accuracy of the conclusions up- 
on which it is based. 

If the chattel mortgage had been given un- 
der like circumstances and upon similar con- 
siderations, the same consequences would 
have followed. The chattel mortgage differs 
from the mortgage of the real estate, in the 
fact that it was given in substitution for a 
deed of the same property which had been 
received prior to June 9, and more than four 
months before the filing of the petition in 
bankruptcy. It is well settled, that an ex- 
change of security, even after the debtor is 
known to be insolvent, is perfectly valid, if 
the creditor, bj- the exchange, receives no 
more in value than he gives up. Stevens v. 
Blanchai-d, 3 Cush. 169. It is argued, that, 
as the deed sun-endered in exchange for the 
mortgage of the same property had not been 
recorded, and "no possession had been taken 
under it before the exchange of securities, 
the rights of the creditor must be determined 
upon the state of facts as they existed when 
he took the mortgage of July 31, and not at 
the date of the absolute deed of May 15, 
which he sm-rendered. 

The deed was valid as between the parties, 
without possession or record. Gen. St. Mass. 
c. 151, § 1. He migllt nave taken possession 
any moment, or have recordfjd it at any time 
before the exchange ot securities. The deed 
he surrendered before record was as good as 
the mortgage he received before that was re- 
corded. He obtained no other or greater se- 
curity than he gave up. He could have re- 
corded either of them, and have perfected his 
rights as against creditoi-s before any rights 
of creditors had intervened; and no rights of 
creditors had inten-ened when the exchange 
was made. The grantee does not appear to 
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have been benefited in a pecuniary way, or 
the general creditors injured, by the ex- 
change, and there was consequently no un- 
lawful preference. 
Decree of district court affirmed. 

[On appeal to the supreme court, the above 
decree was affirmed. 91 U. S. 114.] 



Case No. 12,410. 

SAWYER et al. v. TURPIN et al. 

[2 Lowell, 29; 1 5 N. B. R. 339'.] 

District Court, D. Massachusetts. Aug. 18, 
187L2 

Bankruptcy— Trader— IssOLVENCT — Condition- 
al Delivery — Fouit Months' Limit. 

1. A trader is insolvent within the meaning of 
the thirty-fifth section of the present bankrupt 
act [of 1867 (14 Stat. 517)] when he is unable 
to pay hip^debts as they mature in the ordinary 
course ot his business, and not merely when 
nis liabilities exceed his assets. 

[Cited in Strain v. Gourdin, Case No. 13,521.] 

2. A contract for the conditional delivery of 
goods to a debtor gives his creditors no title to 
them until the account for the same is paid. 

[Cited in brief in Cook v. Whipple, 55 N. Y. 
156.] 

3. Where a security by way of mortgage ia 
given more than four months before bankrupt- 
cy, a change in *he former substance of the 
deeds made within four months of the bank- 
ruptcy, will be protected if no greater valut? 
were put into the creditor's hands at that time 
than he had before. 

4. A mortgage given when a debtor was in- 
solvent and when his creditor had reasonable 
cause to believe hiiu to be so, is void if made 
within four months of the filing of a petition in 
bankruptcy, hence money received from the 
sale of the mortgaged premises must be ac- 
counted for to the assignee. 

[Cited in Avery t. Hackley, 20 Wall. (87 U. 
S.) 407.J 

[5. Cited in National Securitv Bank v. Price, 
22 Fed. 699, to the point tliat" a person is pre- 
sumed to intend the necessary consequences of 
his own acts, and any act wliereby he gives his 
creditor a preference must be presumed to have 
been made witli an intent to prefer.] 

Two bills ha equity by the assignee in 
banki-uptcy of J. C. Bacheller, of Lynn, 
against Novelli & Co., of Manchester, Eng- 
land, and their agent in tills country, E. Tui-- 
pin, alleging that at certain times mention- 
ed, and all within four months before the 
bankruptcy, Bacheller, being insolvent, made 
two mortgages of certain lands in Lynn, and 
a third mortgage of a house standing on 
leasehold land, and certain transfers of 
goods of the alleged value of twenty thou- 
sand doUai-s in gold, then in the bonded 
warehouses of the United States of Boston, 
to said Turpin as agent for Novelli & Co., 
with intent to prefer said last named de- 
fendants, they and their agent believing and 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted bv permis- 
sion.] 

2 [Affirmed in Case No. 12,409. Decree of 
circuit court affirmed by supreme court in 91 U 
S. 114.J 
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"having reasonable cause to believe that Baeh- 
eller was insolvent and intended a fraud on 
the act. The answers admitted thai, the 
mortgages were made as security for a large 
balance of account for goods sold, but de- 
nied all belief and reason to believe the in- 
solvency of Bacheller, and averred that two 
of the mortgages were given instead of two 
earlier conveyances of the same property 
which had been made more than four months 
before the bankruptcy, and which were can- 
celled when these now in controversy were 
given. As to the goods, the answei-s ad- 
mitted that transfers were made by Bach- 
eller to Turpin as agent of his principals 
on the books of the custom house, and set 
out the several dates thereof, and averred 
that the goods were on their way from No- 
velli & Co. to Bacheller when the sales were 
lawfully rescinded before the property had 
ever vested in Bacheller, and if the re-trans- 
fers were not valid, there was a right to stop 
the same goods in transitu, and that said 
goods had not been delivered to Bacheller at 
the time of his stopping payment The evi- 
dence tended to show that Novelli & Co. had 
for some years before July, eighteen hundred 
and sixty-eight, dealt largely with a firm of 
which Bacheller was a member, and when 
he began business by himself in eighteen 
hundred and sixty-eight he continued to send 
them large orders for goods such as he had 
always dealt in. The terms appear to have 
been that each invoice was to be remitted 
for within sixty days from its date. Early 
in eighteen hundred and sixty-nine Bacheller 
was largely in arrears to Novell! & Co., and 
continued to be so until his failure. He stop- 
ped payment in September and filed his peti- 
tion on the twenty-second of October, eigh- 
teen hundred and sixty-nine, the defendants 
appeai-ing by his schedule to be creditors to 
the amount of about forty-one thousand dol- 
lars, and held the securities mentioned in the 
bills. All his other debts were about six 
thousand dollars. 

. It appeared that in April, eigliteen hundred 
and sixty-nine, Novelli & Co. wrote to Turpin 
expressing their dissatisfaction with the state 
of Bacheller's account, and directing him on 
receipt of the letter to proceed at once to 
Boston and if there was still an overdue 
balance, "to induce, request or insist that he 
hands over to you as collateral security the 
notes and such other documents of value 
you can by any means obtain, to be held by 
you in safe keeping until such time as he 
can cover our overdue balance by remit- 
tance." They afterwards in the same letter 
say that they consider "the position of J. 0. 
B.'s affairs are not, in a commercial point of 
view, satisfactoiy," and state their reasons. 
On receipt of this letter Turpin went to Lynn 
and saw Bacheller, and obtained from him 
conveyances of the land on Bacheller street 
and of the shop on Exchange street, and a 
transfer of certain goods in the custom house 
as collateral security. And at the same inter- 
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view it was agreed that all goods that should 
arrive thereafter should be warehoused in 
Turpin's name until they were sold by Bach- 
eller, when Turpin should send withdrawal 
orders and Bacheller should sell the goods 
and remit the proceeds. This course of busi- 
ness was followed from that time, excepting 
that the remittances were made on account 
without special reference to any particular 
sales. Goods were so transferred to Turpin 
in May, June, August and September as they 
arrived, and were re-transferred by him as 
they were sold. "U^heu Bacheller stopped 

payment in September there were cases 

thus stored in Turpin's name, for a part of 
which he had sent on withdrawal ordei-s 
Avhich, on the failure, were sent back to him, 
and on the 'fourteenth of October he took the 
goods out of bond, paying the duties and 
chai'ges, and caused them to be sold. At the 
time of his failure the bankrupt's debt to 
Novell! & Co. was as large as it vas in May. 
On the twenty-seventh of July Bacheller 
handed to Turpin the mortgage of the house 
on Atlantic street as additional security. On 
the 31st of July Turpin brought the deeds 
which he had received in May to Mr. Bach- 
eller's clerk, who was to have them recorded, 
and the clerk said that it would be better 
to make some change in their form and ae- 
coi'dingly made out the mortgages which bear 
date thirty-first of July and were recorded 
in September. The delay for a month or 
more in recording the deeds was an .oversight 
on the part of the clerk. The title to the 
Bacheller street property proved to be defect- 
ive and the defendants realized nothing from 
that mortgage, so that the discussion was 
eventually confined to one mortgage of lands 
and one of personal property. 

J- G. Abbott and B. Dean, for plaintiffs. 

1. Bacheller was insolvent in May and 
ever after according to the accepted defini- 
tiori; for he could not pay his debts as they 
matured. Thompson v- Thompson, 4 Cush. 
127; Lee v. Kilburn, 3 Gray, 594, and cases 
cited. 

2. The defendants had notice of the insol- 
vency, because their own debt was overdue, 
and they were unable to obtain payment. 
All the correspondence shows this to be so, 
and besides, they were obliged to take se- 
curity on real estate for a balance which 
should have been liquidated as fast as it 
accrued. 

3. The defence that the new mortgages 
were given in exchange for the old fails, be- 
cause one was given for the first time July 
twenty-seven; another was for a bill of sale 
which was void, never having been recorded 
and no possession taken under it, and none 
of them were ever acted on. 

4. All transfers of merchandise made with- 
in four months of October twenty-second are 
void, because they were given to secure an 
antecedent debt, when the debtor was in- 
solvent and known to be so. The arrange- 
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ment cannot be dated back to May, because 
a mere executory contract for security does 
not suffice. This has been repeatedly decided 
by the supreme court of Massachusetts. 
Forbes v. Howe, 102 Mass. 427; Blodgett v. 
Hildreth, 11 Gush. 311; Paine v. Waite, 11 
Gray, 190; Simpson v. Carleton, 1 Allen, 109; 
Denny v. I>ana, 2 Gush, 160. 

5. The right of stoppage cannot be set up, 
because the defendants asserted a wholly dif- 
ferent and inconsistent title, under a new ar- 
rangement, by which the goods were to be 
held as security generally. 

X D. Ball, for defendants. 

1. The weight of the evidence is that the 
defendants had no reasonable cause to be- 
lieve the debtor to be insolvent until he actu- 
ally stopped payment in September. 

2. All but one of the mortgages was a mere 
change of security, which is valid. Stevens 
v. Blanchard, 3 Gush. 169. 

3. All the goods now in conti'oversy, ex- 
cepting one case, were transferred on their 
arrival simultaneously with the receipt by 
Bacheller of the bills of lading and invoices 
from Turpin, and therefore they were con- 
veyances of propexty which, but for this ar- 
rangement, the defendants would have with- 
held. It is like the instantaneous seizure 
which takes place when one mortgages back 
land to secure the payment of the purchase 
money, which, if done as part of the same 
transaction, gives the wife of the vendee no 
right of dower. At all events we had a right 
to stop the goods in the bonded warehouses 
in September, for the transit was not ended. 
Xorthey v. Field, 2 Esp. 613; Burnham v. 
Winsor [Case No. 2,180]; Donath v. Broom- 
head, 7 BaiT. [Pa. St.] 301; Motti-am v. Hey- 
er, 5 Denio, 629; Hams v. Pratt, 17 N. Y. 
249; Winks v. Hassall, 9 Bam. & C. 372; 
Kent, Comm. 547. The fact that Bacheller 
had transferred the goods to Turpin did not 
affect the right of stoppage in transitu as 
an independent right. JSTaylor v. Dennie, 8 
Pick. 198; Scholfield v. Bell, 14 Mass. 40; 
Grout V. Hill, 4 Gray, 367; Feise v. Wray, 
3 East. 94. 

LOWELL, District Judge. The thirty-fifth 
section of the bankrupt act [of 1867 {14 Stat. 
517)], so far as it relates to preferences, has 
jiot, as yet, been construed by the supreme 
court of the United States, but its meaning is 
as well established as it can be until it has 
passed that final ordeal, because the lower 
courts have been remarkably harmonious in 
their decisions upon it. A trader is insolvent 
within the meaning of that section when he 
is unable to pay his debts as they mature in 
the ordinary course of his business and not 
merely when his liabilities exceed his assets. 
The Massachusetts decisions under the law of 
that state have approved themselves to the 
judgment of the courts that_have had occasion 
to pass upon this part of the United States stat- 
ute, which is borrowed from that of Mas- 



sachusetts, and is presumed to have been en- 
acted with a full knowledge of its accepted 
judicial interpretation. It is equally well set- 
tled that when a trader is insolvent and 
knows it and expects or fears that he may at 
some future time be obliged to stop pay- 
ment, and at such a time gives security to one 
creditor, he must be presumed to intend to 
prefer that creditor, because this is the neces- 
sary result of his conduct, if what he expects 
or fears may happen to come to pass. And it 
does not relieve the act of this intent to prove 
that other motives may have co-operated to 
induce the act such as the pressure of impor- 
tunity or threats, or proceedings at law on 
behalf of the creditor so benefited. And if 
the creditor believed, or had reason to believe, 
in the insolvency of the debtor and that the 
security would be likely to make a preference, 
the ease is complete, if bankruptcy in fact oc- 
curs within four months. This state of law 
was assumed In the argument on both sides 
in this case, and the facts were discussed in 
view of it. Upon careful consideration I 
find it impossible to doubt that Bacheller was 
insolvent in the technical sense on the sixth 
of May. The correspondence and other evi- 
dence which the defendants have furnished 
with the utmost frankness show that they 
had reason to doubt his ability to pay with 
punctuality, and that they did doubt it. 
though they may have had full hopes of ulti- 
mate payment. They were aware that he was 
constantly in ai-rears to them and that his ex- 
cuses were unsatisfactory, and they feared 
he was over-trading, and speculating, which 
the event shows was probably true. Under 
these circumstances security is taken at the 
risk that bankruptcy may intervene within 
four months. 

As Bacheller did not petition until the 
twenty-second of October, it is plain that the 
assignment of May sixth cannot be impeach- 
ed. And the defendants insist that all the 
transfers of goods in bond and all but one 
of the mortgages were made in pursuance of 
that arrangement and date from that time. 
The plaintiffs contend on the other band that 
a mere executoiy contract to give security is of 
no avail unless the transaction is completed 
more than fom- months before the bankruptcy, 
and that each deed or assignment dates from 
the time it was made and not from the time it 
was agreed to be made. To the cases cited for 
this doctrine may be added Arnold v. Maynard 
[Case No. 561], and Bank of Leavenworth v. 
Hunt [11 Wall. (78 U. S.) 391]. Whatever 
may be the proper limitations of this rule un- 
der the bankrupt act, the rule itself does not 
apply to the several assignments of goods in 
bond, because the agreement of ilay sixth was 
not so much an undertaking to give security 
upon property to be thereafter acquired, but 
as a new contract, by which the deliveries of 
goods by seller to purchaser were to be con- 
ditional, so that Bacheller never acquired the 
title to these lastings excepting under the terms 
of the new arrangement, and his creditors had 
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no interest In them unless there should be a 
sui'plus after paying the balance due the de- 
fendants. If this is the fair construction of 
that agreement, it can only be impeached by 
evidence that the goods were already so far 
vested in Bacheller that there was no con- 
sideiation for the promise excepting the old 
debt, and such I understand to be the agree- 
ment for the plaintiffs. But the proofs are 
that the course of dealing even before May 
sixth, was to send the invoices and bills of 
lading to Mr. Turpm, ajid I see no reason to 
doubt that if this new arrangement had not 
been made he would have had the right to 
withhold the lastings not yet delivered, until 
his accoimt should be paid. It foUbws that a 
contract for their conditional delivery gives no 
just cause of complaint to Bacheller's credit- 
ors. 

So if security by way of mortgage was given 
in May, a change in the form or even in the 
substance of the deeds made within four 
months of the bankruptcy would be protected, 
If no greater value were put into the creditor's 
hands at that time than he had before. This 
is admitted; but it is urged that tlie bill of 
sale of the house given in May was void and 
could not form a legal equivalent for the mort- 
gage of July. The facts on this part of the 
case are not entirely clear, because the original 
bill of sale cannot now be found. It appears 
to have been drawn up by the bankrupt's 
clerk, and his impression, as well as Mr. Tur- 
pin's, is that it was not in form a mortgage. 
Still, it was given and received as a valid se- 
curity between the parties, and I am not pre- 
pared to say that it is shown to be void. The 
change of securities was considered to be a 
mere change of immaterial matters of form, 
without the least intent to vary the rights of 
the parties or of creditors, and I am of opin- 
ion that I cannot, in the present state of the 
evidence, imdertake to say that tlie surrender 
of the bill of sale was not a sufficient consid- 
eration even as against creditors for the mort- 
gage on the same property. Since the decision 
in Bank of Leavenworth v. Hunt, above cited, 
I cannot but feel some doubt whether the su- 
preme court would recognize the validity of an 
unrecorded mortgage of chattels; but my own 
opinion has been recorded in its favor and that 
case does not necessarily overrule it. But the 
mortgage of the house and land on Atlantic 
street stands differently. It was given for the 
first time July twenty-seventh, and was not in 
exchange for anything, and the debtor was then 
emban-assed and was known by tie defend- 
ants to be so, I do not recapitulate the evi- 
dence. It would seem that Bacheller must 
have had debts besides those contracted in his 
regular business, and it may be that the pay- 
ment of some of those debts is still more ob- 
jectionable in the view of the bankrupt law 
than any dealings with Novelli & Co. But 
with this I have no concern at present. That 
he was insolvent in the technical sense in July, 
and that the defendants had reason to believe 
him so I am constrained to hold upon the evi- 
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deuce exhibited in the records. The result is 
that the money realized from the mortgage of 
the land on Atlantic street must be accounted 
for to the assignees. The proceeds of sales of 
the goods and of the shop belong to the defend- 
ants. Let decrees be entered accordingly. 

[NOTE. Complainants appealed to the cir- 
cuit court, where the above decree was affirm- 
ed. Case No. 12,409. They then appealed to 
the supreme court, which affirmed the decree 
of the circuit court. 91 TJ. S. 114.] 
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SAXE et al. v. HAMMOND et al. 

[Holmes, 456; i 1 Ban. & A. 629; 7 O. G. 
781.] 

Circuit Court, D. Massachusetts. Jan., 1875. 

PaTEKTS— ISFKliTGEMBNT — COMBINATION — MASU- 

PACTOKE OP One Element — For What 
Use Intended — ^Pkaotioe. 

1. The manufacture of one of the elements 
of a patented combination, not proved to he 
made for use in connection with the other ele- 
ments, is not an infringement of the patent for 
the combination. 

[Cited in American Cotton-Tie Co. v. Sim- 
mons, 106 U. S. 95, 1 Sup. Ct. 57; Schnei- 
der V. Pountney, 21 Fed. 403; Snyder v. 
Bunnell, 29 Fed. 48; Syracuse Chilled 
Plow Co. V. Robinson, 35 Fed. 503; Hob- 
ble V. Jennison, 40 Fed. 890. Approved in 
Robbins v. Columbus Watch Co., 50 X<'ed. 
555. Cited in Morgan Envelope Co. v. Al- 
bany Perforated Wrapping Paper Co., 152 
U, S. 433, 14 Sup. Ct. 630.] 

2. A patent for the application to organs, &e., 
of any means of agitating the air "by agency 
external to the wind-chesti which shall not pre- 
vent the flow of the air past the reeds," so as 
to produce a continuous tremulous note, instead _ 
of a succession of notes, is not infringed by the' 
manufacture of a wooden fan capable of being 
so applied, unless the manufacture is proved to 
be for the purpose of such application. 

3. Where, in a suit in equity on a patent, no 
infringement is found, the court will not pass 
upon the question of the novelty of the pat- 
ented Invention. 

[This was a bill in equity by George G. 
Saxe and others against A. H. Hammond 
and others for the infringement of a patent.] 

Whitney & Betts, for complainants. 
Causten Browne, B. E. Valentine, and W. 
W. Blackmar, for defendants. 

SHEPLEY, Circuit Judge. This bill in eq- 
uity alleges that the defendants infringe cer- 
tain letters patent, reissued to the complain- 
ants, as assignees of R. W. Carpenter, on the 
5th of October, 1869, No. 3,065, for a "trem- 
olo" attachment to musical instruments. The 
defendants deny infringement, and allege 
prior knowledge and use of the patented in- 

1 [Reported .by Jabez S. Holmes, Esq., and 
by Hubert A. Banning, Esq., and Henry Arden, 
Esq., and here compiled and reprinted by per- 
I mission.] 







SAXE (Case No. 12,411j 



[21 Fed. Cas. page 594] 



vention by La Fayette Louis and others, more 
than two 3'ears before the date of the appli- 
cation of K. W. Carpenter; and also, that the 
same invention and discovery, and the same 
devices described in said patent, and substan- 
tial and material parts thereof, were patented 
on the eighteenth day of November, 1856, to 
La Fayette Louis. 

If the defendants could be held as infiin- 
gers of the Carpenter patent— if it be a valid 
patent, and not anticipated by the devices 
which were made and used by La Fayette 
Louis at Chicago and other places— it would 
be necessary, carefully, to consider and de- 
cide upon the probative force and effect of 
the testimony in relation to those devices of 
Ixiuis, which, if the testimony of the wit- 
nesses in relation to them is to be received 
with full credit, acted substantially as agi- 
tators to, or reflectors of, the waves or cur- 
rents of air passing through the reeds in the 
miisical instrument, and not as valves to in- 
terrupt the continuity of the musical notes. 
If they operated in the way first described, 
they would seem to have operated in the 
same manner, and with the like result, as Car- 
penter's fan-tremolo, although Louis appears 
to have been ignorant of the philosophy of 
the operation— a want of knowledge which is 
imputable as well to Carpenter, and even to 
those who have the benefit of the theories 
(which are only claimed to be theories, of the 
most learned scientists who have testified as 
experts on this subject). If, however, the 
evidence in this record is not sufficient to 
charge the defendants as infringers of the 
complainants' patent, it is not necessaiy to 
decide that question in this case. 

The defendants are manufacturers of sup- 
plies of materials which are elemental parts 
of organs and other musical instruments. 
They sell to the organ manufacturers. It is 
not claimed, that they have made any music- 
al instruments, or sold any, in which the 
tremolo attachments of any kind are arrang- 
ed, or to which they are applied in any man- 
ner. The complainants allege, that they (the 
complainants) have licensed large numbers of 
manufacturers to put these fans in their or- 
gans, and prove that they agreed to license 
every reputable manufacturer who should ap- 
ply. There is no evidence. In this record, of 
a sale to an unlicensed manufacturer of or- 
gans. The thing made by the defendants is 
shown by the exhibit produced in the case; a 
wooden structure of the simplest kind, which 
is, in itself, no infringement, and which, in or- 
der to constitute an infringement of the com- 
plainants' patent, must be placed by an un- 
licensed manufacturer in a musical instru- 
ment, and placed in a certain position in that 
instrument, external to the wind-chest. A re- 
volving fan is not new. All the defendants 
make, is a fan capable of being made to re- 
volve. The complainants claim, as their in- 
vention, the application of any means to the 
musical instrument whereby the air may be 
agitated to produce a tremulous note "by 



agency external to the wind-chest, which shall 
not check the flow of the air past the reeds," 
so as to give a continuous ti'emulous note, but 
not cut off the sound, and make a succession 
of notes, instead of a continuation of one note. 
Whether the fan made by the defendants, 
would infringe this claim, when placed in the 
instrument, depends upon the position and ar- 
rangement of it in the organ, whether or not 
it be placed external to the wind-chest; wheth- 
er it be placed so as to cut off the sound and 
produce a succession of notes, or merely to agi- 
tate the air and vary the musical notes, with- 
out interrupting their continuity. Even if all 
these alternative conditions were on the side 
of infringement, there must be the additional 
element of a sale, for use, by an imlicensed 
manufacturer, which is not proved in this case. 

The complainants rely upon the ease of "Wal- 
lace V. Holmes [Case No. 17,100]. Tliere can 
be no doubt as to the soundness of the conclu- 
sions of the court in that case, or the cogency 
of the reasons given by the learned judge 
(Woodruff), in his opinion. But without re- 
hearsing the facts in that case, it is sufficient 
to say, that they were veiy different from the 
case now before the court. The gist of the 
decision in that case was, that the actual con- 
cert of the makers of the different elements in 
the combination, was a certain inference from 
the facts in that case, and the distinct efforts 
of the defendants, to bring into use those ele- 
ments of the combination which comprised the 
whole invention, although they could not be 
used without adding one other element, were 
foimd to be proved. No such state of facts 
is proved in this case, as has already been 
shown. 

I must, therefore, repeat what I stated, to 
counsel, at the argument of the cause. As de- 
fendants only make one element of the patent- 
ed invention, in order to hold them guilty, I 
must find proof connecting them with the in- 
fringement. Different parties may all in- 
fringe, by respectively making or selling, each 
of them, one of the elements of a patented 
combination, provided those separate elements 
are made for the purpose, and with the intent, 
of their being combined by a party having no 
right to combine them. But the mere man- 
ufactiu-e of a separate element of a patented 
combination, unless such manufacture be 
proved to have been conducted for the pui-pose, 
and with the intent of aiding infringement, is 
not, in and of itself, infringement. A patent 
is valid for a new combination of old elements. 
A pei:son who uses one or more of the old ele- 
ments is not an infringer, unless he uses the 
new combination. Prouty v. Buggies, 16 Pet. 
[41 U. S.] 336, 341; Byam v. Farr [Case No. 
2,264]; Foster v. Moore [Id. 4,978]; Fames 
V. Godfrey, 1 Wall. [68 U. S.] 80. The use of 
a part, less tlian the whole, is no infringement, 

I infer, from the remarks of counsel at the 
argument, that, although defendants deny in- 
fringement, and do not waive this defence, it is 
desired that the court should pass upon the 
question of the validitj- of the interfering pat- 
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ents for the respective inventions of Louis and 
Carpenter. If the court should find the com- 
plainants* patent to he validj no decree could 
he nmde in their favor, as defendants do not 
infringe. To find the complainants' patent in- 
valid, in a case in which the defendants do 
not infringe, would partake too much of the 
nature of a moot case. 
Bill dismissed. 

[For other cases involving this patent, see 
note to Hitchcock v. Tremaine, Case No. 6,538.] 



Case ITo. 1S,41S. 

The SAXON. 

[4 Ben. 18.] i 

District Court, E. D. New York. Feb., 1870- 

Salvage — Derelict— Comfexsatioit. 

1. Fourteen men, the crew of a pilot boat, 
having heard that a schooner had been injured 
in a collision at sea, set out in search of her, 
and after cruising some days found her dere- 
lict, and succeeded after three days in towing 
her into New York, expending about ?160 in the 
service. Tlie schooner and her cargo were 
worth $4,000. 

2. The court awarded one-half as salvage, 
and added to it $100 and costs, on account of 
the libellants !>aving set out to search for and 
find the wreck. 

In admhralty. 

BENEDICT, Disti'ict Judge, This is an 
action instituted by the owners and crew of 
the pilot boat Henry E. Fish, to recover sal- 
vage for bringing in the schooner Saxon. and 
her cargo, found derelict at sea. The owners 
of the schooner and of her cargo have been 
represented in court upon the return of the 
process, and made oral claim to the property 
seized. No answer has been filed in behalf 
of the claimant of the vessel, and the ease 
has, by consent, been submitted for the ad- 
judication of the court upon the libel and 
answer of the claimants of the cargo and 
the deposition of the owners of the Saxon 
and of one of the salvors. From the evi- 
dence, it appears that the schooner, laden 
with lumber, was, on the 30th of December 
last, found by the pilot boat some seventy 
miles south of Sandy Hook, and twenty-five 
miles from land, then wholly derelict, and 
the sea breaking over her heavily. After 
some difficulty, a hawser was made fast to 
the wreck, but the weather was too rough to 
perKlit towing until the next day, when uie 
pUot boat started- to tow to New York. After 
considerable difficulty, she brought tne wreck 
inside the Hook, on Sunday, January 2d, 
and then, by employing a tug, safely moored 
it alongside a pier in New York harbor. 

The pilot boat, as it appears, started out 
in search of this wreck, having heard that a 
schooner had been injured in a collision, and 
ciiiised for some days in search of her. 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



It also appears that two other boats anu 
a brig had attempted to tow the wreck in, 
but had been compelled to abandon it The 
crew of the pilot boat numbered fourteen, all 
told. The value of the schooner, as she lies, 
is considered by her owners to be about ?1,- 
000, and the value of the cargo about §3,000. 
The pilots have expended in the service, and 
in taking care of the wreck, the sum of $160. 

Upon these facts, I shall award to the sal- 
vors fifty per cent, of the value of the prop- 
erty saved, to which I add ?100 and the costs, 
because of the circumstance that the sal- 
vors started out in search of the wreck, and 
continued the search until it was found. 
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SAXON VILIiB MILLS v. RUSSELL. 

p. Lowell, 450; 11 Int. Rev. Rec. 207.] i 

Circuit Court, D. Massachiisetts. May, 1870. 

Cdstoms Duties — Wool Esclosed in Hides — 
Method of Computing Cost. 

By the act of March 2, 1867 l14 Stat. 471], 
certain foreign wools were, upon their importa- 
tion, to pay a duty of three cents per pound if 
their value were twelve cents or less at the 
last port "whence exported to the United 
States, excluding charges at such port." Wool 
of this class cost less than twelve cents per 
pound in Buenos Ayres, whence it was import- 
ed, and was packed in hides which were of 
precisely the same value as the wool; and the 
bales were paid for in Buenos Ayres at their 
gross weight, including the hides, which were 
an article of value in the market here; Jield, 
the appraisers ought not to include the hides 
in their gross estimate of cost, and then to ex- 
clude their weight in ascertaining the cost of 
the wool per pound. 

Assumpsit [by the Saxonville Mills against 
Thomas Russell, collector] to recover back 
duties paid under protest. The ease was 
heard on an agreed statement of facts as 
follows:— 

The plaintiff company in this case, in 
April and June, 1868, imported into the port 
of Boston, from Buenos Ayres, two hundred v 
and sixty-three packages of Cordova wool. 
This wool was entered at the Boston custom- 
house during the months of April, May, and 
Jime.*lS68, and all of these entries for the 
pui-poses of this case, may be treated as one 
and the same entry. A copy of one of the 
invoices is hereto annexed, all of them be- 
ing substantially the same. This wool was 
in bales, formed of green hides. It was 
bought in the market of Buenos Ayres in the 
same condition as when entered here. The 
wool and hides were weighed together, and 
the plaintiff paid less than twelve cents pei- 
pound for the gross weight, and it was so 
stated m the invoice. Under the tariff law^ 
in force at the date of these importations, 
wool of this class, if of the value of twelve 
cents or less per pound, was liable to a duty 

1 [Reported by Hon. John Lowell, LL. J)., 
District Judge, and here reprinted by permis- 
sion. 11 Int. Rev. Rec. 207, contains only a 
partial report] 
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of three cents per pound. If of the value of 
more than twelve cents per pound, it was lia- 
ble to a duty of six cents per poimd. This 
wool was sent to the appraiser's office for 
appraisement. Previous to this, under date 
of April 9, 1868, the secretary of the treasury 
had issued a letter of instructions in regard to 
the appraisement of Cordova wool, of which 
the following is a copy: "The packing or bal- 
ing Cordova wool in hide covei's is not to be 
excluded in ascertaining the dutiable value 
under act of congress of Mai-ch 2, 1867. On 
arriving Into the United States, the usual al- 
lowance is made for tare, and the specific duty 
is assessed upon the net weight of the wool. 
The act of March 2, 1867 [14 Stat. 471], directs 
that the value of wools, for the piu*pose of de- 
termining the rate of duty to be found 'at the 
last port or place whence exported to the 
United States, excluding charges in such port.' 
It is therefore dear that the packing or bal- 
ing in hide covers as above stated not having 
been done in such port, is not to be excluded 
in ascertaining the dutiable value. The net 
pounds of wool, divided into the aggi-egate 
cost or value thereof, including the baling pri- 
or to the receipt at the last port of exporta- 
tion, will give the number of cents per pound, 
by which the rate of duty should be determin- 
ed." 

The appraiser at Boston, acting under this 
instruction, after examining the wool accord- 
ing to law, took the gross weight in the in- 
voice and deducted from it the estimated 
weight of the hides that formed the bales, 
and divided the amount thus found into the 
gross cost stated in the invoice, which gave 
more than twelve cents per pound, and he 
thereupon reported to the collector that the 
wool was liable to a duty of six cents per 
pound. The defendant thereupon assessed 
upon this wool a duty of six cents per pound, 
amounting to ten thousand six hundred and 
forty-four dollars and thirty cents (?10,644.30), 
which the plaintiff paid under protest, a copy 
of which is hereto annexed. Plaintiff appeal- 
ed to the secretary of the treasury in due time, 
who sustained the defendant, and in due time 
the plaintiff brought this suit to recover the 
excess of duty paid, amounting to five thou- 
sand three hundred and twenty-two dollars 
and fifteen cents ($5,322.15), being the diffei-- 
ence between three and six cents per pound 
upon the quantity of wool in question. Pre- 
vious to the letter of the secretary quoted, 
wool of this class and value had paid a duty 
of three cents per pound at this port. By 
the custom of trade, Cordova wool in Buenos 
Ayres can be, and is, bouglit in bulk, or in 
bales, as the purchaser prefers. The price per 
pound of the wool is the same whether bought 
in bulk or in bales; the hides being generally 
of the same value as the wool, the seller, 
when the wool is sold in the bales, receiving 
the same price per pound for his hides as for 
his wool; and after this wool is received here 
and unpacked, the hides are sold in the mar- 
ket to dealers. The wool in question did not 



of itself, without the ,hides, cost in Buenos 
Ayres the gross amount stated in invoice, and 
when the packings, i. e., the hides forming 
the bales, were removed, was not of said 
value. If the court, upon the facts, shall 
hold that the wool was subject to a duty of 
three cents per pound, then judgment shall 
be entered for plaintiff for five thousand 
tliree hundred and twenty-two dollars and fif- 
teen cents (?5,322.15) in gold, with interest 
and costs; otherwise, judgment for defendant 
for costs. 

M. B. Ingalls, for plaintiffs. 

This wool is dutiable by the act of March 2, 
1867 (14 Stat. 559), of which the part impor- 
tant in this case is, "Upon wools of the third 
class, the value whereof at the last port or 
place whence exported to the United States, 
excluding charges in such port, shall be twelve 
cents or less per pound, the duty shall be 
three cents per pound. Upon wools of the 
same class, the value whereof at the last port 
or place, &c., shaU exceed twelve cents per 
pound, the duty shall be six cents per pound." 
The last port was Buenos Ayres, and the case 
finds that the wool was worth less than twelve 
cents at that port. We can recover: (1) Be- 
cause the cost of baling is one of the charges 
at Buenos Ayres. (2) Because in ascertaining 
dutiable value, if the cost of the packages is 
to be included, its weight must likewise be 
included in dividing the weight by the price 
to arrive at the cost per pound. See Harding 
V. Whitney [Case No. 6,052] per Clifford, J., 
where the packing is included when it works 
against the importer; and we are entitled 
to the same rule when it works in om: favor. 

J. C. Ropes, Asst. Dist. Atty., for defendant. 

1. The cost of the hides was properly in- 
cluded In estimating the cost of the wool, Act 
July 28, 1866, § 9 (14 Stat 330), unless they 
are pai't of the charges in Buenos Ayres. The 
charges include only those expenses which 
are inciu'red after the purchase of the goods, 
and before and including the shipment. Grin- 
nell V. Lawrence [Id. 5,831]; Barnard v. 
Morton [Id. 1,005]; Warren v, Peaslee [Id. 
17,198]; Gant v. Peaslee [Id. 5,212]. The bal- 
ing, in this case, was done before the pur- 
chase, and perhaps before the wool arrived at 
Buenos Ayres. 

2. In ascertaining value the defendant sim- 
ply made the usual allowance for tare, as di- 
rected by Act July 14, 1862 (12 Stat. 558). 

LOWELL, District Judge. The general rule, 
as established by the statutes for finding^ 
dutiable value, is to take the value in the 
principal markets of the counti-y of exporta- 
tion, and to add the charges incurred to get 
the goods on board ship. The cost of packing 
is sometimes one of these charges, as in Bar- 
nard V. Morton [Case No. 1,005]. In other 
instances it forms a part of the price of the 
article, being itself of no value, as in Harding 
V, Whitney [Case No. 6,052]. Either way it 
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is commonly a part of the dutiable value of 
the goods. This statute, however, excludes 
the charges at the last port, and I am much 
Inclined to think that it is to he fairly inferred 
from the agreed facts that the haling is one 
of those charges. This point is not perfectly 
clear upon the evidence, and I therefore pass 
to the next 

Assuming that the cost of the article as 
bought included the cost of the hides, I am 
of opinion that the weight of the hide^ .ought 
not to be rejected in ascertaining what the 
wool cost per pound. The allowance for tare 
in assessing specific duties, is made for the 
very purpose of avoiding the injustice of re- 
quiring taxes to be paid on what is oi: ao 
value, and stands on the same reason as the 
like allowance between buyer and seller. Here 
there was no such allowance between the par- 
ties, because the covering was of equal value 
with its contents. If the weight of the cov- 
ering is rejected as tare, the government loses 
the duty on an article of value. It is true that 
in this particular instance the government 
would gain more than it would lose; but the 
rule must be uniform, and I apprehend that 
a shrewd importer might easily work such a 
rule to the great injury of the revenue. There 
is no question here of fraud, or of putting a 
fictitious value on the coverings in order to 
lessen the nominal value of the wool. The 
case finds that the wool whether baled or un- 
baled was worth less than twelve cents a 
pound, and that the additional cost of the 
wool when baled was due to the intiinsic 
value of the hides, and not to the expense of 
putting them on. 

Under these circumstances the collector 
ought to assess the hides for their appropriate 
duty as articles of merchandise, but not, at 
the same time, to reject them as tare. Or if 
the importers do not object, it is easier and 
of some advantage to the revenue, to follow 
the former practice of assessing the whole as 
wool. Judgment for the plaintiffs. 



Case Ko. 12,414. 

SAYLES V. CHICAGO & N. W. R. CO. 

[1 Biss. 468; 1 2 Fish. Pat. Cas. 523.] 

Circuit Court, N. D. Illinois. Feb., 1865. 

Patents — Abantjojiment — Delays in Patent 
Office — Equivalents — ^Novelty. 

1. A patentee can not he held accountable 
for the delays in the patent office, and the law, 
by its terms, provides for the perfection of 
imperfect and jnsuflBcient specifications, even 
after the patent issues. 

2. The law looks with indulgence upon the 
delays which arise from the circumstances of 
parties who may make an invention, and it is 
only when the invention is intentionally aban- 
doned or neglected, or the parties show, by their 
acts, that they have not done all that they can 
do, that the law declares that they shall not be 
protected. 

[Cited in Blandy v. Griffith, Case No. 1,529; 
Consolidated Fruit-Jar Co. v. Wright, Id. 

1 pKeported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



3.1S5; Goodyear Dental Vulcanite Co. v. 
Willis. Id. 5,603.1 
[See American Hide & Leather Splitting '& 
Dressing Maeh. Go. t. American Tool & 
Mach. Co., Case No. 302.] 

3. The doctrine of equivalents should he 
eriticallj^ scanned where there may be a dif- 
ference in relation to two machines, which, in 
some respects, operate by equivalent devices, 
and in other respects do not, to ascertain wheth- 
er one has become a practical machine while 
the other is not, 

4. When an improvement or a machine has 
been once made and used, it is not necessary 
that it should be used up to the time that an- 
other person may make a similar improvement. 
If it has been once .used, and is a practical im- 
provement or machine, no one else can claim 
to be the inventor. 

This was a bill in equity, filed to restrain 
the defendant from infringing letters patent 
[No. 9,109], for "improvement in railroad car 
brakes," granted to Henry Tanner, assignee 
of Lafayette F. Thompson and Asahel G. 
Bachelder, July 6, 1852. The invention con- 
sisted in the employment of a lever pivoted 
in the center under the middle of a car body, 
the outer ends of which were connected by 
rods to windlasses at each end of the car, 
while the brakes were attached on opposite 
sides by rods to points in the same lever, in- 
termediate between the ends and the pivot. 
In this way, by operating the windlass at 
either end, the brakes of both trucks were 
simultaneously applied. The claim is quot- 
ed in full in the opinion of the court. The 
brake ttsed by the defendant was the one 
known as the Stevens Patent Brake. 

S- A. Goodwin and C. M. Keller, for com- 
plainant. 

Blodgett & Winston and Grant Goodrich, 
for defendant. 

DEUMMOND, District Judge. The letters 
patent in this case were granted to Henry 
Tanner on the 6th day of July, 1852, cover- 
ing what is called the "double acting car 
brake." It is well known that cars were 
originally run with four wheels, a single car 
brake being usually applied to them to re- 
tard or arrest the progress of the train. It 
became very important, when the railroad 
companies began to run cars with eight 
wheels, to have the brakes applied in such a 
way as to save the employment of numerous 
brakemen, and operate simultaneously upon 
all the wheels of the car, and that this should 
be done by an application of force at either 
end of the car, so that one man could act as 
brakeman upon two cars, instead of having 
three or more. It is this object which, it is 
alleged, was accomplished in this instance 
by pressing the brakes on all the eight 
wheels of the car simultaneously by the ap- 
plication of a force at either end, by means 
of a windlass there placed. 

Although the patent was issued to Tanner, 
he was not himself the inventor, but this 
claim was set up by Bachelder & Thompson, 
Tanner being merely their assignee. The 
claim, as set forth in the specification, is this: 
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"What is claimed by us is to so combine the 
brakes of the two trucks "with the operative 
windlass or their equivalents, at both ends 
of the cars by means of the vibrating lever 
A, or its equivalent or mechanism essential- 
ly, as specified, as to enable the brakeman, 
by operating either of the -windlasses, to 
simultaneously apply the brakes of both 
trucks, or bring or force them against their 
respective ■wheels, and whether he be at the 
forward or rear end of the car." 

The case has been argued on. the part of 
the defendant chiefly, I may say solely, on 
the ground that these parties, Bachelder & 
Thompson, were not the original inventors 
of this improvement upon car brakes. It is 
also said that if the invention was ever made 
by them it was abandoned; that it was not 
prosecuted with that diligence which the pat- 
ent laws required. For tlie purpose of show- 
ing want of novelty on the part of Bachelder 
i^ Thompson, the defendant relies mainly on 
two, or, I may say, on one improvement in 
car brakes called Jlillholland's improvement, 
which was, it is conceded, prior in point of 
time to that of Bachelder & Thompson. 
Rome stress is also laid upon an improve- 
ment ilr. jS^ichols adopted in Connecticut, 
which, it is alleged, contained in several 
particulars the same principle as that of 
Bachelder & Thompson, and was used prior 
to the invention made by them. It becomes 
necessaiy therefore to ascertain when this 
improvement was first made by Bachelder & 
Thompson, and whether or not they aban- 
doned it The evidence in the case shows 
this to be the state of facts in relation to 
that matter: that Bachelder & Thompson, in 
Ihe fall of 1S46, substantially invented this 
method of applying the force to the car 
brakes, and that in June, 1847, they filed 
their application, with their model, and what 
purported to be specifications, in the patent 
ofiiee. They were not at all familiar with 
the method of obtaining a patent or with the 
law upon the subject, and they applied to a 
third party to assist them. The specifica- 
tions which were filed, or what purported to 
be such, in the office were drawn up in a 
loose and very imperfect manner. The oflace 
itself was then overwhelmed with business, 
and applications were not taken up until 
long after they' were filed. They, from time 
to time, called upjDn the gentleman whom 
they had requested to assist them, and let- 
ters were written to the patent office upon 
the subject, and in 1851, the application be- 
ing stUl pending, in reply to some letters that 
were written, the agent of Bachelder & 
Thompson was told that the drawings and 
specifications as set forth were insufficient, 
and the further prosecution of an application 
for a patent in the case discouraged. How- 
ever, upon a renewed effort on the part of 
Bachelder & Thompson, the officers in the 
patent office re-considered the subject, the 
specifications were rendered sufficient as was 
supposed, and a patent was finally issued. 



It thus appears that for several years, from 
1847 to 1852, this matter was thus suspend- 
ed in the patent office. The first question 
that occurs is, whether these parties had 
neglected or abandoned their improvement 
in such a way ai to make it public property, 
—and I think they had not. The whole testi- 
mony shows that they had not abandoned 
what they considered to be an improvement 
to which they had a right under the law. 
Certainly they cannot be held accountable 
for the delays in the patent office, and the 
law by its terms provides for the perfection 
of imperfect and insufficient specifications 
even after the patent issues. A question 
connected with this, is whether, when the 
application was made in June, 1847, there 
was substantially the improvement, the right 
to which was sought to be given to them by 
the letters patent in 1852;— and I think thei-e 
was. It is true there was a change in the 
specifications as perfected and as originally 
filed, more having been claimed in the orig- 
inal specifications. Still, I think it is clear 
that they claimed in their original specifica- 
tions substantially the method of combining 
the brake in the manner in which they set 
the claim forth in the last specifications up- 
on which the patent issued. Besides, the 
patent law looks with indulgence upon the 
delays which arise from the circumstances 
of parties who may make an invention, and 
it is only when the invention is intentionally 
abandoned or neglected, or the parties show 
by their acts that they have not done all they 
can do, that the law declares that they shall 
not be protected in their invention. There- 
fore I find that this invention was made in 
the fall of 1846, claimed by application in the 
patent office in June, 1847, and protected in 
law by the issuing of letters patent in 1852, 
Then, were they the first inventors of this 
improvement in car brakes? I leave out of 
view all that is said in the testimony of what 
is called the Springfield brake. No particu- 
lar stress is laid upon it in the argument of 
the defendant. It is not claimed or set up, I 
believe, in the answer. 

The first question is in relation to what 
is termed the "Nichols brake." I do not pro- 
pose to dwell at any great length upon the 
testimony as to the time when this brake 
was used. Mrs. Nichols, the wife of Mr. 
Nichols, (Mr. N. having died in 1850,) states 
in her deposition that her husband made a 
drawing of it in the spring of 1846. If so, of 
course the invention would be prior to that 
of Bachelder & Thompson, theirs not having 
been made until the fall of that year. But I 
think that the weight of the evidence is that 
the Nichols brake, was not invented until the 
spring of 1847, and was not applied until 
1848. We have constantly to bear in mind 
in weighing the testimony of witnesses who 
speak of circumstances occurring many 
years ago, the liability to mistake the par- 
ticular year unless they have some evidence 
of a documentary character or otherwise, or 
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some leading fact, as to whicli there can be 
no error, upon wliicU they may rely to show 
the particular time. 

This brake was applied upon what is term- 
ed a long baggage car. The witnesses Stock- 
bridge and Fields state that this car was not 
finished until the spring of ISiS. Various 
other witnesses differ as to the time, from 
Mrs. Nichols, and she difEers now herself in 
giving her deposition from what she stated 
when she gave her testimony in the railroad 
case, tried in New York, some years ago. 
Besides she took an account book to Melds 
and inquired of him as to the time her hus- 
band put on the brake, which shows that 
she really had no memory as to the time. 
Taking all the testimony together in relation 
to this Nichols brake, it is clear, the weight 
of it is, that this invention was not made by 
him prior to that of Bachelder & Thompson, 
even conceding that the two brakes are iden- 
tical,, as to which I give no opinion. 

The principal difficulty I have had in the 
case is in relation to the Millholland brake. 
One of the defendant's counsel has presented 
an argument in which he insists with much 
force and plausibility, that the Millholland 
brake contains substantially the same prin- 
ciple as the Bachelder & Thompson brake, 
and that it was carried into practical effect 
by its use upon the cars. 

We have, if I might be permitted to go out 
of the proofs in this case, a striking illustra- 
tion of the uncei-tainty of human memory as 
to the time when this Millholland brake was 
first applied. When this brake first came be- 
fore the court it was insisted, and apparently 
proved, I believe, that the Millholland brake 
was invented and used in 1842, Mr. Millhol- 
land says now tn his deposition that he made 
and used it in 1S43. But when we come to 
apply documentary evidence to the facts 
which are before us, I think it appears satis- 
factory that the Millholland brake was not 
used until ISio. But still if it were then used, 
and if it was a practical improvement, and 
similar in principle to that of Bachelder & 
Thompson, of course it prevents the patent 
of Tanner from operating. There is no doubt 
of this, that jMillhoUand did invent a brake 
which operated in certain circumstances up- 
on the two trucks l)y means of what is called 
a drum under the car, so that by the applica- 
tion of force at either end of the car, the 
wheels— all the eight wheels— were retarded. 
The main questions are, whether it was a 
practical and successful improvement, and 
whether it was abandoned as a mere experi- 
ment. There never was any patent applied for 
or issued. It is conceded and the proof clear- 
ly shows that it was never actually applied in 
any instance except upon one car, and I think 
it is clear that it was thrown aside and aban- 
doned by Millholland himself in 1845. And 
if it was not introduced until 1845, then in- 
stead of being used for eighteen months it 
was only used for a few months. The car 
upon which it was applied was used very 



seldom. It is also certain it did not operate 
satisfactorily, and the brakemen complained 
that when used on the car, the windlass 
chains would break, or the car was liable to 
be thrown off. The Millholland brake was, 
in some respects, different from the Tan- 
ner brake. In the first place it operated by 
means of a drum upon which turned the 
chains to which the levers upon the brakes 
were attached. The brake of Bachelder & 
Thompson operated by means of a horizontal 
vibrating lever. The brake levers are also 
differently arranged. In the case of Miilhol- 
land's brake the drum was rigid, the brake 
levers being pivoted in such a way that they 
did not operate with any degree of elasticity 
or self adjustability. In this respect it would 
seem as though the two brakes we. e different, 
but perhaps the "horizontal lever" of Bach- 
elder & Thompson's brake may be said to be 
equivalent to the drum of Millholland's brake. 
But I think the doctrine of equivalents should 
be critically scanned where there may be a 
difference in relation to two machines which 
in some respects operate by equivalent de- 
vices, and hi other respects do not, to ascer- 
tain whether the one has become a practical 
machine and the other not. For instance, in 
relation to the drum, the result shows that 
there were defects in the Millholland brake 
which prevented it from becoming a practical, 
useful brake. It was used and abandoned. 
The reason for that is given by a witness who 
says that it was in consequence of the rigid- 
ity of these various levers, or what might be 
called levers; that if there was any defect 
in the shoes in any way, so that on applying 
force to fixe windlass at either end, the pow- 
er would be applied to but one of the shoes, 
the strain would. tend to break the windlass 
chains, before there was sufficient pressure 
of the shoes upon the wheels. One of the 
great objects sought by Bachelder & Thomp- 
son in their improvement, was this: whether 
the wheels were running upon straight or 
cui-ved lines, the shoes would all press simul- 
taneously upon the wheels whenever force 
was applied, and by the elasticity of these 
vai'ious levers a defect in one of the shoes, 
would not prevent the contact of the othei's. 
Now I think these circumstances have great 
weight when we come to determine the ques- 
tion whether there was here an actual prac- 
tical improvement in the car brake which 
would prevent any one else from adopting a 
principle that might be in that brake, and 
thereby perfecting the device. 

I have come to the conclusion that there 
was not in this Millholland brake that kind 
of practical operating brake which would pre- 
vent any one else from obtaining a patent for 
a brake which would accomplish the object, 
which, it is clear, Millholland had in hia 
mind, but does not seem to have carried out 
into practical operation by the brake which 
he made and applied in 1845. 

I admit fully the law, as contended for by 
the counsel for the defendant, that when an 
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improyemeut or a maeliine has been once 
made and used, it is not necessaiy tliat it 
should be used up to the time that another 
person may make a similar improvement. If 
it has been once used, and is a practical im- 
provement or machine, no one else can claim 
to be the inventor. But in this case I think 
there was not that practical improvement of 
the brake discovered and used by ilillhoUand 
which would prevent these parties from ob- 
taining a patent for a brake such as that 
which was finally set forth in their specifica- 
tions. I would refer particularly to the tes- 
timony of the only expert introduced. It 
seems to me that he is a very clear-headed 
man, and his testimony sets forth with great 
distinctness the difference between the Mill- 
holland and Springfield brakes, and the brake 
of Tanner. And this difference which he re- 
fers to ought to have great weight when we 
come to consider M'hether, in point of fact, 
such a brake as Jlillholland used did really 
prevent any other person from obtaining a 
patent for a double acting brake similar, in 
some respects, but which would successfully 
arrest the progress of railroad traias. The 
conclusion to which I have come is that 
Bachelder & Thompson were the inventors of 
this improvement, for which letters patent 
were issued to Tanner; that they never aban- 
doned it from its discovery in the fall of 1846, 
and that there has been nothing shown in 
the evidence, which, fairly considered, would 
deprive them or their assignee of the right to 
it. 

No question has been made in relation to 
the infringement. It is denied in the answer, 
but it is not insisted on or pressed in the ar- 
gument. Of course in deciding this case I 
do not in any respect change the views which 
I announced on a former occasion, as to the 
distinction betiveen the Stevens and the Tan- 
ner brake. The only claim which the plain- 
tiff would have in this case would be for any 
damage which he may have sustained in eon- 
sequence of defendant having used the inven- 
tion of Bachelder & Thompson. But if the 
brake of Stevens, or of any other person, shall 
include the invention of Bachelder & Thomp- 
son as a part of his brake, the plaintiff wUl 
not be prevented from claiming damages for 
the use of that part. 

An interlocutoiy decree will be entered re- 
ferring the ease to a master, &c. 

[The above decree was reopened, and de- 
fendant allowed to introduce new evidence. A 
decree was again rendered for complainant 
July, 1871, and a reference again ordered. 
Case No. 12,415. After tiie report of the mas- 
ter, a decree for the whole amount was ordered 
in December, 1873 (ease unreported). On fur- 
ther rehearing, in September, 1875, the decree 
was reduced from $63,638.40 to §47,725 (case 
unreported). From that decree an appeal was 
taken to the supreme court, where the decree 
of the circuit court was reversed, and the cause 
remanded, with directions to enter a decree dis- 
missing the bill of complaint. 97 U. S, 554. 

[NOTE. For other cases involving this pat- 
ent see Mowry v. Grand St. & N. R. Co., Case 



No. 9,893; Sayles v. Louisville City R. Co., 
9 Fed. 512; Sayles v. Oregon Central Rv Co., 
Case No. 12,423; Sayles v. Richmond, F.' & P. 
R. Co., Id. 12,424; Sayles v. Dubuque & S. C. 
R. Co., Id. 12.417; Emigh v. Chicaffo, B. & Q. 
R. Co., Id. 4.448; Root v. Lake Shore & M. 
S. R. Co., 105 tr. S. 189; Hendrie v. Sayles, 98 
TJ. S. 54^.] 
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SAYLES V. CHICAGO & N. W. R. CO. 

[3 Biss. 52; 4 Fish. Pat. Gas. 584; 3 Chi. Leg. 
News, 329.] i 

Circuit Court, N. D. Illinois. June, 1871. 

Patents — Noxcser — Equivalents — Colorable 
Alteration — Negative Piioof. 

1. As a general rule the positive testimony of 
witnesses as to the existence of prior mechan- 
ism must outweigh merely negative proof. 

[Cited in Hawes v. Antisdel, Case No. 6,234.] 

2. The great utility of an invention being con- 
ceded, the fact that if used at all it was on a 
single car for some years, seems, unexplained, 
conclusive evidence against its existence. 

3. A man should not be deprived of the re- 
sults of a successful effort merely because some 
one else has come near it. 

4. If it be asked how often a mechanism 
shall be used to antedate a patented invention, 
the answer is, until that which is claimed as 
new in the patent is complete, although the 
thing may have been imperfect as an instru- 
ment or a machine. 

5. If it were manifest that the thing claimed 
in the patent were accomplished, one prior use 
would he sufficient to defeat the patent. 

[Cited in AUis v. Buckstafe, 13 Fed. 891.] 

6. If the construction of the thing itself 
demonstrates that it was within the principle 
of the patented invention, then, perhaps, no 
use of a prior device would be sufficient to 
destroy the novelty of that which was patented. 
It might then be said to prove itself. 

[Cited in Stitt v. Eastern R. Co., 22 Fed. 
651.] 

7. In most cases, sufficient prior use must 
be shown to prove that the mechanism will ac- 
complish what is claimed, and while this is true 
of a patented device, it is equally true of that 
by which a patent is sought to be defeated. 

8. Inventors of a combination are as much 
entitled to suppress every other combination 
of the same ingredients to produce -the same re- 
sults, not substantially different from what they 
have invented and caused to be patented, as 
any other class of inventors; and they have a 
right to invoke the doctrine of equivalents to 
that extent to sustain their invention. 

9. It must always be very much a matter of 
judgment to the eye, in the examination of two 
machines, and in observing their mode of oper- 
ation, whether the one, in the whole, or any 
of its parts, is a mere colorable or formal al- 
teration of the other. 

10. If a patentee has invented a combination 
of two or more old things so as to produce a 
new and useful result, then he has the right 
to treat as infringers all who have used his in- 
vention in order to accomplish something more 
or better, when, without the aid of such inven- 
tion, it could not be effected. 

11. The principle of the Tanner brake, as 
invented by Bachelder & Thompson, and as 
patented, is the combination of the two series 
of brakes, (counting the brakes at each end of 



1 [Reported by Josiah H. Bissell, Esq., and 
by Samuel S. Fisher, Esq., and here compiled 
and reprinted by permission.] 
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•the car as a series,) with each other and with 
the windlass at each end, so that all the brakes 
can bo applied at once at either end, by the 
brakeman. 

12, Bachelder & Thompson were the first 
to successfully make this combination. 

In equity. 

This -was a rehearing of the case of Sayles 
TT. Chicago & N, W. R. Co. [Case No. 12,414]. 

West & Bond and S. D. Cozzens, for com- 
plainants, 

H, W, Blodgett and B. R, Curtis, for de- 
fendants. 

BRTJMMOND, Circuit Judge. This case 
was before the court some years since, and 
4in opinion given upon the points then sub- 
mitted and argued. * 

The court then decided that Bachelder & 
Thompson were the inventors, in 1846, of the 
-combination described in their specifications 
■of the brakes of the two trucks with the 
operative windlasses by the means designat- 
■€d, so that the brakeman, by operating either 
windlass at. the end of a railroad car, could 
apply the brakes of both trucks simultane- 
■ously to the wheels to which the brakes were 
respectively attached; and that the patent 
which was issued to Henry Tanner, the as- 
signee of Bachelder & Thompson, in 1852, 
was valid. 

This decision was of course made on the 
■case as then presented, and on the proofs 
then before the court. The question of in- 
fringement was not at that time seriously 
•controverted, and an interlocutory order was 
made, referring the case to a master. After- 
wards an application was made to open this 
decree because of new evidence discovered 
affecting the question of novelty of the claim 
of Bachelder & Thompson, and the court per- 
mitted additional proofs to be taken. 

The case has been again argued upon the 
new evidence, and upon the last argument it 
Ms been insisted that the defendant does 
not infringe the Tanner patent, even if valid. 

The new evidence relates mainly to two 
Ijrakes, which, it is alleged, anticipated the 
■discovery of Bachelder & Thompson, 1st. 
"The brake upon the car John Tyler used on 
the Camden & Amboy Railroad. 2d. The 
•Stanley-Talson brake used on the same road. 

In 1843, Mr. Tyler, then president of the 
United States, made a visit to the Eastern 
■states, and a car was fitted up with unusual 
•effort and expense to carry the president over 
the Camden & Amboy Railroad, on his way 
•east 

This car was so unique among the cars of 
the time that it thenceforth bore the name 
•of the president. As a part of its appoint- 
ments the defense claims that it had a double 
brake, combining the two trucks, and operat- 
ing in the same way and producing the same 
-effect as the Tanner brake. If that were so, 
then undoubtedly it anticipated the invention 
-of Bachelder & Thompson, because it is cer- 
;tain "that this special car was constructed, 
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and conveyed the president over the Camden 
& Amboy Railroad, in 1843. The serious 
question, therefore, on this part of the case 
is, when was the double brake put on the 
John Tyler car? 

The evidence is curious on this point. Sev- 
eral witnesses, many of them undoubtedly 
with full conviction, declare that the car had 
the double brake on when it started out in 
1843, and when tlie president rode on it. 
Many others declare that the double brake 
was not put on the car till 1851, and that it 
was the ETodge brake, an invention subse- 
quent in time to that of Bachelder & Thomp- 
son, now covered by the Tanner patent, and 
hence generally called the Tanner brake. 

It is necessary to determine in the midst 
of this great conflict of evidence, where the 
truth is, in the judgment of the court; and 
looking at all the facts bearing on the point, 
I think that. the witnesses who state that the 
double brake, combining the two trucks in 
the manner of the Tanner patent, was on the 
John Tyler car in 1843, are mistaken, or tes- 
tify untruly. 

It is said that the evidence for the defense 
in this particular is positive, and on the 
other side negative; that is so, and if it de- 
pended upon that circumstance alone, then 
it might be the positive testimony would out- 
weigh the negative. But there are various 
well established facts inconsistent with this 
positive evidence. It is clear in the elsam- 
inations which were made among the em- 
ployes of the Camden & Amboy Railroad, 
growing out of the suits at Albany, brought 
by Mr. Tanner against the New York & Erie 
Railroad Company, and the Hudson River 
Railroad Company, which were numerous 
and thorough, that the double brake on the 
John Tyler car did not assume a tangible 
shape then, though application was made to 
some of the witnesses who now assert its 
existence in 1843. These examinations were 
made in 1853 and 1834, and seem to have 
been conducted in entire good faith to ascer- 
tain facts to enable th6 railroads to defend 
against the Tanner patent. The defense was 
unsuccessful. 

The testimony tending to establish the at- 
tachment of a double brake to the John Ty- 
ler car in 1851, is of itself in the natm-e of 
positive evidence, and therefore is entitled 
in effect to the consideration of that kind of 
evidence. 

There is one fact established which, unex- 
plained, seems to be conclusive upon this 
part of the ease. The counsel for the de- 
fense do not controvert the value or the util- 
ity of the Tanner brake. Now, if there was 
such a bralce in substance or effect on the 
car referred to, then it was not attached to 
the other cars of the Camden & Amboy Rail- 
road, because the proof appears ample that 
some years after 1843 the cars of the rail- 
road company were run generally with the 
single brake alone; and if it were ti'ue that 
a double acting brake of the kind included 
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in the model of the John Tyler car produced 
at the hearing, existed in 1843, it is scarcely 
possible to doubt tliat it would have gone in- 
to general use at once on the road. 

In addition to this, many of the witnesses 
for the defense, who originally spoke with 
as much confidence as any others, aftenvards 
retracted, and admitted that they were in er- 
ror when they asserted the double acting 
bralie was on the Camden & Amboy Rail- 
road in 1843. 

The testimony shows that in 1842, a man 
by tlie name of Stanley made and applied a 
brake in some respects, at least, similar to 
that of the Tanner brake. 

The materials of which it was composed 
were too slight, and it proved a failure. Aft- 
erwards one Talson strengthened them, and 
perhaps made some slight changes, and the 
brake was used on several occasions. It 
.seems afterwards to have been thx'own aside. 
For this different reasons have been given. 
The position taken that the John Tyler car 
brake, as claimed, and the Stanley-Talson 
brake, also as claimed, were continued in use 
for several years after 1842 and 1843, I con- 
sider not sustained by the evidence. There 
was no successful practical double brake on 
the Camden & Amboy Kailroad in operation 
prior to the invention of Bachelder & Thomp- 
son. 

It is the history of inventions that when 
different persons are exploring or experiment- 
ing in the same field, many efCorts which ul- 
timately turn out to be failures often come 
very near success; and when other efforts 
have proved successful, these last should not 
be deprived of the results of success simply 
because others have come near to them. The 
fact that the Camden & Amboy Railroad was 
without a successful double acting brake till 
the Hodge bi-ake was introduced, is strong 
evidence against the claim set up now both 
for the brake of the John Tyler car and that 
of Stanley & Talson. It is asked how often 
shall a brake be used to antedate the inven- 
tion of Bachelder & Thompson? The answer 
is, until that which is claimed as new in the 
patent is complete, although the thing may 
have been imperfect as an instrument or a 
machine. If it were manifest that the thing 
claimed in the patent was accomplished, one 
use would be sufficient. If the construction 
of the thing of itself demonstrated that it was 
within the principle here stated, then per- 
haps no use need be established. It might 
then be said to prove itself. But in most 
eases suflacient use must be shown to prove 
it wUl accomplish what is claimed; and 
while this is generally true of a patent, it is 
equally true of that by which a patent is 
sought to be defeated; otherwise it rests in 
the region of mere experiment. 

The argument that there has been no in- 
fringement is this: Brakes had been applied 
to the trucks of railroad ears; they had been 
connected together, therefore Bachelder & 
Thompson could only claim some peculiar 



method of making the connection. All other 
methods were left open, and if the connec- 
tion of the brakes was in a different way 
from that of Bachelder & Thompson, then 
there could be no infringement. The defend- 
ant's brake— that of Stevens— has a different 
mode of connecting the two systems of 
brakes, consequently there is no infringement.. 

We must bear in mind that the principle of 
the Tanner brake is the combination of the- 
two series of brakes, counting the brakes at 
each end of the cars as a series, with each 
other and with the windlass at each end, so- 
that all the brakes can be applied at once at 
either end by the brakeman. This combina- 
tion is produced by means of what is termed 
a vibi-ating lever, essentially as specified, and 
fthe question is, whether the Stevens brake^ 
that being used by the defendants, accom- 
plishes the same result by analogous means 
or equivalent combinations within the terms 
prescribed by the supreme court in the case- 
of McCormick v. Talcott, 20 How. [61 U. S.l 
402. The view the court took of the Stevens 
brake on a former occasion was that it was 
distinct from the Tanner brake in this: T^at 
by some new and original devices Stevens 
obtained an equality of force upon the 
brakes, thus retarding the wheels unifoi-mly, 
Emigh V. Chicago, B. & Q. R. Co. [Case No^ 
4,44S]; and therefore the Stevens patent was 
sustained. That case went to the supremo 
court of the United States. There was a dif- 
ference of opinion in the court on some of the 
points decided in this court, and the case 
was never reported, the decree being affirmed 
by a divided court; but it is tmderstood that 
the court was unanimous in sustaining the 
validity of the Stevens patent The only 
question, therefore, is whether the Stevens 
brake, as constructed and operated, embodies,, 
in effect, the invention of Bachelder & Thomp- 
son by combining the brake series of the dif- 
ferent trucks with the windlasses, so that 
tney can be operated at once from either end 
of the car. The rule laid down upon the sub- 
ject of infringement by the supreme court of 
the United States in the ease of Seymour v. 
Osborne, 11 Wall. [78 U. S.] 516, is that in- 
ventors of a combination are as much entitled 
to suppress every other combination of tht>- 
same ingredients to produce the same result 
not substantially different from what they 
have invented and caused to be patented, as 
any other class of inventors, and they have a 
right to invoke the doctrine of equivalents 
to that extent to sustain their invention. 

It must always be very much a matter of 
judgment to the eye in the examination of 
two machines and in observing their mode 
of operation, whether the one, in the whole 
or any of its parts, is a mere colorable or 
formal altei-ation of the other. If a patentee 
has invented a combination of two or more 
old things so as to produce a new and useful 
result, then he has a right to treat as infrin- 
gers all who have used his invention in order 
to accorbplish something more or better^ 
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•when without the aid of such invention it 
could not he effected. 

According to the view which the court takes 
of the evidence, Baehelder & Thompson first 
successfully combined the two systems of 
brakes with each other and with the wind- 
lasses, so that all the brakes could be applied 
at either end of the car. This was their in- 
vention, secured by letters patent to Tanner. 
No one else had the right to take what maj 
be termed the Inventive principle of this 
combination, use it and evolve something dif- 
ferent and better by additional devices for 
which last a patent could be sustained. This 
we think Stevens did. What he invented he 
has a right to retain under his patent, but he 
cannot use the invention of Baehelder & 
Thompson without the consent of the pat- 
entee or his assignee. 

The court took this view of the case before, 
though the question of infringement was not 
specially pressed on the former argument, 
^nd the court, though it may be admitted dt is 
a point of some nicety, has seen no reason to 
change its opinion. 

It may be that the invention of Baehelder & 
Thompson, without the improvement of Ste- 
vens superadded, may not be of very great 
value, but that question is not now before us 
for decision. That will be considered when 
the proofs upon that point are taken and re- 
ported to the court 

Decree accordingly and reference to a mas- 
ter. 

At the coming^ in of the master's report, July 
31, 1873, assessing the damages as against the 
"Chicago and Northwestern R. R. Co., at S63,- 
638.40, the defendant filed 13 exceptions, which 
are now (November, 1873,) on hearing before 
Judge Drummond. This case is a test case, 
nearly all the railroads in tie country being di- 
rectly or indirectly interested in it. 

[A decree for the whole amount was rendered 
in that ease (unreported). On further rehear- 
ing, in September, 1875, the decree was redu- 
ced from $63,638.40 to $47,725 (case unreport- 
ed.) From that decree an appeal was taken 
to the supreme court, where iiie decree of the 
circuit court was reversed, and the cause re- 
manded, with directions to enter a decree dis- 
missing the bill of complaint. 97 XT. S. 534.] 



Case Wo. 12,416. 

SATLES V. CHICAGO, B. & O- B. CO. 

[Cited in Sayles v. Richmond, F. & P. R. Co., 
Case No. 12,424. Nowhere reported; opinion 
not now accessible.] 



Case ISTo. 1S,417. 

SAYLES V. DUBUQUE & S. C. R. CO. 

[5 Dill. 561; 3 Ban. & A. 219.] i 

Circuit Court, D. Iowa. Feb., 1878. 

Patents— JoRisniOTiOK in Equity — Assignment 
— Extension of Patent— Statutes 
OF Limitation. 
1, Equity has jurisdiction of a bill by a pat- 
entee against an infringer which seeks a dis- 

1 DReported by Hon. John F. Dillon, Circuit 
Judge, and by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here compiled and re- 
printed by . permission.] 
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covery and account of profits. See Stevens v. 
Kansas Pac. By. Co. [Case No.. 13,401]. 

2. The assignment by the patentee to the 
plaintiff, set out in the bill, lield to give the lat- 
ter the whole benefit of lie invention, includ- 
ing any extended term. 

3- The patent in question Tield, on demurrer, 
to have been extended at the instance and for 
the benefit of the inventors. 

4. The act of congress of 1870, § 55 [16 Statu 
206], as to limitation of actions for infringe- 
ments of patents, construed, and held to bar 
any claim in respect of the original patent. 

5. Whjether state statutes of limitation apply 
to suits for infringement of letters-patent, 
quaere? 

V [See Anthony v. Carroll, Case No. 487.] 
[Cited in May v. Buchanan Co., 29 Fed. 
472.] 

6. The defendant company is not liable for 
the profits made by a predecessor company. 

Letters-patent [No. 9,109] were issued July 
6th, 1852, extended July 5th, 1806, to Henry 
Tanner, for an improvement in railroad car 
brakes. The extended term expired July 6th, 
1873. The plaintifiE [Thomas Sayles] is Tan- 
ner's assignee. On Februai*y 5th, 1877, he 
filed his bill in equity, stating that the de- 
fendant has used the invention and derived 
large profits therefrom, and praying a dis- 
covery thereof and an account, etc. The de- 
fendant filed a general and special demurrer 
to the bill. 

A. H. "Walker, for plaintiff. 
George Payson, for defendant. 

Before DILLON, Circuit Judge, and LOVE, 
District Judge. 

PER CURIAM. We have considered the 
points- made in ai'gument upon the demurrer 
to the bill. We have no time to elaborate 
our views. It must suffice to state our con- 
clusions. We do this at this time so that the 
cause may proceed. These conclusions are 
not, on all the points, so fixed as to preclude 
further argument and consideration on the 
final hearing. The views which we now en- 
tertain of the questions made, are as fol- 
lows: 

1st— As to the jurisdiction of equity over 
the bill. Although the original and extended 
term of the letters-patent had expired before 
this suit was brought, we think the bill can 
be maintained in equity, on- the ground that 
it seeks a discovery and accounting for prof- 
its made by the defendant's use of the plain- 
tiff's property, which profits, if not trust 
moneys strictly, are of that nature, and nec- 
essarily require an Investigation, which a 
court of law is not so competent to make as 
a court of equity. 

2d— As to the effect of the assignment to 
Taimer of AprU 1st, 1852. By an amend- 
ment to the bill of complaint, it appears that 
on the same 1st day of April, 1852. Tanner ex- 
ecuted an instrument to the inventors, 
Thompson & Baehelder, by which the latter 
were to participate in the gains and benefits 
which should accrue to Tanner hy reason of 
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their assignmeut to him. Under tlie bill as 
iimeudecl, we are of the opinion that the said 
assignment of April 1st, 1852, by the in- 
ventors to Tanner, was intended to give to 
tlie latter the whole benefit of the invention, 
including the original term and any extended 
term. 

3d— As to the extension of the patent on 
the yth day of July, 1866. Assuming that 
Tanner executed a cotemporaneous agree- 
ment, such as is alleged in the amendment 
to the bill, the administrator of one of the 
inventors, and the other in person, having 
petitioned for the extension of the said pat- 
ent, we are of opinion that it was within the 
competency of the commissioner of patents 
to grant such extension, since it was made at 
the instance of the inventors, and would in- 
ure to their benefit. Under these circum- 
stances, although the legal title in the exten- 
sion might be in the patentee, Tanner, the 
inventors would have a clear, equitable inter- 
est in it; thus satisfying the policy of the law 
in the encouragement and reward of invent- 
ors. 

4th— As to the statutes of limitation. We 
iire inclined to the opinion that the state stat- 
ute of limitation has no application to suits 
in respect of the rights granted by letters- 
patent for inventions, but we leave the ques- 
tion open to further discussion. This bill 
was brought in February. 1877; the original 
term expired July 6th, 1866; the extended 
term July 6th, 1S73. The act of congress of 
1870, § 55 [16 Stat 206], prescribed that "all 
actions shall be brought during the term for 
which the letters-patent shall be granted or 
extended, or six years after the expiration 
thereof." This limitation continued in force 
until the 1st day of December, 1873, when 
the revised statutes took effect, repealing it. 

Since the original and extended term of a 
patent may be, and often is, held by difEer- 
ent persons, and since the language of the 
limitation statute of 1870 is ambiguous, in 
view of the injustice to defendants of requir- 
ing them to account for profits made any 
time since the date of the original patent, in 
1852, a period of twenty-five years, when the 
proofs may be lost, we are of the opinion 
that their right is barred to recover for prof- 
its or damages during the original term. An 
inquiry of profits or gains within a period of 
five years is difficult, as the profits gained 
depend upon many conditions. When we 
come to carry such an investigation back for 
almost a quarter of a century, accuracy of re- 
sults is almost impossible, and the laches of 
a patentee coming forward at such a late date 
does not give him a very favorable position 
in a court of equity. 

What is the proper rule to measure com- 
pensation in a court of equity, is a question 
not arising on the demurrer, and is not im- 
plied from the above use of the words "prof- 
its" and "gains." 

5tli— As to the liability of the present com- 
pany to account for profits made by the prior 



company. On its face the bill shows no lia- 
bility of the present company for the profits 
gained by the former company. This liabil- 
ity is based upon an allegation of merger. 
What is meant by that, in a legal sense, as 
applied to these two corporations, we do not 
know or understand. If any facts exist 
which make the present company liable for 
the acts of the former company in respect of 
this patent, such facts ought to be stated in 
the bill. The amendment to the bill, in this 
regard, shows no liability on the part of the 
present company for the use of the patent b.v 
the prior company. The plaintifiF has not es- 
tablished his debt or claim against that com- 
pany by a judgment. That company is not a 
defendant here. No facts are stated shov/ing 
that the property of the prior company, 
which was acquired by the defendant com- 
pany, was taken with a trust fastened on it 
to pay the debts of the prior company. 

An entry will be made on the demurrers in 
conformity with these views. Ordered ac- 
cordingly. 

[For other oases involving this patent, see 
note to Sayles v, Chicago & N. "V\^ Ry. Co., 
Case No. 12,414.] 



Case No. 12,418. 

SAYLES V. ERIE RY. CO. 

[2 N. J. Law J. 212.] 

Circuit Court, D. New Jersej-. May 23, 1879. 

Pleading ix Equity— Plea— Replioation — Cor- 
porations — Service of Writ. 

The plaintiff must reply to a plea or set it 
down for hearing on the nest rule day, and on 
his failure to do so the defendant may have 
the bill dismissed, but if he neglects for a long 
time to take advantage of it the court will give 
the plaintiff further time. The Erie Railway 
is found within this district so as to give ju- 
risdiction to the United States court. 

In equity. 

NIXON, District Judge. Plaintiff failed to 
reply to the plea or set down the same for 
hearing on succeeding rule day. It is true 
that under rule 38 defendant was entitled to 
have the bill dismissed. But the rule author- 
izes a judge in his discretion to allow plain- 
tiff further time. Defendant has waited so 
long before entering order for dismissal or 
moving for a loile that he must be deemed 
to have waived his rights, and the case must 
stand for decision on merits of plea. The 
only question raised is whether the court can 
acquire any jurisdiction over defendant in 
view of the conceded fact that it is a foreign 
corporation located in and created by the 
laws of the state of New York. The bill 
avers that it is carrying on the business of 
operating a railroad and using railroad cars 
within the state of New Jersey. Such a cor- 
poration is found here for the service of 
process, and the local law defines how and 
upon whom the service may be made. Rev. 
St. N. J. tit. "Coiporations," § SS. The re- 
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cent case of Williams v. Empire Transp. Co. 
[Case No. 17,720], departed from the former 
rulings in this court in proceedings against 
foreign corporations in obedience to the au- 
thority of the supreme court of the United 
States in Eailway Co. v. Harris, 12 Wall. [79 
U. S.] 65, and Es: parte gchoUenberger, 96 U. 
S. 369. The plea is overruled, and 30 days is 
allowed the defendant within which to an- 
swer the bill on the merits. 
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SAYLES V. GRAND TRUNK RT. 



CO. 



Circuit Court, N. D. Illinois. 1879. 

Writs— Service of Process— Foreign Corpora- 
tion—Infringement OF Patent. 

[DRUMMOND, Circuit Judge, held that the 
court had jurisdiction of a bill filed against the 
Grand Trunk Railway Company of Canada, 
and based on an infringement of a patent com- 
mitted by that corporation in Michigan; serv- 
ice having been made on an agent of the cor- 
poration at its office in the Northern district of 
Illinois, although neither that agent nor the 
business transacted in that office had any con- 
nection with the infringement.] 

[Cited in Walk. Pat. 284, to the foregoing 
proposition. Nowhere reported; opinion not 
now accessible.] 

See Wilson Packing Co. v. Hunter [Case No. 
17,852]. 
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SAYLES V. HAPGOOD et al. 

[3 Fish. Pat. Cas. 632; 2 Biss. 189; Merw. 
Pat. Inv. 707; 2 Chi. Leg. News, 9.] i 

Circuit Court. N. D. Illinois. Oct. Term. 1869. 

Patents — Improvement in Cultivators — 
Novelty. 

1. When a man conceived a certain machine, 
no one knows except himself. When he de- 
scribed it, no one knows except himself and 
those to whom he described it. This is, from 
the nature of the ease, the testimony upon 
which reliance must be placed. 

[Cited in Johnson v- McCabe, 37 Ind. 539.] 

2. Priority of conception, followed by a prior 
patent, gives priority of right, 

[Cited in National Filtering Oil Co. v. Arctic 
Oil Co., Case No. 10,042.] 

3. Letters patent for an improvement in cul- 
tivators, granted to James Dundas, Febru- 
ary 8, 1859, and reissued, are void for want 
of novelty, the same invention having been con- 
ceived, and a machine constructed, by one 
Marsh, before the conception of the invention 
and the construction of a machine, respective- 
ly, by Dundas. 

[Cited in Marsh v. Sayles, Case No. 9,119.] 

This was a bill in equity, filed by the com- 
plainant [Thomas Sayles] as assignee of 
James Dundas, to restrain the defendants 
[Charles H, Hapgood and others], from in- 
fringing letters patent for an improvement 
in cultivators, granted to James Dundas Feb- 
ruary 8, 1859 [No. 22,859], re-issued October 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission. Merw. Pat. Inv. 
707. contains only a partial report.] 
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16, 1866 [No. 2,380]. The claim of the orig- 
inal patent was as follows: "The arrange- 
ment of the half shovels, w, w, in connection 
with the bars, h, h and i, to be moved to the 
right or left at pleasure of the operator." The 
claims of the re-issued patent, re-issued Octo- 
ber 16th, 1866, and assigned to complainant, 
were as follows: "First The combination in 
a straddle-row cultivator of the following in- 
strumentalities, viz: the two wheels, frame 
and a series of plows arranged in two gangs, 
with a central space between the gangs so as 
to till the sou shnultaneously at both sides of 
a single row of plants which the machine 
straddles; all of these operating in the com- 
bination substantially as set forth. Second. 
The combination in a straddle-row cultivator 
of the following instrumentalities, viz: the 
two wheels, frame, the series of plows arran- 
ged in two gangs as aforesaid, and seat for the 
driver; all of these operating in the combina- 
tion substantially as set forth. Third. The 
combination in a straddle-row cultivator of 
the following instrumentalities, viz: the two 
wheels, frame, the series of plows arranged 
in two gangs as aforesaid, and movable 
stocks; all operating in the combination so 
that while the wheels limit the penetration of 
the plows, the inner plows of the two gangs 
may be moved laterally to avoid the plants 
that are out of line in the row, substantially 
as set forth. Fourth. The combination in a 
straddle-row cultivator of the following in- 
strumentalities, viz: the two wheels, frame, 
the series of plows arranged in two gangs as 
aforesaid, movable stocks as aforesaid, and 
driver's seat; all operating In the combina- 
tion substantially as set forth. Fifth. The 
combination in a straddle-row cultivator of 
the following instrumentalities, viz: the two 
wheels, frame, the series of plows arranged 
in two gangs as aforesaid, driver's seat, and a 
connection between the movable plows, all 
operating in the combination substantially as 
set forth. Sixth. The combination in a strad- 
dle-row cultivator of the following instru- 
mentalities, viz: the wheels, frame, series of 
plows arranged in two gangs as aforesaid, 
and mechanism to permit the plows to be 
luised relatively to the treads of the wheels, 
all constructed and operating in the combina- 
tion substantially as set forth." 

West & Bond and George Harding, for com- 
plainant. 
Goodwin, Lamed & Towle, for defendants. 

DRUMMO^D, Distr.'ct Judge. This is a bill 
in equity against the defendants for an in- 
fringement of the patent of James Dundas, 
issued in 1859, and reissued in 1866, for a cer- 
tain-improvement in cultivators, which con- 
sists, in substance, of an arrangement by 
which rows of corn are hoed or tilled at one 
operation, through fixed shovels, combined 
with shovels movable laterally, and with de- 
vices for raising or lowering them at the will 
of the operator, who rides on the machine,. 
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which is borne on two wheels, with an axle 
high enough to pass over the rows of com. 
The plaintiff is the assignee of Dundas. 
Various questions were discussed on the ar- 
gument, but the only one upon which any 
stress was placed, or about which there was 
any serious controversy, was whether Dun- 
das was the first and original inventor of the 
improvement in the cultivator, as claimed by 
him. No point was made upon the identity 
of the machines manufactured by the defend- 
ants and that patented to Dundas; but it is 
claimed on the part of the defendants that a 
man by the name of Hiram H. ilarsh first 
invented the improvement claimed by and 
patented to Dundas, and the controversy de- 
pends upon which was the first inventor of 
the improved cultivator. 

The conception first arose in the mind of 
Dundas in June or July, 1850 (in liis deposi- 
tion he says June), and it appears from the 
deposition of Dundas, and of his son, that at 
that time the father gave a description of a 
cultivator to the son sufficient to enable the 
latter to construct it. The son says that he 
began to build one in the winter of 1850, and 
that he and his father completed the wood 
work of it in the winter dr very early in the 
following spring, but that it was not ironed 
until about the first of June, 1851. 

This machine, thus consti'ucted by Dundas 
and his son, was used during the season of 1851, 
in June or Jiily. So that it appears from the 
plaintiff's testimony that the plan was first 
conceived in June or July, 1850, and describ- 
ed at that time, but not carried out into a 
complete and operating machine until the 
summer of 1851. 

Dundas made application for a patent on 
the first of August, 1851, but from circum- 
stances not necessary now further to refer 
to, then failed in his application, and, as has 
already been stated, the patent was not is- 
sued until 1859. 

This is the state of the evidence as to the 
invention of Dundas. 

Marsh came to Illinois, it would seem, 
some time in 1847 or 1818. He married on the 
15th of October, 1849, and he and his wife 
went to live on a farm on Centre Prairie, 
about ten miles from Ottawa. Mrs. Marsh 
says that before their marriage, Marsli told 
her of an improvement in a cultivator which 
he had invented, and he described it to her. 
Jai-vis Lawrence says that he moved into the 
neighborhood where Mr. Marsh was in March, 
1850, and that Marsh, in the spring or sum- 
mer of 1850, spoke to him of his improvement 
in a cultivator, telling him how it would 
operate.. James P. H. Bates also says that 
Marsh boarded with him in 1847-8, and that 
at different times he used to speak of Con- 
structing a machine for cultivating corn by 
riding and straddling the rows with wheels; 
that this was in the season of 1848, while he 
was boarding with the witness. Uri Weaver 
also states that he became acquainted with 
Marsh in 1S47 or 1848, and that he also spoke 



to him in May, 1850, of an improvement that 
he had invented in a cultivator for hoeing and 
tilling corn; that he had described it to him 
by taking sticks and explaining how he could 
make it operate. 

This is substantially the testimony on the 
part of the defendants as to the conception 
of the improvement in the cultivator by 
Marsh, and of the description which he gave 
of it from time to time, and to different per- 
sons. 

In the fall of 1850, Marsh and his wife 
went to Salem, Tippali county, Mississippi, 
and Marsh made a contract to teach school, 
which contract is in evidence, and is dated 
the 5th of December, 1850, and consequent- 
ly, about the time of which there can be no 
mistake. This contract said that the school 
was to commence on the 1st day of January, 
1851. I think the school was about eight 
miles from Salem, Mr. Marsh returning to 
Salem every Saturday, and Mrs, Marsh re- 
maining in Salem in the meantime teaching 
music. 

In the month of January, Marsh described 
to a mechanic of Salem, by the name of Ray, 
the kind of machine he had in his own mind, 
Avhich he claimed was an improvement upon 
a cultivator, and gave instractions to him as 
to its mode of construction, and a machine 
similar to the one introduced in evidence on 
the part of the defendants, and refen-ed to as 
model "B," was completed under his direc- 
tion, and it was successfully operated in the 
presence of numerous witnesses, in a field of 
Cozart, at or near Salem, early in March, 
1851, so that at that time, Marsh had carried 
his conception and ideas into practical effect 
by the construction and operation of an im- 
proved cultivator. The cultivator was used 
before the corn was planted in the spring. It 
was also used after the corn was planted and 
was considei-ably advanced, and the evidence 
is that corn was usually planted in that vi- 
cinity from the 10th to the 20th of March. 

Marsh and his wife left Mississippi and 
came north that year (1851), and, by his di- 
rection, this cultivator was shipped to Il- 
linois, but owing to some cause it never ar- 
rived here. What has become of it is un- 
known. During all this time, while Marsh 
had the project of the cultivator in his mind, 
and after it was constructed, it appears that 
he intended to make application for a pat- 
ent, and on the 1st of July, 1851, he made 
the necessai-y affidavit, with the view of pro- 
curing a patent, and his application was filed 
in the patent office on the 5th of July. 

On the 30th of July, 1851, Marsh's claim 
was rejected and a patent refused, and he 
becoming discouraged, the claim was not fur- 
ther prosecuted in the patent office. 

This seems to be the state of facts with 
reference to the conception, description, con- 
struction and pi-actical operation of the in- 
vention of Marsh, independent of his own 
testimony. 

When comparing his testimony with the 
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testimony of other witnesses in tlie case, it 
would seem that his memory is not reliable 
,is to dates. In June, 1864, he told Mr. Furst 
and Mr. Bond that he had made the inven- 
tion about three months before the applica- 
tion for his patent, which application, as we 
have already seen, was in the beginning of 
July. Now, it is clear that he is mistaken 
as to this, because the testimony of the con- 
struction and use of a machine as early as 
February or March, 1851, seems conclusive. 
It also appears that Marsh made an affidavit 
on the 24th of March, 1866, in Chicago, in 
which he says that in January or February, 
1851, he conceived in his own mind a plan 
for a corn cultivator, 'but did not make a 
drawing or model of the same, or fully ex- 
plain the same 1o any one until the month of 
Jfay of the same year, which it is clear was 
long after he had actually caused his culti- 
vator to be constructed, and, besides, there is 
a letter In evidence from Munn & Co., dated 
the 31st of December, ISoO, which refers to 
one from Marsh of the 17th of the same 
month, maldng inquiry as to the steps nec- 
essaiy to be taken toward securing letters 
patent for an invention, which must have re- 
ferred to this improved cultivator- . So that 
there can be no doubt that Marsh was mis- 
taken in the dates mentioned in his affidavit 
of the 24th of March, 1866, Just mentioned. 

These are the facts as set forth by the evi- 
dence on the part of the plaintiff and of the 
defendants, and what is the truth in relation 
to them? 

And, first, as to the application in the pat- 
ent office. That is a matter of record, and 
about the time there can be no doubt. The 
application of Dundas was in August, 1851. 
That of Marsh was in July of the same year. 
Then, Marsh was prior, in point of time, in 
the patent office. 

Secondly, as to the construction and prac- 
tical operation of the machine. It is not 
claimed, and the proof does not establish, on 
the part of the plaintiff, that Dundas brought 
a practical operating maclune into being be- 
fore, some time during the season of 1851, 
and when it was considerably advanced. 
The testimony of the son is, as we have seen, 
that the iron work was not completed until 
June, 1851, and it does not seem to have 
l>een operated until the summer of 1851. 
This fact depends mainly, if not exclusively, 
upon the testimony of Dundas and his son, 
and, of course, is liable to error. 

When was the machine of Marsh finished? 
As to this, if there is any reliance to be 
placed upon testimony, there can be no doubt 
whatever Marsh went to Mississippi, or was 
there in December, 1850. That time is fixed 
beyond all controversy. He was teaching 
school, and his wife was teaching music, in 
•lanuary and February, 1851, he a short dis- 
tance from Salem and she in Salem. Then 
there is the concurrent testimony of many 
witnesses as to the construction and opera- 
tion of the machine, various witnesses tes- 



tifying that it was operated "before vegeta- 
tion was started," "before the com was plant- 
ed," "before there was anything gi'een," so 
that there really can not be any doubt as to 
the construction and operation of the Marsh 
machine. Then Marsh brought into being a 
machine which operated successfully before 
that of Dundas. He is prior, therefore, in 
point of time in the construction and opera- 
tion of the machine. 

The only remaining question is, thirdly, as 
to the time of the conception of the two ma- 
chines. Here all we have on the part of 
Dundas is the testimony of the father and of 
the son. About this, of course, there may be 
room for forgetfulness, mistake, or error. 
When a man conceived a certain machine, no 
one knows except the man himself; when he 
described it, no one knows except himself and 
the person to whom he describes it. We 
have to rely upon their testimony in order to 
determine. If it were clear, in view of the 
fact that the invention was followed up by 
the issuing of the patent to Dundas, that he 
was prior in point of conception, then, per- 
haps, he would be entitled to the monopoly 
which is claimed by the plaintiff in this case. 
But we have the same sort of evidence, and, 
as it seems to me, even stronger, as to the 
conception of the Marsh machine. There are 
more witnesses who testify to the priority of 
the conception on the part of Marsh than 
there are to that on the pai-t of Dundas. I 
have referred to the various witnesses who 
state that Marsh communicated the concep- 
tion of this machine, and that it was, in 
point of fact, prior to 1850. Mrs. Marsh dis- 
tinctly says that it was before her marriage. 
Of course, you may say she does not tell the 
truth, but the date of her marriage is a 
thing about which she would not be very 
apt to be mistaken, and she could refer to 
any event in connection with that and speak 
of it with reasonable certainty. So as to Mr. 
Lawrence; the time when he came to the 
neighborhood in which Marsh resided. And 
so as to Mr. Bates. On the whole, I think 
the weight of the evidence is, in this case, 
that the conception and construction of the 
Marsh machine was prior in point of time to 
that of the Dundas machine. And, there- 
fore, that Dundas was not the first and orig- 
inal inventor of the improvement in a culti- 
vator which was patented to him. 

The bill will consequently be dismissed. 

[For another case involving this patent, see 
Marsh v. Sayles, Case No. 9,119.] 
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SAYLES V. NORTHWESTERN INS. CO. 

[2 Curt. 212.] 1 

Circuit Court, D, Rhode Island. Nov. Term, 
1854. 

Removal of Causes — Jurisdiction — Objection 
after r.bsiovai.. 
If a foreign corporation sued in a state court, 
appear there and remove the suit to this court, 
under the 12th section of the judiciary act of 
1789 (1 Stat 79), it is too late to object to the 
jurisdiction of the state court, or to take any 
exception to the process, by which the corpora- 
tion was brought in; and it is not a valid objec- 
tion, that not being an inhabitant or found 
within the district, the suit could not have been 
commenced in this court. 
[Cited in Barney v. Globe Bank, Case No. 1,- 
031; Winans v. McKean R, & Nav. Co., 
Id. 17,862; Bushnell v. Kennedy, 9 Wall. 
(76 U. S.) 391; Atkins v. Fibre Disintegrat- 
ing Co., Case No. 602; Sands v. Smith, Id. 
12,305; Grover & B. Sewing Mach. Co. v. 
Florence Sewing Mach. Co., 18 Wall. (85 
U. S.) 580; Moynahan v. Wilson, Case No. 
9,897; Werthein v. Continental Ry. & 
Trust Co., 11 Fed- 692; Small v. Mont- 
gomery, 17 Fed. 866; Edwards v. Connecti- 
cut Mut. Life Ins. Co., 20 Fed. 453; Fi- 
delity Trust Co. V. Gill Car Co., 25 Fed. 
742; Erwin v. Walsh, 27 Fed. 580; Kan- 
sas City & T. R. Co. v. Interstate Lumber 
Co., 37 Fed. 6; Hills v. Richmond & D. 
R. Co., Id. 661; Porter Land & Water Co. 
V. Baskin, 43 Fed. 326; Bentlif v. London 
& C. Finance Corp., 44 Fed. 668; Tallman 
V. Baltimore & 0. R. Co., 45 Fed. 158; 
Reifsnider v. American Imp. Pub. Co.. Id. 
434; Ahlhauser v. Butler, 50 Fed. 706; 
Morris v. Graham, 51 Fed. 53, 54; (3askev 
V. Chenoweth, 10 C. 0. A. 605, 62 Fed. 
716; New York, L. E. & W. R. Co. v. 
Estill, 147 U. S. 611, 13 Sup. Ct. 452; 
Wabash W. Ry. v. Brow, 13 O- C. A. 222, 
65 Fed. 945, 947; Goldey v. Morning News, 
15 Sup. Ct. 561.] 
[Cited in Beery v. Irick, 22 Grat. 484; Cra- 
ven V. Turner (Me.) 19 Atl. 867; Whiton v. 
Chicago & N. W. Ry, Co., 25 Wis. 427.] 

[This was an action at law by William F, 
Sayles against the Northwestera Insiiranee 
Company on an insurance policy.] 

F. A. Jenekes, for plaintiff. 
Mr. Bradley, contra. 

CURTIS, Circuit Justice. This action was 
brought in the supreme court of the state of 
Rhode Island, and upon the petition of the 
defendant, was removed into this court, pur- 
suant to the 12th section of the judiciary act 
of 1789 [1 Stat. 79]. The defendant now 
moves to dismiss the action for want of juris- 
diction. The ground of objection is, that the 
only service made was by an attachment of 
the goods and effects of the defendant, which, 
being a foreign corporation, was not and 
could not be found within this district. If 
this suit had been commenced by process out 
of this court, it would he a fatal objection 
that the defendant was not found within the 
district, or that process could not be served 
here on him personally. Because the 11th 
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section of the judiciary act of 1789 [.supra],, 
requires personal service of process on the de- 
fendant, within the district where the suit is- 
brought, if he be not an inhabitant of the- 
district. But the jurisdiction over this case^ 
does not depend on the eleventh, but on the 
twelfth section of the act. If it be a suit 
which that section authorized the defendant 
to remove, it empowers this court to take ju- 
risdiction over it when removed. The ques- 
tion, therefore, really is, whether the suit was 
rightly removed. If it was, the motion ta 
dismiss must be overruled; if it was not, the 
action must be remanded to the state court. 
It is not a valid objection to the removal of 
an action from a state to a circuit court, that 
the process was not served in conformity 
with the laws of the United States. The 
process being under the laws of the state, 
must be served in conformity with those laws,, 
and the laws of the United States have no 
bearing on the matter. 

If a non-resident citizen of another state, 
when sued in a state court without personal 
service of the process, could remove the ac- 
tion to the circuit court, and there have it 
dismissed because no personal service was 
made, the states would be effectually debar- 
red from executing all their laws for making- 
service upon the property of non-residents. 
Yet the power to make laws which shall bind 
I>y judgments, the property of non-residents,, 
is one which confined within proper limits, 
belongs to every state, has been extensively 
used, and is of much practical importance to 
its citizens. It is true, such judgments are 
valid only for the purpose of binding the 
property attached. In some sense they are 
proceedings in rem. But, to the extent of 
the property proceeded against, their valid- 
ity is clear, and there Is no act of congress 
which was designed to interfere with them, 
or to restrain the states from allowing their 
recovery. Besides, it has been held in To- 
land v. Sprague, 12 Pet. [37 U. S.] 300, that 
the locality of the action within the district 
where the defendant is an inhabitant, or is 
found, is a personal privilege of the defend- 
ant, which he may waive, by appearing and 
pleading to the action. And I am of opinion, 
that when he appears in the state court, files 
a petition for leave to remove the action, 
gives a bond to enter it in the circuit court,, 
and actually enters It there, he has thereby 
waived any personal privilege he might have 
had to be sued in another district If plead- 
ing to the action amounts to a waiver of such 
a privilege, upon the ground that he ought 
not afterwards to be heard to object to the 
means by which he was brought into court, 
I do not perceive why these proceedings 
should not have the same effect The de- 
fendant comes in, becomes the actor, treats 
the suit as one properly instituted, removes it 
to another court and enters it there, and then 
says he was not obliged to appear at all, and 
the state court in effect had no suit before it. 
This, I am of opinion, he cannot do. I con- 
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sider, that tMs court will not look back to in- 
quire into, or try the question whether the 
state court had jurisdiction. The act of con- 
gress allows defendants to remove actaal and 
legally pending suits from the state courts. 
If this were not such a suit, the defendant 
should not haye brought it here. By bring- 
ing it here, he voluntarily treats it as prop- 
erly commenced, and actually pending in the 
state court; and he cannot, after it has been 
entered here, treat it otherwise. 

It is urged, that this will prevent citizens 
of other states from trying in this court the 
question whether the state court had jurisdic- 
tion. Not so. If the state court had no ju- 
risdiction, and the defendant does not appear, 
its proceedings are all void; and may be 
shown to be so in an action brought in this 
court against any one who meddles with the 
person or property of the defendant, under 
the color of such proceedings. The only ob- 
jections which the defendant will be preclud- 
ed from tryhig here, are technical objections, 
•which do not afEeet the merits; and I see no 
good reason why he should not be prevented 
from tiying them here. The design of -the 
act of congress was, to enable citizens of oth- 
er states to remove their cases here for a 
trial of their merits; not to take technical ob- 
jections to the form and mode of service of 
process. These remarks apply also to the 
other objection which has been taken to the 
form of the writ; though I am inclined to 
the opinion that the twenty-first section of 
the process act of the state, is to be taken in 
connection with the thirty-fourth and thirty- 
fifth sections; and that when a foreign cor- 
poration is sued, a writ of summons and at- 
tachment is the proper form, and may be 
served as a foreign, as well as a direct at- 
tachment of the property of such a corpora- 
tion. 

[For final hearing in this cause, see Case No. 
12,422.] 



Case TTo. 1S,4S2. 

SAYLES V. NORTHWESTERN INS. CO. 

[2 Curt. 610.] 1 

Circuit Court, D. Rhode Island. June Term, 

1856. 

ISSCRAKOE -r FiRE — WARRANTIES BY InSDBED — 

How Construed— Force Pump. 

1. By a warranty in a policy of fire insur- 
ance, the insured is held only to a bare and 
literal compliance with the exact meaning of 
iiis engagement;- wliieh is not to be extended by 
construction, to include any thing not necessa- 
rily implied in its terms. 
[Cited in Wright v. Sun Mut. Ins. Co., Case 

No. 18,095.] 
[Cited in brief in Delaware & C. S. Towboat 
Co. V. Starrs, 69 Pa. St. 40. Cited in How- 
ard Fire & Marine Ins. Co. v. Comick, 24 
111. 462. Cited in brief in Kibbe v. Hamil- 
ton Ins. Co., 11 Gray, 166. Cited in aiickey 
V. Burlington Ins. Co., 35 Iowa, 178; Tliom- 
as V. Fame Ins. Co., 108 111. 103.] 

1 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 
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2. The warranty of a force-pump in a mill, 
at all times ready for use, does include a war- 
ranty of power to work the pump; hut not any 
particular kind of power. 

[Cited in brief in Campbell v. New England 
Mut. Life Ins. Co., 98 Mass. 387. Cited 
in Poor v^ Humboldt Ins. Co., 125 Mass. 
277.] 

3. A warranty that the force-pump shall he at 
all times ready for use, does not engage that a 
fire, being the peril insured against, shall not 
disable it; and whether it does so at one stage 
of the fire, or another, the warranty is not 
broken. 

[Cited in Gady v. Imperial Ins. Co., Case No. 
2,283.] 

4. Where a policy provides that any repre- 
sentation of the assured made in the survey, 
shall be deemed a warranty, the court will 
construe the instrument strictly against the 
insurer. 

[This was an action at law by William F. 
Sayles against the Northwestern Insurance 
Company. For a hearing on a motion to dis- 
miss for want of jurisdiction, see Case No. 
12,421.] 

Mr. Jenekes, for plaintiff. 
Mr. Bradley, contra. 

CURTIS, Circuit Justice. This is an action 
on a policy of insurance against fire. The 
policy bears date on the 1st day of May, 
1854, and insured the plaintiff in the sum 
of $2,500, against loss by fire on his bleachery 
and the movable machinery therein, situate in 
the town of Smithfield, in the state of Rhode 
Island. The defence set up, is the breach of 
two warranties. The policy declares that it 
"is made and accepted in reference to the 
proposals and conditions hereto annexed, 
which are to be used and resorted to, in order 
to explain the rights and obligations of the 
parties hereto, in all cases not herein other- 
wise specially provided for; and a failure to 
observe or comply with any of the said pro- 
posals or conditions, or any violation there- 
of, shall render this policy void and of no ef- 
fect." The twelfth condition annexed to the 
policy is as follows: "Whenever a policy is 
made and issued upon a survey, description, 
or representation of certain property, such 
survey, description, or representation, shall 
be taken and deemed to be a part and por- 
tion of such policy and a warranty on the 
part of the insured, as fully as if the same 
were therein written or referred to." 

A survey is produced, bearing the same 
date as the policy, and it is agreed the policy 
was made and issued with reference there- 
to. Jn this survey are found the following 
questions and answers: "Is there a good 
forcing-pump in the factory, designed ex- 
pressly for protection against fires, and at all 
times in condition for use?" Answer: 
"There is." "If so, in what part of the build- 
ing is it, and is it so geared that it can be 
put in operation outside the mill? How 
much water will it throw per minute?" An- 
swer: "It is in the basement story, and is 
geared so it can be put in operation outside- 
of building." 
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I am of opinion that these statements by 
the assured concerning the force-pump, must 
be deemed warranties, entitled to the same 
effect as if they had been inserted in the 
policy, in the form of warranties. Indeed 
this has not been questioned at the bar. The 
argument has turned wholly upon the mean- 
ing and effect of these statements, consider- 
ed as warranties, and upon the inquiry 
whether they had been substantially com- 
plied with. 

The material facts, as to which there is no 
dispute are, that this bleachery was upon a 
stream of water, which did not afford per- 
manent power sufficient to operate it; and 
consequently a steam-engine was used to 
drive the machinery, including the force- 
pump, when the water power was not ade- 
quate. On the night between the last day 
of April and the first day of May, the dam 
which raised the head of water was carried 
away by a flood; so that when the survey 
w-as dated, the force-pump could not be 
ilriveu by water power. But, at that date, 
and down to the. time of the fire, the steam 
power was suflicient to operate it. The fire 
took in the boiler-house, and rendered it Im- 
possible to work the force-pump by steam; 
and as it could not be worked by water pow- 
er, it was not capable of use after the fire 
was discovered. 

The defendants take two grounds; the first 
is, that Inasmuch as the survey, and the dia- 
gram which accompanied it, show that there 
was a dam and a water-wheel connected 
with the works, the warranty must be con- 
stnied to impose on the assured the duty of 
having the water power always in existence, 
and ready to operate on the force-pump; that 
the wan-anty is, in terms, that the pump is 
at all times in condition for use; and that 
taken in reference to the nature of the works 
as shown by tlie diagram and survey, this 
means, at all times in condition for use by 
means of water power. 

But it must be remembered that we are 
here dealing with a warranty; which is a 
stipulation, on the literal truth or fulfilment 
i.C which the validity of the entire contract 
depends. And, that, as the insurer has the 
right to exact of the insured a literal per- 
formance, and cannot be compelled to accept 
a substantial compliance, or to show that the 
)>reach was any way material to his interest, 
so, on the other hand, the insured is held 
only to a bare and literal compliance with 
Ills engagement; which is not to be extended 
I)y construction to include what is not neces- 
sarily implied in its terms. Livingston v. 
Maryland Ins. Co., 6 Cranch [10 U. S.] 274; 
Hide V- Bruce, 3 Doug. 213; per Kent, J., in 
Kemble v. Rhinelander, 3 Johns. Cas. 134; 
1 Arn. Ins. 58S. 

I think it is a fair inference, that a war- 
ranty of the existence of a forcing pump on 
these premises, at all times reaoy tor use, 
extends to the fact that there is sufficient 
power to work the pump; though it must be 



admitted this comes very near to the case 
decided by Lord Mansfield and his associates 
in 3 Doug. That was a warranty that a ship 
"should have twenty guns." The guns were 
on board, but there were not men enough to 
work them; and it was held the warranty 
had been complied with, there being no pre- 
tence of fraud. 

If the warranty were of a forcing pump in 
a dwelling-house, at all times ready for use, 
I should hold it satisfied by the existence of 
such a pump, in a condition to be worked; 
but one of the inquiries put here was, wheth- 
er the pump was so geared that it could be 
put in operation outside the building. Con- 
sidering the nature of the works and the uni- 
form and notorious usage to have such a 
pump in such a position, driven by power, 
and the inquiry as to the gearing, it seems to 
me a necessary result that this warranty ex- 
tended to the pump being so geared that it 
could be attached to and worked by some 
suitable power, such as is applied to drive 
such an engine. But I cannot find any stip- 
ulation that the power was of any particular 
kind, or derived from any particular source. 
It may be true that the insurers had reason 
to think the power employed would be a wa- 
ter-wheel. If they did so think, and deemed 
it material, they should have introduced it in- 
to the warranty, if they thought it proper to 
protect themselves by having it in that form. 
Xot having done so, I cannot inquire what 
they expected. If any misrepresentation oi* 
concealment affected their interest, that must 
be tried by the jury. But it can have no bear^ 
ing upon the construction of the written war- 
ranty, which is the only subject now under 
consideration. 

The second ground taken by the defend- 
ants is, that this was a continuing warranty 
that the pump should at all times be ready 
for use; and that it was not capable of be- 
ing used at the time of this fire. It is true, 
that during the progress of the fire, the 
pump became disabled. But surely, the state- 
ment that there is a pump on the premises at 
all times, in a condition for use, cannot be 
construed to mean that it shall continue in a 
condition for use after fire breaks out on the 
premises. This would render the policy little 
better than a nullity; for at some period dui*- 
ing the progress of a fire, by which the prem- 
ises are destroyed, a force pump thereon 
must cease to be in a condition for use. Thus 
construed, the policy would only insure 
against so much loss or damage by fire as 
should not prevent the working of the force 
pump; that being disabled, the policy would 
be void. I cannot give such a construction to 
this instmment. And whether the fire broke 
out near the pump, or its gearing, so as to 
disable it almost instantly, or more remotely, 
so as to allow it to be operated for a time, 
cannot affect the question whether the war- 
ranty was kept. I think the true construction 
of the warranty cannot be pressed further 
than this,— that the force pump shail be in a 
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Condition for use at all times when not ren- 
dered useless by fire. I say not further than 
this, because I have some doubt whether this 
warranty, considered strictly as a warranty, 
does extend to the future; whether its true 
construction does not confine it to the then 
existing state of things; leaving the rights of 
the underwriters to depend on another claTuse 
of the policy, which guards them against 
changes of the risk from fault of the assur- 
ed. But I have not thought it needful to 
pursue that inquiry, being satisfied that if it 
be a continuing warranty, it was not broken. 

I am aware that the breach of a warranty 
is not excused even by the direct and irre- 
sistible operation of a peril insured against. 
Thus, a warranty to sail by a given day is 
not excused by an. embai;go, though such re- 
straint was one of the perils insured against. 
Hore V. "Whitmore, Cowp. 784. But the ques- 
tion in this case is, not whether a breach of 
a warranty to have the force pump in a con- 
dition for use is excused by the occurrence of 
a fire, but whether the insured did warrant 
it should not be disabled by fire. Being of 
opinion he did not, 1 think this grouhd of de- 
fence is not tenable. 

It is further contended by the defendants, 
that there was a breach of a warranty re- 
specting the material of which part of one of 
the buildings was composed. A diagram, 
made on a separate sheet of paper, is twice 
referred to in the survey. These references 
are as follows: Question. "Of what material 
is the building constituted, and with what id- 
the" roof covered?" Answer. "Wood and' 
stone; roof covered with shingles." Question. 
""When built, size,' number of stories, how- 
high between joints, and how finished with- 
in?" Answer. "About the year 1834 or 1835; 
that is the main building; other buildings re- 
cently. (See diagram.)" Question, "Descrip- 
tion and distance of adjacent buildings, of 
what construction, dimensions, and how oc- 
cupied?" Answer. "See diagram." At the 
foot of the diagram is written, "The' above is 
a ground survey of the Moshassuck Bleaeh- 
ery, showing that the buildings are all con- 
nected together. The basements of the main 
buildings, namely. No. 1, 2, and 3, are built 
of stone. The other buildings have no base- 
ments." The ground plan of No. 5 shows 46 
by ITYa feet ^Upon it is written, "Boiler 
house, stone and brick, roof wood." In point' 
of fact, the boiler house proper was of stone 
and brick; but at the end thereof was a shel- 
ter in front of the boiler, about twelve feet 
long, one side of which was wood. The end, 
also, so far as it was inclosed, was of wood. 
It is insisted that this amounts to a breach 
of warranty. 

Under the terms of this policy, already 
quoted, the insured warrants the truth of the 
survey. But the diagram is not in fact part 
of the survey, and cannot be deemed to be 
incorporated therein in legal effect, except in 
those particulars, and for those purposes, in 
regard to which it is referred to by the sur- 



vey. And the survey nowhere refers to the 
diagram, as showing the materials -of which 
the buildings insured are constructed. The 
references are confined to the size of 'the 
buildings insured, and whatsoever is -shown 
as to any buildings adjacent to the premises 
insured. This interpretation of the extent of 
the warranty of what is shown on the diJXr 
gram,, is not only consistent with the lan- 
guage of the papers,'but is demanded- by good 
faith. If the insured were taken to -wariunt 
the literal truth of every particular on a com- 
plicated diagram, though wholly immaterial 
to any interest of the insured, the policy 
would be little better than a snare. Indeed, 
the clause of the policy which makes* every 
statement in the survey a warranty,- does in 
my judgment go further than sound policy 
and the fair protection of the substantial 
rights of insurers can justify. It is well 
known how incautious parties are respect- 
ing these printed stipulations; and I feel no 
disposition to extend the effect of such an one 
as this. If any thing contained on the" dia- 
gram amounts to a material misrepresenta- 
tion,- it is a defence; but this involves mat- 
ter of fact, to be inquired of by the -jury.; 

The defendants can go to the jury on 'this 
question, if they shall so elect; otherwise, I 
shall direct a verdict for the plaintiff. 
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SAYLES V. OREGON CENT. BY. CO. 

[6 Sawy. 31; 4 Ban. & A. 429; 8 Reporter, 
424; 11 Chi. Leg. News, 383.] i > 

Circuit Court. T). Oregon. July 28, 1879. 

Patents— LuriTATiON — Statutes — Amexdments — 
Oregon Constitution. 

1.- Under section 721 of the Revised Statutes, 
the state statute of limitations applies to ac- 
tions in the national courts, except where the 
laws of the United States otherwise provide. 

2. The limitation contained in section 55 
of the patent act of July 8, 1870 (16 Stat. 206), 
was repealed by operation of section 5596 of 
the Revised Statutes^, but as to all actions arid 
suits upon causes arising before said repeal — 
June 22, 1874— said limitation was continued 
in force by section 5599 of the Revised Stat- 
utes, and therefore an action to recover dam- 
ages for the infringement of a patent before 
June 22, 1874, is not within the operation of 
the state statute of limitations. 

3. Semble that under section 22 of article 4 
of the constitution of the state of Oregon, a 
section of a statute can not be amended by sim- 
ply repealing a clause or subdivision of it, and 
that therefore subdivision 5 of section 6 of 
the Oregon Civil Code, in which six years are 
given to bring this action, is still in force not- 
withstanding the attempt to repeal the same 
by the act of October 22, 1870 (Sess. Laws, p. 
34). 

[This was an action by Thomas Sayles 
against the Oregon Central Railway Com- 
pany to recover damages for the infringe- 
ment of a patent.] 

> . 

I 1 pEleported by L.- S. B. Sawyer, Esq.; re- 
] printed in 4 Ban. & A. 429; and here repub- 
! lished by permission.] 
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Addison C. Gibbs, for plaintiff. 
Joseph N. Dolph, for defendant. 

DEADY, District Judge. This action was 
brought to recover damages for the un- 
licensed use of a patented rail\\'ay car-brake. 
The complaint states that the invention was 
patented to one Henry Tanner for the pe- 
riod of fourteen years on July 6, 1852, and 
afterwards, on July 6,, 1866, the patent was 
extended for seven years; that on July 13, 
1854, Tanner assigned the patent and esten- 
tion for certain parts of the United States, 
including Oregon, to the plaintiff; and that 
the defendant, between July 6, 1871, and 
July 6, 1S73, did make and use said brake in 
violation of said patent and the assignment 
aforesaid, to the damage of the plaintiff, four 
hundred and seventy-live dollars. 

The defendant demurs to the eomiJlaint, 
and substantially alleges that the cause of 
action is barred by lapse of time. Section 55 
of the patent act of July 8, 1870 (16 Stat 206), 
provides that the circuit courts of the United 
States shall have cognizance of all actions 
arising under the patent laws, and that all 
such actions "shall be brought during the 
term for which the letters patent shall be 
granted or extended, or within six years after 
the expiration thereof." In the Revised Stat- 
utes, said section 55 is re-enacted as section 
4921, less the limitation clause above quoted, 
which was repealed by operation of section 
5596 of the Revised Statutes. Section 721 of 
the Revised Statutes re-enacts section 34 of 
the act of September 34, 1879, making the 
laws of the several states ^'rules of decision 
in trials at common law," except where the 
laws of the United States otherwise provide. 
Under this section it has been uniformly held 
that where congress had not otherwise spe- 
cially provided, the state statute of limita- 
tions applies to actions in the national courts. 

It follows from this statement of the case, 
that unless there is a saving clause in the 
repealing provisions of the Revised Stat- 
utes, the only statute of limitation now or 
since .Tune 22, 1874, applicable to this class 
of actions, is that of the state. Upon the as- 
sumption that there is no such saving clause, 
the defendant contends that this action is 
barred by subdivision 1 of section 8 of the 
Oregon Oivil Code, which limits the time for 
the commencement of the actions therein 
enumerated to two years from the time the 
cause of action accrued. 

But there is a serious question whether 
the state statute does not give six years in 
which to bring this action. Originally, the 
clause in subdivision 1 of section 8 concern- 
ing actions for any other "injuries to the per- 
son or rights of another," under which it is 
sought to bar this action, was contained in 
subdivision 5 of section 6, that gives six 
years in which to sue upon causes of action 
therein enumerated. By the act of October 
22, 1870 (Sess. Laws, p. 34), it was attempt- 
ed to amend both sections 6 and 8 of the 



I (Dode by simply repealing subdivision 5 of 
the former, and repealing and re-enacting the 
latter, so as to include in subdivision 1 
xhereof the cases before then provided for in 
said subdivision 5, and thereby reduce the 
time within which actions might be brought 
thereon from six years to two. It can hard- 
ly "be doubted that this attempt to amend 
said section 6, by simply repealing a certain 
portion of it, is in direct violation of section 
22 of article 4 of the constitution of the 
state, which provides that "no act shall ever 
be revised or amended by mere reference to 
its title, but the act revised or section amend- 
ed shall be set forth and published at full 
lengtli." 

Now, although section 8 may have been 
properly amended, yet, if section 6 was not, 
then subdivision 5 thereof is still in force; 
wherefore the result is that there are two 
periods of limitation In the st_atute for ac- 
tions of this kind— one for six years, and the 
other for two. In such a case, the plaintiff 
may avail himself of the longer period, and 
the shoi'ter is practically a nullity. But I 
think there is no reasonable doubt that sec- 
tion 5599 of the Revised Statutes contains a 
saving clause by which the limitation in sec- 
tion 55 of the act of 1870, supra, is continued 
in force for the purposes of this action. It 
reads: "All acts of limitation whether ap- 
plicable to civil causes and proceedings, or to 
the prosecution of offenses, or for the re- 
covery of penalties or forfeitures embraced 
in said revision and covered by said repeal, 
shall not be affected thereby, but all suits, 
proceedings, or prosecutions, whether civil or 
criminal, for causes arising, or acts done or 
c-ommitted prior to said repeal, may be com- 
menced and prosecuted within the same time 
as if said repeal had not been made." It is 
difficult to conceive of anything plainer or 
more comprehensive than this. Read simply 
with reference to this case, it provides that 
any act of limitation applicable to actions 
for the infringement of patents embraced in 
the Revised Statutes, or covered by the re- 
pealing clauses thereof, shall not be affected 
thereby, but all such causes of action arising 
prior to said repeal may be commenced and 
prosecuted as if said repeal had not been 
made, which would be at any time within 
six years from the expiration of the patent 
or the extention thereof. 

Counsel for the demurrer cites Sayles v. 
Richmond F. & P. Ry. Co. [Case No. 12,424], 
in which it seems to have been assumed that 
the limitation clause in section 55 of the act 
of 1870, supra, was unqualifiedly repealed by 
tlie Revised Statutes, and that therefore the 
limitation in actions and suits for the in- 
fringements of a patent, since June 22. 1874. 
under section 721 of the Revised Statutes, 
is to be found in the law of the state where 
the same is brought. But, as in that ease 
the suit was not barred by either the na- 
tional or state statute, it was not material to 
inquire further; and, in fiict, the attention of 
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the court does not appear to' have been called 
to section 5599, supra, which, as has been 
shown, expressly provides that actions and 
suits upon causes arising before the revision 
and repeal of June 22, 1874, "may be com- 
menced and prosecuted within the same time, 
as if said repeal had not been made." The 
demurrer is overruled. 

[For other cases involving this patent, see 
note to Sayles v. Chicago & N. W. Ry. Co., Case 
No. 12,414.] 

SAYLES (PHETTIPLAOB v.). See Case No. 
11.083. 

Case "No. 13,424. 

SAYLES V. RICHMOND, F. & P. K. CO. 

r4 Ban. & A. 239; 3 Hughes, 172; 25 Int. 
Rev. Ree. 209; 16 0. G. 43; 7 Reporter, 
743; 11 Chi. Leg. News, 281; 4 Gin. Law 
Bui. 313.] 1 
Circuit Court, E. D. Virginia. April, 1879. 

Patents — Lisiitation op Actions — Equitable 
Jurisdiction — ^Discovert — Account. 

1. A patent was granted in 1852, for the 
term of fourteen years, and was extended in 
18fi6 for seven years: Held, that the seven and 
fourteen years were, by section 4927, Rev. St., 
consolidated into one term, so as to make a 
statute of limitation apply to the period of 
twenty-one years as a single integral term. 

[Cited in Hayden v. Oriental Mills, 22 Fed. 
104.] 

2. ^e subject of the limitation of suits for 
the infringement of patents, reviewed. 

3. The application of state statutes of limi- 
tation to" actions at law, for infringement of 
patents, considered. 

[Cited in Sayles v. Oregon Cent. Ry. Co., 
Case No. 12,423; Hayden v. Oriental Mills, 
15 Fed. 607.] 

4. The nature and 'scope of the equitable ju- 
risdiction, in patent causes, conferred upon the 
circuit courts by statute, stated. 

5. Where, after a patent has expired, a suit 
is brought for its infringement, and the com- 
plainant and defendant are citizens of differ- 
ent states, the court will not entertain juris- 
diction, under its general equity jurisdiction, 
where the bill is not for an account or a dis- 
covery. 

[Cited in Atwood v. Portland Co., 10 Fed. 
284.] 

6. A bill brought to recover profits" made by 
the defendant from the infringement of the 
complainant's letters patent, if it be not a bill 
for discovery, cannot be entertained as a bill 
for an account, in order to confer equitable 
jurisdiction. 

7. Where the patent sued upon is the proper- 
ty of the complainant in his own right, and 
does not possess the character of fiduciary prop- 
erty, an infringer of the patent is not a trustee 
de son tort, and the court cannot upon that 
ground entertain equitable jurisdiction of the 
bill. 

S. The cases in the circuit courts bearing up- 
on the question of the trusteeship of an in- 
fringer, examined and cited. 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and by Hon. Robert W. 
Hughes, District Judge, and here compiled and 
reprinted by permission. The syllabus and 
opinion are from 4 Ban. & A. 239. The state- 
ment is from 3 Hughes, 172.] 
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This bill is brought to recover profits 
against the defendant [the Richmond, Pred- 
ericlssburg & Potomac Railroad Company] 
from its unauthorized use of the complain- 
ant's improved railroad oar-bntke (known as 
Tanner's brake) for a number of years be- 
fore the patent expired. The brake was in- 
vented by two men, Thompson and Bachel- 
der, and by them the invention was assigned 
to Tanner in April, 1852. The brake was pat- 
ented by Tanner in July, 1852 [No. -9,109]. 
Tanner assigned it to the complainant here, 
[Thomas] Sayles, in 1854. The patent was 
renewed for seven years from July, 1866. It 
finally expired on the 6th of July, 1873. 
Sayles filed this bill of complaint on the 8th 
January, 1879. The bill charges the unlaw- 
ful use of the brake by the defendant from 
July 6th, 1856, to July, 1873. It prays for a 
discovery of the full amount of profits ac- 
crued to the company from such use of the 
brake; also for an account of profits; and 
finally that the defendant may be made to 
pay this amount of profits when ascertained. 
The bill is not in form a bill for discovery or 
for account. It, of course, is not a bill for an 
injunction, having been filed after the patent 
right of Sayles had finally expired. The de- 
fendant demurs to the bill, setting out as one 
ground of demurrer, that the complainant is 
barred from recovery by the statute of limi- 
tations; and, as another ground, that the 
bill does not make a case for relief within 
the jurisdiction of a court of equity. 

A. H. ^^ ui^er, for complainant. ■ 
A. McCallum and George Payson, for de- 
fendant 

HUGHES, District Judge. It is only nec- 
essary for me to pass on the two questions of 
limitation and of jurisdiction. 

First, as to the statute of limitations. The 
34th section of the judiciary act of 1789 [1 
Stat 80]— section 721, Rev. St. U. S.— is the 
only general statute of limitations known in 
federal legislation. In providing that the laws 
of the several states shall be the rules of de- 
cisions in trials at common law in courts of 
the United States, except where treaties, or 
acts of congress otherwise provide, congress 
virtually adopted the statute of limitation of 
each state as the limitation of actions brought 
in the United States courts held in that state. 
This point is so thoroughly settled that it is 
useless for me to cite authorities on the sub- 
ject But this section excepts, in terms, cases 
in which any acts of congress may provide 
other rules of decision; and congress did 
enact a special statute of limitations as to 
patents, in section 55 of the act of July 8, 
1870, entitled an act "to revise, amend, and 
consolidate the statutes relating to patents 
and copyrights" (16 Stat 206), the concluding 
clause of which declared that all actions 
should be brought within the term of the pat- 
ent, or within six years after the expiration 
thereof. This clause was not repealed until 
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the 22d of June, 1874, when it -was virtually 
repealed by section 5596 of the Eevised Stat- 
utes of- the United States, in having been 
omitted in the revisal from sections 4919 and 
4921, which latter sections, in other respects, 
embodied sections 59 and 55 of the act of 
1870. This repeal gave to the complainant 
the right to sue, under section 721, within 
five years from June 22, 1874 (Sohn v. Water- 
son, 17 "Wall. [84 U. S.] 596; Ross v. Duval, 
13 Pet. [38 U. SJ 62; and Lewis v. Lewis, 7 
How. [48 U. S.] 778); and the present suit 
was, in fact, brought within that period. 
The suit is, therefore, undoubtedly, in time 
as to profits made by the defendant during 
the period of the extension of the patent- 
July, 1SG6, to July, 1873. The only question 
admitting of doubt is, whether or not it is 
brought in time to cover profits for the four- 
teen years extending from 1852 to 1866. Sec- 
tion 66 of the act of 1870, and section 4927 
of the Revised Statutes, provides, in its last 
clause, that when a patent shall be extended 
for seven yeai-s after the expiration of the 
first period for which it was granted, it 
"shall have the same effect in law as though 
it had been originally granted for twentj'-one 
years." 

I have given all the attention of which I 
am capable to the ingenious argument of de- 
fendant's counsel in their contention that, in 
spite of this language, the limitation applied 
severally, first, to the fourteen years— barring 
all claims accruing specifically in that pe- 
riod; and, second, to the seven years- bar- 
ring claims accniing afterward in that pe- 
riod; so that, if a suit is brought, as this 
was, within six years after the close of the 
latter period, it would be good to cover claims 
accruing therein, but would not be good to 
cover claims which had accrued anterior 
thereto. But it is too plain for doubt, in my 
mind, that the law, which is certainly writ- 
ten as has been quoted, really means what 
it declares, when it provides that the renewed 
patent "shall have the same effect in law as 
thoughit had been originally granted for twen- 
ty-one years." The necessary effect of this lan- 
guage is to consolidate the seven and four- 
teen years of the two patents into one tei-m, 
as under one patent, and to make the limita- 
tion apply to the period of twenty-one years 
as a single integral term. Indeed, I can well 
imagine it to have been one of the objects of 
section 6G of the act of 1870, to establish a 
plain, intelligible period of limitation, to wit, 
six years after one single integral period of 
twenty-one years, rather than to enact a com- 
plicated statute of limitations, depending up- 
on two periods of duration, two sets of dates, 
and two classes of claims. I cannot, there- 
fore, sustain the demurrer. So far as it rests 
upon this ground I must hold that the claim 
of the complainant in this suit is not baiTed. 
I come, therefore, to the more important 
question, whether the complainant's bill 
makes a case within the jurisdiction of a 
court of equity. This suit being one in which 



complainant and defendant are citizens of 
different states, and the jurisdiction of the 
court extending here to any case which may 
fall within its general jurisdiction as a court 
of equity, its power here is not a mere stat- 
utory jurisdiction confined to cases ai-ising 
under patent laws, but it is the general pow- 
er of an equity court I doubt whether, un- 
der section 55 of the act of 1870, or section 
4921 of the Revised Statutes, -the United 
States circuit courts have jurisdiction in pat- 
ent cases, except by injunction, where the 
parties are citizens of the same state. In 
eases where the jurisdiction- is merely stat- 
utory, and would not exist but for the acts 
of congress giving special jurisdiction in pat- 
ent cases, I doubt whether these courts could 
entertain suits in equity, except by injunc- 
tion. It is a well settled canon of construc- 
tion that jurisdictional legislation must be 
strictly construed, and I see nothing in the 
letter of section 4921, relating to patent suits 
in equity, to authorize any other proceeding 
in them by the circuit courts, as courts of 
equity, but by injunction, carrying with it, 
of course, proceedings incident to injunction. 
It so, the term of this complainant's patent 
having expired, and there being no ease for 
an injunction, we have no jurisdiction in this 
suit merely as a patent suit under section 
4921. This proposition, however, does not 
affect the present case. We are proceeding 
under the general powers of an equity court, 
and have jurisdiction of the case (if it can 
otherwise be entertained) by virtue of the 
parties, complainant and defendant, being 
citizens of different states. It was not con- 
tended, in the argument at bar, that the bill 
in this case can be entertained as a bill for 
discovery. In fact it is not framed on that 
theory, and does not contain the averments 
neeessaiy to constitute it such a bill. It does 
not aver, that the information it seeks, rests 
alone in the knowledge of the defendant. The 
defendant is a corporation having no con- 
science to probe, and is incapable of taking 
an oath. It can give information only 
through its officers, and these may all be 
summoned, and may testify as ordinary wit- 
nesses. A "discovery" (in the technical sense) 
by the defendant is not necessary to the 
plaintiff's relief. There is, therefore, no case 
for a discoveiy made in this bill, as a bill of 
discovery. Nor is the bill framed on the 
theory and in the form of an ordinary bill of 
account. What it seeks is to recover profits 
resulting to the defendant from using, 
through a series of years, a mechanical in- 
vention without the owner's consent or au- 
thority. These profits do not consist in spe- 
cific sums of money received by the defend- 
ant in so using the invention; they simply 
consist In the advantage and convenience 
which the defendant derived from using an 
ingenious piece of mechanism. What this ad- 
vantage was, is a matter of estimate by ex- 
perts or men of practical experience, as due 
in the lump. It is not a matter of items, of 
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money and accounts, of book-keeping, of buy- - 
"ing and selling, of mutual dealing in goods 
or money. Nor is there any mutuality of ac- 
count If defendant's profits consisted of 
items at all, the items were all on one side. 
Because this is not a matter of account, be- 
cause there Tvas no mutuality of accounts, 
and because the case is not one for discovery, 
it follows that the bill cannot be entertained 
as a bill for an account as such. Indeed, in 
the argument at bar, the complainant's coun- 
■sel did not claim jurisdiction on that ground. 
In truth, the argument at bar was devoted al- 
most wholly to the question whether or r»ot 
the profits derived by the defendant, as claim- 
'ed by the bill, could be treated as trust funds; 
whether, as to them, the defendant was not ; 
a trustee de son tort, and whether the juris- ; 
diction of equity to look after these profits; 
as a trust fund, and to compel a discovery, » 
an account, and a restitution of them, as a 
trust fund, could be sustained. 

This question has never been adjudicated 
by the supreme court of the United States. ■ 
.Complainant's counsel cites decisions from 
other courts, from which he thinks it is in-' 
ferable that courts of equity may take juris- ■ 
diction of suits to recover from infringers 
profits derived from patented inventions, on 
the ground of constructive trusteeship, and 
he refers to several recent confiicting deci- 
sions of the United States circuit courts on 
this question. But I think I may safely pro- 
ceed as if the question were still an open 
one. I do not think that the reported cases 
cited by the complainant's counsel throw any 
clear light on the question, for they do not 
bear upon it. I do not perceive that the case 
of Grosley v. Derby Gaslight Co., 3 Myhie 
& C. 430, shows anything which should af- 
fect the case at bar. It is the report of the 
second hearing of the case, and is but a par- 
tial report. The onlr question was upon the 
consti'uction of a former decree. It does not 
appear that the bill was not for an injunc- 
tion, among other things. In a foot-note, the 
report of the case on an appeal from the first 
decree Is mis-cited as in 4 Mylne &'K. 72. 
I believe there is no such volume, and I have 
been unable to correct the reference, or find 
the case. The ease of Livingston v. Wood- 
worth, 15 How. [56 U. S.] 546, related to a 
IJlaning-machine, and was an injunction suit, 
in which nothing was decided, except that 
the actual profits of an infringer of a patent 
could be recovered against the infringer as 
an involuntary trustee; but nothing was said 
on the subject, in the decision of the court. 
There was no question of jurisdiction in the 
case. In Cowing v- Rumsey [Case No, 3,- 
296], which related to a cyUnder-polisher, 
and was an action on the case, no question 
of jurisdiction arose. The judge there mere- 
ly made an incidental remark, passim, to the 
effect that an infringer of a patent' might be 
treated as a trustee in respect to profits de- 
rived by him from the use of the patent. In 
Bur dell v, Denig, 92 U. S. 716, which related 
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to a se\*ing-machine, and was Jin action at 
law to recover damages from an infringer 
of a patent, and where jurisdiction was not 
in contest, Mr. Justice Miller incidentally 
said that damages might be recovered at law, 
but that profits were the measure of recovery 
in equity, on the theory that the infringer 
might be treated as a trustee. In Birdsall 
T. Coolidge, 93 U. S. 68, which related to a 
machine for amalgamating gold and silver, 
and was an action at law, Mr. Justice Clif- 
ford made a remark that profits might be re- 
covered in equity by considering the in- 
fringer of the patent as trustee for the pat- 
entee. 

The question of jurisdiction did not arise 
in any one of these cases. Much less did the 
court* in a single instance, intimate, in the 
remotest manner, that, notwithstanding the 
existence of an adequate common law rem- 
edy, equity .could take jurisdiction of a bill 
for profits arising from the use of a patent, 
solely on the ground of constructive trus- 
teeship. I have looked through the reports 
in vain for any direct authority for such a 
jurisdiction. There is such a thing known 
in equity jurisprudence as a trustee de son 
toi-t; but in every mention of such a trustee 
in the books, the property in respect to which 
a person has been regarded as a trustee de 
son tort has possessed, before the interfer- 
ence with it, the character of fiduciary prop- 
erty. I think It clear law that it is only in 
respect to property already subject to a ti*ust, 
and stamped with the fiduciary character, 
that a person can become a trustee de son 
tort. 

In tiie present case, if the assignment of 
the patent from Tanner to Sayles had been 
in trust, for the benefit of beneficiaries rec- 
ognized in law as such, and Sayles were here 
suing for the trust funds for the benefit of 
such beneficiaries, the defendant might, I 
suppose, upon the teaching of the authorities 
on the subject, be treated as a trustee de son 
tort, and be sued in equity. But I think that 
it may safely be held that, in any case of 
constructive trusteeship, the character of 
trustee de son tort does not attach in such 
manner as to give equitable jurisdiction over 
him, unless the property with which he in- 
terfered was already tmst property when 
the interference occurred. The defendant 
here, -therefore, is not a trustee de son tort, 
nor suable, as such, in equity. This much be- 
ing clear, let us now suppose the case of a 
person who takes possession of and uses an- 
other's hoi-se, wagon and team, or thrash- 
ing machine, without his Ivnowledge, consent, 
or authority. In such a case, the law pro- 
vides common law remedies, in which the de- 
fendant is afforded the constitutional right of 
a trial by jury. In such a case, the owner 
may recover damages in trespass for the 
tort; or, he may waive the tort, and sue in 
assumpsit on the implied promise to pay 
what is equitably due for the use and pos- 
session of the property. Will it be contend- 
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ed that a bill in equity would lie in such a 
case on the theory that the wrong-doer was 
a trustee de son tort, or trustee at all? Yet 
the theory of an implied promise to pay 
what is equitably due, is, except iu name 
and form, identical with the theory of trus- 
teeship, which is that the wrong-doer is cus- 
todian of the money so promised. The ac- 
tion of assumpsit in such a case is based 
upon the theory that the wrong-doer has im- 
pliedly promised to pay what ex aequo et 
bono is a fair equivalent for the use of the 
property. He is in law treated as a fidu- 
ciary, in custody of another's property. But, 
though this theory of trusteeship (for it is 
nothing else) is as old as the doctrine of as- 
sumpsit, no one has ever contended, until 
lately, that such a mere theory, employed 
by judges as a means of explaining, by 
analogy, the premise which they derive from 
the relation of the defendant to the proper- 
ty he has used, may be employed as the 
basis of a new departure in equity practice, 
and of an indefinite extension of the equity 
jurisdiction, in derogation of the common 
law, and constitutional right of trial by jury. 
The case I have supposed is, in principle, 
precisely the case we have at bar; for there 
is no magical quality in the property of 
the patentee in his patent to distinguish this 
case from the one just supposed, where or- 
dinary property had been taken and used 
without the owner's consent. We are not 
dealing with the patent case by virtue of 
the peculiar jurisdiction of this court in pat- 
ent cases, but under its general jurisdiction 
as a court of equity. The defendant has 
used the complainant's property; and the 
fact that rhe property used is a patent, does 
not at all affect the question of jurisdiction. 
The patent was not trust property when the 
defendant began to use it, and, therefore, 
the defendant does not bear to it the relation 
of trustee de son tort. 

The act of the defendant was nothing but 
the simple one of a person taking and using 
another's property, Avithout authority, to his 
own advantage, and incurring a liability to 
compensate the owner for such use of the 
property. The case is, in principle, precise- 
ly identical with that of such a use of a > 
horse, or a boat, or a wagon and team, or \ 
thrashing-machine— giving a right of action 
in assumpsit; and, until recently, I have 
never known it to be contended that com- 
pensation for such use could be sued for in 
equity, "on the theory of a constructive 
trusteeship," or on the "idea" that the 
wrong-doer was an "involuntary trustee." 
Courts have undoubtedly used such language 
in illusti-ation of the theory of responsibility, 
on which they have held defendants liable 
in actions of assumpsit at law, and in bills 
of injunction in equity for the use of patent 
property; but language used on the bench 
for mere purposes of illustration cannot ei- 
ther fairly or safely be treated as authorita- 
tive decisions, and made the basis for as- 
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suming a jurisdiction not otherwise existing, 
and new to equity jurisprudence. 
The bill will, therefore, be dismissed. 

[For other cases involving this patent, see 
?T*'*^.:^*'-^^y^''s V. Chicago & N. Ry. Co., Case 
No. 12,414.J 

Case No. 1S,4S5. 

SATLES V. SOUTH CAHOLINA R. CO. 

[Cited in Sayles v. Richmond, etc., R. Co., 
Case No. 12,424. Nowhere reported; opinion 
not now accessible.] 



S. B. WHEELER, The (ROGERS v.). See 
Case No. 12,021. 



Case K'o. 12,426. 

SOAIPE V. FULTON et al. 

SAJIE V. SHERRIPFS et al. 

[2 Ban. & A. 235; i 9 O. G. 1164.] 

Circuit Court, E. D. Pennsylvania. March 11, 
1876. 
Patents— Infrixgemest— Specifications. 
Upon the construction given by the court to 
letters patent number 92,718, granted to George 
_W. Glass, July 20, 1869, for an improvement 
in ejectors, the defendants hdd not to have in- 
fringed. 

In equity. These suits were brought [by 
"William B. Seaife] to resti-ain au alleged in- 
fringement by the defendants [A. Pulton's 
Sons & Co. and Sherrififs and Loughrey] of let- 
ters patent No. 92,718, granted to George W. 
Glass, July 20, 1869, for an improvement in 
ejectors. The patented device consisted of a 
vertical discharge-pipe having a coniform 
lower end immei-sed in the water, and a 
steam or air pipe entering the lower end and 
discharging a jet of st^am or air into the 
discharge-pipe under the surface of the wa- 
ter, whereby the latter was raised and eject- 
ed from the pipe. Defendants' device con- 
sisted of the vertical water pipe provided 
with a' T or globe head at the upper end, 
through which a jet of steam passed across 
the upper end of the water-pipe, exhausting 
the air therein and causing a vacuum which 
permitted the water to rise and be dischar- 
ged. The claims of the patent are: "(1) The 
combination of the pipes b and c, so arranged 
as to be used for the purpose of forcing, 
blowing, or ejecting liquids from wells, shios, 
or other place, as herein described and &et 
forth. (2) The ejector, composed of the 
pipes b and e, the lower end of pipe b enter- 
ing within the coniformed mouth of the })ipe 
c, substantially as herein described. (3) The 
construction and combination for immersing 
in oil or water, in wells or other place, the 
lower end of pipes arranged so that, by the 
use of steam or air forced down one pipe. 



1 [Reported by Hubert A, Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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[Drawings of patent No. 92,718, granted July 
20, 1S09, to a. W. Glass; published from the 
records of the United States patent office.] 




liquids will be forced up the other, substan- 
tially upon the principle as herein described 
and set forth." 

George Shiras, Jr., and J. J. Johnson, for 
complainant. 

William Bakewell and T. B. Kerr, for de- 
fendants. 

McKENNAN, Circuit Judge. The novelty 
of the invention claimed by the complainant 
here is contested, but I do not feel called up- 
on to say whether successfully or not, be- 
cause the bill must be dismissed on another 
ground. Whatever may be the capabilities of 
the invention described in the patent, its 
■character and scope are so circumscribed by 
the specifications and claims that the respond- 
ents cannot be adjudged to be infringers. 

The complainant's and the respondents' 
structures are operated by the application of 
different forces, and are of different construc- 
tion, and are, therefore, not substantially 
identical. I deem it only necessary to make 
this general statement to indicate the reason 
for which the decree is made. 

Bills dismissed at cost of complainant. 



Case No. lS,4S6a. 

SCAIFB et al. v. BIAGEXS et al. 

[19 O. G. 791.] 

•Circuit Court, D. Kentucky. Feb. 21, 1881. 

Patents— Boilers— Validity. 

Reissue letters patent No. 4,467, granted 
July 11, 1871, to William B, Scaife, for im- 
provement in boilers for' ranges, stoves, &e., 
-declared invalid and void. 



(Case No. 12,^27) SCAMMON 

In equity. 

James J. Johnston, .Tames Speed, and 
Thomas Speed, for complainants. 

James A. Beattie and Strawbridge & Tay- 
lor, for defendants. 

BAXTER. Circuit Judge. This day this 
cause having been heard on evidence of the 
respective parties thereto, as contained in .the 
printed records of said parties filed in the 
cause this day, and on the exliibits therein 
referred to, and on the arguments of James 
J. Johnston, James Speed, and Thomas Speed 
for complainants, and of James A. Beattie 
and Strawbridge & Taylor for defendants, it 
is ordered, adjudged, and decreed that the re- 
issued letters patent No. 4,4G7, dated July 11, 
1871, to William B. Scaife, for improvement 
in boilers for ranges, stoves, &c., are invalid 
and void; and that the bill in equity in the 
above cause be, and is hereby, dismissed. 
And it is furthel* ordered, adjudged, and de- 
creed that the defendants recover of the com- 
plainants their costs berein expended. 

And thereupon complainants prayed an ap- 
peal to the supreme court of the United 
States, which was granted. 

[The records of the oflace of the clerk of the 
supreme court do not show any entry of an ap- 
peal in this case.] 



SCAIFE V. SHERRIFFS. See Case No. 12,- 
426. 



Case K*o. 13,437. 

In re SOAMMON. 

[6 Biss. 130; 1 6 Chi. Leg. News, 328; 10 
Alb. Law J. 29; 1 Am. Law T. Rep. (N. 
S.) 372; 21 Pittsb. Leg. J. 207; 6 Leg. Gaz. 
229.] 

District Court, N. D. Illinois. June, 1874. 

Bankruptct—Nusibbr and Amount op Creditors 

— A^HENDED Act — Cases Pending — Re- 

QDiREMENTS— Verification OF Petition. 

1. Creditors' petition must show aflSrmative- 
ly that the requisite number of creditors join 
flierein. Such- allegation may, however, be 
made upon information and belief. 

2. In cases pending at the time of the passage 
of this amendment, the petitioning creditors 
must amend their petition, and insert the al- 
legations as to numbet and amount of the pe- 
titioning creditors. 

3. In all cases the creditors must make this 
allegation before the delDtor can be required to 
show cause, or even file a schedule of his cred- 
itors. 

4. Argumentum ab inconveniente can not. be 
considered by the bankruptcy court; a credit- 
or wishing the benefits of the law must comply 
with all its requirements. 

5. -The amended petition must be sworn to 
in the same manner as an original petition. 

6. On the call of the calendar, a pending pe- 
tition will not be dismissed, absolutely, but 
leave to amend will be granted. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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1. The allegation that the requisite number of 
creditors join in the petition, is not suflacient, 
even when admitted by the debtor; the court 
must be satisfied that such is the fact. 

This was a petition in bankruptcy, filed 
by the United States Mortgage Company 
against Jonathan Young Scammon. On the 
signing of the amendment of June 22, 1874 
[18 Stat. 178], the debtor moved to dismiss 
the petition on the ground that it contained 
no allegation as" to the number and amount 
of petitioning creditors as required by the 
amended act. This motion coming up on the 
day for the call of the bankruptcy calendar, 
all attorneys Interested were present; and 
this decision was made with reference to all 
cases pending in this district. 
- [For prior proceeding in this litigation, see 
Case No. 12,430.] 

Walker, Dexter & Smith, for petitioning 
creditor. 

Lyman Trumbull and Ayer & Kales, for 
respondent, 

BLODGETT, District Judge. I must con- 
fess that the question raised is not entirely 
free from doubt in my own mind. But there 
are some provisions of the law that are 
sufficiently clear. The thirty-ninth section 
of the original bankrupt act of March 2, 1867 
[14 Stat. 536], is substantially and practically 
repealed, and a new section enacted in place 
of it. The new section enumerates the acts 
which shall constitute acts of bankruptcy, 
and for which a party may be forced into 
involuntary or compulsory bankruptcy, aud 
proceeds as follows: 

"And, subject to the conditions hereinafter 
prescribed, shall be adjudged a bankrupt on 
the petition of one or more of his creditors, 
who shall constitute one-fourth thereof, at 
least, in number, and the aggregate of whose 
debts provable under this act amounts to at 
least one-third of the debts so provable." 
Rev. St 1874, § 5021. 

Now this must be done on the petition of 
that number of creditors. It is manifest, 
then, that from the time this becomes a law- 
no person can be adjudged a bankrupt un- 
less the requisite number of creditors join 
in the petition, because it must be upon their 
petition; and it is very clear to me that the 
practice indicated by the whole tenor of the 
law in respect to cases hereafter commenced 
is, that the petition must affirmatively show 
that the requisite number of creditors in 
number and amount have united therein. I 
do not think, as has been urged, that this 
allegation as to the number of creditors 
must necessarily be so positive that the 
party could be prosecuted for perjui-y upon 
it. It may be stated (and I shall so Jaold, 
until some higher court decides the con- 
trary) upon the information and belief of pe- 
titioning creditors, that they do constitute 
one-foui-th in number and one-third in 
amount of the aggregate creditors, because 
we all know that creditors are very liable 



to be misinformed by debtors as to the ex- 
tent of their (the debtors') indebtedness. 
Cases occur almost daily in practice, iu 
which debtors have represented to their 
creditors that they owed only a very small 
amount of debts, in which, when the facts 
came to be developed, their entire indebted- 
ness largely exceeded the amount stated. 
Creditors, of course, in preparing petitions 
in the first instance, speak according to the 
light they possess at that time. I think, 
therefore, it will be a sufficient compliance- 
with the provisions of the law that they 
state on their information and belief that 
they do constitute one-fourth in number and 
one-third in amount of the creditors of the- 
debtor named. 

Then the law provides that if the debtor 
wishes to traverse this allegation he can do 
so by a statement made in writing that the 
requisite number of creditors have not join- 
ed in the petition, whereupon the court shall 
require the debtor forthwith to file a sched- 
ule of his creditors with the court, which^ 
of course, must be, so far as he is concerned, 
conclusive; and if the creditors succeed,, 
within the time limited by the act, in obtain- 
ing the consent of the requisite number of 
the creditors mentioned in the schedule filed 
by the debtor himself, the proceedings can 
go on; otherwise the proceedings must 
lapse. It may be also found necessary iu 
practice to adopt some rule by which the^ 
creditor may contest the truth of the sched- 
ule so filed by the debtor. So that I see no 
difficulty in administering the law under the 
amendment, in respect to cases commenced 
hereafter. 

The only question that has given me 
trouble has been, how to apply the law to 
cases already pending, which have been com- 
menced since the first of December last. 
Taking all the parts together, it appears to- 
me that it has become necessary, since the 
passing of the amendatory act, that the cred- 
itors who wish to prosecute this class of 
cases should apply to the court for leave to 
amend their petitions, and join the requisite 
number of creditors in the prosecution of the 
eases. Otherwise we must hold as nugatory, 
and of no application, some part of the lan- 
guage of this section. After providing, in 
the way I have ah*eady read, that the per- 
son guilty of any of the several acts of bank- 
ruptcy enumerated, may be declared a bank- 
rupt on the petition of the requisite number 
of creditors, the law then provides that, "in 
all cases commenced since the first day of 
December, 1873, and prior to the passage of 
this act, as well as those commenced here- 
after, the court shall, if such allegation as- 
to the number or amount of petitioning cred- 
itors be denied by the debtor by a statement 
in writing to that effect, require him to file 
in court forthwith a full list of his creditors, 
with their places of residence and the sums 
due them respectively, and shall ascertain, 
upon reasonable notice to the creditors. 
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wbetlier one-fourth in nnmber, and one-third 
in amount thereof, as aforesaid, have peti- 
tioned that the dehtor he adjudged a bank- 
rupt." Section 5021. This clause applies as 
well to eases to he commenced as to cases 
commenced since the first of December, 1873; 
and, as was well remarked yesterday in the 
discussion of this case, it is contrary to all 
the analogies of pleading in other cases, that 
a party should be called upon to deny a 
statement which has not been made against 
him. The language of the law is:* "If such 
allegation as to the number or amount of pe- 
titioning creditors be denied by the debtor." 
There must be an allegation somewbere, 
then. The creditors, before they can require 
the debtor to file a schedule of his debts, 
must allege, in substance, that one-fourth of 
the creditors in number and one-third in 
amount have joined in the petition, or do 
unite in the petition, and in the request to 
have the debtor adjudicated a bankrupt 
There must be some allegation of that kind 
before he can be called upon to deny it. And 
I can see no special hardship in this which 
the law may not properly impose. A creditor 
who has already filed a petition may as eas- 
ily obtain the consent of the requisite num- 
ber to prosecute as for a creditor who is 
about to commence proceedings to obtain 
such consent ^s a condition precedent It 
seems to me that the jurisdictional fact on 
which the court has the right to proceed is 
that the requisite number of creditors have 
acceded to the continuance of proceedings. 
The court, indeed, loses jurisdiction over the 
case unless it is made to appear affirmative- 
ly by the petitioning creditors that the re- 
quisite number of creditors request and de- 
mand the adjudication of the debtor as a 
bankrupt The allegation (as I stated at the 
outset) that the requisite number of credit- 
ors have joined in the petition makes a prima 
facie case, makes a case on which the court 
can grant a rule to show cause, and the 
debtor is allowed the privilege of coming 
forward and showing that the requisite num- 
ber of creditors have not joined in the peti- 
tion. But It also imposes on the debtor the 
obligation of disclosing the number of his 
creditors, their places of residence, the 
amounts of their debts, so that their assent 
can be obtained within a reasonable time. 

Further, I derive much support in this view 
of the case from the clause of the act which 
reads: "And if it shall appear that such num- 
ber and amount have not so petitioned, the 
court shall grant reasonable time, not ex- 
ceeding, in cases heretofore commenced, 
twenty days, and in eases hereafter com- 
menced, ten days, within which other cred- 
itors may join in such petition.!' Section 
5021. 

Here is a difference of ten days given in 
favor of creditors who have already initiated 
proceedings, in the time granted within which 
to obtain the consent of the requisite number 
of creditors to the continuance of the proceed- 



ings. It seems to me that this clause was pla- 
ced there on pvu:pose to enable a creditor who 
had ali-eady instituted proceedings to take the 
initial step to amend his petition,, and seek 
the co-operation of such a number of cred- 
itors as was necessary to retain the jurisdic- 
tion. It cannot be supposed from the whole 
language of the statute taken together, that 
congress intended to legislate this class of 
cases out of court entirely. The court can- 
not put that construction on the law. The 
only question is: Did congress intend that 
where a petition had been filed since the first 
of December, 1873, by a single creditor, repre- 
senting perhaps not over $250, he should be 
allowed to proceed and prosecute that case to 
a conclusion, unless the debtor himself should 
come in and object and file a statement of 
the names of his creditors, and amounts of 
their respective debts, together with their 
residences, so that the creditor could obtain 
their assent? Taken with the clauses I have 
read, I do not think that can be construed to 
be the Intention of the act; but it seems to 
me that the debtor is entitied, first, to have 
an allegation placed upon the record, that 
the requisite number of creditors do desire an 
adjudication. He may then deny that alle- 
gation and show that the requisite number of 
creditors do not desire his adjudication in 
bankruptcy. And when he has made thai 
statement, the petitioning creditor has the 
right to take twenty days in which to obtain 
the assent of the requisite number. The rea- 
son for making a distinction between the time 
allowed in cases already pending and in cases 
hereafter brought, is manifestiy this: Where 
creditors bring a case after the passage of the 
law, "they are supposed to act in the light of 
what has already ti-anspired, and have some 
information upon the extent of the indebted- 
ness of the debtor. They are supposed to 
have investigated, so far as opportunities 
would enable them, the financial condition of 
their debtor, and ascertained approximately 
the facts in the case. With respect to cases 
commenced before the amendment went into 
force, they are supposed not to have made 
such investigation. Therefore extra time is 
given them before they will be put out of 
court. Now the creditor, under the practice 
suggested, in cases which are pending, could 
come into court and ask leave to amend his 
petition in the respect I have indicated. On 
the request being granted and the amend- 
ment made, the debtor will have the privilege, 
as in cases hereafter brought, of denying that 
the requisite number of creditors have assent- 
ed. Then he will be required to file his sched- 
ule. The argument of incbnvenience is one 
which the court cannot consider. The bank- 
rupt law is a stringent provision for taking a 
man's business from his own control, and pla- 
cing it in the hands of the court or his cred- 
itors for the pui-pose of closing his affairs. If 
creditors wish to do this, they must do it on 
the terms of the bankrupt law. The only 
question is, from whom shall the objection 



SCAMMON (Case No. 12,428j 



[21 Fed. Cas. page 6 20 J 



first come, or hj whom shall the allegation he 
first made that the requisite number of cred- 
itors hare not joined in the petition for ad- 
judication. TakiQg the whole scope of the 
act, it seems to me that in all petitions where 
adjudication has not already been passed, the 
allegation must come from the petitioning 
creditors, and it must be made to appear af- 
firmatively that the requisite number do join 
in the petition. 

Now, take section thirteen, which is an 
amendment of section forty of the original 
act. It reads as follows: "And if, on the re- 
turn day of the order to show cause as afore- 
said, the court shall be satisfied that the re- 
quirement of § 5021 (sec. 39) of said act as to 
the number and amount of petitioning ered- 
tors has been complied with, or if, within the 
time provided for in § 5021 (sec. 39) of this act, 
creditors sufficient in number and amount 
shall sign such petition so as to make a total 
of one-fourth in number of the creuitors and 
one-third the amount of provable debts 
against the bankrupt, as provided in said sec- 
tion, the court shall s5 adjudge, which judg- 
ment shall be final; otherwise it shall dis- 
miss the proceedings, and, in cases hereafter 
commenced, with costs." 

Thus, it appears, it becomes a matter of 
inquiry for the court to ascertain and adju- 
dicate upon, whether the requisite number of 
creditors have joined; and the reason of that 
is very obvious. By other provisions in this 
same amendment to the law, a bankrupt who 
is forced into bankruptcy under the compul- 
sory clauses of the act, is discharged without 
reference to the amount of dividend which 
he pays, while a bankrupt who goes into \ ol- 
untary bankruptcy must pay a dividend at 
the rate of thirty per cent. It is to guard 
against collusive proceedings on the compul- 
sory side of the docket that this provision is 
made, and it is made the duty of the court 
to investigate and find whether the requisite 
number of creditors have joined in the pro- 
ceedings, and whether the proceedings are in 
good faith. The naked allegation in the pe- 
tition in regard to the number of creditors 
who join in the proceeding, although admit- 
ted by the debtor, does not seem to be 
enough, but the court must inquire into the 
facts and be satisfied that the requisite num- 
ber of creditors have joined in the petition; 
and must also be satisfied that the admission 
of such fact, if admitted by the debtor, is 
made in good faith. 

It is hardly necessary to say, then, that I 
shall hold in all pending cases that it will be 
necessaiy for the petitioning creditors to 
amend their petitions within a reasonable 
time, otherwise the cases wiU be dismissed. 

[For subsequent proceedinjjs in this litigation. 
See Cases Nos. 12,428 and 12,429.] 

NOTE. That the petition should show affirm- 
atively that the requisite number of creditors in 
number and amount have joined in the petition, 
and that this allegation may be upon informa- 
tion and belief, see, also. In re Seull [Case No. 



12,568]; Warren Sav. Bank v. Palmer [Id. 
17,207]. If the allegation in regard to the 
joining of the requisite proportion of the cred- 
itors in the petition is defective, it may be 
amended. In re McKibben [Id. 8,859]. When 
crrditors have once joined in the petition they 
cannot be allowed to withdraw, if any other 
petitioning creditor objects. In re HefEron [Id. 
6,321]. 



Case 'No. 13,428. 

In re SCAMilON. 

[6 Biss. 145.] 1 

District Court, N, D. Illinois. July, 1874. 

Bankruptcy — Petitiojs by Single Cueditor. 

Since the amendment of June 22, 1874 [18 
Stat. 178], a petition by a single creditor will 
not be sustained, if it appear that he did not 
have good reason to believe that he constituted 
the requisite proportion of the creditors; and 
upon this question affidavits and depositions 
may be taken, and the debtor should not be re- 
quired to file a schedule of his creditors, and 
the petition may be dismissed on motion. 

In bankruptcy. 

[For prior proceedings in this litigation see 
Cases Nos. 12,430 and 12,427.] 

Wirt Dexter, for petitioning creditor. 
Lyman Trumbull and B. F. Ayer, for re- 
spondent. 

BLODGETT, District Judge. On the 12th 
day of May, 1874, the United States Mort- 
gage Company filed its petition in bankruptcy, 
alleging that it was a creditor of J. Young 
Scammon to the amount of §150,089, as evi- 
denced by a judgment rendered in its favor in 
the circuit court of Cook county, and alleging 
that said Scammon had been guilty of certain 
acts of bankruptcy, and praying that he might 
for said acts be adjudged a bankrupt. 

After the passage of the act of June 22, 1S74, 
amendatory of the banknipt law, a motion was 
made by respondent to dismiss the proceedings, 
for the reason that it did not appear that one- 
fouiiii of his creditors in number, and the ag- 
gregate of whose debts amounted to one-third 
of the debts provable against his estate in 
bankruptcy, had joined in the petition. See 
[Case No. 12,427]. The petitioner thereupon 
took leave to amend, and afterwards amended 
its petition by alleging that it was "informed 
and believed that it constituted one-fourth in 
number, and that the debt due it from the 
bankrupt constituted one-third of the amount 
of debts provable in bankruptcy against the 
respondent." The original and amended peti- 
tions are both verified by Alfred W. Sansome, 
as the agent and attorney in fact of the peti- 
tioner — ^the petitioner being a non-resident cor- 
poration. The respondent thereupon filed his 
affidavit, setting forth in substance that the 
petitioner did not constitute one-fourth of his 
creditors who would be entitled to prove their 
debts against his estate if he should be ad- 
judged bankrupt, and that said Sansome, the 
petitioner's agent, weU knew that he, Scam- 

1 [Reported by Josiah H, Bissell, Esq., and 
here reprinted by permission.] 
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mon, owed a much gi'eater numter than four 
persons who would be entitled to prove their 
debts against him in bankruptcy, and alleging 
that the amendment to the petition was not 
made in good faith, but solely for the purpose 
of vexing and harassuig the respondent; and 
upon the statement in said affidavit respondent 
based a motion to dismiss said proceedings, on 
the ground that they were not instituted and 
prosecuted in good faith by tbe requisite num- 
ber of his creditors. 

This motion has been argued and submitted, 
both upon the question of fact as to Mr. San- 
some's knowledge at the time this amended 
petition was filed as to the number of Mr. 
Scammon's creditors, and upon the law raised 
by said fact, if established. Depositions and 
proofs have been submitted pro and con, and I 
think the fact is dearly proven that Mr. San- 
some did know, or at least have good reason 
to believe, at the tune he filed and verified the 
amended petition, that the petitioner did not 
constitute one-foui-th in number of Mr. Scam- 
mon's creditors who would be entitled to join 
in or prosecute proceedings against him in 
bankruptcy. This fact being assumed to be 
proven, the question is: Should the proceed- 
ings be dismissed because not prosecuted in 
good faith? 

As the law now stands, a debtor guilty of 
any of the acts of bankruptcy mentioned in the 
law "shall be adjudged a bankrupt on the peti- 
tion of one or more of his creditors, who shall 
constitute one-fourth thereof, at least, in num- 
ber, and the aggregate of whose debts prova- 
ble under this act amoimts to at least one- 
third of the debts so provable." Rev. St. 
§ 5021 118 Stat. 181]. 

As creditors cannot be presumed to know 
positively the condition of a debtor's affairs, 
nor the exact number of his creditors, it has 
been deemed a sufficient compliance with the 
law if the petition alleged in the first instance 
upon information and belief that those joining 
in it constituted the requisite number to com- 
mence proceedings. Such an allegation may, 
however, be met by a denial on the part of 
the debtor that the requisite number have 
joined in the petition, but in that case the 
debtor may be re'quired to file a full list of his 
creditors, with their places of residence and 
the amounts due them respectively, and other 
creditors may have time in which to join in 
the petition. Here, however, the debtor in- 
sists that inasmuch as only one creditor, and 
that not constituting the requisite number, has 
presented this petition, and as it is made af- 
firmatively to appear that the petitioning cred- 
itor knew through its proper agent that a suffi- 
cient number of creditors had not joined in the 
petition, the petitioner has no standing in 
court, and the proceeding can be dismissed on 
motion, without filing a list of creditors. 

It is conceded on the part of the petitioner 
tliat these proceedings cannot go on imless it 
shall be made to appear that the requisite 
number of creditors either now are or shall 
hereafter becom6 parties thereto; but it is con- 
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tended that the debtor should come in and file 
a list of his creditors, with their residences, 
and the amoimt due to each, so that tlie peti- 
tioner may know who they are, and obtain, or 
attempt to obtain, their co-operation in this 
proceeding. 

As I have already said, when creditors acting 
in good faith aver that they constitute the 
requisite number to proceed in bankruptcy, I 
think the debtor is put upon answer and is 
obliged to furnish them the facts in regard to 
the number of his creditors and amount of his 
debts, if he claims that the requisite number 
have not imited in the proceeding, but this 
is on the assumption that those filing the peti- 
tion are proceeding in good faith. There can, 
however, be no doubt that it is essential to the 
jurisdiction of the court that the requisite num- 
ber of creditors shall, in some form, imite in 
the petition to have a debtor adjudged a bank- 
rupt, and nothing less than that number, on a 
prima facie case, have the right to invoke the 
aid of the court The evident intention of the 
law is to leave it for the requisite quorum of 
a man's creditors to say whether they will put 
him in bankruptcy or not. One creditor alone., 
unless he is one-fourth in number of all a 
debtor's creditors, cannot prosecute bankrupt- 
cy proceedings, nor would it seem consistent 
with the spirit of the bankrupt law that any 
number less than one-fourth of a man's cred- 
itors, or those honestly believing themselves to 
be so, can call upon their debtor under the 
guise of banki'uptcy proceedings to give them 
a list of his creditors. 

It may be said that a debtor is under obliga- 
tion to state his affairs in full to his creditors 
at any and aU times, and that they are, from 
this relation to him, entitled to the truth. 
And this may be conceded as a matter of 
moral obligation, but when creditors invoke the 
stringent remedy of the bankrupt law they 
must do it by strict compliance with its provi- 
sions. They can have the information through 
the means of the bankrupt law only by com- 
plying with its terms. Here we have a sin- 
gle creditor, acting through an agent, appeal- 
ing to the bankrupt law, and it appears that 
at the time he filed his amended petition he 
knew that the debtor owed a large number of 
other persons, and that his principal alone did 
not constitute one-fourth of the creditors of the 
debtor. Upon this state of facts he had no 
right to call upon the court to put the debtor in 
bankruptcy. His standing was certainly no 
better when he filed his amended petition than 
it would be now if the debtor were to file his 
list, and no one of the other creditors, or not 
enough of them, join him. 

What under certain circumstances creditors 
might find out by the filing of the list, undei- 
a rule of this court, this creditor knew before 
he proceeded with the amended petition. And 
notwithstanding these proceedings have now 
been many weeks before the court, none of the 
creditors of this debtor, except this single peti- 
tioner, have asked to be made a party to this 
petition. J think, therefore, that the fair pre- 
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sumption must be that the reauisite lumiber 
of creditors do not -wish to prosecute bank- 
ruptcy proceedings, and this proceeding, hav- 
ing been commenced by a single creditor, with 
Icnowledge that it alone could not maintain it, 
the proceeding should be dismissed.- 

An order will therefore be entered to tliat 
effect 

[For subsequent proceediuff in this litigation, 
see Case No. 12,429.] 

NOTE. The absence of the allegation as to 
number and amount of petitioning creditors in 
a petition filed by a single creditor is not sup- 
plied by the admission of the debtor, even if 
made in writing, unless the court is satisfied 
that the admission is made in good faith. In re 
Keeler [Case No. 7,638]. 



Case 1^0. 12,429. 

In re SCAMMON. 

[G Biss. 195; 1 11 N. B. R. 280; 7 Ohi. Leg. 
News, 42; 9 West. Jur. 175.] 

District Court, N. D. Illinois. Oct., 1874. 

Bankruptcy — Practice in Filing Petition 
PNDEK Amended Act. 

1. Under the amendment of June 22, 1874 [18 
Stat. 178], if it appears that the requisite 
number of creditors h.ave not joined in the pe- 
tition, the court will dismiss it on motion, with- 
out requiring the debtor to file a schedule. 

2. On such motion the court will hear affida- 
vits and evidence offered by either party, and 
will order the person verifying the petition to 
be examined before the register. 

[3. Cited in Re Keiler, Case No. 7,647, and 
in Re Hamlin, Id. 5.994, to the point that it 
is within the power and duty of the court to set 
aside summarily any process obtained by fraud 
and deception practiced upon itself.] 

In bankruptcy. This was an involuntary 
petition filed by the United States Mortgage 
Company against .lonathan Young Scammon, 
prior to the amendment of June 22, 1874. 
Soon after that amendment a rule was en- 
tered upon the petitioning creditor to file an 
amended petition according to the require- 
ments nf this amendment [Case No. 12,427]. 
In response to this, it simply amended the 
petition by inserting the allegation that the 
petitioning creditor constituted one-third in 
amount and one-fourth in value of the re- 
spondent's creditors [Id. 12,428]. Respondent 
then moved to dismiss the petition, filing an 
affidavit to the effect that he was indebted 
in large amounts to numerous persons; that 
two judgments were standing against him in 
the United States court for this district, and 
several others in the state courts, and that 
the secretary of the company, when he made 
the affidavit to the amended petition, knew 
that respondent was indebted to a large num- 
ber of persons. 

Lyman Trumbull, for motion. 
Wirt Dexter, contra. 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



BLODGETT, District Judge. Since the re- 
cent amendment to the banknipt act, the 
petition is required to show with as much 
certainty as is attainable that the creditors 
uniting in the petition actually constitute the 
proportion required by the act. But inas- 
much as it is usually impracticable for a 
creditor to give a full or precise statement 
of the debtor's liabilities, I have held that 
the allegation might be made upon informa- 
tion and belief. [In re Scammon, Case No. 
10,430.] The petitioning creditors must, how- 
ever, be held to good faith in the matter, 
and cannot recklessly file a petition for the 
purpose of making the respondent file a state- 
ment of Ms creditors. It would be intolera- 
ble if any one or two creditors, upon either 
a real or pretended claim, could by a simple 
allegation, in the words of the amendment, 
compel a business man to spread upon the 
records a statement of his liabilities. Such 
a fishing petition cannot be entertained un* 
der the act as amended. If it appear to the 
court by affidavit, or otherwise, that at the 
time of filing the petition the creditors join- 
ing in it knew that they did not constitute 
the requisite number, the petition should be 
dismissed; and it seems to me that a motion 
is the proper method in which to bring the 
matter before the court. Upon this question 
both parties have the right to be heard. Ei- 
ther party may bring in affidavits or evidence 
by Saturday morning next, and the respond- 
ent may have an order for examination and 
cross-examination before the register of the 
secretary of the company who made the affi- 
davit. 



Case ISTo. 12,430. 

In re SCAMMON. 

[10 N. B. R. 66; 1 1 Cent. Law J. 328; 20 Int. 
Rev. Ree. 33.] 

District Court, N. D. Illinois. June 26, 1874. 

BANKKrpTCT — Amended Act — Suits Pending — 
Number and Amount of Creditors. 

1. By the amendment of June 22, 1874 [18 
Stat. 178], every petition to force a debtor in 
bankruptcy filed since December 1, 1873, is re- 
quired to contain the allegation that the peti- 
tioners are one-fourth in number and one-third 
in value of the creditors of the debtors. This 
applies as well to cases pending as to those 
that may hereafter be brought. 

[Cited in Re Angell, Case No. 386; Re Corn- 
stock, Id. 3,077; Re Raffauf, Id. 11,525.] 

2. This allegation may be made in the petition 
on information and belief. 

[Cited in Re Mann, Case No. 9,033.] 

In bankruptcy. 

BLODGETT, District Judge. By the re- 
cent amendment to the bankrupt law, some 
radical changes are made in the proceedings 
of voluntaiT or compulsory bankruptcy. The 
thirty-ninth section [of the act of 1867 (14 



1 [Reprinted from 10 N. 
mission.] 
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Stat 536)] lias been practically repealed, and 
a new section substituted. .By this section, 
as it now stands amended, various acts are 
declared acts of banliruptcy, and the law 
then proceeds to say that any person guilty 
of said acts, or any of them, "shall be deem- 
ed to have committed an act of bankruptcy, 
and subject to the conditions hereinafter pre- 
scribed, and shall be adjudged a bankrupt 
on the petition of one or more of his credit- 
ors, who shall constitute one-fourth thereof 
at least in number, and the aggregate of 
whose debts provable under this act amounts 
to at least one-third of the debts so provable. 
* * * And the provisions of this section 
shall apply to all cases of compulsory or of 
involuntary bankruptcy commenced since the 
1st day of December, 1873, as well as those 
commenced hereafter. And in all cases com- 
menced since the 1st of December, 1873, and 
prior to the passage of this act, as well as 
those commenced hereafter, the court shall, 
if such allegation as to the number or amount 
of petitioning creditors be denied by a state- 
ment in writing to that effect, require him 
to flle in court forthwith a. full list of his 
ci'editorSr with their places of residence, and 
the sums due them respectively, and shall 
ascertain, upon reasonable notice to the cred- 
itors, whether one-fourth in number and one- 
third in amount have petitioned that the 
debtor be adjudged bankrupt. * * *" 

The question now raised is, whether cases 
pending, which have been commenced since 
the 1st of December last, can proceed without 
an amendment of the petition, so as to show 
affirmatively that the requisite number of 
creditors desire the 'debtor to be adjudicated 
bankrupt, or must the debtor in such cases 
object in the lirst instance, and file a sched- 
ule of his creditors? There is no doubt in my 
mind that in new cases the petition must 
show affirmatively that the requisite number 
of creditors join in the petition. Not that the 
creditors petitioning must swear positively 
that they constitute a fourth in number and 
a third in value of a debtor's creditors, but 
they should at least allege it according to 
their best information and belief, because we 
all know that debtors frequently misstate the 
amount of the debts to their creditors, and 
creditors have no means in the first instance 
of verifying the truth of the debtors' state- 
ments to them. So that I tliink an allegation 
that those petitioning constitute a fourth in 
number of the creditors and a third in value 
of the provable debts, would make a good 
prima facie case, so far as this clause is con- 
cerned. If the debtor comes in and denies 
this allegation, then he can be ruled to file a 
correct list of his creditors, with their resi- 
dences and the amount due them respective- 
ly, and a time is given in which to obtain 
The report of the requisite number of them 
to the proceeding. The evident spirit and in- 
tent of the amendment is that all cases pend- 
ing, commenced since the 1st of December 
last, shall conform to, and proceed upon the 
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requirements of the law in the same manner 
as new cases. The language is: "If the allega- 
tion as to the number or amount of petition- 
ing creditors be denied by the debtor." Aud 
this is declared to apply as well to pending 
cases as to those hereinafter commenced. 
Now, by all the analogies from the rules of 
pleading, a party is not required to deny an 
allegation which has not been made. It 
seems to me it would be absurd to require 
a debtor to come in and deny the allegation 
that a fourth in number and third in amount 
of his creditors had not joined in the proceed- 
ings against him, when the record contained 
no such allegation. The creditors should first 
make the allegation, and then it will be time 
for the debtor to deny it and furnish a cor- 
rect list of his creditors. Nor do I see that 
there is any hardship in this. It being, clear 
that the proceedings cannot go on without 
the assent of the requisite number of cred- 
itors, their assent seems to jne indispensable 
to enable the court to retain jurisdiction of 
the case, and the petitioning creditor may 
as well amend his petition in the first in- 
stance by obtaining the assent of the req- 
uisite number as to require the debtor to ex- 
hibit his schedule. As I construe the law, 
the debtor is not obliged to give a schedule 
of his creditors until a prima facie case is 
made against him. Certainly a debtor 
against whom a new petition is filed cannot 
be compelled to disclose the names and resi- 
dences of his creditors, and amounts due to 
each, without such prima facie case being 
made, and I- do not see why any different 
rule should apply to one against .whom pro- 
ceedings were pending- when the law passed. 
I therefore conclude that in all cases pend- 
ing which have been commenced since the 
1st of December last, the petitioning creditor 
should take steps to secure the joining of a 
fourth in number- and third in amount of the 
creditors within some reasonable time, and 
that the debtors are entitled to a rule that 
unless the requisite number of creditors do 
so join within such time as the rule may re^ 
quire, the proceeding shaU be dismissed. 
This saves the rights of creditors in all cases 
when the limitations of the law would ap- 
ply if the petitions should be dismissed and 
new proceedings commenced. 

[For subsequent proceedings in this litigation, 
see Gases Nos. 12,427-12,4:jb.] 



Case :No, 1S,431. 

SGAMMON V. BOWERS et al. 

[1 Hask. 496.] i 

District Court, D. Maine. Dec, 1873. 

Bankuuptot — Title of Assignee — Goods Pre- 
viously Paid for. 

1. An assignee in bankruptcy takes only such 
title to the bankrupt estate as the bankrupt had. 

1 [Reported by Tliomas Hawes Hasliell, Esq., 
and here reprinted by permission.] 



SCAMMON (Case No. 12,431) 



[21 Fed. Cas. page 624] 



2. In equity, the purchaser of goods to be de- 
livered as manufactured, may retain, as against 
the assignee in bankruptcy of the manufacturer, 
goods previously paid for and delivered to him 
after he knew that the manufacturer had be- 
come insolvent. 

In equity. BUI by [John Q. Scammon] the 
assignee of a bankrupt to recover the pro- 
ceeds of a large quantity of cigars received 
by the respondent, [Roseoe LJ Bowers, from 
the bankrupt, between April 15 and Septem- 
ber 28, 1869, in fraud of the bankrupt act [of 
1867 (14 Stat. 517)]. Answers were filed, set- 
ting up a lawful title to the cigars in Bowers, 
as purchased under a contract of April 10, 
1869. The cause had been heard on bill, an- 
swer and proofs, and a decree rendered for 
the orator to the full extent of the prayer in 
his bill [Case No. 12,434], but a re-hearing is 
now awarded on motion of respondents. Ab- 
bott was adjudged bankrupt December 14, 
1869, and is a party defendant to the bill. 
He resided in Saco and operated a factory for 
the manufacture of cigars. Bowers had kept 
Abbott's books from memoranda that he fur- 
nished usually at the close of each day's busi- 
ness. 

[For prior proceeding in this litigation, see 
Case No. 10.] 

Edward Eastman and Josiah H. Drum- 
mond, for orator. 
Rufus P. Taply, for respondents. 

POX, District Judge. Bowers' rifents de- 
pend on the agreement of April 10th, and up- 
on what has taken place under it. This agree- 
ment, the court is not satisfied was in fraud 
of Abbott's creditors, and must therefore be 
considered as fair and legal, and Bowers is 
entitled to all the legal and equitable rights 
which spring from it. By it, in short, he was 
to purchase and pay for the product of Ab- 
bott's factoiy, and Abbott was bound to de- 
liver the same. The prices for the various 
brands of cigars were fixed and determined 
upon between them, as a part of the eon- 
tract At the time this contract was made, 
Abbott was indebted to Bowel's for monies 
advanced, which were paid by the cigars as 
they were delivered. Abbott afterwards was 
in advance, by delivery of his goods to Bow- 
ers, but the balance was soon changed, as on 
the first of August, Bowers was in advance 
to Abbott §2,434.83. In August Bowers re- 
ceived from Abbott in goods $5,668.50 and 
paid to him §4,954.14. In September, Bow- 
ers received $4,878 and paid §2,250. The 
goods thus received over and beyond the pay- 
ments for the months of August and Septem- 
ber to the amount of §3,342.26 are claimed to 
have constituted a preference in fraud of the 
provisions of the banki-upt act. 

That Abbott was insolvent on the fii'st of 
August and had been for a long time pre- 
vious, at least as early as Januaiy, is ad- 
mitted in Abbott's answer, although he claims 
he did not know or suspect such was his con- 
dition, and the other evidence in the case 



fully establishes his insolvency at that date. 
Bowers denies that he had reasonable caus& 
to believe Abbott was insolvent in August 
and September; but the court is well satisfied, 
that considering his intelligence and acquaint- 
ance with business, he must have at that 
time been fully aware of Abbott's condition. 
The entries made by him from time to time 
on Abbott's books clearly manifested that he 
was increasing his liabilities to an alarming 
extent, and that his assets were nearly all 
exhausted. The shifts which he resoi-ted to 
under the ostensible pretence of consignment,, 
indicated to any man of any business ca- 
pacity, that his condition was desperate, buy- 
ing large quantities of stock on time, and 
without manufacturing it, turning it over in 
very large quantities to Bowers as security on 
the advances of his notes. 

The whole amount of goods so consigned 
■was in excess of $10,000, and a portion of 
these by Abbott's books can be traced from 
the entries there made by Bowers. It ap- 
pears, that June 18, Abbott purchased of Mr. 
Ellis goods to amount of §815.05, which at 
same valuation, were consigned to Bowers 
June 21. On June 2, he bought of J. L. Dean 
§84 worth of goods, and June 21 of "Wilder 
and Estabrook §682.50, which were consigned 
in same manner to Bowers June 23. On Au- 
gust 19, he bought of J. H. Feeney §1,014.65 
and same day of Mr. Ellis §926.12, both of 
which lots were, August 21, consigned to 
Bowers. On August 19, he purchased from 
Wilder and Estabrook §1,020.15 of tobacev>, 
which was consigned to Bowers August 25. 
These three last bills, amounting to §5,075.75, 
were paid for by a draft at sight in favor of 
Jos. Hobson, and nearly the whole amount 
was applied by Hobson in payment of his 
claims against Abbott for borrowed money, 
some of which had been due since December 
previous. 

So likewise the sale to Joseph Hobson Sep- 
tember 14 of stock to amount of over §5,- 
600, and which has been the subject of in- 
quiry in this court and adjudged fraudulent, 
was well known to Bowers, and the amounts 
received by him subsequently should be af- 
fected by his knowledge of the transaction, 
and were received by him when he could not 
but have known the condition of Abbott's af- 
fairs. Boothby's testimony most conclusively 
proves that Bowers was well aware of Ab- 
bott's condition August 20, and upon this 
branch of the case, the court has no doubt, 
that from the first of August, Bowers was 
conscious of Abbott's insolvency, and was de- 
sirous of procuring the goods from Abbott for 
which he had made his advances, and that 
from time to time, he made such further ad- 
vances as were necessary to facilitate the 
manufacture of the stock on hand, continuing 
so to do, until by the agency of himself and 
Hobson, Abbott's whole stock, with the ex- 
ception of about §1,500, was exhausted. 

Abbott being insolvent, and these goods 
having been received by Bowers from him 
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when he was aware of such insolvency, can 
he hold them as against the assignee? At 
the former heaiing the court was of opinion 
that he should not, and that the transaction 
constituted a preference in' contravention of 
the banlcrupt law. The able argument of the ! 
learned counsel at the re-hearing caused me 
to doubt the correctness of the views which 
I had previously entertained, and an examtua- 
tiou of the authorities has satisfied me that 
I was in an error, and that under the agree- 
ment of April 10, Bowers had a right to re- 
quire of Abbott the delivery of the goods 
which he had paid for, and by a proceeding 
in equity against Abbott, could have obtained 
a delivery of them if he had insisted on with- 
holding them from him. 

Under the agreement, it is probable that 
at law Bowers acquired no title to the goods 
until deliveiy; but in equity, I think a right 
to the goods, as they are manufactured and 
paid for, did attach in his behalf, which 
equity would enforce as against Abbott or 
his assignee. Fraud not being established, 
the assignee takes only the rights of the 
banla'upt, and he is affected by the same 
equities the banlirupt would be, in relation 
to the estate. Such is the doctrine as estab- 
lished in this circuit as I understand the au- 
thorities, and so the law must be adminis- 
tered until I am advised differently by the 
supreme court. 

The question however here is not what ' 
would be the right of Bowers to receive this . 
property from the assignee, but what were 
Bowers' rights as against Abbott at the 
moment of delivery of the goods. By the 
contract between these parties, the advances 
made by Bowers to Abbott, I think, did not 
create the ordinary relation of debtor and 
creditor, although of course, if Abbott re- 
fused to deliver the property. Bowers in an 
action at law could have recovered such ad- ' 
vances. These sums, as between the par- ' 
ties, were not loans of money to be repaid, 
but they were payments on account of ar- [ 
tides to be manufactured and delivered as ' 
wanted at fixed values. Bowers could not " 
call upon Abbott to pay back to him the j 
money advanced, but Abbott had a right to 
deliver to him the specific articles on account i 
and for which the payments had been made. I 
He had the right to tender him the article • 
itself, if according to the agreement, and,' 
compel him to receive ^t. The agreement ' 
was originally executory, but by it the par- - 
ties agreed, the one to buy, the other to sell 
the products of the factory. Bowers com- ' 
pletes his portion of the agreement by pay- 
ing for -the articles which are subsequently 
produced, and such an agreement is in equi- 
ty binding upon the parties and the property ; 
when it is manufactured, although the title ; 
of a bona fide purchaser without notice: 
might be protected. 

This executory agreement is a continuing 
one, resulting in a vested equitable right, so 
that when he gets possession of the prop- 
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erty, he does it under and by virtue of the 
agreement, and when delivered up to him 
by the other party, it is in pursuance and 
satisfaction of the original agreement, which 
is thus executed. Such a contract in equity 
carries with it all that is necessary to the 
completion of it. There was therefore an 
implied power and authority to demand and 
receive the goods as they were manufac- 
tured, and the "inevitable result must be, 
that a power, founded on contract to take 
possession of such goods of a pai'ticular na- 
ture as the owner of the power may sub- 
sequently manufacture or acquire, and hold 
them as the propei*ty of the owner, will con- 
fer an authority lying beyond the reach and 
control of the party by whom it is given, 
and entitle the person on whom it is con- 
ferred to take all the measures necessary 
to render it effectual for the end in view." 

In Langton v. Horton, 1 Hare, 549, a mort- 
gage of oil, to be caught, &c., was sustained 
in equity as against an attaching creditor. 
The vice-chancellor in his opinion says: "Is 
it true then that a subject to be acquired 
after the date of a contract cannot in equity 
be claimed by a purchaser for value under 
that contract? It is impossible to doubt, for 
some purposes at least, that by contract an 
interest in a thing not in existence at the 
time of the contract may in equity become 
the property of a purchaser for value. The 
course to be taken by such a purchaser to 
perfect his title, I do not now advert to." 
And in Mitchell v. "Winslow [Case No. 9,673], 
a mortgage of all the tools, &c., which 
might be placed in a certain factory, was ' 
held to constitute an equitable lien as against 
the assignees of the mortgagors, and the 
mortgagees were authorized to retain the 
property of which they liad taken possession 
after the insolvency. Judge Story says: "It 
seems to me a clear result of all the au- 
thorities, that whenever the parties by their 
contract intended to create a positive lien 
or charge, either upon real or personal es- 
tate, whether then owned by the assignor 
or contractor or not, or if personal property 
whether it is then in esse or not, it attaches 
in equity as a lien or charge upon the par- 
ticular property as soon as the assignor or 
contractor acquires a title thereto, against 
the latter, and all persons asserting a claim 
thereto under him, either voluntarily or with 
notice or in banki'uptcy." 

A lien may exist, without any remedy for 
its enforcement, though in Sullivan v. Tuck, 
1 Md. Oh. 59, where a person pledged his 
growing crops to his agent, who was to ad- 
vance money and accept drafts drawn there- 
on, and the person died insolvent and large- 
ly indebted to his agent, the court granted a 
decree for a specific performance, and the 
ci'ops were ordered to be forwarded to him. 
Here the question of how this lien or equity 
should be enforced by Bowers does not arise. 
Abbott recognized that it existed, carried 
out according to its terms his contract, de- 
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liyered to Bowers tlie property, which under 
the contract and the payments he had made 
on account of it had in equity hecome Bow- 
ers' property, and I am now well satisfied 
that such a proceeding should not he adjudg- 
ed in violation of any of the provisions of 
the bankrupt act, notwithstanding at the 
time that Bowers received the goods, he was 
well aware of Abbott's insolvency, and in- 
tended to protect himself from any loss by 
reason of the same. 

In Nickerson y. Baker, 5 Allen, 142, it was 
decided that a subsequent delivery of a deed 
of real estate to the grantor, who had pre- 
viously bargained for the land and paid for 
it, is valid although the grantor was then 
insolvent, and the party receiving the deed 
had reason to believe him to be so. The 
court says: "The grantor did not stand in 
the relation of debtor to the plaintiff, he 
owed him no money nor was he liable to be 
charged for any indebtedness therefor. His 
only duty was to make the conveyance of 
the estate, for which the money was paid, 
l^pon the payment of the entire pxu-chase 
money to the vendor, in equity he held the 
estate in trust for the benefit of the party 
paying the same. The execution of the deed 
may, under the circumstances, be held to 
relate back to the time of payment of the 
money and the first existence of the duty to 
give a defd." These remarks it appears to 
me are as applicable to a contract for a sale 
of personal as well as of real estate; and I 
can entertain no doubt that if a party had 
paid his vendor the full purchase money for 
a ship at sea, and received an agreement 
that the vessel should be delivered and a 
bill of sale executed on her arrival, that 
equity might compel the performance of 
such a contract by the vendor or his as- 
signee, if he should become bankrupt. 

It is said, that this view is in conflict with 
Bank of Leavenworth v. Hunt, 11 Wall. [78 
U. S.] 391, and the opinion of the supreme 
court as pronounced by Field, J. That was 
an action at law, and it was decided, that 
the assignee could recover from the grantee, 
the value of a stock of goods received by 
him from the bankrupt under an agreement 
to deliver the same as security when re- 
quested, made at the time of a loan of mon- 
ey, such delivery being long subsequent to 
the loan, and after the party had become in- 
solvent, and a preference was thereby in- 
tended by the parties. 

Such agreement did not amount to a con- 
veyance, and no title passed thereby until 
the delivery. The conveyance being within 
four months of the bankruptcy proceedings, 
and being intended as a preference of an or- 
dinary debt, was at law in violation of the 
bankrupt act, and could be invalidated by 
the assignee; and I believe most of the cases 
in which the principle has been asserted, 
that a security subsequently executed in pur- 
suance of a prior agreement can only take 
effect from its execution, are cases at law. 



dependent on the strict legal rights of the 
party, and not proceedings in equity where 
equitable liens could be recognized and en- 
forced. Such were Forbes v. Howe, 102 
Mass., 427, and Simpson v. Carleton, 1 Allen, 
109. These two authorities are sustained by 
the insolvent act of Massachusetts, which 
provided "that any security given for the 
performance of any contract, when the agree- 
ment for such security is part of the original 
contract, and the security is given at the 
time of making such contract, shall not be 
deemed a preference;" clearly implying, that 
the security to become effectual must be 
complete and perfect at the making of the 
original contract. 

In Ex parte Ames [Case No. 323], Lowell, 
J., says: "Such an agreement merely 
amounts to an agreement to give a prefer- 
ence if one should become necessary. I have 
not seen or known of any case, which brings 
up the somewhat nicer question, whether 
specific and definite security, uncondition- 
ally stipulated for in writing, may be given 
after a lapse of time and change of circum- 
stances. This may depend on whether the 
contract is one that a court of law or equity 
would enforce in invitum; for I apprehend 
and have often decided, subject to a correc- 
tion that has not yet been made, that the 
assignee stands no better than the banknipt 
in all matters of title, excepting where there 
is actual or constructive fraud." 

Arnold v. Maynard [Case No. 561], was de- 
cided by Judge Story in 1842, and he then 
held, that a mortgage subsequently given in 
accordance with a verbal promise when the 
debt was contracted might constitute an act 
of bankruptcy. The next year, Slitchell v. 
Winslow [Id. 9,673], was decided by the 
same very learned judge, and it is quite 
clear that in his view there could be no con- 
flict between the two cases. 

To sustain mortgages, subsequently execu- 
ted in accordance with a previous agree- 
ment, would certainly afford occasion for 
preferences in contravention of the provi- 
sions of the bankrupt act, and would be a 
means of constantly defeating the purposes 
of the act, and it may well be that a court 
of equity shotfld not apply its broad doc- 
trines to sustain agreements which are likely 
to produce such results, and thereby afford 
a preference to a creditor, contrary to the 
spirit of the law; (? but the present case is 
entirely free from this objection, as the con- 
tract did not ci'eate the relation of debtor 
and creditor; but on the contrai-y, it was a 
purchase and sale, and payment for the 
property in advance, and so no debt existed 
to be preferred. 

So far therefore as Bowers had paid for 
the goods he received, I think he is entitled 
to retain them or their value as against the 
assignee; but it appears, that he did not pay 
for all the goods thus received, but was in- 
debted on that accoimt in the sum of 91,007.- 
53, which amount he now claims to apply to 
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a balance due him on his consignment ac- 
count. The last payment or advance made 
by him on tbat account -n-as August 26, to 
Jos. Hobson, $5,075.75. That transaction was 
a loan, made when Abbott was insolvent, and 
Bowers was well aware of his condition and 
of the amount thus paid to Hobson; nearly 
all was for old debts, the payment of which 
was a preference; to allow Bo\\'ers now to 
apply to the consignment account the bal- 
ance he has received from the sale of the 
cigars is clearly giving him a preference, 
which cannot be sanctioned under the bank- 
rupt act; and as his claim to retain this 
amount is in fraud of the act, I am of opin- 
ion that the complainant may recover it in 
the present bill. 
Decree accordingly. 



Case ITo. 12,432. 

SGAMMON V. COLE et al. 

[3 Oliff. 472; i 5 N. B. R. 257.] 

Circuit Court, D. Maine. Sept.' Term, 1871. 

Bankbuptct— Appeals— Illegal Preference. 

1. The United States bankrupt act now in 
force [1-i Stat. 517] confers jurisdiction in eq- 
uity upon the district courts in certain ca.ses, 
and appeals may be taken from the district to 
the circuit lourts in all such cases- where the 
■debt or damage claimed amounts to more than 
five hundred dollars, provided the appellant 
complies with the conditions specified in section 
S of the act. 

[Cited in Flanders v. Abbey, Case No. 4,851.] 

2. A mortgage given to secure the payment 
■of two promissory notes, the consideration of 
which being pre-existing debts of the bankrupt, 
for almost all of which the mortgagees were 
liable either as sureties or indorsers, is void 
when it appears that it was made within four 
mouths next preceding the filing of the petition 
in bankruptcy, for the express purpose of giv- 
ing a preference; that the mortgagors were in- 
solvent and the mortgagees had reasonable 
(-•ause to believe that the mortgagors were in- 
solvent at the time of the execution of the mort- 
gage, and that the conveyance was made in 
fraud of the provisions of said act. 

[Cited in Giveen v. Smith. Case No. 5,467; 
Martin v. Toof. Id. 9.167; Toof v. Martin, 
13 Wall. (80 U. S.) 47; Buchanan v. Smith, 
16 Wall. (83 U. S.) 307, 308. Cited in 
brief in Walbrnn v. Babbitt, Id. 581. Cited 
in Wager v. Hall, Id. 595; Seammon v. 
Hobson, Case No. 12,434; Sedgwick v. 
Sheffield, Id. 12,624; Michaels v. Posts 21 
Wall. (88 U. S.) 398; Brooke v. McCraken, 
Case No. 1,932; Hamlin v. Pettibone. Id. 
5,995; Bucknam v. Goss, Id. 2,097. Cited 
in brief in Napier v. Server, Id. 10.010. 
Cited in Dutoher v. Wright. 94 U. S. 557.] 

Bill in equity [by John I. Seammon, as- 
signee, against Thomas H. Cole and others] 
praying that the respondents might show 
cause why certain iiroperty and the proceeds 
thereof should not be adjudged to have been 
the property of certain bankrupts, Chad- 
bourne and Nowell, at the time a petition in 
bankruptcy was filed against them in the dis- 



1 [Reported by William Henrj-- ClifiEord, Esq., 
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trict court. On July 11, 1S6S, a creditor of 
the firm of Chadbourne and Nowell of Bid- 
deford, in this district, filed in the office of 
the clerk of the district court a petition m 
bankruptcy against the firm, and on Decem- 
ber 2d following they were adjudged bank- 
rupts. Pursuant to the decree the appellee 
was appointed assignee of the estate of the 
bankrupts, and a conveyance of all their 
property was made to him as such assignee 
by the register in bankruptcy having charge 
of the case. It was alleged that the debtor 
on June 17th of the same year, and within 
four months before the filing of the said pe- 
tition, being insolvent or in contemplation of 
insolvency, made a conveyance to the appel- 
lants of the personal property described in 
the bill of complaint, with a view to give to 
the grantees a prefei-ence as creditoi"s of their 
firm, they,' the said appellants, having rea- 
sonable cause to believe that the grantoi-s 
were insolvent, and th^t such conveyance 
was made in fraud of the provisions of the 
bankrupt act. Possession by the appellants 
of the property conveyed, and demand of the 
same by the assignee, and their refusal to 
deliver the same, were also alleged by the 
complainant, and he prayed that the respond- 
ents might be summoned to appear and an- 
swer the complaint, and show cause, if any 
they had, why the property or the proceeds 
thereof should jiot be adjudged the property 
of the bankrupts at the time the said peti- 
tion was filed, and that the same should be 
delivered to the complainant as such as- 
signee. Service was duly made, and the re- 
spondents appeared and filed separate an- 
swers. They severally admitted that the 
bankrupts at the time alleged made a mort- 
gage to them of the goods and chattels speci- 
fied in the bill of complaint, but they alleged 
that it was given for a present consideration, 
and explicitly denied that the mortgagors, at 
the time the instrument was executed, had 
any knowledge that they or either of them 
were insolvent, and they also denied that the 
debtors gave the mortgage, or that the5% the 
respondents, took the same with any view 
to give or to secure to them any preference 
as ci-editors of the bankrupts, or to prevent 
their property from being duly distributed 
under the bankrupt act. Proofs were taken 
in the district court, and the cause was heard, 
and a decree entered that the conveyance 
made by the banlirupts to the appellants was 
illegal, fraudulent, and void, and that the 
(tause be referred to a master to take an ac- 
count of the property received by the re- 
spondents. [Case No. 12,433.] Due report 
was made by the master, specifying the prop- 
erty received by tlie respondents under the 
mortgage, and the net proceeds of such por- 
tion of the same as they had sold and appro- 
priated to their own use. Such of the prop- 
eily as remained in their possession they 
were required, by the final decree of the dis- 
trict court, to deliver to the complainant, and 
that he shoiild also recover of them, for such 
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portion of the property as they had sold, the 
sum of $956.12, together with costs of suit. 
Appeal was duly taken by the respondents 
to this court, and the parties were fully heard 
\ipon tht; merits of the controversy. Certain 
exceptions were taken to the master's report, 
but were not pressed at the argument, and 
need not therefore be noticed. 

J. and E. M. Rand, for complainant. 
A. A. Sti-out, for appellants. 

After a review of the facts of the case, and 
certain refei-ences to the pleadings, both of 
which are to be found in the statement, TTTTl 
COURT proceeded to say: 

CLIFFORD, Circuit Justice, Jurisdiction is 
conferred upon the district coui-ts in certain 
cases, by the act of congress establishing a 
uniform system of bankmptcy, and section 8 
of the act provides that appeals may be taken 
from the district to the circuit courts in all 
such cases when the debt or damages claimed 
amount to more than $500, provided the ap- 
peal is claimed within ten days after the en- 
try of the decree, and the appellant complies 
with the other conditions specified in that sec- 
tion. 

Preferences, as well as fraudulent convey- 
ances, if made within four months bef orb the 
filing of the petition by or against the bank- 
rupt, are, under certain conditions, declared 
void by section 35 of the bankrupt acL Those 
conditions, so far as they are applicable to 
this case, are as follows: "That if any per- 
son, being insolvent, or in contemplation of 
insolvency, within four months before the fil- 
ing of the petition by or against him, with a 
view to give a preference to any creditor or 
person having a claim against him, or who is 
under any liability for him, * * « makes 
any payment, pledge, assignment, transfer, or 
conveyance of any part of his property, ei- 
ther directly or indirectly, absolutely or con- 
ditionally, the person receiving such payment, 
pledge, assignment, transfer, or conveyance, 
or to be benefited thereby, * * * having 
reasonable cause to believe such person is in- 
solvent, and that such * * * payment, 
pledge, assignment, or conveyance is made in 
fraud of the provisions of this act, the same 
shall be void, and the assignee may recover 
the property, or the value of it, from the per- 
son so receiving it, or so to be benefited." 

Three things must appear in order that the 
transaction may fall within that provision and 
be affected by it, as alleged in the bill of com- 
plaint. (1) That the payment, pledge, assign- 
ment, transfer, or conveyance was made with- 
in four months before the filing of the petition 
by or against the bankrupt, and with a view 
to give a preference to some one of his cred- 
itors, or to a person having a claim against 
Mm, or who was under some liability on his 
account. (2) That the person making the pay- 
ment, pledge, assignment, transfer, or convey- 
ance was insolvent or in contemplation of in- 
solvency at the time the preference was giv- 



en or secured. (3) That the person receiving 
such payment, pledge, assignment, or convey- 
ance, or to be benefited thereby, had reason- 
able cause to believe that the person making 
the same and giving or securing such prefer- 
ence; was insolvent, and that the payment, 
pledge, assignment, ti-ansfer, or conveyance 
was made in fi-aud of the provisions of Uie 
bankrupt act. 

AH these matters are fully alleged in the 
bill of complaint, but they are distinctly de- 
nied in the answers, so that the complainant 
takes the burden of proof in the first instance. 
Much discussion of the first requirement to- 
maintain the bill of complaint is unnecessaiy, 
as the record shows that the mortgage in 
question was made to give a preference to- 
the mortgagees, and was executed by the 
bankrupts only twenty-five days before the 
petition in bankruptcy was filed in the dis- 
trict court. By the terms of the mortgage it 
appears that it was given to secure two prom- 
issory notes, signed by the mortgagors, of 
even date with the mortgage, one given to 
the first-named appellant for the sum of $1,- 
272.50, and the other to the other appellant 
for the sum of §1,547.61, both payable on de- 
mand with interest. Both notes were given 
for pre-existing debts of the bankrupts, for 
all of which the appellants were liable, either 
as sureties or indorsers, except a small sum 
due to one of the mortgagees. 

Prior to the decree in bankruptcy, the mort- 
gagors were engaged in buying and selling 
furniture, and the proofs show that they 
were largely indebted, and that the mortgage- 
covered all their personal property, except one 
horse, not subject to attachment by the laws 
of the state; and that the senior partner of 
the firm, as a part of the same transaction,, 
mortgaged to the appellants all his real es- 
tate, to secure the payment of the same two 
notes. Neither the firm nor the other partner 
appears to have owned any real estate, so 
that the two mortgages covered all of their 
attachable property, whether belonging to the 
firm or to them as individuals. 

Fraudulent preference is the gravamen of 
the charge, and the complainant, as the as- 
signee of the estate of the bankrupts, prays 
that the respondents may be required to an- 
swer the complaint, that the mortgage of 
the personal property ma3^ be set aside, and 
that the property therein described may be 
adjudged the property of the bankrupts at the 
time the petition was filed. 

Made as the mortgage was, within four 
months next preceding the filing of the peti- 
tion in bankruptcy, and for the express pur- 
pose of giving a preference to the appellants 
as the creditors of the mortgagors, the fii-st 
material allegation of the bill of complaint 
is established. 

Were the mortgagors insolvent or in con- 
templation of insolvency at the time the mort- 
gage was executed? is the next material in- 
quiry arising in the ease as presented in the 
pleadings. Beyond doubt they owed debts. 
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greatly escGeding the value of all their prop- 
erty, and tliey mortgaged it all to the appel- 
lants to secure less than one third part of their 
indebtedness. Liberally estimated, their whole 
property did not exceed in value the sum of 
?6,700, and they had mortgaged it all, includ- 
ing their stock in trade, to secure the two 
notes described in the mortgage deed, giving 
the mortgagees of the personal property the 
right to enter and take possession of the same 
at any time whenever they should see fit. 
They owed not less than §11,000, as appears 
by the record, and it is not pretended that 
any portion of the same, other than what was' 
adjusted between the parties to the mortgage 
and was included in those two notes, is se- 
cured in any manner. All sums due to the ap- 
pellants, or for which they were liable as 
sureties or otherwise, on account of the mort- 
gagors, were included in the mortgage, but 
no provision was made for the other cred- 
itors or for any portion of their indebtedness, 
except what is included in the mortgage; 
whether the mortgagors knew it or not, it is 
clear to a demonstration that they were ac- 
tually insolvent at that time, and it would be 
difficult, if not impossible, in view of the 
proofs, to hold that they were ignorant of the 
fact, as they had several times been obliged 
to procure renewals and extensions, and some 
of their paper was still overdue, and the tes- 
timony of the first-named appellant shows 
that the senior member of the fii*m told him 
when the mortgage was given, or the day be- 
fore, that they had notes in the bank which 
were overdue and others coming due which 
they desired to arrange, adding that the notes 
"bothered" them, as it took much time to 
attend to them when they ought to be at 
work. Viewed in the lig^t of the proofs in 
the ease, as more fully set forth in the rec- 
ord, it is so clearly shown that the mort- 
gagors were insolvent at the time the mort- 
gage was executed, that it does not seem nec- 
essary to pursue the inquiry. 

Two inquiries of fact are involved in the 
third condition specified in the clause of the 
section under consideration: Whether the 
mortgagees had reasonable cause to believe 
that the mortgagors were insolvent at the 
time they executed the mortgage to the ap- 
pellants. Whether they had reasonable 
cause, at that time, to believe that the mort- 
gage was made in fraud of the provisions of 
tlie bankrupt act Separate answers were 
tiled by the respondents, and they respective- 
ly denied that at the time of the making of 
the mortgage they believed, or had any rea- 
sonable cause to believe, that the mortgagors 
were insolvent or "in contemplation of insol- 
vency," as alleged in the bill of complaint. 

Proof that the respondents had actual 
laiowledge that the mortgagors were insol- 
vent at that time is not required in order 
to maintain the bill of complaint, but the al- 
legation in that behalf is sustained if it ap- 
pears that the mortgagees had reasonable 
cause for such belief, as that is the language 



of the thirty-fifth section of the bankrupt act 
Actual knowledge is not made the criterion 
of proof in this matter, nor is it necessary 
that it should appear that the respondents 
actually believed that the mortgagors were 
insolvent; but the true inquiry is, whether 
tlie appellants, as business men, acting with 
ordinary prudence, sagacity, and discretion, 
had reasonable cause to believe that the debt- 
ors were insolvent in view of all the facts 
and circumstances known to them at the time 
they received \ the transfer of the property. 
Coburn v. Proctor, 15 Gray, 38. 

Such a party cannot be said to have rea- 
sonable cause to believe that his grantor or 
mortgagor is insolvent unless such was the 
fact, but if it appears that the party making 
the conveyance was actually insolvent, and 
that the means of knowledge upon the sub- 
ject wore at hand, and that such facts and 
circumstances were known to the party re- 
ceiving the conveyance as clearly put the as- 
signee, transferee, or grantee of the property 
upon inquiry, it would seem to be just to hold 
that the party receiving the assignment, 
transfer, or conveyance, even if he omitted, 
to make inquiries, had reasonable cause to 
believe that his assignor or grantor was in- 
solvent. Ordinary prudence is required of 
the purchaser in respect to the title of the 
seller, and if he fails to investigate when 
put upon inquiry, he is chargeable with all 
the knowledge it is reasonable to suppose he 
would have acquired if he had performed 
Ms duty. Hill v. Simpson, 7 "Ves. 152; Ken- 
nedy V. Green, 3 Mylne & K. 722; Smith v. 
Low, 1 Atk, 489; 3 Sugd. Vend. 471; Jones v. 
Smith, 1 Hare, 43; Pringle v. Phillips, 5 
Sandf. 157; Booth v. Barnum, 9 Conn. 286; 
Pitney v. Leonard, 1 Paige, 461; Carr v. Hil- 
ton [Case No. 2,437]. 

Constructive notice of the kind mentioned 
is held sufficient in many eases, upon the 
ground that when a party is about to per- 
form an act by which he has reason to be- 
lieve that the rights of a third person may 
be affected, an inquiry as to the facts is a 
moral duty, and diligence an act of justice. 
Whatever fairly puts a party iipon inquiry is 
sufficient notice in equity where the means 
of knowledge are at hand, and if the party 
under such circumstances omits to inquire, 
and proceeds to receive the transfer or con- 
veyance, he does so at his peril, as he is then 
chargeable with a knowledge of all the facts 
which, by a proper inquiry, he might have 
ascertained. Hawley v. Cramer, 4 Cow. 717; 
Williamson v. Brown, 20 Law Rep. 397. 

Apply that rule to the proofs in the record, 
and it is too clear for argument that the find- 
ing of the district court under this issue was 
correct, as fully appears from the evidence 
to which reference has already been made in 
examining the preceding proposition. Suffi- 
cient information might easily have been ob- 
tained, as a large amount of the paper of the 
bankrupts was in the bank where one of the 
appellants was a director. Suppose, however. 
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tlmt the rule of constructive notice is not ap- 
plicable in the case, still it is quite obvious 
that the same conclusion must lie reached, 
even if the proper rule of decision is the one 
ordinarily applicable in equity suits. AVhere 
the facts charged in the bill as the grounds 
of obtaining relief are clearly and positively 
denied in the answer, and are only supported 
by one witness, the rule is well settled in 
equity as administered in the federal courts, 
that the court will not decree in favor of the 
complainant. Union Bank v. Geary, 5 Pet. 
[30 U. S.] Ill; Delano v. Winsor [Case No. 
3,7.j4]; Parker v. Phetteplace [Id. 10,746]. 

Such an answer is evidence in favor of the 
respondent, and unless it is disproved by 
something more than the testimony of one 
witness, it is conclusive. Clark's Ex'rs v. 
Van Riemsdyk, 9 Cranch [13 U. S.] 160; 
Hughes V. Blake, G Wheat. [19 U. S.] 468; 
Daniel v. ilitchell [Case No. 3,562]. 

Congress, however, may prescribe a differ- 
ent rule in such litigations, and congress has 
provided to the effect that if all the other 
conditions specified in the section concur, and 
it appears that the person who received the 
pledge, assignment, transfer, or conveyance 
had reasonable cause to believe that the i)er- 
son from whom he received it was insolvent, 
that the assignee of the bankrupt's estate, 
under tliose circumstances, may recover back 
the property or its value, as already more 
fully explained. 14 Stat. 534. 

Different causes of action will doubtless re- 
quire different forms of remedy, but the sec- 
tion under consideration contains no intima- 
tion that the rule of evidence is any more 
stringent in a suit in equity than in an ac- 
tion at law, but the language of the section 
applicable in all cases is to the effect that it 
must appear that the party making the 
pledge, assignment, transfer, or conveyance 
was insolvent at the time the same was 
made, and that the party receiving it had 
reasonable cause to believe that sucb was 
the fact. Actual knowledge of a given fact 
may be proved by circumstances, even in an 
ordinary equity suit, where, from the nature 
of the pleadings, the testimony of a single 
witness, without corroboration, would not be 
sufficient, and it is equally clear that circum- 
stances may be sufficient to show that the 
transferee, mortgagee, or grantee of the prop- 
city of an insolvent person had reasonable 
cause to believe that he was insolvent at the 
iime the transfer, mortgage, or conveyance 
^vas made. Willing ignorance, as where a 
party wilfully shuts his eyes to the means 
of information which he knows are at hand, 
is regarded in manj' cases as equivalent to 
actual knowledge, and it is difficult to see 
why that rule should not be applied in the 
case before the court. May v. Chapman, 16 
Mees. & W. 355; Goodman v. Simonds, 20 
How. [61 U. S.] 343; The Lulu, 10 Wall. [77 
U. S.] 202. 

Concede, however, that by the true con- 
struction of the provision, the rule of con- 



structive notice does not apply in such a 
case; that such an assignee, transferee, mort- 
gagee, or grantee is not obliged to make any 
investigation; that the only proper inquiry 
in the case is whether the party receiving the 
transfer, mortgage, or conveyance, in view 
of the attending circumstances and of all the 
facts known to him concerning the business 
and pecuniary condition of the party making 
the transfer, mortgage, or conveyance, had 
reasonable cause to believe that the other 
party to the instrument of transfer, mort- 
gage, or conveyance was insolvent at the 
time the same was made, still the same con- 
clusion must follow, as it appears to the en- 
th-e satisfaction of the circuit court that the 
appellants, as reasonable men, acting with 
ordinary prudence, sagacity, and discretion, 
"had good ground to believe" that the debtoi-s 
were insolvent when they received the mort- 
gage. Support to that conclusion is found in 
the testimony of the appellants as well as 
in that of the first-named mortgagor, and it 
is confirmed to the entire satisfaction of the 
court by the circumstances attending the ex- 
ecution of the mortgage. 

Extended comments upon the evidence are 
unnecessary in this court, as the question 
was very fully examined in the opinion of 
the district judge, where all or nearly all of 
the material portions of the evidence are re- 
produced. Suffice it to say, the entire availa- 
ble means of the mortgagors did not exceed 
$6,700, and their debts, including the two 
notes secured by the mortgages, did not fall 
short of $11,000, showing beyond all doubt 
that they were deeply insolvent. Their pa- 
per, on which the appellants were liable to 
the amoimt of $1,250, was then overdue and 
unpaid, as is fully proved. Money which 
they had borrowed to a large amount was 
due to other parties, the payment of which 
might be demanded at any moment. Exten- 
sions had several times been granted to 
tliem, but the evidence shows that forbear- 
ance did not enable them to meet their lia- 
bilities, and it is doubtless true that these 
embarrassments prevented them at times 
from attending to their regular business. 
Recent extensions were obtained on liabilities 
where the appellants were not sureties, and 
the mortgagors owed other creditors w^hose 
demands were overdue and for which no pro- 
vision was made. 

Many of these facts were known to the ap- 
pellants, or became known to them duiing 
the negotiations which preceded the transac- 
tion in question, and they also knew that all 
of their own claims and indebtedness were se- 
cured by the mortgage, and that the mort- 
gagors had no other property to secure what 
they owed to their other creditors. Obvious- 
ly, the effect of the transaction was to give 
ample security to the appellants and to with- 
draw from every other creditor of the mort- 
gagors all means of securing their demands, 
except by attaching the mortgaged property. 
Evidence of intended preference is disclosed 
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in every feature of the tmnsaetion, and the 
circumstances, taten as a wliole, are persaa- 
sive and convincing that tlie appellants had 
reasonable cause to believe that the raort- 
gagoi-s were actually insolvent. 

Inquiijies were made by the appellants, how 
much money the mortgagors desired to raise 
and what debts they proposed to pay or to 
secure, and the whole purpose of the appli- 
cants in desiring to mortgage then: property 
was pretty fully explained. They also in- 
quired how much they owed in Boston, and 
were told that the amount did not exceed 
?1500 or §2000, but the necessity or propriety 
of securing any other creditors than the ap- 
pellants was not even made the subject of con- 
versation. Sustained as the charge is by all 
the circumstances in the case, the conclusion 
of the court is that the allegations of the an- 
swer are disproved, and that the appellants 
did have reasonable cause of belief, as is al- 
leged in the bill of complaint. 

Suppose that is so, still the complainant is 
not entitled to an affirmance of the decree un- 
less it also appears that the mortgage was 
made in fraud of the provisions of the bank- 
rupt act, which is the only other disputed 
fact to be examined in the case. Before en- 
tering into any examination of the proofs ex- 
hibited in the record, it becomes necessary to 
inquire and determine whether the rule of 
evidence prescribed In section 35 of the bank- 
rupt act applies to cases arising under the 
first clause of the section, or whether its ap- 
plication is confined exclusively to those aris- 
ing under the second, which is the six mouths' 
clause, declaring certain sales, assignments, 
transfers, or other conveyances void if made 
within that period. 

Whenever any person, being insolvent or in 
contemplation of insolvency within six 
months before the filing of the petition by 
or against him, makes any payment, sale, as- 
signment, transfer, conveyance, or other dis- 
position of any part of his property to any 
person who then has reasonable cause to be- 
lieve him to be insolvent or to be acting in 
contemplation of insolvency, and that such 
payment, sale, assignment, or other convey- 
ance is made with a view to prevent his 
property from coming to his assignee in bank- 
ruptcy, or to prevent the same from being dis- 
tributed under the banla-upt act, or to defeat 
the object of, or in any way impair, hinder, 
impede, or delay the operation or effect of, or 
to evade any ^f the provisions of this act, 
the sale, assignment, transfer, or conveyance 
shall be void, and the provision is that "the 
assignee may recover the property or the 
value thereof, as assets of the bankrupt." 
Those two clauses are connected, the clause 
declaring certain sales, etc., void, if made 
within six months before the petition by or 
against the bankrupt was filed, following the 
clause forbidding preferences and ending 
with a period after the word "bankrupt" 
Then follows the provision to be construed 
which reads as follows: "And if such sale, 
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assignment, transfer, or conveyance is not 
made in the usual and ordinary course of 
business of the debtor, the fact shall be prima 
facie evidence of fraud." 

Argument to show that the ti-ansfer and 
conveyance in this case was not made in the 
usual and ordinary course of business of the 
debtors, is quite unnecessary, as the proofs 
show that they were retail dealers, and that 
they mortgaged all their property to the ap- 
pellants, leaving more than two thirds of 
their indebtedness wholly unsecured, so that 
if that provision applies to the first clause of 
the section, the burden of proof is unquestion- 
ably shifted upon the respondents. Had the 
provision in question preceded the second 
clause, the argument that the second clause 
was unaffected by it would have been en- 
titled to gi-eat weight, and if so, and it was 
intended to make it applicable to both, then 
it must follow the second or be repeated, 
which could hardly be expected, judging from 
the usual course of legislation. Connected to- 
gether as the two clauses are in the same 
section, it seems reasonable to suppose that 
congress intended that the special rule of 
evidence prescribed should apply to cases 
arising under both, especiiilly as every word 
of the provision except the word "sale" is as 
applicable to the first clause of the section as 
to the second, and even that is not entirely 
inapplicable to the case before the court, as 
the mortgage contains a stipulation that the 
mortgagees may enter whenever they see fit 
and take possession of the moitgaged prop- 
erty for their better security. 

Both of these clauses were borrowed sub- 
stantially from the insolvent law of Massa- 
chusetts, the first corresponding with section 
89 of that law, and the second clause corre- 
sponding with section 91 of the same law. 
Gen. St. Mass. 593, 594. Separated, as the 
two enactments were in that law, by an in- 
tervening section, the argument that the spe- 
cial rule as to the burden of proof which is 
prescribed in section 91 applied only in cases 
arising under that section, was much stronger 
than in the ease before the court, as the tn'o 
clauses of the enactment in the bankrupt act 
are connected together and form a part of the 
same section; but the supreme court of that 
state held, notwithstanding that the two 
enactments were separated by an intervening 
section, that the provision in question applied 
to cases arising under section 89 as well as 
to those arising under section 91, which con- 
tains that provision. Nary v, Meerill, 8 Allen, 
452; Metcalf v. Munson, 10 Allen, 491. 

Apparently it was the fact that the two sec- 
tions were separated by an intervening one 
which occasioned the "difficulty in constru- 
ing" the provision, but no such embarrass- 
ment exists in the case before the court, as 
congress has eliminated that difficulty by 
uniting the two enactments in one section, 
and by re-enacting both since the decisions 
of the supreme court of that state were pub- 
lished, without employing a word to indicate 
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that the construction adopted by that court is 
not correct. 

Assume that the special rule of evidence 
mentioned applies to cases arising under the 
first clause as well as to those arising under 
the second, then it folloAvs that the circum- 
stances attending the execution of the mort- 
gage and the transfer of the px-opeity afford 
prima facie evidence that the transfer was 
made in fraud of the provisions of the bank- 
rupt act. Attempt was made in argument to 
overcome that presumption, but it is sufficient 
to say that it was wholly unsuccessful. 

Decree affirmed with costs. 
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SCAMJION V. COLE et al. 

[1 Hask. 2]4; 1 3 N. B. E. 393 (Quarto, 100).] 

District Court, D, Maine. July, 1869. 

BaNKKUPTOY — ISSOLVENCT — UsUAI. COUKSE OP 

Business— KxcwLEDGE of Insolvency. 

1. Insolvency, within the meaning of the 
bankrupt act, is au inability to pay debts in the 
ordinary course of business as persons in trade 
usually do. 

2. A mortgage, given within four months of 
bankruptcy, by a debtor who was insolvent, to 
a person liable as surety or indorser upon the 
debtor's notes, to secure the payment of a 

•loan with which such notes were paid, ami with 
au intent to give the mortgagee a preference, 
the mortgagee having reasonable cause to be- 
lieve the debtor insolvent, is a preference with- 
in the 35th section of the bankrupt act [of 1867 
(14 Stat. 534)]. 

[Cited in Singer v. Sloan, Case No. 12,899; 
Hall V. Wager, Id. 5.951; Good enow v. 
Milliken. Id. 5,535; Martin v. Toof, Id. 
9,167; Buchanan v. Smitli, 16 Wall. (83 U, 
S.) 307.1 

3. A mortgage, so given, is not a transaction 
in the usual and ordinary course of business, 
and is prima facie fraudulent. 

[Cited in Mathews v. Biggs, 80 Me. 1Q7, 13 
Atl. 48.] 

4. Suck mortgagee's knowledge of the in- 
solvency of the debtor is immaterial, if he had 
reasonable cause to believe him insolvent. 

[Cited in Buchanan v. Smith, 16 Wall. (82 
U. S.) 308; Singer v. Sloan, Case No. 12,- 
899.] 

[This was a bill in equity by John I. Seam- 
raon, assignee, against Thomas H. Cole and 
others.] 

Bill by the assignee of Chadbourne & No- 
well, bankrupts, to set aside a mortgage 
made by them within four months of their 
bankruptcy as a preference under section 35 
of the bankrupt act Respondents by an- 
swer denied that the mortgage was a prefer- 
ence, but averred that it was given as secur- 
ity for a loan made at the time. The cause 
was heard upon bill, answer and proofs. 

John Band, for orator. 
Almon A. Strout and George F. Shepley, 
for respondents. 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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FOX, District Judge. This is a bill in 
equity, brought by the assignee of the bank- 
rupts to set aside a mortgage of their stock 
in trade, fixtures, tools, baggage wagon, and 
pung, made by them to the respondents on 
the 17th of June, 1868, to secure the payment 
of their notes of that date, one given to Cole 
for $1,272.50, and one to Hooper for $1,547.- 
61, payable on demand with interest. 
Chadbourne & Nowell were furniture deal- 
' ers at Biddeford, and were adjudged bank- 
rupts on the petition of one of their credit- 
ors, filed on the 11th of July, 1808. This 
mortgage covered all the firm estate, ex- 
cepting one horse which was not subject to 
attachment by the laws of this state, and as 
a part of the same transaction, Chadbourne 
at the same time mortgaged to the respond- 
ents all his real estate, to secure the pay- 
ment of these notes. Nowell is not shown 
to have had any separate estate. The value 
of the property in question does not definite- 
ly appear, AU the evidence on this point is 
from Chadbourne, who states, that a few 
days after the execution of the mortgage 
they took an account of stock, and that their 
assets, including all demands due the firm, 
were §6,687. 

It is claimed that this mortgage of the 
partnership estate was in fraud of the 35th 
section of the bankrupt act. The examina- 
tions of Chadbourne and of the respondents 
have been read in evidence by the complain- 
ant. Chadbourne testifies: "The firm com- 
menced business in 1864, each partner con- 
tributing ?1,500 as capital- June 16th I in- 
formed Cole that the firm had some paper in 
the bank that was overdue, and they want- 
ed to raise money to pay it, and asked his 
advice what to do. Cole inquired what we 
wanted to do, and I told him we thought of 
mortgaging our stock to raise some money. 
Cole said he would see Hooper, and thought 
he could arrange it After that I went with 
Cole to Hooper. Cole said: 'If you will 
give us a mortgage on your stock of goods 
and on your real estate, we will assist you.' 
They asked how much I wanted to raise. I 
told them about $3,000. They asked for 
what we wanted it; told them to pay $1,250 
to First National Bank of Biddeford, part of 
which was overdue and had Hooper's name 
on it; about $730 was then overdue, and 
$500 was falling due; that there was $300, 
with Hooper's name on it, at the First Na- 
tional Bank of Saco; that wg wanted $500 
of it to pay my note to Gardner Libby, on 
which Cole and A. Jones were sureties, and 
which was overdue; that there was a note 
at the savings bank, given by Nowell, on 
which Cole and I were sureties, and that we 
owed Cole $250 for borrowed money. I 
think we told Cole we were liable to be 
called upon for these liabilities at any time, 
and that as we were going to mortgage our 
stock to raise some money; we might as well 
get enough to pay this, so that we might go 
along in our business. Cole said, if we would 
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;give a mortgage of the stock and real estate, 
as Tve Iiad proposed, they -would furnish us 
with money to pay our liabilities. There 
was dome conversation at the interview when 
the papers were made in relation to our 
■other liahilities. They inquired how much 
we owed in Boston. I replied that my part- 
ner told me that we owed about $1,500. I 
may have said $1,500 or $2,000. I think they 
asked me if I knew how much we owed and 
that I told them I did not know but would 
ascertain. Hooper gave up the notes to me 
that were in the bank $1,250, and §300 in 
money. Cole paid note to G. Libby and in- 
terest, $522, and now holds it, and also the 
note in the savings bank for $300 against 
Nowell as principal and Cole and myself as 
sureties. We gave a note to Hooper for 
,$1,550, and to Cole for §1,272.60, both of 
which were secured by both mortgages. 
That note to Cole was to pay the two notes 
above mentioned, and our indebtedness of 
^230 for borrowed money. The defendants 
did not know, to my knowledge, that we 
were unable to pay our liabilities as they 
became due, but they did know the notes 
in the bank were overdue and unpaid. The 
Arm did not know that they were unable to 
meet their liabilities as they fell due. We 
made the mortgage to raise money to meet 
the notes which were due and about com- 
ing due; did not give them this mortgage to 
secure a preference. The firm was then in- 
■solvent" On cross examination he testi- 
fies, "We did not know and had no reason 
to believe we were insolvent at this time. 
We did not contemplate bankruptcy or insol- 
vency, or expect to stop our business; did 
not know our condition until we took ac- 
<;ount of stock afterwards. We had two ex- 
tensions from T. M. Holmes & Co. of Boston 
the last of 1867, and again about June 1st, 
1S6S; had several extensions from Boston 
•creditors." 

From a schedule, annexed to Chadbourne's 
•examination, it appears the firm was indebt- 
•ed over $10,000, but I do not find on this list 
the Libby note, or the note to the savings 
bank. These were,, to be sure, individual 
liabilities, which, if added to this amount, 
would make their joint and several liabil- 
ities over §11,000. 

The 35th section of the bankrupt law de- 
•clares "that if any person being insolvent, 
or in contemplation of insolvency, within 
four months before the filing of the petition 
by or against him, with a view to give a pref- 
erence to any creditor or person having a 
•claim against htm, or who is under any lia- 
bility for him, » * * makes any payment, 
pledge, assignment transfer, or conveyance 
■of any part of his property, either directly 
or indirectly, absolutely or conditionally, the 
person receiving such payment, &c., or con- 
veyance, &c., having reasonable cause to be- 
lieve such person is insolvent, and that such 
payment, &c., conveyance, &c., is made in 
fraud of the provisions of this act, the same 
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shall be void, and the assignee may recover 
the property, or the value of it, from the per- 
son so receiving it, or so to be benefited. 
* * * And if such sale, &c., is not made in 
the usual and ordinary course of business of 
the debtor, the fact shall be prima facie evi- 
dence of fraud." 

To invalidate the transfer it must appear 
that the debtor, at the time, was insolvent or 
in contemplation of insolvency, and that he 
intended to give a preference to a creditor, 
or person having a claim against him, or to 
one who is imder a liability for him. 

In this case Chadbourne admits the firm 
was deeply insolvent at the time the mort- 
gage was given, but he avers that they were 
not aware that such was their condition un- 
til afterwards, when an examination was 
made as to their assets and liabilities, and it 
appeared that they could not pay more than 
twenty or twenty-five per cent. Chadbourne 
did not keep the books, and may not, there- 
fore, have been so conversant with their real 
condition as his co-partner, whose testimony 
is not before me, but who, I cannot but be- 
lieve, was well aware of the insolvency of 
tbe firm. 

In the determination of questions in bank- 
ruptcy, it must be remembered that "insol- 
vency," as used in the bankrupt act, does not 
mean an absolute inability to pay one's debts 
at a future time, upon a settlement and wind- 
ing up of all a trader's concerns, but a trad- 
er may be said to be in insolvent circumstan- 
ces when he is not in a condition to pay his 
debts, in the ordinary course, as persons car- 
rying on trade usually do. This definition 
has been substantially adopted by every dis- 
trict judge in the country, before whom the 
question has arisen. 

I. What was the situation of this firm June 
17th? Their assets of every kind, including 
all debts due to them, were a little under 
$6,700, and Chadbourne was also the owner 
of his homestead and a small lot adjoining. 
Their liabilities, individually and as a firm, 
were in excess of §11,000. A note in the 
Biddeford bank of $500 had been overdue 
for more than a week; another note of §250, 
in the same bank, had been overdue some 
days, and both were renewals of former 
notes, and were endorsed by Hooper, one of 
the respondents. The same bank had two 
other and similar notes, each for §250, and 
the Saco bank a similar note for §300, all of 
which would soon fall due, and which Chad- 
bourne admits they could not pay, excepting 
by a mortgage of their stock. Chadbourne's 
note of $500 was also due to Gardner Libby, 
on which Cole was surety, and there was a 
note of Nowell's for §500 at the savings bank 
on which Cole and Chadbourne were respon- 
sible, and for all which, as Chadbourne 
states, they were liable to be called upon at 
any time. They owed Cole §250 for borrowed 
money, one-half of which had been standing 
four or five months. They had also been 
obliged to apply to some of their general 
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creditors for an extension of their liabilities, 
and twice in particular, to their heaviest 
creditor, T. N. Holmes & Co., to whom they 
were at this time indebted $1,080, being for 
two acceptances of $216 each, and a thii-d of 
$216.70, given June 12, 1868, in renewal of 
the following notes, which were given in 
settlement of merchandise account, to wit: 
One for $219.50 dated Aug. 10th, 1867, on 
three months; one for §323.75 dated Januaiy 
3d, 186S, on four months, and one for $83, 
April 1st, 186S, on four months; one draft 
for $206, dated June 12th, 1868, on three 
months, and one for $215.60 of June 20th, 
the two last being given in settlement of ac- 
counts for merchandise. They had also re- 
newed a note of Marrett, Poor & Oo.'s of 
April 2i5th, and to quote Chadbourne's lan- 
guage, "We had applied to our Boston cred- 
itors several times for an extension of our 
notes and accounts during the year 1868, and 
prior to the 16th of .Tune." 

They were owing Joseph Denuet $400 for 
money loaned years before, and for which 
he held their note payable on demand; Wil- 
liam O. Brown $1,200 for money loaned April 
1st, 1867, for which he had a similar note, 
and from their schedule, it appeai-s they were 
indebted to otliers to the amount of about 
$1,200 for money borrowed by them at va- 
rious times, some as far back as December, 
1867. There were also two notes held by the 
banks for $350, but as neither of the respond- 
ents were answerable upon them, these notes 
were not paid or secured. 

These facts satisfy me, notwithstanding the 
statements of Chadbourne, who may not have 
had a clear understanding of the legal defi- 
nition of insolvency, that they could not but 
be aware, at this time, of the firm's being 
insolvent. Twelve hundred and fifty dollars 
of their paper on which the respondents were 
liable were then overdue and unpaid. A 
large amount of borrowed money was due 
to other parties, which they were liable to be 
called upon to discharge at any moment, and 
none of which could they meet, excepting by 
the suicidal course of mortgaging their stock 
in trade. Tliey had obtained several exten- 
sions of their business liabilities, especially 
from Holmes & Co., one of whose notes for 
$219.50 had remained overdue and unpaid 
from the 10th day of the preceding November 
until the 12th day of June, only five days be- 
for£ this mortgage was executed, when it 
was taken up and included in new drafts 
given in extension, together with another 
note of $323.75, which fell due May 3d, and 
remained unpaid until included in these 
drafts. 

Their business for more than six months 
had not "been carried on as traders usually 
do business;" their business notes were over- 
due and unpaid; they owea more than $2,- 
000 for borrowed money, some of it due for 
more than a year; their bank liabilities were 
also overdue and unsatisfied, and in my view, 
on the 10th of June they were not only insol- 



vent, as they admit the fact to have been, 
but they were fully conscious of the existence- 
of all the circumstances which made them in- 
solvent; and under such a state of facts, but 
little reliance can be placed by the court in 
the statement of the bankrupt, that at that 
time they had no reason to believe they were- 
insolvent. 

II. Was this mortgage executed by the- 
banlirupts with a view to give a preference- 
to any creditor or person having a claim 
against them, or who was under any liabil- 
ity for them? 

The mortgage was not given to secure the- 
original liability of the respondents, but they 
loaned to the bankrupts the money to dis- 
charge these liabilities, with the exception of 
the amount due Cole, and received the mort- 
gage to secure these amounts. It is claimed 
by the answer, that the mortgage therefore- 
was given to secure a present consideration, 
and not an existing liability. 

Such a construction of this transaction can- 
not be sustained under the provisions of the 
bankrupt act; if it could be, all an endoi-ser 
or surety need do to obtain valid security for 
his liability would be to lend his principal 
the amount with which to pay the debt, and 
receive back a mortgage as security for the- 
loan. Such a proceeding, within the purview 
of the bankrupt act, is nothing more than an 
exchange or substitution of securities, a mere- 
attempt and contrivance to relieve or protect 
an endorser or surety, and whatever meaus^ 
may be adopted to accomplish this purpose,, 
it will prove invalid under the banki'upt 
law, when it is designed and used to obtain- 
a preference for the party who is under a 
liability for the bankrupt. In the present 
case, the security in all i-espects would have- 
been equally valid, if it had been so drawn 
as in terms to indemnify the respondents a.s- 
endorsers or sureties on the notes for which, 
they were liable. 

The testimouy of Nowell, who was the book- 
keeper, and probably more conversant with the- 
condition of the firm than Chadbourne, has 
not been taken, as he has left the state, and 
we must judge of his motives and purposes 
from the course adopted and its natural con- 
sequences. Chadbourne states that his pur- 
pose in making the mortgages was to meet 
the notes that were due and about coming 
due, and that he did not give them to Hooper 
and Cole to give them a preference over the- 
other creditors. 

Whilst I have no doubt that he desired to- 
meet these notes, I feel equally confident that 
he did intend, by these mortgages, to pro- 
tect Hooper and Cole against loss, and that 
they should be secured at any rate against 
all liabilitj'-; all the circumstances compel me- 
to this conclusion. Both members of the firm 
knew that they had not met their payments-- 
as they fell due; their liabilities to the amount 
of $1,500 were then overdue, including the- 
money due to Cole, and they had no means 
to pay these sums, excepting the money re- 
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eeived from Hooper and Cole on this security. 

On the 12th of this very month, they -were 
indebted to Holmes & Co. over §1,000, part of 
which was on notes which were overdue, and 
one of which had heen so for six or seven 
months. Instead of giving them any security 
or preference, they aslied and obtained an ex- 
tension for the whole amount They were ow- 
ing two other notes to the banks on which oth- 
er parties were siireties or endorsers, one of 
which, at least, was a renewal, but neither of 
these notes was paid or secured although 
they were soon payable. They were owing 
other parties in Biddeford and Saco about two 
thousand dollars for borrowed money, some 
of it for more than a year, but none of these 
did they think proper to secure in any way, 
but they did secure every dollar for which ei- 
ther of these respondents could in any way 
be made accountable for the firm or either of 
its members, although a portion of it was not 
then due and payable. 

It their object, as is now claimed, was to 
relieve themselves from their bank liabilities 
and paper falling due, why did they not pay 
these other notes, which were held by these 
same corporations? Why make this distinc- 
tion, and pay those, and'only thc^e, for which 
the respondents would be accountable, leav- 
ing all the others unpaid or unsecured? 

Again, why should the fii'm pay the sav- 
ings bank Nowell's individual debt? This 
was not a firm liability, it was Nowell's pri- 
vate note, on which Cole and Chadboume 
were sureties, and so far as it appears, was 
not due at that time, and if it had been, such 
institutions are always ready to loan their 
funds on good security, and the bank would 
not, probably, have pressed for payment, if 
the parties were in good credit, and desired 
further time or a renewal of the loan. 

Why pay Chadboume's note of $500 to 
Gardner IJbby? What reason, other than to 
protect the surety Cole, is shown for selecting 
this liability of one of the members of the 
film and discharging it with the co-partner- 
ship assets, whilst there were over due and 
unpaid large amounts of borrowed money 
loaned the firm, and for which the lenders 
had no security. 

It thus appears that they were not satisfied 
with discharging the claims against the firm, 
upon which these respondents were liable, but 
they also undertook to discharge, with the 
firm property, the individual liabilities of each 
member io the amount of $500, or rather, to 
allow Cole to pay these individual liabilities 
for which he was accoxmtable as surety, and 
receive therefor, from the firm, the partner- 
ship note for the amount thus paid, secured 
by a mortgage of the partnership estate. The 
firm was under no liability for tliis amount. 
It could not be made accountable for it, or be 
compelled to apply its property to its dis- 
charge. Chadboume took legal advice about 
these mortgages, and was probably aware 
that as these claims then stood neither the 
holders nor the sureties could look to the firm 



for payment Why should the firm pay or as- 
sume these demands, or charge its property 
with the payment of them, unless the object 
and pui-pose was to relieve the sureties upon 
them from then* liability? If this was the 
design, then the course adopted, of giving the 
company note for the amount so paid by 
Cole in discharge of their individual claims 
and of securing this note by a mortgage,, 
was proper to accomplish the object, except- 
ing for the provisions of the bankrupt law. 
But unless done for that purpose, what ex- 
cuse can be suggested for the members of a 
firm applying one thousand dollars of its com- 
pany property in discharge of their private 
debts, the firm at the time being insolvent? 
They had no right to so conduct with the 
property of the pailnership for which they 
were then indebted more than they could pay,. 
and they could not but be aware that thereby 
they were diminishing, to that extent, the 
assets which they had for the payment of 
their partnership creditors, who had an equi- 
table claim upon their property, under these 
circumstances, for their security. When in- 
solvents in such a condition so dispose of 
their partnership effects, I think it is an ex- 
tremely charitable construction of their con- 
duct, if I only infer that it was done for the 
purpose of prefening those who are benefited 
thereby. To many minds, I apprehend, it 
would present itself as worthy of a much 
severer judgment 

The excuse now suggested, that they want- 
ed to take up the paper which was thus paid, 
so that they could give their attention to their 
business, is futile and vain. In the first place 
they left outstanding against them claims for 
nearly as large an amount of borrowed mon- 
ey as was paid, some of which was due to 
the very banks to which their payments were 
made. The very instant the mortgages of all 
their joint and separate estates were known 
to their creditors, their credit with them 
would be entirely ruined and destroyed. The 
slightest investigation of their affairs would 
develop still more clearly their deep insol- 
vency, and not a dollar could afterwards be 
obtained by them on credit. The inevitable 
consequence of such mortgages, as everybody 
well knows, is to put an end to further credit 
for a party, and break up and terminate his 
business; and especially would such be the 
results, when none of the demands due for 
merchandise were secured. The bank loans 
of the firm and private demands of the part- 
ners were protected by the mortgage. The 
bankrupts are not shown to have been want- 
ing in ordinary intelligence. I must therefore 
hold them to have been well aware of, and 
intending the ordinary and usual result of 
such a proceeding, and that they could not 
have supposed that they would be able to 
continue their business after the execution of 
this conveyance, and that they intended a 
preference to the respondents by this assign- 
ment. 

HE. Did Cole and Hooper have reasonable 
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cause to believe the bankmpts insolvent, and 
that this conveyance was made in fraud of 
the act, that is, that a preference was intend- 
ed? 

Cole and Hooper swear, that they did not 
know but that the bankrupts could pay their 
liabilities as they fell due in the ordinary 
course of business, that they had no knowl- 
edge of their insolvency, or suspicion that 
they had not property to pay their debts, 
and had no belief, or reason to believe, that 
either of them were insolvent, or in contem- 
plation of insolvency or bankruptcy. 

On reference to the 35th section of the 
bankrupt law, it will appear that the ques- 
tion is not what the party benefited by the 
conveyance actually believed as to the con- 
dition and intention of the bankrupt, but it 
is, what he had reasonable cause to believe 
on this subject. The language is, "the per- 
son receiving such conveyance, having rea- 
sonable cause to believe such person is in- 
solvent, and that such conveyance is made in 
fraud of the provisions of this act." 

The very same section declares, that when 
such conveyance is not made in the usual and 
ordinary course of business of the debtor, 
that fact shall be prima facie evidence of 
fraud. 

This last provision is found at the close 
of the paragraph, which declares certain con- 
veyances fraudulent when made within six 
months, and is not at the close of the pre- 
ceding paragraph, declaring certain convey- 
ances in preference of creditors and others 
fraudulent if made within four months. It 
may be contended therefore, that the pre- 
sumption of fraud is applicable only in fraud- 
ulent conveyances, and not to preferences. 

The provisions of the 35th section of the 
bankrupt act were extracted almost ver- 
batim from the insolvent law of Massachu- 
setts, and are to be found in the 89th and 
91st sections of chapter 118, Gen. St Mass., 
the 89th prohibiting fraudulent preferences, 
and the 91st fraudulent conveyances. At the 
close of the 91st sec. it is declared that "if 
such sale, &c., is not made in the usual and 
ordinary course of busiaess of the debtor, 
that fact shall be prima facie evidence of 
such cause of belief." In the bankrupt act, 
the language is, "shall be prima facie evi- 
dence of fi-aud." 

In Massachusetts, notwithstanding this 
provision is found at the close of the 91st 
section, and is not in the 89th, it has been 
decided, that it applied to causes under both 
sections. See Nary v. Merrill, 8 Allen, 451; 
Metcalf V. Munson, 10 Allen, 493. I am in- 
clined to adopt this view as the true con- 
struction of this clause in the 35th section 
of the bankrupt act, especially as all the pro- 
visions are there united in a single section, 
and not found in different sections as in the 
Massachusetts act. Such, I understand, is 
the construction which has been given to this 
clause by the district courts. 

It is too plain for argument, that this 



mortgage was not In the usual course of the 
bankrupts' business; it is therefore to be 
taken by me as fraudulent, unless the con- 
trary is established. The burden is on the 
respondents to explain the transaction; this 
they have attempted to do by their absolute 
and unqualified statements, that they had no 
knowledge of the insolvency of the bank- 
rupts, and had no belief or reason to believe 
that such was their condition, and that they 
did not receive the same with an intent to 
obtain a preference. Much of this state- 
ment was clearly inadmissible, and should 
have no influence upon the judgment of the 
court. 

The question raised by the statute is not 
the actual belief of the respondents, but is 
what they have reasonable cause to be- 
lieve, and if the acts and circumstances sat- 
isfy my mind that they had reasonable cause 
to believe that the bankrupts were insolvent 
and intended a preference, I am bound to 
declare the conveyance void, although I 
might be satisfied that the respondents were 
credulous enough to have believed the con- 
ti-ary. 

In Cobum v. Proctor, 15 Gray, 38, Big- 
low, J., has clearly and conclusively ex- 
pounded the like provision in the Massachu- 
setts insolvent law. He says: "The actual 
belief of the defendants as to the solvency 
of the debtor was wholly immaterial. The 
only inquiry which, under the statute, was 
relevant to the issue was, whether the de- 
fendants had reasonable cause to believe 
the debtor insolvent, that is, whether in 
view of all the facts and circumstances, 
which were known to the defendants con- 
cerning the business and pecuniary condition 
of the debtor, in connection with the time 
and mode of the transfer of the property 
taken, they, as reasonable men, acting with 
ordinary prudence, sagacity and discretion, 
had good ground to believe that the debtor 
was insolvent. This was the only legitimate 
subject of inquiry as to the belief of the de- 
fendants, which could be properly gone into 
before the jury. It was not intended by the 
statute to make the actual belief of the par- 
ty concerning the_ solvency of the debtor one 
of the standards by which to test the valid- 
ity of the transfer of property to him. 
Such a belief might or might not be well 
founded. It would be an uncertain and fluc- 
tuating standard. That which would satisfy 
the mind of one man would be wholly insuffi- 
cient to convince another; and those facts, 
which would fall far short of producing a be- 
lief in a person who was disinterested and 
impartial, might have a different effect upon 
the same person when acting under a strong 
influence of self-interest. In the place of a 
test so uncertain and unsatisfactory as the 
belief of a party, formed under a great bias, 
the statute established one much more safe 
and definite, equally applicable to all per- 
sons alike, and easily understood and readily 
applied by a jury— the belief of a reasonable 
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man tsiking a transfer of property under like 
circumstances." 

Turning now to the facts and circumstan- 
ces as liere developed, what conclusions 
should a disinterested and impartial mind 
draw from them? One of the respondents 
was a director of the hank to which the 
bankrupts at this time were indebted $l,oOO, 
of which §750 was past due and unpaid; 
and for this the other respondent was liable; , 
and although Cole swears that at the time; 
he received the mortgage, he only knew 
that one note was past due at the banks,- 
Ghadboume says: "That Cole and Hooper j 
both knew from what was said to them, that 
these notes in the hank were overdue and 
unpaid." And it would certainly be some- 
what unusual, if a bank director in Bidde- 
f ord was ignorant that two notes held by the 
bank amounting to $750, and which had 
been taken in renewal of former discounts, 
remained overdue for some time, particularly 
when such director was himself a surety for 
the principal for larger sums due to other 
parties, a iiortion of which was also over- 
due. It is quite unreasonable to ask the 
court to presume a party to be so inattentive 
to his trust as a director, and so ignorant 
of the condition of one for whom he was 
so largely accountable. 

From the evidence, I must conclude that 
Cole and Hooper were aware that the paper ' 
of the bankrupt to the amount of §1,250, and . 
upon which one or the other were sureties, 
was overdue at the time of the negotiation- 
of the mortgage, and that similar paper to a 
larger amount would soon fall due, none of 
which could the bankrupts discharge, ex- 
cepting by a mortgage of their estate, as the 
bankrupts then informed them. 

The language of Blatchford, J., in Re Dib- 
blee [Case No. 3,881]. is quite applicable. 
He there says: "But, one overdue debt is 
sufficient to put a party in the condition of 
owing a debt which he is unable to pay. If, 
at the time the sheriff appeared with the 
execution to levy on the stock of goods, the 
firm owed this debt, and were unable to pay 
it in the ordinary com-se of their business, 
they were then insolvent in the language of 
the bankruptcy act and its meaning. No 
matter how many other debts there were 
not yet due, if they were unable to pay that 
debt in the 'ordinary course of their busi- 
ness,' they were insolvent. The ordinai-y 
course of their business does not mean an 
ability to turn out goods, or bills receivable, 
or assets, or securities, to pay that one par- 
ticular debt, at the same time leaving other 
debts, which are certain to become due, un- 
provided for, and not leaving sufficient as- 
sets in the hands of the debtors to meet them 
when they become due. It is not in the or- 
dinary course of business for a party who has 
a store of goods and other securities, and 
owes a mature debt, to turn out a large por- 
tion of those goods, or to take the most val- 
uable of his securities and turn them over 
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to the creditor to extinguish that debt, if suf- 
ficient assets do not remain to pay the rest of 
his contracted debts in the ordinary course 
of his business. That is an extraordinary 
course of business, and not 'the ordinary 
course of busuiess." That remark well char- 
acterizes this mortgage now under consider- 
ation. It was an extrr ordinary proceeding. 
These respondents not only had reasonable 
cause to believe the bankrupts were then 
insolvent, but from the information com- 
municated to them by the bankrupts at the 
time of the negotiation for' the security, I 
find that they had actual knowledge of the- 
insolvency. 

The bankrupts having intended a prefer- 
ence of the respondents, did they not, at the- 
time, have reasonable cause to believe such 
was the design in giving the mortgage? 
Having already dwelt at some length on the 
facts and circumstances which have satis- 
fied me that the banla-upts intended a pref- 
erence, it is not necessary that they should 
again be repeated. It is sufficient to say^ 
that I find that Cole and Hooper were per- 
fectly cognizant of the most important of 
them, and as paen of ordinary intelligence, 
they could not but have had reasonable cause 
to believe that it was intended to give them 
a preference. They were aware, that all 
demands for which they could be held liable, 
as well for the individual members as for 
the firm, and whether the same had matured 
or not, were to be paid, whilst other de- 
mands, held by the same banks, and upon 
which other parties were responsible as 
sureties, were left wholly unsecured; that 
by this arrangement, debts not due were an- 
ticipated, and thereby the discount which 
was paid was lost The circumstance, that 
more than one thousand dollars of the prop- 
erty of the firm was thus applied to the dis- 
charge of the personal liabilities of the part- 
ners, and not to the firm debts, cannot but 
have a very great effect on my judgment. 

The defendants then well knew that the 
firm was heavily indebted for their stock in 
trade, and it should have remauied unincum- 
bered to be applied to the satisfaction of 
those debts, and the respondents should not 
have received this property for the security 
of their individual claims. They should have 
known it was grossly unjust, and that a firm 
thus conducting with their partnership assets 
could not be dealing fairly and honestly with 
the property. "When it is found necessary to 
apply so large a proportion of firm property 
to the security of the individual indebtmont 
of the partners, a court of equity should re- 
quire plenaiy proof that it was not designed 
as a preference. 

From all the evidence, I am forced to the 
conclusion, nowithstanding the statements of 
the respondents in ^heir own behalf, that find- 
ing a large amount of the paper upon which 
they were responsible for the bankrupts was 
due and unpaid, and that a still larger amount 
woTTld soon mature, in order to secure and 
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protect them, this scheme of paying these de- 
mauds, Ijoth the overdue and those not yet 
matured, and taking a mortgage for the 
amount thus paid, was devised by the pai-ties. 
It is quite apparent that they distrusted the 
solvency of the banlirupts, and were desirous 
of being relieved from their responsibilities. 
They did not propose to make these advances 
without security, and judging from tlieir con- 
duct, tliey were determined to be secured be- 
yond all question. Chadbourne says his prop- 
osition at first was to mortgage the stock, but 
-Cole demanded in addition a mortgage of 
Chadbourne's real estate. If they had no 
doubt of the bankrupts' ability to pay their 
liabilities, why take any security the effect 
of which would be so detrimental to the cred- 
it of the firm? If they were in good credit 
and believed by the respondents to be re- 
sponsible, and the stock was so large as to 
afford ample securit3% why not at least be 
contented therewith, and be satisfied with the 
mortgage of that only, leaving the real estate 
of Chadbourne unincumbered? This would not 
answer their purpose; they \yere not willing 
to rely on the chattel mortgage, but they pio- 
posed and received in addition thereto amort- 
gage of all Chadbourne's real estate. Not sat- 
isfied with the lien on Chadbourne's home- 
stead, they included in the mortgage the ad- 
joining lot worth but a few hundred dollars, 
the whole proceeding, quite clearly indicating 
to my mind their distrust of the financial con- 
dition of their debtors, and their purpose to 
obtain security upon all the propeity which 
the bankrupts had to convey. 

The parties appear to have been aware of 
the provisions of the bankrapt act, for Cole 
testifies: "I consulted with Mr. Goodwin as 
to these mortgages, asking him if Chadbourne 
liad spoken with him in regard to them, and 
he said that he had, and that he would make 
them out. I think that a question arose as to 
the validity of mortgages under the bankrapt 
law. He said that under certain circumstan- 
ces they were not good. I think that he may 
have stated the circumstances." 

Being thus advised of the provisions of the 
bankrupt act. it seems to me that these par- 
ties undertook to evade and circumvent it by 
paying the existing demands and taking new 
security therefor, which they claim by their 
answers as a present consideration for the 
mortgage. Such a proceeding cannot receive 
tlie sanction of a court administering the 
bankrupt law; and if the final result should 
be an entire loss to these respondents of all 
right to share in the bankrupts' estate it may 
not be entirely without profit and advantage, 
as it may prove a salutary lesson to them and 
the public generally, not to attempt to evade 
the provisions of so Just and equitable a law 
as the bankrupt act. 

They have read in evidence the testimony 
of the president and cashier of one of the 
Biddeford banks, and of other residents of 
that place, that in the opinion of these wit- 
nesses Chadbourne and Nowell, at the time of 
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giving the mortgage, were solvent and in 
good credit, and that they would have loaned 
them money. A conclusive answer to tliis 
testimony is the belief of these respondents 
on these points, to be determined from their 
own conduct. They were unwilling to make 
the loan at that time, without receiving as 
security all the real and personal estate, both 
of the firm and of its members, and were so 
doubtful of the solvency of the firm that they 
were not content with the mortgage of all 
the company property. From their business 
relations with the bankrupts, I may well in- 
fer that the respondents were better cog- 
nizant of their situation and were unwilling 
to trust to their personal responsibilitj'. 

Decree for complainant declaring the con- 
veyance void. Case referred to master to 
take account of property remaining, as well 
as of that sold by respondents. 

[NOTE. Due report was made by the mas- 
ter, specifying the property received bv the re- 
spondents under the mortgage, and the net 
proceedfe of such portion of the same as they 
had sold and appropriated to their own use. 
Sucli of the property as remained in their pos- 
session they were required, by a final decree of 
this court, to deliver to the complainants. An 
appeal was then taken to the circuit court, 
where the decree of the district court was af- 
firmed. Case No. 12,432.] 
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SCAM HON V. HOBS ON. 

[1 Hask. 406.] i 

District Couri, D. Maine. May, 1872. 

Federal Courts — Following State Practice — 
Witness — BAKKKUPTcr — Illegal Perform- 
ance — Knowledge op iNSOLVEScr. 

1. The examination of the respondent in eq- 
uity as a witness by the orator does not oper- 
ate as a release to him of the matters touching 
which he is examined. 

2. Parties being competent witnesses in the 
courts of the state become so in the federal 
courts by act of congress of July, 1S62 [12 Stat. 

3. Examinations of parties in equity do not 
subject the party taking them to the same con- 
sequences that formerly resulted therefrom. 

4. A creditor taking security from liis debtor 
is chargeable with the knowledge ordinary dil- 
igence of inquiry into the circumstances of the 
debtor would hav^; given him. 

5. Circumstances, like the maturing of the 
debtor's commercial paper in large amounts, 
the selling of large amounts of his stock be- 
fore it reached him, out of the ordinary course 
of trade, known to a creditor about to 'take se- 
curity, call upon him to make inquiry into the 
solvency of his debtor. 

6. The answer under oath of a respondent in 
equity, false in material particulars concern- 
ing which the lesuondent could have made no 
mistake, is unreliable as to all other matters 
contained in it, and may be disregarded by the 
court. 

7. A conveyance by an insolvent debtor to his 
creditor in fraud of the bankrupt act of certain 
property, a part of which is to secure a debt and 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here i-eprinted by permission.] 
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a part is a sale for cash, is an entirety and the 
assignee in bankruptcy of the debtor may re- 
cover the value of the whole. 

In equity. Bill by [Jolin I. Scammon] an 
iissignee in bankruptcy [against Joseph Hob- 
son] to set aside a sale" of the bankrupt's 
property to the respondent as made in fraud 
of the bankrupt act [of 1S67 (14 Stat. 517)]. 
The cause Tvas heard on bill, answer and 
proofs. 

[For prior proceedings in this litigation, see 
Case No. 10.] 

Josiah H. Drummond, for orator. 
Edwin B. Smith, for respondent. 

FOX, District Judge. The complainant as 
assignee of Wm. F. Abbott, who was ad- 
Judged a bankrupt on the 14th of December, 
1869, on a petition filed by his creditors Oc- 
tober 19, 1S69, has brought this bill to re- 
cover from the respondent the value of a 
large lot of tobacco conveyed to him by the 
bankrupt September 14, 1869, in fraud of the 
provisions of the bankrupt law. The answer 
admits tbat Abbott was insolvent at the time 
of this transfer, but denies that the respond- 
ent had then any reason to believe that such 
was Abbott's condition, or that any prefer- 
ence was had or designed by the sale of the 
tobacco. 

In conti-adiction of the answer, the com- 
plainant read in evidence a document pur- 
porting to be an examination of the respond- 
ent taken before a magistrate by consent, "to 
be used in like manner and with like effect, 
as if taken under an order of court and be- 
fore a master in chancery to be used in this 
cause," This examination with an affidavit 
of Hobson annexed thereto establishes most 
conclusively the untruth of the answer in 
most material matters. But it is claimed by 
the coimsel of the respondent, that the com- 
plainant having elected to examine the re- 
spondent, and read the examination at the 
hearing, has by so doing waived his right to 
a decree against him on the facts to which 
he was examined. The rule as stated (3 
Greenl. Ev. § 316) is, "that the examination 
of a defendant by the plaintiff as a witness, 
ordinarily operates as an equitable release to 
him so far as regards the matters to which 
he is inten-ogated.'' I am not aware of any 
case in the courts of the United States where 
this practice has been adopted; but admit- 
ting that such was the established rule as 
formerly recognized by the high court of 
chancery, I have no doubt that the same 
is now abrogated by the change in the law 
compelling parties to testify as witnesses. 
In 3 Greenl. Ev. § 316, note 5, it is stated 
that the rule is now abrogated and a decree 
may be had by virtue of the statute of 6 & 
7 Vict. c. 85, 

This precise question arose in Harford v. 
llees, 9 Hare, Append. 70; and it was decided 
"that the plaintiff since the statute of 14 & 
15 Vict. 99, may examine as a witness a de- 
fendant in a suit in equity, without prej- 
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udicing any of his rights to a decree in the 
same suit against him." 

The act of congress of 1862, c. 89, declares, 
that "the laws of the state in which the court 
shall be held, shall be the rules of decision, 
as to the competency of witnesses in the 
courts of the United States in trials * * * 
in equity, &c." Rev. St Me. 1871, c. 82, § 
82, provides, "no person shall be excused or 
excluded from being a witness in any civil 
suit or proceeding at law or in equity by rea- 
son of his interest In the event thereof as a 
party," etc. Under this provision, if this 
cause was pending in the. state courts, the 
complainant could have compelled the re- 
spondent to testify as a witness. He was 
by the laws of Maine a competent witness 
for the complainant, and being thus compe- 
tent, he by force of the act of 1862 was alike 
competent in the federal courts in this state. 

It is contended that the evidence of the re- 
spondent as presented should have the effect 
of an examination, and that the same result 
must follow as would if the examination had 
been had prior to this change in the law; 
that it is entitled an examination of the re- 
spondent taken, by consent, and that it was 
not taken as a deposition and evidence in 
the cause. It is true, it is entitled an exam- 
ination, but that is simply the language of 
the magistrate, and was not by any order of 
the court, and it is quite manifest, that ow- 
ing to the absence of an officer duly author- 
ized to lake testimony to be used at the hear- 
ing, the parties consented to take the re- 
spondent's testimony before this magistrate 
with like effect, as if taken before a master 
in chancery and to be used in the cause. It 
could never have been the intention of the 
complainant by thus proceeding to waive all 
claim for redress against the respondent, and 
if the counsel for the respondent at the time 
imderstood such would be the effect, common 
honesty and good faith on his part required 
that he should advise the counsel of the com- 
plainant that he should insist on this objec- 
tion, which could at once have been obviated 
by the testimony being taken according to 
the usual practice of this court. 

As the law now is, examinations of parties 
as formerly practiced, and with the results 
that then followed from the examination, are 
no longer in force; no matter what designa- 
tion may be given to the statement by the 
magisti-ate, the court is in no respect con- 
cluded by any title he may think proper to 
bestow upon it, but it is rather its duty to 
examine for itself the instrument, and ascer- 
tain what in truth it is, and how far it may 
be in conformity to and authorized by the 
law; and having so done, no doubt is now en- 
tertained by the court that this statement of 
the respondent can have only the same effect 
as if it had been formally taken as the depo- 
sition of a party in the cause, and that by 
producing the same as evidence, the com- 
plainant has not thereby waived his right to 
redress against the respondent 
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This examination of the respondent with 
the accompanying affidavit proves that the 
respondent is a mannfacturer of lumber at 
Saeo, that on the 14th of September. 1869, he 
Avas under heavy liabilities incurred for Ab- 
bott's accommodation amounting to $8,900,— 
S3,900 of which were Hobson's promissory 
notes for various suras given to Abbott be- 
tween the 11th and 19th of May, 1869, on 
four months, and which Abbott was bound 
to provide for at their maturity. $1,500 fell 
due September 15th. On the 14th Abbott 
sold to Hobson 13,000 lbs. of tobacco of the 
value of $5,619.28. Some of it was taken 
(luietly from the cars to Hobson's barn. 
Abbott was a manufacturer of tobacco, and 
such a sale of unmanufactured stock was not 
in the ordinary course of his business, and 
was therefore prima facie fraudulent under 
the provisions of the bankrupt act 

From the purchase of the tobacco, Hobson 
agreed to pay and discharge at their ma- 
turity, these notes loaned by him to Abbott 
to the amount of $3,900. In what manner 
the balance was to be paid does not distinct- 
ly appear. Hobson says, "I think I paid 
Abbott some cash, but can't state how much, 
can by referring to my cash book." He how- 
ever gives no information as to anything 
that appears upon the cash book, and we can 
only infer that if anything favorable to him 
was found therein we should have been ad- 
vised of it. 

The large amount which Abbott was ac- 
countable for to Hobson, the immediate ma- 
turity of so many of his notes which he had 
loaned to Abbott, and the unprecedented 
course of selling so large an amount of stock 
before it had reached the factory, in order to 
relieve Hobson and secure him from his lia- 
bilities, absorbing so large an amo;mt of the 
stock, which it is not shown had been paid 
for by Abbott, and the want of which would 
necessarily impair the operations of the con- 
cern and destroy any credit which Abbott 
before that might have possessed, are all 
cogent circumstances calling upon Hobson to 
exercise ordinary diligence in respect to the 
title of Abbott, and by these facts he was 
put upon inquiry, and is chargeable with all 
the knowledge it is reasonable to suppose he 
would have acquired if he had performed 
Ills duty. Scamraon v. Cole [Case No. 12,- 
432]. 

From the facts clearly established, the 
court is convinced that Hobson was at that 
time well aware of Abbott's insolvent condi- 
tion, and that this sale of the tobacco was 
designed by these parties for the purpose of 
securing Hobson in part from his liabilities 
for Abbott's accommodation. 

This view of the transaction is directly in 
conflict with Hobson's statements in his an- 
swer, in which he says, "I paid Abbott that 
sum, $5,619,28 for the tobacco, and the mon- 
ey went to pay the then maturing liabilities 
of Abbott to parties in Boston, Saco, and the 
wages of his men. * » * The tobacco was 



not transferred or delivered to me as securitj^ 
for my own liabilities, but for cash used to 
meet the then accruing bills and notes of Ab- 
bott's various creditoi-s," 

This answer must be taken as true until it 
is shown to be false; but its falsehood is 
clearly established by the other statements 
under oath of Hobson, from which it is clear- 
ly beyond controversy, that $3,900 of this 
amount, instead of being paid by him in cash 
to Abbott, and used to meet the then accru- 
ing bills and notes of Abbott to various cred- 
itoi-s, was retained by Hobson to pay his own 
notes loaned to Abbott for his aceommodn- 
tion, and falling due in a few days, and 
which by this new arrangement Hobson as- 
sumed to pay, and exonerated Abbott from 
his liability by surrendering to him his obli- 
gation to discharge the notes at their ma- 
turity and indemnify Hobson therefrom. The 
court is quite certain that no one from the 
perusal of the answer would ever conjecture 
the true state of this transaction. Instead of 
its being a full, frank, honest disclosure of 
the trade and the application of the payments 
realized from it, so that the court would be 
truly informed as to all that had taken 
place, and in what manner the purchase mon- 
ey had been appropriated, the court regrets 
to be compelled to observe that it finds this 
answer untrue and evasive, concealing and 
misrepresenting the whole transaction, and 
intended to mislead and deceive the court in 
relation thereto, falsely asserting that the 
respondent had paid the whole of the pur- 
chase money in cash, and that the tobacco 
was not ti-ansferred or delivered to him as 
security for his own liabilities, when $3,900 
of it was within a week applied by Hobson 
in discharge of his own liabilities incurred 
on account of Abbott. "Falsus in uno falsus 
in omnibus." The answer being untrue in 
this material matter, about which the re- 
spondent could not be mistaken, and he not 
showing the disposition made by him of the 
balance of the purchase money, or that he 
had paid any of it to Abbott, as he could 
easily have done by his cash book if such was 
the fact, the court is compelled to discredit 
the whole answer, and can place no reliance 
on any part of it as evidence of the actual 
state of the transaction. 

The comt has heretofore been obliged in a 
pointed manner to express its reprobation of 
the loose and reckless manner in which par- 
ties have seen proper to present to the court 
answers to bills in equity. Thus far, I ap- 
prehend, they have gained but little advan- 
tage by such practice, and I trust that hence- 
forth the court may not have occasion to thus 
comment on the answer of a respondent, as 
it is a most unpleasant duty, but one which 
the court does not feel at liberty to disre- 
gard. 

The transfer being shown to have been in 
fraud of the bankrupt act by a fraudulent 
preference to the amount of $3,900 at least. 
I am inclined to the opinion that the court 



[21 Fed, Cas. page 641] 



(Case No. 12,435; SCAMMON 



sliould not apportion or diminish the dam- 
ages below the full value of the property, 
and hold the respondent accountable only for 
that sum, even if it had been shown by relia- 
ble evidence that Abbott at the time of the 
sale was paid by Hobson the balance of the 
purchase money. The transaction being im- 
peached for fraud, and for that cause declar- 
ed void and invalid, the entire transaction is 
annulled and without any force, virtue or ef- 
fect as against the assignee in bankruptcy, 
and he is entitled to recover the full value of 
the property thus fraudulently conveyed to 
respondent. 

Decree for complainant for ?o,619.28 and 
interest from February 15, 1870. 

[Upon rehearing, there was also a decree for 
complainant. Case No. 12,431.] 
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SCAMMON v. KIMBALL. 

[5 Biss. 431; 6 Am. Law T. Rep. 424; 8 N. 
B. R. 337; 18 Int. Rev. Rec. 118; 4 Chi. 
. Leg. News, 284; 2 Ins. Law X 775; 5 Leg. 
Gaz. 321.] 1 

Circuit Court, N. D. Illinois. Sept., 1873.2 

CoRPOBATioss— Unpaid Subsokiptiossto Stock- 
Set Off — Rule i:r Baskroptct — 
FiDcciARr Debtor. 

1. A claim against an insurance company for 
loss under its policies cannot he a set-off against 
an unpaid subscription to its capital stock. 

2. Though the charter of the company only 
required the stockholder to pay in a part of his 
subscription, the balance was in the nature of 
a trust fund for the creditors of the company. 

3. Tliough in a solvent company the debts 
might he considered mutual and the set-ofE al- 
lowed, the fact of insolvency changes the rule. 

4. A stockholder coming into equity for re- 
lief should first do equity by making good his 
share of the capital stock. Lawrence v. Nel- 
son, 21 N. Y. 158, approved. 

5. Though the bankrupt law recognizes rights 
of set-off, it was not intended to enable one 
occupying a. fiduciary relation to take advan- 
tage of the bankruptcy of the company. 

[Cited in Jenkins v. Armour, Case No. 7,260.] 

6. Set-off cannot he allowed except between 
parties sustaining the simple relation of debtor 
and creditor, and this principle excludes the 
case of the treasurer of an insurance company. 

This was a bill in equity by Jonathan 
Young Scammon, against Mark Kimball, as- 
signee of the Mutual Security Insurance Com- 
pany of Chicago, to set off his claims against 
the company for losses on policies of insur- 
ance, against his liability on unpa.id sub- 
scriptions to the capital stock of the com- 
pany, and his indebtedness to the company 
for money deposited with him, and to enjoin 
the prosecution of suits at law against him 
by the assignee. At the time of the fire in 
Chicago, on the 8th and 9th of October, 1871, 

1 [Reported by Josiah H. Bissell, Esq.. and 
here reprinted by permission. 4 Chi. Leg. News, 
284, contains only a partial report.] 

2 [Reversed in 92 U. S. 362.] 
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Scammon held several policies of insurance 
against the company, as indemnity for loss 
by fire, upon which he sustained losses to 
the amount of over §50,000. Its losses in 
that fire rendered the company insolvent, and 
it was shortly afterwards put into bank- 
ruptcy by its creditors. The assignee, while 
admitting the liability of the company, de- 
nied that the debt could be set off against 
the demands of the company, and filed a 
cross-bill asking for a decree against Scam- 
mon for these demands. The claims of the 
company against Scammon were, first, for 
unpaid subscriptions to the capital stock; 
and second, for money on deposit with him 
as a ppvate banker. The first claim arose 
as follows: The charter of the company au- 
thorized the subscribers to the stock to pay 
a small percentage of their subscriptions in 
money, and to give note or personal security 
for the remainder, and declared that when 
$50,000 of the capital stock was subscribed, 
and five per cent, paid, and the remainder 
secured, business could be commenced. The 
complainant was one of the original sub- 
scribers for a considerable amount of the 
stock and paid in one installment, and gave 
promissory notes to the company, secm-ed 
as required, for the remainder. This balance 
had never been paid in. The other demand 
was as follows: From the organization of 
the company, in 1864, the complainant had 
been a director and a member of the execu- 
tive and financial committee, and one of its 
chief managers. After the stock was sub- 
scribed and a- portion of it paid, he proposed 
to take the amount, hold it subject to call, 
and pay interest at ten per cent. This offer 
was never distinctly and In form accepted 
by the board of directors, but the complain- 
ant, being a banker at the time, held the 
money, and interest was credited on the cur- 
rent balances. This was acquiesced in by 
the directors and by the company for some 
years. -There were other assets which ap- 
pear at first to have been paid to the treas- 
urer or secretary, and deposited to the cred- 
it of the company in the Mechanics' National 
Bank, of which the plaintiff was president. 
The money in his hands was used as re- 
quired. In 1868 a further call was made on 
the stock subscription, and afterwards, what 
was obtained, as, well as other funds, ap- 
pears to have been deposited in the Mechan- 
ics' National Bank to the credit of the com- 
pany. In 1870, the complainant was elected 
treasurer, and so continued up to the time 
of the fire, October 8 and 9, 1871. In 1870, 
the complainant objected to paying ten per 
cent interest, and after July, 1870, the in- 
terest was credited to the company at only 
eight per cent. After his election as treas- 
urer, the money of the company was per- 
mitted to remain in his hands as before, by 
general acquiescence, and no change was 
made in the books or reports. No bond or 
security was ever given by Mr. Scammon as 
treasurer, nor was any ever required of hipa. 
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There was nothing on the books of the com- 
pany to show that the money was loaned 
to the complainant, but they contain re- 
ports made from time to time, with interest 
credited. The books, reports, and all the 
records of the company, returned the money 
in the hands of the complainant as cash, or 
cash assets, or cash in bank, and after Sep- 
tember, 1869, all money was charged to the 
treasurer. At the time of the fire the com- 
plainant had in his hands, under the circum- 
stances above mentioned, the sum of ?39,- 
188.33, belonging to the company. 

Geo. W. Smith and Samuel W. Fuller, for 
complainant. 

The transaction with complainant was a 
loan to him. The charge for interest and its 
payment, the method of depositing and call- 
ing for moneys, etc., are all of the character 
which dealings between- borrower and lend- 
er natui-ally and usually bear. No trust at- 
tached to the moneys in the hands of bor- 
rowers. Prior to the year 1870, and to his 
appointment as treasurer, complainant stood 
as any other person to the company, compe- 
tent to contract with it, and to become a bor- 
rower of its moneys. The office of treasurer 
only required him to keep the custody of 
moneys which came to him as ti'easurer. 
It did not prevent him from becoming either 
a debtor or creditor of the company. The 
present relations of the complainant and de- 
fendant are the result of an agreement made 
by the company when solvent, and to this 
agreement all the officers and stockholders 
of the company were parties. The policy- 
holders who are now creditors of the com- 
pany, have received, or are about to receive, 
the gains which accrued from it, and the 
complainant should not be excluded from 
the privileges which helong to a borrower of 
money having a cross demand. He holds 
these moneys under an agreement to pay in- 
terest, which fact constituted him a debtor 
of the company, and gives him the right to 
make this set-off upon the principles estab- 
lished in the case of Drake v. EoUo [Case 
No. 4,066], heretofore decided by the court 

Williams & Thompson, for assignee. 

The evidence of an arrangement or con- 
tract was incompetent, having no tendency 
to establish a contract of loan. Directors, 
when assembled, must act as a body, and 
conversation among them is no evidence of 
their action. Butler v. Cornwall Iron Co., 
22 Conn. S35; Essex Turnpike Co. v. Collins, 
8 Mass. 292; Bank of Columbia v. Patter- 
son's Adm'r, 7 Cranch [11 U. S.] 299. The 
charter of the company forbids the loan of 
the capital stock of the company, except up- 
on security. The contract, therefore, which 
the complainant attempts to establish, is for- 
bidden by law, and is void. For some gen- 
eral principles applicable to the construction 
of charters, see Com. v. Erie & N. E. R. 
Co., 27 Pa. St. 339; Auburn & C. Plank 



Koa'd Co. v. Douglass, 9 N. Y. 444; Bank of 
Augusta V. Earle, 13 Pet. [38 U. S.] 519-587. 
Charters of corporations are strictly con- 
strued by the courts, and no powers are held 
to be granted by them except those express- 
ly given, or such as clearly exist by neces- 
sary implication. The mode of using the 
capital of the company is determined by the 
charter. If the transactions in reference to 
the funds of the company amount to a loan 
to one of the directors, without any security 
whatever, and without any stipulation as to 
time, then there was a violation of the char- 
ter, the contract was void, and the fund was 
still the fund of the company, in the hands 
of a director, not invested by contract of 
loan or otherwise. Directors of corporations 
are agents and trustees, and their conti-acts 
with the corporation are regarded with dis- 
favor, and scrutinized with jealousy and sus- 
picion. The strictest proof of the fact of 
the contract, and of its fairness and jus- 
tice, is required. The fund which was taken 
by the complainant was a trust fund for the 
payment of the debts of the company. It 
was charged with this trust before it was 
taken, and it could not be divested of it by 
the manipulations of the complainant Cur- 
ran V. State of Arkansas, 15 How. [56 U. S.] 
304; Wood v. Dummer [Case No. 17,944]; 
Vose V. Grant, 15 Mass. 505; Spear v. Grant, 
16 Mass. 9; Nathan v. Whitlock, 3 Edw. 
Ch. 228, 9 Paige, 151; Richards v. New 
Hampshire Ins. Co., 43 N. H. 263; Koehler 
V. Black River Falls Iron Co., 2 Black [67 
U. S.] 715; Robinson v. Smith, 3 Paige, 222; 
Charitable Corp. v. Sutton, 2 Atk. 400. When 
it was reported to the stockholders and to 
the public that these funds were "in hand" 
or "in bank," the stockholders and the public 
had a right to assume and believe that so 
much, at least, of the company's assets were 
available for the payment of liabilities with- 
out set-off, defalcation or discount of any 
kind; and when they are sought to be char- 
ged with a set-off by one of the largest cred- 
itors, and one occupying the most intimate 
relations to the company, the transactions 
by which such a state of things is brought 
about, are, in law, fraudulent, and cannot 
be sustained. One holding a position of 
trust cannot use it to promote his individual 
interests by buying, selUng, or in any way 
disposing of the trust property. Butts v. 
Wood, 37 N. Y. 317; Coleman v. Second Ave. 
B. Co., 38 N. Y. 201. One occupying the 
double relation of manager and creditor of a 
bank, cannot bind the bank by any act of 
his concerning his own funds. Olaflin v. 
Farmers' & Citizens' Bank, of Long Island, 
25 N. Y. 293. As to the effect of the relation 
of a director to the corporation upon con- 
tracts made by him with his company, see 
Stacy V. State Bank of Illinois, 4 Seam. 91; 
Benson v. Heathorn, 1 Young & C Ch. 326. 
A treasurer is a trustee in the strictest sense 
of tlie term, and trustees cannot borrow the 
trust funds. Perry, Trusts, § 453, and cases 
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cited in note 9; Ex parte Lacej^ 6 Ve^. 626; 
Pocock V. Reddington, 5 Ves. 794. 

George "W. Smith, in reply. 

The power of the directors was limited 
only by their discretion in the performance 
of their duties. Sess. Laws 111. 1853, p. 394, 
§ 4. The non-recorded acts of a corporation 
may he proved hy parol, and it may he hound 
hy an implied contract, provided such act is 
within the scope of its authority. Abb. Dig. 
Corp. 223, 281; Maher v. City of Chicago, 38 
111, 266; Langsdale v. Bonton, 12 Ind. 467. 
The company had power to make this con- 
tract. "The capital stock may be loaned up- 
on promissory notes or bills of exchange, or 
otherwise, not having more than twelve 
months to run." Sess. Laws 1853, p. 396, § 
13. That the evidence of indebtedness in 
the form of a note is wanting, is not mate- 
rial, the essential thing being the personal 
responsibility of the borrower. The account 
kept by the company with the complainant 
was a sufficient compliance with the law, 
and, further, the words "or otherwise," war- 
ranted a lending in the manner now in ques- 
tion. Directors are not, by reason of their 
office, incapacitated from dealing with the 
corporation as individuals. The same rules 
apply here that apply to trustees purchasing 
of the cestui que trust. And the trustee 
may purchase from the cestui que trust, pro- 
vided there is a distinct and definite con- 
tract, and one in which there is no fraud and 
no advantage taken. Beeson v. Beeson, 9 
Pa. St. 280; Davoue v. Fanning, 2 Johns. Ch. 
252. None of the eases cited by the defend- 
ant on this point militate against the posi- 
tion assumed by complainant. The stock- 
holders repeatedly applied the interest mon- 
eys derived under this contract, as dividends 
upon the stock notes, and recognized the 
agreement in every way in which it was pos- 
sible to do so. The case of Drake v. Rollo 
[supra], recognized the equitable claim pf 
the complainants in that ease, although one 
of them was at the time the chief officer of 
the company. His appointment as treasurer 
made no change in law in the position of the 
complainant under the contract, as it made 
none in fact. If there were any disabilities 
resting upon complainant, the stockholders 
might, and did, waive them. 

DRUaXJIOND, Circuit Judge. The first 
question is, whether the plaintiff has the right 
to set off his losses under policies of the com- 
pany against his subscription to the stock. 
In one sense, what the plaintiff owes the 
company on his stock is a debt due the com- 
pany. "What the company owes the plaintiff 
on his policies of insurance, is a debt due the 
plaintiff. The debts are mutual, in that they 
exist from one to the other reciprocally. And 
if the debt due from the plaintiff were an or- 
dinaiy debt, then, as we have already de- 
cided in the case of Drake v. EoUo [Case No. 
4,066], the set-off would be allowed, although 
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the result would be to pay the plaintiff his 
claim against the company iu preference to 
other creditors. We are to apply the bank- 
rupt law to the law of the state creating the 
corporation. The charter authorized the com- 
pany to commence business on the payment of 
five per cent, of the amount subscribed, pro- 
vided the payment of the remainder of the 
stock was secured. 

The purpose of this was to accommodate 
the stockholders, by permitting secured prom- 
ises to pay to stand in the place of the mon- 
ey. It was still intended as a fund to protect 
the creditors of the company, and the charter 
pointed out the special manner in which the 
fund should be made available in case of ne- 
cessity, and which has been followed in this 
case. So long as the company was solvent, 
there might not be any serious objection to 
the stockholder insisting that his loss on a 
policy should be an answer to a call to pay 
his subscription to the stock, because if he 
were to pay his subscription, the company 
would be obliged immediately to refund to 
the extent of the loss. In that case no one is 
injm'ed by the allowance of the set-off. But 
where the company is bankrupt, it is differ- 
ent. Some one must sustain a loss, and the 
question is, whether the stockholder who has 
not paid his stock subscription, and who hai>- 
pens to have a policy on which the company 
is liable, shall bear his share of the loss, or 
shall be paid in full to the extent of his sub- 
scription. Does the fact of the solvency or 
bankruptcy make no change in the rule? We 
think it does, aud that there is a difference in 
principle between the two cases. We have 
the right to judge of causes from their ef- 
fects, and to reason accordingly, and certain- 
■ ly we ought not to sanction a rule which pro- 
duces so much loss to the general creditors of 
the company, unless by following a different 
course we trench upon some settled principles 
of law or equity. Where a party borrows 
from the capital of the company, takes out 
a policy, sustains a loss, and in case of in- 
. solvency and bankruptcy, claims to set it off, 
we allow the set-off because he is an ordinary 
debtor of the company, and therefore comes 
within the rule that one debt answers an- 
other, however hard it may occasionally be, . 
and doubtful on general principles of «thics. 
But in .this case the plaintiff is not an or- 
dinary debtor of the company. The charter 
has permitted him to retain a part of the 
capital of the company, and hold it in trust 
for the creditors. And, it seems to us, that 
to allow him, under the circumstances of the 
case, to pay himself in the way he seeks for 
his losses under the policies, would enable him 
to take advantage of his fiduciary relations, 
and obtain a preference over other creditors, 
not warranted by the equitable principles xtt 
the bankrupt law, and contrary to the mani- 
fest intent of the charter of the company. 

In a court of equity, as a set-off may be al- 
lowed which is not sustainable at law, so we 
suppose, though generally equity follows the 
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law, there may be a set-off, technically good 
at law, which, owing to the relations of the 
parties, may not be admissible in equity. In 
this ease the plaintiff comes into a couii: of 
equity for relief, and we think he should 
first do equity by making good his share of 
the capital stock, on the strength of which 
the company obtained its ci*edit, and was en- 
abled to start in business. This has become 
equity, because he is in one sense a trustee of 
that fund, and because, further, the com- 
pany is insolvent and in bankruptcy. 

Some very late English authorities were 
cited by the plaintiff's counsel, which it is 
insisted, are decisive of this case in favor of 
the set-off. 

The first was In re Duckworth (1866-67) 2 
Oh. App. 578. It is difficult to comprehend 
this case fully without an examination of the 
various statutes referred to. The party had 
subscribed for certain shares of stock in a 
company; he was also a creditor. The com- 
pany was wound up under a special statute. 
Afterwards the party made an assignment for 
the benefit of his creditors, which was regis- 
tered in bankruptcy. The question was be- 
tween the representative of the company, un- 
der the winding-up act, and the trustees, un- 
der the bankruptcy registration, as to the 
right of the latter to set off the debt from the 
company to the party, against calls for the 
subscription, and the court held that the set- 
off was allowable, on the ground apparently 
that the case was one of ordinary mutual 
debts, and so within the statute in bank- 
ruptcy as to set-off. It was admitted that if 
the court of chancery, as such, had been ad- 
judicating the ease, the set-off would not be 
allowed, because the true construction of the 
winding-up act cut it off. But treating it as 
a court of bankruptcy, and not as a court of 
equity, and independent of the differences be- 
tween that case and this, the reasoning of the 
court is not very satisfactory. The judge 
merely says, that it is his opinion that there 
would be a set-off under a particular section 
of the statute. 

The other case is In re Universal Banking 
Corp. (1869-70) 5 Oh. App. 492, and is similar 
to the first and relies upon it. So far as these 
cases show that a subscriber to the stock of 
a company may set off a demand due from 
the company against his subscription, under 
the circumstances set forth, there may be 
certain analogies between those eases and 
this, though the debts are treated through- 
out as ordinary debts, and no consideration 
seems to have been given to any relation of 
trust existing between the part'cs. And be- 
sides, as already intimated, there are various 
statutes referred to, which may have more or 
less affected the views of the court. The 
winding-up act seems to concede that the 
principle of set-off, in case of contribution, is 
wrong, as it prohibits it. 

These cases were both decided after the 
passage of our bankrupt law, and therefore 
could not have entered into the considera- 



tion of the law makei*s. But there are some 
decisions in this coimtry which do not agree 
with the principle of those late English cases. 

It seemed to be admitted by the counsel for 
the plaintiff, that in the case of mutual com- 
panies, so-called, the rule did not apply of al- 
lowing set-off. One case may be referred to 
—Lawrence v. Nelson, 21 N. Y, 158— where 
the party had given what is termed a "pre- 
mium note," and had sustained a loss— one a 
debt due him from the company, the other by 
him to the company— and he sought to set off 
his claim on the policy against his premium 
note, and the court held that this could not 
be done in that case, because the note con- 
stituted a part of the capital of the company, 
and in case of insolvency to suffer it to be 
done would be giving one creditor an unfair 
advantage over another. 

The bankrupt in that case was called a mu- 
tual company, though technically a stock com- 
pany, but we are somewhat at a loss to under- 
stand the alleged difference between the two 
cases; it is true we can call one a joint stock 
company and the other a mutual company, 
but names do not change things. In both the 
'"bills payable" constitute a part of the capi- 
tal of the company, and a trust fund for the 
benefit of creditors. In both the paily owing 
the bills receivable has met with a loss on a 
policy of the company. The difference, if any, 
seems to be in favor of the premium note as 
claiming a set-off, because that is given for 
the policy, and by a species of arrangement 
stands indirectly as a part of the capital, 
whereas here the bills receivable have to be 
treated directly as a part of the capital and 
were given witli that special purpose. It 
seems to us that the argument of the court In 
the case of Lawrence v. jSTelson applies to this 
case. 

It is said that the bankrupt law has not 
taken away any of the rights of set-off, but 
has recognized and enfcrcfd them. That is 
so, but the bankrupt law [of 1867 (14 Stat. 
517)3 was not intended to encourage anything 
inequitable, or to enable one to take advan- 
tage of the bankniptcy of an individual or of 
a company, to obtain payment in full, while 
others could only have a pittance, and espe- 
cially when those seeking the advantage oc- 
cupied relations of trust. 

It follows, from what we have said, that we 
are of the opinion that the plaintiff has not 
the right in equity to set off his losses on the 
policies against his liabilities for the pay- 
ment of the stock of the company. We think 
that the obligation of every person who sub- 
scribes and owes for ftock in such a company 
as this, is, in case of its insolvency, to pay 
what he owes for the benefit of the creditors. 

The other question is as to the equitable- 
right of set-off of the claims under the pol- 
icies against the funds which the plaintiff 
held as the treasurer of the company. Here 
the position of the plaintiff was unquestion- 
ably that of trustee. The only iwint is, 
whether that was changed by the contract, or,. 
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ratUer, understanding of the parties.' It may ' 
be admitted that the fair inference is that the 
plaintiff had the right to use the money, l)e- 
eause the payment of interest implies that; 
but it is impossible to consider this part of the 
case fairly, without bearing in mind the pe- 
culiar relations of the parties to each other. 
If the plaintiff had authority to employ the 
funds, as treasurer, he was obliged to have 
them always ready to answer the necessities 
of the company. He was still, as to them, a 
trustee, and not an ordinary debtor of the 
company. It was the case of a trustee using 
trust funds with the consent of the cestui. que 
trust, but always on the conditipn that they 
were to be so used that he could meet the 
object of the trust. 

Tlie evidence shows that at the time of the 
fire the plaintifE had in his hands the funds 
of the company. It was as treasurer. Hav- 
ing met with losses on his policies, he daims 
the right, so to speali, of sequestering the 
funds in his hands as treasurer to answer his 
losses as a general creditor of the company. 
If we concede that this may be permissible in 
case of an ordinary debtor, we think it would 
not apply to one occupying the situation of 
this plaintiff. He would be receiving the ob- 
ligations of the company upon different terms 
from an ordinary policy-holder, and he would 
occupy a vantage ground over others. 

There are several difficulties in the way of 
a set-off on the special facts of the case. The 
plaintiff was elected treasm'er in 1870. What- 
ever arrangement was made, if at all, was 
prior to that time- The most that can be 
said is that after he was elected treasurer, 
the funds in his hands, while they were, from 
time to time, reported as cash or capital, drew 
interest, which was accounted for, and this 
with the acquiescence of those who may be 
presumed to represent the company. There 
was no distinct contract made with him while 
he was treasurer which would constitute him 
the debtor, and nothing more, of the company. 

The plaintiff was not only the banker of 
the company, but its treasurer, considered as 
sustaining those relations to the company per- 
taining to the office. It is very clear that 
whatever may have been the view of the 
plaintiff, the directors and the company did 
not regard the plaintiff as the .mere borrow- 
er of the funds in his hands, and before a 
set-off would be admissible as between the 
company and its treasurer, in ease of the in- 
solvency or bankruptcy of the former, there 
ought to be satisfactory evidence that he, as 
to the money, had taken the position of an 
outside party; in other words, that he had, 
as to the money, ceased to be the treasurer of 
the company. 

We need not refer to the question, whether 
If it was a loan to the treasurer by the direct- 
ors, it was a violation of law, and therefore 
invalid. We prefer to place it on the ground 
that under some of the conceded facts of the 
case, the set-off is not maintainable, unless 
there is established the simple relation of 
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debtor and creditor. This, we think has nb»t 
been done, and therefore we overrule the 
claim of set-off. 

The original bill will be dismissed, arid a 
decree will be rendered for the assignee on 
the cross-bill for §54,145.90, the amount due 
on both demands.- 

[On appeal to the supreme court, the decree 
of tliis court was reversed. 92 U. S. 362.] 

NOTE. As to the right of set-ofE in eases 
where assured of an. insolvent insurance com- 
pany are debtors of the corporation, see Drake v. 
Kollo [Case No. 4,066]; Hitchcock v. Same [Id. 
6,535]; Sawyer v. Hoig [Id. 12.400], affirmed 
by supreme court in 17 Wall. [84 U. S.] 610. 
This last case is closely allied to the text. Con- 
sult Weston V. Barker, 12 Johns. 276. 
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SCANLON V. UNION FIRE INS. 00. 

[4 Biss. 511.] 1 

Circuit Court, N. D. Illinois. March, 1869. 

Iksdkance— Condition in Polict. 

A condition in an insurance policy, avoiding 

it if the property should be sold or conveyed 

without the consent of the company, is not 

broken by the sale of an interest in the property. 

The policy still covers the interest remaining in 

the insured. 

[Cited in Blackwell v. Insurance Co., 48 Ohio 

St. 539, 29 N. E. 278; Powers v. Guardian 

Ins. Co., 136 Mass. 109.] 

Action upon an insurance policy for $2,500, 
dated September 17, 1867. At the time of 
the issuing of the policy, the plaintiff [John 
Scanlon] was admitted to be the owner of 
the property insm-ed, but on the 11th of Jan- 
uary, 1868, and previous to the fire, he form- 
ed a co-partnership with two other parties, 
and the property insured was put in as part- 
nership assets. The company claimed that 
this vitiated the whole policy under the 
clause providing that, "if the said property 
shall be sold or conveyed, or if this policy 
shall be assigned without the consent of the 
company obtained in writing hereon, then, 
and in every such case, this policy shall be 
null and void." 

■DRUMMOND, Distiict Judge (charging 
jury). The question is whether there, was, 
within the meaning of this clause in the 
policy, a sale or conveyance of the property, 
in such a way as to render it void. It is to 
be observed that the language of this condi- 
tion is general, "That if the said property 
shall be sold or conveyed," &c. It is not, 
that if the property, or any part of it, or any 
undivided interest in it, shall be sold or con- 
veyed, the policy shall be void; it is not that 
if there is any change in the condition of 
the property, or in the interest of the plain- 
tiff, the policy shall be void; but simply "if 
the property shall be sold or conveyed." 
The question is, whether the true construc- 

1 [Reported by Josiah H. Bissell, Esq., an<J 
here reprinted by permission.] 



SCARLETT (Case No. X2,437) 



[21 Fed. Cas. page 646] 



tion of this clause is not that, in order to 
vitiate the policy it is essential that the 
wliole of the interest of tlie insured in the 
property shall be sold or conveyed; and 
such, I think, is the true construction of the 
condition. In order to avoid the policy, he 
must sell the "whole of his interest in the 
property, and so long as he holds an inter- 
est in the property the policy is binding. It 
was competent for the insurers to declare 
that if a part of it were sold, that should 
avoid the policy. It was also competent for 
them to declare that if there was any change 
in the condition or title of the property, that 
the policy would be void; but that is not 
this condition. Therefore, I think the policy 
covers whatever interest Scanlon owned in 
the property insured after he entered into the 
articles of co-partnership, and at the time of 
the loss. It is for you to determine what 
that interest was. 

The jury found for the plaintiff, and asse.ssed 
his damages at $1,042.50. 

NOTE. For further authorities in accordance 
%yith the text, see Manley v. Ins. Co. of North 
America, 1 Lans. 20. Clontra, McEwan v. 
Western Ins. Co., 1 Mich. N. P. 118. Wliere a 
policy provides that for "any sale, transfer or 
change of title in the property," it shall be void, 
the death of the assured and vesting of the title 
in his heirs renders the policy void. Lappin v. 
Charter Oak P. & M. Ins. Co., 58 Barb. 325. 
AVhere one sold property for .?75,000, retaining 
a lien for $50,000. it was such a "transfer or 
change of interest" as to avoid the policy. Bates 
V. Commercial, etc., Ins. Co., 2 Oin. R. 195. 
And if a mortgage for the purchase money is 
taken back the policy is avoided. Savage v. 
Howard Ins. Co., 52 N. Y. 502, where cases 
on this point are collated. Contra, that a sale 
and mortgage back does not "change the title" 
to avoid the policy, Kitts v. Massasoit Ins. Co.. 
56 Barb. 177. See, also, Burger v. Farmers' 
Mut. Ins. Co.. 71 Pa. St. 422, Consult, also, 1 
Phill. Ins. § 880. 
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SCARLETT v. VAN INWAGEN et al. 

[9 Biss. 157; 8 Reporter, 673; 12 Chi. Leg. 
Jfews, 49.] 1 

Circuit Court, N. D. Illinois. Oct., 1879. 

PitixciFAt AND Agent— Special Contkact— Not 
Disclosed — Liability op Principal. 

1. If an agent acting under a special con- 
tract with his principal, fails to disclose the spe- 
cial nature of such contract to those with whom 
he deals, the principal must suffer the conse- 
quence of such neglect on the agent's part. 

2. C, a commission merchant or broker in 
Baltimore, arranged with defendants, who were 
brokers in Chicago, dealing on the Board of 
Trade, to send them orders for other parties, 
for the purchase or sale of grain for future de- 
livery according to the rules of the board. It 
was also agreed that the defendants in keeping 
the account of such transactions should know 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 8 Reporter, 673, 
contains only a partial report] 



no one but C, but that each account should be 
in some manner designated so that it might be 
known who was the party ordering the purchase 
or sale through C. In this manner the business 
was carried on for sometime, the plaintiff being 
one of the parties ordering deals through C. 
In a suit by plaintiff for the recovery from de- 
fendants of the money paid by him to C, which 
was remitted to defendants, and for the profits 
realized by the defendants on these orders: 
Held, that the defendants by their agreement 
with C. to execute his orders, made him their 
agent to solicit and obtain such orders; that the 
presumption would be that the defendants acted 
-for the person who gave C. those orders, espe- 
cially when the name of such principal was dis- 
closed; and that the defendants were liable to 
plaintiff, and could not hold any of the fund in 
their hands to reimburse themselves for any 
claim for balance against C 

3. The defendants were bound to know that 
they were acting for the plaintiff, and the nature 
and extent of their relation to him. 

[This was a proceeding by Robert W. Scar- 
lett against James Van Inwagen and others.] 

Dent & Black, for plaintiff. 
Wm. H. King, for defendants. 

BLODGETT, District Judge. This is an 
action for money had and received by the 
defendants for the plaintifE's use. The facts 
as shown by the proofs on which the plaintiff 
claims to recover are, that in January, Feb- 
ruary and ilarch, 1878, the defendants. Van 
Inwagen and Hamill, were engaged in busi- 
ness in this city as grain brokers and com- 
mission merchants. That much of their 
trade consisted in making contracts for their 
customers for the purchase or sale of grain 
and provisions for future delivery, pursuant 
to the rules, regulations and usages of the 
Chicago Board of Tiade. 

In the early part of January, 1878, one W. 
A. Gumming, who was a resident of Balti- 
more, Mil., and about to commence business 
in that city as a commission dealer and 
broker in breadstufEs, made an agreement 
with defendants, by which they were to ex- 
ecute such orders as he might send them for 
the purchase or sale of grain in this market, 
and that the commissions for such trade 
should be divided between them, or, to state 
it more accurately, the defendants' commis- 
sion for such services was understood to be 
one-fourth cent per bushel, and a rebate of 
one-eighth of a cent per bushel was to be 
made by the defendants to Air. Gumming on 
all transactions which they made on his or- 
ders. 

It was expressly agreed that the defend- 
ants were to know no one in these dealings 
but Gumming; that all the orders which he 
sent them and which they executed, were to 
be treated by them as his (Cumming's) own, 
and that defendants were to look to him, and 
him alone, for any and all sums that might 
become due to them in such business. 

At the request of Gumming, the defendants 
agreed to keep the account of the different 
purchases or sales which they might make 
on his orders, by such terms — either names 
or numbers— as he might du'ect, so as to sepa- 
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rate or designate on tlie defendants* tooks, 
tlie different persons or interests for -whom 
Gumming "vvas dealing, or purported to be 
dealing. 

In pursuance of this arrangement. Gum- 
ming returned to Baltimore, and opened an 
office, and held himself out to the public as 
a broker and commission dealer in bread- 
stuCes. Between January 31, and March 28, 
187S, Gumming sent to the defendants for 
the plaintiff in this suit, divers orders for 
the purchase and sale of grain. These or- 
ders were sent by telegraph, and were all 
substantially in the following form— with 
changes as to amounts and dates: "Balti- 
more, February 15, 1878. Messrs. Van In- 
wagen & HamUl, Ghicago.— At ten, sell 15 
March Wheat, Scarlett. (Signed) W. A. G." 

Some of the orders were to sell and others 
to buy grain, but all involved in this suit, 
except one, which was corrected in a day or 
two, .contained the name of the plaintiff, 
Scarlett. 

The defendants' answers or responses to 
such order by telegraph were substantially 
in the following terms: "Ghicago, February 
15, 1878. ^V. A. Gumming, Baltimore.— Sold 
15 March, Scarlett, at 10. Van I. &H." 

I give these copies simply as illustrations, 
of the manner in which this business was 
transacted. The defendants entered these 
transactions on a separate page in their 
ledger, with the word Scarlett written in 
brackets, immediately following that of Gum- 
ming. The accounts of other transactions 
made by the defendants on orders sent by 
Gumming, seem to have been kept on the de- 
fendants' ledger, in the names of the per- 
sons mentioned in the body of the telegram, 
with the initials W. A. O- in brackets, with 
the exception of the account involved in this 
suit, which was kept in the name of "W. A. 
Gumming, with the word Scarlett following 
Gumming. Whenever they closed out the 
transactions, they forwarded to Gumming a 
statement in substantially the following 
forms: 

Account Purchase and Sale. 
20,000 bushels wheat, by Van Inwagen & Ha- 
mill, Chicago, on account and risk, W. A. 
Gumming, (Scarlett) 

Account Purchase and Sale, 20,000 Bushels 
Corn. 

By Van Inwagen & Hamill. ' 

Account and risk, W. A. Gumming. 
(Scarlett.) 

Feb. 8, bought 20 M., 2 corn 42 ?8,400 

« 18, sold " " " " 42% 8,475 

$ 75 
Commissions • 50 

Profit, to your credit ? 25 

During the time in which these various 
orders were sent to the defendant by Gum- 
ming, for the plaintiff, and frequently in the 
same telegram containing plaintiff's order 
were other orders to purchase or sell grain 
for another name, such as "Kimball," "Kelr 
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ley," etc.; and as I have said, these transac- 
tions were entered upon the defendants' 
ledger with the name of the party mentioned 
in the body of the telegram, with Gumming's 
initial^ following. 

To secure themselves against loss on all 
these transactions, defendants were in the 
habit of drawing on Gumming for such sums 
as they from time to time thought necessary; 
without applying the proceeds of such drafts 
to any of Gumming's special orders, but in- 
tending to keep margin enough on hand to 
secure all his orders, treating them for that 
purpose as one account The defendants' 
cash account with Gumming showing him 
debited with items for commissions, losses 
and insurance, and credited with proceeds of 
drafts, rebate, commissions and profits upon 
the various deals which were had where 
profits were realized. 

About the 20th of March, 1878, the de- 
fendants closed out all transactions had by 
them on Gumming's orders, and the result, 
stated as one account, left Gumming in debt 
to the defendants in the sum of $789.29, 
which was settled by the defendants taking 
Gumming's notes for that amount, which, 
though now over-due are not paid. As drafts 
were made by defendants on Gumming for 
margins, he would call upon plaintiff for 
what he stated was his (plaintiff's) proportion 
of such draft, and the plaintiff paid, to Gum- 
ming, on such requisition, the aggregate sum 
of $2,400, as follows: Februaiy 8th, .$600; 
February 15th, $300; March 9th, $1,500. 

And the profits realized by the orders giv- 
en by the plaintiff amounted, in all, to $2,250, 
as shown by the statements rendered by the 
defendants to Gumming, as follows: 

Profits on 20,000 May com, reported 
sold February 18 ? 25 00 

Profits on 15,000 bushels, March 
wheat, reported sold Feb'y 16 275 00 

Profits on 10,000 bushels, March 
wheat, reported sold Feb'y 25 250 00 

Profits on 50,000 bushels, April 
wheat, reported sold March 8 1,125 00 

Profits on 15,000, April wheat, re- 
ported sold March 29 57o 00 

.$2,250 00 

The proof also shows that during the time 
these transactions were being had between 
Gumming and the plaintiff, Gumming stated 
to the plaintiff that Scarlett was a particular 
friend, of his, connected' with the firm of 
E.. G. Dun & Co., a man of property and 
thoroughly responsible; and the proof shows 
that the plaintiff, at the time was a clerk 
in the firm, and another man named Scar- 
lett, with different initials, was a partner in 
said firm; and it also appears that the plain- 
tiff knew the form in which the orders were 
given to defendants, and saw the responses 
or answers to those orders soon after they 
were received by Gumming. He was also 
informed by Gumming of the receipt of state- 
ments of profits on these several orders, but 
he says in his testimony, which is not con- 
tradicted, that these statements were not 

4 
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handed to him, and that he was not aware 
until some days after all these deals were 
closed that this statement showed that they 
were for the account and risk of Gumming 
only. There is no proof in the case showing 
that the plaintiff knew the tei*ms of the 
special arrangement made between Gumming 
and the defendants, and the affirmative testi- 
mony of the plaintiff is that he knew nothing 
of this special arrangement by which the 
defendants were to know Gumming only, as 
the party to whom they were to account. 

This suit is now brought by Scarlett to re- 
cover from the defendants the sums which 
he paid to Gumming and which Gumming tes- 
tifies he remitted to defendants, and the 
profits realized by defendants on the orders 
given them by Gumming on the plaintiff's 
account; it being admitted that plaintiff, be- 
fore the commencement of this suit, demand- 
ed payment of the defendants, stating the 
ground of his claim, and that defendants re- 
fused payment and denied any liability to 
plaintiff. 

The plaintiff claims that Gumming was 
the agent of the defendants to obtain and 
transmit orders to them, and that the de- 
fendants, in executing these orders, knew, 
or had such notice as is equivalent to knowl- 
edge, that they were executing plaintiff's 
orders and that Gumming had no interest in 
them, save his share of the commission. 

While it is contended on the part of the 
defendants that all their dealings were with 
Gumming; that by their agreement, they 
were to deal only with him, and were not to 
know or be responsible to his customers; 
the sole question in the case is: Does this 
special agreement with Gumming protect de- 
fendants from plaintiff's demand, under the 
facts in the case? 

That the defendants acted in entire good 
faith, and with the belief that they were re- 
sponsible only to Gumming, I have no doubt. 
But does such good faith protect them, If 
by their dealings they left or placed Gum- 
ming .in a position where he might impose 
upon or defi-aud others? The an-angement, 
as made between the defendants and Gum- 
ming, contemplated that he was to obtain 
and transmit to them orders from other per- 
sons for the purchase and sale of grain. The 
proof shows the defendants knew Gumming 
was a man of no means, and not pecuniarily 
responsible; that he had no money on which 
to operate on his own account; that he ex- 
pected to operate for others and made provi- 
sion for keeping the account of his opera- 
tions, for different pei-sons, separate on the 
defendants' books; that as early as the 2d 
of February, the defendants were informed 
by letter from Gumming, that Scarlett was 
a citizen of Baltimore, pecuniarily responsi- 
ble, and that he had operations in this place 
through other brokers, before giving the or- 
ders to defendants through Gumming. It 
must also be borne in mind, that the char- 
acter in which Gumming placed himself was 
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that of a general agent; his sign over the 
office door, "Gommission Dealer in Bread- 
stuffs," indicated that his business was that 
of a middleman, or negotiator between sell- 
ers and buyers; when he, in the due course 
of his business, proposed to transmit to the 
defendants plaintiff's order for the purchase 
or sale of grain, there was nothing done ei- 
ther by Gumming or defendants, to put the 
plaintiff on notice or inquiry that the de- 
fendants became only the agents of Gumming 
in executing plaintiff's orders. There is cer- 
tainly, it seems to me, enough in proof to 
show that the defendants knew, from the in- 
ception of plaintiff's dealings with them 
through Gumming, that Gumming was not 
giving the orders on his own account. 

Defendants, by their agreement to execute 
Cumming's orders, made him their agent to 
solicit and obtain such orders, and if Gum- 
ming failed to disclose the special nature of 
his contract with defendants to those with 
whom he dealt, then defendants should suf- 
fer the consequences of their or Gumming's 
neglect. 

TVhat Gumming did was to represent to 
plaintiff that he was authorized to solicit 
orders for the purchase or sale of grain in 
this market, to be executed by the defend- 
ants. 

This made him the defendants' agent for 
that purpose, and the presumption would be 
that the defendants acted for the person 
who gave him these orders, especially when 
the name of the principal was disclosed, or 
sufficient information given to indicate who 
the principal was. The agreement between 
Gumming and the defendants must, I think, 
when all taken together, be construed as a 
contract on the part of Gumming to indem- 
nify the defendants from any loss that 
should accrue on orders given through him. 
He agreed to stand between the defendants 
and loss, so that they need not look behind 
him to his customers for any deficiency that 
might occur in their dealings; but I cannot 
believe that the court should give the agree- 
ment the scope contended for by the learn- 
ed counsel for the defendants, and hold that 
persons deahng with them through Gum- 
ming, without notice of this limitation on his 
authority, are bound by it. 

It was urged with much earnestness on the 
trial, by the learned counsel for the defend- 
ants, that the defendants should not be made 
liable beyond the terms of their contract with 
Gumming, unless the proof shows them guilty 
of some bad faith to the plaintiff. Two an- 
swers to this occur to me: First— It may be 
said he (Gumming) should not be allowed to 
hold himself out as general agent for the 
transaction of this business, when, in fact, he 
was only a special agent, with limited powers. 
Secondly— Gumming being defendants' agent, 
they are bound by any contract he made in 
their behalf in the due course of the business 
which both Gumming and the defendants pur- 
ported to be engaged in; that is, such busi- 
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ness as is usually done by brokers or commis- 
sion men. / 

In Evans v. Wain, 71 Pa. St. 69, Wain em- 
ployed one Markoe, a broker in Philadelphia, 
to sell certain railroad stock for Ijim. Markoe 
placed the stock in the hands of one Wistei', 
4inother broker in Philadelphia, who sent it 
to defendants, the firm of Evans, Wharton & 
<3o., brokers in New York^ to sell. The de- 
fendants sold the stock, but insisted upon de- 
■dueting from the proceeds a balance due them 
on general account from Wister, who had 
failed. On the trial of the case, defendants 
•offered to prove that it was the custom of 
stockbrokers, when dealing with stockbrokers 
in other cities, to put j\11 transactions between 
them into one account, and remit or draw for 
the general balance. This offer of proof be- 
ing rejected, on error assigned the court said: 
""Nor was there any error in rejecting the of- 
fer to show that it is the custom of stock- 
brokers, when dealing with stockbrokers in 
other cities, to put all the transactions be- 
tween them into one account, and to remit or 
■draw for the geneial balance. Such a custom, 
if proved, would have constituted no defense 
to the plaintiff's action. Admitting its exist- 
once, the defendants had no right to credit 
Wister's account with the proceeds of the 
«toek. He was not the owner of it, and he 
had no title or claim to its proceeds. * * * 
Besides, It does not appear that they did 
oredit him with the proceeds, and no offer 
was made to show that any such credit was 
^iven. It is clear, then, that whether the 
oustom was known to the plaintiff or not, 
this case is not within its operation. And if 
so, evidence of its existence would not help 
the defendants, and was, therefore, rightly 
rejected. But if the defendants had received 
the stock from Wister— knowing as they did 
that it belonged to the plaintiff— they would 
have had no right to apply the proceeds aris- 
ing from its sale to the payment of Wister's 
indebtedness. If there is a custom among 
stockbrokers, when dealing with others, to ap- 
propriate money belonging to the principal to 
the payment of his broker's indebtedness, the 
sooner it is abolished the better: 'Malus usus 
ost abolendus.' A custom so iniquitous can 
never obtain the force or sanction of law, and 
the marvel is that it should be set up as a 
•defense to this action." 

The only distinction between this case and 
the one now under consideration is, here the 
■defendants set up a special agreement be- 
tween themselves and Gumming, by which 
they claim to put aU transactions between 
them "into one account and remit or draw for 
the general balance." The same principle is 
sustained by many authorities, among which 
are: Semenza v. Brinsley, 114 B. 0. L. 467; 
'Cheap V. Cramond, 6 E. O. I/. 645; Dunlap, 
Paley, Ag. 330-334. 

The case is, in many respects, analogous to 
that of a member of a copartnership, who 
specially stipulates that he shall not be liable 
Xor the debts of the finn. And yet the courts 



hold uniformly that such an agreement does 
not protect the partner from liability to cred- 
itors who trust the firm without notice of 
such special agreement. 

In such case, the partner is made liable be- 
yond his contract, on the ground that he can- 
not be allowed to set up a special contract of 
this kind against an innocent creditor. In- 
deed, I incline to the opinion that the liability 
of defendants in this case could be sustained 
in the light of most respectable authority on 
the ground of a partnership between defend- 
ants and Gumming. The agreement to par- 
ticipate in commissions making them liable, 
as partners, as to all business sent them by 
Gumming. 

The evidence shows that the money paid by 
plaintiff to Gumming, and by him forwarded 
to defendants, was applied to the credit of 
Gumming's general account, and that defend- 
ants had no notice of the amount so paid by 
plaintiff. It would seem at first to be a harsh 
rule to compel defendants to repay to plaintiff 
money which they never knew they received 
from him, but the answer is that It was their 
duty to know whose money Gumming remit- 
ted to them. If, as I have said, they are 
bound to know they were acting for plaintiff, 
then they were bound to know the nature and 
extent of their relation to him. ^ 



Case No. 12,438. 

In re SOHAPTER. 

[9 N. B. R. 324.] i 

District Court, S. D. New York. 1874. 

Baxkkcptcy — Bemoval op Assignee — Paildke to 
Attend Refehexce. 

1. Where an assignee applies to the court for 
directions, and a reference is ordered to ob- 
tAJn the necessary information upon which to 
base the direction, and the assignee fails to at- 
tend the reference, but acts independently, he 
will be held to the strictest account. 

2. Though the facts disclosed in a case may 
justify the removal of an assignee, he cannot 
be removed except upon an application made 
for this purpose, under section eighteen, gen- 
eral order twenty-three and form number forty- 
one. 

[In the matter of the application of Sam- 
uel Schapter, an assignee, for directions.] 

D. G. Calvin, for creditor. 
O. M. Dickinson, for assignee. 

BLATOHFORD, District Judge. The as- 
signee, on the IGth of July, 1873, twenty-six 
days after his appointment, presented to this 
court a petition setting forth that, at the 
time of his appointment, the principal part 
of the property of the bankrupt consisted of 
a mortgage on certain personal property in 
the building known as the "Atheneum Thea- 
tre, No. 5S5 Broadway, New York," and of a 
mortgage on the lease of said theatre; that 
such personal property was the chairs and 
other furniture of a theatre; that the two 

1 [Reprinted by permission.] 
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mortgages were given January 21st, 1873, 
to one Tiaphagen, in trust for the bankrupt, 
by a son of the bankrupt, on the conYeyanee 
of the personal property and the assignment 
of the lease by the bankrupt to his said son; 
that five days after the appointment of the as- 
signee Traphagen assigned the mortgages to 
the assignee; that they are given to secure 
twenty tliousand dollars, on which about two 
thousand five hundred dollars has been paid; 
that said conveyance and said assignment to 
the bankrupt's son were without considera- 
tion and for the purpose of placing tlie same 
beyond the reach of the bankrupt's creditors; 
that shortly before the appointment of the as- 
signee the son abandoned the theatre; that 
the assignee took possession of the premises 
and foreclosed the mortgage on said property, 
and it was sold under such foreclosure on the 
5th of July, 1873, and bidden in by the as- 
signee, as such, and for the benefit of the 
bankrupt's estate, for two thousand five hun- 
dred dollars, there being no otner bidders at 
the sale; that at the time he took possession 
of said premises and said property the agent 
of the owner of said property agreed to rec- 
ognize him as rightfully in possession of said 
property, and to maintain him in said posses- 
sion if he would pay, from that time, the 
weekly rent of two hundred and twelve dol- 
lars and fifty cents, payable by the terms of 
the lease; that he has since paid it in order 
to protect said property; that a large part of 
said personal property consists of articles 
adapted solely to theatrical purposes, and 
could not be used to advantage in any other 
theatre; that if said personal property were 
sold now and sold separately from said lease, 
it would be almost entirely sacrificed; that 
the lease does not expire until May 1st, 1876; 
that the season for theatrical performances 
does not open until about the 1st of Septem- 
ber, and said property cannot now be sold 
without great loss to the bankrupt's estate; 
that the mortgage on the lease was given to 
secure the payments on the mortgage of per- 
sonal property, and there is now due on the 
latter about ten thousand dollars; and that the 
assignee is now negotiating with parties who 
desire to lease said theatre until the theat- 
I'ical season opens, at a rent at least equal to 
the amount required to be paid by said lease, 
and is assured that if he can obtain authority 
to lease said theatre he can at once effect a 
lease of the same that will save the estate of 
the bankrupt from further expense until the 
mortgage on said lease can be foreclosed, and 
he acquire title to all of the same, and offer 
for sale together said personal property and 
said lease. 

The prayer of the petition is for an order 
authorizing the assignee to lease said prem- 
ises until he can acquire title to and sell said 
lease, and authorizing him to pay the rent of 
said premises until he can let said premises, 
and dispose of said property and lease. This 
petition was sworn to by the assignee on the 
15th of July, 1873. Upon it an order was 



made by the court referring it to the register 
in charge of the case to inquire into the facts 
set forth in it and in certain affidavits which 
accompanied it, and, if in his judgment for 
the best interests of the estate, to make an 
order authorizing the assignee to sublet the- 
said premises and the said personal property 
upon such terms as the assignee and register 
shall approve, and to pay the rent of said 
premises until he can rent the same, or sell 
such interest as he may have in said lease 
and said personal property, on terms to be ap- 
proved by the assignee and the register. 

It is clear, from the language of the peti- 
tion, that the assignee was of opinion that he- 
had not acquired title to the lease; that he 
desired to do so by foreclosing the mortgage 
thereon; that he was of opinion that he had 
acquired title to the personal property by 
foreclosing the mortgage thereon; and that 
he contemplated letting the premises and the- 
personal property only until about the 1st 
of September; and was negotiating with par- 
ties who desired to lease the theatre until 
that time, at a rent sufficient to save the- 
estate from expense. The manifest pui-port 
of the petition is, that the mortgage on the- 
lease could be foi-eclosed by the 1st of Sep- 
tember, so as then to have a sale of the leasb^ 
and of the personal property together, and 
that until that time it was possible and de- 
sirable to sublet the theatre and let the per- 
sonal property, so as to cover the rent accru- 
ing on the lease. Such was the intent of the 
order made on the petition. The lease is for 
four years from May 1st, 1872, at a weekly 
I'ent, in advance, of one hundred and seventy- 
five dollars, from M&y 1st, 1872, to May 1st, 

1873, of two hundred and twelve dollars and 
fifty cents from May 1st, 1873, to May 1st, 

1874, and of two hundred and twenty-five- 
dollars from May 1st, 1874, to May 1st, 1876. 

The assignee took no steps under the order 
of reference to the register, but made ef- 
forts to sublet the premises, and finally, as 
the best thing he could do, let them and the- 
personal property to one Sherman, until the 
1st of August, 1874, at a weekly rent of two 
hundred and twenty-five dollars until Octo- 
ber 1st, 1873, of two hundred and thirty- 
seven dollars and fifty cents, thereafter and 
until January 1st, 1874, and of two hundred 
and fifty dollars thereafter and until August 
1st, 1874. Sherman, after a week, turned 
the premises and property over to the bank- 
rupt, he agreeing to perform the terms or 
Sherman's hiring from the assignee. The- 
bankrupt turned the premises and property 
over to one Craig, and Craig is now receiving 
a rent of three hundred and twenty-five dol- 
lars per week therefor. On the 5th of Au- 
gust, 1873, Charles Devlin, a creditor of the- 
bankrupt, for a debt duly proved, presented 
a petition to the court setting forth that the- 
purchase made by the assignee on the fore- 
closure was made in the interest of the 
bankrupt; that the sale was so conducted as 
to prevent fair competition; that the notice- 
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published of the mortgage sale (it being a 
foreclosure by advertisement) contained no 
notice as to who was the owner of the prop- 
erty or of the mortgage, or for whose benefit 
the mortgage was to be foreclosed; that 
while a material and valuable part of said 
lease consisted of the right of ingress and 
egress to and from the premises from Broad- 
way, no reference thereto was made in such 
notice; nor did the notice state that the 
property was theatre property, or what was 
the unexpired term of the lease; that smce 
the sale the bankrupt has assumed the pos- 
session and control of the property, and 
claims the ownership and management there- 
of; that ihe petitioner is apprehensive that 
under the said order of reference a hearing 
may be had before the register without any 
notice to the creditors, and that, by the con- 
hivance of the assignee and the banlirupt, 
the property may be improvidently leased 
secretly and for the benefit of the bankrupt, 
for the reasons: that the assignee has fre- 
quently held private consultations with the 
bankrupt, and has placed the property under 
his care and control, and has refused to 
communicate his proceedings to the credit- 
ors; that the assignee has received an offer 
to rent the premises from one Wolcott, a 
theatrical agent, and, instead of answering 
the offer, immediately communicated it to 
the bankrupt, who boasts that he has control 
of the same and has paid the rent of the 
■premises, and intends to keep the former oc- 
cupants and the petitioner (who had an as- 
signment of said property and lease as se- 
curity for advances made to the bankmpt's 
son, and who is. interested as such assignee as 
well as creditor of the bankrupt, in procuring 
the best possible sale of said property) out 
of the same; and that the present time (the 
petition being sworn to August 5th, 1873), 
is a favorable one for the sale of said prop- 
erty, as theatrical managers are now seeking 
engagements for- the coming season, and the 
property can now be disposed of at the best 
advantage for the creditors of the bankrupt. 
The prayer of the petition is that the prop- 
erty may be sold by the assignee on due 
and proper notice to all the parties interest- 
ed, including the creditors of the bankrupt, 
and that the order of July 16th, 1873, may be 
modified to that effect. 

On the 5th of August, 1873, the court made 
an order of reference to take testimony as 
to the facts set forth in such petition, and 
particularly as to the propriety of the sale' of 
the property mentioned in the petition. The 
testimony so taken, which is now presented, 
pccupied much time in the taking and cov- 
ered a wide range. It establishes, I think, the 
fact that the foreclosure proceedings were 
so conducted as not to be likely to produce 
competition in bidding at the sale, or any 
such price for the property as would prob- 
ably have been produced if the proceedings 
had been conducted properly and solely with 
a view to obtain the largest price, on a sale 



which could have given to the purchaser a 
good title to the lease. 

The published notice of sale is open to the 
criticisms made on it in the petition of 
Devlin, and the entire proceedings at the 
sale were such as to lead to the inference 
that no idea that there was to be or shoiild 
be a bona fide sale could have been enter- 
tained by any of the parties concerned. The 
evidence shows that both the lease and the 
personal property were pretended to be sold, 
and that the assignee bid in both of them 
for the benefit of the estate. Thus far there 
was no prejudice to the estate. In one 'way 
there was a benefit to it, for the foreclosure 
as to the movable personal property was 
regular, and the title to it thus became ab- 
solutely vested in the assignee. But the 
foreclosure by advertisement, of the lease, 
could amount to nothing, on such length of 
notice as was given and published, as a stat- 
utory foreclosure. Yet it was not wise to 
sell the movable personal property apart 
from a sale of the lease, because a sale of the 
two together would produce more for the 
estate than sales of the two separately. The 
effect, however, of a pretended purchase of 
the lease by the assignee, and of his claim 
of title, as assignee, to the possession of the 
premises, and of the movable prope'rty, was 
to deter all persons from resisting his claim, 
as an oflacer of this court, and to enable him 
to manage the property as he pleased. 
What has since occurred, coupled with the 
failm*e of the assignee, to proceed and reg- 
ularly foreclose the mortgage on the lease, 
and the other evidence in the case, has sat- 
isfied me that the assignee suffered himself 
to be made use of to promote a scheme to 
get the property back into the hands of the 
bankrupt, by tying it up through a letting 
which should prevent its being sold till the 
letting should expire. The lease being lim- 
ited in duration, every week of it that ex- 
pired it was of so much less value as a 
whole, its only value consisting in what it 
could be sublet for per week, over and above 
the weekly rent, to the original lessors. 
Hence, the only way to realize the largest 
possible sum for it, for the benefit of the 
creditors of the estate, was to foreclose as 
soon as possible the mortgage on the lease, 
and sell the lease and with it the movable 
property. Instead of that, the right of oc- 
cupation for a year was parted with, pre- 
sumably postponing a sale for that period. 
This was done witiiout the sanction of the 
court, and in the face of the petition by the 
assignee, and the order of reference thereon, 
before referred to. 

It is true that the assignee secured, by his 
leasing to Sherman, over and above the rent 
to the original lessors, twelve dollars and 
fifty cents a week until October 1st, 1873, 
and twenty-five dollars a week thereafter 
and until January 1st, 1874, and thirty-seven 
dollars and fifty cents a week thereafter and 
until May 1st, 1874, and twenty-five dollars 
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a week thereafter and until August 1st, 
1S74, and that he must account to the es- 
tate in respect thereof. It is true, also, that 
some prompt letting of the premises was 
necessary either to save the lease from heing 
forfeited for non-payment of rent, or to save 
the estate from heing burdened with the ex- 
pense of paying the rent without having it re- 
imbursed. But no letting such as this, with- 
out the authority of the coux't, and contrary 
to what had been represented in the peti- 
tion of the assignee to be the proper course, 
and attended by all the circumstances which 
preceded and surrounded this letting, can be 
sanctioned by the court. So long as the 
owner of the premises recognizes Craig as 
rightfully in possession through the assignee, 
under the lease, and so long as Craig claims 
such possession under the assignee, and the 
occupants under Craig recognize their occu- 
pation under him, and the owner receives 
his rent from Craig, it wUl be proper to hold 
the assignee to account in respect of rent 
for the subletting, (but at what rate wiU re- 
main to be. determined) although the as- 
signee really had no title to the lease so as 
to sublet it, but was all the time only the 
owner of a mortgage on it. That the lease 
is valuable is shown by what has transpired. 
It seem^ to be worth at present over one 
hundred dollars a week; but as the assignee 
only owns a mortgage on it he cannot seU 
it except by foreclosing such mortgage. The 
mortgage ought to be foreclosed at once, and 
the lease be sold. The letting of the prem- 
ises and of the movable property, not having 
been authorized or sanctioned by the court, 
those who are in possession under such let- 
ting can claim no rights as against such or- 
der in the premises as the court may now 
make. 

In regard to the suggestion made on the 
agreement, that the assignee ought to be re- 
moved, the petition does not ask for it, and 
proceedings for the removal of an assignee 
must be conducted in accordance with section 
eighteen of the act, and general order num- 
ber twenty-three, and form number forty- 
one. 

An order will be entered in accordance 
with this opinion. 



Case "No. 13,439. 

SCHARLOCK v. The GLOBE. 

[Crabbe, 278.] i 

District Court, E. D. Pennsylvania. Aug, 5, 
1839. 

SnippiSG— Mate — Negligence in Loading — Lia- 
bility — ^Wages. 

1. Where it is endeavored to charj?e a mate, 
on the ground of negligence, for a difference be- 
tween the amount of goods landed from a ves- 
sel, and that required by the invoice, it must 
be clearly shown what amount was placed on 
board, and what landed. 

1 [Reported by William H. Crabbe, Esq.] 



2. A mate cannot be charged, on account of 
negligence, for not keeping a proper account of 
the goods taken on board a vessel, when he 
was ordered on other duty, by the captain, dur- 
ing the loading of the ship. 

This was a libel, by [Charles H. Scharlock] 
a mate [against the bark Globe, Ames, mas- 
ter] for wages. 

It was alleged, in the answer, that, when 
the cargo of the Globe was landed, at Phila- 
delphia, there were two hogsheads of sugar 
less than the number required by the invoice; 
and that the libellant was justly answerable 
for this deficiency, because of his negligence 
in keeping the accounts. 

Mr. Hirst, for libellant. 

J. Campbell, for respondent. 

HOPKINSON, District Judge. The amount 
of wages claimed is not disputed, but a de- 
duction is claimed for two hogsheads of sugar, 
said to be short in the cargo. The libellant 
was first mate of the barque; and it is said 
that he is liable for this deficiency. We must 
first ascertain that there is a deficiency, that 
is, that all the cargo put on board, at Pernam- 
buco, has not been delivered here. To ascer- 
tain this we should know what was put on 
board, and what was delivered. We know 
neither, accurately. As to what was put on 
board, we have an invoice and bill of lading. 
The first was made in the counting-house of 
the shippers, who can answer for its ac- 
curacy. Did that quantity leave the stores? 
Was it delivered to the vessel? It had to go 
from the stores to the wharf, or beach, and 
thence, by lighters, to the vessel. Who kept 
the account? Who testifies what went from 
the stores, and what was put on board? Why 
may not the loss have happened in the trans- 
portation? We do not know what was put on 
board; the accounts are various, some mak- 
ing it more, some less, than the invoice. What 
was landed here? We have no satisfactory 
evidence. A young man, who kept no tally 
or account but by his memory, says that there 
were 1777 hogsheads landed, that is, two hogs- 
heads short. But in so large a number it is 
not possible to rely upon his unsupported ac- 
curacy. The mate, who did keep a tally, told 
some of the witnesses, on the wharf, that 
there were 17S0, that is, one too many. There 
is no certainty here. But the counsel for the 
respondent has put his case on the only 
ground it could rest upon. Fraud or embez- 
zlement is not pretended, but the charge is 
negligence; and the negligence was this, that, 
it being the duty of the first mate to attend to 
shipping the cargo, and to see that it is all 
right and corresponds with the invoice and 
bill of lading, if the invoice and bill of lading 
had a greater number than actually came on 
board, he should have corrected the error. 

These principles are, in general, true; but 
how do they apply to this case? In the first 
place, we have no evidence that the mate was 
ever infoi-med what was in the bill of lading 
or invoice; or that they wex*e ever shown to 
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him, or attempted to be compared with his ac- 
count of the cargo. The captain signed the 
1)111 of lading in conformity with the invoice, 
and does not seem to have inCLUired further 
about it. But, secondly, a more satisfactory 
answer is, that this business of taking in the 
cargo, was not wholly trusted to the mate; 
that he was sent away, by the captain, on 
other business, and a great part of the sugar, 
above four hundred barrels, were taken in, of 
which no account was taken by anybody. We 
cannot make the mate answerable for this 
negligence of other persons, while he was ab- 
sent, on other duty. 
The account will stand thus: 

Whole amount of wages, 5128 00 

Credits allowed, 5^ ^0 

$74 20 

Decree for the libellant for §74 20, and 
costs. 
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Case No. 1S,440. 

SCHATJM T. BAKEE et al. 

[2 Am. Law T. (N. S.) 15.] 

Circuit Court D. Maryland. Nov. 1874. 

Patents— AssiONMEST osdeu Issolvent Laws— 
Patentee's Title. 
Of the efEect of a general assignment under 
state insolvent laws upon the title of a patentee 
during original and extended term of the patent. 
Use as evidence of utility. 

Action on the case for infringement of pat- 
ent The plaintiff proved that his intestate, 
Frederick Schaum, was the first and orig- 
inal inventor of certain new And useful im- 
provements in the construction of glass fur- 
naces, for which letters patent were granted 
to his said hitestate on the 25th of April, A. D. 
1854, application therefor having been made 
on the 17th of June, A. D. 1853; that said 
letters patent were extended to plaintiff, un- 
der Act 1836, § 15 [5 Stat 123], on the 23d 
day of April, A. D. 1868. The improvement 
claimed was the making of the external and 
internal configuration of the breastwork of 
the furnace wall with re-entering portions, so 
as to partly embrace the pots and furnish 
room for additional or extra teaze or ring 
holes. That the defendants had, during a pe- 
riod of fourteen months, constructed and used 
furnaces embodying the configuration of the 
breast wall, as described in said letters pat- 
ent, was not denied. PlaintifE offered evi- 
dence to prove that by the use of the said 
improvement, one-third more ware could be 
made at the same expense, which defendants 



denied. PlaintifE further proved that the said 
improvements were extensively used by de- 
fendants and others. Defendants proved that^ 
in 1856, plaintiff's intestate applied for the- 
benefit of the insolvent laws of the state of 
Maryland, and executed an assignment of all 
bis property, estate, rights, and claims to a 
permanent trustee for the benefit of his cred- 
itors. Defendants further proved that their 
firm. Baker Bros. & Co., was formed in July,. 
1872; the suit being instituted in October,. 
1873. 

T. Alex. Seth and Harry E. Mann, for plain- 
tiff. 
. F. J. Brown and F. W. Brune, contra. 

GILES, District Judge (charging jury). 1. 
That the patent of Frederick Schaum was for 
two purposes: The construction of glass fur- 
naces by making the external and internal 
configuration of the breastwork of the fm*nace 
wall with re-entering portions, so as— First to- . 
partly embrace the pots; and, secondly, to 
furnish room for additional or extra teaze or 
ring holes, more than were to be found in the 
glass furnaces known and constructed at or 
before the date of the patent. 

2. That the plaintiff was entitled to recover 
if the jmy should believe that plaintiff's intes- 
tate was the first and origmal inventor of .a 
new and useful improvement in glass fur- 
naces, for which he received letters patent, 
and that said letters patent were extended to- 
the plaintiff, the administrator of the original 
patentee, then deceased, and should further 
find that the defendants had, since the grant- 
ing of said extension and since July 1, 1872. 
constructed and used a glass furnace or fur- 
naces substantially embracing the improve- 
ments described in said letters patent 

3. That considering the question of utility 
in the preceding instruction, the jury are in- 
sti-ucted that the fact of extensive use by de- 
fendants and others is evidence of utility. 

4. That if the jury believe that plaintiff's 
intestate, Frederick Schaum, in 1856, applied 
for the benefit of the insolvent laws, and 
made an assignment to his permanent trus- 
tee, the plaintiff is not entitled to recover f or 
breaches of the original patent 

The defendants offered the following pray- 
er, which was rejected: 

That, if the jury find that the said Fred- 
erick Schaum applied for the benefit of the- 
insolvent laws of Maryland, in 1856, and that 
William George Bead was duly appointed his 
' trustee, then all the interest of said insolvent 
in^ said patent and. his right to an extension 
passed to said trustee, and the plaintiff is- 
not entitled to recover. 

Verdict for plaintiff. 
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Case No, 1S,441. 

Ex parte SOHAUMBURG. 

[1 Hayw. & H. 249.] i 

Circuit Court, District of Columbia. Dec. 31, 
184t>. 

Pbesidext— Removal from Office. 

On a petition for a rule on the president of 
tlie United States, the secretary of war and the 
adjutant general of the army of the United 
states, to show cause why a writ of mandamus 
shall not issue to reinstate the petitioner to his 
rank and position in the army register, held, 
that the power to remove vests in the power to 
appoint; that this power is a discretionary one 
conferred by the constitution upon the executive, 
and cannot be questioned by tne courts, and that 
mandamus will not lie in such case. 

The petitioner [James "W, Sehaumburg] 
claimed that he had a legal vested right to 
the office of first lieutenant in the 1st regi- 
ment of di-agoons in the service of the Unit- 
ed States, to rank from March 1, 1836, and 
that in violation of his rights and of the law 
he is kept out of the use, enjoyment, proper 
service and emoluments and honor of said 
ttffice. 

Geo. M. Bibb, John H. Eaton, and Richard 
S. Coxe, for petitioner. 



On the above application THE COURT 
made the following decision: 

The application in this case is for a rule 
to show cause why a mandamus should not 
issue, &c., to restore Lieutenant Sehaum- 
burg to the service and the army register as 
iirst lieutenant of dragoons, from which of- 
ficial army register President Polk ordered 
the name of James W. Sehaumburg, Esq., 
to be erased, as having been irregularly print- 
ed there, but without reproach to Mr. 
Sehaumburg. We are perfectly satisfied that 
the rule ought not to be granted. We think 
the subject of the petition is one which the 
constitution has confided exclusively to the 
executive discretionary power, and that it is 
not for this court to inquire into the gi'ounds 
or reasons of the president's action in the 
case. The appointment was made by the 
president and confirmed by the senate. The 
commission was during pleasure. Whose 
pleasure? That of the appointing power, no 
doubt; and as incident to the power of ap- 
pointing in such cases, is the power of re- 
moval. 

In Ex parte Honer, fsee Ex parte Hennen, 
13 Pet. (38 U. S.) 259], Judge Story, in de- 
livering the opinion of the court, says: "In 
the absence of all constitutional provision or 
statu toiy regulation, it would seem to be 
sound and necessary rule to consider the 
power of removal as incident to the power of 
appointment; and it has been settled that in 
all such cases, although the officer was ap- 
pointed by the president and senate, the pow- 
er of such removal is vested in the president 
alone." 



1 [Reported by John A. Hay ward, Esq., and 
George C. Hazleton, Esq.] 



Case Wo. 1S,442. 

SOHAUMBURG v. UNITED STATES. 

[35 Leg. Int. 29; 25 Pittsb. Leg. J. 99; 13 
?^i'fo ^^^X ^ Reporter. 551; 17 Alb. Law 
J. 172; 1 24 Int. Rev. Ree. 76.] 

Circuit Court, E. D. Pennsylvania. Jan. 8, 
1878.2 

United States — Actiox against Patmaster — 
I Claim op Set-Off. 

The act of March 3, 1797 [1 Stat. 515], does 
not contemplate the adjudication of any sum 
against the United States. A defendant who is 
sued by the United States is not entitled to a 
hnding m any form of a sum due him by the 
United States in excess of the claim for which 
he was sued. 

[Error to the district court of the United 
States for the Eastern district of Pennsyl- 
vania.] 

[This was an action by the United States 
against James W. Sehaumburg. Upon re- 
fusal in the court below to give certain in- 
structions to the jury (case unreported) the 
defendant brought error.] 

Chas. Henry Jones and Geo. W. Biddle, 
for plaintiff in error. 

J. K. Valentine, U, S. Dist Atty., and 
Hood Gilpin, Asst U. S. Dist. Atty., for de- 
fendant in error. 



McKENNAN, Circuit Judge. This suit 
was brought by the United States, in the 
court below, upon the bond of the plaintiff 
in error, as paymaster in the army, to re- 
cover a balance of ?320, due by him in set- 
tlement of his accounts. At the trial of the 
cause he exhibited proof that he was a com- 
missioned officer of the army of the United 
States, and that there was due to him a large 
sum for ai-rears of his pay, as such officer. 
He, thereupon, asked the court to instruct 
the jury "that the defendant as well as the 
plaintiff is entitled to a finding by the jury, 
of the credits, by stated amounts, in which 
the court may enter judgment, the finding to 
be in the form of a special verdict." This 
instruction the court refused, adding, "that 
as this credit is admitted to exceed the whole 
of the plaintiff's demand, the verdict should 
be for the defendant," and so the jury found 
generally. The refusal of the court to give 
this instruction is assigned for error in this 
court. 

It is not contended, nor could it be, that 
the plaintiff in error could maintain a suit 
elsewhere than in the court of claims, against 
the United States for its indebtedness to him, 
nor that he could assert it as a counter de- 
mand to the claim in suit, without the au- 
thority of an act of congress to that end. 
This latter privilege is accorded to him, if at 
all, by the act of March 3, 1797 (1 Stat. 515), 
which provides, that where a suit is insti- 
tuted against any person indebted to the 
United States, the court shall, on motion. 



^ [17 Alb. Law J. 172, contains only a partial 
report.] *^ 

2 [Affirmed in 103 U. S. 667.] 
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grant judgment at the return term, unless 
the defendant shall, in open court, make 
oath or affirmation that he is equitably en- 
titled to "credits which had been, previous to 
the commencement of the suit, submitted to 
the consideration of the accounting offlcera 
of the treasury and rejected, specifying each 
particular claim so rejected, in the affidavit. 
It further provides, that in such suits, no 
■claim for a credit shall be admitted upon the 
trial but such as shall appear to have been 
submitted to the accounting officers of the 
treasury for their examination, and by them 
disallowed, unless it shall appear that the de- 
fendant, at the time of triaJ, is in possession 
of vouchers, not before in his power to pro- 
cure, and that he was prevented from exhibit- 
ing a claim for such credit at the treasury 
by absence from the United States, or some 
unavoidable accident. Now there is nothing 
in tlie terms of this act which authorises any 
federal court to adjudge any sum against the 
United States, or to render judgment for any 
balance of accounts in favor of a defendant 
who is sued by the United States, or which 
indicates any intended abdication by the 
United States of its immunity from suit. As 
was held ih Reeside v. Walker, 11 How. [52 
U. S.] 290, to permit a demand m set-off to 
become the foundation of a judgment would 
be the same thing as sustaining the prose- 
cution of a suit. Such a proceeding could not 
be upheld against the government except by 
a mere evasion, which would be as useless 
■ in the end, "as it would be derogatory to ju- 
dicial fairness." So also in De Groot v. U. 
% 5 Wall. [72 U. S.] 431, ibe court say: "No 
judgment can be rendered against the gov- 
ernment, although it may be judicially ascer- 
tained that, on striking a balance of just de- 
mands, the government is indebted to the 
defendant in an ascertained amount." See, 
also, U. S. V. Bckford, 6 Wall. [73 U. S.] 4S4. 
These cases decisively sustain the refusal of 
the court below to give the instruction asked 
for, in the form in which it was asked. But 
the plaintiff in error was not entitled to a 
finding in any form, of a sum due him by the 
United States in excess of the claim for 
which he was sued. He cannot derive any 
aid, in this direction, from any state law or 
practice touching the right of defalcation. 
"This is a question which arises exclusively 
under the acts of congress, and no local law 
or usage can have any influence upon it 
The rule as to set-off in such cases must be 
uniform in the different states, for it consti- 
tutes the law of the com-ts of the United 
States in a matter which relates to the fed- 
eral government." U. S. v. Robeson, 9 Pet 
[34 U. S.] 324. The nature and extent of his 
right then must be determined by the import 
of the act of congress conferring it. 

Now there is no good reason why an act of 
congress should be construed to permit a 
defendant, who is in default in the payment 
of his debt to the government, in effect and 
substance, to maintain a suit against it, when 



(Case No. 12,443) SCHKDDA 

a like privilege is denied to all others who 
are, in no sense, delinquent, unless the act 
plainly says so. But, as was before said, the 
act of 1797, does not contemplate the adjudi- 
cation of any sum against the United States. 
It merely enables a defendant to obtain cred- 
its, to which he is "equitably entitled," which 
have been disallowed by the proper account- 
ing officers, as against the debt sued for. 
The authorised use of them is strictly defen- 
sive, and when he has proved a sufhcient 
counter demand to extinguish the claim 
against him, its statutory efficiency is com- 
pletely exhausted- So it is expressly held in 
U. S. V. Eekford, supra, where the court say: 
"Such a claim for a credit shall be admitted, 
and if proved, should be allowed in reduction 
of the alleged indebtedness of the defendant, 
even to the discharge of the entire claim ot 
the plaintiffs, but there is not a word in the 
provision conferring any jurisdiction upon 
the court to determine that the United States 
is indebted to the defendant for any balance^ 
or to rendei" judgment in his favor for the ex- 
cess of the set-off over his indebtedness as 
proved in the trial." In every aspect of the 
question then the instruction given by the 
court to the jury was correct This is practi- 
cally decisive of every other question in the 
cause; and it % therefore, unnecessary to 
consider the remaining errors assigned upon 
the record. Even if sustained, no result more 
favorable to thei^plaintiff in error could be 
produced than the one attained. In any 
phase of the evidence offered by him he could 
not claim more than a general verdict in his 
favor, and that the jury, under the direction 
of the court, have found. The judgment is 
affirmed. 

[This judgment was affirmed by the supreme 
court where it was carried on writ of error. 
103 U. S. 067.] 



Case No. 1S,443. 

SOHBDDA et al. v. SAWYER. 

[4 McLean, 181.] 1 

Circuit C!ourt D. Ohio. July Term, 1S46. 

Tax Title — Purchase by Agent — Respoxsibility 

TO PjtixoiPAL — Heiks— Act Done ix Name 

OF Deoeased Peksox. 

1. A person who assumes to act as agent in 
redeeming land sold for taxes, is held to have 
acted in that capacity. And if he shall take ad- 
vantage of such act, to obtain a title in his own 
name, for the land, and by a subsequent pro- 
cedure to perfect the title, he is responsible in 
the character he at first assumed, and will be 
held to answer to those in whom the title was 
vested. 

[See* Baker v. Whiting, Case No. 787.] 
[Cited in Krutz v. Fisher, 8 Kan. 98; Mur- 

dock V. Milner, 84 Mo. 103; Onsen v. 

Cown. 22 Wis. 336.] 

2. A demurrer to a bill, admitting the above 
facts, is overruled, and the defendaut required 
to answer. 



1 [Reported by Hon. John McLi-an, Circuit 
.Tustice.J 
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3. A title made in the name of a deceased 
person, under the act of congress of 1836 [5 
Stat. 31] enures to the benefit of his heirs. 

[Cited in Lamb v. Starr, Case No. 8,022.] 

[Cited in brief in Johnson v. Parcels, 48 Sfo. 
549.] 

4. At common law any act is void, which is 
done in the name of a person deceased. 

[This was a bill in equity by Ann C. H, 
Schedda and others against Nathaniel Saw- 
yer. Heard on demurrer.] 

Mr. Stanbery, for complainants. 
Taft & Key, for defendant. 

OPINION OF THE COURT. In this case 

the bill states that on the day of 178- 

a Virginia military land warrant for two 
thousand six hundred and sixty-six and two- 
thirds acres was issued to William Ludeman, 
for his services, etc., numbered 818, which 
was deposited shortly after. In the office of 
the principal sm'veyor, for entry. That on 
the 24th of June, 1784, one thousand acres 
were entered by virtue of said warrant by 
entry No. 165, in Kentucky, leaving one 
thousand six hundred and sixty-six and two- 
thirds acres to be located la the Virginia 
military district in Ohio. That iu March, 
1786, said William Ludeman died, at Rich- 
mond, Virginia, leaving a last will made 1st 
March, 1786, by which he devised to his sis- 
ters, Christina, Sophia and Catharine Ju- 
liana, said one thousand acres certificate, 
and one thousand sis hundred and sixty-six 
and two-thirds acres of land, which are to 
be located on the Scioto. That the residue 
of said warrant, was located in two entries, 
No. 684 for one thousand four hundred and 
ninety-four acres, August 7th, 1787, and sur- 
veyed May 27th, 1794. And No. 3380 for one 
hundred and seventy-two and two-thirds 
acres, 25th August, 1798, and surveyed Sep- 
tember 1st, 1798. That said Christina inter- 
married with Francis W. Hampe, both of 
whom are dead, since the death of the tes- 
tator, leaving heirs, all of whom are com- 
plainants. That the said Catharine, after the 
death of the testator, died, leaving several 
heirs, who are also complainants. That on 
the 29th December, 1823, the said entry, 684, 
was sold for taxes, and penalties, etc., for the 
years 1821, '22 and '23, to one Joseph Riggs, 
for forty-nine dollars and eighty-five cents 
and three mills, and said Riggs received 
from the county auditor a certificate of pur- 
chase. That about the 9th of August, 1824, 
the defendant, Sawyer, applied to Riggs to 
redeem said lands, stating to him that he 
was the agent of Ludeman's, heirs, or of per- 
sons acting for them, and seeking to redeem 
as such agent. That Riggs, on the 9th of 
August, 1824, received from defendant the 
amount paid for the taxes, and assigned said 
certificate to him. That said land was, at 
that time, worth from two to five thousand 
dollars. That on the 9th of October, 1824, 
defendant, to carry out his fraud, presented 
said certificate to the county auditor, and 



procured a deed to himself for said land, 
from the auditor. That to strengthen his 
said fraudulent title, defendant, at the March 
term, 1825, of Adams common pllas, filed 
his bill quia timet, against the unknown 
heirs of William Ludeman, and claiming a 
decree on the footing of his said tax title. 
And at the October term, 1826, of said com- 
mon pleas, after publication, against said un- 
known heirs, a decree pro confesso passed, 
that said unknown heirs should release all 
title to said land to Sawyer, and in default 
thereof, that the decree should operate as 
such conveyance. That about the 23d May, 
1829, the defendant obtained from the sur- 
veyor of militaiT district a copy of the plat 
and certificate of survey, by representing 
himself as agent for Ludeman's heirs, or by 
some other m^ans; and on the 26th Novem- 
ber, 1830, obtained a patent for said land in 
his ov,m name. That said decree and. patent 
were obtained by fraud, and by fraudulent 
statements of the defendant, in order to 
strengthen his title under the tax sale. That 
said patent was improperly obtained by de- 
fendant; but it conferred, on him the legal 
title which he holds in equity, iu trust for 
complainants. That afterward, defendant, 
by representing himself to be the agent for 
Ludeman's heirs, obtained from the survey- 
or the plat and ceilifieate of survey made 
in the other entry for 172 acres, and caused 
a patent to issue thereon, to William Lude- 
man, which patent is now in defendant's 
hands. That the complainants, and those un- 
der whom they claim, have always been out 
of the United States, and had no knowledge, 
until within the last two or three years, of 
the fraud of defendant. That since the date 
of the patent for 684, defendant has sold to in- 
nocent purchasers parcels of said tract, of 
whose names complainants are ignorant. 
That large sums are due from such purchas- 
ers, etc. And the bill prays for an account,, 
and for land unsold, etc. 

The defendant filed a demurrer to the bill. 
It is contended the complainants show no title,, 
because the entry No. 684, for 1494 acres, 
was made Aug. 7th, 1787, and the survey 
thereof was made May 27th, 1794, all subse- 
quently to Ludeman's death, which happened, 
in March, 1786. From these facts it is sup- 
posed that the entry and survey, having been 
made in the name of a dead person, are void- 
In the case of Gait v. Galloway, 4 Pet. [29 
U. S.] 332, and also in McDonald v. Smalley,. 
6 Pet. [31 U. S.] 261, the supreme court held 
that entries in the name of deceased, persons 
were void. But the counsel insists that the 
court has never decided that a survey execut- 
ed prior to the act of congress of the 2d of 
March, 1807 [2 Stat. 424], was void. The 
proviso in that act is, "that no location, as 
aforesaid, within the above-mentioned ti'act 
shall, after the passing of this act, be made 
on tracts of land for which patents had pre- 
viously issued, or which had been previously 
surveyed." This, it is urged protected the 
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land from a new location, subsequent to 'the 
act. This will prohahly he the decision of 
the supreme court when the question shall 
arise in that court. It has decided that the 
entry in the name of a dead man is void, on 
the ground that at common law, all trans- 
actions in the name of a deceased person are 
void. And it may not be clear of doubt, 
that the above act of congress intended to pro- 
tect a void survey. A survey without a war- 
rant would be literally within the law; and 
yet such a survey, being a fraud on the gov- 
ernment, could hardly claim protection unde;: 
the act. The case where an entry is made in 
the name of a deceased person, is not fraudu- 
lent—it is only void, having been made in the 
name of a person who can have no agency in 
matters which belong to the living. 

By the act of 20th May, 1836, congress have 
provided that patents issued in the name of 
deceased persons, shall enure to their heirs, 
as fully as if the gi-ant had been made to the 
decedent during life. This is imdoubtedly a 
proper statute, as it relieves from a mistake 
in behalf of heirs. 

But there is another groimd on which the 
complainants may safely rest; and that is, 
the principle recognized by the court in the 
case of Galloway v. Finley, 12 Pet [37 U. S.] 
2G4. The defendant Sawyer, from the state- 
ments in the bill, all of which are admitted 
by the demurrer, whether authorized or not, 
assumed to act as the agent of the complain- 
ants, or of those under whom they claim, in 
redeeming the land from the tax sale. And, 
in view of this question, it is immaterial 
whether he acted under authority or not. He 
assumed so to act, and in equity he will be 
considered as so actmg. And he is now es- 
topped from denying the title under which 
the complainants claim. It is the title under 
which his title originated. Having, by a most 
singular course of proceeding, endeavored to 
strengthen this title, and make it his own, 
he is not now permitted to impugn it, and still 
claim under it. 

The next ground assumed in support of the 
demurrer is, that the decree of the court of 
Adams county is final and conclusive, and 
can not be impeached collaterally, or in any 
other mode, except by an appeal or a bill of 
review. The answer to this argument is, 
that the bill alleges that the decree was ob- 
tained through fraud. This is the allega- 
tion of the bill, and the demurrer admits the 
truth of it. All judgments may be impeached 
for fraud. There is no human transaction, 
however solemn, but what may be impeached 
on this ground. 

It is argued that the bill does not charge an 
agency in redeeming the land from the tax 
sale. The bill declares that he represented 
himself as agent for complainants. Unless 
he acted in that capacity, having no interest 
in the land, he had no right to redeem it 
He is not only alleged in the bill to have 
acted as agent, but the act itself shows that 
he so acted. 

21FED.CAS.— 42 
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The title of the defendant must be consid- 
ered as a whole, and not as susceptible of be- 
ing divided into parts. From the statements 
in the bill, there seems to have been a set- 
tled purpose, by the defendant, to possess 
himself of the land, from the first step, until 
the right, as he supposed, was consummated 
by the patent and the decree of the court 
If there are any explanatory circumstances, 
they may, be made to appear hereafter, and 
possibly may give a new and more favorable 
aspect to this case. But, as it now stands, 
it is a case clear of all doubt The demurrer 
is overruled. 



Case mo. 1S,444. 

SCHEERDT v. SCHELIi. 

[N. Y. Times, Jan. 18, 1859.] 

Circuit Court S. D. New York. Jan., 1859. 

Customs Duties — Appkaisemest — Patmest 

UNDER PltOTEST. 

[This was an action by Julius Scheerdt 
against Augustus Schell to recover certain 
duties alleged to have been illegally exacted.] 

Mr. Griswold, for plaintiff. 
Mr. Hunt, for defendant 

Before INGBRSOUD, District Judge. This 
was an action brought to recover back cer- 
tain additional duties imposed by the defend- 
ant as collector of this port upon certain 
goods imported by the plaintifit On appraise- 
ment the value of the goods was raised more 
than ten per cent, from which the plaintiff 
appealed, and merchant appraisers were 
thereupon appointed, who raised it, but not 
so much as the others; and thereupon the col- 
lector fixed upon the highest value. The 
plaintiff protested, upon the ground that the 
collector fixed upon the value without notice 
to the plaintiff or hearing any evidence; that 
the papers did not show that the merchant 
appraiser was a discreet and proper person, 
and a citizen of the United States; and that 
the twenty per cent was calculated not only 
upon the appraised value, but upon the 
amount of the commissions also. 

The judge directed the jury to find a verdict 
for the defendant 



Case Wo. 13,445. 

In re SCHEIFFEB et al 

[2 N. B. R. 591 (Quarto, 179); 1 Chi. Leg. 
News, 261; 1 Leg. Gaz. 30.] i 

District Court E. D. Minnesota. April Term, 
1869 

Baukuuptoy — Partnekship — Election op As- 
signee— Appointment BT Registek— 
Objections — How Made. 

1. In cases where co-partners are adjudged 
bankrupts, the partnership creditors only can 

1 LReprinted from 2 N. B. R. 591, by permis- 
sion. 1 Leg. Gaz. 30, contains only a partial 
rt-port] 
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participate in the election of assignees. The as> 
signees mnst be elected by the majority in num- 
ber and value of the creditors who have proved 
their debts, and not by the greater part of those 
present and voting. The election of the as- 
signee, or the appointment by the register in 
cases where no election is made by the credit- 
ors, must be approved by the judge; and until 
approval the assignee has no power to act. 

2. As the register can appoint only where 
there is no opposing interest, no creditor can 
change his vote after the meeting has adjourn^ 
ed, and thereby cause a failure to elect. If a 
mistake occurs, or the creditor has good cause 
to object to the choice made, he can make his 
objection to the judge, before whom the whole 
subject will be heard and determined. AVhere 
the judge refuses to approve the appointment 
of the assignee elected by the creditors, he may, 
under section 13, el. 4 Lof the act of 18G7 (14 
Stat. 522)], order a new election by the credit- 
ors. The fifth clause, section 18, applies to 
cases where the assignee has been removed or 
has resigned, and not to eases where the judge 
disapproves the action of the creditors. 

[Cited in Re Wetmore, Case No, 17,466.] 

[In the matter of Scheiffer & Garrett, bank- 
rupts.] 

TREAT, District Judge. This is a case of 
involuntary bankruptcy. At the meeting of 
creditors, held for the pui-pose, the greater part 
in number and value who had proved their 
debts against the co-partnership voted for Milt- 
enbergei- as assignee, if the vote of StoiTs & 
Brothel' is counted. It appears that the last- 
named vote was on the list of Miltenberger, 
who thus received all the votes cast; but that, 
after the meeting had adjourned, permission 
was given to erase the vote of Storrs & Broth- 
er, or withdraw the same, on the statement of 
the attorney who cast it, that It was cast by 
mistake for Miltenberger instead of Webster. 
Thereupon the register, after the said vote had 
been thus withdravm, holding that no election 
had been made, as by law required, proceeded 
to appoint two assignees, Miltenberger and 
Wooster. The pm'pose of the register was thus 
to secure a due representation in the admin- 
istration of the estate, of what seemed to him 
to be conflicting interests— an important object 
when conflicting interests exist, and the sole 
assignee is not likely to be impartial, but an 
object best effected, generally, by refusing to 
approve the choice made, and the appointment 
of a disinterested person. 

The facts presented call for an intei-pretation 
of the law in sevei-al important particulars. 
Although there may be some doubt as to the 
true construction of sections thirteen and thir- 
ty-six, yet a careful analysis shows the fol- 
lowing to be the requirements of the law: As 
this is a case of co-partnership bankruptcy, the 
creditors of the co-partnership who have proved 
their debts have the sole right to vote for as- 
signee. "The choice is to be made by the 
greater part in value and number who have 
proved their debts, and not by the greater 
part," &c., of those present and voting. Such 
is the plain import of the statute, and the rea- 
sons for such a provision must readily suggest 
themselves. If the greater part in value and 
number of those who have proved their debts 



do flot appear, or vote for the same person, 
then there is a failure on the part of ci'editors' 
to make a choice. It is for the creditors, in 
the first instance, to choose more than one as- 
signee, if they deem more than one to be nec- 
essary. If no choice is made by the creditoi-s, 
and if there be no opposing interest, the reg- 
ister may appoint one or more; but his ap- 
pointments, as well as the election by cred- 
itors, are in all cases "subject to the approval 
of the judge." In other words, until the judge 
has approved the selection, no one should en- 
ter upon the duties of assignee. That has been 
so frequently decided by this coml:, that it 
ought to be fully understood by this time. In- 
deed, some of the rules adopted when the bank- 
rupt law first went into operation, were based 
on that plain provision of the act. If the 
judge disapproves, the election or appomtment 
fails. The register has no power to approve, 
nor is his appointment more than the designa- 
tion to the judge of a suitable person for the 
trust. Neither the second nor third clause of 
the thirteenth section is independent of the 
fourth clause. The act contemplates, through- 
out, that no person shall serve as assignee 
without the previous approval by the judge, 
and the rules establish, that in the cases which 
they specify (but in no > others) the approval 
may be entered as therein specified. Those 
rules require the register, when he reports the 
choice made by creditors, to report also whether 
the selection is satisfactory; and the reason 
therefor, is the obvious fact that, being present 
at the election, and familiar with the details 
of the case, he is specially qualified to form a 
correct opinion as to the fitness, or unfitness, 
of the choice made, and thus aid the judge. 
It is true that one of the forms appended to the 
act and general orders, seems to be based on 
the idea that the register has, in some cases, 
the power to "approve and confirm," but there 
is nothing in the act to justify any such view. 
In all eases not embraced within the specific 
terms of the third special rule for this district, 
the choice by creditors or designation by a reg- 
ister must be submitted to the judge for his 
official judgment and action thereon; and no 
assignment should be made by a register until 
the judge's approval is certified to him. As 
the register may appoint only when there is 
no opposing interest, no creditor can change 
his vote after the meeting has adjourned, and 
thereby cause a failure to elect, and give to 
the register the power to act independent of 
the other creditors; for if by such a change 
the choice is defeated, how can he say there is 
no opposition to his making an appointment — 
no opposing interest? The meeting having ad- 
journed, and the creditors being without notice 
of what has since occurred, they would have 
no means of making their opposition known. 
If a mistake occurs, or a creditor before the 
approval has good cause for objecting to the 
choice made, he can make his objection to the 
judge, before whom the whole subject will be 
heard and determined. It is not only proper, 
but a conseientiouo discharge of duty, for the 
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register to bring to the notice of the judge all 
matters occurring before him in the conduct oi 
the proceedings, so that the judge may be fully 
and fairly advised thereof. In this ease he 
has done so, and very properly. When the 
judge refuses to approve the choice made by 
the creditors, shall he act under the fourth 
clause of section thirteen, and order a new 
election, or the fifth clause of section eighteen, 
relating to vacancies, whereby the court may 
itself appoint or order an election at a regular 
or special meeting called for the purpose? The 
fifth clause of section eighteen more properly 
pertains to a vacancy caused after an assignee 
has been duly appointed and approved, and the 
fourth clause of section thirteen to the cases 
where the judge refuses to approve. 

In the case under consideration, however, it 
appears that Miltenberger was duly chosen by 
the ci'editors, and the subsequent withdrawal 
of the vote by Storrs & Brother was unau- 
thorized. Hence the register had no authority 
to appoint. No objection has been, made to 
Miltenberger, who is tnown to be fully aual- 
ified for the trust This selection by the cred- 
itors will be approved and the appointment of 
Webster disapproved, as unauthorized by law. 
If any of the creditors shall hereafter show 
cause why an additional assignee should be 
appointed by the court, such an appointment 
will be made or a new election ordered. 

Although not pertaining to this case, it is 
well to state, so that no possible misunder- 
standing or confusion may arise hereafter, that 
no assignment must be made to persons chosen 
or appointed assignees until an approval there- 
of has been duly entered of record. If tlie elec- 
tion or appointm^t is within the specific provi- 
sions of the tliird special rule, the entry of ap- 
proval will be made as therehi provided; other- 
wise there must be the formal action by the 
judge which the rule and the act contemplate. 
If assignments are hereafter made by reg- 
isters without due compliance with the direc- 
tions herem given, they will be set aside. In 
all cases whatsoever, the approval of the judge 
must be certified to the register before he ex- 
ecutes an assignment; and a register's ap- 
pointment, as well as the creditor's choice, if 
not embraced within the term of the special 
rule, must be specially submitted to, and pass- 
ed upon by the judge, before further action is 
had thereon. 
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Case Wo. 13,446. 

SCHELTER v. YORK et al. 

[Crabbe, 449.] i 

Circuit Court, E. D. Pennsylvania. Sept 11, 
1841. 

SeAMES — ASSADLT ON BV MASTER — WEAPON — 

Punishment — Damages. 

1. A sword is an improper weapon with 
which to strike an unresisting seaman, when 
there is no appearance of mutiny. 

2. It is contrary to every principle of justice 
for a captain to condemn and punish a seaman 
immediately he is complained of by the mate, 
and without investigation of any liind. 

3. In fixing the amount of damages in a case 
of assault and battery, the court will con- 
sider the situation of the parties and the vari- 
ous aggravating or mitigating circumstances of 
the case. 

This was a libel for assault and battery 
[by Frederick Schelter against Henry York 
and John Hennessey]. The case came on for 
a hearing, before Judge HOPKINSON, on 
the 10th September, 1841. 

H, Hubbell, for libellant 
Mr. Hirst, for respondents. 

HOPKINSON, DlstL-ict Judge. The libel 
charges York, the master, and Hennessey, the 
mate of the ship Adelaide, with assaults and 
batteries. The transactions complained of oc- 
curred at the quarantine ground, a few miles 
below this city, on the return of the ship 
from a voyage to London. 

In regard to the mate, tliis is the only 
charge against him by the libellant, or any 
of the crew, on the whole voyage out and 
home, and he has shown a good charactex*. 
The vessel was about getting imder way, at 
eight o'clock in the morning, to come up to 
the city. Thei'e was natin-ally some impa- 
tience to get off. The libellant is admitted to 
be slow in his movements and phlegmatic in 
his temper— as, indeed, is constitutional in 
most Germans— and he did not move quite 
actively enough for an American, seaman. 
One witness says that the mate pushed the 
libellant, another that he shoved him; one 
that he struck him with the back of his hand. 
There is no evidence of the kick alleged in 
the libel to ^lave been given. As to the 
bucket of water thrown over the libellant, i't 
is a common, mode of making a sluggard 
move quickly, and surely no great punishment 
in the month of August As to the scuflfte 
which took place in the forecastle, we do not 
know enough about it to say who was in the 

1 [Reported by William H. Crabbe, Esq.] 
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wrong. On the whole I do not see that, as 
regards the mate, there is any ground for 
damages, either on account of any violence 
or cruelty to the libellant, or any example 
to others; there was in his case no excess 
of punishment, or improper weapon used. 

As to the captain, there are no other specific 
charges against him, as respects the libellant 
or the rest of the crew, on the passage out 
or home. At London, the libellant and an- 
other made some complaint against him be- 
cause they wished to leave the vessel, and 
for ill usage, but nothing specific has been 
shown. They botb rejoined the ship, and 
have shown no ill usage out or home, up to 
the arrival at the quarantine ground. The 
whole case rests upon that transaction. I 
have spoken of a scuffle or encounter, be- 
tween the mate and the libellant, in the fore- 
castle, in which both parties seem to have 
used their own means of attack and defence, 
and both received some slight injury. The 
mate came on deck, and complained to the 
captain, showing marks of blood on his 
mouth, but whether this came from wounds 
inflicted on the mate, or from those of the 
libellant, does not appear. The captain then 
called to the libellant to come up out of the 
forecastle, and caught up a belaying pin to 
strike him: this the libellant prevented; the 
captain then went and got his broadsword! 
For this there was no necessity, there being 
not the least appearance of mutiny or dis- 
obedience of any kind. The libellant was 
ordered to be tied up, and, while they were 
doing so, the captain sti-uck him three or 
four times with the sword, cutting his neck; 
but whether he struck with the flat side, the 
back, or the edge, does not appear, probably 
not with the edge, or the injury would have 
been greater. It was veiy improper, how- 
ever, to use a sword at all upon a man mak- 
ing no resistance, actually in the hands of the 
two officers, about to be tied up to be flog- 
ged, and begging for mercy. The libellant 
was afterwards severely beaten, strange to 
say, by the captain himself. With a cruel 
coolness he was told that so many lashes 
were for the mate, so many for the captain 
himself, and the rest for the libellant's mis- 
conduct on the voyage. It is to be observed 
that this was done when the voyage was 
within a few hours of being ended, and when 
there was no occasion for an example of 
discipline. 

It is said that the libellant called on the 
crew to help him. There is some uncertainty 
as to the time when this was done, and more 
as to the language used. One witness says 
that before the libellant was tied up he called 
all hands to witness it, and that afterwards 
he said, "For God's sake, come and help me." 
Another witness gives the same account, and 
describes the captain as flourishing the cut- 
lass over his head as if he was going into 
action. The reasons assigned by the captain 
for this punishment were the complaint of 
the mate, and the libellant's misconduct dur- 



ing the voyage. For the first, the captain 
never inquired into the circumstances, never 
heard what the man had to say, but at once 
condemned and punished him. This was 
contrary' to every principle of justice. For 
the second, we have never heard of the mis- 
conduct alluded to. If there had been any 
it should have been punished when the of- 
fence was committed. 

I think this is a case for damages, but, at 
the same time, I must have regard to the 
situation of the respondent, and, consider- 
ing all the circumstances of the case, not turn 
justice into oppression, because he has been 
guilty of an abuse of power. Decree for the 
libellant for fifty dollars and costs, as regards 
the respondent York, and that the libel be 
dismissed as to the respondent Hennessey. 



Case No. 12,447, 

In re SCHENCK. 

[5 N. B. R. 93.] 1 

.District Court, D. New Jerse.v. 1872. 

Bankrcptct — Application Foit DiscnAiiGE — 
When to be Made. 
Bankrupt filed a petition for his discharge 
more than one year after adjudication, setting 
forth in said petition that no debts had been 
proved, and no estate had come into the hands 
of the assignee for distribution. No debts in 
the case had been proved, and assets to the 
amount of ten dollars and eighty cents had 
come into the hands of the assignee. Eeld,^ 
that bankrupt should have filed his petition for 
discharge witliin one year after adjudication, 
and failing to do so, discharge must be refused. 

[In the matter of P. C. Schenck, a bank- 
rupt] 

NIXON, District Judge. The application 
of the bankrupt for his final discharge bears 
date on the first day of March, eighteen hun- 
dred and seventy-one. It represents that 
no debts have been proved against him, and 
that no assets have come to the hands of 
the assignee for distribution. Upon this 
application a rule to show cause was granted, 
returnable on the twenty-first day of March 
last before the court, requiring all persons 
in interest to show cause on that day why 
the prayer of the petitioner should not be 
granted. The repox-t of the register, Mr. 
Elmendorf, with the papers in the case, was 
filed with the clerk on the twenty-seventh 
day of March. The register's report shows 
that assets to the amount of ten dollars and 
eighty cents, had come to the hands of the 
assignee, that no creditors have proved their 
debts against the said estate, and that the 
applicant was duly adjudged a bankrupt on 
the fifteenth day of June, eighteen hundred 
and seventy-one. This case involves the 
proper construction of the twenty-ninth sec- 
tion of the bankrupt act [of 1867 (14 Stat. 
531)], and the poAver of the court to grant 
a discharge when no debts have been proved 

1 [Reprinted by permission.] 
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against the bankrupt or no assets have come 
to the hands of the assignee. The applicant 
has allowed more than one year to elapse 
after the order of adjudication, before he 
made his application for his discharge. Has 
this court the power under such circumstan- 
■ces to grant a discharge? I think not. The 
words of the section are: "If no debts have 
been proved against the bankrupt, or if no 
assets have come to the hands of the as- 
signee," the bankrupt may, "at any time aft- 
ter sixty days, and within one year from the 
adjudication of bankruptcy, apply to the 
court for a discharge from his debts." This 
is a privilege that the section gives to the 
bankrupt, and which he must exercise with- 
in the time designated or not at all. I 
am aware that there has been some conflict 
of opinion amongst the judges in this matter, 
but I think that all doubt has been quieted- 
by the congressional construction of the act, 
given by the committee on the revision of 
the law, in their report to congress on the 
twenty-ninth day of February, eighteen hun- 
dred and sixty-nine, and* I feel constrained 
to follow their interpretation of the section, 
until advised by proper authority that a dif- 
ferent one is admissible. The application 
for a discharge is denied. 



Case No. 1S,448. 

SGHENOK et al. v. The FREMONT. 

[1 Bond. 57.] 1 

District Court, S. D. Ohio. April Term, 1856. 

Collision— Right of Way— Rivek Navigation- 
Mutual Fault. 

1. In a suit for collision, to entitle the libel- 
lant to a decree for full damages for the in- 
jury, it must appear not only that the respond- 
ents' boat was in fault, but that the libellant's 
boat committed no error which contributed to 
the collision. 

2. An up-going boat has a right to choose 
which side of the down boat she will take, and 
to signal accordingly, but has no right to in- 
sist on this rule when its observance} will ren- 
der a collision probable. 

3. As a general rule, the proper place of a 
down boat is in the main channel. 

4. Where there is mutual fault, by the well- 
settled rule of maritime law, there must be a 
division of the damages; and such is the de- 
cree in this case. 

[This was a libel by Ulysses P. Schenck and 
others against the steamboat J. 0. Fremont, to 
recover damages sustained by collision.] 

Lincoln, Smith & TVarnock, for libellauts. 
Fox & French, for respondents. 

OPINION OF THE COURT. The case set 
out in the libel is, substantially, that before 
daylight, in the morning of January 5, 1855, 
the steamer Switzerland, with a cargo on 
board, and a loaded barge in tow on the lar- 
board side, was proceeding on a voyage from 

1 [Reported by Lewis H. Bond, Esg., and 
here reprinted by permission.] 
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Cincinnati to New Orleans, and that a short 
distance above the town of Ghent, in Ken- 
tucky, and when near the Kentucky side of 
the river, the steamboat J. O. Fremont was 
seen to leave the whail-boat at the town of 
Vevay, on the Indiana side, and soon after, 
instead of passmg up near the shore of Vevay 
Island, crossed the river toward the Ken- 
tucky side, and in thus crossing, came in con- 
tact with the barge of the Switzerland, striking 
it on its starboard quarter, carrying away the 
forward part of its bow, causing it to take in 
water rapidly, injuring its lading, disabling it 
from proceeding, and thereby occasioning great 
injury to the libellants, in the expense incurred 
in repau's, damage to the cargo, and the de- 
tention of their boat. It is averred in the 
libel that the loss and injuiy thus sustained, 
was caused wholly by the fault, negligence, 
and want of skill of those in charge of the said 
steamer Fremont, and that no fault is imputa- 
ble to those intrusted with the management of 
the Switzerland and the barge connected with 
it. The respondents aver, in their answer, 
that the Fremont was proceeding from Louis- 
ville to Pittsburg; and, that having landed at 
the town of Vevay, for the transaction of its 
business there, started out from the wharf- 
boat of said town, and crossed the river, to 
near the Kentucky side, and then proceeded 
up the river, near the shore, the usual place of 
an ascending boat, at that stage of water; 
and that while thus going up, the Switzerland, 
with a barge in tow on the larboard side, was 
seen coming down on the larboard side of the 
Fremont, and continued that course till within 
one hundred and fifty yards of the said boat, 
when the Switzerland changed its direction 
toward Ihe Kentucky shore, and thus proceed- 
ing, the barge struck the larboard bow of the 
Fremont, thereby breaking its planks, tim- 
bers, etc. The answer alleges that the colli- 
sion took place about half a mile above said 
town of Ghent, the Fremont then being in the 
proper place of an ascending boat, and that 
it was due whoUy to the improper navigation 
of the Switzerland, without any fault on the 
part of the said Fremont 

This brief statement of the material allega- 
tions of the libel and answer is sufficient to 
show the matter in controversy in this case. 
It also shows that the claims of these parties, 
as to the facts involved, are so directly in con- 
flict that they can not be reconciled, and whol- 
ly exclude the supposition that both are con- 
sistent with truth; and, as is almost proverbi- 
ally common in suits growing out of marine 
collisions, each party has been successful in 
sustaining by evidence the assumptions set up 
respectively in the pleadings. Thus the court 
is presented with a case, in which the evi- 
dence, as to the more essential facts, is palpa- 
bly contradictory and discrepant. Under such 
circumstances, the duty devolving on a court 
of fixing on a satisfactory basis for a decree 
is not always easy or pleasant. 

It may be premised, that in the consideiution 
of the facts of this case, the conclusion is read- 
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ily reached tliat the collision in question could 
not possibly have occurred without fault of 
one or both of these boats. On whatever other 
ground it may be placed, it is certain it can 
not be attributed to inevitable or unavoidable 
accident. Indeed, it is hardly possible to con- 
ceive of circumstances in which a collision was 
less necessary, or less excusable. This conclu- 
sion fairly follows from facts not in contro- 
versy in tiie case. The libellants' boat, coming 
in at the head of Vevay Island, was distinctly 
seen by the pilot of the Fremont; and the 
latter boat was as distinctly seen by the pilot 
of the Switzerland, beinjj then in the act of 
putting out from the wharf-boat, at Yevay. 
The boats were first mutually seen a little aft- 
er five o'clock in tiie morning. The night had 
been light and fan-, but it had become some- 
what cloudy toward morning, stUl it was not so 
dark but that the boats could be easily seen. 
The distance between the points where the 
boats became mutually visible did not exceed 
two miles, and was probably not more than a 
mile and a half. An island, the lower end of 
which is nearly half a mile from the Vevay 
wharf-boat, stretches up close to the Indiana 
side of the river, and is something more than 
one mile in length. The shores, both on the 
island and the Kentucky side, are nearly 
straight, so that there is hardly any noticeable 
bend in the river, and nothing to intercept the 
view from the Vevay wharf-boat to the point 
where the Switzerland came in view, at the 
head of the island. About one-third the dis- 
tance down, from the head of the island, the 
river is, by actual measurement, four hundred 
and fifteen yards in width, and gradually wid- 
ens, till, at the lower end of the island, it is 
four hundred and ninety-two yards. At the 
time of this collision there was nine or ten 
feet of water in the river; and from the Vevay 
wharf to the head of the island, there was but 
little variation in the depth across from near 
the island shore to the Kentucky side. The 
proof is conclusive, that along either shore, or 
in the middle of the river, there was sufBLcient 
depth of water for the safe navigation of these 
boats. And it is equally clear, that between 
the points indicated, there is no obstruction or 
impediment of any kind. The channel, or that 
part of the river beto'een the island and the 
Kentucky shore, having the swiftest water, is 
one-third or one-fourth the width of the river 
from the latter shore, or, measured by yards, 
the distance varies from something upward of 
one hundred to one hundred and fifty. But, 
as before noticed, the water is deep on either 
side of the channel, along and near to both the 
island and Kentucky shores. 

Yet, under circumstances so favorable to 
the safe passage of boats on this part of the 
river, and which would seem almost to ex- 
clude the possibility of a collision between a 
descending and an ascending boat, the Swit- 
zerland's barge and the Fremont were 
brought into violent contact, and injury, di- 
rect and incidental, has been sustained to 
a considerable amount. And now the in- 



quiry which presents itself is, whether this 
injury is attributable solely to the faulty 
management of one of these boats, or do the 
facts warrant the conclusion that both are 
in fault. As already stated, the claim of 
the libellants is for compensation for ilio 
whole of the injury sustained by them, and 
this claim is based on the theory that their 
boat was not in fault, but that the injm*y 
resulted wholly from the careless and un- 
skillful navigation of the Fremont; and, if 
the evidence sustains this position, the mari- 
time law will afford the redress sought for. 
But, to justi^ a decree on this basis, it is 
not enough that the libellants prove a want 
of caution, vigilance, and skill in the man- 
agement of the respondents' boat. It must 
appear that those intrusted with the man- 
agement of the libellants' boat are free from 
censure, and have done nothing which may 
be supposed to have contributed essentially 
to the disaster. As promotive of the great 
interests of navigation and commerce, the 
maritime law is stringent in its require- 
ments of (uution and skill in the manage- 
ment of boats and vessels. And a party 
who has failed to comply with these exac- 
tions presents no sufficient ground to recov- 
er the entire damages resulting from a col- 
lision. 

In the consideration of this case, I do not 
propose to notice minutely, the great mass 
of evidence which has been introd^lced. I 
will merely advert to such prominent fea- 
tures of the transaction involved, as seem 
to indicate, with sufficient certainty, the de- 
cree which should be pronounced. The evi- 
dence of the parties, in some essential par- 
ticulars, as to the course and navigation of 
these boats, from the time they were seen 
by the pilots of each, is in such direct con- 
flict as to render any attempt to hai-monize 
it entirely futile. Seven witnesses for the 
libellants, including the pilot and others who 
were on their boat, substantially agree in 
these statements, that the Switzerland, ac- 
cording to the usual course of navigation for " 
a descending boat, came near to the Ken- 
tucky shore, at the head of Vevay Island, 
and continued down that shore, at a dis- 
tance from it, variously estimated at from 
thirty to sixty-five yards, without any va- 
riation of course, to the place of the colli- 
sion. These witnesses also concur in say- 
ing, that the Fremont, when first seen, was 
starting out from the Vevay wharf-boat; 
and that it proceeded up on the Indiana side, 
in the direction of the foot of the island, 
and kept near the island shore, about one- 
third the length of the island, and then chan- 
ged her course nearly straight across the 
river, and in the crossing, struck the bow 
of the barge about fifteen feet from its stem, 
nearly at right angles. They also agree in 
saying the barge was on the larboard side 
of the Switzerland, and so fastened to it, 
that the bow projected thirty-five or forty 
feet forward of the steamer's bow; and that 
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the blow of tlie Fremont cut ofE the forward 
part of the barge, causing the water to flow 
in freely, and parting the lines by which 
it was fastened to the steamer. The testi- 
. mony of these witnesses, as to the course of 
the two boats before the collision, and their 
relative positions when it took place, is cor- 
roborated substantially by four other wit- 
nesses, some of whom were on the Vevay 
wharf-boat, and some on the deck of a 
steamer lying there when the Switzerland 
came in view at the head of the island, and 
who testified that they noticed the course 
and movements of both boats up to the time 
of the collision. 

On the part of the respondents, four wit- 
nesses who were on the Fremont, among 
whom are the pilot and mate on watch at 
the time, state, in substance, that on putting 
out from the w^harf-boat at Vevay, the 
steamer did not go up to or near the foot 
of the island and along the island shore, but 
crossed almost straight across to the Ken- 
tucky side, and straightened up within fif- 
teen or twenty yards of the shore, nearly op- 
posite an old mill, which is only two hun- 
•dred yards above a line drawn straight 
.across from the wharf-boat They also say 
the Fremont kept up that shore, without any 
change of course, to the place of the colli- 
sion. And the pilot says the Switzerland, 
■when the boats struck, was pointed toward 
,the Kentucky shore. This evidence, given 
by the respondents, sustains the allegation 
of their answer, but it is clearly disproved 
by the libellant's evidence, before referred 
to. Unless this evidence is arbitrarily re- 
pudiated, it must be held as conclusively 
•established that the Fremont did not cross 
directly from the wharf to the Kentucky 
side, and was not near that shore when 
he signaled for it, but was making a cross- 
ing a little above the foot of the island, 
in such a way as almost unavoidably to 
cross the path of the down-going boat, and 
necessarily to incur the hazard of a colli- 
sion. 

The usual course of navigation for an as- 
cending boat, starting from the Vevay wharf- 
boat, as proved by a number of experienced 
and intelligent river navigators; unless busi- 
ness requires a straight crossing from the 
wharf-boat, is to go up to near the foot of 
the island, and then along and near to the 
island shore, about one-third or one-half the 
■length of the island, and then to wear out 
gi-adually toward the Kentucky side. These 
witnesses state that the water is deep along 
the island, and there being little or no cur- 
rent, is preferred by up-stream boats. Same 
witnesses, however, say this course is not 
universally pursued. It would seem, how- 
ever, to be the proper course for an up-go- 
ing boat, when a boat was seen coming 
■down from the head of the island. And if 
the Fremont had been thus navigated, it is 
certain no collision would have happened. 
■ It is insisted, however, that by the ac- 
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knowledged law of the river, it is the right 
of the up-going boat to choose which side 
of the river it will take, and therefore it 
was the right of the pilot of the Fremont to 
cross to the Kentucky side. This rule is af- 
firmed by the board of supervising inspect- 
ors, under the act of 18S2, in case the ascend- 
ing boat gives the signal required to notify 
tlie descending boat of his choice. But it is 
very clear no pilot has a right to insist on 
this rule when its observance would inctir 
the hazard of a collision. It has always 
been a paramount law of navigation that no 
circumstances will justify a course of ac- 
tion that must necessarily, or even probably, 
lead to such a result Hence it is a part of 
one of the rules adopted by the supervising 
inspectors that "no vessel shall be justified 
in coming into collision with another, if it be 
possible to avoid it" 

"Without pursuing this subject further, I 
must conclude, from the weight of the evi- 
dence before me, that the Fremont was 
wrong in attempting to cross the river in 
front of a down-coming boat. It is prov- 
ed that those having charge of this boat 
were informed at the Vevay wharf-boat that 
the Switzerland was expected about that 
time, and was to land there. When the Fre- 
mont left the wharf, the other boat was in 
view at the head of the island. The dis- 
tance between the boats, when first seen, 
did not exceed two, or at most two and a 
half miles. The Switzerland, it is proved, 
was running at a speed of about ten miles 
an hour, and the Fremont at about seven 
miles an hour. The added velocity of the 
two boats would therefore be seventeen 
miles an hour, or nearly at the rate of a 
mile eveiy three minutes. Supposing the 
distance from the head of the island, where 
the Switzerland was first seen, to the Vevay 
wharf-boat to be two and a half miles, the 
boats would pass each other in something 
less than five minutes. But if, as the weight 
of the evidence proves, the Fremont start- 
ed across a short distance above the foot 
of the island, making allowance for the dis- 
tance the other boat would get down while 
the Fremont was reaching the point at 
which it started across, the boats must have 
been then very near each other. Now, it is 
in evidence by a witness, to whom enthre 
credit is due, that it is never safe for a 
boat to cross the path of the down boat, 
if the two boats are at a less distance than 
two and a half miles apart And he states 
it as his uniform practice, when wishing to 
cross the river, with a descending boat in 
view within the distance above stated, to 
lie to till the boat has passed. This course 
is the safe and prudent one, and its observ- 
ance would avoid the possibility of an acci- 
dent by collision. 

The conclusion that the Fremont was point- 
ed toward the Kentucky side, and not straight 
up the river, at the time of the collision, is 
greatly strengthened by the above proof that 
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the bow of the steamer struck the barge near- 
ly at right angles. Such is the statement of 
several witnesses who saw the collision, and 
such is the inference to be drawn from the 
nature of the injury which the barge sustain- 
ed. This is further inferable from the fact 
that after the barge was sti-uck, and parted 
from the boat by the force of the blow, the 
Switzerland, having still some headway, struck 
the Fremont on its larboard side, abreast of 
the boilei-s. This would indicate pretty clear- 
ty that the Fremont must then have been 
quartering across the river, and not straight 
with it. 

I can not, therefore, hesitate in the conclu- 
sion that the pilot of the Fremont committed 
a great error in attempting to cross the river 
before a descending boat. It was wholly un- 
necessary, and apparently without excuse. 
That it was a principal cause of the collision 
is clear beyond controversy. 

But it is insisted that the Switzerland was 
also in fault in not coming down in the chan- 
nel of the river, that being the proper place 
for a descending boat, and that this error con- 
tributed to the collision which occurred. In 
the consideration of this part of the case, I 
shall not advert to the evidence in relation to 
the signals given by these boats. This evi- 
dence is involved in such obscm'ity and doubt 
by the contradictory statements of the wit- 
nesses, that it is impossible to arrive at any 
satisfactoiy conclusion as to the facts. And 
if it is clear that the pilot of the Switzerland 
committed a culpable error in putting his 
boat in the wrong place, it is not, perhaps, 
material to ascertain what signals were given, 
or the order in which they were made. By 
the well-understood usages of the river, ap- 
plicable, certainly, wherever the river is wide 
and affords a sufficient depth of water for its 
entire width, the place of a descending boat 
is in the channel, or that part where the cur- 
rent is the strongest. This is the rule sanc- 
tioned by the supervising inspectors, and is, in 
itself, reasonable. If, then, it is admitted 
that the Switzerland gave the first signal, in- 
dicating the purpose of the pilot to go down 
on the Kentucky side, it would seem, under 
the circumstances of this case, that he was 
asking what he had no right to claim. The 
width of the river opposite Vevay Island has 
already been stated, as also the fact that 
there was sufficient depth of water anywhere 
between the island and the Kentucky shore. 
The evidence is that the channel is about one- 
third or one-fourth of the width of the river 
from the Kentucky shore. For about half the 
distance down the island the channel would 
be from one hundred to one hundred and 
thirty yards out from that shore, and toward 
the lower end of the island, where probably 
the collision took place, fi-om one hundred 
and thirty to one hundred and sixty yards out 
Now, it is beyond all conti'oversy that at the 
time of the collision the distance of the boats 
from the Kentucky shore did not exceed thu'ty 
yards. Without noticing the other testimony 



as to this point, there is one fact which seems 
to settle it beyond doubt. That fact is, that 
immediately after the collision, and as the re- 
sult of the striking of the bow of the Switzer- 
land against the Fremont, ihe latter boat was 
forced on to the shore, or so near to it that 
some of the crew jumped off without the aid 
of a plank. This could not have happened 
on any other supposition than that the boats 
were in close proximity to the shore. Several 
of the libellants' witnesses state the distance 
at from thirty to fifty yards, while those on 
the Fremont put it at twentj'-five or thirty 
yards. 

It results fi'om this view, that when tne col- 
lision occurred the Switzerland was about one 
hundred yards from the proper place of a de- 
scending boat. And it seems clear that this 
was such an essential departure from the set- 
i tied rules of navigation as to justify the infer- 
I ence that there was a want of due vigilance, 
I care, and skill on the part of those having the 
j management of this boat. It is not excused 
by the fact that there was a barge in tow 
on the larboard side, as the evidence is that 
although it would be convenient to go down 
close to the Kentucky shore, to afford more 
room for rounding to at the Vevay wharf, 
there is no positive necessity for it, and it 
does not form an exception to the known and 
settled usages and rules of navigation. 

There is another aspect of this case to which 
I will veiy briefly refer, which, in my judgment, 
affords a ground for the infei-ence that there 
was a want of caution and care in the man- 
agement of these boats which properly sub- 
jects both to liability for the injmy sustain- 
ed by this collision. It has been before re- 
marked that the evidence in relation to the 
signals given is so conflicting and unsatisfac- 
tory as to preclude the possibility of knowing 
the truth in regard to them. After a very 
critical examination of the evidence, I con- 
fess I have not been able to reach any conclu- 
sion on this subject. There are, however, 
some general views which may be pertinently 
stated in reference to this part of the case, 
and from which the inference of mutual cul- 
pabmty in these boats may be fairly deduced. 
And, in the first place, I may remark that no 
omission of any act necessary to avoid a col- 
lision is justifiable. Notwithstanding the al- 
most inexti'icable confusion in which the evi- 
dence has placed this case in reference to the 
signals, there are still grounds for the con- 
clusion, either that all the signals given were 
not heard, or, if heai-d, were not understood 
by the pilots, respectively, of these boats. It 
was, then, obviously the duty of both, having 
reasonable grounds even for a suspicion that 
there was any misunderstanding or miscon- 
ception on this subject, at once to have stop- 
ped their engines, or, if the case required it, 
to have backed, imtil they should know with 
certaintj'- the safe com-se to pursue. These 
precautions were not observed by either of 
these pilots. If, as the libellants claim, the 
Fremont improperly started acro'ss the river, 



1^21 Fed. Cas. page 665] 

-witli the apparent purpose of crossing in front 
of the Switzerland, the pilot should instantly 
iave stopped and backed. The distance then 
separating the two boats was such that this 
measure would most certainly have avoided a 
Hcollision. The pUot of the Fremont, having 
reason to believe his signals were not heard, 
or not understood, and seeing the other boat 
persisting in her course, should also have stop- 
pud and bacted. Now, although it is in proof 
that both boats did reverse their engines, it 
was when they were so near as to render a 
■collision unavoidable. 

In the argument, it was insisted by the proc- 
tor for the respondents that the doctrine of 
the maritime law, which recognizes the rule 
■of a division of the damages in a case of mu- 
tual fault, had not been authoritatively sanc- 
tioned by the com-ts of admiralty in this coun- 
try. It is, however, well known that this 
principle has prevailed for many years in the 
coui-ts of the eastern districts of the United 
States. It has not, tQl recently, been disthict- 
ly affirmed by the supreme court of the Unit- 
■ed States. In the case of The Catharine v. 
Dickinson, 17 How. [58 U. S.] 170, the court 
say: "Under the circumstances usually at- 
tending these disasters, we think the rule di- 
viding the loss the most just and equitable, 
and as best tending to induce care and vigi- 
lance in navigation," 

But, without taking more time in presenting 
my views of this case, I will state that on 
the grounds indicated, it seems to me, it is 
-one of mixed or mutual fault, justifying an 
equal apportionment of the damages sustain- 
ed between the two boats, and such is the 
■decree in this case. 
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SCHENOK V. MARSHALL COUJSfTY. 

[1 Biss. 533.] 1 

Circuit Court, N. D. Illinois. Oct., 1866.2 

Railroad Companies — Cousty Boxds in Am — 
Issue — Formalities — Estoppel. 

1. County bonds in all resnects regularly is- 
sued by the board of supervisors, except that 
the notice of the election, at which the author- 
ity to issue the bonds was given, proceeded 
from the county court, instead of lie board of 
supervisors, but on which the county had paid 
interest for nine years, are valid in the hands 
of bona fide holders. 

2. The election having been held in due form, 
there is simply a defective execution of the 
power, and not a defect in the power itself. 

3. On questions of commercial law this court, 
although respecting the opinions of the supreme 
court of the state, is not bound by its decisions. 

4. A municipal corporation may he estopped 
by its own acts, as well as a private individual. 

5. The board of supervisors being authorized 
under certain circumstances to issue bonds, and 
Iiaving issued them, tlie presumption is that they 
were issued conformably to the authority, and 



1 [Reported by Josiah H. Bissell, Esq., and 
iiere reprinted by permission.] 

2 [Affirmed in 5 Wall. (72 U, S.) 772.] 
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the board is estopped from denying their valid- 
ity in the hands of a bona fide holder. 
[Cited in brief in Turner v. Peoria & S. R. 
Co., 95 111. 136.] 

This was an action of assumpsit by Robert 
O. Sehenck, to recover interest due on cou- 
pons attached to bonds, issued by the board 
of supervisors of Marshall county, upon their 
subscription to the capital stock of the West- 
ern Air Line Railroad Company. The de- 
fense was, that on February 28, 1853, when 
the election was held to decide as to whether 
the county should subscribe to the stock of 
the said corporation, the county was acting 
under township organization. That the no- 
tice for the election proceeded from the coun- 
tj' court, instead of the board of supervisors, 
and that as the bonds were issued by the 
board, without any further authority, they 
were void. The county subscribed, and the 
bonds were issued by the chairman of the 
board, properly authenticated by the county 
seal. 

Scammon, McCagg & Fuller, for plaintiff, 
arguing that the defect in the notice, all the 
subsequent proceedings being regular, did not 
invalidate the bonds in the hands of bona fide 
purchasers, cited: Commissioners of Ejiox 
Co. V. Aspinwall, 21 How. [62 U. S.] 539; 
"Woods V. Lawrence Co., 1 Black. [66 U. S.] 
386; Moran v. Commissioners of Miami Co.. 

2 Black. [67 U. S.] 722; Gelpcke v. City of 
Dubuque, 1 Wall. [68 U. S.] 175; Van Hos- 
trup V. Madison City, Id. 291; Lleyer v. Citj- 
of Muscatine, Id. 384; Thompson v. Lee Co., 

3 Wall. [70 U. S.] 327; Rogers v. Burlington, 
Id. 654, As to ratification and estoppel by 
payment of interest: President, etc., of Town 
of Keithsburg v. Frick, 34 111. 405; Societj' 
for Savings v. City of New London, 29 Conn. 
374; Tash v. Adams, 10 Cush. 252; State v. 
Van Home, 7 Ohio St 327; State v. Trustees 
of Union Tp., 8 Ohio St. 394; Trustees of 
Goshen Tp. v. Shoemaker, 12 Ohio St. 624; 
Gould v. Town of Venice, 29 Barb. 443; 
Farmers' & Mechanics' Bank of Kent Co. v. 
Butchers' & Drovers' Bank, 16 N. Y. 125; 
Clark V. City of JanesviUe, 10 Wis. 136; Mills 
T. Gleason, 11 Wis. 470. That the United 
States courts will not always follow the deci- 
sions of the local courts: City of Chicago v. 
Robbins, 2 Black [67 U. SJ 418; Gelpcke v. 
City of Dubuque, 1 Wall. [68 U. S.] 175. 
That not every in-egularity invalidates the 
bonds in the hands of bona fide holders: 
Taylor v. Taylor, 10 Minn. 107 [Gil. 81]; Com- 
missioners of Knox Co. V. Wallace, 21 How. 
[62 U. S.] 539; Zabriskie v. Cleveland, C. & 
C. R. Co., 23 How. [64 U. S.] 381. 

B. C. Cook, for defendant. 

Before DAVIS, Circuit Justice, and DRUM- 
MOND, District Judge. 

DRUMMOND, District Judge. In this case, 
where the demurrer was argued yesterday, 
the question raised upon the demurrer sub- 
stantially disposes of the case. The law of 
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1849, it was contendecl, was changed by sub- 
sequent acts, throwing upon the board of 
supervisors what had previously been done 
by the county court; and inasmuch as the no- 
tice of the election was given by the county 
judge and not by the boai*d of supervisoi-s, it 
is claimed that the bonds which were issued 
to the railroad under an election, by the 
board of supervisors, were void. This iden- 
tical question in relation to the bonds of Mar- 
shall county, (similar bonds), has been before 
the supreme court of this state, and that 
court has ruled that inasmuch as the notice 
was improperly given, the bonds were void in 
the hands of bona fide purchasers for value. 
There can be no other argument, we think, 
made in favor of the defendant in this ease 
than what arises from this decision. The 
question is whether that decision is binding 
upon this court in a case of this kind. We 
have examined the opinion of the supreme 
court of this state, upon this point, and, as 
I have already said, it decides the same ques- 
tion that is involved here, and decides it 
against the validity of the bonds. We think, 
with all proper respect, that decision of the 
supreme court of the state cannot be sustain- 
ed upon principle, nor under the authority of 
decisions of the supreme court of the United 
States. With all due respect to the supreme 
court of this state, we think that it is, to all 
intents and piu'poses, simply a defective exe- 
cution of the power, and not a defect in the 
power itself. These bonds were issued by 
the board of supervisore of Marshall county. 
By law they were authorized to issue them, 
when the notice was given, and the election 
was held. The notice was something that 
had to precede the issuing of the bonds, but it 
is said came from the wrong source. It 
ought to have come from the board of super- 
visors instead of from the county court It 
was simply a notice of the election. The 
election was held in due foi-m, the vote was 
taken, and in all other respects the law was 
complied with. If the law had said in words 
that all bonds issued without a compliance 
in eveiy particular with the pre-requisites of 
the law, should be held void under all cir- 
cumstances, perhaps there would be some 
force in the position taken by the supreme 
court of the state, but the law simply de- 
clares, before the bonds shall be issued, this 
notice shall be given. The authority to issue i 
the bonds is the board of supervisors. In a 
case that was very fully considered by the 
supreme court of the United States, it was 
held that the presumption was, that when a 
particular board (in that case a board of 
county commissioners) was authorized, under 
certain circumstances, to issue bonds upon 
notice, when the bonds were issued, the pre- 
sumption was that the pre-requisites of the 
law had been complied with, and that when 
the bonds were in the hands of an innocent 
purchaser the county should be held responsi- 
ble, although, in point of fact, one of the pre- 
requisites of the case had not been complied 



with. This is a commercial question. It is 
a question affecting a citizen of another state, 
in relation to commercial paper. We think 
that the decision that has been cited strikes 
at the very foundation of nearly all the bonds 
that have been issued under this or similar 
laws, because it is very rare indeed, where 
the law requires certain officers to perfonn 
acts, that every thing essential is performed 
precisely in the form that the law requires. 
We have to look at the gi'eat object sought 
to be accomplished by these and similar laws. 
We think that when the material pre-requi- 
sites of the law have been complied with, and 
the bonds have been issued in conformity 
with the main features and provisions of the 
law, and the money has been obtained on 
them by the county, and they have been 
transferred in open market to bona fide 
holdei-s for value, the county ought to be 
held responsible. Again, in this case, after 
these bonds had been issued by the board of 
supervisoi-s, who, it will be recollected, it is 
contended, should have given the notice, 
taxes were assessed to pay the interest upon 
these bonds, year after year, and the agents 
of the county participated in the election of 
officers of the railroad to which these bonds 
were issued as a subscription to its stock. 
The taxes were assessed and paid by the 
county for the interest on these bonds for 
about six years. The only ground which can 
be taken in this aspect of the case, as it 
seems to us, is to hold that a municipal cor- 
poration, like a county, cannot be estopped 
by its own acts in relation to a bond about 
Avhich there has been some informality in the 
issue. That question has been, as we think, 
decided by the supreme court of the United 
States, and that court held that a municipal 
corporation may be bound, as well as an in- 
dividual, by Its own acts; and admitting 
there was a question as to the validity of the 
issue of these bonds, we think it is too late 
for the county of Marshall to raise that ques- 
tion, after they have, for a series of yeai-s, in 
this way, ratified and confirmed their issue. 
The statute the supreme court of the state 
has construed, adopting the principles of the 
common law. This court constrties it ac- 
cording to. the same principle, and we think, 
construing it in conformity with those prin- 
ciples, we can arrive at no other result than 
that which has already been stated. It is 
painful for us to come in confiict on a ques- 
tion of so much importance as this with the 
supreme court of the state, but we think 
such great principles are involved in this de- 
cision that we do not feel inclined to yield 
our own individual opinions, the more espe- 
cially as the case can be reviewed by the su- 
preme court of the United States. The de- 
murrer will be overruled and judgment will 
go for the plaintiff on the demuiTer. 

This case was carried to the supreme court, 
and all the facts are fully stated in the reported 
case (5 Wall. [72 U. S.] 772). where the judg- 
ment of the court below is affirmed. 



[21 Fed. Gas. page 667] 



(Case No. 12,450) SCHENCK 



NOTE. The decision of the supreme court of 
Illinois, declaring these laws invalid, is in the 
case of Marshall Co. v. Cook, 38 111. 44. .That 
a corporation is bound by an estoppel is de- 
clared in New England Car Spring Co. v. Un- 
ion India Rubber Co. [Case No. 10,153]. A mu- 
nicipal corporation. Bissel v. City of JefEerson- 
ville, 24 How. [65 V. S.] 287; Mercer Co. v. 
Hacket, 1 Wall. [68 U. S.] 83. Municipal cor- 
poration estopped from denying validity of 
bonds. Moran v. Miami Co., 2 Black [67 II. 
S.] 722; Mercer Co. v. Hacket, 1 Wall. [68 U. 
S.3 83; Van Hostrup v. Madison City, Id. 291; 
Meyer v. Muscatine, Id. 384; Mygatt t. Green 
Bay [Case No. 9,998]; Luling v. City of Ra- 
cine [Id. 8,603], See, also, Woodhull v. Beaver 
,Co. [Id. 17,974]. ^ ^ , 

United States courts not always bound to fol- 
low the decisions of state courts. Swift v. Ty- 
son, 16 Pet. [41 U. S.] 18; Pease v. Peck, 18 
How. [59 U. S.] 595; Robinson v. Common^ 
wealth Ins. Co. [Case No. 11,949]; Williams v. 
Suffolk Ins. Co. [Id. 17,738]; Thomas v. Hatch 
[Id. 13,899]; Meade v. Beale [Id. 9,371]; Car- 
roll V. Carroll's Lessee, 16 How. [57 U. S.] 
275. See, also, Goedgen v. Supervisors of Man- 
itowoc Go. [Case No. 5,501], June term, 1870. 

That the payment of interest on bonds is an 
aifirmance of their validity, was also held by 
Miller, J., in ease of Luling v. City of Racine 
[supra]. That the doctrine of estoppel applies 
to corporations, as to matters within the scope 
of their powers, though no actions be found in 
their records, see Hooker v. Eagle Bank of 
Rochester, 30 N. T. 83; Howe v. Keeler, 27 
Conn. 538; Hart v. Stone, 30 Conn. 94; Ar- 
genti V. City of San Francisco, 16 Cal. 256. 

Mere irregularities do not vitiate a bond in 
the hands of a bona fide holder. Butz v, Mus- 
catine, 8 Wall. [75 U. S.] 575; Mercer Co. v. 
Hacket. 1 Wall. [68 U. S.] 83; Butler v. Dun- 
ham, 27 111. 474; Commissioners of Knox Co. 
V. Nichols, 14 Ohio St. 260. Consult, also. 
Town of Grand Chute v. Winegar [15 Wall. 
(82 U. S.) 355], decided by the supreme court 
at the December term, 1872. 

A ratification by the legislature of bonds is- 
sued by a municipal corporation under a statute 
is, in all respects, equivalent to original author- 
ity, and cures any defects of power or irregu- 
larities in its exercise, Beloit v. Morgan, 7 
Wall. [74 U. S.] 619; City of Kenosha v. Law- 
son, 9 Wall. [76 U. S.] 477. 
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SCHENCK V. PEAY et al. 

PEAT V. SCHENCK et al. 

[Woolw. 175; 2 Am. Law T. Rep. U. S. Cts. 
Ill; 10 Int. Rev. Rec. 54; 1 Chi. Leg. News, 
363; Hint. Rev. Rec. 12.] i 

Circuit Court, E. D. Arkansas. April, 1868. 

CODKTS — JUBISDJCTION IN RESPECT OP CITIZEN- 
SHIP OP Parties to Ckoss Bills. 

1. A cross bill will be sustained in the federal 
court, where a defendant is compelled to avail 
himself of that mode of defence, in order to pro- 
tect himself from an injustice resulting to him 
from the position in which the cause stands, 
although the parties plaintiff and defendant, or 
some of them, are citizens of the same state; 
provided the defendants in such bill are al- 
ready before the court, and are, as parties to 
the original bill, subject to its jurisdiction. 
[Cited in Lowenstein v. Glidewell, Case No. 

8,575; Eaton v. Calhoun, 15 Fed. 156; 

Jesup V. Illinois Cent. R. Co., 43 Fed. 496.] 

1 [Reported by James M. Woolworth, Esq., 
and here reprinted by permission. 2 Am. Law 
T. Rep. U. S. Cts. Ill, and 10 Int. Rev. Rec. 
54, contain only partial reports.] 



2. The federal court, in determining whether 
a bill is original and independent, or ancillary 
and auxiliary to a matter already before the 
court, does not confine itself to the line which, 
in chancery pleadings, divides ori^nalfrom cross 
and supplemental bills, but looks to the essence 
of the matter, and to principles adopted by it 
with reference to the question of its jurisdic- 
tion of the parties. 

3. S., a citizen of Ohio, filed his bill against 
P. and B., citizens of Arkansas. As against 
P., he asked that his title to the real estate, the 
subject of the suit, should be quieted; and as 
against B.,who claimed an interest in the prem- 
ises, by a title the same as S.'s. he sought parti- 
tion. P. filed his cross bill to have the title of 
both S. and B. declared void. Held, the cross 
bill is a proper mode of defence, necessary to a 
complete determination of the controversy 
brought before the court by the original bill; it 
is ancillary to the main cause and brings no 
new parties before the court; it is not liable to 
objection by demurrer. 

[Cited in Bland v. Pleeman, 29 Fed. 673; 
Belding v. Gaines, 37 Fed. 820.] 

4. The court of chancery will only with great 
reluctance and hesitation take the possession of 
property from a defendant having a clear legal 
title thereto, when the relief sought is founde'd 
on a disputed equity. 

[Cited in Ruggles v. Southern Mmn. R. Co., 
Case No. 12,121; Overton v. Memphis & 
Little Rock R. Co., 10 Fed. 867.]' 

5. But it may be done under proper circum- 
stances. There is no absolute rule against it. 

[Cited in Ruggles v. Southern Minn. R. Co., 
Case No. 12,121.] 

6. But if the party against whom the appoint- 
ment of a receiver is sought has himself shown 
a fatal defect in the title under which he claims, 
he stands in a different position from a party 
whose legal title and possession are assailed, and 
who has not admitted the truth of the allega- 
tions against him. 

7. Proceedings in pais, for the purpose of di- 
vesting one person of the title to real estate, and 
conferring it on another, must be shown to be 
in exact pursuance of ihe statute authorizing 
them, and no presumption will be indulged in 
their favor. 

8. Where authority of this kind is conferred 
on three or more persons, in order to the validity 
of its exercise. alLmust participate or have an 
opportunity of participating, in the proceedings. 

9. The action of two out of three commission- 
ers, to all of whom a power is confided, cannot 
be upheld when the third took no part in, and 
knew nothing of, the transaction, and had no 
opportunity to exert his lesitimate infiuence in 
determining the course to be pursued, 

[Cited in Martin v. State, 23 Neb. 384, 36 
N. W. 554.] 

10. A statute provided a board of three tax 
commissioners to assess taxes on real estate, 
and in case of their non-payment, to sell and 
deliver possession of the property to fhe_ pur- 
chaser. Three commissioners were appointed, 
but only two acted or qualified. Held, there 
was no board of commissioners ever in exist- 
ence, the two without the third not constituting 
a board. The intention of congress in requiring 
three was, that no less number should act. 

[Cited in Union Pac. Ry. Co. v. Burlington 
& M. R. Co., 3 Fed. 111.] 

11. Congress may pass retroactive statutes, 
provided tiiey are not ex post facto. 

[See Albee v. May, Case No. 134.] 

12. But in construing statutes, for which a 
retrospective effiQCt is claimed, to give them such 
construction, the intention of the legislature in 
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that regard must either be expressly declared, 
or must appear by unavoidable implication. 
[Cited in Brooke v. McCraken, Case No. 
1,932; Tinker v. Van Dyke, Id. 14,058.] 

13. A statute declaring, in the future tense, 
that a majority of a board of tas commissioners 
shall have full authority to transact the business 
of the board, and that no proceeding of the 
board shall be void or invalid in consequence of 
the absence of one of tliem, refers to the exer- 
cise of the power granted for the future to a 
majority of the board. 

[Cited in Union Pac. Ry. Co. v. Burlington 
& jr. R. Co., 3 Fed. 111.] 

14. Such a statute does not cure defects in ti- 
tle arising out of past transactions. 

15. vSucli act does not cure the defect of the 
non-existence of any tax board whatever. 

This case came before the court Tipon a de- 
muiTer to the cross bill, and a motion on be- 
half of the plaintiff therein, for an injunction 
and a receiver. Schenck, a citizen of Ohio, 
filed the original bill against Peay and Bliss. 
citizens of Arkansas, in respect of some real 
estate in the city of Little Rock, in the last 
mentioned state, and alleged therein the fol- 
lowing case: Section 5 of the act of June 7, 
18G2 (12 Stat. 422), provides, that the presi- 
dent of the United States, by and with the 
advice and consent of the senate, may appoint 
a board of three tax commissioners for each 
of the states then in insurrection against the 
federal government, "whose duty it was to ad- 
vance along with the federal armies into the 
insurrectionary districts, and assess upon the 
real estate therein due proportions of the di- 
rect tax imposed upon the state under the 
act of August 5, 1861. The federal forces 
having advanced into, and occupied the coun- 
ty of Pulaski, Hulings Cowperthwaite, Enoch 
H, Vance, and Daniel P. Tyler were duly ap- 
pointed a board of direct tax commissionei's 
for said state; but Tyler, one of the mem- 
bers of the board, did not qualify, nor enter 
upon the discharge of the duties of his oflSce. 
The other two commissioners proceeded to 
assess the direct tax upon the lots in the 
coimty; and the time limited in the act for 
the payment of taxes having expired, they 
proceeded to offer the lots for sale at auction. 
The defendant Bliss became the purchaser of 
them, and was by said commissioners placed 
in possession. Bliss having sold and con- 
veyed to Schenck an undivided fourth of the 
property so by him purchased, the latter in 
his original bill, asks, as against the former, 
a decree of partition of the property, and as 
against Peay, the original owner of it, that 
his title so acquu'ed may be quieted by a de- 
cree of the court declaring his rights. 

Peay answered this bill, and accompanied 
his answer by a cross bill against Schenck 
and Bliss. In both these pleadings he al- 
leged, among other things, that one of the 
board did not join in the exercise of the 
authority conferred upon it by the statute, 
and that therefore these proceedings were 
void; and also, that there were other irregu- 
larities that invalidated the sale. These ir- 
regularities were, that the levy and apportion- 



ment of the tax was 50 per cent, in excess of 
the amount which the law authorized the 
commissioners to impose, and the attaching 
to the neglect to pay the taxes within the 
time limited certain penalties of an oppressive 
character. Fraud is also charged in the cross 
bill against Bliss and one of the tax commis- 
sioners. Depositions were taken, which were 
used upon the motion to support the allega- 
tions of the bill. The record tends sti'ongly 
to establish the following facts upon this 
branch of the case: Cowperthwaite, one of 
the commissionei's, came to Little Rock in 
the capacity of tax commissioner sometime 
in the winter of 1864r-5. He and Vance open- 
ed an office and proceeded to apportion the 
direct taxes on the real estate within the cor- 
porate limits of the city. Shortly afterwards 
Bliss and Cowpei-thwaite became very in- 
timate. Bliss had the freedom of the office 
of the commissioners, and access to the tax 
books and papei-s therein, a privilege op- 
pressively denied to others. Cowperthwaite 
assumed the entire management of the busi- 
ness of the office. Vance exercised no author- 
ity in respect thereof. Cowperthwaite an- 
nounced that owners of property must ap- 
pear, not by their agents or attorneys, but in 
person, to pay their taxes; and he refused 
generally to receive the taxes except when 
they were tendered by the owners of the prop- 
erty in person. He also caused it to be gen- 
erally understood that it would be regarded a 
military ofCence by the commanding general 
of the department, for any one .to offer to pay 
the taxes on property when the owner was 
absent, engaged in the Rebellion, or was with- 
in the rebel lines. The defendant Peay in 
this case was in this predicament. At the 
time of the sale, Bliss was confessedly with- 
out means or property of his own, and he 
stated that the money to make the purchases 
was furnished him by other parties. In one 
instance, Bliss was requested to permit a 
third party to bid in, at the sale, without 
competition, a cei-tain parcel of property for 
the owner, who was absent; to which request 
Bliss answered that he could not consent to 
do so, because he had agreed to bid it in 
for one of the tax commissioners, tie was 
the chief bidder at the tax sales, his bids 
amounting to $27,600, for property valued at 
$209,000; the taxes upon which, after adding 
the penalty of 50 per cent, interest and costs, 
were $460.51. The yearly rents at that time 
were $27,500. No payment of any part of 
the bids was made by him, and yet, by virtue 
of writs of possession, issued to the marshal 
by the commissioners, he was placed in pos- 
session of the property purchased; and he 
paid his bids, or some of them at least, with 
the money which he realized from the rents 
of the propei-ty. Other facts were alleged, 
and appeai'ed by the depositions, of illegal and 
oppressive action on the part of the com- 
missioners toward property owners, and also 
gross partiality and favoritism towards Bliss. 
Enough has been stated to show why the dis- 
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cretionaiy power of the court, invoked upon 
the motions, was exercised in helialf of the 
plaintiff in the cross hill. Some time after 
these proceedings were had. congress passed 
the act of March 3, 18G5 (13 Stat. 502), de- 
claring that a majority of the hoard of tax 
commissioners shall have full authority to 
ti-ansact all business and to perform all du- 
ties required by law to he performed by such 
hoard; and that no proceeding of any board 
of tax commissioners shall be void or invalid 
in consequence of the absence of any one of 
said commissioners. The plaintifiE in. the 
cross bill asks therein a decree agahist both 
Bliss and Schenck, declarhig the proceedings 
under which they claim the property void, 
and to restore him to the possession thereof. 

Rice & Benjamin and Mr. Jonby, for 
Schenck and Bliss. 

"Watkins & Kose, Gallagher & Newton, and 
Stillwell, Wassell & Moore, for Peay. 

MILLER, Circuit Justice. This is a bill in 
chanceiy brought by the complainant to quiet 
Ms title to certain real estate, as against 
Peay, and for partition thereof, as against 
Bliss. The title which he asks to have quiet- 
ed and confirmed, is derived from a sale for 
taxes levied upon the real estate mentioned 
in the bill, under the act of congress of 1861, 
and the amendatory act of 1862, passed to 
enforce the collection of the tax in the insur- 
rectionary districts. The defendant Peay 
files his answer and cross bill, when the pro- 
ceedings under which the plaintiff claims 
were had, in which he states that he was, 
and still is, the true owner of the lots in con- 
troversy; that for several reasons detailed in 
the answer and cross bill, the proceedings 
were void and conferred no title on Bliss, the 
purchaser at the tax sale; and that the plain- 
tiff, who purchased from Bliss, is therefore 
without title. He makes Bliss, as well as the 
plaintiff, a defendant to this cross bill, and 
prays that the tax sale may be declared void, 
and his title quieted, and the possession of 
the property, which had been delivered to 
Bliss by the tax commissioner, restored to 
him. He also prays for the appointment of a 
receiver pending the litigation, and for other 
relief. 

The plamtiff and Bliss filed a demurrer to 
this cross biU, based on the proposition that 
the bill cannot be entertained in this court, 
because Peay and Bliss are both citizens of 
the state of Arkansas. If this were an orig- 
inal bill, brought by the plaintiff therein, as 
an independent measure of relief, it could not 
be sustained. Bliss was the sole purchaser, 
at the tax sale, of the property in dispute, 
and the certificates of sale are in his name, 
and Schenck, who alleges a righjfc in himself 
to only an undivided fourth part, derived his 
claim by pm-chase from Bliss. It is clear, 
therefore, that as between Peay as plaintiff, 
and Bliss as defendant, both being citizens of 
Arkansas, no original and independent suit 
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of this character can be mahatained in the 
federal courts. On the other hand, it is in- 
sisted that Schenck, who is a citizen of Oliio, 
and the plaintiff in the original bill, asks, as 
against Bliss, merely a partition of the prem- 
ises, and that Peay has no interest in this 
branch of the ease; that the principal relief 
sought by him is a decree quieting his title as 
against Peay; and that m this bi-anch of the 
case. Bliss's interests consist with the plain- 
tiff's, and that it thence appears that the in- 
terests of Schenck and Bliss are equally ad- 
verse to Peay's. It is also said that the mat- 
ter of the cross bill is strictly defensive, and 
necessary to be presented in order to brinff 
before the court fully the defences of the 
plaintiff therein to the original bill. If this 
be true, the demurrer must be oveiTuled, for 
it is the estabhshed doctrine of this court, 
that where a party defendant finds it neces- " 
sary for his defence, and to prevent an in- 
justice resulting to him from the position in 
which the ease stands, he is at liberty to file 
a cross bill, if the case is pending in chan- 
cery, or an original bill, if the ease is one at 
law, although the parties defendant to said 
bill, or some of them, may be citizens of the 
same state with himself. The only limita- 
tions to this prmciple are, that the bill must 
be necessary to the defence of the party filing 
the bill, and it must be filed against parties " 
already before the court, and subject to its 
jurisdiction, either as plaintiffs or defend- 
ants in the original suit Dunn v. Clarke, S 
Pet. [33 U. S.] 1; Clarke v. Mathewson, 12 Pet. 
[37 TJ. S.] 164; Cross v. De Valle, 1 Wall. [68 U. 
S.] 1. And in determining whether a bill is 
original and independent, or is ancillary and 
auxiliary to a matter already before the 
court, we are not confined to the line which, 
in chancery pleadings, divides original bills 
from cross bills and supplemental bills, but 
may look to the essence of the matter, and to 
principles which, as regai-ds parties, the fed- 
eral courts have adopted in reference to their 
jurisdiction. Minnesota Co. v. St. Paul Co., 
2 Wall. [69 U. S.] 632; Freeman v. Howe, 24 
How. [65 U. S.] 450. 

The main question raised by the original 
bill is the validity of the title conferred by 
the tax sale, and the relief sought is to have 
that title quieted and confirmed. The cross 
bill refers only to matters connected with the 
vaUdity of the same tax title, and prays as 
its sole ''relief, to have it set aside and de- 
clared void. In reference to the partition, the 
a'oss bill is silent, and the relief asked con- 
cerning a receiver is purely incidental to the 
progress of the suit, and could be had with- 
out the aid of the cross biU on mere peti- 
tion. It seems to us, therefore, that the cross 
bill is essentially a mode of defence appropri- 
ate to the case; that it is necessary to a 
complete determination of the controversy 
brought before the court by the original bill; 
that it is ancillary to the main cause; and 
that, as it brings no new parties before the 
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court, it is not liable to tlie objection taken 
by the denmrrei-. The demurrer is therefore 
overruled. 

The application for the appointment of a re- 
ceiver is urged upon the ground that Bliss is 
insolvent, except as to the property held under 
these tax sales; that the property in controver- 
sy is covered -with valuable buildings, is lo- 
cated in tlie city of Little Rock, and is paying 
large rents, of which Bliss is the recipient; 
that the title of defendants is not only void in 
law, but that the tax proceedings were ac- 
companied by such positive acts of fraud on 
the part of Bliss and one of the tax commis- 
sioners, that, for these reasons alone, the sale 
should be held to be void. These allegations 
of the cross bill are well supported by deposi- 
tions taken in the suit. In reply to this, it is 
urged that the defendants in the cross bill are 
in possession of the property, under the legal 
title; that the questions of fraud remain to 
be investigated, and are denied generally by 
affidavit; that the defendants have not yet 
answered, nor been required to answer, the 
cross bill, because the demurrer has thus far 
remained undecided; that it is eonti-ary to the 
rules of courts of equity to appoint a receiver 
when the defendant is in possession, under the 
legal title; and that the parties should be per- 
mitted to remain in statu quo until the case 
■ is decided upon the merits. It is imdoubtedly 
true that, where the relief sought is founded 
upon a disputed equity, a court of chanceiy 
will with gi-eat reluctance and hesitation take 
the possession from a defendant holding the 
clear legal title. But under proper circum- 
stances this may be done, and there is no ab- 
solute i-ule against it, Hugonin v. Basely, 13 
Ves. 105, And if the motion before, us pre- 
sented a case where the legal title was in the 
defendants, and could be declared void only by 
reason of fraud in the sale, we should hesitate 
very much before appointing a receiver. The 
defendant in the a-oss bill is himself plaintiff 
in the original bill, and in that bill has set out 
in detail the facts on which his title depends, 
and has on that statement asked the judgment 
of this court as to its validity. If in this 
statement he has shown that the proceedings, 
under which alone he claims title, have con- 
ferred no title, he shinds in a different at- 
titude from a defendant whose legal title and 
possession are assailed, and who has admitted 
nothing which tends to prove the truth of the 
matters alleged against them. 

We are of opinion that the plaintiff in the 
original bill has disclosed a fatal defect in his 
own title. The act of June 7, 1862 (12 Stat. 
422), after directing that the president shall 
declare, on or before the 1st day of July 
thereafter, in what states or parts of states the 
insurrection exists, authorizes him to appoint 
three persons for each of said states, who shall 
constitute a board of tax commissioners for 
said state. It is made the duty of these com- 
missioners, as the federal armies shall advance 
into the insurrectionary limits, to assess upon 



the real estate within the districts, as they are 
successively occupied, the portion of the direct 
tax imposed on the state by the act of 18(>1 
which that real estate should properly bear, 
j The entire proceeding for the collection of this 
tax, including the sale and delivery of pos- 
session to the purchaser of the lands on which 
it was assessed, was confided by the law to this 
board. The original bill alleges the proclama- 
tion of the president including Arkansas as an 
insurrectionary state; the occupation by the 
federal forces of the county of Pulaski, in 
which the lots in controversy are located; and 
the appointment, by and with the advice and 
consent of the senate, of Huliugs Cowperth- 
waite, Enoch H. Yance, and Daniel P. Tyler, 
as a board of direct tax commissioners for the 
state of Arkansas; and then adds, "that said 
Tyler, one of the members of said board of tax 
commissioners, appointed as aforesaid, did not 
qualify and enter upor the discharge of the 
duties of his office until some time after the 
sale of the real estate hereinafter mentioned 
and described for taxes." It then goes on to 
allege the assessment of the direct tax on the 
lots in question by the other two commission- 
ers, their sale of the lots to Bliss, and that after 
his purchase they put him in possession. We 
understand it to be well settled that where au- 
thority of this kind is conferred on three or 
more persons, in order to make its exercise 
valid, all must be present and participate, or 
have an opportunity to participate, in the pro- 
ceedings, although some may dissent from the 
action determined on. The action of two out 
of three commissioners, to all of whom was 
confided a power to be exercised, cannot be 
upheld when the third took no part in the 
transaction, and was ignorant of what was 
done, gave no implied consent to the action of 
the others, and was neither consulted by them, 
nor had any opportimity to exeit his legitimate 
influence in the determination of the course to 
be pursued. Such is the uncontradicted course 
of the authorities, so far as we are advised, 
where the power conferring the authority lias 
not prescribed a different rule. 2 Kent, Comm. 
293, note a, 633, and authorities cited there, 
note b; Com. v. Canal Com'rs, 9 Watts, 4G6; 
Green v. Jliller, 6 Johns. 39; Kirk v. Bell, 12 
Bug, Law & Eq. 385; Crocker v. Crane, 21 
AVend, 211; Doughty v. Hope, 1 N. Y. 79; Id., 
3 Denio, 252, 253. The case before us goes 
even beyond this; for according to the state- 
ment of the biU, there never was a board of 
commissioner in existence until after the 
proceedings in regard to his title were com- 
pleted. The law required three commission- 
ei-s. A less number was not a board, and 
could do nothing. The third commissioner 
for Arkansas, although nominated and con- 
firmed, did not qualify or enter upon the 
duties of his office until after the sale of the 
lots to the defendants. There was therefore 
no hoard of commissioner in existence au- 
thorized to assess the tax, to receive the 
money, or to sell the property. If congress 
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liad intended to confide these important func- 
tions to two pei-sons, it would not liave re- 
quired the appointment of the third. If it had 
Leen willing that two out of the three should 
act, the statute could easily have made pro- 
Tision for that contingency, as has since been 
done by the act of 1865. 

Nothing is better settled in the law of this 
country than that proceedings in pais for the 
purpose of divesting one person of title to 
real estate, and conferring it on another, must 
be shown to have been in exact pursuance 
of the statute authorizing them, and that no 
presumption will be indulged in favor of 
their correctness. This principle has been 
more frequently applied to tax titles than to 
any other class of cases. We cannot pre- 
sume, therefore, that congress intended that 
less than three commissioners could conduct 
these proceedings, and still less that they in- 
tended that, in regax'd to the important mat- 
ters confided to the board, any action should 
be taken when there was no legally .organized 
board in existence. 

It is said, however, that this defect is cured 
by section 3 of the act of March 3, 1865 (13 
Stat. 502), which declares, "that a majority 
of a board of tax commissioners shall have 
full authority to transact all business and to 
perform all duties required by law to be per- 
formed by such board, and no proceeding of 
any board of tax commissioners shall be void 
or invalid in consequence of the absence of 
any one of said commissioners." As this act 
was passed after the proceedings relied on by 
complainant as conferring title on him, we 
must give it a retroactive effect, in order to 
reach the case. 

The law concerning retrospective statutes 
has been so mucb discussed in this country 
and in England, that it would be an afiEecta- 
tion of learning to cite authorities upon the 
subject. It is undoubtedly within the power 
of congress to pass retrospective statutes 
which do not come within the definition of 
ex post facto laws. As this prohibition of 
the constitution relates exclusively to crim- 
inal laws, it does not affect the power of con- 
gress to pass such a law in regard to the 
matter before us. But when we are called 
upon to consti'ue statutes -claimed to be 
retroactive, the rule is firmly settled that we 
can only give them that effect when there is 
something on their face putting it beyond 
doubt that the legislature so intended; or, to 
express it in other words, the legislature must 
have expressly declared the statute to be 
applicable to past transactions, or the intent 
must appear by an unavoidable implication. 
No such inference can be drawn from tbe 
■statute before us. The first declai-ation is 
in the future tense, that a majority of the 
board shall have authority to transact busi- 
ness, and the second branch of the provision, 
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that no sucb proceedings shall be void or in- 
valid in' consequence of the absence of any 
one of the commissioners, has very natural 
reference to the exercise of the power granted 
for tbe future to a majority of the board. It 
is not by sucb language as this that titles 
defective on account of past transactions are 
cured. The language of a statute which so 
violates the rule of policy against retrospect- 
ive laws, as in effect to take the title from 
one man and give it to another, must be 
much more clear and explicit in stating that 
intent than the one under consideration. No 
fair and natural construction of its terms will 
justify attaching to it such an effect But 
if the section we have cited could be held to 
have a, retroactive effect, the case before us 
does not come within its purview; for it re- 
quires a board of tax commissioners to be 
in existence, and then provides that a ma- 
jority of that board can act. We have al- 
ready shown that, according to the allega- 
tions of the bill, no such board was in ex- 
istence; that none had ever been organized 
when the two commissioners assessed the tax 
and sold the defendant's property. The act 
of 1865 does not pretend to hold that the 
sale shall be valid where there is no board in 
existence, where one of the commissioners 
never qualified, and' where, consequently, no 
authority was ever vested in three which 
might be exercised by two. 

We are therefore of opinion that the orig- 
inal bill shows on its face that the complain- 
ant has no title to the property which he 
claims, of Tvhich he is in possession, and 
from which he has for several years receiv- 
ed the rents and profits. And as this shoW" 
ing accompanies the assertion of the legal 
title on which, he relies to defeat the appoint- 
ment of a receiver, that title can have no 
such effect. As the circumstances disclosed 
in the depositions are all such as should in- 
cline us to use the discretionary power of 
the court in favor of the appointment of a 
receive!*, the order will be made for such ap- 
pointment; and also for an injunction re- 
straining the defendants in the cross bill, 
Schenck and Bliss, from interfering with the 
receiver, or exercising control over the prop- 
erty, until the further order of the court. 

[NOTE, Subsequently, this cause came on 
for final hearing, and a decree was entered for 
complainant in the cross bill. Case No. 12,451. 
An appeal was then taken to the supreme court, 
but was finally abandoned, after the judgment 
of that court in Bennett v. Hunter, 9 Wall (76 
TJ. S.) 326. A motion was afterwards made by 
the defendants Sdienck and Bliss for an order 
directing the receiver to turn over to them the 
possession of the property, and the rents in his 
hands, on the ground that the party who ap- 
peals or files a supersedeas bond is entitled to 
have delivered to him any money or property in 
^e hands of a receiver, or in the custody or 
control of the court. The motion was overrulf.'d. 
Case No. 12,451.] 
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Case Uo. 13,451. 

SCHENOK T. PEAY et al.i 

PEAY V. SCHENCK et al. 

Circuit Court, E. D. Arkansas. April Term, 
1869. 

Taxatiox—Tax Sale— Statute — Repeal— Lien- 
holders — Tender. 

1. The act of July 20, 1868, declaring that 
acts performed by any two of the tax commis- 
sioners shall have the same effect as if per- 
formed by all three, though retrospective, is not 
therefore repugnant to the constitution. Such 
act does not give validity to the acts of two 
commissioners unless three were in office. 

2. A person appointed to an office without au- 
thority, and who never performed an official 
duty as such officer, is not an officer, de jure 
or de facto. 

3. Where an office is created and takes effect 
during a session of the senate, and a subsequent 
session of congress passes without the same be- 
ing filled, the president cannot make a valid 
appointment to such officer during a recess of 
the senate. 

4. A subsequent statute, inconsistent with 
or repugnant to a former statute, repeals it by 
implication. 

5. A court of equity will set aside a tax sale 
where there was fraud and collusion between 
the officer making the sale and the purchaser. 

6. Under the act of congress of Jime 7, 
1862, providing for the collection of direct 
taxes in insurrectionary districts, the penalty 
of 50 per cent could not be assessed on lands at 
the date of the apportionment of the direct tax. 
An assessment of the penalty simultaneously 
with the apportionment was unauthorized, and 
rendered void a sale for taxes under such as- 
sessment and apportionment. 

7. Congress may declare a forfeiture for non- 
payment of taxes that will take effect ipso 
jure. But the courts will not give it such con- 
struction unless the intention that such should 
be the effect clearly appears. 

8. A lien creditor of the owner of the fee is 
an "owner of the land," in the meaning of the 
act of 1862, and for the purpose of paying taxes 
on the land on which he has a judgment or at- 
tachment lien, or for the purpose of redeeming 
the same from tax sale. 

9. A lawful tender of the tax on lands to the 
officer authorized to receive it is tantamount to 
an actual payment, and divests the authority 
of the officer to sell the land for taxes. 

[This was a 1)111 in equity by Washington 
L. Sehenck against Gordon N. Peay and Cal- 
vin C. Bliss, and a cross bill by Gordon K. 
Peay against Washington L. Schenek and 
Calvin C. Bliss. The cause was heard upon 
a demurrer to the cross bill, and a motion 
on behalf of the plaintiff for an injunction 
and a receiver. An order was made for the 
appointment of a receiver and also for an in- 
junction restraining Schenek and Bliss from 
interfering with the receiver. Case No. 12,- 

1 [Published from copy furnished through the 
courtesy of Hon. Henry G. Caldwell, Circuit 
Judge. The syllabus is reprinted from a con- 
densed report of the case by Hon. John F. Dil- 
lon, Circuit Judge, in 1 Dill. 267. Partial re- 
ports are likewise contained in 10 Int. Kev. Rec. 
54, 2 Am. Law T. Hep. U. S. Cts. 112. 1 Chi. 
Leg. News, 363, and 11 Int. Rev. Rec. 22.] 



450. The cause is now before the court for 
final hearing.] 

Rice & Benjamin and T. D. W. Yonley,. 
for Schenek and Bliss. 

Watkins & Rose, Gallagher & Newton, and 
Stillwell, Wassell & Moore, for Peay. 

CALDWELL, District Judge. The opin- 
ion of the court, delivered in this case at the 
last term, by Justice Miller, on the motion 
for the appointment of a receiver, contains 
a statement of the case and the pleadings 
down to that time, and I shall content my- 
self with taking up the case where that 
opinion left it, I'egarding that opinion as the 
law of the case on all points covered by it. 

After the judgment of the court given 
on the motion to appoint a receiver, and on 
the 5th day of October, 1868, Sehenck filed 
an amended bill, in which he alleges that 
his infoi*mation in relation to the appoint- 
ment of a board of direct tax commissioners 
for this state was derived from hearsay, and 
not from official sources, and that the aver- 
ment in his original bill that said board of 
tax commissioners, as originally appointed, 
consisted of Hulings Cowperthwaite, Enoch 
H. Yance, and Daniel P. Tyler, was a mis- 
fake of fact; that on or about the 15th day 
of July, 1868, he caused further inquiry to 
be made as to when said board of commis- 
sioners was appointed, and of whom it con- 
sisted, and whether a full board of commis- 
sioners was in commission at the time of 
the opening of the tax office by Commission- 
ers Cowperthwaite and Vance, and found 
that the president, in* pursuance of the act 
of congress creating said board, "did, some 
time in July, 1864, during the recess of the 
senate of the United States, appoint and 
commission a board of direct tax commis- 
sioners for the district of Arkansas, consist- 
ing of the said Hulings Cowperthwaite. 
Enoch H. Vance, and Josiah Snow," each of 
whom qualified as required by law, "and that 
afterwards, to wit, in the month of Febru- 
ary, 1865, the names of the said Hulings 
Cowperthwaite, Enoch H. Vance, and Josiah 
Snow were regularly sent to the senate of 
the United States for confirmation, and the 
said Cowperthwaite and Vance regularly 
confirmed as such tax commissioners, and 
the said Josiah Snow rejected, and that 
thereupon Tyler was appointed by the pres- 
ident and confirmed by the senate." 

In his amended bill, Sehenck admits that 
"it is tnie, as set forth in complainant's 
original bill, that but two of said commis- 
sioners, to wit, Cowperthwaite and Vance, 
were present, acting or to act as such com- 
missioners, at the time of the opening of 
said tax office, or at any time until after 
the sale of the real estate mentioned in com- 
plainant's said original bill for the payment 
of the direct tax due thereon," but avers 
that, during all that time, there were three 
commissioners duly appointed and in com- 
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mission, and that in such case two might 
lawfully perform the duties and execute the 
powei*s confeixed hy the law on a hoard 
of three tax commissioners, "but that if this 
is not so, the defect in the title acquired 
by Bliss, by his purchase at the tax sale, 
growing out of the absence of one of the 
commissioners," is fully and completely cur- 
ed, and said title rendered valid, by the 
provisions of an act of congress approved 
March 3, 1865 [13 Stat. 301], entitled "An 
act further to amend an act entitled an act 
for the collection of direct taxes in the in- 
surrectionary districts, within the United 
States, and for other pm*poses, approved 
June seven, eighteen hundred and sixty- 
two," and an act entitled "An act concern- 
ing the tax commissioners for the state of 
Arkansas, approved July 20, 1868," as the 
same could or would have been had ' all 
three of said tax commissioners been pres- 
ent and acting from the time (of the open- 
ing of said tax office until after the sale of 
said property. Like averments in relation 
to the appointment of commissioners and 
the curative acts of congress are contained 
in the answers of Schenck and Bliss, re- 
spectively, to the cross bill filed by Peay. 

Peay, in his answer to the amended bill, 
admits that, some time in the summer of 
1864, and while congress was not in session, 
the president appointed Cowperthwaite, 
Vance,. and Snow tax commissioners for the 
district of Arkansas, but denied that Snow 
ever qualified as such commissioner in the 
manner prescribed by law, and denies -that 
there was, at any time before the sale for 
taxes of the property in question, "a full 
board of direct tax commissioners for the 
said district of Arkansas, duly appointed, 
commissioned, and qualified to act as such." 
In reference to the acts of congress relied 
on by Schenck as curing the defects in this 
title, Peay says these acts were procured by 
the exertions and fraudulent representations 
of Cowperthwaite, one of the tax commis- 
sioners, and Bliss, and sets out very mi- 
nutely the facts and circumstances connect- 
ing Cowperthwaite and Bliss with the pass- 
age of these acts, denies their validity, par- 
ticularly assailing the act of July 20, 1868, 
and denies that, if valid, they have the effect 
claimed for them. 

That section 3 of the act of March 3, 1865 
(13 Stat. 501), does not heal the infirmity in 
the tax title, has already been shown in the 
opinion of the court, deUvered by Justice 
Miller at the last term. Does the act of 
.Tuly 20, 1868 [15 Stat. 123], cure the defect? 
That act declares "that the acts and proceed- 
ings which have been had or performed by 
any two of the tax commissioners in and for 
the state of Arkansas, shall have the same 
force and effect, as if had and performed by 
all three of said commissioners," Unlike 
the act of 1865, this act is retrospective in its 
terms and operation, and this is the only 
difference between this act and the third sec- 
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tlon of the act of 1865. It is earnestly in- 
sisted by defendants' counsel that this -act 
is unconstitutional; that though states may 
(when not prohibited by their constitutions) 
pass retrospective laws, congress cannot. 
There is no such distinction as is here at- 
tempted to be made. The power of con- 
gress to pass laws on subjects within the 
acknowledged scope of the constitutional 
grant of legislative power is not restricted 
to laws prospective in their operation. 
Many reti-ospective statutes have been pass- 
ed by congress, and whenever their power 
to do so has been questioned, it has been 
sustained. U. S. v. The Peggy, 1 Cranch 
[5 U. S.] 103; Sampeyreac v. iJ. S., 7 Pet. [32 
U. S.] 222; The Prize Cases, 2 Black [67 U. 
S.] 670-071. 

Without undertaking to define the hoimd- 
aries of legislative power in this direction, it 
is sufficient to say that this act is not obnox- 
ious to the constitutional objections brought 
against it See opinion in this case at last 
term. [Case No. 12,450.] The legal effect of 
the act is to give to the official action of two 
commissioners "the same force and effect, as 
if had and performed by all three of said com- 
missioners." This act does not dispense with 
the necessity of "a board of three commission- 
ers," but simply provides that the acts "of any 
two of the tax commissioners" shall have the 
same force and effect as if had and performed 
by "ah. three of said commissioners." Before 
the complainant can be benefited by this act, 
it must appear that "all three of said commis- 
sioners" had an official existence at the time 
the material acts were performed by the tv\'o 
commissioners which, it is claimed, resulted in 
divesting the defendants' title to the propeity 
in question. It is alleged in all the pleadings, 
and conceded in the argument, that the ap- 
pointments of Gowpei-thwaite, Vance, and 
Snow, as direct tax commissioners for the dis- 
trict of Arkansas, were the first and original 
appointments to that office; that they were 
made in "the recess of the senate," and "when 
congress was not in session," and without the 
advice and consent of the senate. 

In the documentary evidence submitted by 
the complainant are what purport to be copies 
of the first commissions issued to these com- 
missioners. They bear date July 5, 1864, and 
recite that the appointment is made "by and 
with the advice and consent of the senate." 
This recital in the commissions, it is conceded 
at tlie bar, is a mistake. The appointments 
were made in July, 1864, in the recess of the 
senate, and the same parties nominated to the 
senate for confii*mation, in February, 1865, 
when two of them, Vance and Cowperthwaite, 
were confirmed, and Snow rejected, and Tyler 
was thereupon nominated to and confirmed by 
the senate. On the 25th of August, 186^:, 
Snow took the oath of office re'quired by law, 
and on 9th of September of the same year he 
filed a bond which it appears was never ap- 
proved by the secretary of the treasuiy as re- 
quired by the 5th section of the act of 1862.. 
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Snow never reported for duty, never di-ew any 
salary as such commissioner, and never did 
any act under or by virtue of his appointment 
as such commissioner, and was not in the dis- 
trict from the date of his appointment until 
the spring of 1868, which was long after the 
collection of the tax had been suspended, and 
the office of the tax commissioners closed. 

1. Under this state of facts, was Snow a di- 
rect tax commissioner for the district of Ar- 
kansas? It is conceded that, if Snow was de 
facto in the exercise of the duties of the office 
of commissioner, his official acts as such de 
facto commissioner would be as valid as if 
he had a valid appointment to the office. But, 
to make him an officer de facto. It is not enough 
to show a void commission, but it must also 
appear that he was de facto in the exercise of 
the duties of his office: An officer de facto is 
one who performs the duties of an office with 
apparent right, and under claim and color of 
appointment, but without being qualified in 
law so to act. A person who has no legal ti- 
tle to an office, and who has never performed 
a single duty pertaining to such office, is not 
an officer, either de facto or de jure. See 
Bouv. Law Diet. tit. "De Facto," and authori- 
ties there cited. Snow never fully qualified. 
His bond was never approved. He never ex- 
ercised or performed, or attempted to exercise 
or perform, a single duty or function as such 
commissioner, and never v^sls within the ter- 
ritorial limits of his official jurisdiction. The 
fact that his name had ever been used in con- 
nection with the office was unknown to the 
purchaser at the tax sale for more than three 
years after the purchase. When one, under 
color of right, exercises tlie duty of a public 
office, he is an officer de facto, and his acts 
are held valid, as respects the rights of third 
persons, and as concerns the public, to prevent 
a failure of justice. This rule extends only 
to prevent mischief and injury to such as con- 
fide In the acts of persons so acting without 
right 7 Johns. 549; 7 Serg. & K. 386. In 
this ease Bliss did not purchase on the faith 
of Snow being an officer, either de facto or de 
jure. He never had the reputation of being 
such an officer. More than a year after the 
purchase. Bliss and his grantee come into court 
and base their title to the property in ques- 
tion on the acts of Cowperthwaite and Vance 
alone, and allege that they were the only com- 
missioners in office. They do not now claim 
any right or title by virtue of any act of Snow 
as commissioner, because he never performed 
a single official act. They must, then, in order 
to meet the requirements of the act of July 20, 
1868, show that he was an officer de jure. 
Have they done so? 

2. The office in question was created by the 
fifth section of the act of June 7, 1862 (12 Stat. 
422), which provides that "the president of the 
United States, by and with the advice and 
consent of the senate, may appoint a board of 
three tax commissioners for each of said states 
in which such insurrection exists." No ap- 
pointment of such commissioners was made for 



this district at that or the subsequent session 
of congi-ess; but in July, 1864, after congress , 
had adjourned, and in the recess of the senate, 
the president appointed Snow a "direct tax 
commissioner for the district of the^tate of Ar 
kansas." It will be remembered that this was 
the first or original appointment to this office. 
The complainant relies upon this commission 
to establish title in Snow to the office. It is 
objected that the commission is void, and in- 
vested Snow with no title to the office. If the 
president did not have authority to make the 
appointment in the time and manner that he 
did, his commission amounts to no more than 
if it had emanated from the secretary of the 
treasury, or any other officer acting without 
authority in the premises. In either case, it 
might be "color of office," that would make the 
acts of Snow, if he had performed any, good 
as a de facto officer; but in neither case would 
the commission alone prove title in Snow to 
the office, or entitle him to be regarded as sucii 
officer in law. If the president had the au- 
thority to make an original appointment to 
this office when the senate was not in session, 
that authority must be found in the constitu- 
tion. It is not to be found in the act creating 
the office, or in any other act of congress. The 
constitutional provisions on the subject of the 
president's power to appoint are: First, that 
he shall nominate, and by and with the advice 
and consent of the senate, shall appoint, all 
officers whose appointments are not otherwise 
provided for in the constitution, and which 
shall be established by law; second, that the 
president shall have power to fill all vacancies 
that may happen dm-ing the recess of the sen- 
ate by gi-anting commissions which shall ex- 
pire at the end of the next session. Const, 
art. 2. § 2. 

It is not pretended that, under the first of 
these clauses, an appointment by the presi- 
dent, without the "advice and consent of the 
senate," would be of any validity. It is un- 
der the second clause that the validity of 
Snow's appointment is attempted to be sus- 
tained. The question turns upon the con- 
struction of the words, "vacancies that may 
happen during the recess of the senate." The 
office to which he was appointed was cre- 
ated by an act of congress two years prior to 
his appointment. There had been two ses- 
sions of congress, and the office had not pre- 
viously been fiUed. It seems clear that this 
was not a vacancy that happened during the 
recess of the senate. The office was created 
and went into effect whUe the senate was in 
session. The vacancy, if that term is at all 
appropriate in this connection, was created 
by congress, and existed while the senate was 
in session, and therefore did not "happen dur- 
ing the recess of the senate." It may have 
existed, but did not happen, during the recess 
of the senate. 

The following is Mr. Webster's definition 
of the word "happen": "First. To come by 
chance; to come without previous expecta- 
tion; to fall out. Second. To take place; to 
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occur," And the same learned lexicographer, 
in giving a definition to the word "vacant," 
says, among other things: "Vacancy adds 
the idea of a thing jiaving been previously 
filled." 

The question of the proper construction of 
this clause of the constitution has frequently 
been referred by the executive department of 
the government to the attorney general. The 
facts in the cases referred to have been vari- 
ous, and the opinions not always such as can 
be reconciled. The identical question here 
raised was referred by Mr. Polk in 1845 to* the 
then attorney general, Mr. Mason, who made 
the following response: "The only question 
involving executive authority and action is, 
TBave you now, in the recess of the senate, the 
power to appoint the district judge, the district 
attorney, and the marshal whose offices -were 
created by the act entitled "An act supple- 
mental to the act for the admission of the 
states of Iowa and Florida into the Union," 
approved March 3, 1845?' The question has 
often occurred, and the interpretation of the 
constitution has been so well established, that 
I cannot doubt on it If vacancies are known 
to exist during the session of the senate, and 
nominations are not then made, they cannot 
be filled by executive appointments in the 
recess of the senate. And the rule is the 
same where offices are created by law taking 
efCeet during the session of the senate, and 
no nominations are made," 4 0pp. Attys. 
Gen. TJ. S, 361, And the opinion of the su- 
preme court of Illinois (People v, Forquer, 1 
Breese, 104) is not less pointed and direct. 
Mr. Sergeant, in his work on Constitutional 
Law (page 373), and Judge Story, in his work 
on the Constitution (section 1559), in com- 
menting on this clause of the constitution, 
quote, in a manner, to imply approval, the 
action of the senate in 1822, when that body 
declared "the word 'happen' had relation to 
some casualty not provided for by law," and 
that, "if the senate be in session when offices 
are created by law which have not as yet 
been filled, and nominations are not then 
made to them by the president, he cannot ap- 
point to such offices during the recess of the 
senate, because the vacancy does not happen 
during the recess of the senate," and that, 
"in many instances where offices are created 
by law, special power is on this very account 
given to the president to fill them during the 
recess," and it is added "that in no other in- 
stances had the president ffiled such vacant 
offices without special authority of law." 

It would be a work of supererogation for 
me to go into a lengthy argument and cita- 
tion of authorities on this question, after the 
learned and exhaustive opinion recently de- 
livered on the question by Judge CadwaUader, 
of the distiict court of the United States for 
the Eastern district of Pennsylvania. Case 
of the District Attorney [Case No. 3,924]. 1 
am satisfied to rest my opinion on the au- 
thority of that case. It is a judicial exposi- 
tion of the clause of the constitution in ques- 



tion, pronounced, as the opinion itself shows, 
after full argument and a careful considera- 
tion of the question, both on principle and 
authority, and is justly entitled to great 
weight. 

The office to which Snow was appointed in 
the recess of the senate, having been created 
and not filled at the session of congress at 
which it was created, nor at the next subse- 
quent session of that body, his appointment 
was without authority of law and void; 
and Snow not being a commissioner, either 
de jiu:e or de facto, it follows that there w6re 
but two commissioilers in office, or acting as 
such, during the time the proceedings were 
had under and by virtue of which the com- 
plainant claims title to the property in ques- 
tion, and that his title is void for that reason, 
I have previously shown that the act of July 
20, 1868, could have no operation unless it 
was established that "all three of said com- 
missioners" were in office during the time 
mentioned. For myself, I would be satisfied 
to rest the decision of this case on this point j 
but, as there are many other cases of the 
same character pending in this court in which 
the pleadings and proof may not present this 
question, and as the other questions in this 
ease, that must arise in the cases yet to be 
tried, have been elaborately argued by coun- 
sel, who are also counsel in the other cases, 
and it is desired to have the opinion of the 
court upon them, regarding this as a test 
case, I win proceed to dispose of the other 
questions. 

3. Peay, in his cross bill, charges a con- 
spiracy and combination, on the part of the 
defendant Bliss and one of the tax commis- 
sioners, to deprive him of his property by 
fi"audulent,' illegal, and oppressive means, 
and that the tax title in question was acquired 
in consequence of that agreement, and by the 
grossly illegal and fraudulent action of the 
commissioners and Bliss. And he also al- 
leges and relies upon various Irregular and il- 
legal acts in the proceedings of the tax com- 
missioners, which will be noticed hereafter. 
The particular acts relied upon to establish 
fraud are set out in great detail, and to sup- 
port these averments the depositions of some 
30 or 40 witnesses have been taken and read 
on the hearing, Schenck and Bliss deny the 
allegations of fraud, and rest on that denial. 
The depositions on this point establish these 
facts: That Cowperthwaite came to Little 
B.oek, in the capacity of tax commissioner, 
some time in the winter of 1864^-65; tiiat he 
and his co-commissioner, Vance, soon after 
opened an office, and proceeded to apportion 
the direct tax on the real estate within the 
corporate limits of that city; that about that . 
time Bliss and Cowperthwaite became very 
intimate; that Bliss was much of the time in 
the office of the tax commissioners, and had 
the freedom of the office, and access to the 
tax books and papers pertaining to the office, 
a privilege that was denied to others; that 
Cowperthwaite assumed the sole control and 
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management of tlie business of tlie office, 
his eo-commissioner, Vance, acting under his 
directions, and having little or nothing to say 
in the conduct of the business; that Cow- 
perthwaite annoimced and gave out that 
owners of property must appear in person to 
pay their taxes, and that he adhered to this 
rale and refused to receive taxes except when 
tendered by the owners of the property in 
proper person, though in a few instances it 
was relaxed for the benefit of favored par- 
ties; that he also gave out that it would be 
regarded as a military offense by the com- 
manding genei-al of the department for any 
one to attempt to pay the taxes on propei-ty 
when the owner was absent, engaged in the 
Rebellion, or within the rebel lines, and the 
defendant in this case was in that predica- 
ment; that the effect of this threat in the 
then disturbed and unsettled condition of 
this country, where military authority was 
paramount and martial law prevailed, was to 
deter agents and other persons from paying 
or offering to pay the taxes on the property 
of their principals and friends, and that, but 
for the fear and terror thus inspired, little or 
none of the property taxed would have been 
delinquent or gone to sale; that he refused to 
permit the owners of property to pay their 
taxes, unless they appeared in person and 
produced their title papers, or other evidence, 
to satisfy him that they were the legal own- 
ers of the property in 1861, holding that no 
person engaged in the Rebellion could make 
a valid conveyance of his property, and that 
the grantee of such a person could not pay 
the taxes upon the property; that he de- 
clared the spirit and Intention of the direct 
tax law was to sell the property, and not to 
collect the tax, that it was "the twin sister 
of the confiscation law, and more complete 
in its opei-ation"; that his official action was 
in consonance with his undei-standing of the 
object and purposes of the law; that in Feb- 
ruary, 1865, Cowperthwaite went to Wash- 
ington city; that, when he returned, some 
time in March, he brought with him a copy 
of the act of March 3, 1865, and stated that 
he drew the act, and had it passed, and that 
he went to Washington for that purpose; 
that about the time of his return from TS''ash- 
ington, the purpose of Bliss to purchase large- 
ly at the coming tax sale on the 4th of May 
became known; that Bliss, at that time, 
was confessedly without means or property 
of his oTvTi, and stated that the money to 
make the proposed purchases at the tax sale 
was furnished by "other parties"; that Cow- 
perthwaite stated he was tendered a position 
in Virginia, but that he took that of tax com- 
missioner for this state "because he could 
make more money here"; that, when a wit- 
ness requested Bliss to permit him to bid in 
at the tax sale, without competition, a cer- 
tain parcel of property for the owner, who 
was absent, Bliss told him he could not con- 
sent to do so, because he had agreed to bid 
it in for one of the tax commissioners; that 



Bliss was the chief bidder at the tax sale, 
where his bids amounted to $27,690 for prop- 
erty valued at ?209,000, the taxes upon 
which, after adding penalty of 50 per cent., 
interest, and costs, were §460.51, and the 
yearly rents of which, at that time, were 
$29,500. And the evidence tends to show 
that certificates of purchase were issued to 
Bliss, and that he was put into possession of 
the property pin-chased by him by the mar- 
shal, by virtue of writs of possession issued 
by the commissioners, in accordance with the 
provisions of section 1 of the act of 1865, be- 
fore he had paid his bids for said propei-ty,. 
and that he finally paid his bids on some of 
them with money realized out of the rack 
rents, then prevailing in this city, consequent 
on the presence of a large army with its at- 
tendant train of camp followers, which he re- 
ceived as lessor of the property after he was 
put in possession. Bliss, in his answer to the 
cross bill, denies that the certificates of pur- 
chase were delivered before he paid his bids, 
but he does not deny that he was put in pos- 
session before the bids were paid, and he 
"admits that a portion of said purchase mon- 
ey was realized out of the rents of said prop- 
erty, but he avers that the greater portion 
thereof was paid out of means other than 
said rents." But this denial relates to th& 
rents of the propeity here in suit, and is not 
inconsistent with the supposition that the 
balance of the money was derived from the 
rents of other property purchased by him at 
the tax sale and not embraced in this case. 
Opposed to the mass of depositions establish- 
ing these facts is the answer of Bliss, vmsup- 
ported by a single witness. The commis- 
sioners, and Cowpei-thwaite particularly, who 
could, if the facts would warrant them or him 
in so doing, deny or explain this evidence and 
these suspicious circumstances, and repel the 
Inference of fraud justly dedueible therefrom, 
are not brought on ttie stand. 

Enough has been shown to overthrow the 
answer, and warrant a reasonable and just 
conclusion against the defendants in the cross 
bill on this issue, in the absence of explana- 
tion or contradiction, which it was in their 
power to make if the facts would warrant it; 
and, not having made it, or offered to do so, 
the court cannot do otherwise than adopt the 
conclusion to which the proof tends. Section 
3 of the act provides: "It shall be lawful for 
the owner or owners of said lots or parcels of 
land, within sixty days after the tax commis- 
sioners herein named shall have fixed the 
amount, to pay the taxes thus charged." Of 
com"se, this section does not require owners 
to appear in pei-son to pay their taxes, or to 
produce proof of title as upon a ti-ial in eject- 
ment, or to show that thej' owned it anterior 
to the passage of the confiscation laws; and 
yet the commissioners, on their own motion, 
added all these onerous and extraordinaiy 
requirements as conditions precedent to the 
right of the owners to pay their taxes. 
Agents, attorneys in fact, tenants, lien ered- 
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Itors, and otliers, who during this 60 days 
sought to pay taxes for their principals, debt- 
ors, or friends, as the case might be, were 
denied the right so to do. And in this very 
■case the taxes on the property sold were twice 
tendered by lien creditors before the sale. 
Not only so, but to prevent the payment or 
tender of taxes by agents and others for ab- 
sent owners. Commissioner Gowperthwaite 
gave out that an effort on their part so to do 
would be regarded as a military ofiEense, to be 
punished summarily and with the rigors of 
martial law,— an intimation, under the cU'Cnm- 
stances, entirely effectual to accomplish the 
-end desh-ed. And of all this Bliss not only 
had notice, but it is a fair inference firom the 
proof that he connived at, counseled, and abet- 
ted these illegal proceedings, in order that he 
might have an opportunity to bid the propertj' 
in at the tax sale, and that, m this enterprise, 
he had the active aid and co-operation of at 
least one of the commissioners. For, while- 
the proof is overwhelming as to the illegal 
and oppressive action towards property own- 
ers, it also shows that the action of said com- 
missioner toward and with Bliss was equally 
illegal for its gross partiality and favoritism. 
It was not illegal for them to give Bliss- the 
freedom of their office, if they chose to do so, 
nor to permit him to examine the tax books, 
because all persons had that right, though it 
seems to have been denied to some persons at 
least; but it was illegal and fraudulent for 
them, or either of them, to engage Bliss to 
purchase property for them at the tax sale, 
and to put him in possession of property bid 
in by him at tlie tax sale before he had paid 
his bid therefor, and for the purpose of en- 
abling him to pay such bid out of the rents 
of the very property itself. 

In reviewing these proceedings, it is just 
and proper that we should take into consider- 
ation that, at the time they were had, this 
city was in fact a military camp in "enemy's 
territory"; that the Rebellion was then fla-, 
grant, and all loyal men were earnestly hoping 
and working for its overthrow. Ajid it is 
not smrprising to find that men fuU of patri- 
otic ardor, acting under such circumstances, 
should have their judgments warped, and 
deem it to be a personal or official duty to do 
many things to which the law cannot lend Its 
sanction. Indeed, it would be remarkable if 
proceedings of this kind, had under such cir- 
cumstances, and considering that the persons 
to be principally affected by them were ab- 
sent, engaged in. the Kebellion, or within the 
rebel lines, should be marked ■With that regu- 
larity, and that fairness and regard for the 
rights of properly owners, that ordinarily 
characterize such proceedings in peaceful times 
and settled communities. 

While these facts may, in one aspect of the 
case, be considered in explanation and f xtenu- 
ation of the commissioners' action, they can- 
not impart legal sanction to such proceedings. 
Congress, looking to the difficulty attending 
the collection of the taxes under such circum- 
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stances, made this law imprecedentedly rigor- 
ous in its provisions. But the commissioners 
could not add to its rigors, or confederate with 
others for that purpose. They were civil offi- 
cers, intrusted with the execution of a naked 
power, under a statute that plainly defined 
their duties. They were to apportion and col- 
lect the tax according to law, and, if the tax 
was not paid, seU the property in the manner 
pointed out by the statute.' If the law did 
not reach a certain class of taxpayers as ef- 
fectually, in their opinion, as the demands of 
the occasion required, they could not supply 
the defect by any action of their own. It was 
no part of their duty to punish rebels. "The 
power of punishment is alone through the 
means which the law has provided for that 
purpose, and, if they are ineffectual, there is 
an immunity from pimishment, no matter how 
great an offender the individual may be, or 
how much his crimes may have shocked the 
sense of justice of the country, or endangered 
its safety." Mr. Justice Davis, in Ex parte 
Milligan, 4 Wall. [71 U. S.] 119. They could 
not la^vfuUy make any distinction, in their 
official action, between a rebel and a loyal 
man, except where the law made such distinc- 
tion, and that it did not do untU the point of 
redemption was reached. It is the act, and 
not -the motive, that constitutes fraud in law, 
in many cases, and in proceedings of this kind 
fraud may exist without any mercenaiy mo- 
tive on the part of the officer. The arrange- 
ment between one of the commissioners and 
Bliss, that Bliss should purchase a certain 
parcel of property for "the commissioner at 
the tax sale, may have been made without any 
intention in fact to defraud, in a moral sense, 
the owner of the property or the govei-nment, 
and yet, in law, such a purchase would be 
fraudulent and void, both as to the govern- 
ment and the owner of the property. Consid- 
erations of public policy forbid such a pro- 
ceeding, because the direct and necessary 
tendency is to encourage and invite liaudulent 
action. Chandler v. Moulton, 33 Vt 245, and 
cases there cited. "The sale is open to all 
except the commissioners themselves, who are 
the vendors, and cannot therefore both buy 
and fell." Fox v. Cash, 1 Jones [11 Pa. St.] 
207. 

Though the commissioners acted without 
expectation of pecuniary advantage to them- 
selves, but animated by a desire to punish 
rebels and advance the interests of Blibs, yet, 
if the accomplishment of these ends involv- 
ed a breach of legal and official duty, to 
which Bliss was pri-vy, such action is, in law, 
fraudulent and void. For, in addition to those 
acts which are held to constitute actual moral 
fraud, any act of omission or commission, 
contrary to legal or. equitable duty, trust, or 
confidence, justly reposed, and which is in- 
jurious to anotlier, though it falls short of 
moral fraud, is within the remedial jurisdic- 
tion of a court of equity. Will. Eq. Jur. 347; 
Kerr, Fraud & M. 2. The result of such ac- 
tion was not the less injurious and oppressive 
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to tliose who sufiFered by reason of it than if 
it had been prompted by the most mercenary 
or corrupt motive. Public officers cannot use 
their official position, and exceed the limits of 
their jm-isdiction or authority, to advance the 
interests of one citizen at the expense of the 
legal rights of others; and where such ac- 
tion is participated in by the party to be 
benefited thereby, the sanction of a court of 
equity cannot be invoked for its protection. 
It is a maxim of the law that fraud vitiates 
everytliiug. Tax sales are not excepted from 
the operation of this maxim. On the con- 
trail', it is said, a more rigid scrutiny into 
their fairness is demanded, because of the 
gross inadequacy of the price usually paid at 
such sales, and the great inducements held 
out for the perpetration of fraud in the con- 
duct of them. Blackw. Tax Titles, 396. 
And what is here said applies with redoubled 
force to a tax sale had under the circumstan- 
ces this was- 

To conclude this branch of the ease, my 
opinion is that these proceedings, including 
the sale of the property to Bliss, are marked 
by such and so many flagrant violations of 
law and official duty, and such systematic, 
unwarranted, and oppressive action against 
the owners of property to defeat the payment 
of taxes, and such marked and unauthorized 
favoritism to Bliss, and so many circumstan- 
ces tending to show collusion between the 
commissioners, or one of them, and Bliss, 
that no court of equity can fail to put its seal 
of condemnation upon the tax sale, and stamp 
it as fraudulent and void. And in this con- 
clusion I am supported by the opinion of the 
court, delivered by Justice Miller at the last 
term, on the motion for a receiver, where it 
is said: "This application is urged upon the 
ground * * * that the title of the defend- 
ants is not only void in law, but that the tax 
proceedings were accompanied with such pos- 
itive acts of fraud on the part of Bliss and 
one of the tax commissioners, that for these 
reasons alone the sale should be held to be 
void; and these allegations of the bill are 
well supported by depositions taken in the 
suit." I may add that many depositions, 
tending sti'ongly to strengthen this conclu- 
sion, wore read on the final hearing that 
were not then taken, and of course were 
not read on the motion to appoint a receiver. 
Schenck, having confessed in his answer that 
he is not a bona fide purchaser for a valu- 
able consideration. Is affected equally with 
Bliss by this fi-aud. 

4. But, granting that there was a full board 
of tax commissioners, and that the tax pro- 
ceedings were free from fi-aud, were they oth- 
erwise regular and valid? Before proceeding 
to notice the several points relied on as in- 
validating the sale, it is necessary to deter- 
mine what weight, as evidence, shall be given 
to the certificate of purchase. The seventh 
section of the act provides that the purchaser 
shall "be entitled to receive from said com- 
missioners their certificate of sale, which said 



certificate shall be received in all courts and 
places as prima facie evidence of the regular- 
ity and validity of said sale and the title of 
the purchaser." And the following provi- 
sion occurs at the end of the same section: 
"And provided further, that the certificate of 
said commissioners shall only be affected as 
evidence of the regularity and validity of sale 
by establishing the fact that said property 
was not subject to taxes, or that the taxes 
had been paid previous to sale, or that the 
property had been redeemed according to the 
provisions of this act." The case has been 
argued on the assumption that the two claus- 
es in this section above quoted embraced all 
the statutory provisions on the subject. Un- 
der this clause the existence of the facts 
(1) as to whether the property was subject to 
the taxes, (2) whether the taxes had been 
paid, (3) whether the property had been re- 
deemed, are left open to be questioned- If 
the property was subject to the tax under the 
law, and the tax was not paid, and the prop- 
erty not redeemed, and the certificate is reg- 
ular on its face, is there any other matter or 
thing so vital to the authority of the govern- 
ment, to sell land for taxes, or to the rights 
of the delinquent owners of property, that 
congress may not declare they shall be con- 
clusively presumed to have taken place? See 
1 Greenl. Ev. §§ 15-17, 32; Murray's Lessee v. 
Hoboken Land Co., 18 How. [59 U. S.] 272. 
The right of a state legislature to declare 
such a presumption in this class of cases has 
been denied by the supreme court of Indiana 
(White V. Flynn, 23 Ind. 46), and doubted, 
at first, in Iowa (Allen v. Armstrong, 16 Iowa, 
50S; Adams v. Beale, 19 Iowa, 61), and after- 
wards its application denied, when the deed 
on its face shows a noncompliance with the 
requirements of thelaw(Boardman v. Bourne, 
20 Iowa, 134), and finally declared not to be 
within the constitutional power of the legis- 
lature (Corbin v. Hill, 21 Iowa, 70). The 
, court of appeals of Virginia, in commenting 
on this clause of the act of congress, says: 
"It- cannot apply to a ease where the defect of 
authority is apparent on the face of the cer- 
tificate." Turner v. Smith, 18 Grat. 837. See 
Cooley, Const. Law, 367-369, and cases there 
cited; also cases cited in Brightly, Fed. Dig. 
p. 51, § 15. 

If the determination of this question was 
necessary to the decision of the case, I should 
not be prepared to admit that the clause in 
question was repugnant to the constitution, 
but, holding, as I do, that it has been repealed, 
any discussioA of the constitutional question 
is rendered unnecessary. By the second sec- 
tion of the act of March 3, 1865 (13 Stat. 501), 
the president was authorized and required to 
issue patents to the holders of these certifi- 
cates. By the sixth section of a joint resolu- 
tion passed February 25^ 1867 (14 Stat. 568), 
the section of the act last referred to was re- 
pealed, and it is enacted that "certificates of 
sale shall be received in all courts and places 
as prima facie evidence of the regularity, and 
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validity of said sale, and of the title of the 
purchaser or purchasers under the same, as 
provided in section 7" of the original act; 
whidi provision I have already quoted. This 
is the last statute in point of time, and must 
control: If two inconsistent acts he passed at 
different times, the last is to be oheyed, and 
is, by implication, a repeal of all prior stat- 
utes, so far as it is contrary and repugnant 
to them. The last clause of the seventh sec- 
tion of the act of 1882 and this joint resolution 
are repugnant, and both caimot stand. If the 
certtflcates are prima facie evidence only, they 
cannot be conclusive, and if they are conclu- 
sive, they are more than prima facie evidence 
of a fact. And that it was the intention of 
congress to supersede the last proviso to sec- 
tion 7 is plainly shown by the declaration in 
tlie joint resolution, that they "shall be prima 
facie evidence as provided in section 7" of the 
act of 1862. Now, it is provided, in the body 
of that section, that they "shall be prima facie 
evidence." How could congress more clearly 
declare its intention to adopt this provision of 
the section as the rule determining the force 
of these certificates as evidence? Where two 
statutes were passed on the same day, one lim- 
iting a judgment lien to two years, and the 
other extending it to five, and a statute passed 
two years afterwards recognized the former 
statute as existing and in full force, it was 
held it would prevail over the latter, by force 
of such legislative recognition. Planters' Bant 
V. Black, 11 Smedes & JI. 43, And see Sedg. 
St & Const. Law, pp. 125, 129, 415; V. S. v. 
Irwin [Case No. 15,445]; Johnson v. Byrd [Id. 
7,376]. 

5. The fii-st objection taken to the regularity 
and validity of the proceedings of the commis- 
sioners is that the levy and apportionment of 
tax was 50 per cent, in excess of the amount 
the law authorized the commissioners to im- 
pose. It appears affirmatively that the com- 
missioners, in addition to the per centum of 
tax they were authorized to apportion on the 
lands in the state, added thereto, at the time 
the apportionment and assessment was naade, 
a penalty of 50 per cent, thus impcsing on 
owners of property a. penalty equal to one- 
half of their taxes before they were in de- 
fault and before, indeed, they had had an op- 
portunity to pay, or could possibly have paid, 
their taxes. This penalty was imposed simul- 
taneously with the apportionment of the tax, 
and no property owner was permitted to pay 
his tax without also paying this penalty. The 
first and second sections of the act, so far as 
they relate to a penalty, do no more than fix 
the hability of the land for the penalty of 50 
per cent in the event of delinquency. It is no- 
where said it shall be charged and collected 
simultaneously with the tax, and before the 
owner has made default in the payment of his 
tax, or the land has become delinquent On 
the contrary, the third section of the act ex- 
pressly provides that at any time within 60 
days after the "tax" is apportioned, the owner 
"may pay the tax," and obtain a receipt that 



will discharge his land "from said tax," the 
word "penalty" not occurring in the section, 
and for the obvious reason that it would be 
out of place there, and, if it did- not render the 
section repugnant to the constitution, would 
make it repugnant to natural justice and com- 
mon right; and courts will not give to a stat- 
ute a construction that wiU work such results, 
If it is susceptible of any other. A penalty 
Is a punishment imposed by statute as a con- 
sequence of the commission of some act pro- 
hibited by law, or the omission to do some act 
or perform some duty required by law. What 
act had the owners of property done, or what 
had they omitted to do, that a penalty should 
be inflicted upon them simultaneously with 
the levy and apportionment of the tax, and be- 
fore they could have paid it, if they iiad been 
ready and desirous so to do? Before a court 
would give a statute such a constmction, it 
would have to be so clear, explicit, and manda- 
tory in its terms as to leave no roo.m for any 
other reasonable intei-pretation. But, taking 
the whole statute together. It Is plain the in- 
tention was that the penally should take effect 
and become an absolute charge upon the land 
after, and not before, default was made in the 
payment of the tax. The third and seventh 
sections of the act "when taken together, show 
this intention. The third provides the owner 
may, at any time within 60 days after the 
apportionment "pay his tax," and the seventh 
section declares that "in case tie taxes on 
said land are not paid as provided for in the 
third section" of the act, then the commission- 
ers may sell the land for the "taxes, penalty, 
and costs." The word "penalty" is carefully 
and properly omitted from the third section 
and in the first clause of the seventh section; 
and when it oceiurs in the first and second sec- 
tions of the act it is used to fix the liability 
of the land for the penalty that may be in- 
cun-ed by delinquency, and upon default of 
payment; and when it occurs in the seventh 
section, it is to authorize a sale for the tax, 
penalty, and costs, default having previously 
been made in the payment of "the taxes on 
the land," "as provided for in the third sec- 
tion" of the act. Any other consii-uction 
would, in effect make the penalty a part of 
the tax, and would be tantamount to a pro- 
vision that the direct tax apportioned among 
the several states should, in the states In in- 
surrection, be 50 per cent greater than the ai> 
portionment made "according to their respect- 
ive numbers," as reVjuired by the constitution 
If an act of congress admits of two inter- 
pretations, one of which brings it within, 
and the other presses it beyond, their con- 
stitutional authority, the courts will adopt 
the former construction. U. S. v. Combs, 
12 Pet [37 U. S.] 72. The provision of the 
constitution, in relation to the apportionment 
of direct taxes gives to congress no power 
to discriminate between the states. The 
provision is mandatory. "It shall be appor- 
tioned according to their respective num- 
bers." But it is said this is a penalty. Pen- 
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alty for what? Can congress apportion 
among the several states, according to their 
respective numbers, a direct tax, and then, 
as to some of the states, declare "a penalty 
of 50 per centum of said tax is hereby add- 
ed thereto"? In the case supposed, what 
■would be the difference between the tax 
and the penalty? Both are imposed at the 
same time, assessed at the same time, col- 
lected at the same time, and no possible es- 
cape from either except by payment. The 
tnith is, in the case supposed, it would be 
an excessive apportionment of the direct 
tax, and calling it a penalty would not make 
it any the less an excessive apportionment 
of the tax. "Is the proposition to be main- 
tained that the constitution meant to prohib- 
it names and not things?" Chief Justice 
Marshall, in Craig v. State of Missouri, 4 
Pet. [29 U. S.] 438. "The legal results would 
be the same, for what cannot be done di- 
rectly cannot be done indirectly. The con- 
stitution deals with substance, not shad- 
ows." Mr. Justice Field, in Cummins v. 
State of Missouri, 4 VTalh [71 V. S.] 325. 
But it is said this penalty was imposed in 
order to defi-ay the enhanced expenses at- 
tending the collection of the tax in the 
states in insurrection, and that the insur- 
rection itself is a sufficient justification for 
such action, and will warrant the court in 
giving the statute the construction claimed 
for it. 

As to the first proposition, it is a sufficient 
answer to say that the constitution of the 
United States expressly declares that "direct 
taxes shall be apportioned among the sev- 
eral states according to their respective mim- 
bers," and not according to the expense or 
difficulty of collecting the same in the sev- 
eral states. Much stress in the argument 
was laid on the fact of rebellion, and the 
act in question being, as it was said, a 
"war measure," which counsel assumed 
operated to exempt this act and the proceed- 
ings of the tax commissioners, the one from, 
those canons of construction of universal ap- 
plication in the intei-pretation of statutes, 
and the other from the application of those 
rules and principles of law by which the 
validity of tax sales are universally tested. 
The use attempted to be made in this case 
of "war measures," and that indefinite quan- 
tity known as the "war power," would put 
such measures above all constitutional re- 
straint, and those engaged in their execution 
above all law. This erroneous doctrine has 
been emphatically condemned and put at 
rest by the supreme court. "The constitu- 
tion of the United States is a law for rulers 
and people, and covers with the shield of 
its protection all classes of men, at all 
times and under all circumstances. No doc- 
trine involving more pernicious consequences 
was ever invented by the wit of man than 
that any of its provisions can be suspended 
during any of the great exigencies of govern- 
ment. Such a doctrine leads directly to 



anarchy or despotism. But the theory of 
necessity on which it is based is false, for 
the government within the constitution has 
all the powers granted to it which are nec- 
essary to preserve its existence, as has been 
happily proved by the result of the gi'eat 
effort to throw off its just authority." Ex 
parte Milligan, 4 Wall. [71 U. S.] 120. And 
from this proposition there was no dissent. 
The chief justice, speaking for the minority 
of the court in that case, says: "We agree 
in the proposition that no department of 
the goveniment of the United States, nei- 
ther president, nor congress, nor the courts, 
possesses any power not given by the con- 
stitution." Id. 130, 137. That congress, in 
passing this act, shaped its provisions in 
view of the Rebellion, is plain, and hence 
we have a statute for the collection of these 
taxes in the states in insurrection unprece- 
dented in the rigor of its provisions, and 
which find as a matter of policy and justice 
their only justification in the abnormal con- 
dition of the country in whicli they ^v'ere de- 
signed to operate. Certainly, a law under 
which, supposing the commissioners to com- 
ply with its terms, a man irrevocably loses 
his land If the taxes are not paid within 
six months— the law gives two months in 
which to pay taxes, the sale takes place two 
months thereafter, and two months are giv- 
en after sale in which to make redemption, 
making, in all, six months— after the tax 
book is made up, is rigorous enough. Espe- 
cially so, when we consider that the law con- 
templates the tax book shall be made up 
under protection of, military authority, with- 
out any notice to property owners, and in 
a eounti-y where aivil war was flagrant. 
Congress acted in full view of the facts, 
and made this law what it is, and the court 
cannot add to its rigors in one direction, and 
relax its requirements in another, for the 
protection of titles acquired under it It 
may be conceded that congress intended, by 
tlie stringent provisions of this act, not only 
to collect the tax, but to have it operate as 
an indiicement to the rebels to return to 
their allegiance, and, failing in that, that 
they should lose their property by its vigor- 
ous operation. Still these other objects 
hoped to be obtained by the law were to 
flow as incidents from its legal and valid 
execution and enforcement. For, certain- 
ly, if one may not violate a law, or exceed 
his authority to accomplish the declared pur- 
pose of a statute, he cannot do it in order 
that the incidental good hoped to be derived 
from its enforcement may be attained. 

It must not be forgotten that the power to 
levy the tax and provide for its collection is 
derived from the constitutional grant of pow- 
er to congress to "levy and collect taxes," and 
not from the Rebellion. While the Rebellion 
was undoubtedly the incentive to the strin- 
gent provisions contained in the act, it did 
not supply the power to enact them, and can- 
not be invoked to uphold irregular or illegal 
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iiction under them. No one will sei'iously 
pretend this penalty could he assessed as a 
penalty on the states for rehellion or insur- 
rection. Nor will it he contended that it 
-could he imposed on the owners of property 
for a like reason. Such an interpretation 
would render it ohnoxious to the constitu- 
tional inhibition of ex post facto laws. It 
would he eyen worse than an ex post facto 
law, because it would be imposing a penalty 
<in infants, nonsane persons, feme coverts, 
aliens, and many loyal men, equally with the 
rebel owners of lands. The assessment of 
this penalty was premature and illegal, and 
avoids all the subsequent proceedings. Any 
other rule of construction would put it in the 
power of a tax collector to coerce owners of 
property to pay any amount of excessive and 
illegal tax he might demand, under penalty of 
losing their lands if they refused to pay it 
Indeed, I did not understand it to he ques- 
tioned, in the argument, but what, if the as- 
sessment of this penalty was premature, it 
avoided the tax sale. Cooley, Const. Law, 
520, and cases there cited; Blackw. Tax Ti- 
tles (2d Ed.) 154, and cases there cited. 0th- 
■er objections to the regularity and validity of 
the tax sale arise out of acts occurring after 
the expiration of the GO days allowed for the 
payment of the tax. 

6. It is objected by the defendants in the 
•cross bill that the complainant cannot avail 
himself of these irregularities, because he 
had no interest in the sale, and no right or 
title to the lands to be affected by it. This 
objection is based upon the assumption that, 
by the provisions of section 4 of the act, the 
land "became forfeited to the United States" 
at the expiration of the 60 days allowed to 
pay taxes; that this forfeiture was absolute, 
and ipso jure vested the title in the United 
States without and before a sale, and without 
the doing of any other act whatever. Sec- 
tion 3 of the act, as we have seen, provides 
tliat at any time within 60 days after the 
■commissioners have fixed the amount of tax, 
the owners may pay the same; and section 
4 provides that "the title in and to each 
and every piece or parcel of land, upon which 
said tax has not been paid as above provided, 
shall thereupon become forfeited to the Unit- 
-ed States, and, upon the sale hereinafter pro- 
vided for, shall vest in the United States, or 
in the purchasers at such sale, in fee simple," 
etc. Whatever may be the correct interpre- 
tation of this section, it is clear no forfeiture 
occurred in this case at the expiration of the 
60 days, for the reason that the amount of 
tax, "as above provided," never was appor- 
tioned and levied according to law'.' The ad- 
dition of the penalty at the date of levying 
the tax being illegal, the forfeiture could not 
and did not attach. Before a statutory for- 
feiture, that by its own force divests an 
owner of his title to lands, can have effect, 
it must appear that all the prior proceedings 
were in exact conformity to law. A levy that 
Is 50 per cent, greater than the law author- 
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izes is illegal and void, and no title can be 
acquired under or by virtue of such a levy, 
either by sale or forfeiture. It may be laid 
down as a principle of universal law that, in 
order to enforce these forfeitures, the courts 
require the same degree of sti'ictness which is 
applied to ordinary tax sales in order to di- 
vest the title of the owner. Blackw. Tax 
Titles (2d Ed.) p. 460, and cases cited. 

7. But, granting that the prior proceedings 
were regular, did the forfeiture, ipso jure, 
rest the title in the United States and divest 
the title of the owner at the expiration of the 
60 days? On the one hand it is claimed that 
it did, and on the other that the provision is 
unconstitutional. I would not notice the con- 
stitutional question had it not been pressed 
by one of the counsel with unusual earnest- 
ness and ability, and did his argument not 
find support in a recent decision of a state 
court of the last resort, entitled to the high- 
est respect. Bennett v. Hunter, 18 Grat. 100. 
In the case just referred to, a majority of the 
court held that the provision under considera- 
tion was repugnant to the constitution be- 
cause (1) it deprived a man of his property 
without "due process of law," which is the 
point relied on by counsel in this ease; (2) 
that this principle cannot "avail the United 
States in respect to lands, the title to which 
was not derived from them, which are not 
held under their authority, and to which they 
have not either actually or in theory the para- 
mount title," and that such a right "cannot 
be claimed without touching upon the local 
sovereignty of the states, and their para- 
mount title and jurisdiction." It is not per- 
ceived how the sovereignty of the states is 
touched hy a law of congress for the collec- 
tion of a direct tax, that operates directly on 
individuals and the property of individuals, " 
and that does not affect the state in her cor- 
porate capacity, nor tax her lands. And 
though it is true of Virginia, it is not true as 
to most of the states, that the title to lands 
within their limits was not derived from the 
United States. In many of the new states 
the title was so derived, and the citizens of 
these states obtained their titles by patent 
directly from the United States, and in many 
instances the states themselves have been the 
recipients of the bounty of the United States, 
and obtained title by her grant to great quan- 
tities of the public lands, to aid in the con- 
struction of internal improvements, establish 
schools, etc. But it is not material from 
what som*ee the title to land is derived. In 
this country the feudal system, as a law of 
tenures, is abolished, and every man is the 
absolute owner of the soil to which he has ac- 
quired title in conformity to law. It is nev- 
ertheless true that every man holds his lands, 
however absolute his property therein, sub- 
ject to the right of the government, both 
state- and national, (1) to forfeit it for the 
nonpayment of taxes lawfully levied for the 
support of the government, and (2) to the 
right of eminent domain. 1 Hil. Real Prop. 
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40, 41; 1 Washb. Real Prop. 41-i4; 3 Kent> 
Couim. 513; Blaekw. Tax Titles, pp. 2, 459. 
It is conceded, in the opinion referred to, 
tliat it would be competent for a state legis- 
lature, in such cases, to pass the title by the 
mere force of the forfeiture declared by the 
statute. Certainly, such right is not an open 
question in Virginia, which was one of the 
first states to exercise the right, having, as 
early as 1790, passed a statute of this kind, 
and subsequently, and at a much later date 
(1S34), passed a similar act. And though 
these acts were often assailed as being re- 
pugnant to the constitution, that court has 
uniformly sustained their constitutionality. 
Wild's Lessee t. Sai-pell, 10 Grat 405; Le- 
vasser v. Washburn, 11 Grat. 572. And the 
doctrine in these cases is fully supported by 
the decisions in other states. Blaekw. Tax 
Titles, tit. "Forfeiture." It is believed the 
constitution of every state in the Union con- 
tains, either in exact words or legal effect, 
the provision found in article 5 of the amend- 
ments to the constitution of the United States, 
which declares that "no person shall be de- 
prived of life, liberty, or property, without 
due process of law." And if those words In 
a state constitution do not opei-ate to restrain 
a state legislature from declaring an absolute 
forfeiture of lands for nonpayment of taxes, 
it is difficult to understand why they should 
have a different operation in the constitution 
of the United States, and on the power of 
congress over a subject confessedly within 
the powers of the national government, and 
within the express grant of legislative power 
to congress. The grant of power to con- 
gress "to levy and collect taxes, * * * to 
pay the debts, and provide for the common 
defense and general welfare of the United 
States" (Const art. 1, § 8), is plenary, and is 
followed by a provision authorizing congress 
"to make all laws which shall be necessary 
and proper for carrying into execution" that 
power. Can the authority of the states to 
collect their taxes be any broader or more 
ample? It is granted that the national gov- 
ernment is one of limited powers, but its pow- 
er to tax its citizens, and collect that tax for 
its support and preservation, is not only one 
of the powers expressly given, but one with- 
out which it could not exercise the powers ex- 
pressly delegated to it. It is an inherent 
right in all governments, and must have been 
implied in this, if it had not been expressly 
granted. And as long as "this constitution, 
and the laws of the United States which shall 
be made in pursuance thereof," continue to 
be the "supreme law of the land," this inher- 
ent right in all governments, granted by the 
constitution in plenary terms to the United 
States, "to levy and collect taxes" for its sup- 
port, cannot be impeded or restricted by any 
department of a state government on the 
ground that its exercise infringes upon state 
sovereignty in some manner so remote as not 
to be seen or felt in its practical operation 
and effect. The truth is, it does no such 



thing. The argument that it is an unlawful 
interference with "the paramount jurisdic- 
tion of the states over the lands in their ju- 
risdiction" is based on an erroneous impres- 
sion as to the effect the acquisition of the ti- 
tle by the United States to lands within the 
states has on the jurisdiction over such lands. 
The ordinary jurisdiction remains the same, 
and is not different from what it would be if 
the lands were owned by a private citizen,, 
save in the matter of taxes, a burden which, 
by comity or positive law, is not imposed by 
either government on the lands of the other. 
Nor can any department of a state govern- 
ment prescribe or direct the mode and man- 
ner in which the United States shall collect 
her taxes, or restrict her right to impose pen- 
alties or forfeitures for their nonpayment. 
"The government which has a right to do an 
act, and has imposed on it the duty of per- 
forming that act, must, according to the dic- 
tates of reason, be allowed to select the- 
means; and those who contend that it may 
not select any appropriate means, that one^ 
particular mode of effecting the object is ex- 
cepted, tate upon themselves the burden of 
establishing that exception." "When the law 
is not prohibited, and is really calculated to 
effect any of the objects intrusted <to the gov- 
ernment, to undertake here to inquire into 
the degree of its necessity, would be to pass 
the line which circumscribes the judicial de- 
partment, and to tread on legislative ground. 
This court disclaims all pretensions to such 
power." Chief Justice Marshall, in McCul- 
lough V. State of Maryland, 4 Wheat [17 U- 
S.] 410, 423. 

But, it is said, while states may, the United 
States may not, denounce an absolute forfei- 
ture of lands for taxes; but that, in the ease 
of the United States, there must be what the 
common law calls "inquest of office." Now, 
this common-law doctrine, that an inquest of 
office is necessary to vest forfeitures in the 
crown, has no more application to the United 
States, and the measures she may adopt for 
the collection of her revenues, than it has to 
the states, and like measures on their part; 
and it has no application to either when the 
statute supersedes it In clear and express 
terms, and it clearly appears that it was the- 
intention of the legislation to vest the forfei- 
ture by the mere force of the statute. In 
Fairfax's Devisee v. Hunter's Lessee, T 
Cranch [11 U. S.] 632, Mr. Justice Johnson 
says: "There is nothing mystical, nor any- 
thing of indispensable obligation in this in- 
quest of office. It is, in Great Britain, a sal- 
utary restraint upon the exercise of arbitrary 
power by the crown, and affords the subject a 
simple and- decent mode of contesting the 
claim of his sovereign; but the legislative 
power of that country may assert, and has as- 
serted, the right of dispensing with it, and I 
see no reason why it was not competent for 
the legislature to do the same." And that 
it may be done for violations or nonobserv- 
ance of the revenue laws is settled. "Where 
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a forfeiture is given by statute, the rules of 
the common law may be dispensed with, and 
the thing forfeited may either vest immedi- 
ately, or on the performance of some particu- 
lar act, as shall be the will of the legislature." 
Chief Justice Marshall, in XJ. S. v. Grundy, 3 
Oraneh [7 U. S.] 377. And see, to the same 
effect, The Florenzo [Case No. 4,886]; Sedg. 
St. & Const. Law, 97; Smith v. Maryland, 6 
Cranch [10 U. S.] 286; U. S. v. 1960 Bags 
Coffee, 8 Cranch [12 TJ. S.] 398; U. S. v. Re- 
pentigny, 5 Wall. [72 U. S.] 211, 267, 288. In 
the last case cited, Mx*. Justice Nelson, who 
delivered the opinion of the court, says: "And 
we agree that, before a forfeiture or reunion 
with the public domain could tate place, a 
judicial inquiry should be instituted, or, in 
the technical language of the common law, 
office found, or its legal equivalent. A legis- 
lative act, directing the possession and appro- 
priation of the land, is equivalent to office 
found. The mode of asserting or of assum- 
ing the forfeiture is subject to the legislative 
autbority of the government. It may be 
after judicial investigation, or by taking pos- 
session directly under the authority of the 
government without these preliminary pro- 
ceedings." 

A sale of lands for taxes, by ministerial 
or executive oflicers, is not "office found," in 
the technical meaning of those words at com- 
mon law, and if the United States is to be 
restricted by this common-law rule in the 
measures she adopts to enforce payment of 
her revenues, she cannot seize and sell or 
forfeit any propeiiy for impaid taxes until a 
judicial investigation has been had. And 
that the words, "law of the land," have no 
application, in the sense contended for, to 
the measures the government may adopt to 
enforce the collection of its revenues, is clear- 
ly and conclusively shown in the very learn- 
ed opinion of Justice Curtis, in Murray's Les- 
see V. Hoboken Land & Imp. Co., 18 How. 
[59 U. S.] 272. In the course of that opin- 
ion, after showing tbe proper interpretation 
of those words as applied to the case before 
the court, he says: "It may be added that 
probably there are few governments which 
do or can permit their claims for public taxes, 
either on the citizen or public officer em- 
ployed for their collection or disbursement, 
to become subjects of judicial controversy, 
according to the course of the law of the 
land. Imperative necessity has forced a dis- 
tinction between such claims and all others, 
which has sometimes been carried out by 
summary methods of proceeding, and some- 
times by systems of fines and penalties, but 
always in some way observed and yielded 
to." Of the power of the United States to 
denounce an absolute forfeiture of lands as 
a consequence of the nonpayment of the di- 
rect tax thereon, I have no doubt The ques- 
tion will always be, as in this case, one of 
construction and not of power. 

8. And now, does the forfeiture under this 
act vest at the exphration of the 60 days al- 



lowed to pay the taxes, or upon the sale of 
the land provided for in the seventh sec- 
tion? The language of the section is, "And 
upon the sale hereinafter provided for shall 
vest in the United States, or in the pur- 
chaser at such sale in fee simple," etc. If 
the title vested by force of the forfeiture, 
why this language? And if the land was al- 
ready the absolute property of the United 
States, why provide, as is done in the sev- 
enth section, that said "commissioners shall 
be authorized at said sale to bid off the 
same for the United States, at a sum not 
exceeding two-thirds of the assessed value 
thereof"? Why should the government "bid 
off" land to which it already had a perfect 
title? Such language is not appropriate in 
directing the sale of land that belongs to the 
United States. A minimum price is fixed on 
publie lands, and, if they do not sell for that 
sum, they are not "bid off" to the United 
States, but remain unsold. The ninth sec- 
tion of the act shows still more conclusively 
that this forfeiture did not vest until after 
the sale. By this -section the commissioners 
are given authority to lease "said lots and 
parcels of ground," where the owners "have 
not paid the tax thereon,' as provided for in 
the third section of this act, and the same 
shall have been struck off to the United States 
at said sale," thus making the purchase of 
the United States at tax sale a condition 
precedent to the right of the commissioners 
to lease the lands. Again, the eleventh sec- 
tion provides that the board of commission- 
ers, under the direction of the president, 
may be authorized, instead of "leasing the 
said lands vested in the United States, as 
above provided, to sell the same," etc. It is 
manifest the words, "vested in the United 
States, as above provided," have reference to 
the provisions of section 9, between which 
section and section 11 there is a direct se- 
quence and connection. And see Acts 1865, 
§ S; 13 Stat 501. And the language used 
in the last proviso, now repealed, to section 
7 of the act confirms this construction. Un- 
der that proviso the owner was allowed, 
among other grounds, to contest the validity 
of the tax certificate, by showing "that the 
taxes had been paid previous to sale." Now, 
does not this language clearly imply that 
the taxes may be paid any time "previous to 
sale"? If the forfeiture was absolute at the 
expu-ation of the 60 days, and no act of the 
owner either in paying or tendering the tax, 
or irregularity in the proceedings of the com- 
missioners after tbat time, could be inquired 
into, the language would have been that the 
validity of the certificate might be contested 
by showing "that the taxes had been paid 
previous to forfeiture," instead of "previous 
to sale." There is not one sentence or word, 
aside from the word "forfeiture" itself, in the 
whole statute, that docs not go to show that 
the intention of congress was that the title 
to these lands should not vest in the United 
States until after sale. And in this conclu- 
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«ion I am supported by the opinion of that 
court from whose judgment, on the question 
of the power of congress tx) impose such a 
forfeilure, I have felt constrained to dissent. 
Bennett v. Hunter, 18 Gi-at. 126. If the oth- 
er construction was given to the statute, it 
would result that all the lands and lots in 
this state, and elsewhere in the insurrection- 
-ary states, upon which the tax was appor- 
tioned and not paid within 60 days, and 
which were not sold because the collection 
of the tax was suspended, or for any other 
i-eason, were now the absolute property of 
tlie United States,— a result disclaimed by ev- 
oiy department of the government, and that 
would be quite as startling to that depart- 
ment of the government whose special duty 
it is to look after and know what lands do be- 
long to tlie public domain, as to the unsus- 
pecting owner himself. Any other construc- 
tion would make the sale of the land result 
in an actual benefit to the owner, because, 
if the forfeiture is absolute at the expiration 
of the GO days, there is no redemption, and 
no means of divesting the forfeiture; where- 
iis, if it is sold, the owner has 60 days after 
sale in ■\^'hich to redeem. , When those fa- 
miliar rules for the construction of statutes 
denouncing penalties and forfeitures are ap- 
plied to this act, all doubt as to its proper 
construction is removed. The other points in 
tlie ease may be disposed of in a few words. 
9. It is in proof that Dr. John Kirkwood 
was a creditor of I'eay, the owner in fee of 
the property in question, and that he had a 
valid attachment lien on all the property, and 
as such lien creditor, as well as for Peay, he 
tendered to the commissioners, before the 
sale of the property, all the taxes, interest, 
and costs due on the same, which they re- 
fused to receive. It is further shown that 
the fact of this tender was announced in 
Bliss's presence by the commissioner when 
he offered the property for sale, and that 
Bliss purchased with full notice of the fact 
that the taxes, penalty, and costs had been 
tendered. It further appears that, soon after 
the sale, and within the 60 days allowed for 
redemption, Dr. Kirkwood, who, it is shown, 
was a loyal man, and had never, in any man- 
ner, been implicated in the Rebellion, and 
whose Ifen on the property was still in full 
force, went before the commissioners, "in his 
own proper person," and took an oath "to 
support the constitution of the United 
States," as required by the act, and again 
tendered the taxes, penalty, and costs due on 
the property, and demanded that he be al- 
lowed to redeem the same. The last tender 
was made in strict conformity to the very let- 
ter of the act, and by a person expressly au- 
thorized to redeem, by the terms of the act, 
which declares that "any loyal person of the 
United States," having valid lien upon or 
interest in the same, may, at any time with- 
in 60 days after said sale, appear before the 
said commissioners, and, upon taking the 
oath and paying the taxes and expenses as 



therein provided, "may redeem said lots and 
lands from said sale." The commissioners 
refused the tender before sale, holding that no 
one but the legal owner of the fee of the 
property, in proper person, could pay the 
taxes, and the last tender was refused on the 
supposition that that part of section 7, giving 
to lien creditors a right of redemption, had 
been repealed by section 4 of the act of 
March 3, 1865 (13 Stat uOl), in which suppo- 
sition they were mistaken, the last act men- 
tioned being cumulative merely, and in no 
manner inconsistent with or i-epugnant to the 
right of a lien creditor to redeem. The last 
act simply provides that, in case the land is 
not redeemed by any one, the lien creditors 
may, with certain limitations, have their 
liens satisfied out of the proceeds of the sale 
of the lands in the treasury. 

Independent of the provisions of the act, 
expressly giving them the right to redeem, 
lien creditors would have had that right. The 
following summary of the law on this point 
by Mr. Blackwell is fully supported by the 
authorities: "It maj' therefore be laid down 
as a general rule that any right, whether in 
law or in equity, whether perfect or inchoate, 
whether in possession or action, amounts to an 
ownership in the land, and that a charge or 
lien upon it constitutes the person claiming it 
an owner, so .far as it is necessary to give 
him the right to redeem." Blaekw. Tax Ti- 
tles, 496 (2d Ed. 423, 424), and cases there 
cited; Dubois v. Hepburn, 1 Pet. [26 U. S.] 1- 
23; Adams v. Beale, 19 Iowa, 61, 6S, 69; Bur- 
ton V. Hinti-ager, 16 Iowa, 348. And if a 
i person having a charge or hen upon land is an 
owner, so far as it is necessary to give him 
the right to redeem, a fortiori, he may pay 
the taxes on the land before the sale. And 
Dr. Kirkwood having the right to pay the 
taxes on this property, his tender of them in 
proper person was equivalent in law to the 
hke tender by the owner of the fee, and ipso 
facto divested the commissioners of all right 
or authority to sell the property. A law that 
would require the citizen to appear in his own 
proper person to pay the tax on his lands, 
and that denied to his agents and lien cred- 
itors the right to pay such tax, would be such 
a departure from the known pm*pose and ob- 
ject of revenue laws, such an infringement up- 
on the well-established rights of the citizen, 
and so opposed to the plain and obvious dic- 
tates of reason and justice, that nothing but 
the most u-resistible language, affirming the 
one proposition and expressly excluding the 
other, would induce a court of justice to sup- 
pose a design on the part of the law-making 
power to effect such objects. Such a require- 
ment, when we reflect that no inconsiderable 
portion of the lands are owned by persons 
mcapacitated to perform any act (infants, in- 
sane persons, and feme coverts), and where, 
from the gi*eat distance to be traveled, and 
the age and infli-mities of other owners, it 
would be physically impossible for them to 
comply with the law, would be against com- 
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mon right and reason,— a sufficient reason, ac- 
cording to Lord Coke, for declaring void an 
act of parliament itself. And see 1 Kent, 
Gomm. (lOth Ed.) 503; Kiggs v. Martin, 5 
Ark. 506. But congress has attempted no 
such thing in this act, as is claimed. A just 
and fair interpretation of the act, in this re- 
spect, makes it consistent with common right 
and reason. The words "owner," or "owner 
in person," do not exclude an agent, or one 
having an interest in or lien on, the land, 
from paying the tax, and for the obvious rea- 
son that the words "or agent, or other per- 
son interested," or equivalent words, are nec- 
essarily implied by the law, and what is im- 
plied in a statute is as much a part of it as 
what is expressed, TJ. S. v. Babbit, 1 Black 
[66 U. S.] 61; Gelpcke v. Dubuque, 1 Wall. 
[68 U. S.] 221. It is held that, under the act 
of congress now hi question, a mere stranger 
may pay the tax any time before sale, and 
that a tender by such stranger is effectual, 
and avoids the sale. "If the money is paid, 
no matter by whom, before a sale is made, 
the reason for the making a sale ceases, and 
the 'authority to make it ceases also. If the 
money, instead of being actually paid, is ten- 
dered to the commissioners, and they refuse 
to receive it because not tendered by the own- 
er in person, the legal effect is the same as 
if it had been paid." Bennett v. Hunter, 18 
Grat. 147, 148. And the tender to redeem, 
made in conformity to law, divested the title 
acquh'ed imder the piu;chase at the tax sale 
as effectually as if the money had been re- 
ceived by the commissioners, as it ought to 
have been, and the redemption regularly en- 
tered in the books of the commissioners. See 
Corbett v. Nutt, 18 Grat. 641, 642. 

10. It is also shown that the sale of the 
property was made by one commissioner, 
Cowperthwaite, in the absence of his co-com- 
missioner, Vance, who was, at the time of the 
sale, beyond the hmits of the city of Little 
Rock, which was all the territory in which 
the taxes had then been apportioned in the 
district, and the absent commissioner is not 
shown to have been consulted or advised with, 
in reference to said sale or the maimer of 
conducting the same. One of a board of three 
commissioners could not, under the acts of 
1865 and 1868, perform the most material act 
in the proceedings of the board, and the only 
act that could divest . owners of the title to 
their property, without the presence and con- 
currence of at least one of his co-commission- 
ers. The sale, having been made by Cow- 
perthwaite alone, without the presence or ad- 
vice of his co-commissioner, is void for that 
reason. The fact that Commissioner Vance 
subsequently signed the certificates of pur- 
chase is not, in itself, sufficient to obviate 
this objection. The government, the bidders; 
and the owners of property, were alike enti- 
tled to liis presence, influence, and advice in 
conducting the sale, and his voice in settling 
the questions that might then arise, as well 
as to see that the sale was fairly and properly 
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conducted, without prejudice to the rights of 
any. His subsequently signing the cei-tificates 
of purchase, without personal knowledge of 
the facts, is not equivalent in law to Ms 
presence at the sale, and the performance of 
his duty, and the exercise of his just influence 
in conducting the same. It is a well-settled 
rule of construction, in tax-title cases, that no 
fact can be made out by intendment, and no 
presumption indulged, in favor of such title. 
And the court will not presume that the ab- 
sence of two commissioners of a board of 
three worked no prejudice on so impoilant an 
occasion. In the case of Town of Middletown v. 
Town of Berlin, 18 Conn. 189, where one mem- 
ber of a board of five had assumed to perform 
some duties pertaining to the levy and assess- 
ment of taxes, his acts were held void, and 
the court said: "It is believed that no case 
can be found which will justify the perform- 
ance of a duty, required of an aggregate body, 
by one only, as has been attempted here." 
See Blackw. Tax Titles, 136 et seq. (2d Ed.^ 
110 et seq.). 

Other objections are made to the regularity 
and validity of these proceedings, wMch I 
pretermit for the reason that the points al- 
ready ruled on will doubtless reach all the- 
cases pending, and any ruling upon others is 
unnecessary. 

Since the argument, a case has come to my 
notice (Turner v. Smith, 18 Grat. 830) in which 
it is held that the provision of section 7 of 
the act of 1862, that "said commissioners shall 
be authorized at said sale to bid off the lands- 
for the United States at a sum not exceeding 
two-thirds of the assessed value thereof," is 
mandatory, and that a sale of delinquent lands 
to a citizen for less than two-thh-ds of theu-^ 
appraised value is void. If this is a correct 
inteipretation of the act, it would be an addi- 
tional ground for avoiding the sale in this- 
case. But, as the point was not argued, I 
forbear expressing any opinion on it. A de- 
cree wiU be entei'ed for the complainant in 
the cross bill in conformity to this opinion. 

NOTE. By order of the court at the April 
term, 1868 [Case No. 12,4501, the property in 
controversy in this case was pat into the hands 
of a receiver, with the usual directions. On 
the rendition of the decree at this term, which,, 
among other things, required the receiver to 
turn over the possession of the property and 
the rents to Peay, the complainant in the cross 
bill, the defendants, Schenck and Bliss, prayed 
an appeal, which was allowed; and thereupon 
a supersedeas bond was filed and approved, in 
a penalty fixed by the court (?6,000) sufficient 
to cover costs and the rents of the property re- 
ceived by Bliss prior to the appointment of a 
receiver, and for which, by the terms of the 
decree, he was required to account. [The ap- 
peal was abandoned after the judgment of the- 
supreme court in Bennett v. Hunter, 9 Wall. 

(76 U. S.) 326.] ^ c ... , 

On a subsequent day, the defendants, Schenck 
and Bliss, by their solicitors, moved for an 
order directing the receiver to turn over to 
them the possession of the property and the- 
rents in his hands, on the ground that a par 
ty who appeals and files a supersedeas bond 
is thereby entitled to have delivered to him 
any money or property in the hands of a re- 
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teiver, or in the custody or control of the 
court, if, as was the case here, that custody or 
possession had been taken from him, in the 
progress of the litigation, by an order appoint- 
ing a receiver or otlierwise. 

By the Court: The motion is overruled. The 
supersedeas bond was only intended to cover 
the actnal present liability of the defendants 
under the decree. Even if the bond was in a 
penalty equal to the value of all the rents, past, 
present, and prospective, it could not have any 
other effect than to stay the active operation 
of the decree, and would not entitle the de- 
fendants to the active interposition of the court 
in their behalf, and the revocation of orders ex- 
isting at the date of the decree, and to the cus- 
tody of property and money in the hands of the 
receiver in pursuance ot such orders. See 
Smith V. Allen, 2 B. D. Smith, 259; Stafford v. 
Kirkland. 16 How. [57 U- S.] 135. 



SCHENCK (POTTER v.). See Case No. 11,- 
337. 

SCHENECTADY «fe TROT R. CO. (WINANS 
T.). See Case No. 17,865. 



Case No. 1S,45S. 

In re SOHEPELER et al. 

[3 Ben. 346; i 3 N. B. R. 170 (Quarto, 42).] 

District Court, S. D. New York. July, 1869. 

Bankrdptcy — Notice to Ckeditoks — New "War- 

RANT. 

Where, on the return day of a warrant in in- 
voluntaiy bankruptcy, proof was made of the 
publication of notices to the creditors, but not 
of the service of such notices, and tiie bank- 
rupts showed that they had not been able to 
prepare schedules, and asked for further time, 
which no one opposed, whereupon the register 
certified the facts to the court, and asked that 
a new warrant be issued: Held, tiiat the reg- 
ister should have adjourned the meeting of 
creditors, under sections 42 and 12 of the bank- 
ruptcy act [of 18G7 (14 Stat. 537, 522)], and 
directed a new notice to be served; but, as he 
had not done so, the proceedings had fallen 
through, and there must be a new warrant. 

[Cited in Re Howes, Case No. 6.787.] 

In this ease, a warrant was issued, return- 
able July 20th, 1869, and was on that day re- 
turned, with proof of due publication of the 
notices required, but without any proof of 
service of notices, and the bankrupts [John 
F. Schepeler, John D. Schepeler, and Leon 
Rosenplaenter] appeared, and showed by affi- 
davit that they had been tmable to prepare 
the schedules, and moved for further time to 
prepare them, which, no one opposed, where- 
upon the register certified the facts to the 
judge, and asked that a new warrant should 
be issued, returnable at a later day. 
By EDGAR KETCHUM, Register: 
[I, Edgar Ketehum, one of the registers of said 
court in banki-uptey, do hereby certify that in 
the course of the proceedings in said cause 
before me, the following question arose perti- 
nent to the said proceedings, and was stated 
and agreed to by the counsel for the opposing 
parties, to wit Mr. John W. Weed, who ap- 
peared for the bankrupt, and Mr. Edgar Lo- 
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gan, who appeared for the creditors of the 
said bankrupt, that is to say; The warrant 
was issued by the district judge, dated the 
29th day of June, 1869, returnable the 20th 
day of July, at 12 o'clock, at noon, and was 
duly returned by the mai-shal with proof of 
due publication of the notices required there- 
by, but without any proof of notice served 
by mail or pei-sonally as therein required. 
On the return day, at the hour prescribed, 
the said attorneys appeared, and the attor- 
ney for the bankrupt made and filed an affida- 
vit, showing that from the large number of 
creditors, and the necessary adjustment of 
numerous and difficult accounts between said 
bankrupts and creditors, home and foreign, 
they had been unable to prepare said sched- 
ules, and thereon he moved for further time, 
no one opposing the allowance thereof. 
Wherefore I respectfully ceitify these facts 
to the judge, and ask that a new warrant 
may be issued by the court, to be return- 
able in the early part of October next] 2 

BLATCHFORD, District Judge. The prop- 
er course, in this case, was for the register, 
under sections 42 and 12, to adjourn the meet- 
ing of creditors to a day certain, on the 
ground that the notice to the creditors had 
not been given as required in the warrant, 
and to direct the giving, for the adjourned 
day, of a new notice, in respect of the serving 
by mail or personaUy, but not in respect of 
the publication; but, as there has been no 
adjournment, the proceedings have fallen 
through, and there must be a new warrant. 

[For a subsequent proceeding in this litigation, 
see Case No. 12,453.] 



Case No. 12,453. 

In re SCHEPELER et al. 

[4 Ben. 68.] i 

District Court, S. D. New York. Feb., 1870. 

BAXKUUPTCr — E.ESTKAISIXG FOKEIGN SulT— Pai;- 

TIES. 

The firm of Bunger, Burlage & Co., composed 
of nartners resident here and one partner resi- 
dent abroad, had proved a debt in bankruptcy 
agamst Schepeler & Co. After the dissolution 
of Bunger, Burlage & Co., the foreign partner 
took proceedings abroad, in the name of the 
firm, to collect the debt, by attaching a claim 
which Schepeler & Co. had against Lippman & 
Rosenthal, of Amsterdam, Holland. The as- 
signee in the proceeding against Schepeler & 
Co. applied to the bankruptcy court, to restrain 
the foreign proceedings. Held, that Bunger, 
Burlage & Co. were parties to the bankruptcy 
proceedings, and that the members of the firm 
residing here should be restrained from prosecut- 
ing the proceedings abroad. 

[Cited in Scott v. Ellery, 142 U. S. 381, 12 
SuD. Ct. 234.] 

[In the matter of John F. Schepeler, John 
D. Schepeler, and Leon Rosenplaenter, in- 
voluntary bankrupts.] 



2 [From 3 N. B. R. 170 (Quarto, 42).] 
1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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Tliis was a motion on behalf of William von 
Sachs, assignee, to restrain certain creditors 
from prosecuting an action in Holland. The 
adjudication of bankruptcy was made in 
June, 1S69, and among the debts proved, 
against the estate was one by the firm of 
Bunger, Burlage & Co., which, on December 
Slst, 1869, was dissolved. Among the assets, 
which passed into the hands of the assignee, 
was a claim against the firm of Lippman & 
Rosenthal, of Amsterdam, in Holland, which 
was in litigation in the courts there, but on 
which judgment had not been recovered. 
Mr. Bimger, who resided at Cologne, in Prus- 
sia, after the dissolution of the firm here, took 
proceedings in Amsterdam, in the name of 
the firm, to recover the claim, and attached 
the claim against Lippman & Rosenthal. 
The assignee in bankruptcy, on a petition 
showing these facts, made a motion, on notice 
to the members of the firm of Bunger, Bur- 
lage & Co. who were here, that the firm be 
restrained from the further prosecution of 
their attachment proceedings, and be directed 
to relinquish them, so that the assignee could 
recover the claim against Lippman & Rosen- 
thal, and that it might be distributed as part 
of the assets. The objection was taken, in 
opposition, that, the debt being located in 
Holland, and the proceedings pending there, 
this court had no jurisdiction to grant the 
relief asked, and that the effect of the disso- 
lution of Bunger, Burlage & Co. was to vest 
in each of its members a specific share of the 
claim against the bankrupt's estate, and that 
Bunger, owning a separate share, was en- 
titled to take measures to secure it, by at- 
taching the Lippman claim, it being less than 
his share of the debt against the bankrupt's 
estate, which amounted to $50,000, gold, 
while the Lippman claim was only ?12,O0O. 
[For prior proceeding in this litigation, see 
Case No. 12.452.] 

T. C. T. Buckley and J. K. Hill, for the as- 
signee. 
A. aiathews, for the creditors. 

THE COURT CBLATOHFORD, District 
Judge) held tiiat, as the firm of Bunger, Bur- 
lage & Co. had proved their debt in the bank- 
mptcy ease, they were thereby made parties 
to the proceedings, and, under section 21 of 
the act [of 1867 (14 Stat 526)], the members 
resident here should be restrained from the 
further prosecution of their proceedings in 
Holland. 

Case Wo. 12,454. 

SCHBRMEHOBN v. L'ESPENASSE et al. 
[2 Dall. 360.] i 

Circuit Court, D. Pennsylvania. Oct Term, 

1796. 

Injunction— PK.\CTicE—Dissor.oTioN. 

[1. An affidavit is not an indispensable pre- 
requisite to the issuance of an injunction, and 

1 [Reported by A. J. Dallas, Esq.] 
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the court may accept other proofs showing the 
necessity for an injunction, in order to preserve 
complainant's rights.] 
[Cited in Orr v, Littlefield, Case No. 10,590.] 

\2. Mere delay in issuing subpoena after an 
injunction has been granted is not a sufficient 
ground for dissolving the injimction, where the 
same is necessary to prevent the subject of liti- 
gation from being removed beyond the jurisdic- 
tion, and where there is no evidence of willful 
procrastination.] 

Bill in equity. This bill stated that on the 
Slst of December, 1790, the defendants, mer- 
chants of Amsterdam, had executed to the 
complainant twho resided at the same place) 
a powey of attorney to receive to his own 
use, the interest due on 180,000 dollars of cer- 
tificates of the United States bearing interest 
at 6 per cent, from the 1st Jan., 1788, to the. 
Slst Dec, 1790, amounting to 32,400 dollars; 
but that, notwithstanding this assignment 
the defendants on the 16th June, 1792, receiv- 
ed certificates for the 32,400 dollars of hiter- 
est and agreeably to the act of congress, 
funded the amount at 3 per cent in their 
own names. The bill then prayed relief, ac- 
cording to the equity of the case, and that 
an injunction might issue to prevent the de- 
fendants from transferring the stock, or re- 
ceiving the principal or interest; and also to 
prevent the register and transfer clerk of the 
treasury, and the cashier of the Bank of the 
United States, from allowing a transfer, or 
paying the principal or interest of the stock, 
pendmg the suit. On filing ttie bill, Du Pon- 
ceau exhibited to the court the power of at- 
torney duly authenticated, from the defend- 
ants to the complainants; and his own affi- 
davit stating, that he had inspected the books 
of the treasury, where he saw that the iden- 
tical stock in question was registered in the 
names of the defendants. Under these cir- 
cumstances the injunction issued; but no 
subpoena was ever taken out, nor any further 
proceedings had in the suit till the present 
term, when Lewis moved for a rule to show 
cause, why the injunction should not be dis- 
solved. Before the motion was argued, Du 
Ponceau filed another affidavit stating, that 
the delay in issuing process was by mistake 
and accident; and not from motives of 
malice and oppression; that he had heard 
Lewis was to make the present motion near 
a year ago; and that in expectation it would 
be made, he had suspended the proceedings on 
the part of the complainant, intending as soon 
as Lewis should appear in the cause to serve 
him with the process, as clerk in court. Lew- 
is admitted that he had been applied to about 
a year ago, not on behalf of the defendants, 
but of Messrs. PoUoeks, who claimed the 
stock (as he alleged) by virtue of a deposit 
from the complainant himself; but, he in- 
sisted, that he had postponed mailing his ap- 
plication to the court one term, at the in- 
stance of Du Ponceau, These facts being 
understood, 

Lewis endeavored to support his motion on 
two grounds: 1st. That the injunction had 
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issued irregularly, as there was no affidavit 
made of the truth of the allegations contained 
in the bill; and 2d. That the complainant 
had imreasonably delayed bringing the cause 
to a hearing and decision. On the first 
ground, he observed, that he did not object, 
because the injunction had issued before a 
subpoena Tvas served, as there were various 
oases in which justice could not otherwise 
be attained; but in no case can an injunc- 
tion be issu<>d, or awarded, without a pre- 
vious affidavit of the truth of the facts stat- 
ed in the bill. 2 Har. Ch. Prac. 221-223, 232, 
245, 259; 1 Brown, Oh. 452; 3 Brown, Ch. 
12, 24, 463. The affidavit filed in this case, 
is not in support of the bill, but in proof of 
an extrinsic, immaterial, fact; and the power 
of attorney was not of itself sufficient. Such 
powers, given in a foreign country, do not 
always, on their face, explain the meaning of 
the parties; nor can they be deemed com- 
petent evidence of the right of propertj-. It 
is true that Har. Ch. Prac. 221, and Hind, 
Prac. 583, mention that an injunction may is- 
sue on the exhibit of deeds, writings, or other 
evidence; but the former cites Vemon, where 
not a word is said on the subject, and the 
latter refers to no authority. On the second 
ground, it was urged, that the complainant's 
delaying his suit, is assigned in all the hooks 
of practice, as a good reason for dissolving an 
injunction. 2 Har. Ch, Prac. 259, 16, 17, 508. 
In this case there has never been even an at- 
tempt to serve a subpoena; and the property 
being within the jurisdiction of the court, 
the defendants (who are not, however, proved 
by affidavit' to be resident abroad) might have 
been subpoenaed even in Amsterdam. If a 
subpoena is not served, tlie only excuse which 
can be allowed, and which must be proved, 
is that tlie party cannot be found;— but the 
attempt to find must be made. 

Du Ponceau & Dallas, for complainant, 
premised that they were desirous in any mode 
to obtain a hearing and decision on the merits 
of the cause; and offered to meet the ad- 
verse counsel instanter, either on the claim 
of the defendants, or of the parties for whom 
he intei-posed, upon an answer to the present 
bill, upon a cross bill, or upon a bill of in- 
terpleader. If this overture was rejected, the 
inference must be conclusive in favor of the 
complainant, and the court will pay no re- 
gard to a motion made in behalf of persons, 
whose interests are not involved in the exist- 
ing cause, and who preferring this insidious 
course, refuse to appear, for the purpose of en- 
abling the complainant to contest their pre- 
tensions. But, in answer to the two grounds 
urged for dissolving the injunction, it was 
contended, 1st. That, although an affidavit 
of the truth of the facts contained in the 
bill, is a regular, and, perhaps, the most gen- 
eral foundation for an injunction, it is not 
the only foundation, on which it issues. 
Where the bill states an equity, depending on 
the discovery of the defendant; or a relief 



is prayed upon eu-cumstances happening with- 
in the knowledge of the complainant, and sev- 
eral other analogous eases, the affidavit of the- 
pai-ty is the best evidence of which the sub- 
ject admits; but a court of equitj^ will not, 
any more than a court of law, confine itself 
to one kind of proof, where there are various 
kinds of equal validity; much less will it 
adopt an inferior in exclusion of a higher 
kind. Suppose the fact depends on a record; 
the law says, that a record is the only regu- 
lar proof of its own existence; and yet if the 
rule in chancery is as inflexible, as it is stat- 
ed to be, the necessity for the jiffidavit of the 
interested party cannot be supei-seded by ex- 
hibiting the record itself. In the present case, 
would the complainant's affidavit be more- 
satisfactory to prove the contents of the pow- 
er of attorney, than the inspection of the in- 
strument itself, as an exhibit in the cause? 
But, it is not on general principles alone, that 
the regularity of tlie proceeding is maintain- 
ed: all the books of practice concur in stat- 
ing, that an injunction may be obtained either 
upon matter confessed in the answer, or upon 
some matter of record, or on some deed, writ- 
ing, or other evidence, produced in court. 2 
Har. Ch. Prac. 221; Hind, Prac. 583. It is- 
sues upon payment of money into court; and 
it has been granted to a bankrupt, upon the 
bare ijroduction of his certificate, to stay pro- 
ceedings at law. 2 Har. Ch. Prac. 222, 223. 
Besides, the present bill must, from the na- 
ture of the transaction, be filed by an at- 
torney, as the complainant lives abroad; and 
it would have been fatal to wait for an affida- 
vit, as the stock would certainly have been 
transferred on the first intimation of the suit,, 
or intention to sue. It is conclusive, how- 
ever, that by proof, independent of the alle- 
gations in the bill, to wit— the defendant's as- 
signment of the propei'ty in question to the 
complainant's use, and Du Ponceau's affida- 
vit of the defendant's having aftenvards con- 
verted it to his own use; there is an apparent 
spoliation and fraud. The conscience of the 
court cannot be more satisfactorily informed 
upon the subject; and it is a strong additic«i- 
al circumstance, that notwithstanding the in- 
junction has so long bound the property, the 
defendants have never attempted to release it. 
2d. This naturally leads to the second consid- 
eration, wether the delay has been so unrea- 
sonable, as to warrant the court in dissolv- 
ing the injunction; and, of course, putting it 
forever out of their power to do justice to the 
party really injured, as the stock will, doubt- 
less, be instantaneouslj' transferred. Neither 
of the grounds of the present motion at all 
relate to the merits; and, it may fairly be re- 
marked, that the delay might more easily 
have been prevented by the defendants, than 
bj' the complainant. The delay, however, has 
not proceeded from any intention to oppress 
the defendants, nor to avoid a discussion; it 
is at most an error, or laches, of the solicitor, 
which the court will not allow to be convert- 
ed into an instrument for the destruction of 
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a D'nst claim. The defendants lieing abroad, 
it -was doubtful how the complainant could 
proceed to bring the suit to a decision (Mitf. 
30; 2 Har. Oh. Prac. 222), and where an in- 
junction is granted on the merits, it will not 
be dissolved before a hearing. If, therefore, 
the merits are with the complainant, no ad- 
vantage can flow from granting the present 
motion; as it is expressly laid down in the 
books, that where the equity appears evident- 
ly for the plaintiff, or his case is hard, an in- 
junction dissolved for unreasonable delay, 
will, upon motion, be revived. Id, 224, The 
court will not dissolve the injunction mei-ely 
to give an opportunity to carry the property 
(which ought in equity to be deemed the 
complainant's) out of its jurisdiction. 

[Before WILSON, Circuit Justice, and 
PETERS, Disti-ict Judge,] 

PETERS, District Judge. If this were not 
a case, in which an irreparable injury might 
be done, by allowing the stock to be placed 
beyond the jurisdiction of the court, it would, 
perhaps, be proper to insist upon a more rig- 
id practice than has been pui-sued. But the 
dissolution of the injunction would, probably, 
put the property out of the power of the 
court; and incapacitate us from doing justice 
hereafter to the parties, according to the real 
merits of their respective pretensions. It is 
proper, however, to observe, that I do not 
think an affidavit to the contents of a bill, is 
the only foundation for issuing an injunction. 
Harrison, on this point, is himself a respect- 
able authority, though he cites no other book: 
but, independent of all written authorities, 
reason and the dictates of justice require, that 
other proof besides the party's oath should be 
allowed. Nor, under all the circumstances, 
can I decide, that the delay which has oc- 
curred is without a reasonable excuse. It 
will be proper, however, in continuing the in- 
junction, to apprise the complainant, that, un- 
less some good cause to the contrary is shewn, 
I shall be for dissolving it, at the next term. 

WILSON, Circuit Justice. This motion is 
made on two grounds:— 1st. That the injunc- 
tion originally issued on an improper founda- 
tion; and 2d. That there has been an unrea- 
sonable delay in bringing the suit to a de- 
cision tmder it. It does not appear to me, 
however, that eitlier of these groimds is suffi- 
ciently supported. The irregularity rests sole- 
ly on the want of an affidavit; but this, 
though it is frequently, and, perhaps, general- 
ly, the mode of proceeding, is not, in my opin- 
ion, the only one. In the very case now oe- 
fore the court, the evidence of the power of 
attorney, operating effectually as a transfer 
of the property, is certainly stronger evidence, 
than an affidavit of the interested party. 
With respect to the delay, it is sworn to have 
happened through inadvertance and mistake; 
and no evidence of a wilful procrastination 
has appeared in the course of the discussion. 
On the contrary, an overture has been made 
21KED.CAS.— 4i 
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to bring the merits to a hearing, as expedi- 
tiously as can be devised. It is to be consider- 
ed likewise, that if the injunction is dissolved, 
the court put it out of their power to do ef- 
fectual justice; but, if it is continued, jus- 
tice can be done, eventually, to the injured 
party; whether tiie complainant, the defend- 
ant, or Messrs. Pollocks, shall establish a title 
to the property. 
The motion refused. 



Case Ko. 12,455. 

In re SCHICK. 

[2 Ben. 5; i Bankr. Reg. Supp. 38; IN. B. R. 
177; G Int. Rev. Ree. 183; 1 Am. Law T. 
Rep. Bankr. 28.] 

District Court, S. D. New York. Nov. 1867. 

Baskuuptoy — Act of — Fictitious JunosiEST. 

1. Where a" debtor, before the passage of the 
bankruptcy act [of 1867 (14 Stat. 517)], procured 
a fictitious judgment to be entered in a state 
court against himself, to enable him to coerce 
creditors who were pressing him, and, after the 
passage of the act, took no steps to have it set 
aside, and in October, 1867, the debtor being then 
insolvent, execution was issued on it to a sherifE, 
who levied on what was substantially ah the 
pronerty of the debtor: Held, that the inaction 
of the debtor, in taking no steps to set aside the 
fictitious judgment, and to prevent execution be- 
ing issued on it, was a procuring or suffering by 
him of his property to be taken on legal process. 

[Cited in Re Dunkle, Case No. 4,160.] 

2. The transaction was, in effect, within the 
provisions of section thirty-nine of the bank- 
ruptcy act, a transfer of the debtor's property, 
with intent to delay, hinder and defraud his 
creditors. 

[Cited in Re Marter, Case No, 9,143; Re 
Pitts, 8 Fed, 264; Balfour f. Wheeler, 15 
Fed. 234.] 

3. The debtor, therefore, must be adjudicated 
a bankrupt; but there was nothing in the adju- 
dication to preclude the judgment creditor from 
asserting his rights, and maintaining the integ- 
rity of the judgment, if he could. 

[In the matter of Julius Schick, an involun- 
tary bankrupt] 

BLATCHFORD, District Judge. The debt- 
or, having denied the acts of bankruptcy set 
forth in the petition, evidence has been taken 
orally before the court, on the part of the 
petitioners and the debtor. The only act of 
bankruptcy set forth in the petition, which 
it is important to consider, is that arising out 
of. the judgment obtained by Raphael I. Cow- 
en against the debtor, on the 16th of Febru- 
aiT, 1867, for ^2,005.51, m the supreme court 
of New York, for the city and county of New 
York. On that judgment an execution was 
issued, soon after the judgment was recov- 
ered, but it was almost immediately coimter- 
manded by Cowen, and nothing further was 
done in regard to the judgment until the 
18th of October, 1867, when a second execu- 
tion was issued upon it to the sheriff of the 
city and county of New York, under which 
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the sheriff has levied upon the stock of cloths ' 
and clothing contained in the debtor's store, 
in the Third avenue, in the city of New York, 
and now holds the same. The property so 
levied upon is substantially all the property 
which the debtor has. It is alleged, on the 
part of the petitioning creditors, that this 
judgment is wholly fictitious and fraudulent, 
and that the debtor did not X)we Cowen any- 
thing, and that the judgment was procured 
by the debtor to be recovered for the pui*pose 
of covering up his propei-ty from liability to 
be seized by his creditors. The portions of 
section 39 of the bankruptcy act, under which 
it is sought to have the debtor adjudged a 
bankrupt in this case, are the provisions, that 
any i)erson residing within the jurisdiction 
of the United States, and owing debts prova- 
ble under the act, exceeding the amount of 
three hundred dollars, who, after the passage 
of the act, being insolvent, shall procure or 
suffer his property to be taken on legal pro- 
cess, with the intent, by such disposition of 
his property, to defeat or delay the operation 
of the act, and any such person who shall 
make any transfer of his property, with in- 
tent to delay, hinder, or defraud his creditors, 
shall be deemed to have committed an act of 
bankiniptcy, and, subject to the conditions 
thereinafter prescribed, shall be adjudged a 
bankrupt, on the petition of one or more of 
his creditors, the aggregate of whoge debts 
provable under the act amount to at least 
two hundred and fifty dollars, provided such 
petition is brought within six months after 
the act of bankruptcy shall have been com- 
mitted. 

I am satisfied, from the evidence, that the 
debtor was insolvent when the execution was 
issued, on the 18th of October, 1867, on the 
judgment recovered by Ck)wen, and when the 
property of the debtor was taken by the 
sheriff on such execution. All the minor con- 
ditions required by the provisions cited exist 
in regard to the debtor. The only disputed 
(luestion is as to the bona fides of the judg- 
ment. In regard to that, I am compelled to 
come to the conclusion, that the judgment 
was wholly fictitious, and was a device set 
on foot by the debtor to enable him to coerce 
creditors of his, who were pressing him at 
the time, to make favorable arrangements 
with him and give him time, and that he did 
not owe Cowen anything at the time the 
judgment was recovered. Although the debt- 
or and Cowen both of them swear to the bona 
fides of the debt to Cowen, and of the judg- 
ment, yet it is proved, by four separate and 
credible witnesses, that, on as many different 
occasions, the debtor declared to each of 
them, in substance, that the judgment was a 
fiction, and was procured to protect his prop- 
erty, and that he owed Cowen nothing. The 
debtor, although examined as a witness, did 
not deny having so stated to them, nor did 
he attempt to give any explanation in regard 
to such statements. Moreover, there are 
many surrounding and collateral circumstan- 



ces in the evidence pointing In the same di- 
rection. Although the bankruptcy act had 
not been passed when the judgment was re- 
covered, yet it was in force when the prop- 
erty of the debtor was taken on the execu- 
tion, and the inaction or non-action of the 
debtor, in taking no steps to set aside the 
fictitious judgment, and prevent a second exe- 
cution from being issued on it, must be held 
to have been, under the circumstances, a 
procuring or suffering by him of his property 
to be taken on legal process. The conse- 
quence of the taking of such property on the 
execution must be held to involve a probable 
defeat or delay of the operation of the bank- 
ruptcy act, and the debtor must be held to 
have intended such consequence, by procur- 
ing or suffering his property to be so taken. 
I think, also, that the transaction was, in 
substance and effect, within the provisions of 
section thirty-nine, a transfer of the property 
of the debtor, made by him, and so made 
with intent to delay, hinder and defraud his 
creditors. 

It follows, that the debtor must be ad- 
judged a bankrupt. This proceeding, how- 
ever, is, so far, one merely between the peti- 
tioning creditors and the debtor. Cowen is no 
party to it, although examined as a witness 
for the debtor; and, in the further progress 
of the matter, if the assignee of the 'debtor, 
to be appointed, should institute proceedings 
to realize, for the benefit of the debtor's es- 
tate in bankruptcy, the property levied on by 
the sheriff under the execution, Cowen will 
have a- full opportunity to assert his rights, 
and maintain, if he can, the integrity of the 
judgment; and there is nothing in this ad- 
judication to preclude him from doing so. 
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SCHILLINGER v. OUNTHER. 

[14 Blatchf. 152; 2 Ban. & A. 544; 11 O. G. 
831; Merw. Pat. In v. 1G5.] i 

Circuit Court, S. D. New York. Feb. 26, 1877. 

Patents— Concrete Pavement — Making Joints 

— infringemekt — contempt of coukt — 

Amount of Fine. 

1. The invention set forth in reissued letters 
patent granted to John J. Schillinger, May 2d, 
1871. for an improved concrete pavement, de- 
fined, and the claim construed. 

[Cited in Kuhl v. Mueller, 21 Fed. 510; Schil- 
linger V. Middleton. 31 Fed. 739; Consol- 
idated Roller-Mill Co. v. Coombs, 39 Fed. 
30; Hurlbut v. Schillinger, 130 U. S. 45(5, 
9 Sup. Ct. 586.] 

[Cited in Schillinger v. Cranford, 4 Mackay 
(D. C.) 452.] 

2. The claim is not confined to the making of 
joints by the permanent, interposition of some 
material between the blocks, but it embraces 
the making of joints by the temporary interposi- 
tion of a cutting material while the pavement 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and by Hubert A. Banning, Esq., 
and Henry Arden, Esq., and here reprinted by 
permission. Merw. Pat. Inv. 165, contains only 
a partial report-] 
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is in process of formation, inasmuch as the lat- 
ter method accomplishes the substantial results 
of the patentee's invention, in suhstantially the 
same way in which they are attained by the 
patentee. 
[Cited in Sehillinger v. Greenway Brewing 
Co., 17 Fed. 246: Shannon t. Bruner, 33 
Fed. 290, 291: Electrical Accumulator Co. 
V. Julien Electric Co., 38 Fed. 135; Cali- 
fornia Artificial Stone-Pav. Co. r. Schalicke, 
119 U. S 404, 7 Sup. Ct. 393.] 
[Cited in Sehillinger v. Oranford, 4 Mackay 
(D. 0.) 478.] 

3. Circumstances stated which govern the 
amount of the line to be imposed for a contempt 
of court by violating an injunction issued re- 
straining the infringement of a patent. 

[Cited in Hendrys v. Fitzpatrick, 19 Fed. 
Sll.] 

[This was a bill in equity by Jolm J. 
Sehillinger against Hermann A. Gnnther for 
the infringement of letters patent No. 105,- 
599, granted to J. J. Sehillinger, July 19, 
1870; reissued May 2, 1871 (No. 4,364). Heard 
on motion for an attachment] 

Edward Fitch and John Van Santvoord, 
for plaintiff. 
Arthur v. Briesen, for defendant. 

SHIPaiAN, District Judge. This is a mo- 
tion for an attachment for contempt of court 
by reason of the alleged violation of an in- 
junction order. Reissued lettei^ patent, dat- 
ed May 2d, 1871, were issued to the plain- 
tiff for an improved concrete pavement. 
The specification, including the portions sub- 
sequently disclaimed, and which are enclos- 
ed in parentheses, states that the invention 
"relates to a concrete pavement, which is 
laid in sections, so that each section can be 
taken up and relaid without disturbing the 
adjoining section. With the joints of this 
sectional concrete pavement are combined 
strips of tar paper or equivalent material, 
arranged between the several blocks or sec- 
tions in such a manner as to produce a suita- 
ble tight joint, and yet allow the blocks to 
be raised separately without affecting the 
blocks adjacent thereto." After describing 
the composition of the concrete, the specifica- 
tion continues: "While the mass is plastic, 
I lay or spread the same on the foundation 
or bed of the pavement, either in moulds 
or between movable joists of the proper 
thickness, so as to form the edges of the 
concrete blocks, a a, one block being formed 
after the other. When the first block has 
set, I remove the joists or partitions between 
it and the block next to be formed, and then 
I form the second block, and so on, each suc- 
ceeding block being formed after the adja- 
cent blocks have set; (and, since the con- 
crete, in setting, shrinks, the second block, 
when set, does not adhere to the first,, and 
so on;) and, when the pavement is com- 
pleted, each block can be taken up independ- 
ent of the adjoining blocks. Between the 
joints of the adjacent blocks are placed 
strips, b, q£ tar paper, or other suitable ma- 
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•terial, in the following manner: After com- 
pleting one block, a, I place the tar paper, b, 
along the edge where the next block is to 
be formed, and I put the plastic composition 
for such next block up against the tar paper 
joint, and proceed with the formation of the 
new block until it is completed. In this 
manner, I proceed until the pavement is 
completed, interposing tar paper between the 
several joints, as described. The paper con- 
stitutes a tight water-proof joint, but it al- 
lows the several blocks to heave separately 
from the effects of frost, or to be raised or 
removed separately, whenever occasion may 
arise, without injury to the adjacent blocks. 
* * * (In such eases, however, where 
cheapness is an object, the tar paper may 
be omitted, and the blocks formed with- 
out interposing anything between their- 
joints, as previously described. In this lat- 
ter case the joints soon fill up with sand or 
dust, and the pavement is rendered sufii- 
ciently tight for many purposes, while the 
blocks are detached from each other, and 
can be taken up and relaid, each independ- 
ent of the adjoining blocks.)" The claims 
are: "(1) A concrete pavement laid in de- 
tached blocks or sections, substantially in 
the manner shown and described; (2) the ar- 
rangement of tar paper, or its equivalent, 
between adjoining blocks of concrete, essen- 
tially as, and for the purpose, set forth." 
On February 2d, 1875, the plaintiff disclaim- 
ed the portions included in parentheses, and, 
in his disclaimer, also said: "Your petition- 
er hereby disclaims the forming of blocks 
from plastic material without interposing 
anything between the joints, while in the 
process of formation." 

In April, 1875, the bill in equity of the 
plaintiff against the defendant, alleging an 
infringement of said letters patent, and pray- 
ing for an injunction and an account, was 
heard upon the pleadings and proofs by this 
court. It was clearly proved that the de- 
fendant had made and laid the pavement de- 
scribed in the patent, except that he had 
substituted tin foil between the joints in lieu 
of tar paper. An attempt was made to show 
that the invention had been anticipated by 
other manufacturers of concrete pavement 
in this country, which attempt was unsuc- 
cessful. The American patent of Horace 
P. Russ, dated March 14th, 1848, and the 
English patent of John Little, dated April 
29fh, 1864, were also relied upon by the de- 
fendant, as anticipatory of the plaintiff's in- 
vention. Mr. Buss's invention consisted of 
a foundation pavement' of concrete, which 
was afterwards to be covered with ordinary 
stone flagging. This sub-pavement of con- 
crete was divided, in places where it cover- 
ed a sewer or a drain, into panels, by bars 
of iron forming crosses^ united by an eye- 
bolt, with a ring in the head of each bolt. 
When repairs were to be made upon the sew- 
er the panel could be lifted, without injury 
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to the rest of the concrete, by suitable ap- 
pliances attached to the ring. The Little 
patent was for a metallic frame work, filled 
in with concrete blocks. Neither device had 
substantial similarity to the pavement of the 
plaintiff. As the novelty of the plaintiff's 
invention was not disproved, and as the 
infringement was manifest, a decree was 
rendered directing an injunction and an ac- 
counting before a master. 

The plaintiff has now filed a motion for at- 
tachment, claiming that the defendant is vio- 
lating the injunction and the patent, by the 
construction of the pavement which is here- 
after described. As the paities were at issue 
upon the manner in which the pavement was 
constructed, a reference was directed to a mas- 
ter to find the facts, who has reported as fol- 
lows: "The ground was prepared by grading 
to four inches below the final and completed 
surface of such pavement Upon the surface 
of the ground so graded were placed wooden 
f i"ames or mould-boards, four inches in height 
or thickness. In such frames or mould-boards 
were first formed the one-half of the proposed 
diamond-shaped blocks. The said frames were 
then removed back, so that their points of sep- 
aration rested against and accorded with the 
points of the half blocks of pavement already 
laid, thus making, by means of the sides of the 
two completed half blocks and the two sides 
of the frames or mould-boards, the shape for 
the diamond-shaped block to be made by the 
next operation. The materials used and the 
manner of using them were as follows: A 
lower coiu"se upon the ground as graded was 
laid, composed of one part of cement, three 
parts of sand and two parts of gravel or 
broken stone, (none of the particles of such 
gravel or broken stone exceeding two inches in 
diameter.) This lower coui-se was laid to the 
depth of three inches and stamped down. Be- 
fore the second block is thus laid in its lower 
course, the lower course of the first block js 
allowed to become 'well set.' After the lower 
layer has been thus laid to within one inch of 
the final surface, the upper layer is then put 
on, which upper layer consists of one part of 
cement and one part of fine sand, such upper 
layer being put upon the first-formed block 
first and shortly after such first block has been 
made with the bottom layer thereon. The top 
layer of cement and sand was then placed up- 
on the bottom layer of the second block, up to 
and against the top layer of the first block, 
and the laying of the pavement was thus con- 
tinued. After the laying of two adjoining 
blocks, and while the upper material for the 
second block was in a soft or plastic state, a 
trowel or other similar instrument was insert- 
ed between the top layers of the first and sec- 
ond block through the upper layer, for the pur- 
pose of making a separation or joint between 
them, thus making what is commonly known 
and designated as a 'block pavement.' " It is 
conceded that this description of the method in 
which the pavement is made is correct. 



The question at issue between the parties is, 
whether a pavement constructed in the man- 
ner described is an infringement of the patent 
That the defendant's pavement is constructed 
of separate layers of coarse and fine cement, I 
do not regard as material. The upper layer 
Is divided into blocks by the insertion of a 
trowel after the separate sections have been 
made in the fmme, and while the concrete of 
the second block is still plastic. The defend- 
ant thus makes a block pavement, which can 
be taken up, so far as the blocks into which 
the top layer is divided are concerned, with- 
out injury to the adjoining blocks. The pave- 
ment possesses the advantage of the plaintiff's 
invention. The plaintiff forms his joint by the 
permanent interposition of some material be- 
tween the blocks, which material also serves, 
in some degree, to make a tight joint. The 
defendant forms a joint by the insertion of a 
cutting instrument between the blocks, and 
then removing the instrument, leavmg tlie 
joint an open one for the time. The question 
between the parties becomes one of construc- 
tion of the patent. Is the patent confined to 
the making of the joints by the permanent in- 
terposition of some material between the 
blocks, or does it embrace the making of the 
joints by the temporary interposition of a cut- 
ting material while the pavement is in process 
of formation? For the purpose of determining 
this question, it is necessary to ascertain the 
actual invention of the patentee. 

It was manifest, upon the former hearing of 
this case, that the old method of laying ce- 
ment or concrete pavement was in sections be- 
tween joists or frames, without any attempt to 
divide the pavement into blocks. The pave- 
ment was a unifonn surface of concrete, sub- 
ject to contraction and expansion from natural 
causes, and, when it became cracked through 
the agency of frost, was not easily repaired. 
The improvement and the invention consisted 
in dividing the pavement into blocks, so that 
one block might be removed and repaired with- 
out injury to the rest of the pavement. Al- 
though this improvement, however effected, 
whether by the insertion of a trowel, or by the 
permanent interposition of some other means 
of separation between the blocks, now appears 
to have been a simple invention, yet it was 
one which the history of the art shows to have 
been previously unknown, and to have been of 
practical importance, and to have been re- 
ceived with much favor by the public. The 
plaintiff supposed that his invention included a 
block pavement in which the blocks were 
formed either with or without the interposi- 
tion of something between the joints. He 
subsequently ascertained that he was mistak- 
en, and that the pavement was not divided into 
blocks without the interposition of some mate- 
rial to form joints. The discovery of this fact 
led to his disclaimer, wherein he disclaimed 
the forming of blocks from plastic material 
without interposing anything between tlie 
joints. This disclaimer left the patent for a 
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pavement, Tvherein tiie blocks -were formed by 
tUe interposition of some separating -material 
between the joints, and, in the specification, 
lie has described tar paper, or its equivalent. 

A strict construction of tbe patent would 
limit the patented invention to the permanent 
interposition of the equivalent material, but 
such a construction would be a limitation of 
tbe actual invention. The method adopted by 
the defendant accomplishes the substantial re- 
sults of the plaintiff's invention, m substantial- 
ly the same way in which they are attained by 
the plaintiff. The difference in method is, that 
the material is not permanently interposed be- 
tween the blocks, arid this leads to the only 
difference in result, which is, that the defend- 
ant's method leaves an open joint, instead of 
the tight joint of the plaintiff, which is not the 
material part of the plaintiff's invention. The 
mateuial part was to make a cement pavement 
separated into blocks by joints. This was the 
end to be accomplished by each party.* Inas- 
much, then, as the plaintiff's actual invention 
is substantially reproduced by the defendant 
and tliere is substantial identity in the means 
by which the material portion of the result 
was accomplished, I am of opinion that the 
mode of operation which the defendant has 
adopted, is Within the proper limits of the pat- 
ent, and is included within the first claim. 

The well known and just principle of the 
courts of this country is, that a liberal con- 
struction is to be given to the language of all 
patents and specifications, ut res magis valeat 
quam pereat. In pursuance of that rule, "the 
technical claims in a patent are to be con- 
strued with reference to the state of the art, 
so as to limit the patentee to, and give him the 
full benefit of, the invention he has made." 
Estabrook v. Dunbar [Case No. 4,535]. 

It was well understood by both parties, up- 
on the argument, that the object of the motion 
was not to mulct the defendant in damages, 
but to obtain a decision in regard to the extent 
to which the plaintiff was to be protected in 
the enjoyment of his patent, which had been 
decided to be valid and to have been infringed. 
I am of opinion, from all the circumstances 
which are disclosed in the affidavits and the 
testimony before the master, that there has 
been a studied attempt on the part of the de- 
fendant to obtain the benefit of the plaintiff's 
invention. But I am not disposed to impose a 
severe fine, in view of the fact which has been 
stated. The motion is granted, and a nominal 
fine of fifty doUai-s, in addition to a sum equal 
to the fees of the master upon this reference, 
is imposed upon the dfefendant, to be paid to 
the plaintiff as partial indemnity for his ex- 
penses. 

fFor other cases involving this patent, see 
Schillinger v. Gunther, Cases Nos. 12,457 and 
12,458; Schillinger v. Greenway Brewing Co., 
17 Fed. 244; Kuhl v. Mueller, 21 Fed. 510; 
California Artificial Stone Pav. Co. v. Molitor, 
113 U. S. 609, 5 Sun. Ct. 618; California Arti- 
ficial Stone Pav. Co. v. Perine, 8 Fed. 821; Cal- 
ifornia Artificial Stone Pav. Co. v. Freeborn, 
17 Fed. 735.] 
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SCHILLINGER v. GUNTHER. 

[15 Blatehf. 303; i 3 Ban. & A. 491; 14 O. G. 
713.] 

Circuit Court, S. D, New York. Oct 17. 1878. 

Patents — Takiso Accoust — Value op Patented 
iMPitovEJiENT — License Fee — Pbofits. 

Tbe claim of letters patent for an improve- 
ment in concrete pavements Avas, "The arrange- 
ment of tar paper, or its equivalent, between 
adjoining blocks of concrete, substantially as 
and for the purpose set forth." Under an in- 
t6rloeutrf)ry decree for an account of profits, 
the plaintiff did not prove before the master 
any license fee. as showing the value of the 
patented improvement, nor did he show such 
value otherwise. The reference and the mas- 
ter's report proceeded on the view that all the 
value in the infringing pavement was due to 
the patented improvement, and the master re- 
ported, as profits, the profits made by the de- 
fendant in laying the entire pavement: Held, 
that the master should have reported no profits. 
[Cited in Star Salt Caster Co. v. Grossman, 
Case No. 13,320; Kuhl v. Mueller, 21 Fed. 
510; Fischer v, Hayes, 22 Fed. 529; Shan- 
non V. Bruner, 33 Fed. 872.] 

[This was a bill in equity by John J. Schil- 
linger against Hermann A. Gunther for the 
infringement of letters patent No. 105,599, 
granted to plaintiff July 19, 1870, reissued 
:aray 2, 1871 (No. 4,364). Heard on exceptions 
to master's report.] 

John Van Santvoord and Edward Fitch, for 
plaintiff. 
Arthur v. Briesen, for defendant. 

BLATCHFORD, Circuit Judge. The plain- 
tiff's patent is for an improvement in con- 
crete pavements. Such pavements existed 
before the plaintiff's invention. The specifi- 
cation of the patent states that the invention 
"relates to a concrete pavement which is laid 
in sections, so that each section can be taken 
up and relaid without disturbing the adjoin- 
ing sections." The invention relates merely 
to the laying of the pavement in sections, so 
as to "allow the blocks to be luised separate- 
ly without affecting the blocks adjacent 
thereto," and so as to allow "the several 
blocks to heave separa+ely from the effects 
of frost." There is nothing new in the com- 
position of the pavement, as one formed of 
concrete made "by mixing cement with sand 
and gravel or other suitable material, to form 
a plastic compound." The point of the in- 
vention, as set forth in the specification, is, 
that, the pavement being made in sections, 
the joints between the sections have placed 
in them "strips of tar paper, or equivalent 
material, arranged between the several blocks 
or sections, in such a manner as to produce 
a suitable tight joint and yet allow the blocks 
to be raised separately without affecting the 
blocks adjacent thereto." It was not new to 
lay concrete pavements in sections. The 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and by Hubert A. Banning, Esq., 
and Henry Arden, Esq., and here reprinted by 
permission.] 
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plaintiff, after this suit was brought, filed a 
disclaimer disclaiming any claim merely to 
the laying of a concrete pavement in de- 
tached blocks or sections, -without the inter- 
position between the blocks or sections of the 
tar paper or its equivalent, and admitting 
that it -was not new to lay a concrete pave- 
ment in sections. As the specification, be- 
fore the disclaimer was filed, stated, the con- 
crete, when laid in blocks without the inter- 
position of the tar paper or its equivalent, in 
tlie joints between the blocks, would shrink 
in setting, so that the second-laid block would 
not adhere to the first-laid block, and the 
joints would "soon fill up with sand or dust," 
and the pavement would be "sufficiently tight 
for many purposes," while the blocks would 
be "detached from each other," and could be 
"taken up and relaid, each independent of the 
adjoining blocks." The disclaimer "disclaims 
the forming of blocks from plastic material 
without interposing anything between their 
joints while in the process of formation." By 
the "tiglit joint*' produced by the interposi- 
tion of the tar paper or equivalent material, 
the specification states, that the patentee 
means, that the tar paper "constitutes a tight 
water-proof joint." The specification sets 
forth, that, after one block or section is com- 
pleted, the tar paper is placed along the edge 
where the next block is to be formed, and the 
plastic composition for the next block is put 
up against the tar paper; that the tar paper 
does not adhere to the block first formed, 
when placed against it, although it may ad- 
here to the edges of the block formed after it 
is put in its place in the joints; and that, 
hence, the joints between the blocks are free, 
so that each block can be removed separately. 
The specification describes the mode of mak- 
ing the blocks to be, to spread the plastic 
mass on the bed of the pavement, "either in 
moulds or between movable joists of the 
proper thickness," so as to form the edges of 
the blocks, one block being formed after the 
other, the joists or partitions between the 
block first formed and the block next to be 
formed being removed after the block first 
formed has sat, and the second block being 
next formed, "each succeeding block being 
formed after the adjacent blocks have set." 
Nothing is claimed as new in respect to this 
mode of forming blocks of concrete pave- 
ment. The sole claim of the patent, left aft- 
er the disclaimer, is this: "The arrangement 
of tar paper, or its equivalent, between ad- 
joining blocks of concrete, substantially as 
and for the purpose set forth." It was, 
therefore, open to the defendant to lay a con- 
crete pavement in detached blocks or sec- 
tions, by the use of moulds, or movable joists 
or partitions, in the manner described in the 
plaintiff's specification, each succeeding block 
being formed after the adjacent blocks have 
set, and, to avail himself of the fact affirmed 
in the plaintiff's specification, that, without 
the use of tar paper, or its equivalent, inter- 
posed in the joints, the concrete will, in set- 



ting,- shrink, so that the second block, when 
set, will not adhere to the first, and the 
blocks, when completed, will be detached 
from each other, and thus to make a concrete 
pavement in sections, which can be taken up 
and relaid, each independent of the adjoining 
sections. It may be, that, without the use of 
something extraneous to make a joint, such 
as the permanent intei-position of tar paper 
or equivalent material between the blocks, 
or the creation of a joint, by inserting a trow- 
el or other cutting instrument between the 
blocks, and then removing the instrument, 
lea-fring the joint an open one for the time, 
the detachment of the blocks from each other 
will not be as effectual or complete as when a 
joint is formed by the interposed tar paper 
or trowel, and the blocks cannot be as easily 
or completely taken up and relaid, each in- 
dependent of the adjoining blocks.. The 
claim of the plaintiff's patent is for the inter- 
position of the extraneous material to fonn 
the joint, whether the permanent tar paper 
or the temporary trowel or cutting instru- 
ment. It is for the artificial division of the 
pavement by the joint thus made, aside from, 
and in addition to, any division resulting 
from the shrinking, in setting, of the con- 
crete in the second block, when placed against 
the completely set concrete in the fii-st block. 
I do not understand that the plaintiff, by his 
disclaimer, affirms that anything stated in his 
specification is not true, or affinns that it is 
not trae that if the sections are made with- 
out the interposition of anything, either per- 
manently or temporarily, between the sec- 
tions, the blocks will be "detached from each 
other, and can be taken up and relaid, each 
independent of the adjoining blocks." All 
that the disclaimer affirms is, that the plain- 
tiff was not the fii"st to invent what he dis- 
claims, but that it was previously invented 
by some one else. It does not affirm that 
the plaintiff did not invent it at all, or that 
the effect set forth in the specification as re- 
sulting from laying the pavement with noth- 
ing interposed in the joint, either permanent- 
ly or temporarily, will not result. A correc- 
tion of a mistake as to the statement of the 
effect of laying the pavement in sections, 
without interposing anything in the joint, is 
the office of a reissue and not of a disclaimer. 
There was an interlocutory, decree for the 
plaintiff on the 22d of April, 1875, adjudging 
that the plaintiff's patent was valid, and that 
the defendant had infringed it, and referring 
it to a master, "to take and state and report 
to the court an account of all such concrete 
pavement or sidewalk made, or caused to be 
made, or used or sold, by the said defendant, 
since the 2d day of May, 1871, and also the 
.gains and profits which the said defendant 
has received by or from the manufacture, 
use or sale of the said patented improve- 
ments; and that he also ascertain and report 
what, if any, damages the said complainant 
has suffered or sustained, by reason of the 
said infringement, over and above and be- 
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yond said gains and profits." Subsequently, 
an order was made setting fortb, that "it ap- " 
pears to this court, that the defendant has 
■ made or laid sectional concrete pavements or 
'Sidewalks in different methods or modes of 
construction, all of which methods are claim- 
ed to be in violation of said patent," and or- 
dering that the master proceed in said ac- 
counting, under the said decree of April 22d, 
1875, "and take and state an account of all 
the sectional concrete pavements or sidewalks 
made or laid by the defendant, or under his 
authority, since the 2d day of May, 1871, 
specifying, as far as may be, the method or 
methods pursued by the defendant in making 
or laying the same, and the amount laid un- 
der each method, if more than one, to the end 
that, in the decree that shall be made upon 
the master's report, it shaU be determined 
and decreed whether aU of tlie methods of 
laying concrete pavement which have been 
practised and pursued by the defendant, are 
or are not within the patent which has been 
adjudged to be good and valid, and to have 
been infringed by the defendanc, and wheth- 
er the defendant is, therefore, liable to pay 
to the plaintiff damages for aU or any por- 
tion of the concrete pavements which have 
been constructed by him, or under his au- 
thority." 

' The master has made his report. He states 
in it, that he directed the defendant to make 
out and produce before him "an account of 
all cement or concrete pavements or side- 
walks made or laid by him since the 2d day 
of May, 1871, also the date when laid, the 
place where, the number of square feet, the 
price per foot and the total amount received;" 
that such accounts were produced and are 
submitted with the report; that "the de- 
fendant was also required to produce an ac- 
count showing the cost or expense of laying 
such pavements and sidewalks, and the prof- 
its derived therefrom by the defendant;" that 
the defendant produced no detailed account 
showing such cost or expenses, but produced 
estimates of expenses, which are submitted 
with the report; "and that the cost or ex- 
pense to the defendant of laying the cement 
pavements or sidewalks stated in his several 
accounts, is not exceeding 17 cents per square 
foot" The report states the defendant has 
laid, as appears from his accounts, 162,843^ 
square feet of -sectional cement pavements, 
and received therefor the sum of $38,380 70; 
that the cost of the same, at the rate of 17 
cents per square foot, was ?27,683 39; that 
the sum of $10,69731 is "the profits made by 
the defendant in the laying of the sectional 
pavements laid by him," and "is the damage 
sustained by the complainant if all of the 
pavements referred to were laid in the man- 
ner or according to the process described in 
the complainant's patent, or are such pave- 
ments as are claimed in said patent" The re- 
port also shows, that some of the pavement so 
laid by the defendant was laid with tar pa- 
per or its equivalent between the joints; that 
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some of it was laid by leaving metal plates 
in the joints and afterwards withdrawing 
said plates and pouring melted pitch into the 
open joints; that some of it was made in the 
last named way, except that the joints were 
filled with cement; that some of it was 
made with the use of joists removed before 
the joint was formed, nothing being left be- 
tween the blocks but a trowel, or other in- 
strument, or metal strips were used to make 
a joint, or a separation into blocks, during 
the process of laying the pavement; and that 
some of it was laid by a method which this 
court has held, on attachment proceedings, to 
be an infringement. 

The defendant has filed several exceptions 
to the report. The report states that the de- 
fendant's estimates of expenses are not ac- 
curate or reliable, but are greatly overstated 
as to quantity of materials used and the cost 
thereof; and that such estimates charge too 
much per barrel for cement and for too much 
cement. Exceptions 1, 2, 3 and 4 cover the 
above matters and are disallowed. Excep- 
tion 5 excepts to the finding that the cost or 
expense to the defendant of laying the ce- 
ment pavements stated in his several ac- 
counts, is not exceeding 17 cents per square 
foot, and is disallowed. As to exception 6, 
I think the evidence shows that the sum of 
$809, in respect of the pavements for Coburn 
and Birdsall, should have been deducted from 
the sum of $5,637 74 mentioned in paragraph 
4 of the report Exceptions 7, 10, 13, 16 and 
18 and part of exception 17 relate to the 17 
cents per square foot as 'cost, and are dis- 
posed of by the ruling as to exception 5, and 
are disallowed. Exceptions 8 and 9 proceed 
npon the ground that it does not Infringe the 
plaintiff's patent to lay sectional cement pave- 
ments by leaving metal plates in the joints 
and afterwards withdrawing said plates and 
pouring melted pitch into the open joints, 'and 
are disallowed. Exceptions 11 and 12 pro- 
ceed upon the ground that it does not in- 
fringe the plaintiff's patents to lay sectional 
cement pavements by leaving metal plates in 
the joints and afterwards withdrawing said 
plates and fiRing the joints with cement, and 
are disallowed. Exceptions 14 and 15 pro- 
ceed upon the ground that it is. not true that 
a trowel or other instrument or metal strips 
were used to make a joint, or a separation 
into blocks, during the process of laying the 
pavement mentioned in the report as having 
been laid with the use of joists removed be- 
fore the joint was formed, nothing being left 
between the blocks. I find the fact to be 
otherwise. There is nothing in the Russ pat- 
ent or the Little patent like the method of 
procedure or pavement described in the part 
of the report to which exceptions 14 and 15 
relate. They are disallowed. So much of 
exception 17 as relates to the sum of $8,- 
709 80 is disallowed. 

Exception 19 excepts to the finding of $10,- 
697 31 as profits, and insists that the master 
should have found that the defendant made 
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no profits in laying sectional cement pave- 
ments in the various ways set forth in the 
report. Exception 20 is to the effect, that 
the master "has found that the manufactur- 
er's profit bf the defendant in laying the sev- 
eral cement pavements which are set forth in 
the report, is the measure of damage sus- 
tained by the complainant hy the alleged in- 
fringement of his patent, whereas the said 
master should have found that the manu- 
facturer's profits are not the tme measure of 
damages in such eases." Exception 22 is 
to the effect, that the master "has failed to 
report that the complainant has not proved 
the value of his invention and the license 
fees, if any, which he actually received for 
the use of the invention, and that, therefore, 
the complainant has not shown himself to be 
entitled to any but nominal damages for the 
use of his said invention by this defendant." 
The decree directed the master to report 
the profits received by the defendant from 
the manufacture, use or sale of the patented 
improvement. It is those profits alone which 
the plaintiff can recover. He cannot recover 
anything more, as profits. He cannot recov- 
er the profits of the manufacture, sale or use 
of anything but the patented improvement 
He cannot recover the profits of the manu- 
facture, use or sale of anything found in the 
pavement, or of any part of the pavement, 
except the patented improvement. Whatev- 
er distinctive profit belongs to the use of "the 
arrangement of tar paper, or its equivalent, be- 
tween adjoining blocks of concrete, substan- 
tially as and for the purpose set forth" in the 
patent, is the profit to be recovered. Such 
distinctive profit must be shown affirmative- 
ly by the plaintiff. If he fails to show it, he 
can recover nothing, as profits. The plaintiff 
has proved no license fee, as showing the 
value of the patented improvement. Nor has 
he otherwise shown the value of the patented 
improvement. No evidence on that subject 
was given before the master. The reference 
proceeded on the principle that all the value 
or usefulness there was in the pavements laid 
by the defendant was due to the permanent 
or temporary interposition in the joint, dur- 
ing the process of laying, of something ex- 
ternal, to make a separation into blocks or 
sections. This was clearly a mistake. The 
plaintiff's invention contributed but a small 
part of the usefulness of the pavement. As 
a concrete pavement, with all the advan- 
tages due to the smoothness and durability of 
such a pavement, it was a valuable pavement, 
without being in blocks or sections made by 
the use of the patented improvement. The 
advantage of being in blocks made by the 
use of the patented improvement was an ad- 
vantage which does not give to the plaintiff 
the right to recover the profits of laying the 
entire pavement. These principles are well 
settled. Mowry v. Whitney, 14 Wall. [81 U. 
S.] 620, 649; Phelp v. Knock, 17 Wall, [84 
U. S.] 460; Gould's Manuf'g Co. v. Cowing 
[Cases Nos. 5,642, 5,643]; Black v. Munson 
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[Id. 1,463]; ^Buerk v. Imhaeuser [Id. 2,107]; 
Blake v. Robertson, 94 U. S. 728; Garretson 
V. Clark [Id. 5,248]. Exceptions 19, 20 and 
22 are allowed, so far as they claim that the 
master should not have reported any sum as 
profits, under the interlocutory decree. 

The master also reports, that "the com- 
plainant is entitled to recover from the de- 
fendant a further sum, as special damage, 
on account of the laying of the pavement for 
Andrew Dold, which pavement was laid in 
the same manner as the City Hall pavement, 
above referred to, the proofs showing that 
said pavement was conti-acted for and laid 
by the defendant in October, 187G, but is not 
included in any of the accounts rendered by 
him;" and that "it is shown that the com- 
plainant gave to Dold a bid or estimate for 
the said work, and that he was underbid by 
the defendant, and thus was damaged to the 
amount of ?900." Exception 21 excepts to 
the report, because it finds "that the com- 
plainant is entitled to recover from the de- 
fendant special damages on account of the 
laying of a pavement for Andrew Dold, and 
that the proofs show that said pavement -was 
laid in the same manner as the City Hall 
pavement." So much of exception 21 as ex- 
cepts to the report of the $900 as special 
damage is allowed. Exception 22, before cit- 
ed, is broad enough to be an exception to the 
report of the $900 as damages. The remarks 
before made as to the allowance of profits 
apply to this $900. If entitled, in any event, 
to any allowance of damages in respect of 
the Dold pavement, the plaintiff must show 
the value of the patented invention as dis- 
tinct from the value of the rest of the Dold 
pavement, and can in no event recover as 
damages the entire §900. The rest of excep- 
tion 21 is disallowed. 

An order will be entered disposing of the 
exceptions in accordance with this decision. 

[For other cases involving this patent, see 
note to Schillinger v. Gunther, Case No. 12,456.] 



Case nSTo. 12,468. 

SCHILLINGER v. GUNTHER. 

[17 Blatehf. 66: 16 O. G. 905; 4 Ban. & A. 
479; Merw. Pat. Inv. 166.] i 

Circuit Court, S. D. New York. Aug. 26, 1879. 

Patents— Co .vcuETE Pavement — Asticipatiox — 
Disolaimek—Re-issde—Sfecifioations— Costs. 

1. A concrete pavement, made of cement, 
sand and gravel, made plastic by water and 
then laid in blocks, in a plastic state, at the 
place where it is to be used, and suffered to set 
or harden there, is not anticipated by a pave- 
ment made of blocks of cement made elsewhere, 
and then laid, like bricks or flags, at the place 
of use. 

[Cited in Schillinger v. Greenway Brewing 
Co., 17 Fed. 246; Kuhl v. Mueller, 21 Fedl 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and by Hubert A. Banning, Esq., 
and Henry Arden, Esq., and here reprinted by 
permission. Slerw. Pat. Inv. 166, contains only 
a partial i-eport,] 
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510: Shannon v. Bruner, 33 Fed. 290, 291; 
California Artificial Stone-Paving Co. v. 
Sehalieke, 119 U. S. 405, 7 Sup. Gt. 393.] 

' 2, Under sections 4917 and 4922 of the Re- 
Tised Statutes, where a proper disclaimer is en- 
tered during the pendency of a suit on a patent, 
there may be a recovery for the plaintiff, in 
respect of what is not disclaimed, provided tiiere 
has been no unreasonable neglect or delay to 
•enter a disclaimer, but the recovery is to be 
without eosfs. 
[Cited in Atwater Manuf g Co, v. Beeeher 
Manuf'g Co., 8 Fed. 610.] 

3. There may be a disclaimer of something 
-which was introduced into a re-issued specifica- 
tion and did not exist in the original specifica- 
tion. 

[Cited in Yale I.ock Manuf g Co. v. Scovill 
Manuf'g Co., 3 Fed. 298; Tyler v. Gallo- 
way, 12 Fed. 569; Electrical Accumulator 
Co. V. J.ulien Electric Co., 38 Fed. 135, 136.] 

4. In connection with a disclaimer of a claim 
•or part of a claim, it is not improper to eliminate 
or withdraw, by the same writing, the parts of 
the body of the specification on which the dis- 
-claimed claim or part of a claim is founded. 

[Cited in Schillinger v. Greenway Brewing 
Co.. 17 Fed. 246; California Artificial 
Stone-Paving Co. v. Sehalieke. 110 U. S. 
405, 7 Sup. Cti. 393; Electrical Accumulator 
Co. V. Julien Electric Co., 38 Fed. 135, 136.] 

5. The disclaimer in this case upheld, against 
the objection that the matter disclaimed was 
not introduced by mistake, but with the intent 
to defraud or mislead the public. 

[This was a bill in equity by John J. Schil- 
linger against Hermann A. Gunther for the 
infringement of re-issued letters patent No. 
4,364, granted to plaintiff May 2, 1871, the 
original letters patent, No. 105,599, having 
■been granted July 19, 1870.] 

Edward Fitch and John Van Santvoord, 
for plaintiff. 
Ai'thur V. Briesen, for defendant, 

BLATCHFORD, Circuit Judge. The de- 
fendant contends, that the first claim of the 
plaintiEE's re-issued patent is for a concrete 
pavement laid in detached blocks or sec- 
tions, and that such claim is void, because 
blocks of cement had before been made, 
and carried to the place where they were 
to be used, and laid down side by side, 
thus forming a sectional cement pavement 
having all the advantages of the plaintiff's 
pavement. This view is not sound. The 
first claim of the re-issued patent claims "a 
-concrete pavement, laid in detached blocks or 
sections, substantially in the manner shown 
and described." The concrete pavement re- 
ferred to is shown by the specification to be 
a pavement made not of cement alone, but of 
cement, sand and gravel, made plastic by wa- 
ter, and then laid. In blocks, in a plastic 
state, at the place where it is to be used, 
and suffered to set or harden. This is a dif- 
ferent thing from blocks of cement made 
elsewhere, dnd then laid, like bricks or flags, 
at the place of use. 

Equally unsound is the view, urged by the 
defendant, that the disclaimer takes out of 
the patent the entire first claim of the re- 
issue. It takes out of that claim only so 



much thereof as claims a concrete pavement 
made of plastic material laid in detached 
blocks or sections, without . interposing any- 
thing between their joints in the process of 
formation. The first claim originally includ- 
ed a concrete pavement made of plastic ma- 
terial laid in detached blocks or sections, 
without interposing anything between their 
joints in the process of formation. The first 
claim, as amended by the disclaimer, claims 
a concrete pavement made of plastic material 
laid in' detached blocks or sections, -when 
free joints are made between the blocks, by 
Interposing tar paper or its equivalent. 

The alleged prior inventions of Russ and 
Little have been disposed of by the rulings 
of Judge Shipman in this case, and so has 
the question of the infringement by the use 
of a trowel or a knife. 

By section 4917 of the Revised Statutes, 
which was in force when the disclaimer in 
Ibis case was filed in the patent office, it is 
provided as follows: "Whenever, through in- 
advertence, accident or mistake, and with- 
out any fraudulent or deceptive intention, a 
patentee has claimed more than that of 
which he was the original or first inventor 
or discoverer, his patent shall be valid for 
all that part which is truly and justly his 
own, provided the same is a material or sub- 
stantial part of the thing patented; and any 
such patentee, his heirs or assigns, whether 
of the whole or any sectional interest there- 
in, may, on payment of the fee required by 
law, make disclaimer of such parts of the 
thing patented as he shall not choose to 
claim or to hold by virtue of the patent or as- 
signment, stating therein the extent of his 
interest in such patent. Such disclaimer 
shall be in writing, attested by one or more 
witnesses, and recorded in the patent office; 
and it shall thereafter be considered as pai-t 
of the original specification to the extent of 
the interest possessed by the claimant, and 
by those claiming under him, after the record 
thereof. But no such disclaimer shall affect 
any action pending at the time of its being 
filed, except so far as may relate to the ques- 
tion of unreasonable neglect or delay in filing 
it." By section 4922 it is provided as follows: 
"Whenever, through inadvertence, accident 
or mistake, and without any wilful default 
or intent to defraud or mislead the public, a 
patentee has, in his specification, claimed to 
be the original and first inventor or discov- 
erer of any material or substantial part of 
the thing patented, of which he was not the 
original and first inventor or discoverer, ev- 
ery such patentee, his executors, administra- 
tors and assigns, whether of the whole or 
any sectional interest in the patent, may 
maintain a suit at law or in equity, for the 
infiingement of any part thereof which was 
bona fide his own, if it is a material and 
substantial part of the thing patented, and 
definitely distinguishable from the parts 
claimed without right, notwithstanding the 
specifications may embrace more than that of 
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which tlie patentee Tvas the first inventor or 
discoverer. But, in every such case in which 
a judgment or decree shall he rendered for 
the plaintiff, no costs shall be recovered, un- 
less the px'oper disclaimer has been entered 
at the patent office before the commencement 
of the suit. But no patentee shall be enti- 
tled to the benefits of this section if he has 
unreasonably neglected or delayed to enter 
a disclaimer." The purport of these two sec- 
tions, taken together, is, that, where a proper 
disclaimer is entered during the pendency of 
a suit on a patent, there may be a recovery 
for the plaintiff, in the suit, in respect of 
what Is not disclaimed, provided there has 
l)een no unreasonable neglect or delay to en- 
ter a disclaimer, but the recovery is to be 
without costs. In the present case a proper 
disclaimer was entered after the suit was 
commenced. It disclaims certain words in 
the body of the specification, and it also dis- 
claims a part of what was claimed in the 
first claim of the re-issued patent. What is 
disclaimed in the body is the foundation of 
so much of the first claim as is disclaimed. 
The plaintiff was neither the original nor the 
first inventor of so much of the. first claim 
as is disclaimed. What is thus disclaimed is 
a material and substantial part of what is 
covered by the first claim. The part of such 
claim which is not disclaimed is truly and 
bona fide the plaintiff's. What is not dis- 
claimed is definitely distinguishable from 
what he claimed without right. He did not 
choose to claim or to hold by virtue of the 
re-issued patent what he disclaimed. What 
he disclaimed was inserted by the re-issue. 
It did not exist in the origiual patent. But, 
for the purposes of a disclaimer, what is dis- 
claimed stood, before it was disclaimed, as 
if there never had been but one patent, and 
that the re-issued patent. It was proper to 
correct, by a disclaimer, the unlawful claim 
introduced by the re-issue. It is true, that, 
strictly, section 4917 contemplates only a 
disclaimer of some claim, or part of a claim, 
but, in connection with a disclaimer of a 
claim, or of a part of a claim, it is not im- 
proper to eliminate or withdraw, by the same 
writing, the parts of the body of the specifi- 
cation on which the disclaimed claim, or part 
of a claim, is founded. The disclaimer is 
none the less a disclaimer of a claim or of a 
part of a claim because, in addition, it dis- 
claims such parts of the body of the specifica- 
tion. The disclaimer being a proper one, in 
form and substance, it is, by the statute, to 
be, after its filing, "considered as part of the 
original specification." The re-issued specifi- 
cation is to be thereafter read as if the dis- 
claimer were incorporated in it. 

But, no disclaimer can be allowed to be op- 
erative unless the unlawful claim was made 
through inadvertence, accident or mistake, 
and without any fraudulent or deceptive inten- 
tion, nor can a plaintiff recover on a patent 
which claims anything not bona fide the pat- 
entee's, unless the claim to the thing not bona 



fide his was made through inadvertence, acci- 
dent or mistake, and without any wilful de- 
fault or intent to defraud or mislead the pub- 
lic. It is set up in the amended answer, that 
the part of the thing patented which is dis- 
claimed by the disclaimer, was not introduced 
into the re-issued patent "through inadvert- 
ence, accident or mistake, and without any 
wilful default or intent to defraud or mislead 
the public," but on the conti-aiy, was inti'oduced 
into it "deliberately and with the intent to de- 
fraud or mislead the public." I have arrived 
at the conclusion, on the evidence, that the- 
disclaimed parts, both of the body of the re- 
issued specification, and of the first claim 
thereof, were introduced by reason of a mis- 
taken idea on the part of the plaintiff, that 
the cona-ete, in setting, would shwnk, so that 
the second block, when set, would not, though 
setting in contact with the first set block, ad- 
here to such fii-st set block, and that it was 
not necessaiy, in forming the blocks from 
the plastic material, to interpose anything be- 
tween their joints, in the process of forma- 
tion, in order to produce the detached blocks 
or sections described in the specification, 1 
am also of opinion, on the evidence, that there 
was no wilful default, or fraudulent or decep- 
tive intention, or intent to defraud or mis- 
lead the public, on the part of the plaintiff. 
The evidence shows, that the plaintiff believ- 
ed, when he took the re-issue, that a sectional 
pavement could be made of plastic concrete, 
without interposing anything between the 
blocks. He may not have experimented as 
much as he ought to have done before arriv- 
ing at that conclusion. He may have arrived 
at it on insuflicient and inadequate grounds. 
Still, if he acted in good faith, it was a mis- 
take. If he made experiments and drew a 
conclusion from them, not whoUy baseless, it 
was not a wilful default, although other per- 
sons may, from other information, have been 
of a different opinion, and although other per- 
sons woiild have been slow to draw the same 
conclusion the plaintiff did from the premises 
before him. So, too, although the experiments 
and the conclusion were made and arrived at 
after the original patent was taken out, in such 
wise as to destroy the validity of the re-issue 
so far as such conclusion was concerned, it 
was proper to make the disclaimer in ques- 
tion, in order to avoid the effect of inserting 
in the re-issue matter which amounted, if 
true, to an invention made after the granting 
of the original patent. The plaintiff states, 
in his affidavit made November 22d, 1878, 
that he has never known any cement pave- 
ment constructed in sections formed on the 
ground for actual use in outdoor work, with- 
out the interposition of something while the ma- 
terial was in a plastic state, to form or com- 
plete the joints. There is nothing 'in this that is 
inconsistent with his statement in the same 
affidavit, that he believed, when he took his 
re-issue, that the concrete, in setting, would 
shrink, and that, after one section had been 
formed, another section might be formed of 
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the plastic material directly against and in 
contact with the one already formed, and the 
blocks, when completed, would be detached; 
nor anything inconsistent with the fair result 
of the evidence. The experiments on which 
he rested his belief were not pavements in sec- 
tions formed on the ground for actual use in 
outdoor work. As to the conversations with 
the plaintifle, testified to by witnesses, they 
are too vague and imreliable to be satisfactory. 
The fact that the plaintiff, in the fall of 1874, 
laid, in Washington, from 2,000 to 3,000 square 
feet of concrete pavement in sections, with- 
out anything behig interposed between the 
blocks, with the intention that it should be 
a pavement of detached blocks, such as his 
specification describes, shows that he had not, 
at that time, abandoned the idea that a pave- 
ment of detached blocks could be made in 
that way. It was not till January, 1875, that 
it clearly appeared that such pavement was a 
pavement of adhering blocks and not a pave- 
ment of detached blocks. 

The foregoing observations serve to show 
that there was no unreasonable neglect or de- 
lay in not filing until March 1st, 1875, the dis- 
claimer in question. 

The remaining defence set up in the amend- 
ed answer is founded on the first subdivision 
of section 4920 of the Revised Statutes, and is 
to the effect that, for the purpose of deceiv- 
ing the public, the description and specifica- 
tion filed by the patentee in the patent office, 
and which is contained in the re-issued patent, 
was made to contain less than the whole ti*uth 
relative to his alleged invention or discovery, 
or more than is necessary to produce the de- 
sired effect, and that the patent is, therefore, 
void. This defence fails, because, as has 
been held, there was no purpose of deceiving 
the public; and, also, because the disclaimer 
being now a part of the specification, the spec- 
ification is not open to the alleged objection. 

The defences set up are overruled as not 
sustained by the evidence, and a decree to 
that effect will be entered. 

[For other cases involving this patent, see note 
to Schillinger v. Gunther, Case No. 12,456.] 
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Case No. 1S,459. 

SGHLITZ V. SOHATZ. 

[2 Biss. 248.] i 

District Court, D. Wisconsin. Feb. 1870. 

Bankruptcy — ^Exempt PROPEBTr — Mortgage — 
Preference. 

1. An assignee cannot recover property ex- 
cepted by the 14th section of the bankrupt law 
[of 1867 (14 Stat. 522)]. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



2. Such property the debtor may lawfully 
mortgage or convey, and such a preference i* 
not in violation of the act, nor a fraud on it. 

3. The fact that soon after the conveyance, 
and before the petition was filed against him, 
the debtor left the country, does not place the- 
assignee in a better position. 

Si bankruptcy. This was an action by 
Joseph Schlitz, assignee in bankruptcy of 
the estate of Henry Gretz, to recover the 
amount received by defendant in the sale of 
two horses which came to his possession 
from the bankrupt. 

Mann & Gotzhausen, for plaintiff. 
George B. Goodwin, for defendant. 

MILLER, District Judge. It appeared in 
evidence at the trial that Gretz was a brew- 
er, and, becoming pecuniarily embarrassed, 
he mortgaged to the defendant two horses 
as security for a debt previously contracted. 
And it also appears that those were the only 
horses Gretz owned at the date of the mort- 
gage and thereafter until proceedings in 
bankruptcy were commenced against him. 
When Schatz received the mortgage and 
took possession of the horses he had reason- 
able cause to believe Gretz insolvent. He 
took possession of the horses a few days 
before the petition in bankruptcy was filed 
against Gretz. Gretz with his family left 
the country immediately after giving the 
chattel mortgage to Schatz, and is not known, 
to be in this state. 

By section 14 of the act to establish a uni- 
form system of bankruptcy throughout the 
United States the estate real and personal 
of the debtor vests in the assignee by as- 
signment, ^hich relates back to the com- 
mencement of proceedings in bankruptcy; 
provided, that there should be excepted from 
the operation of the provisions of the sec- 
tion the several articles mentioned, and such 
other property not included in the forego- 
ing exceptions as is exempted from levy and 
sale upon execution or other process or order 
of any court, by the laws of the state in 
which the bankrupt has his domicil at the 
time of the commencement of proceedings 
in bankruptcy, to an amount not exceeding 
that allowed by such state exemption laws 
in force in the year eighteen hundred and 
sixty-four. 

By the law of this state in force in the 
year eighteen hundred and sixty-four, and 
since, a span of horses is exempt from levy 
and sale upon execution. By a span of 
horses is imderstood two horses worked to- 
gether as a team, as these were. The horses 
mortgaged to Schatz being the only horses 
Gretz owned, were exempt from levy. 
Gretz by the mortgage appropriated this ex- 
empt property to the payment of a debt, 
prior to the proceedings in bankruptcy, at 
his domicil in this state. The said section 
fomiieen further provides that the exception 
shall operate as a limitation upon the con- 
veyance of the property of the bankrupt to 
his assignee, and in no case shall the except- 
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ea property pass to the assignee, or the ti- 
tle of the bankrupt thereto be impaired or 
affected by any of the provisions of the act. 

If Gretz had not made the mortgage, and 
had i-emained in his domieil, the assignee in 
bankruptcy would not be entitled to claim 
the horses. The fact of abandonmentOof 
his domieil by Gretz, after the mortgage of 
the horses to Schatz, and Schatz's posses- 
sion under the mortgage before the com- 
mencement of proceedings in bankruptcy, 
cannot place the assignee in any better at- 
titude as to this exempt property in the 
hands of Schatz. Gretz had a lawful right 
to mortgage or sell the horses, and having 
disposed of them, under the law of the 
state his creditors could not take them by 
legal process for debt from Schatz, neither 
can the assignee in bankruptcy recover of 
Schatz the proceeds of the sale of the horses. 

The creditors of Gretz not having any right 
to the horses as assets, the preference given 
to Schatz was no violation of the bankrupt- 
cy act, nor was it a fraud on them. 

The provision for exemptions under state 
laws may be supposed of doubtful consti- 
tutionality, for want of uniformity, but this 
court will not for this reason delay or em- 
barrass proceedings in bankruptcy, prefer- 
ring that the question be decided by the su- 
preme court of the United States. Judg- 
ment for defendant. 

A bankrupt by a mortgage waives the exemp- 
tion as against the mortgagee, but not as ajrainst 
the assignee. In re Jones [Case No. 7,445]. 
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SCHMAIRE et al. v. MAXWELL. 

[3 Blatchf. 408.] i 

Circuit Court, S. D. New York. Jan. 23, 185G. 

Customs Duties — Appraisement — How Treated 

— Objections to — How Made— Protest — 

Deputy Collector — Powbus. 

1. In an action to recover back duties, no ex- 
cention can be taken to an appraisement of 
goods, which does not appear on the face of it, 
unless the exception is distinctly and specilically 
pointed out in a protest, as required by the act 
of February 26th, 1845 (5 Stat. 72T). 

2. A collector has power, with the sanction of 
the secretary of the treasury, to appoint as many 
deouties as may be necessary; and such depu- 
ties, unless restricted, are necessarily clothed 
with the power which their principal has, 

3. Whenever an oath is required to be admin- 
istered by a collector, a deputy collector may 
administer it. 

4. Under the 8th section of the act of July 
30th, 1846 (9 Stat. 43), an importer has a right 
to make, in his entry, an addition to the value 
of goods as contained in his invoice; but the ad- 
ditional duty or penalty of 20 per cent., imposed 
by that section, attaches, if the appraised value 
of the goods exceeds, by 10 per cent, the val- 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission,] 



ue in the entry, whether such addition has been 
made hy the importer or not. 

5. Under the 16th and 17th sections of the 
act of August 30th, 1842 (5 Stat. 563, 564), an 
appraisal of goods by the public appraisers is 
final and conclusive, unless the importer gives 
to the collector an absolute and unconditional 
notice of his dissatisfaction with such appraisal. 

[Cited in Sasonville Mills v. Russell, l-Fed. 
124.] 

6. Where the notice given to the importer was 
that the appraisement was not satisfactory, and 
that, ' if desired," such evidence and statements 
would he produced to the collector as could be 
furnished, to satisfy him of the correctness of 
the invoice value: Beld, that this was a con- 
ditional notice, and was either not an appeal 
from the appraisal, or was an abandonment of 
the appeal, and that the appraisal was final and 
conclusive. 

7. If, on an appeal from an appraisal, a col- 
lector illegally refuses to order a re-appraisal, 
still the appraisal is not set aside by the appeal, 
and IS conclusive till a re-appraisal is in fact 
made; and the only remedy of the imoorter is 
an action against the collector for his breach of 
duty. 

This was an action against [Hugh Maxwell] 
the collector of the port of New York, to re- 
cover back an excess of duties, and penalties 
for undei-valuation, paid by the plaintiffs 
[John Schmaire and others] upon two impor- 
tations of goods from Liverpool, in the year 
1852, one in the Washington and one in the 
Asia, 

John S. McCulIoh, for plamtiffSL 
J. Prescott Hall, for defendant. 

INGERSOLL, District Judge. The impor- 
tation by the Washington was made on the 
15th of May, 1852. An entiy was made of 
the same at the custom-house, and the value 
as contained in the entry corresponded with 
the value set down in the invoice. The goods 
were obtained by the plaintiffs by purchase, 
and the purchase price was the price con- 
tained in the entry and invoice. The pur- 
chase was made about two months before the 
shipment. The appraisers appraised the val- 
ue at more than 10 per cent above the value 
contained in the entry. A re-appraisement 
was demanded by the plaintiffs, and the re- 
appx-aisers appraised the value at more than 
10 per cent above the value contained in the 
enti-y. Both the appraisal and re-appraisal 
were of the market value of the goods at the 
time they were shipped. Duties were exact- 
ed upon their value as found by the re-ap- 
praisal; and. also, a penalty for undervalua- 
tion. These payments were made under pro- 
test 

No cause of exception to the re-appraisal, 
which does not appear on the face of it. can 
be taken in this action, unless such exception 
is distmctly and specifically pointed out in 
the protest, as required by the protest act of 
Eebi-uaiy 2Gth, 1845 (5 Stat. 727). Bartlett 
V. Kane. 18 How. [57 U. S.] 263. Numer- 
ous cases to that effect have been decided by 
this court. The re-appraisal must stand as 
valid, unless a sufficient reason to make it 
invalid is particularly pointed out to the col- 
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lector in the protest, and unless that rea- 
son, so particularly and specifically pointed 
out, is sustained by proof. The protest in 
this case is very long and diffuse. It deals 
very much in generals— such as, that the ap- 
praisals were not made according to law; 
that they were not fairly, impartially and 
legally made, by persons unprejudiced and 
duly qualified; and that proper testimony 
was not received. There are only two pai-- 
ticulai- exceptions to the re-appraisals and 
the imposition of the increased duty, pointed 
out. They are, first, that the re-appraisers 
were not sworn by the defendant, and that 
the re-appraisal was therefore void; second, 
that "20 per cent penalty, under the 8th sec- 
tion of the tarifiE act of 18i6, cannot be ex- 
acted, except where the importer has raised 
his invoice prices on entry." 

As to the first exception. Was the re-ap- 
praisement void, because the re-appraisers 
were not sworn by the defendant? The pro- 
test does not state that the re-appraisers 
were not sworn by some one authorized to 
administer the oath; or that they were sworn 
by such a particular person, and no one else, 
and that such particular person had no pow- 
er to administer the oath to them. The pro- 
test is: "The re-appraisers were not sworn 
by you." The defendant giv^ three answers 
to this exception. The first answer is, that it 
is not necessaiy that the re-appraisers should 
be sworn by any one. The second is, that I 
they can be sworn, if there is a necessity 
for it, by an appraiser. See section 17 of the 
act of August 30th, 1842 (5 Stat. 564). The 
third is, that if there is a necessity for their 
being sworn, and they cannot be sworn by an 
appraiser, they can be sworn by a deputy col- 
lector. The view I take of the case renders 
it imnecessary to consider the two first an- 
swers to this exception. The collector has 
power, with the sanction of the secretary of 
the treasury, to appoint as many deputies as 
may be necessary. A deputy, unless restrict- 
ed, is necessarily clothed with the power 
which his principal has. In U. S. v. Barton 
[Case No. 14,534], it was decided, that when 
an oath was required to be administered by 
a collector, a deputy collector could adminis- 
ter it. This exception, therefore, must be ad- 
judged not to be sufficient. 

As to the second exception. It is this:— "20 
per cent penalty, under the 8th section of the 
tariff act of 1846, cannot be exacted, except 
where the importer has raised his invoice 
prices on entry." No such construction as 
this can be put upon the section of the act 
referred to. By that section, the importer 
has a right to malie, in the entry, an addition 
to the cost or value given in the invoice. But 
the additional duty of 20 per cent attaches, 
if the appraised value exceeds, by 10 per 
cent., the value declared in the entry, wheth- 
er such addition has been made to the en- 
try or not. This exception, therefore, must 

be adjudged to be insufficient. 
The importation by the Asia was made on 



(Case No. 12,460) SCHMAIRE 

the 4th of June, 1852. An entry was made 
of the same at the custom-house, and the 
value as contained in the entry corresponded 
with the value as contained in the invoice. 
The goods were obtained by the plaintiffs 
about two weeks before they were shipped. 
The appraisers appraised their value at more 
than 10 per cent above the value contained in 
the entry. Duties were exacted and paid upon 
their value as found in the appraisement, and a 
penalty of 20 per cent, by way of additional 
duty. These payments were made under protest. 
This protest is very general, like the protest 
in the case of The ■Washmgton,2 and the two 
particular exceptions set out in that protest 
are not set out in this. There was served, in 
this case, a notice as follows: "You should 
not refuse us the appointment of a merchant 
apj^raiser, under the acts of 1823, 1830, and 
1832." The question is— did the collector re- 
fuse the appointment of such appraiser? The 
only evidence of such refusal is a letter from 
the plaintiffs to the defendant, dated June 
16th, 1852, as follows: "We have been in- 
formed that the U. S. appraisers have raised 
the woollens imported by us about the 3d in- 
stant, per the steamer Asia from Liverpool, 
W2 per cent. The appraisement which has 
been made is not satisfactory, and, if desired, 
such evidence and statements will be pro- 
duced to you, as can be furnished, to satisfy 
you of the fairness of our invoice, and of the 
foreign market price." The 10th section of 
the tariff act of August 30th, 1842 (5 Stat. 
563), provides for tiie appraisal of imported 
goods by appraisers; and the 17th section 
enacts, that tlie appraisal which they may 
make shall be final and conclusive, giving a 
right, however, to the importer, if he is dis- 
satisfied with such appraisal, upon his com- 
pliance with cei-tain requisitions, and upon his 
giving, written notice of such dissatisfaction 
to the collector, to have an appraisal by 
merchants, as provided in the act. An abso- 
lute unconditional notice of dissatisfaction 
Is an appeal; and, upon such appeal, the col- 
lector must take measures for a re-appraisal. 
But such appeal may be abandoned, and, 
when it is abandoned, the original appraise- 
ment is final and conclusive. Bartlett v. 
Kane, 16 How. [57 U. S.] 263. But a notice 
of dissatisfaction, accompanied by a condition 
which is not recognized by law, is no appeal, 
and the collector has no right to regard such 
a'notice. The notice in this case was, that 
the plaintiffs were not satisfied with the ap- 
praisement made by the appraisers, accom- 
panied by the offer, that if the collector de- 
sired it, but not without, they would produce 
evidence to show that the valuf; in the invoice 
was correct. They had a right if they wish- 
ed it, without any desire of the collector, to 
go before the merchant appraisers and show 
this. The notice fairly indicates that they 
did not wish or intend to do this, unles? 
the collector desired it. It was their duty 
to do this, in order to nullify the ap- 

2 [Case No. 17,222.] " 
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praisement which had been made. That was 
final and conclusive, until a re-appraise- 
ment should he made. The notice was, in 
substance: "We do not wish to do that 
which it is necessai-y for us to do to set aside 
the appraisement which has been made, un- 
less you, the collector, desire it. We do not 
intend to prosecute our appeal, unle^ desired 
by you, the collector." And, as the collector 
had no desire on .the subject, the appeal was, 
in effect, abandoned— as much abandoned as 
was the appeal in the case of Bartlett v. 
Kane, already referred to. 

But, even if the collector had refused to 
appoint a merchant appraiser, as claimed, 
still the appi-aisement upon which the duties 
were levied would be valid. That appraise- 
ment was final and conclusive, until a new 
appraisement should be made. An appraise- 
ment by the appraisers is not set aside by an 
appeal merely, as is shown by the case of 
Bartlett v. Kane. It becomes of no effect, 
only when there has been another appraise- 
ment, upon the appeal. And, if the collector 
had refused to do his duty, in taking meas- 
ures to have the appraisement revised, the 
only remedy for the plaintiffs would be an 
action on the case, against the collector, for 
such breach of duty, by means of which they 
were damnified. The conclusion is, that nei- 
ther of the protests will avail the plaintiffs 
in this action, and that there must be a judg- 
ment for the defendant 



Case ISTo. 1S,461. 

Bs parte SOHMEID. 

[1 Dill. 587; 1 2 Chi. Leg. News, 186.] 

Circuit Court, D. Iowa. 1871. 

Habeas CoitPt's — Enlistment into Militart 
Service— FKALiutri-ENT Repkesentatioks 
Bx Kecuuiting Officer. 
At law. 

Jlr. Nash, for relator. 

Mr. Little, for the United States. 

DILLON, Circuit Judge. I rule the follow- 
ing points: 

1. The validity of the enlistment of a per- 
son into the military service of the United 
States may be inquired into on habeas corpus 
by a United States judge. 

2. If the enlistment was procured by fraud- 
ulent representations on the part of the re- 
cruiting officer, and has never been ratified 
by the party; or if, in consequence of his 
want of acquaintance with the English lan- 
guage, a foreigner enlists, not knowing that 
he is actually entering the service, but sup- 
posing that he is simply taking the prepaiu- 
tory steps, in either case, he may, on prompt 
application, be discharged on habeas corpus. 

3. If a party at the time of his enlistment, 
denies that he is a married man, and enlists 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprintea by permission.] 



as a single man, the fact that he has a wife 
and child does not entitle him to be dis- 
charged on habeas corpus, although it is pro- 
vided in the army regulations that no mar- 
ried man shall be enlisted without special au- 
thoi-ity from the adjutant general's ofiice. 
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SGHMEIDER et al. v. BARNEY. 

[13 Blatchf. 37.] i 

Circuit Court, S. D. New York. June 23, 1875. 

Custo-ms Duties — Act March 3, 1857 — Appeal 
TO Secretaut op Treasury— Ri gut op Actios 
against Collector — Illegal Duties Paid 
UNDER Protest — Evidence of Decision by 
Sbcketauy—Errors at Trial— Effect of Ver- 
dict—Circuit Court— Citizenship of Parties. 

1. Errors committed, on the trial of an ac- 
tion at law, against the party who obtains a 
verdict, are merged in the verdict. 

2. Under section 5 of the act of March 3, 
18o7 (11 S.tat. 195), which provides that, on the 
entry of any goods, the decision of tlie collector 
■*as to their liability to duty or exemption there- 
from, shall be final and conclusive,'* unless the 
owner shall, within ten days, specify in writing 
the grounds of his dissatisfaction, and shall, 
within thirty days, appeal to the secretary of 
the treasury, and that the decision of the secre- 
tary shall be final and conclusive, and the goods 
"shall be liable to duty, or exempted there- 
from, accordingly," unless suit shall be brought 
within thirty days after his decision, such ap- 
peal is not a condition precedent to a right of 
action against a collector, to recover back du- 
ties illegally exacted by him, where the ques- 
tion is as to the rate or amount of dutv, it be- 
ing conceded that some duty is payable,* but the 
statute applies only to a case where the ques- 
tion is whether the goods are liable to any duty 
or are wholly exempt from duty. 

3. Whether, under said statute, a suit can be 
brought, where the secretary of the treasurv un- 
reasonably neglects to make and communicate 
a decision on an appeal, quere. 

4. Under the act of February 26. 1845 (5 
Stat. /27), a collector who demands and re- 
ceives illegal duties, which are paid to him un- 
der protest, is liable in an action of assumpsit 
for the amounts thus collected by him. 

5. Under the act of 1857, an appeal was taken 
to the secretary of the treasury from the deci- 
sion of a collector as to the rate and amount of 
duties. On the trial of a suit against the col- 
lector to recover back the duties, the plaintiff 
gave evidence tending to show tJiat he was jus- 
tified in considering his appeal as having been 
decided against him, but the court directed a 
verdict for the defendant. Held, that the ques- 
tion as to whether there was evidence of a de- 
cision by the secretary upon the appeal, ought 
to have been submitted to the jury. 

6. Where, in June, 1S63, the same precise 
question had been decided by the secretary, on 
appeal, against the plaintiff, and the secretary 
had published a circular to that effect, and, in 
September and October, 1863, the plaintiff pre- 
sented the same question to the secretary, on 
appeal, and, up to January, 1866, he had made 
no response, the plaintiff was justified in con- 
sidering his appeal as having been decided 
against him. 

7. An action against a collector of customs, to 
recover back money paid as duties, and alleged 
to have been illegally exacted, can be brought 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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in the circuit court, although the parties are 
residents of the same state. 

[This was an action by Charles F. Schmeider 
and others against Hiram Barney, collector of 
the port of New York, to recover the amount 
of duties alleged to have been illegally ex- 
acted.] 

Charles Tracy and Almon W. Griswold, for 
plaintiffs. 

Hemy E. Tremaui, Asst Dist. Atty., for de- 
fendant. 

HUNT, Circuit " Justice. This action was 
tried in May, 1872, at a circuit court held in 
the city of New York, and resulted in the find- 
ing of a verdict for the defendant, by the direc- 
tion of the court. A motion for a new trial is 
now made by the plaintiffs upon the minutes 
of the coui-t. The brief of the counsel for the 
defendant takes a larger scope than is justi- 
fif-d upon this motion. The only questions 
now to be considered are those specifically pre- 
sented upon the trial for the decision of the 
court, and which were ruled against the plain- 
tiffs. The defendant having succeeded on the 
trial, is content with the result. He makes no 
motion, and the points presented by him on 
the trial, and ruled against him, are not now 
up for consideration. If any errors were com- 
mitted against him, they are merged in the 
verdict in his favor. 

The action was against Mr. Barney, as a 
former collector of .the port of New York, and 
based upon the theory, that, as such collector, 
he did, in September and October, 1863, re- 
quire and compel the payment by the plaintiffs 
of illegal duties upon certain goods imported 
by them in the steamers America and New 
York, in those months respectively. The ac- 
tion was to recover back tlie amount of duties 
thus paid. The plaintiffs proved the entry. 
Invoice and protest of the shipments by the 
said steamers respectively; also, a certified 
copy of the appeal made to the secretary of 
the treasury from the decision of the collector. 
The deljiils of these papers are not important 
to be stated. The objection of the plaintiffs 
to the demand of payment of duties, as made 
to the collector and as embodied in their ap- 
peal to the secretary, was, that they were 
"compelled to pay a duty at the rate of two 
cents per square yard, under section 9 of the 
tariff act of Jvdy 14, 1862 [12 Stat 552], in ad- 
dition to a duty of 30 per cent, ad valorem." 
The ad valorem duty I understand to have 
heen conceded by the plaintiffs to be a duty 
to which the goods were liable. The objec- 
tion was to the additional two cents per square 
yard. After proving the payment of the du- 
ties to the collector, both ad valorem and by 
the square yard, the plaintiffs offered evidence 
of the description of goods embraced in the 
enti-y, to show that the duties had been illegal- 
ly exacted. To this evidence the defendant 
objected, for the reason that it did not appear 
tliat the appeal by the plaintiffs to the secre- 
tary of the treasury had ever been decided. 



The evidence, and the only evidence, on this 
point "was as follows, viz.: On the 16th of 
May, 1863, the plaintiffs addressed a letter to 
the secretary of the treasmy, informing him 
that the collector of the port of New York had 
compelled them to pay two cents per square 
yard, under section 9 of the tariff act of July 
14, 1862, in addition to a duty of 30 per cent, 
ad valorem, on certain goods, of the same char- 
acter and class as those now in question, that 
they had notified the collector of their dissatis- 
faction, and that they now appealed to him, 
claiming that the merchandise was liable to a 
duty of 30 per cent ad valorem only. To this 
letter the secretary replied on the 3d of June, 
Informing the plaintiffs that the decision of the 
collector was affirmed, for the reasons set forth 
in the decision of March 20th, 1863. The de- 
cision of March 20, 1863, was in the form of 
a letter addressed by the secretary of the 
treasury to the collector of tiie port of Boston, 
in which his reasons were given for holding 
the goods to be liable to the duty of two cents 
per square yard. Prefixed to it is this state- 
ment: "Treasury Department, March 20, 1863 
The following decisions by the secretary of 
the treasury, of questions arising upon appeals 
by importers from the. decisions of collectors, 
relating to the proper classification imder the 
tariff acts of March 2, 1861 [12 Stat 209], Au- 
gust 5, 1861 [12 Stat 292], and July 14, 1862, 
of certain articles of foreign manufacture and 
production, entered at the ports of Boston, 
New York, etc., are published for the informa- 
tion of the officers of customs and others con- 
cerned. S. P. Chase, Secretary of the Treas- 
ury." Upon this evidence, and these offers, a 
verdict was directed for the defendant, to 
which the plaintiffs objected and excepted. 

If an appeal to the secretary and his deci- 
sion were required by the law as it stood in 
1863, as a condition precedent to a right of 
action, and if the evidence offered would not 
justify a finding by the jury that a decision 
had been made in this case, the direction of 
the comt was right A concurrence on both 
points is necessary, to sustain the decision. 

The plaintiffs insist, first, that the statute of 
March 3, 1857 (11 Stat. 192), in force at the 
time of this transaction, requiring an appeal 
and decision before suit can be brought is 
not applicable to this case. The argument is, 
that the statute which makes the decision of 
the collector final, and permits a suit against 
him after an appeal to the secretary and his 
decision thereon, applies to a decision upon a 
question whether the goods are liable to any 
duty, or are wholly exempt and free of dut5% 
and not to a case where the question is as to 
the rate or amount of duty, it being conceded 
that some duty is payable. This construction 
is sustained by a careful examination of the 
language of the statute. The first section pro- 
vides, that, on and after the 1st day of July 
then following, ad valorem duties, "in lieu of 
those now imposed," shall be imposed upon 
the articles enumerated in Schedules A and B. 
to thirty per cent, and upon those in Sched- 
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ules O, D, E, F, G, H, and I, to certain otlier 
percentages, as specified. Section 2 disti'ibutes 
tile various articles tlierein described into dif- 
ferent scliedules, tlius subjecting them to dif- 
ferent i-ates of duty. The marginal statement 
opposite section 1 is in these words: "Rates 
of duty on the different schedules;" that op- 
posite section 2: "Transfer of certain articles 
from one schedule to another;" that opposite 
section 3: "Schedule of free goods." Section 
3 enacts, "that, on and after the 1st day of 
July, 1857, the goods, wares and merchandise 
mentioned in Schedule I, made part hereof, 
shall be exempt from duty and entitled to fi-ee 
entx-y." Then follows Schedule I, embracing 
maps, charts, and numerous other articles, cov- 
ering a page and a half of the statute book. 
Section 4 relates to goods in public stores on 
the 1st day o'f July, 1857, and then follows sec- 
tion 5. It is there enacted, "that, on the en- 
tiy of any goods, * * * after July 1st, 
* * * the decision of the coUectoi*, * * * 
as to their liability to duty or exemption there- 
from, shall be final and conclusive, * * * 
unless the owner * * * shall, within ten 
days," specify in writing the grounds of his 
dissatisfaction, and shall, within thirty days, 
appeal to the secretary, whose decision, it is 
declai-ed, shall be final and conclusive, "and 
the said goods * * * shall be liable to duty, 
or exempted therefrom, accordingly, any act 
of congress to the contraiy notwithstanding," 
unless suit shall be brought within thirty days 
after his decision. The act distinctly states 
upon what question the decision of the secre- 
tai-y shall be conclusive, to wit, whether the 
goods are "liable to duty or exempted there- 
from." The point is, not whether they are to 
be included within one schedule or another, 
whether they shall pay thirty per cent, or fif- 
teen per cent, but whether they are liable to 
duty, that is to any dutj^ and, as if to empha- 
size and point the distinction, the statute adds, 
"or exempted therefrom," that is, from any 
duty. That this is the construction of the 
statute is apparent from the language, not 
only, but from the subsequent acts of con- 
gress. When congress intends to embrace the 
case of rates and amounts within the same 
principle, it uses language admitting of no 
doubt. Thus, in the statute of June 30, lS6i, 
§ 14 (13 Stat. 214), it is enacted, that the deci- 
sion of any collector "as to the lUte and 
amoxmt of duties to be paid « * f shall be 
final and conclusive," unless the importer shall 
appeal to the secretary, "whose decision on 
such appeal shall be final and conclusive, 
* * * and such * * * goods * * * shall be 
liable to duty accordingly," The marked dif- 
ference in the language of these statutes, the 
first providing that the collector's decision shall 
be final "as to their liability to duty or ex- 
emption therefrom," the other that his decision 
shall be final "as to the rate and amount of 
duties to be paid," the first providing, that, 
after the secretary's decision is made, "the 
goods shall be liable to duty, or exempted 
therefrom, accordingly," the other, that, after 
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such decision, "the goods shall be liable to- 
duty accordingly," can only be explained upon 
the theory, that congi-ess intended, in ISiSi, to 
alter the law, by making the decisions of the 
collector and the secretai-y applicable to de- 
cisions upon rates and amounts, as well as to 
questions of entire exemption. Section 2931 
of the Revised Statutes re-enacts, in the same 
words, the provisions of the statute of 1864. 
above referred to, and that is now the law of 
the land. Being of tlie opinion that the objec- 
tion under consideration was not well taken, 
for the reason that the provision does not ap- 
ply to a case where the question was not as 
to an exemption from duties, but only as to the 
amount of duties, I do not think it woith while 
to examine the question whether a suit can be 
brought where the secretary unreasonably neg- 
lects to make and communicate a decision, in 
a case where the provision is applicable. Both 
the act of 1864 and the Revised Statutes pro- 
vide, that the prohibition to sue ceases, where 
the decision of the secretary is delayed for 
more than ninety days, in the case of an entry 
at a port east of the Rocky Mountains, or more 
tlian five months at a port west of those moun- 
tains. The question suggested is, therefore, 
of no pi-actical importance, in the future. 

By the common law, a collector demanding 
and receiving illegal duties, which are paid to 
him under protest, is liable in an action of as- 
sumpsit for the amounts thus collected by him. 
Elliot V. Swartwout, 10 Pet [35 U. S*] 137, 
158; Bend v. Hoyt, 13 Pet. [38 U. S.] 267; 
Maxwell v. Griswold, 10 How. [51 U. S.] 242; 
In Caiy v. Curtis, 3 How. [44 U. S.] 236, 246, 
249, it was held, recognizing the general rule, 
that this right of action was taken away by 
the act of March 3, 1839 (5 Stat 348), which 
required the collector immediately to pay over 
the money, Judges Stoiy and McLean dissent- 
ing, and holding the collector to be liable not- 
withstanding the act. The right is, by the 
act of February 26, 1845 (5 Stat 727), re- 
stored, and placed as it was before the passage 
of the act of 1839. 

I am of the opmion, also, that there was 
error in refusing to submit the question to 
the jury, whether there was evidence of a de- 
cision by the secretary, upon the appeal to 
him. The payment of duties is absolutely nec- 
essary to the existence of the government, and 
it is the duty of the courts to enforce all the 
laws made for their collection. As the neces- 
sity is gi'eat, it is not unreasonable to say, that 
such laws must be rigidly enforced. This is 
the rule where duties are clearly payable, and 
where there is an evident attempt to evade 
their payment; where, however, a fair ques- 
tion is presented, whether there is a liability, 
there is no reason for the laying on of a 
heavy hand. The case should be disposed of 
as if it were bet\veen individuals, and like any 
other question of liability or non-liability. In 
Tacey v. Invin, 18 Wall. [85 U. S.] 549, the 
supreme court of the United States held to 
this effect. The statute provided, that lands 
sold for taxes might be redeemed upon a com- 
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pliance witli certain proceedings, of wMcli 
payment of the amount of the tax to the com- 
missioners within a specified time, was the 
most important. The commissioners, in the 
case before the court, announced and publish- 
ed, that they would in no case receive pay- 
ment, unless tendered by the owner of the 
land in person. A relative of the party went 
to the office of the commissioners at the time 
appointed, to see about the payment of the 
tax, but, in fact, made no offer or tender of 
the amount. The court held, that the previ- 
ous announcement of the commissioners was 
a waiver of the tender, or a refusal to accept 
the same, and that an actual tender of the 
money was unnecessary. 

In the present case, the plaintiffs had al- 
ready presented the precise question by ap- 
peal to the secretary of the treasm-y, to wit, 
on the 16th day of May, 1803. On the 3d of 
June following, the secretary decided the ap- 
peal against them, and published a circular 
to that effect, and, as he stated in it, "for the 
information of the officers of customs and 
others concerned." When, in September and 
October, 1863, the plaintiffs presented the 
same question to the secretary on appeal, and, 
up to January, 1866, he had made no response. 
If the case of Tacey v. Irwin [supra], is good 
law, the plaintiffs were justified in considering 
their appeal as having been decided against 
them. 

I have no doubt of the power of the court 
to grant the amendment of the complaint al- 
lowed upon the ti-ial, nor that an actionagainst 
the collector of customs of the port of New 
Xorlc, to recover back money paid as duties 
under the revenue laws of the United States, 
and which it is alleged were illegally exacted, 
can be brought in the circuit court, although 
the parties are residents of the same state. 



Case Wo. 12,463. 

SCHMIDT et al. v. The GEORGE NICH- 
OLAUS. 

[N. Y. Times, Feb. 12, 1855.] 

District Court, S. D. New York. Feb. 9, 1855. 

Shipping— Repairs— Hypotoecatiox bt Master. 

rWhen necessary repairs can be made within 
a reasonable time, the master may hypothecate 
freight and cargo for that purpose, instead of 
transhipping.] 

[This was a libel by John W. Schmidt and 
others against the bark George Nieholaus and 
her cargo upon a bottomi-y bond.] 

Betts & Donohue, for libelants. 
Mr. Lord, for claimants. 

Before INGERSOLL, District Judge. 

The libel in this case was filed to recover 
the amount of a bottomry bond, executed by 
the master of the bark George Nieholaus up- 
on the bark, her freight and cargo. The bark, 
which Was owned in Hamburg, was bound 
from a port in the Pacific Ocean, with a car- 
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go of guano, owned by others than. the own- 
evs of the bark, to Hampton Roads for orders, 
and thence to some other port of the United 
States to discharge. In March, 1852, she put 
into Rio Janeiro in distress, and a survey be- 
ing held, the needed repairs and supplies to 
enable her to prosecute her voyage and de- 
liver her cargo were ordered. The master of 
the bark had no funds to procure such re- 
pairs and supplies, and could not procure 
them either on his own credit, or on the per- 
sonal credit of the owners of the bark. He 
therefore wished to raise money upon bot- 
tomry, and accordingly advertised for terms, 
but could only obtain the needed funds by a 
hypothecation of the bark, her freight and 
cargo, and at the rate of interest named in 
the bond. The funds were accordingly ad- 
vanced by Jlessrs. Farrand & "Wilmer, mer- 
chants at Rio, to the amount of ?3,917.74, 
which was expended in the necessary repairs 
of the bark, and a bottomry bond duly exe- 
cuted to them by the master, purporting to 
bind the bark, her freight and cargo, for the 
payment, five days after the arrival of the 
bark at her port of discharge, of the said 
principal, and $940.26 premium,— amounting 
to $4,858. The bark afterwards pursued her 
voyage to Hampton Roads, and thence to the 
port of New-York to discharge. Upon her ar- 
rival here she was libeled for seamen's 
wages, and sold for an amount little more 
than enough to satisfy the seamen's claim. 
The present libel was filed by the libelants,, 
who have become the assignees of the bot- 
tomry bond, against the bark, her freight 
and cargo, to recover the amount due. The 
balance of the proceeds of the bark and the 
freight are not sufficient to pay it, and the 
libelants are without adequate remedy imless 
they can resort to the cargo. The owners 
of the bark do not contest the right of the 
libelants to the proceeds of the bark and to 
her freight. But the owners of the cargo 
insist that the cargo is not holden for the 
libelant's claim; that no state of facts exist- 
ed at Rio Janeiro which authorized the mas- 
ter of the bark to bind even the vessel by a 
bottomry bond; and that there was no neces- 
sity for his hypothecating the cargo, because 
there were several freighting vessels at Rio 
bound for the United States, in which case it 
was the master's duty to have transhipped 
the cargo, and therefore he had no right to 
hypothecate it 

HELD BY THE COURT : That on the find- 
ing of the facts as above set forth, there was 
an absolute necessity that the bark should 
have the repairs, and there was no way in 
which the master could procure them except 
by bottomry. The price which she (a foreign 
vessel) brought at a forced mai'shal's sale in 
this port would be very inadequate proof of 
her value at Rio, or that she was not worth 
repairing there, as claimed by the respond- 
ents. That a master of a vessel in a foreign 
port has the right, in case of necessity, to 
hypothecate his cargo as well as his ship and 
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freight, for repairs T;\'liieh are necessary in 
order to carry the cargo to its destination— 
a power given liim by the law, TPithout any 
express authority from the owners, and re- 
quired by the necessities of navigation and 
commerce. 

In an ordinai-y state of things, the master 
of a vessel is a stranger to the cargo, when 
it is owned by a freighter, except for the 
purposes of safe custody and conveyance. 
But in cases of unforseen necessity, the char- 
acter of agent is thrown upon him, not by the 
appointment of the owner, but by the policy 
of the law. The necessities of navigation 
give power to a master in certain cases to 
control and dispose of the cargo of a genei-al 
freighter, and give him power and authority 
over it, adequate to the pui*pose of dischar- 
ging his duty of delivering it at its destina- 
tion. In such cases of severe necessity the 
law malies him the agent of the owners, and 
as such he is authorized to do what it is 
presumed the owners would do. Hence, as 
is well settled, in case of necessity he may 
sell perishable articles; or he may sell part 
of the cargo to enable him to pui-sue his voy- 
age and carry the balance to its destination; 
or he may destroy the cargo by throwing it 
ovei'board if necessaiy to save the ship. This 
power of selling a part or the whole of the 
cargo, or of destroying it, is not given him 
by the owners, but is thrown upon him by 
tlie law, and whatever he does by virtue of it 
is as binding upon the owners as if they had 
expressly authorized it. This power of the 
master has long been recognized by the 
toui-ts of admiralty. His power to hypothe- 
cate the whole cargo instead of selling a part 
of it, to enable him to prosecute his voyage, 
was not recognized by the courts until a more 
recent period, but it had been the practice of 
shipmasters to do so some time before it had 
been expressly decided by any admiralty de- 
cision that they had the legal right to do so. 
No express decision legalizing the practice 
was had until the case of The Gratitudine, 3 
C. Rob. Adm. 240, in which Sir William Scott 
decided that the master had such right. The 
law as laid down in that case has not been 
questioned in subsequent cases which have 
arisen. Judge Story, in the case of The 
Packet [Case No. 10,G541, says: "The case 
of The Gratitudine has established upon the 
most satisfactory and conclusive grounds the 
right of the master in a case of necessity to 
hypothecate the cargo as well as the ship and 
freight." 

But it is claimed by the respondents that 
although this is the law, yet where the mas- 
ter has an opportunity to tranship, it is his 
duty to do so, and that when he has such op- 
portunity, and that is known to the bottomiy 
lender, he cannot hypothecate the cargo for 
the repairs of the vessel. In certain cases, 
as, for instance, where a vessel is unseawor- 
thy and unfit to be repaired, or where the 
master cannot raise funds to repair her, it 
may be his duty to tranship. But where the 



ship can be made seaworthy within a rea- 
sonable time, and the master can raise funds 
for that pui-pose by hypothecating the ship, 
freight and cargo, there is no law which so 
makes it the duty of the master to tranship 
that if he fails to do so he shall not have the 
power to hypothecate. That was expressly 
decided in the case of The Gratitudine, which 
is sustained by Judge Story in the case of 
The Packet [supra]. The master is not de- 
prived of the power to hypothecate, because 
he can tranship, nor is the lender on bottom- 
ry deprived of his right to look to the cargo 
hypothecated, because he had good reason to 
believe that the master could tranship if he 
chose. If this were so, then the rule that the 
master may in case of necessity hypothecate 
his cargo for the repairs for his ship would 
be abrogated in this port and other large 
commercial ports, because he would at all 
times have it in his power to tranship his 
cargo on board another vessel. The decree 
therefore must be in favor of the libelants. 
The balance of the proceeds of the bark, re- 
maining in the registry of the court, and the 
freight money, must be first applied to the 
payment of the libelants' demand, and the 
balance then remaining due must be paid by 
the cargo. 

Case No. 12,464. 

SCHMIDT V. The PENNSYLVANIA. 

[7 Wkly, Notes. Cas. 98.] 

District Court, E. D. Pennsylvania. Nov. 5, 
1878.1 

Vendor and Purchaser — Through Bills of 

Lading — Stoppage in Transitu — Liabilitt 

OF Master to Bubvendee. 

1. A shipper of goods has no right to stop 
them, after a sale by his vendee to a third 
party. 

2, The master's refusal to deliver to such sub- 
sequent vendee, though under the vendor's or- 
ders, is at the master's peril, and if loss occur, 
e. g, by reason of a falling market, he is respon- 
sible to such vendee. 

This was a libel filed by Schmidt, the 
holder of a bill of lading for goatskins, 
which on arrival of the vessel, the steam- 
ship Pennsylvania, at Philadelphia, he pre- 
sented to the ship's agent, and delivery of 
which was refused pursuant to a cable tele- 
gram from the shippers. The goods orig- 
inally were shipped by one Bresch at Trieste 
on a through bill of lading, via Liverpool, 
signed by the respondents' agent at Trieste. 
The goods came into the respondent's pos- 
session, and were forwarded by them from 
Liverpool, The bill of lading was made 
out in the name of Bresch as shipper, deliv- 
erable to his order. Bresch indorsed the 
through bill of lading to Havemann & Pole- 
man, at Paris, from whom Schmidt obtain- 
ed the same, by indorsement, for value. 
Before arrival of the vessel at Philadelphia 
Bresch's agent at Liverpool telegraphed the 
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agents of the Pennsylvania to stop delivery 
of the goodis as against the holder of the 
hill of lading. The vessel arrived at Phila- 
delphia February 3, 1878, and commenced 
discharging cargo on the 7th. The libel 
Avas filed on the 12th of Tebruary 1878, 
claiming the value of the goods. On Febru- 
ary 19, 1878, before the time for filing an 
answer had expired, the order to stop was 
withdrawn, and on the same day the ves- 
sel's agent notified Schmidt of the fact that 
they were prepared to deliver the skins. 
Schmidt -efused to accept the same unless 
paid the sum of ?l,090-ol, for the damages 
which he had sustained by loss of a sale to 
one Keene. Subsequently, under an order 
of court, the skins were delivered to 
Schmidt, he reserving his right to claim 
damages for any loss which he had sustain- 
od by the refusal to deliver on arrival. The 
evidence of the sale of the goods to Keene 
consisted of an order for the importation of 
these skins, accepted by Keene, from 
Schmidt, dated at Philadelphia. This order 
stipulated that Keene should advance part 
of the price in two notes for $800 each, 
Keene to pay insurance and banker's com- 
mission, the goods to be shipped in Decem- 
"ber. Havemann & Poleman, at Paris had 
secured the goods in Trieste of Breseh for 
December shipment, and notified Schmidt of 
the price at which they had secured them, 
offering them at a smaller advance to 
Schmidt, who accepted, and placed them 
with Keane; Havemann & Poleman allow- 
ing Schmidt a commission in the transac- 
tion. The goods were shipped from Trieste 
in December. 

The answer of the steamship company set 
forth the facts in relation to the shipment, 
the notice by the shipper to stop in transit, 
and the subsequent withdrawal of the order, 
and the offer to deliver to Schmidt, and 
further averred as follows: "And that, in 
acting in accordance with the same, the re- 
spondents fulfilled their duties as carriers 
under the engagement with the shipper con- 
tained in the bill of lading, and that no lia- 
bility exists on the part of the respondents 
for any loss which the libelant may have 
sustained by reason of the exercise by the 
vendor of the right of stoppage while in 
their hands as carriers." 

E. G. Piatt and S. Dickson, for Schmidt, 
libelant. 

The whole transaction, as disclosed by the 
correspondence and testimony, shows that 
Schmidt became the purchaser of these skins 
from EQivemann & Poleman, and subsequent- 
ly sold them to Keene. He had paid for the 
goods, and therefore was a bona fide holder 
for value of this bill of lading. That be- 
ing so, the right of stoppage in transitu did 
not exist. This has been settled ever since 
the leading case of Lickbarrow v. Mason 
[2 Term E. 63]. If the owner of a vessel, 
under such circumstances, takes upon him- 
self tlie responsibility of refusing delivery 



of the goods, he does it at his peril. He 
runs the risk of the title of the holder being 
good as against the shipper, and in that case 
he is liable to him. Abb. Shipp. 337, 338. 
The only safe course, when the bill of lad- 
ing is outstanding in the hands of a third 
party, is to demand indemnity from the 
shipper when he gives notice and attempts 
to exercise the right of stoppage in transitu. 

CADAVALADER, District Judge. Is an in- 
strument like the one in question a regulai- 
bill of lading? And will a transferee for 
value be invested with the rights of a bona fide 
holder for value of a regular bill of lading? 
This paper was issued in Trieste, and is signed 
by the agent of the steamship company. Bills 
of lading are signed by the master of the ves- 
sel. 

This is what is known as a through bill of 
lading. It may be true that a sailing vessel's 
bills of lading should be signed by the mas- 
ter. This is a steamship company, and the 
validity of these through bills of lading has 
become a well-recognized fact in the com- 
mercial world. By them goods are shipped 
from California to Russia, from China via 
United States to Europe, in fact from almost 
any one part of the globe to another. The 
distinction between the two classes is well 
settled. Schmidt, then, being the holder of 
the bill of lading, was entitled to the posses- 
sion of the goods on arrival. On account of 
his inability to obtain possession, he lost the 
opportunity of eariying out the sale to Keene, 
and they were thrown back on Ms hands. 
The measure of damages, therefore, is the 
difference between what Keene would have 
paid him and what the goods were worth 
when actually delivered to him. This was 
not until March 4, 1878. The loss is, there- 
fore, as appeai-s by the testimony, about $2,- 
000. 

CADWALADER, Disti-ict Judge. I think 
that the market value at the time the re- 
spondents offered to return them should be 
taken as February 19, 1878. 

No, because they refused at that time to 
give them up unless we should waive all 
claim to damages. There was really no abso- 
lute offer to give them up until the time 
when the order of the court was made, viz. 
March 4th. We insist that that time, thei-e- 
fore, is to be taken for fixing the value of the 
skins. 

M. P. Henry, for the steamship, contended 
that Sclimidt acted only as agent for Keene, 
and that there was no loss of any sale by 
Schmidt, as the goods were Keene's. The 
libel should have been brought by Keene. 
As to the liability of the ship for obeying the 
orders of the shipper. The master is not' 
bound to decide whether the right to stop has 
been lost by endorsement of the bill of lading 
for value or otherwise. The Tigress, 
Brown. & L. 44, denied the right of the mas- 
ter to demand evidence that the vendee had 
not parted with the bill of lading. The mas- 
ter had a right to compel Breseh and Schmidt 
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to interplead, and they would have applied 
to the court to take the goods in their cus- 
tody, and determine the right of the respec- 
tive parties to them. Abb. Shipp. 540; 2 Story, 
Eq, Jur. § 518; 3 Madd. Ch. Prac. tit. "In- 
terpleader." This course was prevented by 
Breseh, the shipper, withdrawing the stop- 
page. It is the case of the holder of a fund 
claimed by two persons. The bailment of a 
transporter does not impose on the master 
the duty of determining whether the right 
of stoppage has been lost by the shipper. 
The master is the shipper's agent, and must 
obey his orders. Eight of stoppage is not 
neces'sarily lost by indorsement to order. 
Feise v. Wray, 3 East, 93; Thompson v. 
Trail, 6 Barn. & C. 36; Litt v. Cowlej^ 7 
Taunt. 169. If the master had undertalcen 
to return the goods to the shipper, he would 
have incurred responsibility to the holder of 
the bill of lading, and vice versa; but while 
he held subject to the conflicting claims, he 
is not responsible. 

November 23, 1878. THE COURT (CAD- 
WALADER, District Judge). The detention 
of the skins by the defendants was wrong- 
ful. There could be no rightful stoppage in 
transitu by reason of the former owner's in- 
solvency. Through this wrongful detention 
and the consequent inability to deliver the 
goods to the purchaser in Philadelphia, the 
benefit of the sale to him was lost. He re- 
jected the goods, as he had a right to do, and 
the market had fallen so that a loss, which 
is the measure of damages, had been suf- 
fered. 

Decree accordingly. 

[On appeal to the circuit court, the decree of 
this court was affirmed. 4 Fed. 548.] 
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SCHMIDT V, The PENNSYLVANIA. 
[See 4 Fed. 548.] 



SCHMIDT (POILLON v.). See Case No. 11,- 
241. 



Case Wo. 1S,466. 

SCHJIIDT et al. v. SMITH. 

[7 Ben. 3G1.] i 

District Court, S. D. New York. June, 1874. 

Charter Party — Net Measurement of Steamer 
— Carro Space Occupied by Coal. 

1. The owners of a steamer chartered her in 
London to S., for a voyage from New York to 
the United Kingdom or Europe, by a charter 
party which described the vessel as "of the net 
measurement of 537 tons, or thereabouts." On 
the arrival of the vessel in New York, the agent 
of S. made a written agreement with S. & D., 
whereby he chartered the vessel to them for a 

1 [Reported by Robert D. Benpdict. Esq.. antT 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 



voyage from New York to Europe, for £1,500, 
for a full and complete cargo of lawful mer- 
chandise, the difference between the £1,500 and 
the amount of freight on the bills of lading to 
be settled before sailing. The agreement, aft- 
er specifying certain conditions as to the load- 
ing of the vessel, added: "All other conditions 
as per charter party, dated London. &c." This 
charter party was known to S. & D. when they 
made the agreement with the agent of S. 
When the vessel came to be loaded, it appeared 
that she had on board, in a pdrt of the space 
which was properly for cargo, a quantity of coal 
weighing 200 tons, and occupying as much 
space as would be occupied by 150 tons in meas- 
urement of such general cargo as S. & D. put 
on board the vessel; and, when S. & D. had 
put on board cargo till the vessel was so deep 
that the master refused to take any more, there 
still remained space for 50 tons more. She 
sailed with a cargo of 468 tons in measurement; 
and, but for the carrying of the coal above spo- 
ken of, she could have carried 668 tons. A 
vessel can generally carry 25 per cent, of tons 
by measurement more than what is stated in 
her register as her "net measurement," which. 

i for this vessel, would have made 671 tons. S. 

1 •& D. filed a libel against S., to recover damages 
for breach of the agreement made bet.ween 
them, claiming to recover, as such damages, the 
difference between the freight earned on the 
goods actually received on board, and that 
which the vessel would have earned but for her 
having that cargo space filled with coal. Held, 
That the agreement between S. & D. and S. 
was a charter of the vessel. 

2. Under this contract, S. & D. were entitled 
to have, for their £1,500, the space of a net 
measurement of 537 tons for cargo; and unless 
they were allowed to have it, S. did not perform 
his covenant, that they should be allowed to carry 
a full and complete cargo, notwithstanding a 
clause in the charter, that the cargo should not 
exceed what the vessel "can reasonably stow 
and carry over and above her tackle, apparel, 
provisions and furniture." 

3. S. & D., therefore, were entitled to recover 
the difference between the freight actually 
earned, and that which would have been earned 
if such covenant had been fully performed. 

[This was a libel by Jacob AY. Schmidt and 
Herman DUl against Alexander Smith, to re- 
cover freight money.] 

W. R. Beebe, for libellants. 
■Q5. H. Owen, for respondent. 



BLATCHFORD, District Judge. On the 
10th of December, 1872, at London, the Glas- 
gow & Cape Breton Coal & Railw'ay Com- 
pany entered into a written charter party 
with tlie respondent, in respect to the British 
steamship Dione. The charter party described 
the vessel as "the steamship called the Dione, 
of the net measurement of 537 tons, or there- 
abouts." The charter party contained an 
agreement, that the vessel should proceed to 
New York, and there load a cargo of lawful 
merchandise, in bulk, "not exceeding what 
she can reasonably stow and carry, over and 
above her tackle, apparel, provisions and fur- 
niture," and therewith proceed to a safe port 
in the United Kingdom, or a safe port on the 
continent of Europe, between Havre and 
Hamburg, both inclusive, calling for orders 
at Queenstown, Falmouth or Plymouth, at 
master's option. The rate of freight for the 
cargo was prescribed by the charter party. 
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The respondent, by bis agent, at New York, 
on the lltb of January, 1873, entered into a 
writteu agreement with the libellants, in 
iliese words: "I, George Pendreigh, agent for 
Alexander Smitb, Esq., charterer of the 
screw steamer Dione, do hereby cbax*ter said 
steamer Dione to Jacob W. Schmidt & Co., 
for a voyage from New York to one safe di- 
rect port on the continent, between Havre 
and Hambm*g, both included, port to be nam- 
ed on signing bills of lading, for the sum of 
lifteeu hundred pounds British sterling, in 
full for a full and complete cargo of lawful 
merchandise. Any difference between said 
fifteen hundred pounds sterling and bills of 
lading to be settled before sailing, if in favor 
of George Pendreigh, in cash at current rate 
of exchange, less insurance; if in favor of 
Jacob "NY. Schmidt & Co., by captain's draft 
on consignee, at port of discharge, payable 
ten days after an-ival. Steamer in ballast 
and to haul to a pier on East river not above 
pier 40. I^ay days not to commence imtil 
steamer is in berth and ready for cargo. All 
other conditions as per charter party, dated 
' London, December 19, 1872. Steamer to em- 
ploy J. W. Schmidt & Co.'s stevedore at cus- 
tomary rates." 

The instrument of the 11th of Januaiy, 
1S73, is manifestly a charter of the vessel by 
the respondent to the libellants, for the voy- 
age named in it. It so expressly states. 
The price to be paid was £1,500, "for a full 
and complete cargo." By this instrument, 
construed in view of the charter party, the 
vessel was to give bills of lading for the car- 
go to be laden, and to collect the freight 
thereon. If such freight fell short of the £1,- 
noo, the libellants Avere to pay the difference 
in cash to the respondent, before the vessel 
should sail. If such freight exceeded the 
£l,u0O. the excess was to be paid by the re- 
spondent to the libellants, by a draft of the 
master of the vessel on her consignee, pay- 
able ten days after the arrival of the vessel 
on the other side. By the expression, "all 
other conditions as per charter party," the 
respondent assumed to carry out towards the 
libellants the covenants therein contained on 
the part of the parties who chartered the ves- 
sel to him. It appears by the evidence, that 
the libellants, before executing the instru- 
ment of January 11, 1873, learned, from a 
copy of the charter party referred to in it, 
Aviiat that charter party stated as to the net 
measurement of the vessel, namely, that she 
. was "'of the net measurement of 537 tons, or 
thereabouts," and that they computed, on the 
basis of that measurement, as a measure- 
ment of the space free for cargo, as to wheth- 
er they could afford to pay the sum of £1,500 
for the hire of the vessel. The evidence 
shows that the words "net measurement," in 
reference to a British vessel, mean the state- 
ment in the register of the vessel as to her 
net measurement, and that, in such register, 
the spaces not set apart for the use of the 
vessel are put down by items, by measure- 



ment tons, and the total is her net measure- 
ment tonnage, and represents, and is under- 
stood, in commercial signification, to mean, 
the space free for the carrying of cargo. I 
am of opinion, that, under this contract, on 
the evidence, the libellants were entitled to 
have, for their £1,500, the space of a meas- 
urement of 537 tons for the carrying of ear- 
go, and that, unless they were allowed to 
have that space, the respondent did not per- 
form his' covenant, that they should be al- 
lowed to carry a full and complete cargo. 
It is true, that the charter party provides 
that the cargo shall not exceed what the ves- 
sel "can reasonably stow and carry, over and 
above her tackle, apparel, provisions and .fur- 
niture;" but the evidence shows that the al- 
lowance for the measurement for the tackle, 
apparel, provisions and furniture of the ves- 
sel is not set down among the spaces which 
make up the net measurement tonnage. 

The evidence shows that the vessel had on 
board, in a part of the space which was prop- 
erly space for the carrying of cargo, a quan- 
tity of coal. This coal occupied a space into 
which the libellants cculd have put 150 tons, 
by measurement, of such general cargo as 
they put on board of the vessel. The coal be- 
longed to the vessel. It was not taken out. It 
amounted, in weight, to 200 tons. When the 
libellants had put on board a certain quan- 
tity of cargo, the vessel was down so deep 
that the master and the stevedores refused 
to take on board any more cargo. At that 
time, there was empty cargo space into which 
50 tons, by measurement, of such general 
cargo as the libellants put on board of the 
vessel could have been stowed. The weight 
of the 200 tons of coal was such, that, if the 
space occupied by it had been filled by the 
150 measurement tons of cargo, and the emp- 
ty cargo space had been filled by the 50 
measurement tons of cargo, the vessel would 
have been no deeper than she was. The li- 
bellants had engaged cargo sufficient to sup- 
ply such additional 200 measurement tons 
of cargo. The cargo put on board and the 
cargo engaged was an average general car- 
go as to weight, and not an over hcavj' cargo 
in weight for the space it occupied. The 
vessel left, on her voyage, -with 468 meas- 
urement tons of cargo. She could have tak- 
en, as before shown, if the 200 tons weight 
of coal had been out of her, 200 measurement 
tons more of cargo, making 668 measure- 
ment tons in all. The evidence shows, that 
a vessel will generally carry a cargo greater 
in number of measurement tons by 25 per 
cent, than the number of tons stated in her 
register as her net measurement tonnage. 
For this vessel, that would make 671 meas- 
urement tons. A measurement ton is 40 cu- 
bic feet, and is called equal to a ton of 2,240 
pounds. 

The libellants claim, in their libel, that the 
freight money on a full cargo would have 
been £1,898.3.6 and that they are entitled to 
recover from the respondent £398.3.6. The 
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libel is substantially framed to recover for 
the freight money which would have been 
eamefl by the vessel on cargo which her mas- 
ter refused to carry, and which could have 
been safely stowed in space which properly 
formed part of the space composing the 537 
tons net measurement. The libellants were 
entitled to such space for cargo, and the re- 
spondent and his agents wrongfully with- 
held it 

There must be a decree that the libellants 
are entitled to recover such freight money. 
An account of the entire freight money must 
be stated, on a reference to a commissioner, 
on the basis of adding to the actual freight 
money on the cargo carried, the freight mon- 
ey which would have been received on 200 
measurement tons more of cargo, at the rate 
of 40 cubic feet per ton, at the average rate 
of freight for the cargo carried by the vessel, 
and credit must be given to the respondent, 
in such account, for the sum of £1,500 ster- 
ling. 



proceeding having been instituted in this court 
by said Wilkie until after the commencement 
of the action by the libelants, and it not ap- 
pearing that he has any fixed lien or privilege 
upon said vessel or her proceeds for his debt, 
or that he has been declared, by any compe- 
tent court of law, to have a lien or privilege of 
payment in respect thereto; nor is it repre- 
sented by his petition that his demand has 
any privilege or lien, other than that which 
accrues to him in a maritime court, because 
of supplies and advances made to a foreign 
vessel. 



Case "No. 12,467. 

SCHMIDT V. The SUPERB. 

[N. Y. Times, May 25, 1852.] 

District Court, S. D. New York. May, 1852. 

Maritime Liens— Petition — Okder op Filing — 
Claims— pRioniTT. 
[On September 6, 1850, "W. attached a ves- 
sel in the state court, but took no further pro- 
ceedings therein. On the 15th of same month, 
S. filed his libel in the district court. At the 
time there were other actions pending. In Oc- 
tober the vessel was sold under decree of dis- 
trict court, and the proceeds paid into court. 
On November 23d, W. filed his petition praying 
that his debt might be paid out of proceeds. 
Subsequently the court made an order that the 
claims of like character be paid, in the order 
of filing, to all holding maritime liens. Held, 
that S.'s claim takes priority over W.'s.] 

The bark Superb was seized upon process 
issuing in various actions, and sold undei- an 
order of this court, made October, 1850, and 
the proceeds paid into court. The libelants, 
Schmidt & Balchen, filed therem libel for ad- 
vances and supplies made to the vessel on the 
15th of September, 1850, and on the 10th of 
May, 1852, obtained a decree in their favor. 
On the 6th of September, 1850, James Wilkie 
seized the said vessel, under an attachment 
issued by tlie supreme court of this state, but 
took no further proceedings thereon, and on 
the 23rd of November, 1850, filed his petition 
in this court, praying that his debt be paid 
out of the proceeds of said vessel in com't. 
On the 2Sth day of April, 1851, this comrt en- 
tered a decree to the effect that the various 
suitors in court claiming compensation out of 
said proceeds, and having maritime liens 
therefor, should be paid out of said fund, in 
the order of bringing their suits, respectively, 
when the demands are of Uke character. 

HELD BY THE COURT, that the petition 
of James Wilkie does not bar or afCeet the 
right of the libelants to the satisfaction of 
the decree rendered in their favor, no suit or 
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SCHMITT et al. v. TROWBRIDGE. 

[24 Int. Rev. Rec. 381; 3 Cin. Law Bui. 1029.] 

District Court, E. D. Michigan. 1878. 

Internal Revenue — Tax on Matches- Action 
TO Recover Back— Validity of Assess- 
ment — Burden of Proof. 

[1. The payment of a tax, assessed upon 
manufactured articles hy the commissioner of 
internal revenue, under protest is not a volun- 
tary payment, and if the owner of the goods ap- 
peals to the commissioner, as provided by law, 
and he decides against him, an action may 
then he brought to recover back the amount of 
the tax.] 

[2. It is the duty of a manufacturer of 
matches to see that no box contains more 
matches than the number indicated by the in- 
ternal revenue stamp placed thereon, and it 
some of them do overrun, the commissioner 
may assess an additional tas thereon, notwith- 
standing that other boxes of the same lot fall 
short, so that in the aggregate there is no ex- 
cess.] 

[3. An assessment by the commissioner of 
internal revenue is prima facie valid, and whore 
he has assessed a certain lot of matches in 
boxes on the ground that the boxes contain an 
excessive number of matches, and it appears 
that some of the boxes did overrun, it will he 
presumed that all the boxes overran, and the 
burden is upon the complaining taxpayer to 
show what boxes did not overrun.] 

At law. 

BROWN, District Judge (charging jury). 
This is an action against the collector of in- 
ternal revenue of this district, and hi fact 
against the government through him as de- 
fendant, to recover certain taxes said to have 
been illegally assessed and collected upon 243 
boxes of matches made by the plaintiffs. The 
law provides that, in all cases where the 
assessment is disputed, the amount of the 
tax shall be paid, and upon protest being made 
and an appeal taken to the commissioner of 
internal revenue, in case his decision sustains 
the validity of the tax, a suit may be brought 
against the collector, and the ease submitted 
to a jury. That is the only way which the 
law provides for the rehearing of assessments, 
so that in the end the validity of these as- 
sessments may always be submitted to a 
jury. And I charge you, as requested by 
plaintiff in his first request, that the pay- 
ment of the assessment in this case, and un- 
der the circumstances proved, is not to be 
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considered a voluntary one. All that this 
request means is that where the assessment 
is illegally exacted under protest, and the ap- 
peal properly taken, the plaintiff may sue to 
recover it back. 

The law provides that an appeal shall be 
taken from these assessments to the com- 
missioner of internal revenue. An appeal 
was taken in this case from the assessment, 
and I charge you upon that point that it is 
sufficient to enable the party to bring tliis ac- 
tion without the necessity of a further ap- 
peal from the collection of the tax. 

I may say one word here with regard to the 
relative position of the parties. It is the 
plaintiff on the one hand, a manufacturer of 
matches, and the government upon the other. 
In cases of this kind, where the government 
sues or is sued with relation to the validity 
of a tax, it is almost a matter of course for 
the government to be represented in an un- 
favorable light Now, gentlemen, it is hard- 
ly necessary for me to say that that is an er- 
roneous view to take of the relations between 
a government like this and its citizens. In 
foi-mer times, when taxes were imposed by 
arbitrary power, and tax collectors were sent 
from the seat of the government to extort 
them from the people, complaints of that kind 
were very frequently and justly made; but 
in this case you must bear in mind that these 
taxes are laid by you, through your represen- 
tatives in Washington, and are collected by 
your fellow citizens, and it is a matter as 
much between you and the taxpayers as be- 
tween the government and the taxpayers. 
You are here representing the government as 
much as I am, and you are also representing 
the people of this government The people 
having imposed these taxes, they have also 
delegated certain agents to collect them, and 
you, as a portion of the people, are to decide 
whether the act of these officers was cor- 
rect oi* not. It is as much a matter of interest 
for you, as it is for these gentlemen, that a 
tax honestly due the government should be 
honestly collected and honestly paid. It is a 
matter in which these officers of the govern- 
ment have not the slightest personal interest, 
no more than any two of you gentlemen, 
sitting on the jury, and they are entitled as 
much to your protection as are the two plain- 
tiffs in this case. It is a mere question of 
fact, were these taxes illegally collected or 
not? 

It appears that the government officers were 
informed in Louisville, by certain rivals in 
business of the plaintiffs, that the plaintiffs* 
boxes containing matches were overrunning, 
—that the boxes contained more than three 
hundred matches. The law provides that, if 
the box shall contain one hundred or less, 
there shall be a stamp put upon it of one cent; 
if it contains two hundred or less, a stamp of 
two cents shall be put upon the box; and for 
each hundred in excess of two hundred, or for 
each fraction of one hundred, an additional 
stamp gf one cent shall be imposed; so that 



it was the business of these plaintiffs to see 
that none of their boxes coniamed over three 
liundred matches, as the stamps they put up- 
on them were stamps appropriate to that 
amount 

I feel compelled, gentlemen, in the dis- 
charge of my duty in this case, to disagree 
with plaintiffs* counsel in their constmetion of 
the law. It was urged that if some of the 
boxes fell short and some overran, that the 
jury might strike an average, and say that 
if the box:es in the different cases did not 
avex-age over three hundred in the box, there 
had been no offence committed, and this tax 
had been illegally laid, I charge you other- 
wise. It was the duty of the plaintiffs to 
see that none of these boxes contained over 
three hundred matches, and for every box 
that contained over three hundred the com- 
missioner of internal revenue was authorized 
to impose the extra cent, notwithstanding there 
were other boxes that fell short of three hun- 
dred. The plaintiffs were at liberty to lump 
them; to fill each box, we will say, without 
counting them. The government does not re- 
quire they shall be counted, but it does re- 
quire there shall not be over three hundred 
in a box, so the safer way in that case was to 
do as Mr. Richardson did, — see that the boxes 
did not contain over three hundred. If they 
chose to lump them, they should have made 
sure that the contents of the boxes ran from 
say 290 to 300 or 295; that is, if there were 
any chances to be taken, the chances should 
not be talven against the government 

In determining these tax cases, the gov- 
ernment is entitled to certain presumptions. 
It is a matter of necessity that it should be 
so. For instance, I charge you that, where 
the commissioner of internal revenue makes 
an assessment of this kind, the presumpticn 
is that the assessment is correctly made. 
You rhay say that where a government offi- 
cer imposes a tax upon one hundred thou- 
sand boxes of matches, for instance, that it 
is his duty to see that the tax is properly im- 
posed upon each of these hundred thousand 
boxes. As between man and man, that would 
seem to be so, but the necessities of the case 
require a different rule. It would never do 
to say that, in order to sustain this assess- 
ment, it was necessary for the government 
to prove that each one of these hundred thou- 
sand boxes contained more than three hun- 
dred matches, because that would necessitate 
the counting of the entire number of matches 
in each one of these boxes, which would be 
entirely impossible. So then it is a funda- 
mental principle of the law in this connection 
that the commissioner shall lay the tax as he 
believes it to be just, and that the assess- 
ment, when made by him, shall be regarded 
as prima facie legal, and the burden is 
thrown upon the plaintiff to show that it is 
illegal. There is another reason for it. The 
government cannot know the contents of each 
one of these boxes, because the most of 
them have been sold, and are scattered all 
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over the country. The proofs are lost The 
government would not be able, in the nature 
of things, to prove that each one of those 
boxes contained over three hundred matches, 
even if the law required that a count should 
be made; whereas, on the other hand, the 
proof is in the hands of the plaintiff to show 
through his workmen the course of business, 
and the care he took in packing those boxes 
and in counting the matches. The facts in 
relation to these things are all in the hands 
of the plaintiffs, and for that reason, among 
others, the law imposes upon them tlie duty 
of showing that the assessment was illegal- 
ly made. It is the duty of the plaintiffs to 
show that in fact, there were not over three 
hundred matches in these boxes, and it is 
for the plaintiffs to show how many of these 
boxes did not overrun. The government has 
shown that some of the boxes ■ did overrun. 
They have not shown that all of them did. 
Now, then, how far does this proof go in 
that regard? As I said before, it is impossi- 
ble for the government to count the matches 
in these boxes; but, where we find one or 
two or a few boxes in a case overrunning, it 
is a fair presumption that all the boxes in 
the case overrun; and, where you find boxes 
in one case overrunning, it is fair to be pre- 
sumed that all the boxes in that class over- 
run; but it would not follow that if other 
matches were made of a different class, or if 
they Avere boxed differently, as if the boxes 
were differently shaped, or of different sizes, 
they would all overrun; but here there were 
one hundred thousand boxes of a certain size, 
the matches being all of a size, and of a cer- 
tain quality of timber. And you find, in that 
number of boxes, that twenty of fifty boxes, 
indifferently chosen, overiun, and none of 
them undeiTan. It would be a fair presump- 
tion that the entire one hundred thousand 
would overrun, and the commissioner "would 
fairly exercise his discretion in imposing the 
tax on the 'O'hole one hundred thousand. But 
that evidence may be contradicted by show- 
ing that an equal number did not overrun; 
so, after all, it is a fact for you to say, how 
much of the tax was illegally collected, and 
for that amount the plaintiffs are entitled to 
judgment. 

It is claimed here that there were one hun- 
dred smaller boxes made first that did not 
overrun, and that there is no evidence here 
one way or the other upon that point; that 
the count related only to the larger class of 
boxes. 

With regard to that, I have this to say: 
that there is no evidence one way or the oth- 
er with regard to these overrunning, and in 
that connection you are entitled to consider 
on whom lies the burden of proof. The gov- 
ernment has assessed these boxes as over- 
running. The assessment is prima facie 
evidence of its own legality, — that is, it is 
prima facie correct,— and it imposes upon the 
plaintiffs the burden of showing that the 
matches in these one hundred boxes did not 



overrun. There is no evidence on that point 
one way or the other, except that some of 
these were not assessed, and I think it is 
a question proper to be submitted to the 
juiy, whether these hundred smaller boxes 
did overrun or not. 

The course of business of the factory 
seems to have been about this: They did 
not count each box, but once a day each 
packer was required to count one or two 
boxes, and that the superintendent went 
through and examined, eveiy day, the boxes, 
to see whether they overran or not. It seema 
that the plaintiffs became aware, in the fall 
of 187G, that they did overrun, but whetlier 
they overran in the smaller boxes or not the 
testimony leaves us in a very painful state 
of uncertainty. The government can only 
rely in that case upon the prima facie vali- 
dity of the assessment. It is upon the 
plaintiffs to show that it was illegal. If 
you shall find here, under all the circum- 
stances of the case, that the boxes contain- 
ed in these hundred packages did not over- 
run, then for that amount the plaintiffs 
would be entitled to a judgment The same 
is the fact with regard to the one hundred 
and twenty-six cases of round matches. It 
is insisted here by the plaintiffs that they 
did not overrun; that the round matches 
were not of the same size as the square 
matches; and that there is no evidence here 
that they overran. To that the government 
replies again that this assessment is prima 
facie legal, and that the burden is upon the 
plaintiffs to show it 

Mr. McGrath. I would remind your hon- 
or that five out of the seven boxes at Toledo 
were round matches, and that the five count- 
ed there did not overrun; and there is fur- 
ther evidence that the collector examined 
these eighteen cases at Buffalo, and Inform- 
ed the dealer there to go and sell them ; that 
they were aU right; those were round 
matches. 

THE COURT. Those facts are proper for 
you to consider, gentlemen, in this connec- 
tion, bearing in mind, however,— and that 
may become material in your deliberations, — 
that the burden of proof in these mattei'S 
rests upon the plaintiffs. It seems that, 
on the attention of the government officers 
in Detroit being called to the fact that 
these matches overran, they visited the fac- 
tovy; that a visit was made by Gen. Trow- 
bridge and Capt. Gavett, the internal rev- 
enue agent; and that they there requested 
Mr. Schmittdiel to make a statement. The 
manner in which this was done has been 
criticised by the plaintiffs' counsel, and it 
is proper for me to comment upon it here. 
On the one hand, Mr. Schmittdiel says that 
the statements he made were dictated by 
Capt. Gavett, although he admits himself 
that Gen. Trowbridge, the collector, told him 
to be cautious, and not malie the statements 
If they were not true, and he says that, in 
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reply to that caution, he said, "I do know," 
■or, "We do know they overran," On the 
other hand, both Capt Gavett and Gen. 
Trowbridge deny that any dictation was 
used, and assert that the statements made 
were entirely voluntary on the part of Mr. 
Schmittdiel. The statements are here, in 
the handwriting of and signed and sworn to 
"by Mr. Schmittdiel, and they are certainly 
presumed to be voluntary, the burden being 
upon the plaintiffs to show that they were 
involuntary. Now, if you believe Gen. 
Trowbridge and Capt. Gavett's testimony in 
this regard, I think that you will find their 
<:onduct was entirely correct I see no op- 
portunity to criticise the way this business 
was done. On their attention being called 
to this alleged overrunning, it was entirely 
proper for them to go to these parties, and 
ask them to make a statement There seems 
to have been no compulsion exercised, their 
establishment was not seized, and there has 
been no attempt to impose a penalty upon 
these parties,— simply an attempt to collect 
the tax honestly due. Now, if you believe 
their version of this affair, I charge you 
their conduct was entirely justifiable and 
■correct, and I see nothing whatever to criti- 
cise in that regard. If there was an attempt 
made at using the power of the government 
to dictate to this party what he should write 
down, that would be unjustifiable; but Mr. 
Schmittdiel says in that connection that 
Gen, Trowbridge urged him to be cautious in 
making this statement, and both Gen. Trow- 
bridge and Capt Gavett deny that any dic- 
tation was used whatever, but that the state- 
ments were entirely voluntary on the part of 
Mr. Schmittdiel. As I said before, the bur- 
-den of proof is upon the plaintiffs to con- 
vince you of 'this fact 

On the 29th day of June, Mr. Schmittdiel 
made this statement: "Sir: We have manu- 
factured of the kind of matches which we 
denominate 'No, 7,* and being the same as the 
13 cases we shipped to H. Wedekind & Co., 
Louisville, Ky,, in all only 279 cases, con- 
taining 144i boxes in each case, and each bos 
■containing 300 matches; and that we never 
represented the said boxes to contain more 
than 300 matches each, and that we never 
received or demanded pay for them as con- 
taining more than 300 matches each; that 
we were aware that some of the boxes ovei'- 
Tan, but that we expected some would fall 
short We have sold this class of matches 
(No. 7) to the following parties: H, Wede- 
kind, Louisville, Ky.; Granger & Co., Buf- 
falo, N. Y.; W. J. Benedict, Milwaukee, Wis.; 
Kummel & Norris, aiilwaukee, Wis.; Jacob 
Wellaur, Milwaukee, Wis.; and Matthews, 
•Schaunsenbach & Co., Toledo, Ohio; and we 
have only nine cases of said matches left 
We commenced the manufacture of matches 
;about the year 1871, and in 1S72 our estab- 
lishment was destroyed by fire, and in 1873 
we resumed operations. There is no other 
brand of our matches except No, 7, which we 
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are aware of, that the boxes contain, or have 
contaiaed, more matches than was represent- 
ed by our stencil and by the amount of rev- 
enue stamps thereon." 

It seems that on the same day, thinking 
that his statement -was not' exactly correct, 
he made another statement, in which he 
says: "Sir: We have manufactured matches 
as follows: Since March 12, 1877, that be- 
ing the date on which we resumed manufac- 
turing, 3,325 cases No. 9 matches, 3 gross 
each," etc. And he adds, Detroit June 30th, 
the following day: "We were aware that 
some of these boxes overran. We were also 
aware that many fell short of the number 
represented by the stamps on the boxes, and 
we felt confident that there were no more 
matches in the entire cases than the stamps 
indicated," In other words, they seek to 
justify themselves by saying that the average 
, was no greater than 300 in the box. On 
consulting counsel, they made another state- 
ment, on the 2d day of July, in which they 
say: "These matches were manufactured 
durhig the year 1876, some of them early in 
the year, and others ui the fall. It was our 
custom at times to ourselves count a box of 
a particular lot, to ascertain how they are' 
running, and in the fall of last year we made 
the discovery that a particular batch of these ' 
matches did oven-un, and we ^immediately 
gave instructions to oxir packers to put a less 
number in the boxes. It is impossible to 
count each box of matches, for if we did so 
the counting would cost several times more 
than the total price received for the matches." 
That is entirely true, gentlemen, that the 
counting of each one of these boxes would 
undoubtedly make them cost more than they 
would realize upon each box; at the same 
time, it is their duty, if they do not count 
each box, to see that the boxes do not over- 
run, and if there is any loss it should be a 
loss to them, and not a loss to the govern- 
ment in their overrunning. 

I believe I have covered all the material 
points in this case, and all the requests to 
charge, except as I have given the plaintiffs' 
requests. I decline to give them. 



Case No. 12,469. 

SCHNEIDER v. JACKSON.i 

Circuit Court, D, Connecticut. Jan, 19, 1878. 

Patests— Lamp Shade— Anticipation. 

[The Votti invention of a combination of a 
transparent shade holder and shade, construct- 
ed substantially as described, by which the two 
perform the functions of a chimney in inducing 
lie draft which supplies the air requisite to 
combustion, and dispenses with the necessity 
for a chimney, was not anticipated by either the 
Ohinnock, Travis, or Fullager devices.] 

[This was a bill in equity by Bennett B. 
Schneider against Franklin D. Jackson for 
an injunction and accounting. The bill 

1 [Not previously reported.] 
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charged the infringement of reissued letters 
patent No. 7,511, granted to Carl Votti, Feb- 
ruary 13, 1877, the original letters patent, No. 
182,973, having been granted October 3, 1876.] 

William B. "Wooster, for plaintiff. 
Samuel B. Gardner, for defendant. 

SHIPMAN, District Judge. This is a biU 
in equity based upon the alleged infringement 
of reissued letters patent, dated February 13, 
1877, and granted to the plaintiff as assignee 
of Carl Votti, for an improvement in shade 
holders for lamps. The original patent to 
Votti was dated October 3, 1876. The bill 
prays for an injunction and an account. The 
answer alleges that the reissue is not for the 
same invention which was described in the 
original patent, and that Votti's invention 
had been anticipated, and had been described 
in sundry patents which will be hereafter 
particularly mentioned. The first defense 
was abandoned. The question of novelty is 
the only one which is practically in dispute, 
for if the plaintiff's patent is valid, infringe- 
ment is not denied. 

The specification of the reissued patent 
states, in substance, that the invention con- 
sists of a transparent or translucent shade 
holder and a shade, so arranged, with respect 
to each other and to the burner, that an or- 
dinary lamp burner can be used without a 
chimney. The principal advantage of the 
invention is that the annoyance of broken 
chimneys is avoided. The burner is also 
cleaned, and the wick is trimmed, without 
difficulty. 

The device is constnicted as follows: An 
ordinary lamp burner is provided with a cir- 
cumferential flange for the support of the 
cone, and which ordinarily also serves to sup- 
port the chimney. This flange is provided 
with suitable perforations through which air 
is admitted within and without the cone. In- 
stead of using the flange for the support of 
the ordinary chimney, the shade holder is pla- 
ced directlj'^ upon the flange. The shade 
holder is provided with a tubular extension 
or socket which fits over the cone, leaving an 
air space between the inner surface and the 
outer surface of the cone. The socket ex- 
tends and widens out into a broad dish- 
shaped flange provided with a rim which 
sei-ves to support and hold the shade. This 
flange is perfectly closed, so that no air will 
pass to the flame, except that which is ad- 
mitted through the perforation in the burner 
flange, and by these means a bright flame is 
produced without the use of an ordinary 
chimney. The first and principal claim is: 
"In a lamp having a burner, the combination 
of a shade holder made of material that will 
admit of the passage of light, and a shade or 
globe arranged and constructed substantially 
as described, whereby the burner performs 
the required functions without the use of a 
chimney, as set foi-th." 

The Votti device seems to have been speedi- 



ly received with favor by the public. Before 
it was put upon the market, no similar lamps 
had been manufactured. After its introduc- 
tion, others than the owners of the Votti pat- 
ent commenced to manufacture and sell ar- 
ticles which are substantially Uke the Votti 
device, and which are claimed to be protected 
by reissued patents to other inventors. The 
defendant's lamp was made under reissued 
letters patent to George Ohinnock, dated De- 
cember 26, 1876. The original patent was 
dated April 28, 1868. The defendant also 
claims that the Votti invention was antici- 
pated by the patent of Ebenezer Blackman, 
dated February 6, 1872, and reissued to said 
Blackman and A. Homer Byington on De- 
cember 5, 1876, numbered 7,417, and by the 
patent to James S. Fravis, dated May 18, 1869, 
and by the patent to William Fullager, dated 
June 7, 1870, reissued to the plaintiff, Janu- 
ary 2, 1877, and by the patent to J. S. and 
T. B. Atterbury, dated December 16, 1873. 
and by the design patent to the same per- 
sons, dated October 5, 1875. 

The object of the Chinnock invention was 
to provide a more free transmission of light, 
through a transparent rim at the base of the 
burner, than had been previously attained 
when the base of the burner was nontrans- 
parent. The free transmission of light was 
also effected by a glass shell or deflector, 
which served the purpose of a deflector and 
at the same time did not interfere with the 
radiation of light An annular rim or plate 
of glass was placed upon the ordinary radial 
arms of sheet metal which were attached to 
the perforated bottom plate of the burner,, 
and which served to retain the ordinaiy 
chimney in position. Seated upon or con- 
nected with the glass rim was a translucent 
shell of somewhat tapering form. The rim. 
or shell sm-rounded the wick tube and cone. 
The lamp chimney was then placed upon the 
rim or upon the flange of the shell, and was 
held in position by the radial arms. 

Under the reissued patent, the device 
which is shown in the Votti patent was man- 
ufactured. It is not necessary to consider 
whether this device is or is not embraced 
within the claims of the Chinnock reissue, or 
whether this reissue is or is not an improper 
enlargement of the original patent. It is 
sufficient to state the obvious fact that a 
lamp without a chimney, or a shade holder 
to serve the double purpose of holder and 
chimney, in combination with a shade, was 
not within the scope of Chinnock's invention 
or original patent. His invention did not ac- 
complish, and did not seek to accomplish, this 
result. 

The Blackman invention was said, in the 
original patent, to consist in a novel con- 
struction of a mica lamp chimney, and its 
combination with a glass base. Two sheets 
of mica were united at their vertical edges 
by a strip of sheet metal. The manner of 
uniting and securing the sheets of mica was 
particularly described. The bottom of the 
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eliimney was made to fit over tlie top of the 
glass base. The upper portion of the "base 
was made of suitable size and form to fit the 
chimney, and the lower portion was made to 
fit the lamp. Between the upper and lower 
portions the base was contracted by an ex- 
ternal groove, while the upper portion "flar- 
ed" or inclined outward. The claims were 
(1) for tlie mica chimney, and (2) for the 
glass base. The patent was reissued in two 
parts, one for the chimney and the other for 
the glass base. Neither the original nor the 
reissued Blackman patent, properly con- 
strued, covered his glass base without any 
chimney. The base can be used without a 
mica chimney, but the specifications and 
drawings, both of the original and of the re- 
issued patent, show that the base was to be 
used in connection with what is ordinarily 
meant by a lamp chimney. It may have been 
the intention of the patentees to enlarge their 
patent, so as to claim a base supporting a 
shade without a chimney, but such is not the 
construction which should be given to the re- 
issue in view of the state of the art. 

The Pravis patent was .for a translucent 
disk applied to the bottom of the shade of a 
gas burner, and having a central opening to 
permit the shade to be passed over the burn- 
er. The object was to obtain a softer and 
more mellowed light than is reflected from 
the sides of the ordinary shade. The ordi- 
nary chimney was used. The FuUager pat- 
ent was an improvement upon the Fravis de- 
vice, and consisted, in substance, of a por- 
celain bottom shade having a downward- 
projecting flange which rested on the brack- 
ets attached to the burner. A chimney was 
used, and could not be dispensed with unless 
the device was modified so as to have a 
longer socket and to elevate the shade holder 
from the burner, and thus to supply a current 
of heated air sufficient to support combustion. 

Neither the Atterbury patent for a com- 
bined lamp shade and drip cup, nor the Atter- 
bury design patent for lamp shade and chim- 
ney, contain features of importance to the 
present discussion. 

The defect in the defendant's case is con- 
tained in the assumption, that the main re- 
sult of Votti's invention was the reflection of 
the light downward through the transparent 
dish-shaped disk, and that his invention con- 
sisted in turning the rays downward through 
the shade holder, and thus mollifying the 
brightness of the light. This was the object 
of the Ohinnock, Fravis, and FuUager de- 
vices, but the important feature of the Votti 
patent was the combination of transparent 
shade holder and shade, constructed substan- 
tially as described, by which the two per- 
form the functions of a chhnney in inducing 
the draft which supplies the air requisite to 
combustion. The distance between flame and 
glass is increased, so as to diminish material- 
ly the liability to breakage resulting from the 
unequal expansion of the glass by the heat of 
the flame. 



Let there be a decree for an injunction and 
an account 

[For other eases involving this patent, see 
Cases Nos. 12,470a and r2,4T0b, 10 ITed. bbb, 
and 21 Fed. 399.] 



Case ISTo. 13,470. 

SCHNEIDER v. LAWRENCE. 

[3 Blatehf. 115.] i 

Circuit Court, S. D. New York. Dec, 1853. 

Customs Duties— Act 1842— Rocoa— Ansatto — 
nox-esumekated articles. 

1. Rocoa and annatto being articles derived 
from the seed of a vegetable, rocoa beinpr the 
product of the seed in a crushed state, and an- 
natto being an article made from the seed and 
mixed with other substances, and the articles 
being Iinown in commerce by distinct names, 
and devoted to different uses, except that an- 
natto, though chiefly used for culinary purposes, 
is occasionally employed in dyeing, while that 
is the only use to which rocoa is put, held, that 
rocoa cannot properly he subjected to duties as 
annatto, under article 4, § 8. of the tariff act of 
August 30, 1842 (5 Stat. 559), because it had 
acquired in commerce the name of rocoa. and 
was bought and sold in trade under that name 
alone, before the act of 1842, 

2. Under that act, rocoa is not free from duty, 
under that name, nor as being a berry or vege- 
table "used principally in dyeing or comx)osing 
dyes," under article 6, § 9, of said act (5 Stat. 
561), exemption applying to the berries or veg- 
etables in their native state, and not after they 
are transmuted, by manufacture, into a sub- 
stance which takes a different denomination in 
commerce. 

3. Under that act, rocoa is a non-enumerated 
article, and is subject to a duty of 20 per cent., 
under section 10. 

This was an action brought in the supreme 
court of New York, to recover back duties 
imposed by [Cornelius W. Lawrence] the 
collector of the port of New York on an im- 
portation of rocoa. The case was removed 
into this court by certiorari. The facts were 
these: On the 27th of December, 1845, the 
plaintifiE [Charles "W. Schneider] entered at 
the custom-house twenty-nine casks of rocoa, 
imported from Bordeaux, and claimed the 
right to enter it free of duty, under article 
6, § 9, of the tarifC act of August 30, 1842 
(5 Stat. 561), as falling within the denomina- 
tion of "berries, nuts, and vegetables, used 
principally in dyeing or composing dyes." 
The defendant caused a duty of 20 per cent, 
to be imposed on it, under article 4, § 8, of 
the same act (5 Stat. 559), at being "annat- 
to," The proofs showed, that both articles 
were derived from the seed of a vegetable 
grown in South America, rocoa being the 
product of the seed in a crushed state, and 
annatto being an article made from the seed 
in some manner known only to the natives, 
and mixed with other substances, and that 
the articles were known in trade and com- 
merce by distinct names, and were devoted 
to difEerent uses, except that annatto, though 

1 [Reported by Samuel Blatchford, Esq., and 
here- reprinted by permission.] 
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chiefly used for culinary purposes, was occa- 
sionally employed in dyeing, while that was 
the only use to which roeoa was put. 

THE COURT held: 1. That the article 
was improperly rated as annatto at the cus- 
tom-house, and subjected to duties under 
that name, because it had acquired in com- 
merce the name of rocoa, and was bought 
and sold in trade under that name alone, be- 
fore the passage of the act of 1842. 

2. That the plaintiff was not entitled to 
enter the article as free, under the name of 
rocoa, nor as being a berry or vegetable 
"used principally in dyeing or composing 
dyes," that exemption applying to the ber- 
ries or vegetables in their native state, and 
not after they are tmnsmuted, by manufac- 
ture, into a substance which takes a differ- 
ent denomination in trade and commerce. 

3. That rocoa was a non-enumerated arti- 
cle in the tariff act of 1842, and was subject 
to duty under section 10, and that, that du- 
ty being 20 per cent, the same that was 
charged upon the article, the plaintiff could 
not maintain this action— no more than the 
legal duty having been exacted by the de- 
fendant. 

Judgment for defendant. 



Case K"o. 12,470a. 

SCHNEIDER v. THILL 

[5 Ban. & A. 565.] i 

Circuit Court, E. D. New York. July, 1880. 

PATENT.S— Lampshades— Specifications— PcBLic 

Use. 

1. The claim of the patent being, "In a lamp 
having a burner, the combination of a shade 
holder made of material that will admit of the 
passage of light, and a shade or globe, ar- 
ranged and constructed substantially as de- 
scribed, whereby the burner performs the re- 
quired functions without the use of a chimney, 
as set forth," and no description whatever of 
the shade to be used being given, either in the 
claim or the specification, and it appearing that 
one well-known foi*m of lamp shade would not, 
if used in the combination, produce the result 
claimed, and that the state of the art limited 
the complainant's patent to the method shown 
by him of combining certain forms of shade, 
shade holder, and burner, in such a manner as 
to enable the chimney to be dispensed with, 
held, that the patent did not describe the inven- 
tion in the full, clear, and exact terms required 
by the statute, and was therefore void. 

2. Eight years before applying for a patent, 
the inventor voluntaril.v, and for a considera- 
tion, made and sold, without reserve, a device 
embodying his invention to a third party; in- 
tending the same to be publicly used bv him, 
and it was so used. Eeld, that these facts show 
a public use which invalidates the patent. 

[This was a bill in equity by Bennett B. 
Schneider against Francis Thill, for the in- 
fringement of certain letters patent] 

George Gifford and C. H. Watson, for com- 
plainant. 
Edwin H. Brown, for defendant. 



1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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BENEDICT, District Judge. This action is 
brought to recover damages for the infringe- 
ment of four several patents owned by the 
plaintiff. One of these patents is re-issue No. 
7,511, granted February 13, 1877, to the plain- 
tiff, as assignee of Carl Votti, for an improve- 
ment in shade holders in lamps. The inven- 
tion sought to be secured by this patent is de- 
scribed by the plaintiff's expert to be "a novel 
arrangement of shade and shade holder, 
which, combined as shown in the drawing, op- 
erate to produce, when placed upon a bm-ner, 
the draft necessary to supply air to the flame 
issuing from the burner." The first claim of 
the patent, which is the only claim here in- 
volved, is as follows: "In a lamp having a 
burner, tlie combination of a shade holder 
made of material that will admit of the pas- 
sage of light, and a shade or globe, arranged 
and constructed substantially as described, 
whereby the burner performs the required 
functions without the use of a chimney, as set 
forth." This claim is for a combination com- 
posed of three elements, a lamp burner, a 
shade holder, and a shade. The claim con- 
tains a partial description of the shade holder, 
but, by the words, "arranged and constructed 
substantially as described," refers to the speci- 
fication and drawing for the form of the other 
elements, and a complete description of the 
form of the shade holder, as well as for the 
method in which the shade, shade holder, and 
lamp burner are to be arranged to produce 
the desired result. In the specification, the 
lamp bm-ner is described as "an ordinaiy 
lamp burner, provided with a eu'cumferential 
flange for the support of the cone, and which 
ordmarily also serves to support the chimney 
or cylinder. This flange is provided with 
suitable perforations, through which ah- is 
admitted both inside and outside the cone." 
The lamp burner thus described is not claim- 
ed to be new. The specification also describes 
the shade holder as made of glass or other 
suitable ti-ansparent material, or of material 
that will allow of the passage of light, and 
which is provided with a tubular extension or 
socket which fits over the cone, leaving an 
ah: space between its inner surface and the 
outer sm-face of the cone. From said socket 
extends a broad disk-shaped flange, which is 
provided with a rim, which serves to support 
and retain the shade. The flange is perfectly 
closed, so that no air will i>ass to the flame 
except what is admitted through the perfora- 
tions in the burner flange. No description 
whatever of the shade is given, either in the 
claim or in the specification. It is not pre- 
tended that Votti was the first to employ a 
lamp shade or a lamp burner, and the evi- 
dence shows that shade holders constructed 
as described were not original with him. In- 
deed, the testimony of the plaintiff's expert is 
to the effect that novelty in the form of the 
shade holder used forms no part of the inven- 
tion secured by the patent, and that the pat- 
ent is for the combination described, and not 
for any of the elements that go to form that 
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combination. The patentable featm-e of tWs 
Invention must, thei-efore, be in the method of 
arranging tlie lamp burner, shade holder, and 
shade. The only arrangement of these parts 
that can be gathered from the daim, specifica- 
tion, and drawing is, that the shade holder is 
to be placed on the flange of the burner, 
which ordinarily serves to support the chim- 
ney or cj'linder, and the shade upon the broad 
dislc-shaped flange of the shade holder. In 
tliis mode of arranging a shade, shade holder, 
and lamp burner, it ceiixiinly is not easy to 
discover any novelty of invention sufficient to 
support a patent. Such an arrangement of 
the parts of a lamp referred to would seem to 
be nothhig more than the .ordinary and well- 
known method of arranging those parts of a 
lamp. 

But, it is said, before Yotti, these parts of 
a lamp were always used in connection with 
a tall cylinder surrounding the frame, ordi- 
narily termed, when speaking of lamps, the 
chimney. Votti was the first to discover and 
announce that the chimney could be omitted, 
and still sufficient air furnished to the flame 
issuing from the burner to produce the re- 
quired light, and, having put this discoveiy 
to a practical test, he became entitled to the 
exclusive right to the combination employed 
by him to accomplish the result indicated. 
Assuming the correctness of this contention, 
as to whicla no ophiion need be expressed at 
this time, it is evident that, if Votti discovered 
anytliing of value, it was the method of com- 
bining certain forms of shade, shade holder, 
and burner in such a manner as to enable the 
chimney to be dispensed with. Votti did not 
discover that a shade, shade holder, and burn- 
er could be combined hi a lamp. That was 
Imown before him. Nor did he discover that 
a lamp burner such as he describes, combined 
with a shade holder such as he describes, and 
a shade of any form or description, could be 
so arranged as to dispense with the use of the 
chimney; for such is not the fact Lamp 
shades vary in form and in description, A 
not imcommon form has perpendicular sides, 
and is wholly uncovered at the top. Such a 
shade, combined with the shade holder and 
lamp burner described in the Votti patent, in 
the manner there described, will not produce 
the draft necessary to supply sufficient air to 
the flame issuing from the burner. Such a 
combhiation would, in all respects, comply 
with the description given in the Votti pat- 
ent, and yet would utterly fail to accomplish 
the result claimed for the Votti invention. 
The statement of the patent, that "it wiU be 
seen that, with the shade and shade holder 
arranged as shown and described, the ordi^-' 
nary burner will perform the required func- 
tions without the use of a chimney," is there- 
fore incorrect. That result wiU not be seen 
unless a shade having certain pecffiiarities of 
form be used, "What those peculiarities are 
the patent omits to disclose, and the omission 
is fatal to its validity. If it were the fact 
that the result claimed to have been first at- 
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tained by Votti could be secm-ed by using any 
form of shade in combination with the burner 
and shade holder that he describes, the diffi- 
culty indicated would not exist. But, as is 
obvious, iu order to produce the desired re- 
sult, it is necessary to know the form of the 
shade; and yet the patent, instead of stating 
that the form of the shade is important, and 
giving information as to the form and descrip- 
tion of the shade that is to be used, states 
nothmg in regard to the shade, and leaves it 
to be inferred that a shade of any form or 
description may be employed. It is impossi- 
ble to say, of such a patent for such an in- 
vention, that it contains a description of the 
hivention in such full, clear, and exact terms 
as to enable any person skilled in the art to 
which it appertains to make and use the same. 
It would doubtless occur, to any one skilled 
in the art of constructing lamps who should 
undertake to employ the combination desci-ib- 
ed in the Votti patent, that the burner would 
not perform the required functions unless 
some attention was paid to the character of 
the shade, the location and size of its aper- 
tm-e, and the relation hi size between the aper- 
ture in the shade and the aperture below the 
flame; but, in all these particulars, experi- 
ment, not to say invention, would be neces- 
sary before he could arrange a shade, shade 
holder, and lamp burner that would enable 
the burner to perform its functions without 
the use of a chimney. 

If it be said that the claim and also the 
specification use tlie words "shade or globe," 
and thereby indicate that the shade must be 
globular in form, the answer is that, when 
the patent says that a "shade 'or globe" may 
be used, the natm-al meaning is that a globa 
or any other form of shade may be used. 
Nor will it do to say that the word "globe," 
as used in this re-issue, has the effect to lim- 
it the* word "shade," to shades of a globular 
form, because, in the original patent, the 
word "globe" nowhere appears, and there is 
no language therein that can serve to indicate 
the form of shade necessary to be employed 
in order to accomplish the desired result, or 
to suggest that the form of the shade is of 
any importance; so that, if the word "globe," 
inserted in the re-issue, were to be considered 
as limiting the word "shade" to shades of a 
globular form, the re-issue would become sub- 
ject to the objection that it covers a combina- 
tion not described or attempted to be describ- 
ed in the original patent, and consequently is 
void. I conclude, thei-efore, that the Votti 
patent is invalid, because it does not contain 
that full, clear, and exact description of the 
hivention which the law requires. 

This view of the Votti patent renders it un- 
necessary to consider the various objections 
to the plaintifE's claim, based on that patent, 
that have been pressed upon my attention by 
the defendant, and I pass to consider that 
part of the plaintiff's claim which is based 
upon the patents Nos. 191,102, ] 91,103 and 
191,224, These patents wei'e granted to the 
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plaintiff as assignee of Homer Bvooke. Pat- 
ent No. 191,102 is for a compound mold for 
the manufacture of lamp shades. Patent 191,- 
103 is for a compound mold for the manufac- 
ture of lamp shades. Patent No. 191,224 is 
for an improvement in the process of manu- 
facturing shades. The first two of these pat- 
ents are for machines intended to he used 
when employing the process described in the 
last-mentioned patent. 

To these patents the defense has heen inter- 
posed that the inventions desci'ibed therein 
were in public use and on sale for two years 
and more prior to the application of Brooke 
for a patent. This defense I find sustained 
by the testimony. It appears in evidence 
that, in the fall of 1SG9, Brooke, the mventor, 
made a mold which, he says, embodies the 
invention described in his mold patents Nos. 
191,102 and 191,103, and was intended to be 
used in making shades according to the px-o- 
cess described in patent No. 191,224. This 
mold Brooke, the inventor, made for a Mr. T. 
T. Nichols, the agent of the Boston & Sand- 
wich Glass Company. Nichols ordered the 
machme of Brooke, paid Brooke for it when 
delivered, and now owns the same. This 
mold was sent by Brooke to Nichols, at Sand- 
wich, Mass., and it was there publicly used 
in a well-known factory, in the summer of 
1869, in manufactm-ing shades according to 
the process described in the patent No. 191,- 
224. There is no evidence tending to show 
that any limit was put upon the use of this 
machine by Brooke, when he sold it or there- 
after. He gave Nichols a bQl of sale which 
contained nothmg to indicate that the trans- 
action was not what it appeared upon its 
face to have been, viz. an absolute sale of the 
machine, without any reservation whatever, 
with the intention that it should be used by 
the buyer. So far as appears, Brooke paid 
no further attention to the mold or the process 
referred to until the fall of 1876, when he 
made a similar mold for B. B. Schneider, the 
plaintiff in this suit, and, in January, 1877, 
made apphcation for a patent. Brooke now 
says that he sent the machine to Sandwich 
for trial; but he is not confirmed in this 
statement by Nichols, who ordered the ma- 
cliine, nor are any facts attending the sale or 
use of the machine proved that correspond 
with his present statement. Upon the evi- 
dence as it stands, it is impossible to say 
that Brooke was simply testing his invention 
during the long period that elapsed betn'een 
the time of the alleged invention in 1869 and 
the application for a patent in 1877. On the 
contrary, it must be held that, nearly eight 
years before applying for a patent, the in- 
ventor voluntarily, and for a consideration, 
made a mold embodying the inventions de- 
scribed in patents Nos. 191,102 and 191,103, 
intending the same to be publicly used in 
making shades according to the process de- 
scribed in patent No. 191,224. and that he sold 
the same, without reserve, to a third party, 
who bought it for use, and actually made pub- 
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lie use of it according to the process described 
in patent No. 191,224, some eight years before 
any application for a patent was made. My 
conclusion, therefore, must be that the plain- 
tiff's action, so far as based on the patents 
Nos. 191,102, 191,103 and 191,224, has failed, 
because the inventions described in those pat- 
ents wei-e in public use and on sale more 
than two years prior to the applications for 
patents therefor, and the patents are for this 
reason void. 
The bill, accordingly, dismissed, with costs. 

[NOTE. An action between the same par- 
ties, brought to establish the validitv of re-iS' 
sued letters patent No. 7,511, and also of let- 
ters patent No. 191,224, will be found report- 
ed in 3 Fed. 95. For other cases involving this 
patent, see note to Case No. 12,4C9.] 



Case No. 12,470b. 

SCHNEIDER v. THILL. 

[5 Ban. & A. 595.] i 

Circuit Court, E. D. New York. Aug., 18S0. 

Equity— Pit ACTIO e~Reheakikg — Pleadixg— 
Amexumext. 

It appearing doubtful whether, under the al- 
legations of the answer, a decree adverse to one 
of the complainant's patents could probably b(^ 
passed, upon the ground on which the court' had 
held the said patent to be void, a rehearing of 
the case was ordered, so far as it related to the 
said patent, with liberty to the defendant to 
I apply for leave to amend the answer. 

' [This was a bill in equity by Bennett V. 

j Schneider against Francis Thill, for the in- 
fringement of reissued letters patent No. 7,- 

; 511, granted to Carl Votti Februaiy 13, 1877, 
the original letters patent, No. 182,973, hav- 
ing been granted October 3, 1876.] 

George Gifford, A. J. Todd, and 0. H. "Wat- 
son, for complainant. 
; Edwin H. Brown, John J. Allen, and Robert 
Payne, for defendant 

I 

[ BENEDICT, District Judge. My attention 
I having been directed by this motion to the 
1 averments of the answer, it appears doubt- 
ful, to say the least, whether, in the present 
state of the pleadings, a decree adverse to the 
Yotti patent could properly be passed upon 
the groimd stated in the opinion filed herein. 
Schneider v. Thill [Case No. 12,470a]. It will 
be advisable, therefore, and perhaps avoid 
the necessity of an examination of the other 
grounds of defense, to direct a rehearing of 
the case so far as it relates to the Votti pat- 
ent, with liberty to the defendant to apply 
for leave to amend the answer. I see no 
reason for a further hearing in regard to the 
mold patents. An order may, therefore, be 
entered directing a rehearing of the cause 
upon the issues raised in regard to the Votti 



1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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patent, with leave to the defendaBt to apply 
for permission to amend the answer. 

rJ?or other cases involving this patent, see note 
to Case No. 12,469.] 



Case Ko. 1S,471. 

In re SCHNBPF. 

12 Ben. 72; Bankr. Reg. Supp. 41: 1 N. B. B. 

190; 7 Am. Law Eeg. (N. S.) 204; 6 Int. 

Rev. Ree. 214; 1 Am. Law T. Rep. Bankr. 

46.11 

District Court, E. D. New York. Dec, 1867. 

Bankrdptct— Judgment of State Cootit— Fkaud 
— Lies— Power op the Coukt. 

1. Where a suit was commenced in a state 
court against the bankrupt, and the judgment 
was entered and execution issued, and a levy 
made by the sherifE before the petition m bank- 
ruptcy was filed, lield, that on the facts the 
judgment was not fraudulent, 

2. Therefore the judgment creditors, by their 
levy, acquired a security for their debt in the 
property, which is not invalidated by the bank- 
ruptcy act. 

[Cited in Re Dey, Case No. 3,S70.] 

[Cited in McOabe v. Goodwine, 65 Ind. 295.] 

3. As it appeared that the property levied on 
would bring more money if sold by the assignee 
in bankruptcy at private sale than if sold by the 
sheriff under the execution, and as no objection 
was made by the creditors to the taking of such 
a course, the assignee must take the property 
and sell it, with leave to the judgment credit- 
ors to apply for an order directing payment of 
their judgment out of the proceeds. 

[Cited in Sutherland v. Lake Superior Ship 
Canal, Railroad & Iron Co., Case No. 13,- 
643; Re Ulrich, Id. 14,328; Re Hufnagel, 
Id. 6.837.] 

4. Whether the court has power to direct an 
assignee to take property out of the hands of a 
sheriff who holds it under such a levy, except 
by consent, quere. 

[Cited in Re Carow, Case No. 2,426; Re Mal- 
lorv. Id. 8,991; Re Brinkman, Id. 1,884; 
Thames v. Miller, Id. 13,860.] 

This was an application to set aside an in- 
junction heretofore graoited. The bankrupt 
[Francis Schnepfl filed his papers on the 9th 
of October, 1867, and was declared a bank- 
rupt, and procured an injunction prohibiting 
■creditors named Cammeyer & Mason from 
enforcing a levy, which the sheriff had made 
■upon Schnepf's property under a judgment 
against him which they had obtained in a 
state court. They now moved to set aside that 
injunction. The affidavits on behalf of the 
bankrupt showed that he had prepared his 
papers to take the benefit of the act in Sep- 
tember, 1867; that the summons in the suit 
of Cammeyer & Mason was served on him 
on September 17th; that after that service 
he sent to them showing them the state of 
his affairs, and offering them a compromise 
of their debt at forty cents on the dollar, 
telling them that he should go into bankrupt- 
cy if they did not take it; that on the 8th of 

1 [Reported by Robert D. Benedict, Esq.. and 
here reprinted by permission. 1 Am. Xaw T. 
Rej). Bankr, 46, contains only a partial report.] 
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Octobe/he sent again to them, and they re- 
quested till the next day to consider it, and 
gave him to understand that they would not 
proceed in theh? suit in the mean time; but 
on that afternoon they entered judgment 
against him by default, and issued execution, 
on which the sheriff made the levy that night, 
and Schnepf filed his petition in bankruptcy 
the next morning. 

Mr. Daly, for motion. 
Knowlton & Baker, contra. 

BENEDICT, DisU-ict Judge. This is a mo- 
tion in behalf of judgment creditors of a 
bankrupt to dissolve an injunction heretofore 
issued by this com:t, resti-aining them from 
proceeding to sell under an execution certain 
personal property, levied upon prior to the 
filing of the petition in bankruptcy. The mo- 
tion is opposed by the bankrapt, on the 
ground that the judgment under which the 
judgment creditors seek to proceed, was ob- 
tained in fraud of the bankruptcy act, and 
by the assignee in bankruptcy, on the ground 
that the title of the proper^ in question is 
vested in him as an officer of the court, and 
no person can be permitted to dispose of or 
interfere with it, except under the order of 
the bankrupt court, to which the property has 
been transferred by operation of law. The 
facts attending the judgment are so fully 
spread out in the papers befox-e me, and are 
so simple in their character, that I can with- 
out injustice dispose of the question as to the 
validity of the judgment on the affidavits 
alone. Upon that question I should gladly 
hold in favor of the bankrupt if I could do 
so, as I by no means approve of the manner 
in which the judgment was obtained; but I 
do not see how the judgment can be held 
fraudulent upon the facts. It was obtain- 
ed in the regular course of judicial proceed- 
ings, instituted adversely to the debtor and 
without collusion. It was entered for an 
amount admitted to be justly due, and the 
entry was made as it was, not with the as- 
sent of the debtor, but in spite of him. It is 
in law a valid judgment obtained without 
; fraud or collusion, and can in no proper 
I sense be said to have been procured by the 
bankrupt with a view to give a preference. 
! This being so, the judgment creditors, by 
' their levy made prior to the filing of the 
bankrupt's petition, acquired a security for 
their debt in the property levied on. 

The next question arising is whether such 
a security is invalidated by the provisions 
of the bankruptcy act, and upon this question 
I have heretofore had occasion to express an 
opinion which I see no reason to modify. It 
seems to me that such a security is pre- 
served and entitled to be protected, upon 
general principles of law, and that the gen- 
eral scope of the bankruptcy act indicates 
that such was the intention of the framers 
of the act. Parker v. Muggridge [Case No. 
10,743]. 
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The remaining question, then, is as to the 
manner in which this riglit of the judgment 
creditors shall be protected. Two methods 
are open, by either of which the debt will be 
secured. One is to allow the creditors to 
proceed to sell the property at sheriff's sale, 
in which case, as the affidavits show, there 
will be little or no sm'plus for the other cred- 
itors. The other is to direct the assignee in 
bankruptcy to take possession of and sell the 
property at private sale, in which case, as 
also appears by the affidavits, a sum can be 
realized not only sufficient to pay the judg- 
ment, but to leave a considerable sum for 
the other creditors. As between these two 
methods upon such a state of facts, it cannot 
be doubted that it is the duty of the bank- 
nipt court, charged as it is with the interests 
of all the creditoi-s, to prevent the sacrifice 
of his property by a sheriff's sale, and direct 
a sale by the assignee, provided the power to 
do so has been conferred by the act. A dis- 
cussion of the question of the power of the 
court in the premises is rendered unneces- 
sary in this ease, inasmuch as the power is 
conceded to exist by the judgment creditors, 
and no objection is made to a disposal of 
the property by the assignee instead of the 
sheriff. I postpone, therefore, the discussion 
of that point until a case shall arise where 
it is raised, with the remark that such a 
power seems necessaiy to a proper adminis- 
tration of the bankrupt law, and that it would 
seem to be fairly included in the power con- 
ferred by the act to collect all the assets of 
the bankrapt, to ascertain and liquidate all 
liens or other specific claims thereon, to ad- 
just prioi-ities and marshal and dispose of 
the different funds and assets so as to secure 
the rights of all persons and the due distribu- 
tion of the assets among all the creditors. 
The motion to dissolve the injunction wall 
therefore be denied, and an order entered di- 
recting the assignee to take possession of the 
property levied upon and sell the same, with- 
out delay, and to the best advantage, with 
liberty to the judgment creditors, immediate- 
ly upon such sale, to apply for an order di- 
recting the payment of their judgment out of 
the proceeds of such sale. 



Case No. 1S,472. 

SCHNERTZEL v. PURCELK 

[1 Cranch, C. C. 246.] i 

Circuit Court, District of Columbia. July 
Term, 1805. 

COSTIXUAKCE — NaTUKE OF ACTION CHANGED BY 

Amendmest — Pleadixg — Issue. 

1. If by an amendment, the nature of the ac- 
tion be changed, it is to be considered as a new 
cause, and may be continued, although at the 
fifth term after its commencement. 

2. A cause is not regularly for trial, imless 
it has been put at issue at a preceding term. 

1 [Reported by Hon, William Cranch, Chief 
Judge.] 



This was the sixth term since the action 
was instituted. The plaintiff, at last term, 
had leave to amend, by changing his action 
from debt to case, and laid a rule on the de- 
fendant to plead by the plea-day. 

Mr. Key, for defendant, now pleads nou 
assumpsit, and moves for a continuance, tlie 
cause not having been at issue at the last 
term. 

THI5 COURT. If a cause has not been put 
to issue at a preceding term, it is not regu- 
larly for trial, unless it be the fifth court 
since its commencement, in which case it 
must, by act of assembly, be disposed of, 
and cannot be continued. But in this case 
of a material amendment by the plaintiff, it 
must be considered as a new cause at the 
last term, and the issue not being made up, 
the defendant is entitled to a continuance. 



SCHNITGG (MORAN v.). See Case No. 9,- 
786. 



Case No. 1S,473. 

In re SCHOENEXBERGER. 

[15 N. B. R. 305.] 1 

District Court, S. D. Ohio. Feb. 19, 1877. 

[ BAJfKKCPTCT — PkETERESCB — LlllIT OF TlME IM 

Making — Knowledge of Insolvencv — 

J SuKRENDER of PitEFERENCB. 

' 1. The Hmitation witliin which a preference 
may be set aside is four months in voluntary 
I and two months in involuntary cases. 

I 2. A party who receives a preference with 
knowledge of his debtor's insolvency and that 
a fraud on the act is intended, can prove but a 
moiety of his debt in either class of cases. 

3. But where he voluntarily restores to the 
assignee the preference which he has received, 
and there is no actual but only a constructive 
fraud, he will be allowed to share pro rata with 
the other creditors. 

By FLAMEN BALL, Register: 

On the 26th of June, 1876, Joseph M, 
Schoenenberger filed two proofs of claims 
against the estate of his father, the bankrupt. 
One claiming the sum of eight thousand eight 
hundred and sixty-four dollars, for a balance 
due on a promissory note for nine thousand 
five hundred dollars given as alleged for mon- 
ey loaned by him to the bankrupt, and the 
other claiming the sum of six hundred and 
seventy-eight dollars and forty-three cents, 
for the amount due on a promissory note of 
the banki-upt, given for premiums on life in- 
surance in the Union Central Life Insurance 
Company, and by it assigned to the said Jo- 
seph M. Schoenenberger. On the 9th of Xo- 
vember, 1876, the assignee filed his petition 
for the re-examination of both of said claims 
on the following grounds, as to the claim for 
eight thousand eight hundred and sixty-four 
dollars, namely: Fii-st, tliat no such sum of 
money was loaned to the banki-upt; second, 



1 [Reprinted by permission.] 
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tliat as assignee of Weil & Co., the said Jo- 
seph. M, SchoeneAberger received assets of 
great value, which he has not accounted for 
to the hankrupt; third, that on the 1st of 
April, 1876, the said Joseph M. Schoenenher- 
ger knowingly received of his father a prefer- 
ence in money of two thousand and twenty- 
five dollars with a view to prevent the same 
from heing distributed undev the bankrupt 
act [of 1867 (14 Stat. 517)]; fourth, that in 
like manner he received various other sums 
to the assignee unknown; and, fifth, for va- 
rious other reasons. As to his claim for six 
hundred and seventy-eight dollars and forty- 
three cents, the assignee alleges: First, that 
said note was taken up by money furnished 
by the bankrupt, and should be cancelled; 
and, second, that the note was given to pay 
premium of life insurance on the life of the 
said Joseph M. Sehoenenberger, as well as on 

that of his 'father, and that dollars 

thereof is due to the bankrupt's estate. The 
prayer of both petitions is that the claims be 
expunged or diminished. Both petitions were 
heard at the same time by the consent of the 
parties. 

A thorough and complete examination of 
the claimant and of his father, the bankrupt, 
has been had, and the testimony of ten wit- 
nesses called by the parties has been taken 
and reduced to writing, which is filed here- 
with, together with the exhibit produced on 
the hearing; and the cause has been argued 
by Mr. L. Kramer, for the plaintiff, and Mr. 
J. H. Perkins, for the assignee. It was 
agreed by counsel that in considering the 
above-named claims of Joseph M. Sehoenen- 
berger, that his other claim for twenty-two 
dollars and forty-seven cents, also proved and 
filed, and the claim of his father, the bank- 
rupt, as to his right to be paid five hundred 
dollars as an exemption in lieu of a home- 
stead, should also be considered and passed 
upon by the court. 

It was claimed in argument bj^ counsel for 
the assignee: First, that" it being shown by 
the evidence that the sum of one hundrett and 
fifty dollars for one month's wages was er- 
roneously included in the note of the bank- 
rupt on file for nine thousand five hundred 
dollai-s, should be credited with the sum of 
twenty-two dollars and forty-seven cents, the 
amount of the claimant's third claim, and 
that the residue, amounting to one hundred 
and twenty-seven dollars and fifty-three 
cents, should be deducted from that note, 
which was not dissented to by INIr. Kramer, 
and it will be so ordered; second, that five 
thousand dollars was the money of the claim- 
ant's wife, and that the proof filed for eight 
thousand eight hundred and sixty-four dol- 
lars is not a bona fide claim; third, that the 
payment of two thousand dollars, received by 
the claimant on April 1, 1876, was a fraudu- 
lent preference, within the meaning of sec- 
tion 5128 of the Revised Statutes of the Unit- 
ed States; fourth, that the note for six hun- 
dred and seventy-eight dollars and forty-three 
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cents pm-chased by the claimant from the 
Union Central Life Insurance Company be- 
came void after due, that it was given partly 
for a debt of the claimant; fifth, that the 
bankrupt is not entitled to the exemption of 
five hundred dollars in lieu of a homestead; 
and, sixth, that the claimant having received 
a fraudulent preference, his claim must be re- 
duced one-half, as provided for by section 12 
of the amendatory act of June 22, 1874 [18 
Stat ISO]. The converse of all these proposi- 
tions except the first was ai-gued by Mr. Kra- 
mer, who appeared both for the claimant and 
the bankrupt. 

The testimony shows the^ following dates, 
which have bearing more or less direct on the 
transaction had between the parties. The 
claimant was born November 9, 1847. The 
indorsement of the bankrupt to the German 
American Bank on the Skates note, for two 
thousand one hundred and sixteen dollars and 
twenty-two cents, became due March 22, 
1876. The sum of two thousand dollars was 
paid by the bankrupt to claimant April 1, 
1876. The deed of assignment by the bank- 
rupt to Mr. Long was dated April 6, 1876. 
The voluntary petition of the bankrupt was 
filed in bankruptcy June 3, 1876. Also, that 
for a period of more than seven years prior 
to the filing of his petition, the bankiiipt had 
been engaged as a merchant and ti-ader in 
the city of Cincinnati, in the business of sell- 
ing hardware and bar u'on. That from 1860 
to the date of the assignment to Mr. Long 
(with the exception of a short voyage to Eu- 
rope), the claimant occupied the position of 
clerk to his father, and for the last four years 
he was the bookkeeper, and for the last two 
years of said period he received a salary of 
eighteen hundred dollars per year, besides 
house rent, the use of a horse and buggy, etc. 
That in October, 1869, the claimant received 
from his wife three thousand dollars in cash 
and invested it in a loan to his father, and 
that in February, 1870, he received from her 
the further sum of two thousand dollars 
which he also invested in a loan to his father. 
These sums Mrs. Sehoenenberger received 
from the estate of her deceased father, Fran- 
cis Schnebeien, late of Dahmm, in the prov- 
ince of Alsatia, France,' in two payments in 
gold, one of fifteen thousand and the other 
of thirteen thousand francs. For the pur- 
poses of this case he reduced to his posses- 
sion five thousand dollars of these funds and 
loaned them to his father, which, with ac- 
crued interest, formed part of the considera- 
tion of the note for nine thousand five hun- 
dred dollars, filed by the claimant with his 
proof of claim. The residue of the consider- 
ation was made up by his savings while act- 
ing as clerk or bookkeeper for his father. 
For the yeai's 1874 and 1875 his saiaiy 
amounted to three thousand six hundred dol- 
lars (or eighteen himdred dollars per year) 
besides perquisites, and it is possible that dur- 
ing a period of seven years he might have 
laid up with the accruing interest enough to 
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make up the balance of the consideration. It 
is tiTie that for the last two years he enjoyed 
an enormous salary for the services rendered, 
but the testimony before me does not war- 
rant me in impeaching the consideration of 
the note- 
It is claimed by counsel for the assignee 
in bankruptcy that the payment of two tliou- 
sand dollars, received by the claimant of his 
fatlier on the 1st of April, 1876, and indorsed 
lis a credit on the note for nine thousand five 
hundred dollars, was a fraudulent preference 
within the meaning of section 5128 of the 
Revised Statutes. That section is as follows: 
•'Sec. 5128. If any person, being insolvent, 
or in contemplation of insolvency, within four 
months before the filing of the petition by or 
against him, with a vieAv to give a prefer- 
ence to any creditor or pei-son having a claim 
against him, or who is under any liability 
for him, procures or suffers any part of his 
propertj^ to be attached, sequestered or seized 
on execution, or makes any payment, pledge, 
assignment, transfer, or conveyance of any 
part of his property, either directly or indi- 
rectly, absolutely or conditionally, the person 
receiving such payment, pledge, assignment, 
transfer or conveyance, or to be benefited 
thereby, or by such attachment, having rea- 
sonable cause to believe such person is in- 
solvent, and that such attachment, payment, 
pledge, assignment or conveyance is made in 
fraud of the provisions of this title, the same 
shall be void, and the assignee may recover 
the property, or the value of it, from the per- 
son so receiving it, or so to be benefited." 

By an act amendatory of said section, ap- 
proved June 22, 1874, the foregoing section 
was amended, so far as it may relate to in- 
voluntary and compulsory bankruptcies, as 
follows: 

"Sec. 10. That in cases of involuntary or 
compulsory bankruptcy, the period of four 
months mentioned in section 35 (section 5128), 
of the act to which this is an amendment, 
is hereby changed to two months; but this 
provision shall not take effect until two 
months after the passage of this act. And in 
the cases aforesaid, the period of sis months 
mentioned in said section 35 is hereby chan- 
ged to three months; but this provision shall 
not take effect until three months after the 
passage of this act. 

"Sec. 11. That section 35 of said act be 
and the same is hereby amended as follows: 
First. After the word 'and' in line eleven, in- 
sert the word 'knowing.' Second. After the 
word 'attachment' in the same line, insert 
the words 'sequestration, seizure.' Third. 
After the word 'and' in line twenty, insert 
the word 'knowing'; and nothing in said 
section 35 shall be construed to invalidate 
any loan of actual value, or the security 
therefor, made in good faith, upon a security 
taken in good faith on the occasion of the 
making of such loan." 

As the law now stands, the limitation with- 
in which a preference may be set aside is 



four months in cases of voluntary and two 
months in cases of compulsory bankruptcy; 
and the question arising in this ease is, "Was 
the bankrupt insolvent on the 1st day of 
April, 1876? If yea, did his son, the claim- 
ant, have reasonable cause to believe him to 
be insolvent, and did he receive the money 
knowing it to be in fraud of the provisions 
of the bankrupt law?" The term "insolven- 
cy" has been defined by the supreme court 
of the United States (Toof v. Martin, 13 
Wall. [80 U. S.] 40), to mean, in the case 
of a trader or merchant, an inability to pay 
his debts as they mature in the ordinary 
coui-se of his business. What are the facts 
as established by the evidence? 

Neave testifies that the books show that 
the bankrupt was in a failing condition, and 
had been for several years. The claimant, 
who was the bookkeeper, testifies that on 
January 1, 1S76, when he balanced the books, 
"father was in debt to the concern thirteen 
thousand three himdred and sixty-six dollars 
and ten cents." He was then insolvent, and 
to keep up his credit was borrowing heavily 
from the banks with whom he dealt, and 
from every person who would lend him mon- 
ey or their paper. Again, the Skates note 
for two thousand one himdred and sixteen 
dollars and twenty-two cents, which the bank- 
rupt had had discounted by the German 
American Bank, fell due March 22, 1876, and 
was not paid by Skates, nor was it paid by 
the bankrupt, who was its indorse!', and has 
never been paid. To protect himself against 
the charge of insolvency, the bankrupt should 
have paid it the next day, but it was not 
paid then nor since. The bankrupt gave the 
bank a chattel-mortgage and a policy on the 
life of Skates as security, which it still holds. 
He testifies he made "no agreement with the 
bank to extend it I thought it was going 
to be paid every day, and so I did not make 
any agreement." He had borrowed the mon- 
ey of the bank, and, so far as the bank was 
concerned, it was the commercial paper of 
the bankrupt as well as of Skates. Again, 
the fact of his father's insolvency and of the 
claimant's knowledge of it, is testified to by 
Mr. Neave, who states that "he (the claimant) 
acknowledged that for some years past he 
had been aware of his father's falling condi- 
tion, but he still hoped that something would 
turn up and that he would get out of it, and 
that his father's assignment and failure had 
taken a great weight off of his mind." I 
deem it proper here to say that the claimant 
contradicts this statement of the witness 
Neave. Without reverting to any other of the 
facts and circumstances of the ease estab- 
lished by the evidence, it is impossible for 
me to resist the conclusion that the claim- 
ant knew the insolvent condition of his father 
on the 1st day of April, 1876, and that he 
knew he was then obtaining an unlawful, 
and therefore fraudulent, preference when 
he received the sum of two thousand dollars 
which he has credited on his note. 
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In regard to the note for six hundred and 
seventy-eight dollars and forty-three cents as- 
signed to the claimant by the Union Central 
Life Insurance Company, I find from the evi- 
dence that two hundred and twelve dollars of 
that amount was for premium on the life policy 
issued to the claimant, and that the residue 
was for premium on the policy issued to the 
bankrupt; that the claimant gave to his fa- 
ther two hundred and twelve dollars in money, 
which he kept and used, and settled with the 
company by giving his note for the whole, 
which note was afterwards taken up by the 
claimant and proved by him as a claim against 
his father's estate. 

In regard to the exemption of five hundred 
dollars, allowed to the bankrupt in lieu of a 
homestead, I find that there is no testimony 
impeaching his right to receive the same from 
the assignee, and he will accordingly be di- 
rected to pay the same. 

In regard to the right of the claimant to 
prove his whole debt, the following is the pro- 
■vision of the amendatory act of June 22, 1874: 

"Sec. 12. Provided, that tlxe person receiv- 
ing such payment or conveyance had reason- 
able cause to believe that the debtor was in- 
solvent, and knew that a fraud on this act 
was intended, and such person, if a creditor, 
shall not, in cases of actual fraud on his part, 
be allowed to prove for more than a moiety of 
his debt, and this limitation on the proof of 
debts shall apply to cases of volimtary as well 
ns involuntary Ijankruptcy." 

I have already found from the evidence that 
when he received the payment of two thousand 
dollars, the claimant had reasonable cause to 
believe tliat his father was insolvent, and knew 
that a fraud on this act was intended; the 
conclusion necessarily follows that he can be 
permitted to prove but a moiety of his debt 
Having proved for the whole, the proof must 
be diminished so as to comply with the law. 
Unless he shall voluntarily return his prefer- 
ence to the assignee, his claim will stand as 
follows: 

Amount of note §9,500 00 

Amount of his third claim 22 47 

Total ?9,522 47 

Deduct for error 150 00 

Total ?9,372 47 

Of which a moiety is four thousand six hun- 
dred and eighty-six dollars and twenty-three 
and one-half cents, to which extent his claim 
will be diminished. The claim for six hundred 
and seventy-eight dollars and forty-three cents 
on the insurance note is valued for its face, 
and the petition for its re-examination will be 
dismissed. The claim of the bankrupt for five 
hundred dollars, as an exemption in lieu of a 
homestead, will be ordered paid by the as- 
signee. 

NOTE. On the 27th of February, 1877, and 
before the expiration of the time limited by gen- 
eral order 34, for forming an issue to be certi- 
fied to the court for determination, the claim- 
ant filed a petition expressing his acquiescence 



in the foregoing opinion, and voluntarily offer- 
ing to restore to the assiffnee the preference 
which he had received. ■\^'herenpon, there be- 
ing no actual but only a constructive fraud, I di- 
rected the assignee to receive the same, with 
interest from April 1, 1876, and that the pen- 
alty imposed upon the claimant be remitted, 
and that he he allowed to share in common witli 
the other general creditors in all dividends de- 
clared or to be declared. Flamen Ball, Regis- 
ter, 
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SOHOI/FIELD V. FITZHUGH. 

[1 Crunch, C. C. 108.] i 

Circuit Court, District of Columbia. Dec. 
Term. 1802. 

Pleading at Law — Asibndmest — Cdaxge of 

ACTIOX. 

The court will not give leave to amend by 
changing the action from case to covenant. 

Motion to amend by changing the wi'it from 
case to covenant 

No declaration nor cause of action was filed 
at the time of issuing the writ, which was or- 
dered, by the plaintiff's counsel, to be in case. 

THE COURT refused leave so to amend, 
because it was changing the question, and not 
simply bringing its merits fairly before the 
court. 

KILTY, Chief Judge, contra. 

The same point was also decided in the case 
of Nicholls V. HaiTison tCase No. 10,229], at 
the same term. 



SCHOLFIELD (ROUNSAVEL v.). See Case 
No. 12,085. ^ 

SCHOLFIELD (SWANN v.). See Case No. 
13.676. 

SCHOLFIELD (TAYLOR v.). See Case No. 
13,804. 



Case ]Sro. 12,475. 

SCHOLFIELD et al. v. UNION BANK. 

[2 Granch, O- C. 115.] i 

Circuit Court, District of Columbia. Nov. Term, 
1815. 

Baxks — Stockholders — Election op Dikectous 
— Who may Vote. 

A stockholder of a bank, who has pledged his 
stock to the bank as collateral security for the 
payroent of his notes not yet due, has a right 
to vote as a stockholder at an election of di- 
rectors. 

[Cited in Clarke v. Central Railroad & Bank- 
ing Co., 50 Fed. 343.] 

[Cited in Hoppin v. Buffum, 9 R, I. 513.] 

An injunction had been granted to stay the 
election of directors of the Union Bank of 
Alexandria, upon the refusal of the committee 
of election to permit those stockholders to vote 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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whose stock was pledged to tlie bank as col- 
lateral security for notes not yet payable. 

THE COURT confirmed the principle upon 
which the injunction was granted. 



SCHOLFIBLD (UNITED STATES v.). 
Cases Nos. 16,230 and 16,231. 



See 



Case Wo. lS,475a. 

SCHOLDENBERGER v. FORTY-FIVE 
FOREIGN INSURANCE COM- 
PANIES. 

[5 Wkly. Notes Gas. 405.] 

Circuit Court, E. D. Pennsylvania. April 13, 
1878. 

COUIITS — FeDEHAI, — FOKEIGX CORFORATIOSS — 

Proper District — Writs— Jurisdiction — 
Mandamus. 

1. The language of the act of congress of 
ilareh 3. 1875 (18 Stat. 470), ro-enacted from 
the judiciary act of 1789 (1 Stat. 79, § 11), that 
'•uo civil suit shall be brought before either of 
said courts against any person by any original 
process or proceeding in any other district than 
that whereof he is an inhabitant, or in which 
he shall be found at the time of serving such 
process or commencing such proceedings,'" etc., 
is complied with where the defendant is a for- 
eign corporation doing business within the 
state in which the United States district is sit- 
uated, and process has been served upon it 
through its local agent in said district, ap- 
pointed under a state statute requiring the for- 
I'ign corporation defendant to have such resi- 
dent local agent before doing business in the 
state, on whom service of process for the com- 
pany may be had. 

2. A foreign corporation, for the purpose of 
service of original process upon it, may be 
"found witJiin" the limits of another sovereign- 
ty than that in which it was incorporated. 

3. A foreign corporation is "found within" 
another state when it transacts its ordinary 
business within the latter state, and has there 
a local agent on whom, by the state law, 
original process may be served. 

4. Although state legislation cannot confer 
jurisdiction upon United States courts, and 
consent of parties cannot, yet both combined 
may. Thus, where a foreign coiijoration con- 
sents to the condition of a state law, viz. to be 
found within the state for the service of pro- 
cess, the fact that it is so found gives the ju- 
risdictJon. Tlie proviso in the act of congress 
prescribing where a defendant may be sued 
is not one affecting the general jurisdiction of 
the federal courts. It is rather in the nature of 
a personal exemption in favor of a defendant 
which, if the citizenship of the parties is suffi- 
cient, he may waive. 

5. A state law of Pennsylvania prescribed 
That foreign corporations doing business there- 
in should submit themselves to service of pro- 
cess issuing out of "any court of this common- 
wealth having jurisdiction of the subject-mat- 
ter." Held, that the circuit court of the United 
States in Pennsylvania, having jurisdiction of 
the subject-matter, was within the purview of 
the act. 

6. Mandamus is the proper remedy where the 
United States circuit court refuses to enter- 
tain jurisdiction by quashing the service of the 
original process. 

7. Semble, that, on a rule for a mandamus, the 
United States supreme court will only look ,at 
the petition and return, and not at the record 



of the cases in the lower court referred to in 
the petition. La Fayette Ins. Co. v. French, 
18 How. [59 U. S.] 407, and Railroad Co. v. 
Harris. 12 Wall. [79 U. S.] 81, approved and 
followed. 

These were 45 actions of debt on policies of 
fire insurance, brought by William SehoUen- 
berger & Son, citizens of Pennsylvania, against 
the defendants, who were, respectively, cor- 
porations incoi-pomted either by the parliament 
of Great Britain or by states other than Penn- 
sylvania. Writs of summons, issued in this 
court, returnable to the first Monday of April, 
1878, were duly seiTed by the United States 
marshal for this district upon the person who, 
for the time then being, was, in each case, the 
agent of the respective defendant, and who 
had been, and was then, appointed by the said 
defendant as its agent, resident in Pennsyl- 
vania, under the acts of assembly of April 11, 
1868, § 2 (P. L. 1868, p. 83; Purd. Dig. 79U, 
pi. 29), and of April 4, 1873 (P. L. 1873, p. 
27). Declamtions were at the same time filed, 
in which the plaintiffs were described as citi- 
zens of the state of Pennsylvania, and each 
defendant as "a body corporate, created un- 
der the laws of [the proper state], and having 
its principal place of business in said state, 
and being a body corporate exercising, within 
the state of Pennsylvania, under a license grant- 
ed by said state, their corporate rights, pow- 
ers, and privileges, in the making of contracts 
of insurance, such as that on which this action 
is brought." The declarations showed that the 
contiucts of insurance sued upon were in each 
case made in this digtriet, insuring property 
situated here, between the plaintiffs and the 
respective defendants, acting by their local 
agents, who in each case were served. An ap- 
pearance de bene esse was in each case en- 
tered for the agent, as an individual, upon 
whom seiwice had been made, but not for the 
defendant corporation. Motions were there- 
upon made to quash the service of the writs 
in all the cases. The motion in one of the cas- 
es was, for special reasons, overi-uled. Schol- 
lenberger v. Phcenix Ins. Co. [Case No. 12,- 
476]. 

James H. Heverin and R. P. White, for tlie 
motions. (Their argument is fully stated in 
the opinion of McKENNAN, Circuit Judge, by 
whom it was substantially adopted.) 

A. Sydney Biddle and ilr. McMurtrie, con- 
tra. 

It is a general rule of jurisprudence that the 
defendant must be within the territorial juris- 
diction of the sovereign from whose court the 
original process issues, in order that service 
may be made upon him. The defendant must 
have his day in court, and unless he has this, 
the judgment is void, except so far as the pro- 
ceeding was in rem, and it is then good only 
to the extent of the res brought under the 
control of the judgment of the court by the 
original proceeding. Pennoyer v, Neff, 95 U. 
S. 714. If, then, a court entertains jurisdiction 
of a suit in personam where the defendant has 
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never been seirea, or lias not voluntarily sub- 
mitted to the jurisdiction, the judgment of the 
court is void, and will not he recognized by 
the court of another nation or state. Now, in 
the passage of the judiciary act of 1789, con- 
gress contemplated for each district a mode 
of service such as was then in use in the courts 
of the state in which the districts were re- 
spectively situated. But, in several of those 
states, consisting of more than one district, 
original process ran throughout the whole 
state. Moreover, as the United States was a 
nation, forming a. single sovereignty, with na- 
tional federal courts, process might, if con- 
gress had so willed it, run from one federal 
court throughout the national territory; and a 
defendant might be served in Massachusetts 
by a writ issuing from a United States court in 
California. The injustice of this was so ob- 
vious that it was deemed necessaiy to limit 
the otherwise existing jurisdiction, and con- 
fine the service of original process within the 
limits of the district from the comt of which 
it issued. For this reason, it was declared, in 
that act, and the proviso has occurred in the 
succeeding acts, that "no eiyil suit shoidd be 
brought before either of said courts against 
any person by original ijrocess or proceeding 
in any other district than that whereof he is 
an inhabitant, or in which he shall be found 
at the time of serving such process or com- 
mencing such proceedings." 18 Stat. 470. 

It is clear that this proviso was never in- 
tended to inti'oduce a new condition essential 
to the jurisdiction of the United States courts, 
but that it was introduced in "order to lessen 
the extent of the territory within which origi- 
nal process might, without the restilction, have 
run. The question, therefore, is whether a 
corporation can be an inhabitant of, or be 
found within, any other distiict than one of 
the state by which it was incorporated, for the 
purpose of being sei-ved with original process. 
The decisions in the state courts are applica- 
ble, inasmuch as no valid judgment in person- 
am can be rendered unless the defendant was 
actually, or constructively by an agent, with- 
in the court's jurisdiction. Pennoyer v. Nefif, 
supra. This was decided in La Fayette Ins. 
Co. V. French, 18 How. [59 U, S.] 407, in 
which it was held that jurisdiction was right- 
fully entertained by a United States court of 
a suit to enforce a judgment which had been 
obtained in a state court of Ohio against an 
Indiana insurance corporation doing business 
in Ohio by a local agent, as here. The serv- 
ice there was upon the local agent. The ch:- 
cuit court examined the question as to wheth- 
er the state com-t had jurisdiction, and de- 
cided in the affirmative; and this, as we have 
seen, could not have been unless the defend- 
ant had been "found within" the jurisdiction. 
Harris v. Eailroad Co., 12 Wall. [79 U. S.] 
65, approved in Railroad Co. v. Whitton, 13 
Wall. [80 U. S.] 2S5, and Knott v. Southern 
Life Ins. Co. [Case No. 7,894], are to the 
same effect. The same principle, i. e. that a 
foreign corporation could be "found within" 



another countiy for the purpose of being serv- 
ed, was reached in Newby v. Colt's Patent 
Fire Arms Manuf'g Co., L. R. 7 Q. B. 293. 

To the effect that the residence of a corpo- 
ration for the seiTice of process is , not con- 
fined to the place of its principal office, see 
Cromwell v. Charleston Ins. & Tnist Co., 2 
Rich. 512; Baldwin v. Mississippi & M. R. 
Co., 5 Clarke (Iowa) 518; Richardson v. Bur- 
lington & M. R. Co., 8 Clarke (Iowa) 262; Bris- 
tol V. Chicago & A. R. Co., 15 lU, 436; Libbey 
V. Hodgdon, 9 N. H. 394. 

The circuit" court of the United States for the 
Eastern district of Pennsylvania is a "court 
of this commonwealth," under the language of 
the act of assembly of April 4, 1873, supra. 
Newhall v. Atlantic F. & M. Ins. Co. [8 Phila. 
106]; Com. v. Pittsburg & C. R. Co., 8 P. F. 
Smith [58 Pa. St.] 26. 

Before McKENNAN, Circuit Judge, and 
GADWALADER, District Judge. 

McKENNAN, Ch'cuit Judge (orally). This 
question is one of considerable importance, and 
although it had already been decided in this 
court, yet, as we were not at that time aware 
of the decision of Judge Woods, in Knott v. 
Southern Life Ins. Co, [supra], who took an 
opposite view, we have allowed the matter 
to be argued. Corporations can have no ex- 
istence outside of the limits of the sovereignty 
by which they were incorporated. They can- 
not migrate or pass beyond its boundaries. 
They can have no residence elsewhere, and 
hence can not inhabit or "be found within" the 
territory of another sovereignty. Bank of Au- 
gusta V. Earle, 13 Pet. [38 U. S,] 588; Wheeler 
V. Raikoad Co,, 1 Black [66 U. S.] 287. Now, 
these corporations are all inhabitants of the 
states which created- them. No coi-poration 
can, therefore, inhabit the territories of two 
difiEerent sovereignties at once. A corporation, 
for the purpose of suing and bemg sued, is no 
longer considered as being identical with its 
individual corporators or stockholders, inas- 
much as it is now held that tliere is a pre- 
sumption of law that the corporation is for 
those purposes a citizen of the state by which 
it was incorporated, even though a majority of 
the stockholders are citizens of another state. 
Railroad Co. v! Letson, 2 How. [43 U. S.] 497; 
Marshal v, Railroad Co.,16How.[57 U.S.] 329; 
Railroad Co. v. Wheeler, 1 Black [66 U. S.] 
297. Now, it is expressly requned by the act 
of ilareh 3, 1875 (18 Stat. 470), that the de- 
fendant of the United States court sliall be an 
inhabitant of, or found within, the district in 
which he is sued at the time of serving the 
original process in the suit. How can this 
condition, essential to the jurisdiction, be said 
to have been complied with in the case of a 
foreign insurance corporation, if, 'as we have 
seen, it cannot exist outside of the territoiy of 
the state by which it was incorporated? These 
views are those which have been entertained 
In a number of similar cases cited by counsel, 
in which this very point has been raised. Pom- 
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Qvoj V. New York & N, H. R. Co. [Case No. 
11,261]; Leonard y. Lycoming Fire Ins. Co. 
[Id. 8,258], decided at Cleveland in the United 
States circuit court of OMo; Day v. Newark 
India Rubber Manuf'g Co. [Id. 3,685]; South- 
ern & A. Tel. Co. V. New Orleans, M. & T. 
R. Go. [Id. 13,185]; Abb. Prac. {3d Ed.) 34; 
and several eases cited in these. There is but 
one exception to this line of decisions. That 
is, Knott V. Southern Life Ins. Co. [supra]. 
But, on looking at that case, it appears to us 
dearly that the judge has been misled by 
misreading the case of Harris v. RaiU'oad Co., 
supra, upon which the counsel for the plain- 
tifCs chiefly relied. I confess, on first looking 
at that case, that I was somewhat staggered 
by it; but, on examining it more earefuUj', it 
does not appear to be in conflict with the 
views expressed by the circuit courts in a ma- 
jority of the cases. That decision was express- 
ly based upon a statute which was said to be 
local to the District of Columbia. No such 
statute exists, generally applicable to the Unit- 
ed States circuit courts, whereby their jm-is- 
diction has been enlarged, and this case is, 
therefore, a strong argument against the con- 
tention here made. The resti'iction as to in- 
habitancy, existing in the general statute, was 
removed by that local act, as regarded the 
Disti-ict of Columbia. The English case cited 
is not applicable, inasmuch as the jurisdiction 
of the United States courts depends upon a 
statute requiring the condition to exist of the 
defendant's inhabitancy, or of his being found 
withm the district, and not upon the principles 
of the common law, as does that of the Eng- 
lish courts. The motions to quash are, there- 
fore, granted. Orders accordingly. 

Subsequently, on April 15, 1878, counsel for 
the plaintiffs presented in the supreme court 
of the United States, at Washington, a peti- 
tion for a mandamus, setting forth the facts 
of the above case. Whereupon the said court 
awarded a rule, du-ected to the said judges 
of the Third circuit, commanding them to show 
cause why a wi'it of mandamus should not is- 
sue to them, dh-ecting them to proceed with the 
said causes, to reverse their orders quashing 
the service of the said writs, and to make 
such orders as ought to have. been made if 
the sei-vice of the said writs had not been 
quashed (No. 7, original; October term, 1877). 

The respondents filed the following return 
and note appended thereto: "Whereas, it was, 
on the loth day of April, 1878, ordered by the 
said supreme court that the judges of the said 
circuit court show cause, etc.: Now, the judg- 
es of tlie said circuit court, in retin:n to the 
said order, submitting to the supreme court 
the question whether the case is a proper one 
for the remedy by writ of mandamus, answer 
as follows: The facts in the said petition al- 
leged are truly stated therein. The respond- 
ents have declined to hear and determine the 
said suits, because, in their opinion, the said 
circuit coiirt has no competent jurisdiction 



thereof, the several and respective defendants 
not having appeared therein, or in anyTvise, 
submitted to the jurisdiction of the court, and 
not having been, at the commencement of the 
respective suits, or at any time, 'inhabitants of 
or found in,' the said distiiet, within the mean- 
ing of the act of congress of March 3, 1875; 
re-enacting a like provision of the 11th section 
of the act of September 24, 1789. The ques- 
tion under this enactment being one of juris- 
diction, and not of mere procedure, the legis- 
lation of Pennsylvania, mentioned in the said 
petition, was, in the opinion of the respond- 
ents, inapplicable. The service of the process 
in the said suits was, therefore, set aside, as 
unauthorized. The reasons of the respondents 
are, in some respects more fully stated in a 
note hereto appended. Respectfully submit- 
ted." 

Note. 

Normally, the seat of justice, when proceed- 
ings are in invitum, is the home of the defend- 
ant, or the place he may be served personally 
with process. "Actio sequitur reum." The 
exercise of original compulsory jurisdiction 
elsewhere, by local arrest of his property, or 
by what is called "substituted senice" on his 
local agent, is, when allowed, an exceptional 
privilege of the creditor. But such a privilege 
may reasonably be allowed, in certain cases, 
in the exercise of internal jurisdiction, by the 
ordinaiy tribunals of a nation or state. Thus, 
the process of foreign attachment, limited to 
the property of nonresidents, which is actually 
within the territorial limits of the state or 
country, is not generally considered objection- 
able. It seems that, in England, the process in 
a suit against a foreign corporation, upon its 
conti-act made by its general local agent, may 
now be served on such agent. Laws of several 
of the states of our Union, including the act 
of Pennsylvania mentioned in the petition, au- 
thorize foreign coi-porations of certain kinds 
to transact business within the respective 
states on the condition of maintaining a local 
agency in such manner that process against 
the corporation may be seived on the agent. 
The supreme court of the United States has 
considered such a condition reasonable and 
proper. La Fayette Ins. Co. v. French, 18 
How. [59 U. S.] 404. On the same principle, 
congress, in legislating as to judicial proceed- 
ings in the Disti-ict of Columbia, enacted, in 
1867, that, in actions against foreign corpora- 
tions doing business in that District, all pro- 
cess may be so served. 14 Stat. 404. This is 
one of the acts of congress which are called 
by the supreme court of the United States "lo- 
cal to the District." Railroad Co. v. Harris, 12 
Wall. [79 U. S.] 65, on page 86. They do not 
constitute any part of what may properly be 
called the judicial system of the United States. 
Considerations, in many respects different, ap- 
ply to questions of original jurisdiction, under 
the judicial system of the United States. As 
the system has been organized, original juris- 
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diction is apportioned according to a territorial 
division into distiiets, not one of wMdi is com- 
posed of two states, or ot parts of any two 
states. But the purposes of tMs territorial di- 
vision do not require that as extended a sys- 
tem of internal jurisprudence, in all respects, 
shall he organized imder the federal govern- 
- ment within the limits of each state, as may 
exist under laws of the state. 

Where the federal jurisdiction is exercisahle, 
acts of congress indeed adopt, for the federal 
com'ts, the forms and modes of procedure in 
use in the several states. But these acts do 
not enlarge or define the original jurisdiction 
of the federal courts, or assimilate it to that 
of the state courts. The acts merely regulate 
the exercise of jurisdiction where it is already 
competent, as originally defined. In a case m 
which it was decided that state legislation 
could not limit or resti-ain the exercise of the 
judicial power of the United States under au- 
thority given by congress, the supreme court 
stated also, conversely, the proposition that 
"state legislation cannot confer jurisdiction up- 
on the federal courts." Insurance Go. v. 
Morse, 20 Wall. [87 U. B.I 453. 

The present question is wholly one of origi- 
nal jurisdiction. In organizing the judicial 
system under this head, congress has thought 
it necessary to exclude expressly any sanc- 
tion, which might otherwise have been im- 
plied, of laws or usages of England, or of any 
state of the Union, enabling a plaintiflE to 
transfer jurisdiction from the normal seat of 
justice to any other place where a defendant's 
property or a defendant's agent might happen 
to be. This was the purpose of the provision 
of the eleventh section of the act of 1789, that 
"no civil suit should be brought against any 
inhabitant of the United States by any origi- 
nal process in any other distilct than that 
whereof he is an inhabitant, or in which he 
shall be found at the time of serving the writ." 
In the absence of such precautionary express 
conclusion, it might have been material to in- 
quire whether the acts of congress which adopt 
the laws of the seveml states, and the practice 
of the state coui-ts, would apply to a case hke 
the present, so as to sustain the jurisdiction. 
Wnat was said in Picquet v. Swan [Case No. 
11,134], and in Toland v. Sprague, 12 Pet 
[37 U. S.J. 300, 328, would then have re- 
quired careful consideration. These cases, and 
Richmond v. Dreyfous [Case No. 11,799], ap- 
ply to foreign attachments. 

There are authorities more directly in point, 
which render the inquiry unnecessary. In 
Bank of Augusta v. Earle, 13 Pet. [38 U. S.] 
588, and in other eases, it is established that 
a corporation, although it may have power to 
make contracts and incur obligations in a for- 
eign state, can have no legal existence out 
of the boundaries of the sovereignty by which 
it is created. "It must dwell in the place of 
its creation, and cannot migrate to another 
sovereignty." Therefore, a corporation creat- 
ed by one of the states of our Union cannot 
be "inhabitant" of another state in which it 



transacts its business, though under an estab- 
lished and recognizable agency. Day v. New- 
ark India Rubber Manuf'g Co. [supra], was 
the case of a foreign attachment against a cor- 
poration of another state. Nelson, J., said 
that, "in order to give jurisdiction to the cir- 
cuit courts, the party defendant must be an 
mhabitant of the disti-ict in which the suit 
is brought, or he must be found within it at 
the time of the sei-vice of the origmal pro- 
cess; and this whether the suit be commenced 
by writ, summons, or attachment, or what- 
ever may be the nature or character of the 
process used." Nelson, J., said, further, that, 
according to the true construction of the elev- 
enth section of the act of 1789, the court would 
have no jm'isdiction in suits instituted against 
foreign corporations, even in cases where Hie 
state practice, if adopted, would authorize the 
institution of such suits by the attachment of 
their goods, foimd within the jurisdiction. 

Pomeroy v. New York & N. H. R. Co. [su- 
pra], cannot be distinguished from the present 
case. A law of New York, which gave cer- 
tain privileges to a Connecticut corporation 
ti-ansaeting bushiess in New York, declared 
the corporation suable in the same manner as 
corporations created by the laws of New York, 
and that the process might be served on an 
ofiicer or agent of the corporation. The cor- 
poration availed itself of the privileges, and 
submitted to the conditions. There was no 
doubt that it was suable in the com-ts of the 
state of New York. But it was decided that 
the circuit court of the United States for the 
Southern district of New York had no juris- 
diction of a suit against the corporation in 
which the process had been served in the man- 
ner thus authorized by the act. There was a 
decision of like effect in Southern & A. Tel. 
Co, V. New Orleans, M. & T. R. Go. [supra], 
in the circuit com-t of the United States for 
the Southern district of Mississippi. 

The re-enactment of the provision in ques- 
tion, in the same words, by the act of 1875 
is not imimportant, because the decisions 
which have been cited had rendered the ques- 
tion familiar. It was a subject for the prac- 
tical application of the rule that the construc- 
tion of a statute forms a part of the statute. 
If there was any doubt of the coiTectness of 
the past interpretation, the form of the re- 
enactment would have been changed. This 
observation was made, since the re-enactment, 
by Judge Dillon, in a case decided hy him in 
the same manner. StUlwell v. Empire Fire 
Ins. Co. [Case No. 13,449]. The sti-ong lean- 
ing of that judge's mind was in a conti-ary di- 
rection, but he said that his decision was ac- 
cording to tlie view of the law generally ac- 
cepted and acted upon, and that this was the 
third case, in seven years, in which it had 
been attempted in his circuit, by the service 
of original process on the agents of foreign 
corporations to acquire jurisdiction over the 
corporations themselves. In a note to the last- 
mentioned case the reporter cites a similar 
opinion of the circuit court for the Western 
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district of Missouri, in* Dallineyer v. Farmers', 
Merchants' & Manufacturers' Fire Ins. Go. 
[Id. 3,540]. The same point had been simi- 
larly decided by this court in an unreported 
case; and other cases to the same effect are 
noted in the briefs of counsel. 

The only decision to the contrary which has 
been mentioned is that of Knott v. Southern 
Life Ins. Co. [supra]. The case appears to 
have been ruled upon a misconception of the 
decision in Railroad Co. v. Hanis, 12 Wall. 
[79 U. S.] 65, already cited. By "an act con- 
cerning the District of Columbia" (passed on 
Februaiy 27, 1801), § 6, it was provided that 
no action should be brought before the cir- 
cuit court of that District by any original pro- 
cess against any person who should not be an 
inhabitant of or found within said district at 
tlie time of sei-ving the writ. 2 Stat. 100. 
This local enactment was in the same words 
as the provision of the eleventh section of the 
general judiciary act of 1789, which is now in 
question. So far as the local enactment could 
in any wise have been material to any present 
question, the provision was repealed by the 
local enactment of 1867 already cited. This 
enactment was, that in actions against foreign 
coi'porations doing business in the Disti'ict of 
Columbia, all process may be served on the 
agent of such corporation, or person conduct- 
ing its business aforesaid, or, in case he is 
absent and cannot be found, by leaving a copy 
thereof at the principal place of busmess in 
the District, and such sei-vice shall be effectual 
to bring the corporation before the com't. 14 
Stat. 404. That this was a repeal pro tanto 
there can be no doubt. But repeal pro tanto 
of what? Not of the provision of the eleventh 
section of the general judiciary act of 1789, 
which never was applicable to the District of 
Columbia at all, but of the similar provision 
of the local act of 1801. The supreme court 
said, expressly, that the jurisdiction of the 
court below was not governed by the eleventh 
section of the judiciary act of 1789, but by the 
acts of congress local to the District. This 
*-asc, iji 12 Wall, therefore, on which the pres- 
ent plaiutift chiefly relied, does not in any 
wise concern the present question favorably 
to his contention. 

But the opinion of the court refers to the 
(•asp of Bank of Augusta v. Earle in a man- 
ner unfavorable to the contention, as Ave un- 
derstand the subject. 

The case was heard in the supreme court 
AprU 30. 1878. 

A. Sydnes'' Biddle and Mr. McMurtrie, for 
the rule, presented the same arguments as be- 
fore. They also argued that mandannis was 
the proper remedy, and not a writ of error, 
citing Toland v. Sprague, 12 Pet. [37 U. S.] 
300, 331; Ex parte Kussell, 13 Wall. [SO U. S-] 
070; Railroad Co. v. Wiswall, 23 Wall. [90 U. 
S.] 507; Ex parte Smith, 94 U. S. 455. The 
judges of the circuit court, in distinguishing 
Railroad Co. v. Harris, supra, have evidently 
supposed that that case was decided on the 



local statute of 1S67, printed in the report. 
But that act was not passed when that suit 
was brought, as appears by the report (pages 
69, 74. 77). 

Messrs. Heverui and White, eonti-a, in addi- 
tion to the arguments presented in the court 
below, argued that mandamus was not the 
proper remedy, citing High, Extr. Rem. § 173; 
Ex parte Flippin, 94 U. S. 350; Goheeu v. 
Myei-s, 18 B. Mon. 427. The returns of the 
writs were defective, and would have been 
quashed in the state court. 

FIELD, Circuit Justice. We cannot look 
at the records of these cases. Does not the 
petition aver that "the said writs were duly 
served" upon the proper parties? And does 
not the return state that "the said facts in the 
said petition alleged are truly stated therein" ? 

State legislation cannot confer jiu-isdietion 
upon the federal courts. Toland v. Sprague, 
12 Pet. [37 U. S.] 323; Levy v. Fitzpatrick, 15 
Pet. [40 U. S.] 171; Nazro v. Cragin [Case No. 
10,002]; Main v. Second Nat. Bank [Id. 8,- 
976]; Chittenden v. Darden [Id. 2,688]; Minot 
V. Philadelphia, ^A^ & B. R. Co. [Id. 9,645]; 
Home Ins. Co, v. Morse, 20 Wall. [87 U. S.] 
445. 

May 10, 1S7S. [The writ of mandamus was 
granted, as prayed for. 96 U. S. 309.] 
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SCHOLLENBERGER v. PHOENIX INS. 
CO, 

[5 Wkly. Notes Cas. 3G6; 7 Ins. Law J. 097; 
6 Reporter, 43.] 

Circuit Court, E. D. Pennsylvania. May 2, 1S7S. 

FntE IssuRAscE—PoLTOT— Covenant not to Sue 
TILL Award Made not a Condition Pheced- 
ENT— Arbitration Clause as to Amount only 
not an Oostee of Court's Jurisdiction, and 
Good. 

1. A clause in a policy, that the amount of 
the loss shall, on request, be ascertained by ar- 
bitrators, hut all other defenses shall be re- 
served, coupled with an agreement that no 
suit shall be brought until after award made, is 
not a bar to a suit on the policy for the loss, 
even though an arbitration is pending. 

[Cited in Crossley v. Connecticut Fire Ins. Co., 
27 Fed. 32; Kahnweiler v. Phcenix Ins. Co., 
57 Fed. 564.] 

2. There is a distinction between a covenant 
to pay such a sum as an arbitrator shall award, 
and a covenant to refer the amount of lia- 
bility to arbitration. Though a reference as to 
amount is still pending, a cause of action in 
the latter case may be enforced in a court of 
law. 

Motions for judgment non obstante veredic- 
to, on point reserved, and for new trial. 

Debt on a policy of fire insm'ance. The con- 
tract was made between the plaintiff and the 
company, acting by their local agents in Phila- 
delphia, covering property in Philadelphia. 
After the service of the writ upon the local 
agents, a geneml appearance of the company's 
counsel was entered, and subsequently leave 
was asked by the defendants to withdraw their 
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•counsel's appearance. A rule was also taken 
-to quasi! tlie service of the writ, on the ground 
that original process could not issue, under 
the judiciary act of March 3, 1875 (18 Stat. 
187-Jr-7o, Pi 470), against a foreign corporation, 
under the proviso in the act providing that no 
■cause shall be brought before the said court 
■unless the defendant be an inhabitant of or 
found within the district at the time of the 
■service of the writ. Service of process in a 
number of similar cases, where no geneial ap- 
peamnce had been entered, was quashed on 
the above ground, but m this case the court 
held that, as the defendants had entered a 
i?eueral appearance, they had thereby submit- 
ted themselves to the jurisdiction of the court, 
4md ordered a special venire for the trial of 
the c-ase, 

A. plea in abatement was thereupon filed, to 
the effect that the plaintiff could not recover 
in this action inasmuch as the policy contained 
-conditions precedent not yet performed. The 
material language of the policy was as fol- 
lows: "In consideration of dollars to 

them paid by the insured, hereinafter named, 
•the Phoenix Insurance Company of Brooklyn 
do insure [the plaintiffs] against loss or dam- 
iige by fire to the amount of $2,500 [on certain 
specified property], and the said Phoenix In- 
surance Company hereby agrees to make good 
nmto the said insured * * * aU such loss 
■or damage * * * as shall haiipen by fire to 
the property so specified, * * * the amount 
of loss or damage to be estimated according 
to the actual cash value of the property at the 
time of the loss, and to be paid sixty days aft- 
■er the proofs of the same, required by the 
■company, shall be made by the insured, and 
received at the office in New York, and the loss 
«hall have been ascertained and proved in ,ac- 
■cordance with the terms and provisions of this 
policy. * * * (9) In case differences shall 
sivisQ touching any loss or damage, after proof 
thereof has been received in due form, the 
matter shall, at the written request of either 
party, be submitted to impartial arbitrators, 
whose award in writing shall be binding on 
the parties as to the amount of such loss or 
<Iamage, but shall not decide the liabilities of 
the company under this policy; and, further, 
-that it shall be optional with the company to 
repair, etc. * * * (12) It is further hereby 
■expressly provided and mutually agreed, that 
DO suit or action against this company for the 
recoveiy of any claims by virtue of this poll- 
■ey shall be sustainable in any court of law or 
■chancery until after an award shall have been 
■obtained fixing the amount of such claim in 
the manner above provided, nor unless such 
suit or action shall be commenced in twelve 
months next after the loss sliall occur, and 
■should any suit or action be commenced against 
this company after the expii-ation of the afore- 
said twelve months, the lapse of time shall 
be taken and deemed as conclusive evidence 
against the validity of such claim, any stat- 
ute of limitation to the contrary notwithstand- 
ing." 



(Case No. 12,476) SCHOLLENBERGER 

This plea in abatement was forinally msufa- 
cient, not having been sworn to, and the 
plaintiff's counsel signed judgment against the 
defendants on the said plea. The cause was 
ordered for trial, the defendants pleading is- 
suably; and the plaintiff having made out a 
prima facie case, the defendants asked for a 
nonsuit on the groimd of variance, the decla- 
ration having omitted to state the conditions 
of the policy hereinbefore cited, argiung that 
it was a condition precedent to recovery that 
a reference should be had, and an award made, 
fixing the amount of the claim. The nonsuit 
was refused. 

The defendants then offered evidence to show 
that an agreement of reference, but not upon 
the written request of either party, had been 
entered into between the parties prior to the 
beginning of this suit, in which it was agreed 
that all matters in dispute connected with the 
amount of the loss should be referred to the 
arbitration of t^vo arbitrators, therein named, 
with power to them to choose a third in case 
of difference, and that the award of said ar- 
biti-ators, or a majority of them, should be 
final, binding, and conclusive upon both par- 
ties, as to the value of the property destroyed, 
but should not decide the liability of the com- 
pany on the risk. They also showed that an 
arbitration had been begim, and much testi- 
mony taken under the above agreement, and 
that it was still pending at the time that this 
action was brought, at which time no award 
had been made, and the case had not been 
concluded before the arbitrators. The defend- 
ants offered no further evidence. 

Whereupon CADWALADER, District Judge, 
who tried the case, reserving the point wheth- 
er or not the plaintiff could recover without 
showing an award, or that said award had 
been prevented by the defendant's default, 
left the case to the jmy. 

A verdict was rendered for the plaintiff for 
the fuU amount claimed, whereupon the de- 
fendants entered this motion for a new trial, 
and to enter judgment in defendants' favor 
upon the point reserved. 



James H. Heverin and R. P. White, for the 
motions. 

The condition of the policy requiring an 
award was a condition precedent, upon com- 
pliance with which only the defendants be- 
came Kable. As admittedly no award had 
been made, the judgment must be entered for 
the defendants. Scott v. Avery, 5 H. L. Cas. 
811; Milner v. Field, 5 Exch. 829; Leebrick v. 
Lyter, 3 Watts & S. 365; Herdic v. Bilger, 11 
Wright [60 Pa. St.] 60; Quigley v. De Haas, 
1 Norris [82 Pa. St.] 274; Liverpool, L. & G. 
Ins. Co. V. Creighton, 51 Ga. 95. The contract 
here is not to pay the value of the property, 
with a collateral covenant to submit, but to 
pay what shall be determined by a specific 
tribunal to be due the plaintiffs. It is similar 
to the case of U. S, v. Robertson, 9 Pet. [34 
U, S.] 326. The exact point has been decided 
m Yeomans v. Girard P. & M, Ins. Co. [Case 
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No. 18,136], by Nixon, J., of the United States 
circuit court of New Jersey. Tlie fact tliat 
judgment on the plea in abatement was en- 
tered against the defendant, for an informality 
in the plea, is not decisive of the case, inas- 
nmch as the point can be raised on motion for 
a nonsuit on the gi'ound of variance between 
the contract alleged and that proved. The ref- 
erence to the arbitrators was in-evocable. 
ilonongahela Co. v. Fenelon, 4 Watts & S. 
205; McGheehen v. Duffield, 5 Bai-r [5 Pa. St.] 
499; Paist v. Caldwell, 25 P. F. Smith [75 Pa. 
St.] 161; Abbot v. Shepherd, 4 Phila. 90; Fla- 
herty v. Germania Ins. Co., 1 WMy. Notes 
Cas. 352. 
A. S. Biddle and R. C. McMurtrie, contra. 
The condition in this case, to refer to ar- 
biti-ators, is not a condition precedent, but a 
collateral covenant, for breach of which the 
plaintiff may, possibly, be sued by the de- 
fendant in a cross action, but which cannot 
prevent an action by him in a court of law. 
The rule is that an agreement to oust the 
jurisdiction of the court is void, as against 
public policy. No person is allowed to bind 
himself by a stipidation which may injm'e not 
only himself but the public. See the remarks 
of Lord Chancellor Oranworth in Scott v. 
Avery, supra. See, also, as to the absurdity 
of refusing to entertain jurisdiction . because 
of a pending arbitration, which may end in 
nothing, Scott v. Corporation of Livexpool, 3 
De Gex & J. 368. It is perfectly true that, 
where the liability only arises in respect to a 
sum stated by a third person, no recourse can 
be had to the court before his finding of the 
amount, unless such finding be excused. But 
that is not the case here. The agreement is 
to insure against loss by fire in a certain 
amount, in consideration of which both par- 
ties agree, upon the written request of the 
other, to submit the amount to arbitration in 
case of difference. The requirement that the 
submission is to be made in ease of difference, 
and upon a written request, shows conclusive- 
ly that the reference and award are not con- 
ditions precedent in every ease. Here there 
lias been no written request. The case of Yeo- 
mans v. Girard F. & JI. Ins. Co., supra, is op- 
posed to all the authority. The point in this 
case has been decided by the case of Horton 
V. Sayer, 4 Hurl. & N. 643, and Mentz v. Ar- 
menia Fire Ins. Co., 29 P. F. Smith [79 Pa. 
St.] 478. There it was held by the supreme 
court of Pennsylvania that such a condition 
was void, and the judgment of the lower court 
granting a nonsuit was reversed. That case 
was decided before this contract ■K\'as entered 
into, and hence formed one of the terms of 
the contract which was made in Pennsylvania. 
CADWALrADER, District Judge. Perhaps 
the only remedy which the defendants could 
have would be to ask, in a court of equitj', that 
execution should be resti-ained until a reason- 
able time had elapsed in order to enable the 
arbiti-ators to make an award. 
Mr. White in reply. 
The contract is not to be governed by the 
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Pennsylvania decision, which is opposed to- 
the authorities. This court will not be bound 
by state decisions on questions of general law. 
Southern & A. Tel. Co. v. N. O., M. & T. R. 
Co. [Case No. 13,185]; Sanford v. Portsmouth- 
[Id. 12,315]. This case differs from Mentz v. 
Armenia Fire Ins. Co., supra, inasmuch as- 
here the parties entered into the arbitration, 
expressly excluding, by the terms of the agree- 
ment, all questions except tliat of amount. 
The written agreement of reference is equiv- 
alent to a waiver of requirement for the writ- 
ten reaue.st. 

OADWALADER, District Judge, having- 
asked the plaintiff's counsel whether they 
would object to an allowance of a moderate 
amount of time, to enable the arbiti-ators, if 
possible, to make an award, with the under- 
standing that the verdict should be reduced 
to their award, if below the verdict; other- 
wise, to stand as found by the jury, — counsel 
answered that such an agreement would be- 
perfectly satisfactory'. 

Before aicKENNAN, Gii'euit Judge, and 
CADWALADER, District Judge. 

CADWALADER, Disti-ict Judge. We have- 
no hesitation in saying that the conditions, to 
refer and that no suit shall be -brought until 
award made, do not suspend the plaintiff's 
right of action. This has been decided in thfr 
case of Mentz v. Armenia Fire Ins. Co., supra. 
The plaintiff, on the evidence, is therefox*e 
entitled to judgment, the covenant being a 
collateral one, and not a condition precedent- 
AVe think, however, that this court may re- 
gard the matter from an equitable light, and 
that it would be proper, as both parties have- 
submitted to the arbitration, that if an award 
can be made within a reasonable time they 
should be bound by it As the plaintiff's coun- 
sel Jiave stated tliat they have no objection to- 
this course, we suspend the entry of judg- 
ment in the plamtiff 's favor for 60 days, within 
which time, if an award is made, its amount 
is to take the place of the verdict; otherwise, 
the jury's assessment is to stand. The mo- 
tions for a new ti-ial, and to enter judgment 
in the defendant's favor on the point reserved,, 
are refused 
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In re SCHONBERG. 

[7 Ben. 211.] i 

District Court, S. D. New York. March, 1874. 

BaXKKUPTCV— ESAMINATIOX OP BANKRUPT'S WiFE 

— COUSSEL— WlTHUOLDING DoCUMBNTARY 

EviDEXCE. 

A bankrupt's wife, summoned as a witness- 
before the rej^ister, and required to produce a 
letter from her half-brother accompanying; a 
gift of money with which a house contracted 
for by her husband was partly paid for, refused, 
by advice of the bankrupt's counsel, to produce 
it. Held, that the witness was not entitled to 

1 [Reported by Robert D. Benedict, Esq., and 
B. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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have counsel, nor had the bankrupt's counsel 
a right to advise her to withhold such docu- 
mentary evidence bearing on the subject of her 
examination; that the witness must produce 
.the ■document; and that the assignee might ex- 
amine her as to all the facts to whidi it related, 

Pn the matter of T., A., and E. Schonberg, 
bankrupts,] 

BY THE REGISTER, The wife of one of 
the bankrupts had received at various times 
gifts of money from her half-brother, amount- 
ing to ?2o,000; and part of the purchase mon- 
ey of a house conti-acted for by her husband 
was furnished from these gifts, and the deed of 
the house was taken in the wife's name. She 
was summoned as a witness in the bankruptcy 
proceedings, and was, at first, willing to pro- 
duce the letter of Tier half-Tsrother which ac- 
companied the first gift; but, by advice of the 
bankrupt's counsel, who claimed also to be her 
counsel, she refused to produce it. 

The register, upon request, certified bis con- 
clusions upon the questions raised, as follows: 
(1) The witness is not entitled to counsel on 
her examination. (2) The counsel for the 
bankrupt has not the right to advise the wit- 
ness to withhold the letter. (3) The witness 
should be directed to produce the letter, as 
her only reason for not so doing is the advice 
of counsel. (4) The assignees should be al- 
lowed to go into all fbe facts and circumstan- 
ces of the transaction of the purchase of the 
house for which one of the bankrupts con- 
tracted, but the title of which was taken in his 
wife's name, and which house was partly paid 
for by the money alleged to have been given 
her by her half-brother. (5) The assignees 
should be allowed to examine the witness ful- 
ly as to the alleged gifts, and as to what was 
done with the money, so far as it is connect- 
ed in any way with the bankrupts or their es- 
tate. 

BLATCHFORD, Disti'ict Judge. I concur 
in the conclusions of the register. 
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SCHOOL DIST. (CHAPMAN v.). See Cases 
Nos. 2,607 and 2,608. 
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SCHOOL DISTRICT TP. v. LOMBARD. 

[2 Dill. 493.] 1 

Circuit Court, D. Iowa, 1873. 

Munich' Ai. Corpouatioss — School Warrants — 
Fragdolent Judgment Tqereon Set 
Aside on Terms. 
1. The holders of municipal warrants, though 
they gave value therefor, are subject to all de- 
fences which would have been available had 
the action been by the payee or party to whom 
they were originally issued. 
[Cited in Shirk v. Pulaski Co., Case No. 12,- 

794.] 
[Cited in Board of Sup'rs v. Catlett's Ex'rs 
(Va.) 9 S. E. 1001.] 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 



2. In this respect, such warrants are different 
from authorized negotiable bonds or securities 
issued by public or municipal corporations. 

[Cited in Shirk v. Pulaski Co., Case No. 12,- 
794,1 

3, A judgment rendered in favor of the holder 
of school district warrants which were fraud- 
ulently issued, and where the school oflScers 
connived at the rendition of such judgment, 
•was, upon a bill in equity filed for that purpose, 
set aside; but the court directed an inquiry to 
be made by a master as to the consideration 
actually received by the district for the war- 
rants, and subsequently rendered a decree 
against the district for the amount in value of 
such consideration. 

This is a bill in equity to set aside a judg- 
ment heretofore obtained in this court against 
the complainant, the district township of New- 
ton, in Carroll coimty by the defendant [James 
Lombard], on account of the fraud of the 
officers of the township in issuing the war- 
rants, and suffering judgment to be rendered 
thereon. Knowledge of these frauds is char- 
ged upon the agent of the defendant, who pur- 
chased the wariunts and procured the judg- 
ment. Testimony was taken, and .the cause 
heretofore submitted to Mr. Justice Miller, 
who found that the allegations of the bill were 
true, and ordered a decree to the effect that 
the complainant was entitled to have the judg- 
ment set aside because of the frauds of the 
township officers in issuing the wan-ants and 
in coimiving at the recovery of the judgment 
thereon; but as to each warrant embraced in 
the said judgment he directed an in'quiry to be 
made, whether it was fraudulent, and what 
consideration was actually received therefor 
by the district. The master has made that in- 
quiry, and reports that of the warrants in the 
defendant's judgment, $3,286.41 "were fraud- 
idently Issued, and for which no consideration 
whatever has been received by the complain- 
ant;" that certain others of said warrants 
were fraudulently issued, but the complainant 
has received a partial consideration therefor, 
to-wit: $407.65, and that $1,600 of the said 
warrants were not shown to be either fraud- 
ulent or without consideration. The defend- 
ant excepts to the report of the master, and 
it is on these exceptions that the cause is now 
before the court. 

Hubbard & Cook, for complainant. 
Grant & Smitli, for defendant. 

Before DILLON, Circuit Judge, and LOVE, 
District Judge. 

DILLON, Circuit Judge. The defendant ob- 
tained judgment by default against the com- 
plainant on the 20th day of October, 1869, for 
$7,882.28. This judgment was rendered upon 
what is known as school district warrants, 
mostly issued in the years 1868 and 1869. 
The complainant township is situate in one of 
the newer counties of the state; and as late as 
1870 there were in this township, between the 
ages of five and twenty-one, only one hundred 
and sixty-six children. The evidence shows 
that this district township was out of debt, 
or nearly so, in 1867, but that in 1868 school 
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officers -were elected who systematically set to 
work to issue to themselves and their confed- 
erates and friends school warrants without any 
consideration, or but a nominal or colorable 
consideration. It is shown, during these two 
years, that A^-arinnts were issued by these offi- 
cers to an amount exceeding $30,000, on ac- 
count of the erection and purchase of school 
houses, while the actual value of the school 
houses on account of which these warrants 
were issued did not reach $2,000. Indeed it is 
plain, upon the evidence, that during those 
years the officers only made use of their pow- 
er to erect and furnish school houses for the 
fraudulent purpose of obtaining a pretext for 
the issue of warrants. 

A few examples will show the character of 
the transactions. For school house No. 1, 
worth about $1,000, warrants for $5,000 were 
issued; school house No. 2, worth about $500, 
cost in wanaut's $2,540; for the two school 
houses in sub-district No. 3, worth $50{>, there 
were issued warrants for over $18,000; for 
school house No. 4, worth $400, there were 
§1,200 of" warrants issued. School house No. 
5 was professedly let to the president to be 
built by contract for $2,000. He bought, or 
pretended to buy, a dwelling house of one 
Atterbury, actually worth $500 to $800, and 
turned it over to the district for $1,750 in war- 
rants, Atterbury continuing to occupy it, and 
the school being kept in the garret. The dis- 
trict never obtained title to the house or the 
ground on which it stands. On account of 
tliis house there were w^arrants issued to the 
amount of $2,983. To one Blwood were is- 
sued $1,483 in warrants for fencing, trees, etc., 
for school house No. 1; the actual value of the 
fence which he built was $40, and the trees 
$5. Other examples may be stated: $600 of 
warrants were issued to Gilley for a fence 
which he never built; $GO0 were issued to an- 
other man for building a fence worth only $40, 
and $215 of warrants were issued for bank- 
ing up school houses, the actual seiTice ren- 
dered being worth not to exceed $5; and many 
warrants were issued for alleged sen-ices 
which were never rendered. These frauds 
were known to the community, but until 1870 
those interested in perpetrating them outnum- 
bered the few honest citizens, who felt them- 
•selves unable to resist or prevent their com- 
mission. The records of this court show that 
frauds of a similar character have been prac- 
ticed for years in many of the new counties 
in the northwestern portion of the state, and 
it seems strange that the legislature of the 
state, or its officers, have been so tardy or 
remiss in suppressing them. 

It is settled law that Avarrants of this char- 
acter have not the quality of negotiable paper, 
which prevents an inquiry into its fraudulent 
character or its consideration when in the 
hands of innocent holders for value before 
due. Clark v. Des Sloines, 19 Iowa, 199; Clark 
V. Polk Co., Id. 248; Shepherd v. District Tp., 
22 Iowa, 595; Taylor v. Distilct Tp., 25 Iowa, 
447. In this respect such warrants are unlike 
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authorized negotiable bonds issued by public 
or municipal coi-porations. The holdei-s of 
these warrants are in no better situation tban 
the payee, and are open to all defences which 
might have been made against the party to 
whom they were originally issued. Shepherd 
V. Disti-ict Tp., supra. 

In this case it was shown that the agent of 
the defendant, who purchased for him these 
warrants for fiftj- cents on the dollar, or 
thereabouts, Imew, or had good reason to 
know, that they were fmudulent, or without 
consideration, and that the school officers con- 
nived at the rendition of judgment upon them. 
Accordingly ilr. Justice Miller was of opin- 
ion that the distiict township was entitled to 
have the judgment set aside and the warrants 
upon which it was based canceled, except so 
far as it might appear that some of the war- 
rants were valid, and a consideration therefor 
was actually received by the district. 

On the many exceptions which have been 
made to the master's report I have examined 
all the evidence, and find his report sufficient- 
ly favorable to the defendant except in one 
respect. The master rejected the $1,100 of 
warrants in the defendant's judgment, issued 
to one Bowers, for building a scliool house 
which he never erected. But the only evidence 
taken on this subject does not establish any 
fraud nor any default on the part of Bowers. 
If Bowers did not have title to the lot on 
which the building was to have been erected 
(which is the material question), the complain- 
ant ought to have more satisfactorily shown it. 

The master's action in rejecting tlie $600 of 
warrants issued to Hampton in part payment 
for the Atterbuiy school house in No. 5 is 
excepted to; but, both by reason of fraud and 
want of consideration, these warrants are not 
binding upon the disti-ict. The whole scheme 
for the purchase of this dwelling house origi- 
nated in fraud, and wan-ants issued in pursu- 
ance of this scheme, to the fraudulent officer 
and contractor, cannot be enforced in a court 
of justice. If the district had title to the 
property, or were actually' in possession of it, 
there might arise an equity on the part of the 
innocent holders of tliese fraudulent wanrants 
to compel the district to pay to the extent of 
consideration actually received. But such is 
not the case. On the contrai-y, the record pre- 
sents a ease of fraud wholly novel in its char- 
acter and which well illustrates the mode of 
discliarging public ti-usts there practised. The 
evidence shows that after the sale Atterbury 
occupied the house, and it tends to show that 
the only school kept was one in the garret; 
that Atterbury's daughter was the teacher, and 
his children the onlj' scholars. 

The exceptions to the report ^f the master 
are oveniiled, and his repoit eonfiiTned except 
as to the above $1,100, and a decree will be 
entered to the effect that tbere are justly due 
to tlie defendant, on account of the warrants 
in suit, the aforesaid sums reported by the 
master, viz.: $407.65 and $1,600, and the said 
$1,100— making in all, $3,107.65; and that the 
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same be enforced hy execution, and, if nec- 
essary, by mandamus, in the usual manner; 
each party to pay iiis own costs in this suit. 
Decree accordingly. 



SCHOONER. 

[Note. Cases cited under this title will be 
found arranged in alphabetical order under the 
names of the vessels; e. g. "Tbe Schooner 
Jacob E. Ridsway. See Jacob E. Ridgway. J 
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were chargeable as part of the costs of the 
term; and that the fees for attendance on Sun- 
day were allowable. 



SCHOTT (MASSBY v.). See Case No. 9,- 
262. 

SCHOYER (UNITED STATES v.). See 
Cases Nos. 16,232 and 16,232a. 



SCHOONMAKER (WING v.). See Case No. 
17,870. 

Case Wo. 12,479. 

SCHOTT et us. t. BENSON. 

[1 Blatchf. 564; 1 8 N. Y. Leg. Obs. 294.] 

Circuit Court, S. D. New York. Oct. Term, 
1850. 

CoNTiKUANCE— Costs of Tersi— Witness Fees. 

1. "Where, at the opening of the term, both 
parties in a ease were ready for trial, and their 
witnesses were in attendance, but the court 
was adjourned over for several weeks, and, at 
the adjourned day, the plaintifEs' witnesses 
were in attendance, but, tlie defendant not be- 
ing ready for trial, the case, on his motion, 
went ofiE for the term on payment of costs, on 
grounds which did not exist at the opening of 
the term, held, that the fees of the plaintiff's 
witnesses for actual attendance, as well at the 
opening of the term as at the adjourned day, 
were chargeable as part of the costs of the 
term. 

[Cited in Spill v. Celluloid Maimf'g Co., 28 
Fed. S70.J 

2. Witnesses from a distance are entitled to 
fees for attendance on Sunday when they are 
detained over that day, 

[Cited in Rowe v. Shaw, 56 Me. 307.] 

This was an appeal from the clerk's tas:- 
atiou of costs imder the following circumstan- 
ces: At the opening of the term both parties 
in the case were ready for trial, and their 
witnesses were in attendance, but the court 
was adjourned over for several weeks. At the 
adjourned day lie plaintiffs' witnesses were in 
attendance, but, the defendant [Neal Benson] 
not bemg ready for trial, the case on his mo- 
tion went off for the term, on payment of 
costs, on gi'ounds which did not exist at the 
opening of the term. The points on the appeal 
were, whether the plaintiffs [James Schott, Jr., 
and wife] were entitled to attendance fees for 
their witnesses at the opening of the term, and 
whether their witnesses from a distance were 
entitled to fees for attendance on Sunday when 
detained over that day. 

Archibald C. Niven, for plaintiffs. 
Ambrose L. Jordan, for defendant. 

THE COURT held that the fees of tlie wit- 
nesses for actual attendance, as well at the 
opening of the term as at the adjourned day, 



1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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SCfiKENKEISEN v. SIILLBR. 

[9 Ben. 55.] i 

District Court, S. D, New York. March, 1877- 

Bakkhuptct— Illegal Transfeu of Pbopektv — 
Okdinaut Course of Business. 

1. S., who was a manufacturer of chairs, 
bought of H. a quantity of black walnut logs, to- 
be used in his business, and gave H. his note for 
them for $2,242.59, dated November 17, 1875, 
payable in three months. On December 4, 
1875, S. failed to pay a note due that day. 
On December 9, 1875, S. sent a message to 
M. that there were some logs for sale. M. 
went to S. and bought of him 07 of the logs 
which S. had bought of H., agreeing to pay for 
them $1,057.17 in four months. On the 16th 
of December S. was adjudged a bankrupt on his 
own petition, and an assignee was appointed. 
On December 10th M. took from H. a transfer 
of the note of S. for $2,242.59, without re- 
course to H., and he afterwards filed a proof of 
debt in the bankruptcy proceedings for the 
amount of that note, less the $1,057.17 which 
he had agreed to pay for the logs, and was paid 
a dividend on it. The assignee filed a bill in 
equitv against M. to set aside tlie transfer of the 
logs fi-om S. to M. as void, alleging that S. 
was insolvent when it was made, and that M., 
when he bought the logs, had reasonable cause 
to believe that S. was insolvent, or acting in 
contemplation of insolvency, and that the sale 
was made by S. with a view to prevent his. 
property from coming to his assignee in bank- 
ruptcy, and to prevent it from being distributed 
under the bankniptcy statute, land so defeat the 
object of, and impair, hinder, impede and delay 
the oneration and effect of. such statute; and 
that the sale was hot made in the usual and 
ordinary course of the business of S., and, was 
void and a fraud on the bankruptcy act [of 1867 
(14 Stat. 517)]. The answer of M. denied that 
he knew that S. was insolvent or in contempla- 
tion of insolvency. The case was heard on 
pleadings and proofs. Held, tliat the sale to M. 
was not one in the usual and ordinary course 
of the business of S., as that was known to M. ; 
I that the burden, therefore, was tlirown on M., 
1 of showing that there was no violation of sec- 
tion 5129 of tlie Revised Statutes; and that he 
had not done this. 

2. The plaintiff had made out a case falling 
within the decision in Walbrun v. Babbitt, 16 
Wall. [83 U. S.] 577. 

3. S. intended a fraud, in the sense of sec- 
tion 5130 of the Revised Statutes, in tlie sale 
to M. 

4. There was enough in the facts to put M. on 
inquiry to ascertain the condition of the affairs 
of S. 

5. The point, that the plaintiff should have 
proceeded by a suit at law and not by bill in 
equity, had not been taken in the answer and 
was, therefore, waived; but, if it had been 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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taken, it could not have prevailed, for, when a 
transfer of property is held Toid under the pro- 
visions of tlie bankruptcy act, as against the 
assignee in bankruptcy, the transferee is prop- 
erly to be regarded as a trustee for the assignee, 
and to be held to account as such. 

6. The plaintiff was entitled to a decree that 
the sale to Al. was void and that M. account for 
the property. 

[This was a bill by Martin Schrenkeisen, as- 
signee in bankruptcy of Alexander Stein, 
fijjainst John Miller.] 

Daily & Machin, for plaintiff. 
Castner & Love, for defendant. 

BLATCHFORD, District Judge. Alexander 
Stein filed his petition in voluntary bankrupt- 
<'y, in this court, on the 16th of December, 
1875, and vi-as adjudicated a bankrupt, and the 
plaintifE -was appointed Ms assignee. Stein 
^ras a manufacturer of chairs and was in the 
habit of purchasing logs of black walnut wood, 
and using them in his business, by cutting 
them up and making them into chairs. In No- 
vember, 1875, he purchased 99 of such logs 
from one Hoyt, and gave to Hoyt, for the pur- 
chase price thereof, his promissory note, dated 
November 17, 1875, payable three months aft- 
er date to the order of Hoyt, for $2,^2.59. On 
tlie 0th of December, 1875, Stein bad on band 
sixty-seven of such logs, and on that day con- 
tracted to sell those sixty-seven logs to the 
defendant. Miller, for $1,057.17. Miller was to 
pay Stein for the logs in four months. The 
logs were delivered to Miller. On the 10th of 
December, 1875, Miller took from Hoyt a 
transfer in writing, to him. Miller, of all the 
right, title and Interest of Hoyt in the note for 
§2,242.59, expressed to be without recourse to 
Hoyt, and written on the back of the note. 
The note and the transfer were on the same 
day delivered to Miller. Miller did not pay 
Stein for the logs or give him a note; but, aft- 
er the adjudication in bankruptcy, he filed a 
proof of debt against the estate of Stein, 
founded on the note for $2,242.59, as owned by 
liim, Miller, for the amount of that note less 
the $1,057,17 he owed for the 67 logs. It also 
nppears that he has been paid a dividend from 
the estate on the amount proved. 

The bill in this case alleges, that, on and 
from the 9th of December, 1875, Stein was in- 
solvent; tliat Miller, when he purchased the 
logs, had reasonable cause to believe that 
Stein was insolvent, or was acting in contem- 
plation of insolvency, and knew that the sale 
was made by Stein with a view to prevent his 
property from coming to his assignee in bank- 
ruptcy, and to prevent it from being distribut- 
ed under the bankruptcy statute, and to defeat 
the object of, and impair, hinder, impede and 
delay the operation and efCeet of, such stat- 
ute; that said sale was not made in the usual 
and ordinaiy course of the business of Stein; 
that Stein sold the logs at much less than their 
regular market price; that Hoyt and Miller, 
witli the intent to enable Hoyt to obtain a 
preference over the general body of the cred- 
itors of Stein, agreed that the note for §2,242.- 



59 should be assigned by Hoyt to MiUer, and 
that Miller should offset the amount he agreed to 
pay Stein for the logs, and prove the claim for 
the balance of the note; and that, by reason 
of the premises, the transfer of the logs by 
Stein to Miller was and is void, and was and 
is a fmud on the bankruptcy statute and on 
the general body of the creditoi-s of Stein. 
The bill prays for a decree that Miller restore 
to the plaintiff the 67 logs, the value of which 
is alleged to be $1,409.58, or so many of the 
same as he still has, and pay to the plaintiff 
the value of those which he no longer has. 

The answer denies that Miller was advised 
of or knew that Stein was insolvent or in con- 
templation of insolvency, and alleges that he 
had the assurances of Stein and one represent- 
ing himself to be the agent of Stein, that Stein 
was in a sound financial condition. 

Stein had been a manufacturer of chairs at 
the same place for twenty-four years. His 
pi-operty consisted of real estate, machineiy, 
lumbei", cut up lumber and logs. He had pur- 
chased the 99 logs from Hoyt with a view to 
cut them up and use them in his business, and 
not with a view to sell them again in the shape of 
logs. He agreed to pay $55 per one thousand 
feet for the logs. They were delivered to Mm 
from time to time for a month after he contract- 
ed for them and gave the note for $2,242.59 to 
Hoyt for the purchase price of them. Stein tes- 
tifies, that he became insolvent and unable to 
pay his debts in the ordinary course, as they ma- 
tured, on the 4th of December, 1875, and on 
that day failed to pay a promissory note which 
became due on that day. On the 9th of De- 
cember the defendant received a message from 
Stein that there were some logs for sale. Mil- 
ler, on gomg to Stein's place of business in 
response to such message, saw one Zimmer 
there, before seeing Stein, and saw that Zim- 
mer was assuming to be in charge of the place. 
Zimmer kept a drmking saloon, and MQler 
knew that fact. Miller had previously sold 
logs to Stein, and had never bought logs of 
Stein, He knew what Stein's busmess was. 

As to what transpired between Stein and 
MUler, Stein testifies, that he told Miller that 
he could not pay Ms debts, and that the logs 
had to be moved from the street, and that he 
was imable to manufacture at present. Miller 
testifies, that Stein did not tell him he could 
not pay Ms debts; that he had no conversation 
with Stein about his solvency; and that, at 
the time he purchased the logs, he had not 
heard that Stein had failed to meet any of his 
payments. One Jones was in the room with 
Stem and Miller, when Miller had the conver- 
sation with Stein. He was invited by Miller 
to go with Mm to Stein's place, and says ho 
tMnks that ililler told him, when so inviting 
him, that Stein had sent to him, Miller, to buy 
some logs. Jones testifies, that he did not hear 
Stein say to Miller that he. Stein, could not 
pay his debts and that he was unable to manu- 
facture at present and that that was the rea- 
son why he wanted to sell the logs. 
The price which Miller was to pay for the 
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logs was $45 per 1,000 feet There is testi- 
mony as to wlietliev tliis was, as liigli as tlie 
marliet value at ttie time, and there is also 
testimony that Stein had heen notified by the 
police to have the logs removed from the 
street In the view I take of the case it is 
unnecessary to discuss this evidence. 

It is quite clear, on the testimony, that the 
sale to Miller was not made in the usual and 
ordinary course of business of Stein,' as such 
course was known to Miller. This fact is, 
therefore, prima facie evidence of fraud, and 
throws' on Miller the biu'den of showing that 
there was no violation of section 5129 of the 
Revised Statutes. This he has not shown. 
On the contrary, a case is made out by the 
plaintifE which falls within the decision in 
Walbi-un v. Babbitt, 16 Wall. [83 TJ. S.] 577. 
In that case, a stock of merchandise was sold 
by the bankrupt, Mendelson, to one Summer- 
field, and by the latter to the defendants. The 
assignee in bankruptcy sued the defendants 
to recover the value of the property. The 
bankrupt who was a retail merchant wrote 
to Summerfield to bring some money and buy 
him out Summerfield went with the money. 
The bankrupt toldhimhe wishedtosell his stock, 
because he could not succeed in the business 
in which he was engaged and wished to deal 
in other kinds of goods. A sale was made at 
a reduction of 25 per cent, from cost and 
Summerfield paid the money to the bankrupt. 
Summerfield then resold the stock of goods, 
at a slight advance, to the defendants, who 
received them from Uie possession of the bank- 
rupt and paid Summerfield the agreed price 
for them. The money which the bankrupt re- 
ceived from Summerfield did not reach his 
creditors and it was alleged by him that he 
had lost it The court held, that the plain- 
tifC was entitled to recover; that the transac- 
tion of the bankrupt with Summerfield was 
out of the ordmary mode of transacting the 
business of the bankrupt, and was prima facie 
■evidence of fraud, and threw the bmrden of 
proof on the purchaser, to sustain the validity 
■of his purchase; that the legal presumption 
.that the bankrupt intended to commit a fraud 
on his creditors was not overthrown by show- 
ing that Sumraerfidd paid full value for the 
^oods, in ignorance of the condition of the 
bankrupt's affairs; that Summerfield, in pur- 
•chasing in the way and under the circumstan- 
ces he did, was told by the law that a fraud 
•of some kind was intended hy the bankrupt, 
and was put on inquiry to ascertain the true 
condition of the bankrupt's business; that he 
rdid not do that, nor make any attempt in that 
direction; that he contented himself with lim- 
iting his inquiries to the object the banki-upt 
3iad in selling out and to his future purposes; 
that something more was required than that 
onformation, to repel the presumption of fi-aud 

which the law raised, in the mere fact of a 

retail merchant selling out his entire stock of 
^oods; that the presumption of fraud, arising 

from the unusual nature of the case, could 
<only be overcome hj proof on the part of the 



(Case No. 12,480; SCHRENKEISEN 

buyer that he took the proper steps to find 
out the pecuniaiy condition of the seller; 
that all reasonable means, pursued in good 
faith, must be used for such purposes; that, 
if Summerfield had employed any means at 
all, directed to that end, he would have dis- 
covered the actual insolvency of the banlc- 
rupt; and that in choosing to remain igno- 
rant of what the necessities of his case re- 
quired him to know, he took the risk of the 
impeachment of the transaction by the as- 
signee in bankruptcy, in case the bankrupt 
should, within the time limited in the stat- 
ute, be declared a bankrupt The court fur- 
ther held, that the defendants were in no 
better condition than Summerfield would 
have been if he had not transferred the 
stock to them, because they, on the evidence, 
took his title with full knowledge of its in- 
firmity. 

In tlie present case, Stein was insolvent and 
knew that he was insolvent. He had past 
due debts that were unpaid, and knew that, 
by the sale to Miller, he was placing the 
logs where his creditors could not reach 
them. He received no money for them and 
contracted to receive nothmg but the per- 
sonal credit of Miller. It was unusual for 
him to sell logs as logs, except a single one 
occasionally for a special object. He owed 
debts not yet due, as shown by the outstand- 
ing note to Hoyt, and, by selling the logs 
on credit, he was putting it in the power of 
Miller, by becoming the assignee of the Hoyt 
note, to practically secure the payment in 
full of so much of that note as should be 
equal to the sale price of the logs, to the 
prejudice of other creditors. It must, there- 
fore, be held, that, in the sense of section 
5130, Stein intended "fraud," that is, intend- 
ed to prevent the property which he sold to 
jMilier from remaining in a position where, 
in case he should go into bankruptcy, it would 
come to the hands of his assignee in bank- 
ruptcy. 

As to Liiller, there was sufficient to put him 
on inquiry, to ascertain the condition of the 
affairs of Stein, when Stein, a buyer of logs 
and a chair-maker, was sending to him, Mil- 
ler, to come and see him, and was ofEeriug 
to sell him a quantity of logs which, so far 
as appears, were all the logs Stein had, and 
which Miller could easily have ascertained to 
have been only recently purchased by Stem. 
Miller himself testifies, that Stein sent word 
by somebody, that he wished to see him "in 
connection with the logs." Miller is pressed 
by the importance of giving a reason why 
Stein should be selling logs, and states that 
Stein told him that the logs were for sale 
and that he had been notified by the authori- 
ties to remove them, the logs being in the 
street in front of the factory. But, Miller 
assigns no reason why the logs need have 
been sold, or why they could not have been 
removed to Stein's premises, and does not 
state that he made any inquiry on that point, 
or as to how Stein could expect to continue 
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his business without black walnut logs. Mil- 
ler says that lie was to remoA'e the logs im- 
mediately and that he did remove them the 
next morning; that nothing was said as to 
how he was to pay for them, but he supposed 
it was to be in the usual time, four months; 
and that Stein told him that the logs cost 
more than he. Miller, had offered for them. 
In view of these undisputed facts, testified to 
by Miller, which raise the presumption of 
fraud, because of the unusual nature of the 
sale, Miller is bound to give proof that he 
took steps to find out the pecuniary condition 
of Stein. He gives no such proof. He chose 
to remain ignorant of what the necessities of 
the case required him to ascertain, and what 
he had the ready means of ascertaining. All 
this arises from the testimony of Miller him- 
self, irrespective of the testimony of Stein. 

Miller removed the logs on the 10th. On 
that same day he took an assignment of the 
Hoyt note. He did that under very extraor- 
dinary circumstances, according to his own 
testimony. When the note was first shown 
to him, on his examination as a witness, 
he stated that he got it from William G. 
Shand, as a business ti-ansaction; and that 
he simply bought it the same as he bought 
other paper. He was then asked what was 
the considei-ation for the assignment of the 
note to him, and, on the advice of his coun- 
sel, he declined to answer the question. The 
court having ruled that there was nothing 
to justify him in such refusal, he answered, 
"Nothing." The transfer of the note was 
signed by Shand as attorney for Hoyt, and 
Miller's transaction was with Shand actmg 
for Hoyt. ililler testifies: "I don't remem- 
ber the place where the transfer took place. 
It took place in New York, but where I am 
not sure. I don't remember whether in a 
house or on a street. Mr. Shand delivered 
me the note. I don't remember whether I 
Iiad any convei-sation with him or not, nor 
do I remember how I came to meet Mr, 
Shand." Subsequently to giving that testi- 
mony, he says, that he had an agreement 
with Shand, that they should meet at some 
time in the future and settle the terms re- 
specting the consideration for the assignment 
of the note. Then followed this evidence by 
Miller: "Q. What was said at that inter- 
view? A. The exact words I do not remem- 
ber. Tlie understanding was, tliat at some 
future time I was to pay. Q. Shand had 
the note with him at the time? A. I believe 
lie had; I won't be positive. Q. Had you 
had a talk previously to this intei-view with 
Shand, about the assignment of this note? 
A. I don't remember. Q. Can you remember 
a single word that w^as said between you and 
Shand at the time of this interview when the 
note was assigned? A. I could not swear 
to any particular word that I uttered; we 
were talking about the note and that busi- 
ness. Q. Have you since met Mr. Hoyt 
or any person for him and arranged the 
terms of the transfer of this note? A. I 



have not. Q. Have you had any conversa- 
tion with Mr. Hoyt or any person for him, 
relative to the terms of the transfer or con- 
sideration of said note, since the inteiTiew 
spoken of? A. Not that I recollect Q. The- 
terms have never been agreed upon, then, 
between you and Mr. Hoyt, as to the con- 
sideration for the assignment? A. I hiivt 
had nothing to do with Mr. Hoyt. Q. Or 
any one representing him? A, No, sir. Q. 
Do you wish to be understood that the mat- 
ter of the consideration for the assignment 
of the note still remains open between you 
and Hoyt? A. It is still open between Shand 
and I." 

Shand, who had charge of Hoyt's business, 
testifies, that he wrote the assignment on 
the note on the 10th of December; that he- 
sought Miller in regard to the ti-ansfer of 
the note; and that Miller paid nothing as 
the consideration for its transfer. Then he 
testifies tlius: "Q^ Did you or not have an 
understanding with the defendant that the 
consideration for the assignment of said note 
could be paid from the proceeds of the log.s 
in question, or any other agi-eement of that 
character? A. Yes, sir." Then he says that 
the transfer of the note took place in the 
street, he and Miller meeting in the sti-eet, 
and the assignment being then on the back 
of the note. Then he gives this testimony; 
"Q. What agreement or understanding did 
you have with Miller as to the consideration 
for the assignment of the note? A. The 
agreement was that he, Miller, was to pur- 
chase the note, and on a future occasion we 
would meet and arrange terms." Subse- 
quently he says: "At the time of the meet- 
ing with Miller, when I delivered the note, 
the note was endoi-sed by me, but it did not 
have the assignment on it. Mr. Miller said, 
you had better put the assignment on it, and 
I took the note and wrote the assignment, 
and afterwards on that dav gave it to Mil- 
ler." 

This is a very strange proceeding. Miller 
buys of Stein 67 logs, for $1,057.19, which 
he is to pay for in four months, and the iie.xt 
day receives the logs, and immediately be- 
comes the purchaser from Hoyt of a note 
made by Stein for .?2,242.o9, without any- 
thing being said as to what he was to pay 
to Hoyt for the note, except that the terms 
were to be airanged at a future day. Then 
Miller proves a claim against the estate of 
Stein for the difl'ereuce between the .?2,- 
242.59 and the 91,057.19, and thus gets the 
logs without paying anything for them, and 
gets a claim besides against Stein's estate, 
for such difference, namely .?1,185.40, with- 
out paying anything for it, and without be- 
ing under any legal obligation to pay any- 
thing for it. This is his own story. If this 
is the result it is not unreasonable to infei- 
that this result was intended by Miller from 
the beginning, and thus his transaction with 
Hoyt through Sliand throws light on his 
transaction with Stein. 
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On the hearmg, it was argued tliat the 
defendant had a defence to the plaintifE's 
claim, in the fact that, under section 5073 
of the Eevised Statutes, the defendant, be- 
ing the owner of the note for §2,242.59 made 
by Stein, by the purchase ^of it before the 
petition in bankruptcy was filed, had a right 
to have his debt of ?l,a57.19 to the estate 
paid by deducting it from the $2,242.59. But, 
the difficulty in this view is, that the plaintiff 
makes no claim for the §1,057.19. He does 
not claim to recover the purchase price of 
the logs. He does not affirm the sale of the 
logs made by Stein but seeks to avoid it. 
He asks that the sale be held void, and that 
Miller account for tJbie balance of the prop- 
erty. There must be a decree to that effect. 

The point is not taken in the answer, that 
the plaintiff should have proceeded by a suit 
at law and not in equity, and it is, therefore, 
waived. But, if had been taken, it would 
not have prevailed. Where a transfer of 
property is made, which is held void under 
the provisions of the bankruptcy act, as 
against the assignee in bankruptcy, the 
transferee, is properly to be regarded as a 
trustee for the plaintiff, and to be held to 
account as such, especially where, as in this 
ease, it appears that some, if not all, of the 
property, has passed away from the trans- 
feree. Matters of trust are of equitable 
cognizance. The case of Traders' Bank v. 
CampbeU, 14 Wall. [81 U. S.] 87, is analogous 
to the present case, in that respect See, 
also, Verselius v. Verselius [Case No. 16,- 
925]. 

The fact that Miller has proved a claim 
for the §1,185.40, and has received a divi- 
dend on it, is of no importance. This suit 
Is not brought to set aside the transfer of 
the note for §2,242.59 to Miller, nor could the 
plaintiff set aside such transfer, nor, if he 
could, could he do so without making Hoyt a 
party to a suit for that purpose. The proof 
of debt made by Miller is made on the note, 
though not for its full amount, and Miller 
is the legal holder of the note. 

Let a decree be entered for the plaintiff, 

with costs. 

[For a subsequent proceeding in this litigation, 
see Case No. 13,352.] 



Case mo. 1S,481. 

SOHRIEFER et al. v. WOOD. 

[5 Blatehf. 215.] i 

Circuit Court. S. D. New York. May 10, 1864. 

Internal Revesub— Manutactuhehs op Bone — 
BoSE Black— Charcoal. 

1. Animal charcoal or bone black, produced 
by the process of burning bone, or exposing it 
to Uie action of fire, in the same manner that 
wood is exposed to the action of fire, to produce 
vegetable charcoal, and bone dust, produced by 
the process of pulverizing or grinding hones or 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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pieces of bone, whereby they are reduced to 
small fragments of no regular or uniform shape 
or size, are "manufactures of bone," within the 
description of an internal revenue act taxing 
"manufactures of bone." 
[Followed in Peters v. Robertson, 20 Fed. 

819; Cited in Harrison v. Merritt, 23 Fed. 

654; Erhardt v. Hahn, 5 C. O. A. 99, 55 

Fed. 275.] 
[Cited in Attorney General v. Belle Isle Ice 

Co., 59 Mich. 164, 26 N. W. 313; Carlin v. 

Western Assur. Co., 57 Md. 526.] 

2. The exemption of "charcoal," by such an 
act, from taxation, does not exempt animal 
charcoal or bone black, produced in the man- 
ner above stated. 

[3. Cited in Equitable Life Ins. Co. v. Glea- 
son, 56 Iowa, 49, 8 N. W. 791, to the point 
that, in the interpretation of statutes, words 
of common use are to be taken in their natural, 
plain, and ordinary signification.] 

This was an action [by Richard B. Schriefei- 
and others] against the defendant [Alfred M. 
Wood], as a collector of internal revenue, to 
recover back taxes paid to him, imder protest, 
on an article called animal charcoal or bone 
black, and on an article called bone dust. The 
bone black was produced by the plamtiffs by 
the process of bummg bone, or exposing it to 
the action of fire, in the same manner that 
wood is exposed to the action of fire to pro- 
duce vegetable charcoal. The bone dust was 
produced by the process of pulverizing or grind- 
ing bones or pieces of l^one, whereby they 
were reduced to small fragments of no regular 
or uniform shape or size. 

Charles A. Nichols, for plaintiffs. 
B. Delafield Smith, Dist. Atty., for defend- 
ant. 

BALL, District Judge. It is insisted by the 
defendant, that animal charcoal and bone dust 
are manufactures of bone, and, as such, are 
chargeable with taxes. The plaintiffs insist 
that they are not manufactures of bone; and 
that, if animal charcoal is a manufacture of 
bone, it is, nevertheless, exempt from taxa- 
tion, because charcoal is specially exempted 
from taxation, by the internal revenue act [12 
Stat 713]. 

In regard to the fii-st question, it is argued, 
in behalf of the plaintiffs, that there is an ob- 
vious distinction between a mere natural pro- 
cess and a manufacture; that the latter m- 
volves the idea of a series of natural processes, 
and of the results of the ai't and ingenuity of 
man; that this distinction is recognized by all 
the lexicographers, in their definition of the word 
"manufacture," and, also, in the popular use 
of the terms "manufacture" and "manufac- 
turer"; and that we do not call a wood-sawer, 
or a miller, who merely grinds corn into meal, 
without bolting it, a manufacturer. It is true, 
that we do not ordinarily call a wood-sawer a 
manufacturer, and that we do not usually term 
a miller, who simply grinds com in his mill, 
a manufacturer: but this is probably because 
the exact character of their business is more 
clearly expressed by the terms "wood-sawer" 
and "miller," than by the more indefinite terms 



SCHUBERTH (Case No. 12,482) 



[21 Fed. Cas. page" 738] 



"mamifaetiu'er of wood," and "manufacturer 
of corn meal," and because their operations 
are usually quite limited. We do not ordinar- 
ily apply the term "manufacturer" to one 
whose operations are as limited as those of a 
wood-sawer; but, when great quantities of 
saleable articles are produced, even by a sin- 
gle operation of a very simple machine, we 
frequently, if not ordinarily, speak of the op- 
eration as a manufacture. When large quan- 
tities of kindling wood are made by splitting 
blocks of wood by machinery adapted to that 
special purpose, we do not hesitate to speak 
of it as a manufaetm-e of kindling wood; and 
an establishment where very laige quantities 
of bone dust are produced by grinding by ma- 
chinery, would, by many, in ordinary conversa- 
tion, be termed a manufactory of bone dust. 
We speak of the manufacture of salt, when it 
is produced hy the simple operation of boiling, 
or by solar evaporation; and, when any arti- 
cle of manufacture, having a distinct name in 
the trade and commerce of the coimtiy, is pro- 
duced by machinery, or by a chemical process, 
from any material or materials having a dif- 
ferent commercial name from the article pro- 
duced, we may generally speak of the opa-a- 
tion by which it is produced as a manufac- 
ture. 

If we look to the definitions of the term man- 
ufacture, both as a noun and as a verb, given 
in our standard dictionaries, it will be seen, 
that the definitions ai'e broad enough to in- 
clude the manufacture of bone dust and bone 
black, when produced in the modes adopted by 
the plaintiffs. Among the definitions given by 
Webster, are: (1) "The operation of reducing 
raw materials of any kind into a form suita- 
ble for use, by hand, by art, or by machinery;" 
(2) "Anything made from raw materials by the 
hand, by art, or by machinery;" (3) "To make 
or fabricate from raw materials by the hand, 
by art, or by machinery, and work into forms 
convenient for use;" (4) "To work raw mate- 
rials into siutable forms for use." Worcester 
has the same definitions, in substance; and 
similar definitions are found in other diction- 
aries. "Bone dust" and "bone black," with 
the proper definitions, are found in both Web- 
ster and Worcester, and in other modern dic- 
tionaries, and they are known in trade by these 
distinctive appellations. 

'S^Tiether we look to the popular use of the 
term "manufacture," or to its definition as 
given by our best lexicographers, as the proper 
guide to the intention of the act of congress, 
it is clear that the plaintiffs were properly 
charged with taxes on the bone dust and on 
the bone black, as manufactures of bone. 

The exception of "charcoal," on which the 
plaintiffs rely, to excuse them from the pay- 
ment of taxes on the bone black or animal 
charcoal, is also some evidence that the pro- 
duction of charcoal from wood, and of other 
articles of merchandize, by a single and simple 
process, was deemed a manufacture; for, if 
charcoal would not have been chargeable with 
diity if no such exception had been made, 



there was no necessity for such an exception. 
a?mkham v. Tapscott, 17 N. Y. 141. 

The exception of "charcoal," in the internal 
revenue act, is not an exception of bone black. 
In defining charcoal, both Webster and Wor- 
cester refer to oi^y that produced from wood; 
and animal charcoal is not referred to in their 
definitions of charcoal, nor is animal charcoal 
found in the lists of words defined. In com- 
mercial contracts and in legal phraseology, the 
simple term "ehaicoal," without the word "an- 
imal" before it, would not be held to include 
bone black or animal charcoal; and, if we 
look to the ordinary and popular use of the 
term "charcoal," it clearly would not include 
bone black. This popular use of the word 
should doubtless be most influential in deter- 
mining the interpretation of the language of 
the statute exception, for. In the interpretation 
or construction of statutes, words of common 
use are to be taken in their natmal, plain, obvi- 
ous and ordinai-y signification and import. 1 
Kent, Oomm. 462; llartin v. Hunter's Lessee, 
1 Wheat. P-4 U. S.] 304, 326; Rex v. Inhab- 
itants of Turvey, 2 Barn. & Aid. 522. As the 
statute stands, I think it entirely clear that 
bone black is not exempted from taxes be- 
cause of the exemption of charcoal. 

On the whole ease, the defendant is entitled 
to judgment on the verdict. 



SCHROEDER (SMITH v.). See Case No. 13,- 
103. 

SCHROEDER (UNITED STATES v.). See 
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Case No. lS,48g. 

SCHUBERTH et al. v. SHAW. 

[19 Am. Law Reg. (N. S.) 248.] 

Circuit Court, E. D. Pennsylvania, 1879. 

Copyright— Music— Ne w Adaptation. 

[Labor bestowed on the production of another 
is enough to constitute a claim to copyright, 
and it is not necessary that complainant be 
the sole creator of the work for which protec- 
tion is claimed.] 

[The French composer, Waldteufel, in about 
1872, published the "Manola Suite de Valscs 
pour Piano." About three years after this* 
the complamants, Edwai-d Schuberth & Co. 
employed J. M. Lauder, a musical composer, 
to make a new ai-rangement of the piece. 
This Mr. Lauder did, altering and simplifying 
the harmony, and in some cases altering the 
melody. He abridged the length of the intro- 
duction of the waltz and also the coda. This 
new arrangement was copyrighted and pub- 
lished by the complainants as "Manola Waltz, 
Arranged by J. M. Lauder." The defendant, 
W. F. Shaw, employed Jlr. A'Becket, a mu- 
sician, who made an arrangement of the 
Waldteufel music which was very similar to 
the complainants' arrangement This was 
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published by the Sefendant as "Manola 
Waltz, as Performed by J. M. Lauder." 

[The complainants filed a bill asking for an 
injunction on the ground that the defendant's 
publication was an infringement of their 
copyright ThQ answer denied the complain- 
ants' claim to musical authorship, and alleged 
that the changes in the original music made 
by Mr. Lauder were trifling, and involved no 
especial "skill, knowledge, or experience, be- 
yond what is possessed by any one who can 
play the waltzes on the piano." Alter all 
the testimony had been taken, a preliminary 
order was made by the court, appointing two 
musicians as experts to report "whether the 
Manola waltz, published by complainants, 
was musically different from the Waldteufel 
composition, in what the difCerence consisted, 
and whether complainants' publication is an 
original musical composition representing any 
musical authorship." They reported that, 
"while we do not consider the publication an 
original composition, with the exception of 
the harmony in the last three bars of the in- 
troduction, we regard it as an original ar- 
rangement, and the work of a practical har- 
monist and musician.] 

David M. Sellers, for complainants. 
Joseph B. Sypher, for defendant. 

BUTLER, District Judge. Under the con- 
struction given to section 4952 of the Revised 
Statutes, relating to copyrights, the plaintiffs' 
claim must be regarded as valid. To entitle 
one to a copyright it is unnecessary that he 
be the sole creator of the work for which pro- 
tection is claimed. Labor bestowed on the 
production of another will often constitute a 
valid claim. The maker of an abridgement, 
translation, dramatization, digest, index or 
concordance of a work of which he is not the 
iiuthor, may obtain a copyright for the prod- 
uct of his labor, thought and skill. So also 
one making material changes, additions, cor- 
rections, improvements, notes, comments, etc., 
in the unprotected work of another. A photo- 
graph, chromo or engraving is often but a 
copy of a work of art in whose production 
the photographer or engraver had no nart. 
Wood V. Boosey, L. B. 3 Q. B. 232. In all 
«uch cases, the test of originality is applied 
to that which represents the labor or skill of 
the person claiming the copyright Drone, 
Copyright, 200. In music, not only new com- 
positions, but any substantially new adapta- 
tion of an old piece, as an arrangement for 
the piano of a quadrille waltz, &c., consti- 
tutes a valid claim. Atwill v. Ferrett [Case 
No. 640]; Jollie v. Jaques [Id. T,437]. 

The report of the commissioners (Messrs. 
Thunder & Hasler), leaves me in no doubt 
respecting the validity of the plaintiffs' copy- 
right Nor can I doubt that the defendant's 
publication is a substantial copy of the plain- 
tiffs'. His artist, Mr. A'Becket understand- 
ing what was wanted, sought to do material- 
ly what the plaintiffs had done. The defend- 
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ant's design was to procure a similar work. 
The evidence shows this quite distinctly. Mr. 
A'Becket had not as he says, the plaintiffs' 
work before him; but he was familiar with 
it and was, I thuik, mainly guided in what 
he did by his recollection of it. The imita- 
tions, in some instances extending even to er- 
rors, seem too remarkable to be accidental. 
The slight unimpoi-tant differences may well 
be ascribed to a desire to avoid the charge of 
copying. " It is, I repeat, quite plain that the 
defendant started out with the design to pub- 
lish and offer for sale a work similar to the 
plaintiffs', and this similarity is carried even 
into the title-page, which is made so like the 
plaintiffs' that any one purchasing might 
well suppose he was getting the plaintiffs' 
work. The answer, indeed, admits that the 
defendant's publication "is substantially the 
same as the complainants." Let a decree be 
entered for the plaintiff. 



Case ]Sro. 1S,483, 

In re SCHUCHARDT et al. 

[8 Ben. 585; i 15 N. B. R. 161.] 

District Court S. D. New York. Dec, 1876. 

BA:?KKUPToy — Striking Out Claim ^ iNDivrDUAL 

Estate— Repkeseutations bt Partsbr as to 

SoLVENOi OP Firm— Damages fok Tort. 

1. S. & Co., having been adjudged bankrupts, 
a claim was proved by A. against the individual 
estate of S., which estate was sufficient for the 
payment of individual liabilities. The claim was 
for the amount of a note made by S. & Co.. It 
was insisted by A., that, about two months be- 
fore the failure of the firm of S. & Co., he was 
told by S. that the firm of S. & Co. were doing 
a safe and legitimate business and were easy, 
financially, and abundantly able to meet all their 
obligations, and that, on the strength of those 
representations, he discounted the note in ques- 
tion. On a re-examination of the claim, it ap- 
peared that the conversation between S. and A. 
(of which S. testified that he had no memory 
whatever) was on a casual meeting of the two in 
an omnibus; that, after the conversatioDjA.sent 
to B. & Co., note-brokers, to whom he had pre- 
viously said that he would not buy any more 
of S.'s paper, to know if they had any ot S.'s 
paper; that B. & Go. said they would get some, 
and they went to S. & Co. and bought from 
them the note in question, and sold it on the 
same day to A. Eeld, that A. could have no 
claim against S., individually, except a claim 
for deceit. 

2. There was no allegation in the proof of 
debt and no proof in the evidence, of an inten- 
tion on the part of S. to deceive A., or that he 
did not believe that what he said to A. was 
true. 

3. Moreover, the claim set up was a claim for 
damages for a tort, and was not provable in 
bankruptcy, though, if it had been put in judg- 
ment against »., that judgment might have 
been proved. 

[Cited in Re Lachemeyer, Case No. 7,966; Re 
Boston & F. Iron-Works, 23 Fed. 881; 29 
Fed. 784.] 

4. The proof of debt therefore, must be ex- 
punged. 

1 [Reported by Robert D. Benedict Esq., and 
Benj. Lincoln Benedict Esq., and here reprint- 
ed by permission.] 
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[In the matter of Frederick Schueliardt and 
Lawrence Wells, bankrupts.] 

F. E. Brown, for creditors. 
Carter & Eaton, for assignee. 

BLATCHFORD, District Judge. On the 
27tL of ilaj% 1876, John T. Agnew, one of 
the firm of William Agnew & Sons, made 
oath to and filed, on behalf of said firm a 
proof, of debt against the individuar estate of 
Frederick Schuchardt, one of the bankrupts, 
for the sum of $25,000, with interest from 
November 9, 1875. The proof states that the 
indebtedness is upon a promissory note made 
by the bankrupts, Frederick Schuchardt and 
Lawrence Wells and one Edward L. Wells, 
in their firm name of Frederick Schuchardt 
& Sons, dated New York, July 6, 1875, for 
the sum of $25,000, payable four months after 
date to the order of themselves. It is not 
stated, nor does it appear by the proceed- 
ings, that the note was endorsed by Fred- 
erick Schuchardt & Sons, but it will be as- 
sumed that it was. It is not claimed that 
the note was endorsed by Frederick Schu- 
chardt individually, but the proof of debt con- 
tains the following statement, as making out 
the claim that Frederick Schuchardt individ- 
ually is indebted to William Agnew & Sons, 
upon said note, in the amount thereof, with 
interest from its maturity: "And this depo- 
nent further says, that he has known for 
many years last past said Frederick Schu- 
chardt, one of said bankrupts, who was, dur- 
ing the summer of 1875, engaged in business 
at No, 40, Exchange Place, in the city of 
New York, with his co-pai-tners, the bank- 
rupt Lawrence Wells and one Edward L. 
Wells, under the firm name of Frederick 
Schuchardt & Sons; that, on or about the 
17th day of July, 1875, this deponent met the 
said Frederick Schuchardt and had a conver- 
sation with him in reference to the business 
of his said firm of Frederick Schuchardt i% 
Sons; that, in reply to deponent's inquiries, 
the said Frederick Schuchardt stated and rep- 
resented to this deponent tliat his firm was 
doing but little business, and that on a very 
cautious, careful basis; that, he, Schuchardt, 
was going to the Profile House, White Moun- 
tains, where he intended to remain until the 
1st of September, 1875; that deponent is un- 
able to give the exact language of the said 
convorsation, but the substance of it was, 
that Mr. Schuchardt represented that his said 
firm of Frederick Schuchardt & Sons were 
doing a careful business and were easy, finan- 
cially, and abundantly able to meet all their 
obligations, and that they had a large cap- 
ital and were doing a safe and legitimate 
business; that, on the strength of said state- 
ments, and relying upon said representations 
to be true, and not otherwise, this deponent 
thereupon, and on behalf of his said firm, 
discounted for cash, at the rate of five per 
cent per annum, said promissory note of ?25,- 
000 made by said firm of Frederick Schu- 



chardt Sons; and this deponent charges that, 
at the time said representations were made, 
and at the time said promissory note was 
made, and for a long time prior thereto, said 
bankrupts and said firm were hopelessly in- 
solvent and unable to pay their debts; that, 
long before the maturity of said note and on 
or about the 11th day of September, 1875, 
said bankrupts and the said firm failed in 
business, and the said note has never been 
paid, nor any part thereof; that said note 
was discounted on the good faith of said rep- 
resentations, and on the personal credit of 
said Schuchardt; and this deponent and his 
said firm insist that his claim and demand 
be declared to be a charge against the indi- 
vidual estate of said bankrupt, Frederick 
Schuchardt" The assignee in bankruptcy, 
on the 7th of June. 1876. petitioned for a re- 
examination of said proof of debt, alleging, 
in his petition, that "Frederick Schuchardt is 
not individually liable for the payment of 
said note, as regards his individual estate in 
bankruptcy, but that said note is an indebt- 
edness of the firm of Frederick Schuchardt & 
Sons, bankrupts, and that the estate of said 
firm is liable for its payment, and that the 
individual estate of said Frederick Schu- 
chardt is not liable." Thereupon an ordei- 
was made for the re-examination of said 
claim, and testimony was taken thereon, and 
the question now to be determined by the 
court is whether such proof of debt shall 
stand. 

Mr. Agnew has been examined as a wit- 
ness in the matter. He testifies that the 
conversation which he had with Mr. Schu- 
chardt occurred in an omnibus, while they 
were riding up Broadway, in the city of New 
York, and sitting side by side. He does not 
remember the date of the conversation. All 
he will say, is that it was before the 17th of 
July, 1875, which was the day he bought the 
note. He does not remember where he en- 
tered the omnibus. At first he says that Mr. 
Schuchardt entered the omnibus after he did, 
and then he says he does not remember 
which one of them entei*ed it first. The 
meeting was accidental. He does not remem- 
ber which one of them left the omnibus first. 
He does not remember whether he has met 
Mr. Schuchardt in an omnibus since then. 
He cannot remember having ever spoken to 
Mr, Schuchardt before about the financial 
strength of his firm. As a reason for his hav- 
ing interrogated Mr. Schuchardt on that oc- 
casion on the subject of his finimcial strength, 
he testifies that he had heard that some of the 
paper that had been made by Schuchardt & 
Sons was paper made and put on the street 
to sell, and. his firm had had a note which be- 
came due and was paid on the 18th of June, 
1875, and he had concluded that he would 
not take any more of the paper. He states 
the conversation thus: "I asked him what he 
thought of the times. He said that they 
were rather critical. I asked him how they 
were getting on. He said, very conservative; 
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tbat they were not doing mucli business, and 
they had reduced their ohligations; that they 
were financially comfortable and he Tvas go- 
ing to the White Mountains, to the Profile 
House, to spend the month of August" He 
says that the only question he asked Mr. 
Sehuchardt about the business of his firm 
was the question as to how they were getting 
along; that he did not say anything to him 
about the rumor that he was putting his pa- 
per on the street for sale; that he did not 
give him any reason for asking him about 
his firm; and that ilr. Sehuchardt said noth- 
ing about their capital or about their specula- 
tions. 

It. appears, by the evidence, that at one 
time Mr. Agnew had stated to the firm of 
O- M. Bogart & Co., note-brokers, that he 
was not going to buy any more of Schu- 
chardt's paper. After the conversation in 
the omnibus, Mr. Agnew sent to O. M. Bo- 
gart «& Co., to know if they had any of Schu- 
chardt's paper. Bogart & Co. replied that 
they would go and get some, and they went 
to Sehuchardt & Sons, and purchased for 
themselves, directly from Sehuchardt & 
Sons, the note in question, on the 17th of 
July, 1875, and sold it on the same day to 
Mr. Agnew. 

Mr. Sehuchardt has been examined as a 
witness in the matter. He testifies, that he 
left New York on the 2d of July, 1875, for 
the Profile House, and was absent from New 
York continuously until the 18th of August, 
1873; that he did not know of the insolvency 
of his firm before he so left New York; that, 
at the time he so left New York, he was him- 
self a creditor of his firm and held its prom- 
issory notes to the amount of ?6d,000, pur- 
chased by him as an investment of his in- 
dividual funds, directly from the firm, in 
March, 1875, and May, 1875, at the rate of 
sis per cent per annum, and the earliest of 
which would mature on the 11th of Septem- 
ber, 1875; and that he had no idea of any 
trouble in his firm until the 17th of August, 
1875. He says that he has no recollection of 
any conversation with Mr. Agnew, prior to 
his leaving for the White Mountains, or of 
meeting him in an omnibus in June or July, 
1875, or of seeing him in 1875, except meet- 
ing him in the street in May or June, 1875, 
and bowing to him and receiving a bow in 
return, without any conversation passing; 
that the failure of his firm took place on the 
11th of September, 1875; that he has no 
recollection of having had any conversation 
with Mr. Agnew, or with any other person, 
regarding the finances of his firm, prior to 
his so leaving New York on the 2d of July, 
or of having had any inquiries made of him 
regarding the finances of his firm, or its busi- 
ness prospects, or its soundness; that peo- 
ple had not been in the habit of interrogat- 
ing him about the financial soundness of his 
fii-m; that, to his recollection, no one had 
done so; that he would have considered it 
an offence up to the time he went to the 



Profile House in July; and that he consid- 
ered himself a rich man. It is claimed that 
the evidence shows that the firm was not 
solvent in May and June, 1875. On that sub- 
ject Mr. Sehuchardt testifies that the firm 
may not then have been able to pay every- 
thing on demand without realizing its assets, 
but that, at the time of its suspension on 
the 11th of September, he considered it able 
to pay one hundred cents on the dollar, if 
proper time were given; that, from his pres- 
ent knowledge of the assets and liabilities 
of the firm in July, 1875, he thinks it was 
solvent and able to pay its debts on the 1st 
of July, 1875; and that, down to the time 
he left New York in July, his firm met its 
liabilities as they matured and he then con- 
sidered it solvent. 

The liabilities of the firm when it suspend- 
ed amounted to about $2,000,000. Its assets 
are not sufficient to pay its liabilities. Up 
to the time of their failure the bankrupts 
were bankers in the city of New York. The 
individual assets of Frederick Sehuchardt are 
more than sufficient to pay his individual lia- 
bilities. 

It is not alleged in the proof of debt that 
Mr. Sehuchardt did not, at the time he made 
the alleged statements to Mr. Agnew, believe 
them to be true, or that he knew or believed 
them or any of them to be untrue, or that 
he made them for the purpose of misleading 
or deceiving Mr. Agnew. It is not alleged 
that he knew why Mi-. Agnew sought the 
information; or that he knew Mr. Agnew 
had heard rumors about the firm's making 
paper to sell; or that he knew there were 
such rumors; or that, in fact, the fii'm had 
made any paper to sell; or that he knew 
Mx'. Agnew had previously resolved not to 
buy any more of the Sehuchardt paper; or 
that he knew Mr. Agnew was inquiring with 
any view to determining whether such re- 
solve should be altered. In the proof of 
debt, Mr. Agnew states that Mr. Sehuchardt' 
said that the firm had a large capital, but in 
his testimony he does not say that Mr. Sehu- 
chardt made that statement. It is not shown 
that the firm were not at the time of the 
conversation doing a careful business, or 
that it was not true that they were then not 
doing much business, or that they were not 
conservative, or that they had not at that- 
time reduced their obligations, or that they 
were not then abundantly able to meet all 
their obligations which were then outstand- 
ing, or that they were not then financially 
comfortable, or that they did not then have 
a large capital, or that they were not then 
doing a safe and legitimate business. It is 
not shown that at that time they were in- 
solvent or unable to pay their debts. They 
went on, so far as appears, transacting their 
usual business and meeting all their obliga- 
tions punctually, until the 11th of September 
following, and it is not shown that there was 
any suspicion of emban-assment until the 
17th of August. 
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Assuming that, the conversation occurred 
as stated by Mr. Agnew, it is established 
by the evidence that it occun*ed before the 
2d of July. After that, Mi'. Agnew buys this 
note, one not made before that time, but one 
made after the conversation. He does not 
buy it from Schuchardt & Sons, nor does he 
deal Vfith them at all or pay them any 
money. He buys it from Bogart & Co., who 
owned it. 

On the facts alleged in the proof of debt no 
cause of action for deceit arises in favor of 
Agnew & Sons against Mr. Schuchardt The 
cause of action which will give them a claim 
against Mr. Schuchardt individually must be 
one for deceit, or else none at all. The gist 
of an action for deceit must be that Mr. 
Schuchardt intended to deceive Mr. Agnew 
in what he said, and intended to commit a 
fraud, and did not believe that what he said 
was true. No such thing is alleged in the 
proof of debt or proved in the evidence. Mr. 
Schuchardt was not dealing with Mr. Agnew 
at the time, the relation of debtor and cred- 
itor did not exist at the time, nor did either 
contemplate at the time the future creation 
of such relation, much less did Mr. Agnew 
disclose to Mr. Schuchardt at the time that 
such a relation in the future was in the con- 
templation of Jlr. Agnew. Nor did the par- 
ties aften\-ards deal with each other, either 
directly or through agents. The case is not 
like one of a banker dealing with his cus- 
tomer face to face, over his counter, and tak- 
ing his customer's money, when the banker 
conceals his known real condition, and the 
circumstances show such bad faith that the 
law implies fraud. Nor is the case like one 
of a party purchasing property under such 
circumstances as show an intention not to 
pay for it. 

Independently of this, the claim set up is 
a claim for damages for a tort, and is not a 
claim provable in bankruptcy. If it had 
been put in judgment against Mr. Schu- 
chardt, individually, before the adjudication, 
the judgment might have been proved. The 
claim is not one made provable by sections 
5067 to 5071 of the Revised Statutes. It is 
not a claim created by contract and, there- 
fore, is not a debt Avitliin section 5067. Nor 
is it, within that section, a demand for or 
on account of goods or chattels wrongfully 
taken, converted or withheld. Nor is it a 
claim for unliquidated damages arising out 
of a contract or promise, or on account of 
goods or chattels wrongfully taken, convert- 
ed or withheld. Nor is it a contingent debt 
or a contingent liability, within section 506S. 
Nor can it be proved under any one of the 
other three sections above named. No con- 
tract can be implied between Agnew & Sons 
and Mr. Schuchardt, as might be the case 
if Mr. Schuchardt had received from Agnew 
& Sons money which ex aequo et bono ought 
to be refunded. The parties held no such 
relations as raise the implication, in law, of 
a contract Agnew & Sons paid no money 



1 to Mr. Schuchardt or to Schuchardt & Sous 
or to any agent of either. Therefore no ac- 
tion for money had and received could lie 
against Mr. Schuchardt The action would 
be for deceit, for a tort and would sound in 
damages, and they would not be damages 
arising out of a contract or promise. The 
claim, therefore, is not a provable one. 
The proof of debt must be expunged. 
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Case No. 13,483 a. 

SCHUCHARDT v. The ANGELEQUE. 

[22 Belts, D. 0. MS. 44.] 

District Court, S. D, New York. Nov. Term, 
1853.1 

Maritime Liens— Prior Mortgage— Proceeds of 
Sale — Equitable Liens — Priorities. 

[1. In a case where several libels have been 
filed by material men, seamen, and others 
against a vessel upon which there is an earlier 
mortgage lien, the court has no authority to 
compel the mortgagees to submit their interest 
to the order of the court, or to discharge the 
mortgage lien upon payment to the holders 
thereof of less than their full mortgage debt] 

[2. Where the holders of a prior mortgage 
lien on a vessel decline to appear as claimants 
in a suit against iiie vessel by material men, 
seamen, and others, and the vessel is sold in 
satisfaction of the libelants' claim, the mortga- 
gees appearing at the sale and giving notice to 
the bidders of their lien, held, that the lien of 
the mortgage is not affected by ihe sale, the 
mortgagees not having submitted their inter- 
est to the jurisdiction of the court 

[Disapproved in The Hendrik Hudson, Case 
No. 6,358.] 

[3. Held, further, that, had such submission 
been made, the court has no power to compel 
the parties to relinquish any part of their de- 
mand.] 

[4. The mortgage holders, by a subsequent 
libel, are not entitled to arrest the proceeds of 
the sale in satisfaction of their lien, nor are 
they entitled to share in the distribution of the 
same.] 

[5. Courts of admiralty have no jurisdiction 
to prefer claims clothed with a mere equitable 
character over maritime liens, nor to marshal 
assets for the purpose of putting equitable liens 
on the same footing as maritime liens.] 

[6. As a general rule, maritime liens take pre- 
cedence in the order of the arrest of the res, 
and not pro rata, or in the order of debts incur- 
red.] 

The libelants [Frederick Schuchardt and 
Frederick C. Gebhard] sold the ship Angelique 
May 7, 1853, and, in part payment of the pur- 
chase money, took from the purchaser his 
promissory note for $5,000, payable in six 
months, with a mortgage of the same date, on 
the moiety of the ship, to secure the payment 
of the note. The purchaser put up the ship 
for a voyage to Australia, and incuiTed large 
liabilities for materials and supplies fm'nished 

1 [Aflirmed by circuit court. Case No. 12,- 
483c. Decree of circuit court affirmed by su. 
preme court in 19 How. (60 U. S.) 239.] 
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laer in tMs port, and also to seamen engaged 
for the voyage, to freigliters for cargo laden 
on board, and to passengers -who had engaged 
passage on board her and made advances of 
money in payment thereof. On the 29th of 
July, 1853, a libel was filed against the ship, 
on a maritime contract for labor and mate- 
rials supplied her in tiiis port, upon which 
an attachment issued, and the cause proceed- 
ed to a decree in favor of the libelants, and 
condemnation of the ship to satisfy the de- 
mand and costs, upon which execution was 
issued. Numerous other actions were almost 
simultaneously prosecuted against the ship, 
some of which were carried forward to final 
decrees and to execution, and others were sus- 
pended by the fact of the sale of the vessel. 
On the 31st of August the marshal of this 
district, xmder the first mentioned execution, 
in due course of law disposed of the ship at 
public auction for the sum of $6,90(>, the 
highest sum bid therefor, and paid the pro- 
ceeds of sale into court At the time of the 
sale, and before the ship was bid off, the 
libelants gave notice to the mai-shal of their 
mortgage incumbrance, and that the ship still 
remained subject to it, which notice was also 
made known to the bidders and purchaser at 
the sale. After that sale, and before the note 
secured by the mortgage became due, the li- 
belants instituted this action against the pro- 
ceeds of sale now in court, praying that the 
one-half thereof be retained by the court to 
satisfy said note and mortgage,- when the 
same should become due, if then unpaid. On 
the 10th of November the note was protested 
.for nonpayment, and upon the ground that 
the mortgage debt yet remains impaid and 
the incumbrance in force, the suit was brought 
on for hearing immediately thereafter. 

Various creditors interposed their answers 
to the libel, denying that the libelants had 
any incumbrance upon or right to any part 
of the fund in court, and demanding payment 
of then- decrees and liens, according to their 
legal priority, out of the fund. Other credit- 
ors having liens, and who had commenced 
actions by filing libels in this eoini; against 
the ship, and had sued out attachments, but 
had not intervened, in this cause, and others 
who had done no more than file libels, have 
petitioned the court to be paid out of the 
fund, according to their legal rights. 

[An opinion was previously delivered by the 
court, covering in part the subjects discussed 
below. See Case No. l2,4S3a.] 

Messrs. "Wells and Ogden, for plaintiffs. 
E. 0. Benedict, for defendant. 

THE COURT (BETTS, District Judge) 
held: First That this court, proceeding on 
the instance side, in actions by material men, 
freighters, and passengers against the ship, 
had no authority to compel the mortgagees 
to submit their mortgage interest to the or- 
der of the court, or to take satisfaction there- 
for, even at its full amount; much less to or- 
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der the discharge of its lien on the ship on 
payment to the mortgagees of less than the 
mortgage debt 

Second. That the mortgagees never submit- 
ted themselves, or their mortgage lien or debt 
to the jurisdiction of this court but on the 
contrai-y, appeared at the place and time of 
the marshal's sale, and gave notice of the 
subsistence of their legal incumbrance and 
right against the ship. 

Third. That had such submission been 
made, the court of admiralty possesses no 
power over the creditors or their debts ade- 
quate to coerce the parties to an involuntary 
relinquishment or adjustment of their rights, 
or enabling it to fix a scale of equities be- 
tween these numerous suitors, prosecuting 
distinct interests, or to compel any of them 
to forego their entire legal rights and reme- 
dies. 

Fourth. That the libelants establish no 
right of action against the fund in court, as 
the res chargeable with their debts, and that 
they are not entitied to arrest them, or pai*- 
take in their distribution as remnants or pro- 
ceeds of the ship on which they held an in- 
cumbrance, because the court has never dis- 
placed that incumbrance from the ship, and 
because these proceeds are more than ab- 
sorbed by decrees in court directly against 
the ship, and they do not, therefore, con- 
tinue in court, nor are they at the disposal 
of the court as remnants, so that the court 
can take cognizance of the equities thereto 
as between the owner of the ship and his 
creditors. 

Fifth. That courts of admiralty have not 
inherently the faculty to use chancery pow- 
ers or processes to compel preditors to yield 
legal rights, and give place to claims clothed 
with' no more than an equitable character, 
nor, as a general principle, to act upon par- 
ties or interests not before it by regular 
course of suit, nor to coerce suitors pursuing 
by course of law the remedies appropriate to 
the jurisdiction of the court, nor others, not 
parties before the court, to submit to a mar- 
shaling of assets within the control of the 
court, for the purpose of putting equitable 
claims thereto on the same footing with mar- 
itime liens in suit, or legal rights. 

Sixth. That, as a genei-al principle, debts 
resting on a maritime privilege alone become 
incumbrances, and bind the res under lien, 
when the same is attached thereon, and not 
before. Accordingly, suitors in admiralty 
take priority of satisfaction of lien debts, in 
the order of- the arrest of the property, sub- 
ject thereto, and not pro rata, nor in the or- 
der in which the debts were incurred, nor 
with reference to the time of indebtment, ex- 
cept in the case of express hypothecation. 

It is therefore ordei-ed by the court that the 
libel filed in this cause by the mortgagees 
be dismissed, with costs. And the com*t, ad- 
hering to the spirit of the order in suits 
against the ship Angelique, entered in Octo- 
ber term last, directs that the lien creditors, 
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otlier than tlie lilielants, be paid out of the 
fund in couit in the order in which their at- 
tachments -were levied, respectively, and 
when no attjichment Tvas served in suits un- 
der prosecution, then in the order in which 
the actions were instituted. Should there be 
in court remnants of the proceeds of the said 
ship after satisfaction of the suits aforesaid, 
the court has competent authority, upon the 
applications before it, to direct a distribution 
of such i-emnants equitably among creditors 
having liens on the ship, or maritime de- 
mands against her, as against the claim or 
right of the owner of the ship to such fund; 
and, on proper motion, reference will be 
made to a commissioner to marshal the as- 
sets in court to that end. 

[NOTE. From the decree entered dismissing 
the libel, an appeal was taken by the libelants 
to the circuit court, where tlie decree was af- 
firmed, but upon a different ground, viz. that 
the mortgage lien had no priority over the sub- 
sequent maritime liens. The opinion of the dis- 
trict court upon the priorities among the sev- 
eral maritime liens was aflSrmed. Case No. 12,. 
483c. A fee of $250 was allowed counsel for 
the lienholders by the district court. Id. 12,- 
705. The decree dismissing the libel was af- 
firmed, upon appeal to the supreme court, upon 
a stdl different ground, viz. that the libel was 
m effect a suit to foreclose a mortgage, and, 
as such, not within the admiralty jurisdiction. 
The court expressed no opinion upon the con- 
flicting points in the opinions of the district and 
fircuit courts. 19 How. (60 U. S.) 239. The 
Ocean Mutual Association Company, who claim- 
ed to be subrogated to the rights of Schuchardt 
and Gebhard. filed a petition in the circuit 
court, after the decision of the supreme court, 
seeking a review of the district court decrees 
for tlie purpose of appearing as claimants in 
the original actions. The court held that tht 
holders of the several maritime liens had prior- 
ity over the mortgage by the maritime law, and 
that such a petition, seeking to establish the 
mortgage against their liens, could not be al- 
lowed. Case No. 12,483d. This last decision 
pointedly overrules the opinion of Judge Betts 
upon this point, in this case and in Case iSo. 
12,483b.] 
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SCHUOHARDT v. The ANGBLIQUE. 

[22 Betts, D. O. MS. 2.] 

District Court, S. D. New York. Oct. Term. 
1853. 

Maritisie Liens — Puiohities — Lien* by State 
Statute — Moutoage. 

[1. In admiralty, as a general rule, there is 
no exclusive priority among maritime liens one 
over another, on account of either the subject- 
matter or the time of contracting the lien debt.] 

[2. The exceptions to this rule are bottomry 
bonds and sailors' wages.] 

[3. Where a state statute gives a Hen for sup- 
nlies furnished by material men in the home 
port, and makes that lien paramount to all 
others except sailors' wages, the federal ad- 
miralty courts will enforce the lien, although 
it be not otherwise than by the statute within 
their admiralty jurisdiction, but will refuse 
to recognize the exclusive priority of the lieu 
over other maritime liens,] 
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[4. A mortgage regularly recorded has prior- 
ity over all maritime liens subsequently creat- 
ed, except bottomry bonds and sailors' wages.] 

[See, contra, Schuchardt v- The Angelique, 
Cases Nos. 12,483e and 12,483d.] 

In admiralty. 

The ship was first attached, by process 
sued out of this court by material men, on 
the 27th day of July last, and was sold by 
decree of the court on the 31st day of August, 
1853. The proceeds have been deposited in 
court to await the disposal of the numerous 
actions pending against them of the ship. 
The suitors stand before the com-t represent- 
ing various classes of demands, each of which 
it is urged, is entitled to a grade of priority 
over some of the other creditors. Over 70 
actions have been instituted, and have been 
in part matured to decrees, and are in part 
in progress. In addition to those suits, sev- 
eral petitions have been filed, praying satis- 
faction, out of the proceeds of the ship, of 
other debts chargeable against her. Plead- 
ings have been interposed, putting in con- 
testation some of the demands in toto, and in 
other instances their amounts, and the priv- 
ilege is reserved to parties to file further an- 
swers litigating the justness of other claims, 
should the court pronounce them entitled to 
a priority of any kind. 

Application was made to the court by mo- 
tion, upon this state of the proceedings, to 
declare the order in which the various classes 
of demands should be ranked for satisfaction 
out of the fund in court. The claims brought 
before the court on this motion were by pas- 
sengers for a return of passage money ad- 
vanced for the voyage, and for damages be- 
cause of breaches of the contract; by ma- 
terial men for repairs put upon the ship, and 
supplies and necessaries furnished her; by 
freighters for damages, because of the non- 
performance of the contract of affreightment; 
by the sheriff of the city and county of New 
York, for the amount oJl a demand on which 
the ship was arrested under process in his 
hands issued by a state court; and by mort- 
gagees, claiming the entire moiety of the pro- 
ceeds under a mortgage upon the ship, exe- 
cuted to them antecedent to the accruing of 
any of the other demands". 

The claims to priority in these several cases 
were supported by E. C. Benedict, F. R. 
Sherman, J. B. Seoles, 0. Donohue, and Mr. 
Hoxie, 

Wells & Ogden, in opposition. 

_ BETTS, District Judge. The ship Angel- 
ique was in a course of preparation, and was 
put up in July, for a voyage from this port 
to Australia, and advertised to receive on 
board freight and passengers for the voyage. 
The vessel was arrested at the suit of cred- 
itors, and the voyage was broken up after the 
ship had taken freight on board and had re- 
ceived, in advance, passage money from a 
large number of passengers. To save the ac- 
cumulation of expenses, many suitors, pro- 
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ceedlng- against tlie ship, now apply to tlie 
■court, by motion, to declare the legal effect 
■of their demands, and the order of priority 
to be observed in their payment, it being 
found that the debts chargeable upon the 
«hip and her proceeds greatly exceed in 
4imount the fund in court. 

It is conceded that the demands of seamen 
for their wages must be first satisfied, but, in 
respect to the residue of the fund, it is con- 
tended on the part of material men that their 
claims, being founded upon a statute of this 
state, are, by the provisions of that act, en- 
titled to an absolute preference over every 
other description of demands than seamen's 
wages. The amount of this class of claims, 
with the attendant costs, will go towards 
absorbing the entire fund. 

Undertakings to supply materials to a ves- 
sel, or perform labor in her repair, are mari- 
time contracts, and suable in rem in admiral- 
ty when the services are rendered to a for- 
•eign vessel, or to one in the ports of a state 
to which she does not belong. But, as to ve- 
pairs or necessaries in the state to which the 
ship belongs, the right of privilege is depend- 
■ent upon the local law of the state, and no 
lien is implied unless recognized by that law. 
If the local law allows a lien for that descrip- 
tion of debts, it may be enforced in admiral- 
ty. The General Smith, 4 Wheat. [17 U. S.] 
438; Peyroux v. Howard, 7 Pet. [32 TJ. S.] 
■324; The Robert Fulton [Case No. 11,890]; 
The Marion [Id. 9,087]. The objection to the 
priority claimed by the material men in these 
cases is that the admiralty, having jurisdic- 
tion of the subject-matter, will enforce the 
remedy according to its own course of pro- 
ceedings, and cannot be controlled by the law 
ot the state. The gist of the remedy, unques- 
tionably, is that of giving the libelants the 
benefit of their liens upon the ship; but, 
whether it is to be a maritime lien alone, or 
the statutoi-y one which carries a higher priv- 
ilege, is the question in issue between the 
parties. 

A contiuct for repairs in a home port, being 
•of a maritime character, is within the juris- 
diction of the admiralty courts, as to the per- 
son. [The General Smith] 4 Wheat. [17 U. 
S.] 438. But no lien upon the thing can be 
Implied from it, so as to give those courts 
jurisdiction in rem. The Orleans, 11 Pet. [36 
U. S.] 181. When the local law attaches to 
the contract a right of lien, such lien may 
then be enforced according to the mode of 
administering relief in admiralty. Id. 184; 
Weaver v. The S. G. Owens [Case No. 17,310]. 
The same case settles the further principle 
that the local law has no effect to create or 
■confer jurisdiction in the particular case 
against the vessel in kind. The admiralty 
•court employs its own method of procedure 
to enforce a local lien, because its powers are 
independent of state legislation. They can 
neither be enlarged nor curtailed by it. The 
lien, therefore, carries with it no higher prop- 
erties in a nautical tribunal than if it was 



one under the general law, nor does it neces- 
sarily acquire all the force it possesses in 
the local forums. The qualifications result 
from the rule that the privilege or lien is an 
incident of the maritime contract, in relation 
to jurisdiction and remedy, but is so solely 
to the extent that the local law creates and 
establishes the privilege. When, therefore, 
it ceases to be one under that law, it ceases 
to have the efiEect of one in the federal courts. 

But whether the rights of material men are 
to be measured in admiralty by the provi- 
sions of the local law, is a question of a dif- 
ferent character. Judge Conkling, in his 
Practice, says: "The state law furnishes the 
rule to ascertain the rights of the parties." 
1 Conk. Adm. 57. But this inference is not 
authenticated by any adjudged cases, and 
there seems no principle of the common law 
or law maritime to uphold it. A state legis- 
lature would thus prescribe the law to the 
national judicatories, and might displace the 
best-established powers of those tribunals. 
This might give to domestic creditoi-s in- 
cumbrances upon vessels which should over- 
ride all other rights presented in the federal 
courts. The same power which permits them 
to raise the debts of material men to a pri- 
ority over all other claims than those of sea- 
men for wages, would likewise enable them 
to postpone the latter also, and disarm the 
admiralty courts of all efficient jurisdiction, 
on maritime contracts or torts, over domestic 
vessels. 

The United States judiciary, having dis- 
claimed the authority to take cognizance of 
liens on domestic vessels as incidents of mari- 
time contracts, when the contract itself is 
within their jurisdiction, will look to the local 
law no further than to ascertain whether 
it ascribes a lien to the contract, and if there 
be one, will enforce it only to the same ex- 
tent as if the contract carried the lien as an 
attribute under the maritime law. Accord- 
ingly, every condition or qualification to the 
accruing or attaching of the lien prescribed 
by the local law will be observed in admiral- 
ty, because those partieidars are essential ele- 
ments to its existence. If the vessel leaves 
the state, or goes out of the port of refitment, 
12 days before the lien is pursued, the stat- 
ute of this state does not act upon the matter, 
and admiralty must pronounce the vessel not 
subject to arrest for the debts through its 
jurisdiction. 

In my opinion, in respect to the cases be- 
fore the court, the material men have the 
same, and no other, privilege as if the vessel 
were a foreign one, and that, accordingly, 
they can claim no special prerogative or lien 
by favor of the local law. In my judgment 
, there are but tT\'0 descriptions of tacit liens 
which, under the maritime law, have title to 
a priority exclusive of others, and those are 
bottomry bonds and sailors' wages. This 
court has, in former causes, developed its 
views on this subject, and they are, I be- 
lieve, in entire concurrence with the deci- 
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sions of the circuit court of this circuit, and the 
supreme court and court of chancery of tliis 
state; but, as opposing opinions on this sub- 
ject have been pronounced in the district 
court of the Northern district of this state, 
and the parties here claim that as the sound- 
er rule of law, I am quite willing to review 
the subject with the aid of a full argimient, 
in any of these causes which shall be put to 
issue and be of sufficient magnitude to war- 
rant the delay and expense attendant upon 
its more solemn consideration and determina- 
tion. 

The suits by passengers to recover back 
passage money advanced, and those by 
freighters on their shipping contracts, rest 
upon liens of the like character and effect 
with those of material men, and as classes 
stand before the court on the' same footing of 
privilege. 

In respect to the rank and character of the 
claim of the mortgagees, I hold, as a general 
principle, that the mortgage, being an incum- 
brance or positive hypothecation of the ves- 
sel, is paramount in privilege to the liens ac- 
quired subsequently and now before me. 
There may be modifications of that loile, no 
doubt, where the fund comes to be adminis- 
tered in an admiralty court, for there the 
rights of bottomry holders and seamen, ac- 
cruing bona fide afterwards for the naviga- 
tion and preservation of the vessel, will su- 
persede a mortgage charge or other hypothe- 
cation. No definite opinion will, however, be 
pronounced establishing the validity of this 
mortgage or the rank of its lien, until the 
question of its validity has been tried upon 
issues to the libel filed by the mortgagees; 
and the antagonists to the demand have an 
opportunity to show that the mortgagees, as 
against this fund, are not protected by the 
general principle of priority, and that they, 
in legal effect, have no higher privilege than 
that of part owners. 

Upon the motions made in these various 
and numerous cases, I therefore decide: 

First. That the material men, as a class, 
have no legal priority of lien over other cred- 
itors, who, by the maritime law, are entitled 
to a lien or privilege against the ship, for 
their debts. 

Second. That freighters who shipped mer- 
chandise in this ship have not, by virtue of 
their bills of lading or other ordinary ship- 
ping contracts, a priority of lien on the ves- 
sel. 

Third. That persons who contracted for a 
passage on this ship for the voyage men- 
tioned, and who paid the agreed passage I 
prices in advance, have a maritime lien on 1 
the ship for the fulfillment of their contracts, 
but have no special priority of privilege over 
other maritime liens. 

Fourth. That the mortgagees, if holding a 
bona fide mortgage, and acting in that char- 
acter alone, are entitled to a priority lien over 
all the other creditors in court, except sea- 
men, upon a moiety of the ship, unless it be 



shown that the priority has been waived or 
lost by their acts or their relationship to the 
ownership of the vessel. 

Fifth. The doctrine of the court as to cred- 
itors of equal rank or privilege is that those 
who first enforce their liens acquire a pri- 
ority in payment, but that rule will not be 
adhered to in this instance without allowing 
parties affected by it to bring up the point 
for the reconsideration of the court. 

[NOTE. Judge Betts delivered a later opin- 
ion, in which he held that the libel of Schu- 
chardt and Gebhard must be dismissed, upon the 
ground that their mortgage was not afEected by 
the marshal's sale, and for this reason they 
could not be entitled to any part of the pro. 
eeeds of the sale. Case No. 12,4y3a. i^'rom 
the decree entered dismissing the libel, an ap- 
peal was taken by the libelants to the circuit 
court, where the decree was affirmed, but upon 
a different ground, viz. that the mortgage lien 
had no priority over the subsequent maritime 
liens. The opinion of the district court upon 
the priorities among the several maritime liens 
was affirmed. Id. 12,4S3e. A fee of $250 was 
allowed counsel for the lienholders by the dis- 
trict court. Id. 12,705. The decree dismissing 
the libel was affirmed, upon appeal to the su- 
preme court, upon a still different ground, viz. 
that the libel was in effect a suit to foreclose a 
mortgage, and as such not within the admiral- 
ty jurisdiction. The court expressed no opinion 
upon the conflicting points in the opinions of 
the district and circuit courts. 19 How. ((50 
U. S.) 239. The Ocean Mutual Association 
Company, who claimed to be subrogated to the 
rights of Schuchardt and Gebhard, filed a peti- 
tion in the circuit court, after the decision ot 
the supreme court, seeking a review of the dis- 
trict court decrees for the purpose of appearing 
as claimants in the original actions. The court 
held that the holders of the several maritime 
liens had priority over the mortgage by the- 
maritime law, and that such a petition, seek- 
ing to establish the mortgage against their liens, 
could not be allowed. Id. 12,843d. This last 
decision pointedly overrules, upon this point, 
the opinion of Judge Betts in this case and in 
Case No. 12,483a.] 



Case No. lS,483c. 

SCHUCHARDT v. The ANGELIQUE. 

[N. Y. Times, Oct. 3. 1855.] 

Circuit Court, S. D. New York. Sept. 28, 1855. ^ 

Maritime Liens — Phiokity — Moktgages. 

[1. Mortgage liens in admiraltv have no su- 
periority over subsequently created maritime 
liens.] 

[2. Maritime liens are to be satisfied, as a gen- 
eral rule, in the order of the commencement of 
the suits in admiralty.] 

[Appeal from the district court of the Unit- 
ed States for the Southern disti'ict of New 
York.] 

[This was a libel by Frederick AV. Schu- 
chardt and others against the proceeds of 
the ship Angelique. From a decree of the 
district court dismissing the libel (Case No. 
12,483a), libelants appealed.] 

In admiralty. 

1 [Affirming Case No. 12,483a. Decree of 
circuit court affirmed by supreme court, in 19 
How. (60 U. S.) 239.] 
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(Case. No. 12,484) SCHUCHARDT 



This case, as ■will be recollected, was a 
suit brought by the libelants, as mortgagees 
of one-half of the ship, to obtain an attach- 
ment upon one-half of the proceeds of the 
ship, which had been sold at marshal's sale 
in suits brought by material men, passen- 
gers, etc. Judge Betts, in the court below, 
gave a decree dismissing the libel, with 
costs. [Case No. 12,483a.] The questions 
in the case were interesting in themselves, 
and were rendered yet more so by a subse- 
quent decision rendered by Judge Hall, in 
the Northern district of this state, in which 
the question of the right^ of mortgagees up- 
on vessels came up, ana in which Judge 
Hall expressed different views from those 
held by Judge Betts on the subject. 

Mr. Cutting, for appellants. 

B. C. Benedict, for the appellees. 

Before he had. finished his argument, how- 
ever, NELSON, Circuit Justice, said that 
the principles involved in the case were very 
important, and rendered it desirable that it 
should be brought before the supreme court 
at "Washington; that he had no hesitation 
in saying, without, however, intending to 
bind himself to these views if the case should 
be brought up before the supreme court, that 
his impression was that he should, if he 
were to decide the case, hold, with Judge 
Hall, that a mortgage interest could have no 
superiority over other subsequent liens, but, 
with Judge Betts, that liens created ei- 
ther by the maritime law or a state statute, 
must be treated by the courts of admiralty, 
whenever they come before it as maritime 
liens, and were to be satisfied and. paid ofC 
in the order of the commencement of the 
suits; that, if it was deemed desirable to 
carry the case to Washington, he would now 
affirm the decree of the court below, from 
which the libelants could appeal to the su- 
preme court. This course seemed best to 
all concerned, and a decree was entered af- 
firming the decree of the district court, dis- 
missing the libel, with costs. An order was 
also made directing that the fund in ques- 
tion, being one-half of the proceeds of the 
ship, be brought up from the district court, 
and invested by the clerk of the drcuit 
court in the United States Trust Company. 

rOn appeal to the supreme court, the decree of 
this court was affirmed. 19 How. (60 U. S.) 
239. See note to Case No. 12,483b.] 



Case "No. 12,483d. 

SCHUCHARDT v. The ANGELIQUB. 

[N. T. Times, May 14, 1857.] 

Circuit Court, S. D. New York. May 13, 1857. 

Maritime Liens— Priority— Lien by State Law 
— Review of Decree of Distkibction. 

[1. In admiralty, maritime liens, although sub- 
sequently created, have priority over a mortgage 
duly recorded,] 

[2. No difference will be made in the enforce- 
ment of maritime liens between those created 



by state statute, and those given by the general 
maritime law.] 

[3. The circuit court will not review, upon pe- 
tition, a decree of the district court distributing 
the proceeds from the sale of a vessel under 
decrees for sale procured by holders of mari- 
time liens, when the purpose of the petition is 
to set up a priority over these liens, by one who 
declined to appear as claimant in the original 
suits.] 

In this matter, as will be recollected, some 
fifty or sixty libels were filed by material men, 
passengers, and others against the vessel, and 
decrees entered in many of them against her. 
The vessel was sold, and the proceeds brought 
into court. A libel was then filed by Schuch- 
ardt and Gebhard against one-half of the pro- 
ceeds, . claiming to be entitled to the same as 
mortgagees of one-half of the vessel, in, pref- 
erence to all others. Their claim was carried 
to the supreme court at Washington, and the 
decrees of the district and circuit courts, dis- 
missing the libel of Schuchardt and Gebhard 
with costs [Cases No. 12,483a and 12,483c] was 
there atfirmed [19 How. (60 U. S.) 239], that 
court holding that the only way they could 
have come in was by opening lie dea'ces in 
the district court, or by petition. The Ocean 
Material Association Company liiereupon filed 
a petition in this court, claiming to be sub- 
rogated to the rights of Schuchardt and Geb- 
hard, and asking that the court proceed to ex- 
amine the matter, and decree tliat they were 
entitled to one-half of the proceeds in court. 

Mr. Hamilton, for petitioners. 

Benedict, Burr & Benedict, in opposition. 

The matter coming up before the court this 
morning, NELSON, Circuit Justice, said that 
argument of the petition was unnecessary, as 
he should hold the law to be that a maiitime 
lien which attached to the rem was entitled to 
a preference over a mortgage, although the 
mortgage had been duly recorded; that no 
difference would be made between a lien 
given by a maritime law and one given by the 
local law of the state, if the latter was one of 
which a court of admiralty would take cog- 
nizance; that the lien creditors having obtain- 
ed decrees in the circuit court, this court would 
not review the decree upon a petition filed in 
the circuit court; that this would dispose of the 
petition, and accordingly the application of the 
petitioners must be dismissed. 



Case No. 13,484. 

SCHUCHARDT et al. v. LAWRENCE. 

[3 Blatchf. 397.] i 

Circuit Court, S. D. New York. Jan. 23, 1856. 

Customs Ddties— Liquors— Leakage— Protest. 

1. Where, on several importations of gin, the 
quantity which arrived was, through lealj- 
age, less than the quantity stated in the in- 
voice, and the collector exacted duties on the 
quantity stated in the invoice, which were paid 
under the following protests, written on the 



1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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face of the entries: "The actual gauge and 2 
per cent, claimed for leakage; " "the actual 
gauge and 2 per cent, claimed for wantage and 
lealvage;" "the actual gauge and 2 per cent, 
for leakage claimed on this entry," — lidd, that 
these protests were sufficient, under the act of 
February 26, 1845 (5 Stat. 727). 

2. The duty on brandies and other liquors is, 
under the decision in Lawrence v. Caswell, 13 
How. [54 U. S.] 488, to be assessed on the act- 
ual quantity which arrives in the United States, 
and no duty is to be paid on what leaks out 
during the voyage. 

[Cited in Balfour v. Sullivan, 17 Fed. 232.] 

This was an action [by Frederick Sehuch- 
ardt and another] against [Cornelius W. Law- 
rence] the collector of the port of New York, 
to recover back an excess of duties paid by 
the plaintiffs on sundry importations of gin. 

John S. ilcOuUoh, for plaintiffs. 
Benjamin F. Dunning, for defendant. 

INGERSOLL, District Judge. In the case 
of Lawrence t. Caswell, 13 How. [54 U. S.] 
488, the supreme com-t decided, that the duty 
of 100 per cent, ad valorem on brandies and 
other liauors, was to be assessed on the ac- 
tual quantity which arrived in the United 
States, and not on the quantity stated in the 
invoices; in .other words, that there should 
be no dutj' paid on that which had leaked out 
of the casks during the voyage. 

From May 1, 1847, to September 21, 1850, 
the plaintiffs imported into New York, on five 
different occasions, a certain number of pipes 
of gin. On each importation, there was a 
leakage of the gin. The duties charged and 
paid were on the quantity as stated in the in- 
voice, and not on the actual quantity which 
arrived in the United States. The excess of 
duties can be recovered back, provided there 
was a protest at the time of each payment. 
On two importations by the Angelique, one 
May 5, 1S47, and the other September 13, 
1K47, the excess of duties was paid under the 
following protest, written on the face of the 
entry: "The actual gauge and 2 per cent, 
claimed for leakage. Schuchardt & Geb- 
hard." On two other importations by the 
same ship, one May 28, 1S48, and the other 
September 28, 184S, the excess of duties was 
paid under the following protest, written on 
tlie face of the entry: "The actual gauge 
and 2 per cent, claimed for wantage and 
leakage. Schuchardt & Gebhard." On an 
importation by the same ship, February 5, 
ISiO, the excess of duties was paid under the 
foUoAving protest, written on the face of the 
entry: "The actual gauge and 2 per eent. 
for leakage claimed on this entry. Schuch- 
ardt & Gebhard." 

The question is upon the sufficiency of these 
five several protests. The act of Februai-y 
26, 1845 {5 Stat. 727), provides, that no action 
shall be maintained against any collector, to 
recover back duties paid, unless, at or before 
the payment of the duties, there was a pro- 
test in writing, signed by the claimant, set- 
ting forth distinctly and specifically the 
grounds of objection to the payment. The 



above protests are short. They are in writ- 
ing, and signed by the claimants. They were 
presented to the collector at or before the pay- 
ment of the duties. They claim that the col- 
lector should not collect duties on any quantity 
above the actual gauge. From them the col- 
lector would understand that they distinctly 
and specifically set forth, as a ground of ob- 
jection to the payment of the duties, that 
they were assessed, not only on the quantity 
which arrived in the United States, but on a 
greater quantity. The protests are, there- 
fore, sufficient. 

Judgment must be rendered for the plain- 
tiffs for the excess of duties, with interest 
from the time of payment. 



Case KTo. 1S,485. 

SCHUESSLER v. DAVIS. 

[13 O. G. 1011.] 

Circuit Court, N. D. New York. May 11, 1878. 

Patents — Reissue — Object of — Buckle Fasten- 
ings. 

1. The original patent being unnecessarily re- 
stricted, it was the object and the proper office 
of the reissue to correct this omission, so as 
to protect the patentee to the full extent of the 
invention. 

[Cited in Loercher v. Crandal, 11 Fed, 879.] 

2. It is tihe peculiarities of the case itself, and 
not of the method of fastening it to the strap, 
which is the valuable feature of the impx-ovc- 
ment, reissue No. 7,129. 

[Cited in Loercher v. Crandal, 11 Fed. 879.] 

This suit was brought [by Charles Sehuess- 
ler against Charles H. Davis] for infringe- 
ment of reissued patent No. 7,129, originally 
granted to R. Meyer, for "improved buckle 
fastenings," Januarj^ 19, 1867, and assigned 
to complainant. [The original letters patent. 
No. 61,628, were granted January 29, 1867.] 
The defendant claims to manufacture under 
patent originally granted him September 21, 
1869, and reissued March 7, 1876, No. 6,974. 

A, V- Briesen, for complainant. 
J. C. Hunt, for defendant 

WALLACE, District Judge, The descrip- 
tion, as well as the drawings and model ac- 
companying the original patent, clearly point 
out the invention claimed in the reissue. The 
improvement consists in a compact device 
embodying a loop, bottom plate, and buckle 
to be attached to a strap by rivets or an 
equivalent fastening. In my view^, the valu- 
able feature of the improvement does not con- 
sist in the method by which the ease is fas- 
tened to the strap, but in the case itself, as 
forming a loop and buckle combined, and its 
adaptability to being fastened by various 
methods to the strap. In the original patent 
the claim did not cover the combination of 
the buckle with the case, or, speaking more 
accurately, with the bottom plate of the shell 
of the case, but was limited to a combina- 
tion of the pins or rivets with the case. It 
was the object and the proper office of the 
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reissue to correct this omission so as to pro- 
tect tlie patentee to tlie full extent of his in- 
vention. It is urged that there is "vvant of 
novelty in the arrangement by -which the 
huclile is fastened upon the bottom plate of 
the shell. The evidence in support of this 
theory is unsatisfactory, and cannot prevail 
against the testimony of dealers introduced 
by the complainant and against the presump- 
tion afforded by the complainant's patent. 
I am not satisfied that the means described 
in complainant's patent for fastening the 
shell to the strap are an essential feature of 
his device, although evidently regarded as 
such by the patentee. If they are, there is 
reason to believe that the defendant has so 
far improved upon this feature in his device 
as to have made a patentable improvement 
instead of employing an equivalent. In' ei- 
ther ease the complainant must rely upon the 
second claim for the purposes of this action. 
As defendant has appropriated the combina- 
tion covered by that claim, there will be a de- 
cree declaring that claim infringed, and for 
an injunction and accounting accordingly, 
with costs. 

[For other cases involvinpr this patent, see 
Loercher v. Grandal, 11 Fed. 872; Sletal Stamp- 
ing Co. V. Grandall, 18 O. G. 1531.] 



Case "No. 1S»486. 

SOHULENBURG et al. v. HARRIMAN. 

[2 Dill. 398.] 1 

Circuit Court, D. Minnesota. 1872.2 

Grant — Constructios — Hailroas Ai d — Legai. 
Title to the Lanbs — Reverter— Replevin — 
Mingling Logs in Boom — Measure of Dam- 
ages. 

1. Land grant to the state of Wisconsin to 
aid in the building of railroads (11 Stat. 20), 
construed. 

2. The legal title to said lands is in the state 
in trust for the building of the railroads named. 

3. Such lands do not, ipso facto, revert to the 
United States, by mere failure to build the 
road within the period prescribed in the act of 
congress. To eflEect the forfeiture, some act on 
the part of the general government evincing 
an intention to take advantage of such failure 
is essential. 

4. The state has power to protect such lands 
from trespass, and may maintain replevin or 
trover for logs cut thereon- by trespassers. 

5. Under the legislation of Minnesota (Rev. 
St. Minn. p. 250), it is not necessary, to enable 
the state to maintain replevin where the ad- 
verse party has indistinguishably mingled logs 
cut upon such railroad lands with others bear- 
ing the same marli, and especially where he 
refuses, upon demand made . to recognize the 
riprht of the state, that the state shall trace, 
and identify each log, for which it asks a ver- 
dict, to have been cut upon the said railroad 
lands. 

6. Measure of damages under the statute in 
such cases stated. 

7. Stipulation, in replevin, construed. 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

2 [Affirmed in 21 Wall. (88 U. S.) 44.] 



(Case No. 12,486; SCHULENBURa 

This was replevin for a large quantity of 
saw-logs, and is* one of many similar cases 
pending in the court. The plaintiffs [Fred- 
erick Sehulenburg, Adolf Boeckeler and 
Louis Hospes] cut the logs upon odd sec- 
tions of the lands granted by congress "to 
the state of Wisconsin to aid in the construc- 
tion of railroads in said state," by act ap- 
proved June 3, 1856 (11 Stat. 20). This act 
provided "that the land hereby granted shall 
be exclusively applied in the construction 
of the railroad for which it is granted and 
selected, and shall be disposed of only as the 
work progresses, and shall be applied to no 
other purpose whatsoever." "That the said 
lands hereby gi-anted to the state, shall be 
subject to the disposal of the legislatm-e 
thereof for the purposes aforesaid, and no 
other;" and "shall be disposed of by said 
state only in the manner following— that is 
to say, a quantity of land not exceeding one 
hundred and twenty sections, and included 
within a continuous length of twenty miles 
of road, may be sold; and when the governor 
of said state shall certify to the secretary of 
the interior that any twenty continuous 
miles of said road are completed, then an- 
other like quantity of land hereby granted 
may be sold; and so, from time to time un- 
til said road is completed; and if said road 
is not completed within ten years, no fm-- 
ther sales shall be made, and the land un- 
sold shall revert to the United States." On 
the 5th day of May, 1864, congress "extend- 
ed" the above act of June 3, 1856, "to a 
period of five years from and after the pas- 
sage of this act," May 5, 1864 (13 Stat. 60). 
On the 10th day of March, 1869, the legis- 
lature of the state of Wisconsin passed an 
act of which the nineteenth section is as 
follows: "For the purpose of aiding in the 
consti-uction of the railway hereby incorpo- 
rated, the state of Wisconsin hereby grants 
and transfers unto the said company all the 
rights, title, interest, and estate, legal or 
equitable, now owned by the state in and to 
the lands heretofore conditionally granted 
to the Saint Croix & Lake Superior Rail- 
road Company for the construction of a rail- 
road and branches; and the said state of 
Wisconsin does further grant, transfer, and 
convey unto the said railway company here- 
by incoi*porated the possession, right, title, 
interest, and estate, which the said state of 
Wisconsin may now have or shall hereafter 
acquire of, in, or to any lands through gift, 
grant, or transfer from the United States, 
or by any act of the congress of the United 
States amending 'An act granting a portion 
of the public lands to the state of Wisconsin 
to aid in the construction of a railroad, ap- 
proved June 3, 1856,' and the act or acts 
amendatory thereof, or by any future acts 
of the congress of the United States grant- 
ing lands to the state of Wisconsin, so far 
as the same may apply to and in the con- 
struction of a railroad from Bayfield, in 
the county of Bayfield, in a southwesterly 
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ilirection, to the intersection of the main 
line of the Northern Wilconsin Railway, 
from the lake or river Saint Croix to Supe- 
rior, to have and to hold such lands, and the 
use, possession, and fee in the same, upon 
the express condition to construct the here- 
in described railway within the several 
terms and spaces of time set forth and spe- 
cified in the next preceding section of this 
act; and upon the construction and comple- 
tion of every twenty miles of said railway, 
the said company shall acquh'e the fee sim- 
ple absolute in and to all that portion of the 
lands granted to this state, in any of the 
ways hereinbefore described, by the con- 
gress of the United States, appertaining to 
that portion of the railway so constructed 
and completed." Laws Wis. 1869, p. 972. 
The said i-ailroad, nor any part thereof, has 
not been constructed by the said railway 
company; and congress has passed no act 
since May 5, 1864, above-mentioned, extend- 
ing the time for building the road beyond 
May 5, 1SG9; nor has it passed an act de- 
claring a forfeiture of the rights of the state 
under the said acts of June 3, 1856, and May 
5, 1864, or declaring that the lands had revert- 
ed to the United States by reason of the 
failure to complete the railroad by the 5th 
day of May, 1869. The legislature of Wis- 
consin passed an act to protect these lands 
from trespassers. The defendant, Samuel 
HaiTiman, is the agent of the state of Wis- 
consin, duly appointed and commissioned, 
and as such seized logs which had been cut 
by the plaintiff in 1870 upon said railroad 
lands; and thereupon the plaintiflE brought 
this action of replevin. The defendant 
claimed that the legal title to the logs was 
in the state of Wisconsin. The plaintiffs 
claimed: (1) -That the state of Wisconsin 
had no title to the logs, because the title to 
the lands from which they came had, be- 
fore the logs were cut, reverted to the 
United States; and (2) if the lands had not 
thus reverted, that the title thereto was in 
the said railroad company by virtue of the 
above-mentioned act of the state legislature 
of the 10th day of March, 1869. 

Brisbin & McGleur, for plaintiffs. 
O. K. Davis and Mr. Spooner, for defend- 
ant 

Before MILLER, Circuit Justice, and DIL- 
LON, Circuit Judge. 

PER CURIAM. 1. We hold that 'the legal 
title to the lands gi-anted by the act of June 
3, 1856, is, by virtue of that act, in the state 
of Wisconsin, in trust for the building of the 
railroad. 

2. That the lands had not reverted to the 
United States, there having been no judicial 
proceeding, no act of congress, and no other 
act of the general government, to take ad- 
vantage of the faihire to build the railroad or 
to declare the forfeiture. 

3. That the title to the lands could be dis- 



posed of by the state only in the manner pro- 
vided in the last section of the aforesaid act of 
congress of June 3, 1856, and that the state 
could not, before the building of the road, di- 
vest itself of the legal title to the lands, and 
that the act of the state legislatm-e of the 10th 
day of March, 1869, should not be construed as 
intended to have that effect. 

4. That as the legal title to the lands where 
the logs were cut was in the state of Wiscon- 
sin, it had authority to protect them from ti*es- 
passers, and it would be the owner of logs cut 
thereon by third persons without authority. 

After the testimony was concluded, the pre- 
siding justice charged the jury as follows: 

MILLER, Circuit Justice. This is an action 
of replevin. It is admitted by counsel that 
the plaintiffs obtained possession of the logs 
under a writ of replevin. It has been stipulat- 
ed by the parties that plaintiffs were hi the 
quiet and peaceable possession of the logs be- 
fore defendant seized them, and that defend- 
ant's seizure thereof, as to the manner of mak- 
ing it, was valid and legal. 

The stipulation as to the plaintiffs' "quiet 
and peaceable possession of the logs" is not an 
admission by the defendant that the plaintiffs' 
possession was rightful, or that the plamtiffs 
were the owners. These questions were left 
open by the stipulation, and are to be decided 
by the jury under the insti-uctions of the court. 

The presumption arising on the stipulation 
entered into between the parties is, that the 
logs were the plaintiffs' property; it makes 
out a prima facie case for the plaintiffs. That 
is its only effect It throws the burden of 
proof on the defendant, to show title or right 
of possession in himself. The defendant, as 
the duly commissioned agent of the state of 
Wisconsin, claims that the logs in dispute were 
cut on the railroad lands granted by congress 
to the state of Wisconsia, by act of congress 
of June 3, 1856 (11 Stat. 20), 

The legal title to these lands, and the logs 
cut thereon without authority, is in the state 
of Wisconsin. Evidence has been offered by 
the defendant with a view to show that the 
plaintiffs cut logs on said lands, and that they 
were mingled with a large quantity of other 
logs having the same marks, belonging to tlie 
plaintiffs, and werem this condition while in 
the boom at Stillwater and when seized by 
the defendant. 

The plaintiffs insist that the defendant can- 
not recover except so far as he tiaces and iden- 
tifies each log for which he asks a verdict, 
to have been cut upon the said railroad lands 
However it might be at common law, we in- 
struct you that under the legislation of this 
state— where the logs were seized by the de- 
fendant and replevied by the plaintiffs (Rev. 
St. Minn, p. 250)— and the decisions of the courts 
in the lumber regions applicable to such conti'o- 
versies, that it is not necessary that the de- 
fendant should trace and identify each log; 
that is, if you are satisfied from the evidence 
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that the plaintiffs cut logs on the said railroad 
lands, -n'ithout authority from the state, and 
that these logs, thus cut, were driven by the 
plaintiffs down the river into the hoom at Still- 
water, in this state, and mingled with other 
logs belonging to them, bearing the same 
marks, so that the two classes of logs could not 
be distinguished, then the defendant had at 
least a right, especially after demand of the 
plaintiffs, to get from that boom a quantity 
of said logs equal to those which he shows 
were cut by the plaintiffs on said railroad lands. 
If you find for the defendant, the measure 
of his damages (under the statute of the state 
relating to replevin) will be the value of the 
logs thus traced by the defendant from the 
railroad lands to the boom at Stillwater, and 
of which defendant was in possession (as stip- 
ulated) when the suit in replevin was com- 
menced. 

NOTEJ. Verdict for defendant for $16,809.- 
97, upon which judgment was entered, and a 
writ of error taken. [The supreme court af- 
firmed the judgment of this court. 21 Wall. 
(88 tr. S.) 44,] The other cases, by stipulation, 
abided the result of this. By the statute of 
Minnesota, mentioned in the charge, it is pro- 
vided: 

"Sec. 39. In all cases of wrongful or unlaw- 
ful taking, detention and conversion of logs or 
timber, and intermingling the same with other 
logs and timber so they cannot be identified 
and separated therefrom by the owner, the 
rule of the common law applicable to the case 
of a wrongful and fraudulent confusion of 
goods, shall govern in determining the right of 
property in respect to said logs and limber," 

"Sec. 40. In cases where logs or timber bear- 
ing the same mark, but belonging to different 
owners in severalty, have, without fault of any 
of them, become so intermingled that the par- 
ticular or identical logs or timber belonging to 
each cannot be designated, each of such owners 
may, upon the failure of stny one of them hav- 
ing the possession, to make a just division 
thereof after demand, bring and maintain 
jxgainst such one in possession an action to re- 
cover his proportionate share of said logs or 
timber, and in such action he may claim and 
have the immediate delivery of such quantity 
of said mark of logs or timber as shall equal 
his said share, in like manner and with like 
force and effect as though such quantity em- 
braced his identical logs and timber, and no 
other." Rev. St. Minn. c. 32, p. 250. 

Before settiing the foregoing charge, the 
state decisions in Michigan, Wisconsin, and 
Minnesota, in respect to mingling logs or suf- 
fering them to become mingled with others, 
were examined. Steams v. Raymond, 26 Wis. 
74. Construction of congressional land grant 
in favor of the Union Pacific Railroad Com- 

any, see Union Pac. R. Co. v. Watts LCase 
^^0. 14,385]. 
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Case No. 1S,487. 

SOHULENBURG- v. KABUREOK et al. 

[2 Dill. 132.3 1 

Circuit Court, E. D. Missouri. 1873. 

BAKKisoPTor — ^Fraodolext Sale — Duty of Pur- 
CHASEu TO Make Inquiry. 

1. Where a joint purchase of property is 
made by two persons, in contravention of the 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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bankrupt act [of 1867 (14 Stat. 517)], the re- 
covery by the assignee in bankruptcy may be 
against both for the full value of all the prop- 
erty, though the purchasers may have been in- 
terested in different proportions. 

2. What circumstances will put the purchaser 
upon inquiry as to the bona fides of a proposed 
sale, and the degree of inquiry that is requisite, 
considered. 

Writ of error to the district court of the 
United States for the Eastern district of Mis- 
soifri. 

The action was one by the assignee [Ru- 
dolph Schulenbm'g], under section 35 of the 
bankrupt act, to recover the value of prop- 
erty alleged to have been fraudulently sold by 
the bankrupt to the defendants, Conrad Keh- 
ler and George Kabureck, In their answer, 
the defendants admit "that on, etc., they pur- 
chased from the said William Hartman (the 
bankrupt), in satisfaction of a debt owing by 
said Hartman to the defendant Kabureck, of 
$700, and of another debt owing by Hartman 
to the defendant Kehler, of §300, the property 
mentioned in the petition;" but they deny the 
fraud, etc., imputed to them. AH of the evi- 
dence is in the record, and it shows that Hart- 
man, the bankrupt, was the lessee and proprie- 
tor of* a boarding house, and saloon connected 
with it, in St. Louis; that he was indebted 
to various persons, and among others, to thQ 
defendants; that the defendants purchased all 
the property of the bankrupt in the boarding 
house and saloon for ?1,000, which was paid 
for by their debts against him, unless it may 
be that Kehler paid §300 in money; that this 
was all the property that Hartman had, ex- 
cept money on his person; that he absconded, 
and that the defendants had both admitted 
that they made the purchase "to save them- 
selves." The defendants, one of whom was 
a butcher, and the other a grocer, did busi- 
ness near Hartman and supplied him, the one 
with meat, and the other with groceries and 
liquors. On the trial the defendants excepted 
to the instructions given by the court to the 
jury, and a verdict and judgment having been 
rendered against them, [case unreported,] they 
bring the case into this court by writ of error. 

F. & L. Gottschalk, for plaintiffs in error. 
Slayback & Haussler, for defendant in error, 
the assignee. 

DILLON, Circuit Judge. That the defend- 
ants' purchase is one which cannot stand, un- 
der the bankrupt act, as against the assignee, 
is very dear upon the admitted facts and un- 
disputed testimony. The judgment should not, 
therefore, be reversed except for errors of law, 
occurring on the trial, prejudicial to the de- 
fendants. On the ar^ment two such errors 
are urged, which will briefly be noticed: 

1. One of the defendants paid 5300 and the 
other $700 of the purchase money. The $700 
was confessedly paid by a debt owing to the 
purchaser by the bankrupt, and the answer 
admits the same as respects the $300 paid by 
the other defendant, and he is concluded on 
this point by the admission in the pleadings. 
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The answer, the testimony, and the bill of sale, 
show a joint purchase by the defendants of 
Hai'tman's property. The couit charged the 
jury "That if these two defendants purchased 
the property together, the consequences result- 
ing to the one are the same as to the other." 
It is urged that the court erred in this, and 
that the jury ought to have been allowed to 
find separate verdicts or amounts against the 
defendants, proportioned to the sums which 
they respectively paid for the property. But 
as they bought the whole property togetlier, as 
a joint purchase, the instruction of the court 
is manifestly correct. 

2. The court, in substance, also instructed 
the jury that the fact that the sale by tlie 
bankrupt to the defendants was out of the 
usual course of business, was prima facie evi- 
dence of fraud, and that the law devolved up- 
on the defendants the burden of proof to show 
that the sale was fair, and that they had made 
diligent inquiries as to the solvency of Hart- 
man before purchasing. The objection made 
to this charge is to that portion which requires 
that they should have made diligent inquiries. 

The degree of inquiry which devolves as a 
duty upon a person who proposes to make a 
purchase out of the usiial course of the busi- 
ness of the seller depends upon the circum- 
stances of the particular transaction. Such a 
pei-son must, in all cases, make a reasonable 
inquiry as to the right of the seller to make 
the proposed sale. In the ease before us there 
were other circumstances showing that the de- 
fendants' purpose was to obtain a preference, 
and the charge of the court must be looked at 
in the light of the case before it. And we 
think the case was such as to justify the court 
in saying that it was the defendants' duty to 
make diligent in'quiry as to the right of the 
bankrupt to make the proposed sale. At all 
events, upon the facts known to the defend- 
ants, the proposed sale was in contravention 
of the bankrupt law, and the defendants were 
not prejudiced by the instruction. 

The judgment is affirmed. 

Affirmed. 

As to degree of diligence on the part of a 
purchaser out of the usual course of business, 
see opinion of the supreme court of the United 
States in Walbrun v. Babbitt [16 Wall. (83 U. 
S.) 577] December term, 1872, aflBrming judg- 
ment of the circuit court [Case No. 6^]. 
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Case No. 1S,488. 

SCHULTZ V. BOSMAN. 

[5 Hughes, 97.] 

District Court, D. Maryland. Nov. 1, 1879. 

AdMIUALTY — JOKISDICTION — LiBEL IX PERSONAM 

— Shipping — Authority op Mastek — 
Vessel ix Home Port, 

[1. A court of admiralty has jurisdiction to 
enforce tlie liability of the owner of a vessel 



for materials and supplies, by libel in personam, 
without regard to the existence of a lien on 
the vessel for such materials and supplies.] 

[2. The master of a vessel has authority to 
bind the owner for repairs and supplies, not un- 
usual in amount and necessary for the vessel, 
even when she is in her home poi-t, if the owner 
does not reside at such porti, and is not witli- 
in easy access of it.] 

[3. The master of the schooner C, a vessel 
registered in the district of Maryland, while 
she was lying at Baltimore, purchased, on the 
credit of the owner, a pair of side lights and 
a fos bell, which were necessary for the navi- 
gation of the schooner. The owner resided in 
Crisfield, Md., a place not easy of access from 
Baltimore. Held, that the master had author- 
ity to bind the owner.] 

[This was a libel hy Alexander H. Schultz 
against Edward Bosnian, owner of a domestic 
vessel, for supplies purchased by the master.] 

MORRIS, District Judge. This is a libel in 
personam against the owner of the schooner 
Clara, of Crisfield, Md., to recover for supplies 
furnished the schooner by dh-ection of the mas- 
ter while she was lying in the port of Balti- 
more; the owner being a resident of Somerset 
county, Maryland. The sale and delivery of the 
articles for the payment of which this action 
was brought was fully proved; tbey were prin- 
cipally a pair of side lights and a fog bell fur- 
nished the schooner Clara, and were articles 
necessary for her navigation, indeed without 
Hiose just mentioned she would have been 
liable to serious penalties under the United 
States Revised Statutes. They were purchased 
by the master upon the credit of the owner; 
and this suit is resisted upon the ground that 
the schooner being a vessel registered in Mary- 
land was, when lying at Baltimore, in a home 
port, and that the master had not tlierefore 
authority to bind the owner for repairs or sup- 
plies. 

It cei-tainly has been held that the master has 
not usually authority to pledge the credit of 
the owner for necessary repairs made at tlie 
home port where the owner resides and can 
be consulted and can personally interfere, 
unless the owner has held out the master as 
having such authority or has ratified his con- 
ti-acts. The reason of this is, tliat the founda- 
tion and nature of the authority of the master 
arises from the requirements of the peculiar 
and responsible duties of his position, and his 
authority must be commensurate with those 
duties; when the reason for his authority dis- 
appears, then his authority ceases. Therefore 
the authority of the master to bind the owners 
of the vessel is more extensive abroad than in 
a home port. In foreign ports (and ports of 
states other than those where the vessel be- 
longs are for that purpose considered foreign 
ports) it is uniformly held that the master has 
authority to contract on the credit of tbe owner 
for such supplies and repairs as are reasonably 
fit and proper for the ship and the voyage. 
This authority arises from the necessity of pro- 
curing the supplies, the absence of the owner, 
and the presumption that if he had been con- 
sulted he would as a prudent man have pro- 
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cured them, and would not have allowed tLe 
voyage to be broken up or the ship to suffer 
for want of them. 

It is only so far and just to the extent that 
the reason and necessity for such authority 
ceases in a home port that the authority of 
the master is restricted. It is no inflexible 
rule arising from statutory legislation or any 
question of jurisdiction, and the restiiction 
should not be pushed further than the reasons 
of it require. When therefore, although the 
port where materials oi supplies are furnished 
may be in one senst: a home port, if it is not 
the port where the owner resides and if he is 
not within easy access of it, and the repairs or 
supplies are not unusual 19 amoimt and are 
such as a reasonable and prudent owner would 
have sancfcioped if present, I think the master 
must be held to have power to bind the owner. 
Of course the supplies and repairs which are 
reasonably fit and proper under such circum- 
stances for the master to contract for upon the 
credit of the owner without consulting him are 
much more restricted as to kind and amounts 
than would be the case in a forei.gn port, and 
greater caution and inquiry in giving the credit 
should be exercised by the material man before 
furnishing them. 

In the case under consideration the owper 
lived at Crisfield, a place not of easy access 
from Baltimore, and the supplies were such as 
were indispensable to the navigation of the ves- 
sel, and they were furnished on the credit of 
the owner, the master having no credit. They 
were not provisions to be consumed by the 
crew, but articles which went to the equipment 
of the vessel, and the owner presumably got 
the benefit of them. 

It was suggested by the respondent that he 
should not be held liable as owner of the ves- 
sel because he had agreed with his brother, 
who was master, to sell the vessel to him; 
but it is conceded that he continued to be the 
registei'ed owner and that his brother not be- 
ing able to pay for the vessel, the agreement 
of sale was subsequently rescinded between 
them, no change having been made in the reg- 
istry. Having held himself out to the public 
as owner, and having put in his brother as 
master and suffered him to remain without 
notice of any change, no such private under- 
standing between them which they could set 
up or rescind at pleasure and without notice to 
anyone, can affect the rights of the libellant. 

In the argument of this case a question has 
been raised as to the jurisdiction of this court 
to entertain an action in personam for such a 
cause of action where there is no privilege or 
lien in rem on the vessel. It was argued with 
■gi'eat earnestness and with many references to 
authorities, and as the question is an important 
one, applying to many cases pending in this 
court, I have considered it with care, although 
I never supposed there could be doubt with re- 
gard to it at this day. It was asserted that 
by decisions with regard to jurisdiction of ad- 
miralty eomrts and particularly by Dr. Lush- 
ington, the doctrine had been established that 
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, no suit could ever be maintained against the 
ship if the owners were not personally liable, 
and vice versa that in no case where the ship 
was not liable could the owners be held in 
personam; and that this doctrine had been 
recognized by the supreme court in the chan- 
ges they have from time to time made in the 
twelfth admU-alty rule, and by the opinion de- 
livered by air. Justice Johnson in Ramsey v. 
Allegre, 12 Wheat. [25 U. S.] 613. 

I do not find this proposition supported by 
the weight of authority in this country. Mr. 
Justice Story, delivering the decision of the 
supreme court in The General Smith, 4 
Wheat [17 U. S.] 438, says : "No doubt is enter- 
tained by this court that the admiralty right- 
fully possesses a general jurisdiction in cases 
of material men, and if this suit had been a 
suit in personam there would not have been 
any hesitation in sustaining the jurisdiction 
of the court." And he then proceeds to dis- 
miss the libel in rem, because being a do- 
mestic vessel the material man had no lien 
upon the ship. In the opinion delivered in 
1S27 by Mr. Justice Johnson in Kamsey v. 
Allegre [supra], speaking for himself, but not 
for the coui*t, they having put their decision 
upon a different ground, he repudiates the doc- 
trine just above quoted from the opinion of 
Mr. Justice Story, and in a most learned and 
lengthy discussion endeavors to establish the 
doctrine contended for by counsel in this 
case, but I do not find that his views have 
ever been sanctioned or approved by the 
com-t in any subsequent case; on the con- 
trary, it is apparent that they have eon- 
stantiy taken for granted that such was not 
the law governing admkalty practice and ju- 
risdiction in this country. Chief Justice Ta- 
ney, thirty-four years later, delivering the 
opinion of the supreme court in the year 1861, 
in the case of The St. Lawrence, 1 Black [66 
U. S.] 529, said: "In the case of a foreign 
vessel the repairs and supplies are presumed 
to be furnished on the credit of the vessel, 
but in the case of a domestic vessel the sup- 
plies are presumed to be furnished on the 
personal credit of the master or owner, and 
where the local law gives the party no lien 
he must seek his remedy against the person 
and not against the vessel. In either case 
the contract is equally within the jurisdiction 
of a court of admiitilty." In 1874, in the ease 
of The Lottawanna, 21 WalL [88 U. S.] 559, 
Mr. Justice Clifford in his dissenting opinion 
says: "Contracts or claims for sei-vices or 
damage purely maritime and concerning 
rights and duties appertaining to commerce 
and navigation are properly cognizable in ad- 
miralty, and this without regard to whether 
by the maritime law a privilege or lien is giv- 
en upon the ship or not, and it is beyond dis- 
pute that a contract for necessary repairs or 
supplies is a maritime contract whether the 
vessel was at home or abroad when the re- 
pairs or supplies were made." 

I think it is clear that the action in perso- 
nam is the general remedy in admiralty of 
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the material man in all cases, he having also 
in certain cases and subject to certain limita- 
tions a further and more effective remedy by 
virtue of a lien on the ship. 1 Oonk. Adm. 
76. The ground of the action is in the lia- 
bility of one person to respond to another and 
the court may enforce it against the person 
or against a particular portion of his property 
or against his property generally as the law 
may have provided the right. Ben. Adm. § 
304. See, also, sections 269 and 270. 

One very gi'eat reason for denying the 
maritime lien or privilege on the ship in case 
of domestic I'epairs and supplies (unless giv- 
en by the local law which usually requires 
notice to be given by recording) is that it is 
a secret lien and that the rights of persons 
who invest their money in the piurehase or 
loan money on mortgages of such ships are 
put in jeopardy, but there is no such objec- 
tion to a right of action against the owner m 
personam. The very ground upon which a 
lien or privilege upon the ship is given in a 
foreign port is that the master was not able 
to procure the supplies upon the credit of the 
owner. If the claimant of a ship libelled by 
a material man can show that the master 
could have obtained the supplies and repairs 
on the credit of the owner and that the ma- 
terial man knew such to be the fact then the 
libel in rem cannot be maintained, but a libel 
in pei-sonam against the owner could be. 

So far as I can find, although from time to 
time the attempt has been made to fasten 
such a doctrine upon the admiralty courts of 
this country, at no time has it ever been held 
that their jurisdiction is restricted to oases 
in which there is a right to proceed in rem. 
The quotations I have made from decisions 
of the supreme court show that whatever 
may have been at times the individual views 
of dissenting justices the court has always 
xipheld the contraiy doctrine. It is an error 
I thinii: to suppose that the twelfth admiralty 
mle gives it recognition. In the rule of 1844, 
the proceeding in rem was allowed in cases 
of domestic ships where by the local law a 
lien is given. The rule is silent as to the ac- 
tion in personam, but the action in personam 
was not forbidden. It was in fact constantly 
used. By the rule of 1859 the proceeding in 
rem was disallowed and that is the whole 
efEect of the alteration. The rule of 1872, is 
general in its terms, giving to all material 
men, whether against foreign or domestic 
ships, their option to proceed either in rem 
or in personam. But of course only where 
under the law in admiralty they have the 
right. The changes in the ru!e never pro- 
posed to give or to take away any right, but 
merely to declare that if the material man 
under the state law had a lien on the ship he 
might proceed or that he should not proceed 
to enforce it in admiralty. 

The doctrine in this point declared by Dr. 
Lushington to be the law of the English ad- 
mu-altj" courts as well as the other question 
to be decided in this case are fully discussed 



by Judge Shipman, in the ease of Fox v. Holt 
[Case No. 5,012]. He says: "Some of the ar- 
ticles charged for are of a character pertain- 
ing to what may be called the furniture and 
implements for necessary and permanent use 
on board the vessel." They were articles re- 
quired for immediate use and though furnish- 
ed at a home port it was at a place 20 miles 
distant from the residence of the principal 
owner. Such articles immediately needed 
for cm-rent use I think the master could in 
the absence of funds in his hands obtain 
even in a home port at this distance from 
the owner upon the credit of the owner. 

It is laid down by Dr. Lushington in the 
case of The Druid, 1 TV. Rob. Adm. 391, 
that no suit could be maintained against the 
ship if the owners were not liable, and that 
if the ship is not liable the owners are not, 
and vice versa. It is clear that the master 
can create no lien on the ship for repairs in 
the home port where her owners reside un- 
less it is recognized by the law of that state; 
but can he not bind the owners personally? 
The authorities are not uniform or consistent 
but they undoubtedly imply exeeptious to the 
mle laid down by Dr. Lushington, and their 
general tendency is to support the doctrine 
that the owners are personally responsible 
for such repairs and supplies ordered by the 
master, as are reasonably fit and proper and 
apparently necessary to enable the vessel to 
navigate the sea and perform her voyage in 
safety, though obtained in a home port, and 
especially in one at some distance from that 
at which the owners reside. 

I will sign a decree in favor of the libellant 
for the amount claimed and costs. 
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Case "No. 12,489. 

SCHULZE V. BOLTING. 

[8 Biss. 174; i 17 N. B. R. 1G7.] 

District Court, W. D. Wisconsin. Feb. 13, 
1878. 

Baskruptcy — Mortgage to Secure Future Ad- 
vances — Correction of Mistake. 

1. A mortgage to secure future advances is 
srood as against the assignee in bankruptcy for 
the amount of advances actually made thereon. 

2. A mistake in the description of the prem- 
ises in such mortgage may be correcttHi ji.s 
against the assignee to the same extent as 
would have been allowed against the mort- 
gagor. 

In bankruptcy. 

T. L. Kennan, for plaintiff. 
Cox & Rogers, for defendant. 

BUNN, District Judge. On the 24th of No- 
vember, 1876, Henry Bolting filed his peti- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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tion to be declared a bankrupt, and on tbe 
same day -tvas declared a bankrupt by this 
court, and the plaintiff, F. W. Schulze, on 
the 5th of December thereafter was ap- 
pointed assignee, and the estate of the bank- 
rupt duly assigned to him. Afterwards, on 
the 15th day of February, 1877, Francis 
Bolting, the defendant in this suit, com- 
menced an action in the state court, to cor- 
rect a mistake in the description of prem- 
ises contained in a mortgage upon real es- 
tate in Portage City, "Wis., executed by Hen- 
ry Bolting and wife, to him, September 27, 
1875, for the sum of $4,000. 

This action is brought to set aside that 
mortgage on the ground that it was obtained 
and given to hinder and delay creditors, and 
was without consideration. The evidence 
fails entirely to show any fraud or want of 
consideration in the giving of the mortgage. 
On the contrary, it is proven that at the 
time the mortgage was given Henry Bolting 
was indebted to Francis in the sum of 
$779.14 for goods theretofore sold by Fran- 
cis to him. The mortgage was given to se- 
cure the balance of indebtedness and also 
future advances of goods to be made by 
Francis to Henry. On September 30, three 
days after the mortgage was given, Francis 
Bolting sold and advanced to Henry on the 
strength of this mortgage goods to the 
amount of $959.81, making an indebtedness 
of $1,738.95, for which the mortgage is a 
valid security. 

The mistake in the description of a portion 
of the property mortgaged is clearly prov- 
en, but it is insisted that this mistake can- 
not be corrected as against the assignee of 
Henry Bolting. This is a mistaken view. 
The assignee is not in the situation of a 
purchaser for value without notice. He 
simply succeeds to the rights of Henry Bolt- 
ing and his creditors, and takes the 'actual 
interest which Henry Bolting and his cred- 
itors had in the property at the time of the 
filing of the petition, subject to all legal and 
equitable claims of other persons. He is in 
no better position than they would be to de- 
fend against an equity like this. And it is 
clear law that as against Henry Bolting, 
his heirs or personal representatives, and as 
against Ms creditors, even judgment cred- 
itors whose judgments are a lien on the 
land, such an equity must prevail. Such a 
special equity and charge upon the land 
will prevail as against the general lien of 
the judgment. 1 Story, Eq. Jur. § 165; On- 
tario Bank v. Mumford, 2 Barb. Ch. 596; 
Cook V. Tullis, IS "Wall. [85 U. S.] 332; 
:Mitchell V. Winslow [Case No. 9,673]; Kelly 
V. Scott, 49 N. Y. 595; Spackman v. Ott, 65 
Pa. St 131; Khoades v. Blackiston, lOG 
Mass. 334; TVinsor v.' Kendall [Case No. 17,- 
886]; Donaldson v. Farwell [93 U. S. 631]; 
Coggeshall v. Potter [Case No. 2,955]; Hayes 
V. Dickinson [9 Hun, 277]. 

As the mistake is set out in the answer 
and clearly proven, although no affirmative 



relief is sought by the defendant, I see no 
objection to his amending his answer or 
filing a cross bill praying for such relief, 
and taking a decree for the reformation of 
the mortgage. This course may save the 
expense of another action for that ptu^pose. 
There must also be a decree for a perpetual 
injunction restraining the furtlier prosecu- 
tion of the action brought in the state court. 
If such actions were allowed to be prose- 
cuted in the state court, it would lead to 
endless delay and complication in the set- 
tlement of the estate in this court The de- 
fendant proved up his claim in this court in 
the bankruptcy proceedings, and all the dif- 
ference between the situation of his case 
and the unsecured creditors is, that he will 
be entitled to preference of payment out of 
the funds realized from the sale of the 
mortgaged property. And if any action to 
foreclose the mortgage becomes necessary, 
that action should be prosecuted in this 
court by leave of the court first obtained, 
but probably no such action will be neces- 
sary. Phelps V. Sellick [Case No,' 11,079]; 
Whitman v. Butler [Id. 17,579]; Markson v. 
Haney [47 Ind. 31]; Clifton v. Foster, 103 
Mass. 233. 

Decree to be entered in accordance with 
this opinion. 
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INSUKASCB — Life— Failure to Pat Premiums— 
KiGHT TO Demand Paid-Up Policy 
— Re-Esamisation. 
A ten-premium life policy for $2,000 contain- 
ed the conditions that after two annual pay- 
ments were made the insured could have a paid- 
up policy for an amount equal to as many 
tenths of the original policy as he had paid 
premiums. Failure to pay any of the annual 
premiums when due worked a forfeiture. It 
was the custom of the defendant to restore 
forfeited policies within thirty days on the pres- 
entation of a certificate of good health, and 
within sis months on satisfactory medical ex- 
amination. On November 3, 1871, the insured 
made a tender of premium due May 16th, which 
was refused unless he would make a new ap- 
plication and pass a new medical examination, 
which he jEailed to do. Insured died December, 
1871. Plaintiff claimed a paid-up policy of 
81,000,— five annual premiums having been paid, 
-^r the whole amount she was entitJed to, as 
might appear from the facts on trial. Held, 
that she was not entitled to recover, because (1) 
there never was any demand for a paid-up 
policy, or offer to surrender the old one; (2) 
because the insured failed to present a certifi- 
cate of good health up to the time of his death; 
(3) because he failed to pass a satisfactory new 
medical examination. 

The plaintiff [Elizabeth F. Schumacher] in 
the above cause sued upon a policy of insur- 
ance for the sum of $2,000, issued by defend- 
ant May 13, 1866, upon the life of her bus- 
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band, who died in December, 1871. The pol- 
icy was upon what is known as the "ten-year 
plan," and the insured had the right at any 
time after the payment of two annual pre- 
miums upon his policy, and upon surrender- 
ing the same (no default haying been made 
in the payment of premiums), to demand a 
paid-up policy for an amount which should 
bear the same proportion to $2,000 as the 
number of premiums paid bore to ten pre- 
miums. The policy also provided that fail- 
ure to pay any annual premium when due 
should work a forfeiture. Plaintiff asked 
judgment in her petition for either the 
amount of a paid-up policy for $1,000, or for 
the whole amount of the policy sued on, as 
it might appear from the facts she was en- 
titled to. Upon the trial it appeared: That 
the insured died in December, 1871, having 
paid five annual premiums on his policy, the 
first four having been paid on or before the 
days when they feU due, respectively, and the 
last having been paid August 17, 1870, and 
about three months after it fell due. That 
it was the custom of the defendant In the 
prosecution of its business to receive pre- 
miums on its policies at any time within 
thirty days after the time for payment had 
l^assed, and the policies were restored. upon 
presentation of a health certificate, and at 
any time within six months after forfeiture 
upon a medical examination. That before de- 
fendant received the fifth annual premium 
from deceased, it had required of him, and 
he had given, the usual health certificate, 
and that at no time had the deceased de- 
manded a paid-up policy, or offered to sur- 
render his, the original one. It further ap- 
peared that on November 3, 1871, the de- 
ceased, through a friend, made a tender to 
defendant of the premium due May 16, 1871, 
but that he did not at that time, or any time 
before his death, tender a health certificate; 
and it also appeared that about the middle 
of the month of November, previous to the 
death of the insured, defendant offered to re- 
new his policy on condition that he would 
make a new application, pass a satisfactory 
medical examination, and pay his premium, 
all of which he failed to do. 

Geo. P. Strong, for plaintiff. 

Hitchcock, Leibke &, Player, for the com- 
pany. 

Upon these facts THE COURT (DILLON, 
t.'ireuit Judge) instructed the jury that the 
plaintiff was not entitled to recover: (1) Be- 
cause there never was any demand for a 
paid-up policy, or offer to surrender the pol- 
icy sued; (2) because, after the premium was 
due, Jlay 16, 1871, and when on November 3, 
1871, paj-ment was tendered, no health certifi- 
cate was tendered, nor was any such certifi- 
cate tendered at any time previous to the 
death of the assured; and (3) because when, 
subsequent to said November 3d, a proposi- 
tion was made to renew on condition that the 
assured should make a new application and 
pass a satisfactory medical examination and 



pay said premium, he failed to comply with 
any of said conditions. 

Upon the giving of this instruction the 
plaintiff submitted to a nonsuit. 
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Case No. 1S,491. 

In re SCHUMPERT. 

[8 N. B. R. 415.] 1 

District Court, N. D. Mississippi. 1873. 

Bankhoptoy — Failure to Keep Books — Gitow- 
iNG Crops— Fifty Feb Cent, ^lause. 

1. Where a bankrupt, after March, 1867, fails 
to keep proper books of account, such books as 
will enable an ordinary bookkeeper to determine 
his true financial condition, — ^his discharge will 
be refused. 

[Cited in Re Archenbrown, Case No. 505.] 
[Cited in brief in Re Howard, 59 Vt. 595, 10 
Atl. 719.] 

2. Growing crops unmatured should be en- 
tered by the bankrupt on his schedule of per- 
sonal property. 

3. For a debt contracted in 1863, a note was 
given at twelve months, and each year there- 
after until 1870 — the old note was taken up and 
a new note given, the last note given in 1870. 
Heid, this was not a debt contracted prior to 
January 1, 1869, but comes under the fifty per 
cent, clause. 

In bankruptcy. 

HILL, District Judge. This cause is sub- 
mitted upon the exceptions and specifications 
filed bj' T. L, Schumpert, a creditor who has 
proved his debt, against the discharge of said 
bankrupt, answer and proofs. The specifica. 
tions number from one to nineteen. The an- 
swer denies each and every allegation con- 
tained in these specifications, the only ques- 
tion being whether or not the bankinipt is 
entitled to his discharge. If any one of the 
specifications, being sufficient to refuse the 
discharge, is sustained by the proof, the con- 
sideration of the remaining specifications 
will become unnecessary, and only such will 
be considered as may be thought necessary 
as affording rules in similar cases. There- 
fore, as most easy of a satisfactoiy solution 
of the question for decision, the sixth speci- 
fication and proof thereon will first be con- 
sidered. This specification is in the follow- 
ing words: "Because said bankrupt, being 
a merchant and tradesman, has not, subse- 
quently to the passage of this act, kept prop- 
er books of account, in this: that he has not 
kept an invoice book; that he has not kept 
a cash book, a blotter, a day book, journal, 
ledger, or any other books of account, show- 
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ing the condition of bis business, at any time 
since the 2d of March, 1867." The bank- 
rupt has, in obedience to the order of the 
court, filed three books, which he admits are 
all the books kept by him; these books show 
that he carried on the business of a merchant 
and tradesman from a period before the 2d 
of March, 1867, to the 1st of Januaiy, 1870. 
These books are more memorandums than 
books of account, and were kept in such a 
manner that neither the bankrupt nor any- 
one else can from them make any correct 
estimate of the condition of the business at 
any time during this period. 

The bankrupt act wisely provides that mer- 
chants and tradesmen who purchase and sell 
upon credit, and who may become applicants 
for the beneficent provisions of the law, shall 
keep proper books of account, so as at any 
time to exhibit to those dealing with them 
and giving them credit, the condition of their 
pecuniary affairs, and upon a failure so to 
do, as a penalty for such neglect withholds 
from them the discharge to which they 
would othei*wise be entitled. This being in 
the nature of a penalty only applies to trans- 
actions after the passage of the law [of 1867 
(14 Stat. 517)]. This requirement is impor- 
tant for another reason, and that is, to en- 
able the assignee to understand from the 
books the condition of the estate, and to 
properly settle it up. The question of a 
fraudulent intent in omitting to keep the 
proper books, is not involved; it is simply 
the omission "to do that which is required 
and for the reasons stated. This is evident, 
from this provision of the act itself, without 
reference to the judicial construction placed 
upon it; were, however, such construction 
necessary, to maintain this position, it will 
be found in the decisions referred to by Mr. 
Bump, in his treatise on the bankrupt law 
and proceedings under it jfpages -^8 and 
429). It is unimportant in 'what particular 
form the books are kept, or in what kind 
of books, if they are sufficient to exhibit the 
true financial condition of the merchant or 
tradesmen. Ordinarily there is an invoice 
book showing the purchases, a day book 
showing the daily sales, a cash book show- 
ing the cash received and cash paid out, a 
ledger and journal; but these different ac- 
counts, if the business is small, may be kept 
in the same book, but the accounts, wheth- 
er kept in one or more books, must exhibit 
the financial condition of .the merchant or 
tradesman. The books in this case failing 
to make such exhibit, for this reason, if there 
were no others, I am not at liberty to grant 
the discharge. 

The fix'st specification raises a question on 
which I am asked by counsel to decide, and 
whilst I had supposed there was no doubt 
upon the subject, and have adopted rules reg- 
ulating proceedings in relation to it, as it is 
the first time it has been judicially raised, 
and as it is one which may be of impoilanee in 
similar cases, will be considered. And that 



Is, did the growing or ungathered crop of com, 
cotton and potatoes, pass to the assignee under 
the assignment, and should they be placed up- 
on the schedules as personal property? The 
first specification avers that the bankrupt did 
have in his possession, and own, and hold, as 
his own property, a crop of corn, cotton and 
potatoes raised on his farm, and most of which 
was ungathered when he filed his petition 
praying to be declared a bankrupt on the 26th 
day of September, 1870, which he failed to 
place on his schedules, and afterwards gather- 
ed and appropriated to his own use, and that 
in his affidavit to his petition and schedules 
he testified that they contained a true state- 
ment of all his estate, real and personal, wMch 
he then knew to be false. There is no ques- 
tion but that he owned the crops, and that he 
failed to include them ui his schedules; but 
it is insisted by the bankrupt's counsel that 
these crops, which were then ungathered, con- 
stituted a part of the realty, and did not pass 
to the assignee as personal property, and 
should not have been embraced in the sched- 
ules. All the authorities hold growing crops, 
which are annually produced by the cultivator, 
to be emblements, and upon the death of the 
owner of the fee, and before their severance 
from the soil, they go to the personal repre- 
sentative, and not to the party taking the land 
as heirs at law; they also go to the personal 
representative of the tenant for life, if planted 
or sown before the death of the tenant. It is 
true, that when the owner sows or plants the 
crop, and before it is gathered devises the 
land, or sells and conveys it, and dies before 
the crop is gathered, the crop goes to the de- 
visee or vendee; but this is upon the pre- 
sumption that the testator or vendor so in- 
tended it, and not that it constituted a part of 
the realty. Such is the common law doctrine. 
Has this rule been changed by the statutes of 
this state? In the Revised Code of 1857, at 
page 389, and continued in the present Code, 
it is provided that in the trial of an action of 
ejectment, when the jury shall find for the 
plaintiff, and the defendant shall have a grow- 
ing crop upon the land, the jury shall assess a 
reasonable rent for such time as may be nec- 
essaiy to make and gatlier the crop, and upon 
its being secured or paid the writ of posses- 
sion shall not issue imtil the crop is made and 
gathered. Again, on page 448, it is provided 
that if an executor or administrator should 
deem it proper that the crop growing at the 
death of the testator or intestate be disposed 
of, the probate court upon application may de- 
cree a sale thereof at public or private sale, or 
if the court shall deem it best may direct the 
crop to be completed and gathered by the ex- 
ecutor or administiutor, and sold, and the pro- 
ceeds, less expenses, to become personal as- 
sets. The supreme court of this state in the 
case of McCormick v. McCormick, 40 Miss. 
760, whilst holding (the crop having only been 
planted at the death of the intestate, and cul- 
tivated and gathered by the heu- at law) the 
administrator was not entitled thereto, intimate 
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in a proper proceeding he would be entitled 
to recover the value of the crop at the time the 
heir took possession of it, or that the adminis- 
trator might have applied for a sale of the 
crop as it stood at the death of the intestate. 
The ruling of the court in this case clearly 
treats the crop, although only then planted, as 
personal and not real estate, and whicli is 
doubtlessly the correct rule. Tlie crop In this 
case had been fully cultivated, and mainly ma- 
tiu'ed before tlie filing of the petition, and 
should have been scheduled and accounted for 
according to the rales adopted on this subject. 
Having determined that on other grounds the 
bankrupt is not entitled to his discharge, it Is 
not necessary to further consider the questions 
raised by this specification. 

A question of more difiiculty is raised by 
specification eleven, which alleges that the ex- 
ceptor's demand is a judgment obtained on the 
!)th of 3une, ]S70, and that the assets which 
liave come to the hands of the assignee are in- 
.sutfieient to pay fifty per cent, of the amount 
due thereon. The bankrupt act as amended 
requires that unless tne assets are equal to 
fifty per centum on the debts proved, in which 
the bankrupt is the principal debtor, contiact- 
ed since the 1st of January, 1869, he shall not 
obtain his discharge unless a majority In num- 
ber and value of those to whom he has become 
the principal debtor since that time, and who 
shall have proved their claims, shall file their 
assent in writing thereto. This provision al- 
ludes to the time the contract was made, and 
not to the date of payment. The proof shows 
that the note upon which the judgment was 
rendered was executed after the 1st of Jan- 
uary, 1869. The original indebtedness was for 
money received belonging to the excepting 
creditor in 1863, for which he gave his note, 
which subsequently was renewed, the last re- 
newal being the note upon which the judg- 
ment was rendered, at which time the former 
note was surrendered, and, so far as the proof 
shows, all the former notes were sun-endered 
at and before the giving of the last note. The 
question for solution is, was the renewal of 
the note a contract within the meaning of this 
provision of the bankrupt law, or does it refer 
to the original indebtedness? The object of 
the law was to give to all those who had be- 
come involved to a greater amount than they 
had means to pay, an opportunity to be re- 
lieved from their liabilities upon a smTender 
of tlieir property and assets of every kind," but, 
as a check upon future indebtedness and em- 
barrassment, provided the application must be 
made within one year after the passage of the 
act, or, if not, that the assets should equal 
fiff7 per centum of the debts proved against 
the estate, or a majority in number and amount 
of those who proved their debts should agree 
thereto. The time was afterwards extended to 
the 1st of .January, 1869, and this provision 
again amended by granting the discharge as 



to all debts contracted prior to the 1st of Jan- 
uary, 1869, and to all debts subsequently con- 
tracted In which the banki'upt was not the 
principal debtor, and to all cases in which the 
assets equal fi^fty per centum upon the debts 
proven in which the bankrupt is the principal 
debtor, and a majority in number and amount 
shall file theii" written assent thereto. Had the 
banla'upt In this case not seen proper to renew 
the note, and there had been no other obstacle 
in the way, he would have been entitled to his 
discharge, but he voluntarily entered into a 
renewal of his engagement after the 1st of 
January, 1869. It is, however, true, that at 
the time the last amendment had not been 
passed, and so far as it then appeared he had 
nothing to lose by the renewal, but I am in- 
clined to the opinion that it was a new con- 
tract, though based upon the former consid- 
eration; in other words, that it was a payment 
and discharge of the old indebtedness by the 
execution of the now note. It is a well set- 
tled rule that the acceptance of a note for a 
pre-existing debt does not discharge the orig- 
inal debt unless it is paid or transferred, or 
there is such laches upon the part of the holder 
that will discharge the debtor, or unless it is 
agreed between the parties that it shall op- 
erate as a discharge of the pre-existing debt. 
Some of the authorities hold that an express 
agi-eement must be proven, others, that it must 
be expressed, if not implied from the conduct 
and acts of the parties. I am satisfied that this 
agreement may, like almost every other fact, 
be established by circumstantial testimony, and 
that when a new note is executed, and the old 
one siurendered to the maker, the presumption 
arises that the new note was accepted in pay- 
ment and discharge of the old note, unless suf- 
ficient proof is adduced to rebut this presump- 
tion, which has not been done in this case. 
Had the old note not been given up and sur- 
rendered this presumption would not have 
arisen, but it would still have left a difficult 
question of solution, as to whether or not the 
renewal of the note was not, under this pro- 
vision of the bankrupt law, a new contract so 
as to subject the bankrupt to the fifty per cen- 
tum clause. It is not like a case in which the 
consideration is the point to be determined. 
In such a case you may go back to the original 
consideration if insufficient, but it is more like 
the application of the statute of limitation, the 
bar of which Is prevented by the execution of a 
new note or other acknowledgment of indebt- 
edness, or the giving of a new promise for tlie 
payment of a debt discharged under proceed- 
ings In bankruptcy, which, it has been held, 
will bind the promisor. The question being, 
so far as I am informed, an entirely new one, 
I have examined It with all the lights availa- 
ble and have come to the conclusion that had 
there been no other difficulty in the way the 
bankrupt could not be discharged from this 
debt. 
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Case Wo. 13,492. 

SOHURTZ V. The NEW YORK. 
[N. T. Times, June 1. 1855.] 
Circuit Court, S. D. New York. May 31, 1855. 
Towage— Loss of Bakge— Negligesce. 
[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 
In admiralty. 

Owen, Betts & Vose, for libellant. 
Piatt, Gerard & Buckley, for appellee. 

NELSON, Circuit Justice. This libel was 
nied by the owner of the barge Hero, which 
was sunk in a storm on the North river on 
the night of the 2d of August, 1854, near 
Yonkers, while in the tow of the tug New 
York. She was loaded with 213 tons of coal, 
and was stationed in the middle of the front 
tier of the tow on the larboard side of the 
tug, which consisted of three boats. Sev- 
eral grounds are taken upon the proofs, 
which are voluminous, in the case, in order 
to establish gross negligence on the part of 
the master of the tug, under the circum- 
stances of the violence of the stoi-m in which 
the boat was lost,— such as that its position 
in the tow was an improper one; that the 
tug was moving at too gi'eat speed at the 
time; that she should have come to an an- 
chor or detached the boat from the tug, so 
as to have prevented it from being drawn un- 
der and sunk. 

We have looked into this case vfith a view 
of these several grounds of complaint against 
the conduct of the tug, and agree with the 
court below that neither of them is sustained 
by the proofs. On the contrary, the cleat 
weight of the evidence is that the sinking of 
the barge is attributable either to the effect 
of the storm that prevailed without the fault 
of the tug, or to the negligence of the master 
in not properly securing the forecastle hatch, 
in consequence of which it was forced open 
by the breaking of the water over, and let- 
ting it into her hold. This hatch, as de- 
scribed in the testimony, was covered with 
a box on combings rising from the deck, fit- 
ting tight, without any other fastening. The 
other two hatches were secured with hooks 
and staples, as this one should have been, or 
with bars properly fastened, which is better, 
and has since been adopted. The master of 
the barge, also, is not altogether free from 
blame, after the storm had arisen and dan- 
ger apprehended, as he peglected to watch 
this iU-secured hatch after his attention had 
been called to it by some of the hands on 
the tug. We think the decree below, dis- 
missing the libel, right, and affirm the decree. 
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SOHUTZ et al. v. The NANCY. 

[Bee, 139.1 1 

District Court, D. South Carolina. March, 
1799. 

Salvage — Compessation — Agreement JTade 
While in Distress. 
Salvage must always he a reasonable allow- 
ance, to be fixed by the court upon consideration 
of the circumstances. All agreements, there- 
fore, entered into in situations of distress at 
sea, are contrary to law, and will be set aside. 

The Nancy, on her passage from Martinique 
to St Kitt's sprung a leak, which bemg con- 
siderable, and one of the pumps being render- 
ed useless, the crew agreed to stand for the 
first port Pour days after this, they threw 
overboard part of the cargo; in ten days more, 
made the land, and sent on shore for a pilot. 
ITie next day, the ship struck on a bank o£E 
Cape Remain, and at four in the evening fell 
In with a Danish ship, the mate of which was 
sent on board to ascertain her situation. The 
Danish captain also boarded her, and agreed, 
at the request of the captain of the Nancy, to 
stay by her that night, and, on the following 
day, to put his chief mate on board, who 
should take the command of the vessel and 
conduct her into port. It was further agreed 
between the two captains that for these serv- 
ices, the Danish captain should receive such a 
sum as arbitrators might allow. The pump 
of the Nancy was repaired by the captain and 
crew of the other vessel; and she was towed 
by them till three o'clock the next day, when 
a pilot boarded her. The Danes then cast the 
ship off, and she was brought safely over the 
bar of Charleston. 

THE COURT, in this case, said that salv- 
age was unquestiopably due, but must be rea- 
sonable; and that agreements entered into at 
sea, by persons in distress, were void in law: 
as in cases of duress on land. This was done 
in the case of Cowell v. The Brothers [Case 
No. 3,294], decided here. The judge also com- 
pared the circumstances of The Nancy with 
those of The Canada [Id. 219] and L'Espe- 
ranza [Id. 1,647], which had also been argued 
here; and after a full view of the case or- 
dered that the sum of one thousand dollars 
should be allowed to the libellants by way of 
compensation. 

1 [Reported by Hon. Thomas Bee, District 
Judge.] 
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Case No, 1S,494. 

In re SCHUYLER- 

[3 Ben. 200: i 2 N. B. K. 549 (Quarto, 169); 
16 Pitlsb. Leg. J. 94; 2 Am. Law 
T. Kep. Bankr. 85.] 

District Court, S. D. New York. April, 1869. 

BaXKRUPTCT — DjSCHAKGE — VOLUNTAKY ASSIGN- 
MENT — Estoppel op Cueditok. 
Where creditors opposed the discharge of 
a bankrupt on the ground that he had made a 
voluntary assignment of his property for the 
benefit of his creditors, contrary to the provi- 
sions of the bankruptcy act [of 1867 (14 Stat. 
olOJ and it appeared that, after the assignee 
had taken possession of the property under the 
assignment, an instrument in writing was exe- 
cuted by certain of the creditors, among whom 
were the opposing creditors, consenting that the 
assignee might transfer the assigned property to 
one R., and requesting said R. to "accept such 
transfer, take possession of said estate, dis- 
Dose of the same, and distribute the nett avails 
thereof among all the creditors, according to 
the terms of said assignment," and thereupon 
the property was transferred to R. bv the as- 
signee: Held, that, on this state of facts, the 
opposing creditors were estopped from setting np 
the assignment in opposition to the discharge, 
and that a discharge would be granted when a 
certificate of conformity was furnished bv the 
register. 

[Cited in Re Sawyer, Case No. 12.394; Re 
Williams, Id. 17,706; Judson v. Courier Co., 
8 Fed. 426.] 

[Cited in Greene v. Sprague Manuf'g Co., 52 
Conn. 372.] * ' ■ 

In this ease, the discharge of the bank- 
rupt [Speacer D. Schuyler] was opposed on 
tlie ground that he, on the 7th of December, 
1867, made a voluntary assignment of all 
his property, for the benefit of all his credit- 
ors, to Joseph Weseott; that he was insol- 
vent at the time; and that he made such as- 
signment with a view to prevent such prop- 
erty from coming to his assignee in bank- 
ruptcy, and from being distributed under 
the bankruptcy act, and to defeat the object 
of that act, and impair, hinder, impede, and 
delay its operation and effect, and evade its 
provisions. The voluntary petition of the 
bankrapt was filed on the 17th of Decem- 
ber, 1867. The opposition to the discharge 
was made by Hunt, Tilliughast & Co., and 
by Mott, Brothers & Co., creditors of the 
bankrupt. The voluntary assignee, Wes- 
eott, accepted the assignment, and entered 
on the execution of the trust under it, and 
took possession of the assigned property. 
Immediately on doing so, he found it would 
be impossible for him, in view of his other 
business employment to attend to the exe- 
cution of the trust, and thereupon a paper 
was prepared, bearing date December 10th, 
1867, and was signed by many of the cred- 
itors of the bankrupt, and among others by 
Hunt, Tillinghast & Co., and Mott, Brothers 
& Co., which recited the fact of the assign- 
ment to Weseott, and that it was "a general 
assignment of all his property, in trust for 
the payment of all his creditors, without 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



partiality or preference," and that Weseott 
was willing to surrender the trust, and that 
Charles Raymond was familiar with the af- 
fairs and business of the bankrupt, and then 
proceeded: "Therefore we, the undei-sign- 
ed, creditors of the said Schuyler, hereby 
consent, that the said Weseott may transfer 
the estate, property, and effects, which came 
to him under said assignment, and we con- 
sent to and request of said Raymond, that 
he accept such transfer, take possession of 
said estate, dispose of the same, and distrib- 
ute the nett avails thereof among all the 
creditors of said Schuyler, according to the 
terms of «aid assignment." In pursuance of 
such request and consent, Weseott, by an in- 
strument in writing, dated January 2d, 1868, 
transferred to Raymond all the propeity 
which passed by the assignment from the 
bankrupt to W^escott, to convert it into mon- 
ey, and pay the debts of the bankrupt, in 
the manner specified by the assignment 
from the bankrupt to Weseott. 

D. W. C. Brown, for bankrupt 
C. H. Smith, for creditors. 

BLATCHFORD, District Judge. On the 
above state / of facts, it is insisted on the 
part of the bankrupt, that however obnox- 
ious the assignment by the bankrupt to 
Weseott may be to the provisions of the 
bankruptcy act the creditors who take 
these objections are estopped from ques- 
tioning the assignment, or urging the ob- 
jections, by reason of the fact that those 
creditors, while enjoying the free election 
of ratifying or repudiating the assignment, 
have chosen to ratify it I think this point 
is well taken. On the gehei-al principles of 
equity jurisprudence, it is very clear that 
these objecting creditors would never be al- 
lowed, under these circumstances, to come 
into a court of equity, and impeaeli the vol- 
untary assignment, either by a direct pro- 
ceeding to set it aside or in any other way. 
They stand in the same light towards that 
assignment as if they had been parties to it 
on its face. If they themselves had been 
the voluntary assignees, executing the in- 
strument of assignment as Weseott did, 
they w^ould not be allowed, as creditors, to 
attack it as fraudulent and void as against 
the bankruptcy act. "Ex turpi causa non 
oritur actio." Yet 'their position is no dif- 
ferent from what it would have been if 
they had been assignees under the assign- 
ment as well as creditors. They became 
parties to it by the paper they signed, and 
the effect of their signature to that paper, 
followed by the transfer from Weseott to 
Raymond, was the same, as regarded their 
relations to the assignment, as if their con- 
sent to the original execution of the assign- 
ment had been written thereon simultan- 
eously with such execution. "Omnis rati- 
habitio retrotrahitur et mandate aequipara- 
tur." They would not have been allowed, 
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iifter tliat, to urge the making of the as- 
signment to Wescott as a ground for de- 
<:laring the assignor an involuntary bank- 
rupt Perry v. Langley [Case No. 11,006] 
U. S. Dist. Ct. S. D. Ohio. 

There is nothing in the fact that the a-ed- 
itors in question are opposing the discharge 
of the bankrupt on the grounds urged, 
■which should induce the court to refrain 
Irom applying the principle of equity law to 
which I have referred. The question of 
withholding a discharge for any of the rea- 
bons specified in section 29, when the hank- 
mpt has taken the oath required by that 
section, and it appears that he has conform- 
ed to the modal requirements of the act, is 
one wherein the creditors are the attacking 
party. If they enter no appearance and file . 
no specifications, as required by general or- 
der No. 24, setting up, as required by form 
No. 53, some one or more of the causes speci- 
fied in section 29 of the act as grounds for 
not granting a discharge, they are regarded 
AS not opposing the discharge, and as as- 
senting to it, and the grounds for refusing 
■a. discharge, specified in section 29, are re- 
garded as not existing in respect to the par- 
ticular bankrupt. So, also, the provision of 
section 34, that a creditor, iii order to at- 
tack a discharge after it is granted, by 
showing that it ought to be avoided for 
some ground specified in section 29, must 
show, in addition, that he had no knowl- 
edge, until after the granting of the dis- 
charge, of the existence of the avoiding act 
or fact, clearly expresses the view of the 
law to be, that the creditor who has knowl- 
edge, before the discharge, of the existence 
of an act or fact which would prevent a dis- 
charge, may waive his right to enforce such 
4ict or fact, simply by' his silence, when he 
might have spoken. If so, certainly, a for- 
tiori, he may waive such right by aflarma- 
tive acquiescence and ratification, such as 
these creditors have deliberately manifest- 
ed in this case. The provisions of the 1st 
and 2d sections of the act and its whole 
^cope show that the proceedings under it, 
in the bankrupt case proper, are regarded as 
proceedings in equity, and are to be gov- 
erned by the rules and analogies of equity 
jurisprudence. It follows, that these ob- 
jecting creditors are estopped from urging 
these objections, and, as no other objection 
is seriously mrged by them and no other 
<;reditor opposes, a discharge will be grant- 
ed, when a certificate of conformity is fur- 
nished by the register. 



Case Xo. 13,496. 

SCHUYLER T. The CORSICA. 

[37 How. Prac. 262.] 

District* Court, S. D. New York, 1869. 

Collision between' Steamers in the North 
River— CnossiNG Courses. 
[A steamer descending the Hudson river, and 
colliding with a steamer crossing from New 



York to Jersey City, Md in fault, because, in- 
stead of keeping her course, as required by ar- 
tdcles 14 and 18 of the rules of 1864, in the case 
of a steamer approaching, on crossing courses, 
the starboard side of another, she attempted 
to avoid the crossing steamer by sheering to the 
east, and thus striking her after the latter had 
stopped and reversed.] 

i[This was an action [by Samuel Schuyler] 
brought to recover $41,000, being the dam- 
ages arising out of collision which happened 
in this port on the 9th of November, 1865. 
between tiie steamer America and the steamer 
Corsica. The Corsica was, at the time, pro- 
ceeding down the North river, bound to sea. 
The America was below her and proceeding 
across tlie river from off the Battery to her 
pier at tlie foot of Sussex street, Jersey City. 
The America was struck on the starboard 
side, some 40 feet from the stern, the Corsica 
sweeping aft without injuring the hull of the 
America, but staving off her starboard guard 
from the gangway aft to the wheel, staving 
the wheel and bringing up with great force 
upon the shaft, which was split in the inboard 
journal, and shoved aft against the after 
wheel-beam.] 

Mr. Van Santvoord, for libelant. 
Mr, Lord, for claimant, 

BENEDICT, District Judge. This case 
has been argued with earnestness on both 
sides, and the voluminous evidence presented 
before me has received my careful attention. 
The argument on the part of the Corsica is 
ingenious, but it has failed to convince me of 
the correctness of the management of that 
vessel upon the occasion in question, and I 
must hold the libelant entitled to recover. 
The two vessels were crossing each othei-'s 
courses, the America having the Corsica upon 
her starboai'd side. They were in plain sight 
of each other in an open river at midday, in 
dear weather, and no other vessels were 
moving near them to affect in any way their 
action. It is, therefore, no special case, but 
one manifestly within the provisions of arti- 
cles 14 and IS of the rules of 1S64. Under 
these rules, it was the duty of the Corsica 
to keep on her course, and the duty of the 
America to avoid her. The America accord- 
ingly stopped before she reached the course 
of the Corsica, and backed, and I am satisfied 
would have avoided her, had not the latter 
vessel disregarded the rule and, instead of 
keeping on her course down the river, under- 
taken to avoid the America by sheering to 
the east. This action on the part of the Cor- 
sica, which I do not find justified by any cir- 
cumstances proved in the ease, was the cause 
of the collision which ensued, and renders 
her responsible for the damage caused there- 
by. 

As to the defense that the Corsica was un- 
der the direction of a licensed pilot, and 
therefore not responsible for a collision caus- 
ed by his improper order, it is sufBcient to 
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say that this defense has been oveiTuled by 
the circuit court of this circuit in the ease of 
Walsh V. The*China. [Case No. 17,114.] The 
deci-ee must accordingly be for the libelant, 
with an order of reference to ascertain the 
amount of the loss. 



SCHUYLER (ROBERTS v.). See Case Xo. 
11,915. ~ 



Case No. 12,496. . 

SCHUYLER STEAM TOWBOAT LINE v. 
NEWTON. 

[9 Reporter, 233; i 21 Alb. Law J. 82.] 

Circuit Court, S. D. New York. Dec, 1879. 

IsjuNOTiox — Government Officer — Internai, 
Improvement. 
Where a general plan of an improvement 
of a river is laid before congress, and appro- 
priations are made afterwards, and a specific 
contract has been approved by the secretary of 
war, an injunction will not be granted to pre- 
vent the completion of the work. 

Motion for injunction. 

[The defendant, General Newton, is a 
colonel of engineers in the United States 
army, and has been detailed by the secretary 
of war to improve the navigation of the Hud- 
son river. The complainant's bill charges 
that General Newton proposes to build a dike 
across the east channel of the Hudson river, 
between Barren Island and New Baltimore, 
a portion of the river about fourteen miles 
below Albany, to the great and irreparable 
injury of the navigation of the river at that 
point In answer to these allegations. General 
Newton averred that he was engaged under 
the direction of the secretary of war in im- 
pi'oving the navigation of the Hudson river 
by a system of parallel dikes, and that the 
proposed dike complained of would, when 
built, throw the ebb and flood tides through 
the west channel and over the vast shoal 
known as "Willow Island Middle Ground," 
thereby clearing such shoal away, and leav- 
ing a broad, deep and permanent channel, 
over 900 feet wide, as he has already done at 
a point just above on the river, known as 
"Coeyman's Middle Channel."] 2 

BLATCHFORD, Circuit Judge. I think on 
the whole case before me the plaintiff has not 
succeeded in establishing its right to a pre- 
liminary injunction. The general plan of 
the improvement which the defendant is car- 
rying out in respect to the dike across the ex- 
isting eastern channel was laid before con- 
gress, and it therefore made the appropria- 
tions it made by the acts of 1878-1879 [20 
Stat. 159,363], "for improving the Hudson 
river," the money "to be expended under the 
direction of the secretary of war," and a spe- 
cific contract for constructing the dike is 
shown to have been approved by the secre- 

1 [Reprinted from 8 Reporter, 233, by permis- 
sion.] 

2 [From 21 Alb. Law J. 82.] 



tai-y of war. The weight of the evidence is, 
that what is sought to be done will, when 
completed, be an improvement of the naviga- 
tion of the river and that the means adopted 
to that end are not improper. The experi- 
ence of the past contributes largely to the 
belief that what is now sought to be done 
will improve the navigation. On the present 
state of affaii-s no injunction ought to be 
granted, and the temporary injunction must 
be dissolved. 
Motion denied. 



SCHUYLKILL BANK p:CNEASS v.). Sec^ 
Cases Nos. 7,875 and 7,876. 



Case N"o. 1S,497. 

SCHUYLKILL NAY. CO. v. ELLIOTT. 

[32 Leg. Int. 362; 1 21 Int. Rev. Rec. 342; 1 

N. Y. Wkly. Dig. 282; 8 Chi. Leg. 

News, 26.] 

Circuit Court, W. D. Pennsylvania. Oct. 
4, 1875. 

INTERNAL Revenue — Bonded Indebtedness op 
Corporation — Imposition of New Tax. 

1. The act of congress of July 14, 1870 [16 
Stat. 256], re-enacts the sections of the act of 
1864 [13 Stat. 223], in reference to the tax of 
5 per cent, on the amount of interest upon a 
corporation's bonded indebtedness. 

2. Congress has the right to impose a tax by 
a new statute, although the measure of the 
tax is governed by the income of the past year. 

At law. 

Wm. M. Tilghman and R. 0. McMurtrie, 
for plaintiff. 

John K. Valentine and Wm. McMichael, for 
defendant. 

McKENNAN, Circuit Judge. On the 10th 
and 16th of September, 1870, the plaintife re- 
turned to the internal revenue assessor the 
amount of interest upon its bonded indebted- 
ness, payable on and between the 1st days 
of January and July, 1870, upon which a tax 
of 5 per cent, was assessed by the assessor 
and paid by the plaintiff under protest to the 
defendant, as collector; and the question to 
be determined is, whether this interest was 
subject to taxation. If the 120th, 121st, 122d, 
and 123d sections of the internal revenue act 
of June 30, 1864, and its amendments in 1866 
[14 Stat 98] and 1867 [14 Stat 471), did not 
expire by limitation with the year 1809, ex- 
cept as to the income tax properly so consid- 
ered, as was held by the circuit court for 
the First circuit, in the Concord R. Co. v. 
Topliff [Case No. 3,093], thei*e can be no 
doubt of the liability of the plaintiff for the 
tax imposed. And, indeed, it is very difficult 
to gainsay the conclusion of the court in that 
case, supported, as it is, by verj' -cogent rea- 
sons. 

But whether this be so or not, the act of 

1 [Reprinted from 32 Leg. Int 362, by per- 
mission.] 
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July 14, 1870 (16 Stat. 261), is decisive of tlie 
plaintifiTs liability. Notwithstanding the pe- 
culiarity of its phraseology, the supreme 
court holds in the case of Stockdale v. At- 
lantic Ins. Co., 20 Wall. 323 [87 U. S.J, that 
the seventeenth section of that act re-enacts 
sections 122 and 123 of the act of 1864, as 
modified by subsequent statutes, and subjects 
to the tax imposed by them the earnings of 
corporations which accrued before its pas- 
sage. Mr. Justice Miller', delivering the opinion 
of the court, says: "The right of congress to 
have imposed this tax by a new statute, al- 
though the measure of" it Tvas governed by 
the income of the past'-year, cannot be doubt- 
ed; much less can it be doubted, that it could 
impose such a tax on the income of the cur- 
rent year, though part of that year had 
elapsed when the statute was passed. « * * 
The paragraph we have been considering was 
not, in its essence, an attempt to construe a 
statute differently from what the courts had 
construed it, for no construction on this sub- 
ject had been given by any court. Nor was 
it an attempt, by construing a statute, to in- 
terfere with or invade personal rights, which 
were beyond the constitutional power of con- 
gress. But it was a legitimate exercise of 
the taxing power, by which a tax, which 
might be supposed to have expired, was lev- 
ied and continued in existence for two years 
longer. It was, therefore, valid for that pur- 
pose, and the tax must be upheld." 

Although the contested assessment in that 
ease was upon corporate earnings, the princi- 
ple of the decision is equally applicable to a 
tax levied upon the interest payable on cor- 
porate bonds, because the tax upon both is 
imposed by the same sections of the acts of 
1864, 1866, and 1867, which the court de- 
clare are continued in force by the act of 
1870. As the tax in question was assessed 
after the passage of that act, it must be held 
to have been legally demandable; and judg- 
ment will, therefore, be entered on the special 
verdict for the defendant. 



SCHUYLKILL NAV. CO. (LAWRENCE v.). 
See Case No. 8.143. 



Case No. 1S,498. 

In re SCHWAB. 

rS Ben. 231; 1 2 N. B. R. 488 (Quarto, 155); 

3 Bolt Law Trans. No. 9; 1 Pittsb. 

Leg. J. 123.] 

Districti Court, B. D. New York. April, 1869. 

Bankudptct— Involuntary — Expenses op Cked- 
iTORS — Reference. 
1. Where several suits had been commenced 
in a state court against S., in which attach- 
ments had been issued and levied upon his 
property, and thereupon another creditor filed a 
petition in the bankruptcy court, procured a 
warrant to the marshal, and procured injune- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



lions stajang proceedings in the state court 
suits, and thereupon S. was adjudged a bank- 
rupt without opposition, and the property was 
secured by the assignee, Iteld, that the reason- 
able expenses of the creditors for such proceed- 
ings ought to be paid out of the fund, and 
that authority for the court to direct such pay- 
ment was to be found in the 1st section of the 
bankruptcy act. 
[Cited in Re Mitteldorfer, Case No. 9,675; Re 

New York Mail Steamship Co., Id. 10,208; 

Re Mead, Id. 9,364; Re Nounnan, 7 N. B. 

R. 22.] 
2. A reference would ordinarily be ordered to 
ascertain the proper amount of such expenses. 

[In the matter of Julius Schwab, a bank- 
rupt.] 

This was an application on the part of the 
petitioning creditors, in a case of involuntary 
bankruptcy, for an. order directing the as- 
signee to pay to them out of the assets the 
amount of their reasonable expenses incurred 
in procuring the adjudication of bankruptcy, 
and preventing the disposition of the prop- 
erty by proceedings in the state tribunals be- 
fore the appointment of an assignee in bank- 
ruptcy. The petitioners filed their petition 
and procured a warrant to the marshal, and 
prior to the adjudication and to the appoint- 
•ment of the assignee, procured injunctions 
staying the proceedings in six actions brought 
against the bankrupt in the state courts, in 
which attachments had been issued, and lev- 
ied upon the property of the bankrupt. The 
result of this action on the part of the peti- 
tioners was an adjudication of bankruptcy 
without opposition, and the securing for equal 
distribution of property valued at some thou- 
sands of dollars, which the assignee reduced 
to possession, and was about to distribute. 
The petitioning creditors now asked to be 
paid out of the assets their reasonable ex- 
penses of the proceedings taken by them. 

BENEDICT, District Judge. As to the jus- 
tice of this application there can be no ques- 
tion. The action of the petitioners was nec- 
essary to be taken by some one to recover 
for all the creditors the property which is 
now about to be distributed. The fund is 
the fruit of their diligence, and there can be 
no justice in compeHing them to bear alone 
the expenses which were incurred for the 
benefit of all. The only question in my mind 
is, therefore, whether there exists any power 
in the court to direct the assignee to pay 
these expenses— and upon consideration I am 
satisfied that authority for the exercise of 
such a power is to be found in the first sec- 
tion of the bankruptcy act. 

The due distribution of the assets of the 
bankrupt, for which the first section provides, 
cannot be made without the exercise of this 
power, for the petitioning creditors cannot 
be said to share equally with the other cred- 
itors if they must pay the expenses of the pro- 
ceedings out of their dividend and a distribu- 
tion of the fund without providing for ex- 
penses like those in^question," would work in- 
justice. 
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These and otiier obvious considerations, 
which are referred to in the opinions of Judge 
Lowell, In Ex parte Jaffray [Case No. 7,- 
170], and of Judge Bryan, in Re Williams 
[Id. 17,704], seem to me abundantly to jus- 
tify the construction of the bankrupt act 
which was given by these judges, and is now 
contended for by the petitioners. 

In regard to the effect of the fee-biU of 
1853, 1 may add to the cases cited in the opin- 
ions referred to, that I recollect a case in ad- 
miralty where Judge Betts, since the passage 
of that act, allowed a counsel fee, out of the 
proceeds of a vessel, for an argument made 
for the common benefit of various parties, 
who had filed libels against the vessel, as 
against the claim of a mortgagee who was 
proceeding against the" fund. Shannon v. 
The Angelique [Case No. 12,705]. 

The motion is accordingly granted. A ref- 
erence would, ordinarily, be directed to ascer- 
tain the proper amount, but that is unneces- 
sary in the present case, as the amount asked 
for is small, and the papers show fully the 
proceedings. Motion granted. 



Case No. 13,499. 

In re SCHWAB et al. 

[8 Ben. 353.] i 

District Court, S. D. New York. Feb., 1876. 

BaKKRUPTCY— EXAMINATIOS OF BaSKUUPT — Se 

CURED Creditor— Judgment, 

A first meeting in composition of creditors 
of bankrupts being held, a debt was proven by 
S. & Co., upon a judgment rendered in a state 
court, in favor of S. & Co., against the bank- 
rupts, on which execution had been issued and 
which was still unsatisfied. The proof of debt 
alleged that no manner of satisfaction or secu- 
rity had been received for the debt, except the 
judgment, execution and lien thereunder, if any, 
and any right or title which the creditors might 
have under an assignment for the benefit of 
creditors, claimed to have been made by the 
bankrupts before the commencement of the 
banliruptcy proceedings. S.' & Co. requested 
an examination of the debtors. On behalf of 
the debtors and of other creditors, it was object- 
ed that these creditors were not entitled to any 
examination of the debtors, as their claim was, 
by the proof, alleged to be secured. Held, that 
S. & Co. were entitled to proceed with the ex- 
amination of the debtors. 

[In the matter of Jacob Schwab and Daniel 
Deutseh, bankrupts.] 

The register in this case certified to the 
court as follows: Pursuant to notice duly giv- 
en to the creditors of the debtors, a fii"st meet- 
ing on composition was held before the reg- 
ister, at his ofdce, on the 24th January in- 
stant. Among the debts proven, was one by 
J. N. Stearns & Co., for the sum of $878.32, 
made in the form of a deposition for proof of 
debt without security, and setting forth that 
said claim was founded on a judgment for 
damages and costs rendered in favor of the 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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creditors against the debtors, in the supreme 
court of the state of New York on the 7th 
January,' 1876, the original consideration of 
the debt being goods and merchanditsa sold and 
delivered; and said proof further set forni, 
that an execution upon said judgment was 
thereafter issued to the sheriff of the city and 
county of New York, and that said judgment 
still remained uncancelled and unsatisfied; 
and It further set foi*th, that no manner of sat- 
isfaction or security had been received for said 
debt, whatsoever, "except the said judgment, 
execution and lien thereunder, if any, and any 
right or title which said creditors may have 
under an alleged assignment claimed to have 
been made prior to the proceedings, by the 
said debtors, for the benefit of their creditors, 
to one Adolph Kahn, but the said liens or 
claims, if any exist, are not security for the 
full amount of the said debt, but the amount 
or value thereof is unknown to this deponent." 
Thereupon Mr. James P, Stearns, the counsel 
for said creditors requested an examination of 
the debtors on oath, to which Mr. Blumenstiel 
as counsel for 14 other creditors, and Mr. Ja- 
cob, of counsel for the alleged bankrupts, ob- 
jected, upon the gi-ound that the claim of J. 
N. Stearns & Co. was alleged to be secured 
and secured creditors were not entitled to any 
examination, of the debtors. 

The register expressed the opinion that the 
creditors, J. N. Stearns & Co., had the right 
to proceed with their examination of the debt- 
ors, as claimed by them. 

BLATCHPORD, District Judge. 1 concur 
in the opinion of the register. 



Case No. 13,500. 

SCHWAB V. HOLLOWELL. 

[Cited in Schoolfield, Hananer & Co. v. John- 
son, 11 Fed. 297. Nowhere reported; opinion 
not now accessible.] 



SCHWAB (HUDSON v.). See Case No. G,- 
835. 



Case Ifo. 13,501. 

SCHWABACKER v. REILLY. 

[2 Dill. 127.] 1 

Circuit Court, B. D. Missouri. June 1, 1872. 

"Writs— OuiGiNAii Process — Bt Whom Served — 
Service bv Private Peksom. 

1. Since the act of June 1, 1872 (17 StaL 196), 
as well as before, original process directed to 
the marshal must be served by that ofiicer or 
his deputy, and cannot be served by a private 
person, although such mode of service as re- 
spects process in the state courts, may be au- 
thorized. 

[Cited in Republican Val. R. Co. v. Savre, 
13 Neb. 282, 13 N. W. 404.] 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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2. Subpoenas and notices directed to a witness 
or party need not, necessarily, be served by the 
marshal. 



Judge, and 



At law. 

Before DILLON, Circuit 
TREAT, District Judge. 

DILLON, Circuit Judge. This" is a civil ac- 
tion at law commenced in this court. Sum- 
mons issued, in the usual form, in the name 
of the president, tested in the name of the 
chief justice, under the seal of the court, 
signed by the clerk, commanding the marshal 
to summon the defendant to appear in this 
court at the term named in the writ to an- 
swer the petition of the plaintiflE filed herein. 
At this term the plaintiQ; moved for a de- 
fault, for want of an answer, and on looking 
at the summons, we find no return of service 
hy the marshal, or by any deputy of his, but 
only an affidavit of a private person, that "he 
executed the writ by delivering a copy to 
the defendant, at," etc. 

We cannot grant the default. The marshal 
is the executive officer of the court, and he or 
his deputy must, serve the process directed 
to him. It is the marshal who is command- 
ed by the writ to serve it, and no other offi- 
cer or person is authorized to perform this 
duty. Among the duties of the marshal as 
prescribed by the judiciary act (1 Stat. 73, § 
27), is this: "To execute throughout the dis- 
trict all lawful precepts directed to him, and 
issued under the autliority of the United 
States." By the twenty-eighth section of 
this act, it is further^ provided that when the 
marshal or his deputy shall be a party, the 
process in the suit shall be directed to a dis- 
interested person, appointed by the court, or 
any judge thereof, and such person is au- 
thorized to execute and return such process. 

In some of the states there are provisions 
authorizing original process to be served by 
private persons, and to make proof of such 
service by affidavit. In Missouri the original 
writ is a summons directed to the officer who 
is to execute it. If there is any authority 
in the laws of the state giving to private per- 
sons the right to make service of a writ of 
summons, this would not apply, under the 
special legislation above mentioned, to ac- 
tions in this court. Nor would it apply by 
reason of the provisions of the act of June 
1, 1872 (17 Stat. 196, § 5). 

True, this act provides that "the practice, 
pleadings, and forms and modes of proceed- 
ings in other than equity and admiralty 
causes" in the federal courts "shall conform, 
as near as may be, to the practice, pleadings, 
forms and modes of proceedings" in the state 
courts, "any rule of court to the contrary not- 
withstanding." This general provision, of 
which the main object was to secure uni- 
formity of pi-actice in the two classes of 
courts, as far as practicable, cannot impliedly 
repeal special provisions of the acts of con- 
gress directing the modes of procedure and 

of service of process in the federal courts. A 
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subpoena directed to a witness, or a notice 
directed to a party, stands on difiEerent 
gi-ound, and in ordinary civil actions service 
of these may be made in Confonnity with the 
statute provisions of the state, and not, nec- 
essarily by the marshal. 
Motion denied. 

NOTE. Service of process is a "mode of 
proceeding" within the meaning of the act of 
June 1, 1872, and being so, the mode of serv- 
ice (not the officer by whom made) prescribed by 
the state law must be followed, and the power 
of the federal court to prescribe or siibstitute 
any other mode is necessarily abrogated. So 
held by the United States circuit court, for the 
Eastern district of Wisconsin, by Mr. Justice 
Davis and Mr. District Judge Hopkins. Per- 
kins V. Watertown [Case No. 10,991.] 

Construction of above act as respects service 
by publication. Bronson v. Keokuk [Case No- 
1,928], 
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In re SCHWARTZ. 

[14 Blatchf 196; i 15 N. B. R. 330: 52 How- 
Prac. 513; 15 Alb. Law J. 350.] 

Circuit Court; S. D. New York. April 9, 1877. 

Bankkoptox — Right of Creditor to Prosecutk 
Claim— Discharge— PROVABL-E Debt. 

1. Section 5106 of the Revised Statutes, which 
enacts that no creditor whose debt is provable 
shall be allowed to prosecute to final judgment 
any suit therefor against the bankrupt, until 
the question of his discharge shall have been 
determined, applies to all provable debts, as 
well to those which, under section 5117, would 
not be discharged, as to others. 

[Cited in Re Cohen, Case No. 2,961; Re Van 
Buren. Id. 16.833; Re Alsberg, Id. 261: 
Re Schwarz, 14 Fed. 788.] 

[Cited in Brooks v. Bates" (Colo. Sup.) 4 Pac. 
1,072.] 

2. A claim arising out of a contract for the 
purchase and sale of merchandise is a provable 
debt, within § 5106, although the sale was made 
because of a false representation by the debtor 
as to his pecuniary affairs, and the prosecution 
of such claim may be enjoined, under § 5106, 
if it be prosecuted in an action sounding in dam- 
ages. 

[Cited in Re Pitts, Case No. 11,190; Re Van 
Buren, Id. 16.833.] 

[In review of the action of the district court 
of the United. States for the Southern dis- 
trict of New York. 

[In the matter of Henry Schwartz, a bank- 
rupt.] 

Anthony R. Dyett, for creditors. 
Alexander Blumenstiel, for bankrupt 

JOHNSON, Circuit Judge. On the 4th of 
:March, 1876, the district court denied an ap- 
plication made by the petitionei^ to vacate a 
stay of proceedings in a suit in a state court 
against the bankrapt, brought by them, and 
which had been stayed by an ex parte order 
of the district court, on the 14th of Febru- 
ary, 1876. The petititfners now apply to have 
this order of March 4, 1876, revei-sed, upon 

1 [Reported by Hon. Samuel Blatchford. Cir- 
cuit Judge, and here reprinted by permission.] 
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review, in this couit. The question involves 
the construe tiou of section 5108 of the Ke- 
vised Statutes. This section enacts, that "no 
creditor whose debt is provable shall be al- 
lowed to prosecute to final judgment any suit 
at law or in equity therefor against the bank- 
rupt, until the question of the debtor's dis- 
charge shall have been determined." It is 
contended, on tlie part of the petitioners, that, 
notwithstanding the generality of the lan- 
guage employed, which embraces every prov- 
able debt, it ought to be construed not to 
include any debt which, under the provisions 
of section 5117 of the Revised Statutes, would 
not be discharged even though the bankrupt 
slaould obtain the statutoi-y discharge. Debts 
of this class are designated, in that section, 
as those created by the fraud or embezzle- 
ment of the banlcrupt, or by his defalcation 
as a public officer, or while acthag in any 
fiduciary character. They further insist, that 
the demand xipon which their suit is brought 
against the bankrupt is not a provable debt. 
This latter proposition cannot, In my judg- 
ment, be maintained. Their statement of 
their own case shows that the claim origi- 
nated in what, in form, at least, was a con- 
tract for the purchase by the bankrupt, and 
the sale by them to him, of merchandise in 
the line of his business. The fact that he is 
chai-ged with having fraudulently induced 
the petitioners to make the sale, by false 
representations of his pecuniary affairs, does 
not exclude the claim from the class of prova- 
ble debts. It is still the price that is claim- 
ed, under the name of damages for the fraud. 
Even if their complaint in the state court is 
so framed that they cannot recover unless 
they prove the fraud, according to the laws 
of the state, it does not cease to be, in the 
language of the bankrupt act [of 1867 (14 
Stat. 517)], a debt created by the fraud of 
the bankrupt Had the action of the peti- 
tioners taken the form of an action for the re- 
covery of the specific merchandise sold, found- 
ed upon a complete rescission of the contract, a 
different question would have been presented. 
Where a claim originates in contract, al- 
though fraudulently induced, and is prose- 
cuted in an action sounding in damages, it 
continues to constitute a provable debt, even 
though the fraud must be proved to entitle 
the plaintiff to a recovery. 

The question to be determined in this ease 
is, therefore, the general one, whether, the 
debt being provable, the crpditor is at lib- 
erty to proceed, upon the gx-ound that debts 
which cannot be discharged are impliedly ex- 
cepted from the purview ot section 5106. 
This question has been fully discussed in 
several cases, in the district courts. In re 
Rosenberg [Case No. 12,054]; In re Ghirar- 
delli [Id. 5.376]. I concur entirely in the 
views presented by Judge Blatehford, in the 
opinion in the first of the eases cited. The 
bankrupt is entitled, until the question of 
his discharge is settled, to be protected by 
the court in banki*uptcy, except in the cases 



specified in the bankrupt law. That the 
creditors have not proved their claim in the 
bankruptcy does not affect the question. The 
section relates to debts provable, which, of 
course, includes those which have not been 

; proved. 

j As the application of the petitionei-s to va- 
cate the stay of proceedings followed so 

; closely the giunting of the stay, there cannot 
have been at that time any unreasonable de- 
lay, on the part of the bankrupt, in endeav- 
oring to obtain his discharge. The adjudi- 
cation of the defendant to be a bankrupt, on 
his voluntary application, wJis in December, 
1875, his assignee was appointed Febi-uai-y 
10, 1876, and the application for a stay of 
proeeedmgs immediately followed, as before 
stated. On this review, the decision must 
have relation to the facts upon which the 
district court acted. 

The order under review must be affirmed, 
and the clerk will certify to the district court 
that the order of that court in this matter, 
made March 4, 1876, refusing the applica- 
tion of the petitioners to vacate the stay of 
proceedings and injunction* granted on the 
14th of February, 1876, is affirmed. 



Case No. 12,503. 

In re SCHWARTZ. 

[4 N. B. R. 588 (Quarto, 189).] i 

District Court, D. Kansas. 1871. 

a 
Bankrdptot— Exemptions— KA.NSAS. 

A merchant doing business and residing in 
Kansas is not entitled to the special exemption 
allowed mechanics, miners, or other persons for 
the purpose of carrying on their trade or busi- 
ness. Such exemption made .by an assignee in 
bankruptcy will be disallowed. 

By HIRAM GRISWOLD, Register: 
It is admitted and agreed that at the time 
of the filing of the petition in banki-uptcy, 
M. F. Schwartz, the bankrupt, was a citizen 
of the state of Kansas, and was and had 
been domiciled in Kansas for more than one 
year previous thereto. That he was the 
head of a family. That he was a retail mer- 
chant of diy goods, clothmg, hats, caps, 
boots, and shoes in Wyandotte, Wyandotte 
county, in said state. That the amount of 
merchandise, consisting of miscellaneous ar- 
ticles, was selected and set apart by the as- 
signee to the bankrupt from his stock, under 
and by virtue of the provisions of the eighth 
subdivision of section 11, pp. 549, 550, Comp. 
Laws Kan. 1862, and only by virtue of said 
provisions, and does not exceed four hun- 
dred dollars, as appears by the bill and ap- 
praisal or report on file herein. That the 
report of the assignee of the articles set off 
to the bankrupt by him was made to the 
court within twenty days after receiving the 
deed of assignment, with the estimate value 
of each article. 

1 [Reprinted by permission.] 
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At Leavenworth, in said district, on the 
29Hi day of March, 1871, the register, to 
whom the matter of the exceptions to the 
statement of the assignee of the said M. F. 
Schwartz set apart by him to the bantrupt, 
as property excepted from the operation of 
the bankrupt act, to report to the court the 
facts and the conclusions of law thereon, re- 
ports: That he sat at his office in Leaven- 
worth on the 27th day of March, 1871, to 
hear the matter aforesaid, when Mr. Clough 
appeared in behalf of the excepting creditors, 
and W. Hale in behalf of the assignee. 

The parties submitted an agreed statement 
of the facts, which is hereto aftached and 
made part of this report From this state- 
ment of facts it appears that the bankrupt 
at the time of the filing o.t the petition in 
bankruptcy, was a retail merchant, and the 
property set apart and assigned to him was 
goods and merchandise, a part of his stock 
of goods, which up to that time he had been 
engaged in selling in Wyandotte, in the state 
of Eiinsas. This property was set apart to- 
the bankrupt as "stock in trade," and was 
so set apart under the provisions of the 
eighth subdivision of section 11 of the exemp- 
tion statute of the state of Kansas (Oomp. 
Laws 1862). The question, therefore, is fair- 
ly raised, whether under the exemption laws 
of the state in force in the year 1864, and 
they are the same now, a merchant, in addi- 
tion to the specific exemptions prescribed by 
those laws, was entitled to have exempted 
from execution, etc., stock in trade not ex- 
ceeding four hundred dollars in value. I am 
not aware that this provision of the statute 
of the state of Kansas has ever received a 
construction from the supreme court of the 
state, but it has been decided by the district 
court of the county of Leavenworth that 
merchants are not of the class of persons 
specified in the eighth clause of the statute. 
The district court, in so deciding, has fol- 
lowed the decision of the supreme court of 
the state of Minnesota on this precise point, 
made by it m the case of Grimes v. Bryne, 
2 Minn. (Gil. 72). That decision was made 
in December, 1858. The clause in question 
in the Kansas statute is literally copied from 
the Muanesota statute. Hence that clause 
had received a construction in the highest 
court of the state in whose statutes the pro- 
vision is first found before its incorporation 
into the laws of this state. And the legisla- 
ture of this state is supposed to have made 
that provision a part of our statute with a 
knowledge of the construction given to it in 
its native state, and to have also adopted 
that construction of the act. But were this 
an open question, now first presented, I 
should put the same construction upon the 
statute. I think it the correct one, and one 
in harmony with the spirit of the act. In 
opposition to this view, it is objected that 
the legislature of Kansas has given a con- 
struction to the words "stock in trade," and 
that by legislative enactment they are to be 



"construed to mean the same as the words 
goods and chattels." The legislature did, by 
an act amendatory of the act to establish 
a code of civil procedure, on Febniary 25, 
1860, declare, that whenever the words 
should occur in that act in the Code of Civil 
Procedure, they should be construed to mean 
the same as the words goods and chattels. 
I think that cannot be held to be an authori- 
tative interpretation of those words when 
used in another statute, enacted at another 
time, and having reference wholly to another 
subject-matter. But if wrong in this, if 
these words, "stock in tx-ade," should be held 
to mean "goods and chattels," the objection 
made to the claim of the assignee, that these 
goods were rightfully set apart to the bank- 
rupt, is not removed. The provision would 
then be, that the class of persons in that 
clause specified should have set off to them, 
exempt from seizure on execution, etc., goods 
and chattels not exceeding four hundred dol- 
lars in value.. But the question, who are 
the persons composing this class, and are 
therefore entitled to this exemption? is still 
to be met and answered. If language is to 
be used in its ordinary sense and have any 
force and meaning, the persons meant are 
they who "keep and use tools and instru- 
ments" ("implements" probably being in- 
tended) "for the purpose of carrying on their ■ 
trade or business." Hence, as was held in 
the case before cited,— Grimes v. Bryne,— the 
clause should be construed as though it read 
thus: The tools and instruments (imple- 
ments) of every mechanic, miner, or other 
person to the exercise of whose trade or busi- 
ness tools and implements are necessaiy, 
used and kept for the purpose of canying on * 
his trade or business, etc. If this is a cor- 
rect construction of the act, as I think it 
clearly is, then, among the persons intended 
to be provided for by the provision of tht^ 
statute in question, there is no place for a 
merchant. The only exemptions to which he 
is entitled are those provided for in other 
sections, concerning which nothing more can 
be here said. Hence I report to the court, 
as a conclusion of law from the agreed state- 
ment of facts, that the setting apart of tht 
goods in question to the bankrupt, as ex- 
cepted from the operation of the bankrupt 
act, was improperly done, and that the same 
should be inventoried by the assignee as a 
part of the estate of the said bankrupt. 

John K. Hale, for assignee. 

Clough & Wheat, for Henry Bell & Son. 

DEL ATT AY, District Judge. The register 
in bankruptcy of this court, to whom the 
matter of the exceptions to the cextificate of 
exempted property, filed by the assignee, was 
referred, having made his report to the 
court,* said report is approved. And the court 
being of the opinion that the goods and mer- 
chandise mentioned in said certificate of ex- 
empted property, valued at three hundred 
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and ninety-nine dollars and ninety-nine cents, 
described on pages 4, 5, 6, and 7 of said 
certificate, set apart by the assignee to be 
retained by the bankrupt, as excepted from 
the operation of the bankrupt act, are not, 
by the provisions of said act, exempted from 
levy and sale upon execution or other process 
or order of any court by the exemption laws 
of the state of Kansas, in force in the year 
1S64, and ai-e not, by the provisions of said 
act, exempted from the operation thereof, 
and should not have I?een so set apart to be 
retained by said banknipt, it is 

Ordered, that said certificate of exempted 
property be amended and corrected by strik- 
ing from the same all the property described 
on pages 4, 5, 6, and 7 thereof, and that said 
assignee inventory and administer upon the 
same as other property belonging to said 
estate. 

To which decision of the court the said as- 
signee excepts. 

(Below we give an extract from the exempt 
laws referred to in the preceding decision:) 
Comp. LaAvs, Kan. 1862, p. 549, § 11: "No 
property hereinafter mentioned or represent- 
ed, shall be liable to attachment, execution 
or sale on any final process issued from any 
court in this territory. First. The family 
• Bible. Second. Family pictures, school- 
books, or library, and musical instruments 
for use of family. Third. A seat or pew 
in any house or place of public worship. 
Fourth. A lot in any burial ground. Fifth. 
All wearing apparel of the debtor and his 
family, all beds, bedsteads, and bedding, 
kept and used by the debtor and his family, 
a all stoves and appendages put up or kept for 
the use of the debtor and his family, all 
cooking utensils, and all other household fur- 
niture not hereinafter mentioned, not exceed- 
ing five hundred dollars. Sixth. Three cows, 
ten swine, one yoke of oxen and one horse, 
01', in lieu of one yoke of oxen and one horse, 
a span of horses or mules, twenty sheep, and 
the wool from the same, either in the raw 
material or manufactured into yam or cloth, 
the necessary food for all the stock men- 
tioned in tliis section for one year's support, 
either provided or growing, or both, as the 
debtor may choose; also, one wagon, cart, 
or dray, one sleigh, two ploughs, one dray, 
and other farming utensils, including tackle 
for teams, not exceeding three hundred dol- 
lars in value. Seventh. The provisions for 
the debtor and his family, necessary for one 
year's support, either provided or growing, 
or both, and fuel necessary for one year. 
Eighth. The tools and instruments of any 
mechanic, miner, or other person, used and 
kept for the purpose of can-ying on his trade 
or business, not exceeding three hundred 
dollars in value, and, in addition thereto, 
stock in trade not exceeding four hundred 
dollars in value; the library and implements 
of any professional man; all of which ar- 



ticles, hereinbefore intended to be exempt, 
shall be chosen by the debtor, his agent, 
clerk, or legal representative, as the case 
may be." 
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[3 Wash. C. C. 117.] i 

Circuit Court, D. Pennsylvania. Oct. Term. 
1811. 

MariiJe Insurance — W.\ri{antt of NEUTRALiTr 
— Nbctbality Laws — Acts in Violation. 

1. The meaning of the warranty of neutrality 
is, that the property insured is neutral in fact, 
and shall be so in appearance and conduct; lihat 
the property shall belong to neutrals; that it 
shall be so documented as to prove its neu- 
trality; and that no act of the insured or his 
agents shall be done, which can legally com- 
promise its neutrality. 

2. The laws of nations do not prohibit the 
carrying of enemies' goods in neutral vessels; 
so far from so doing, upon the condemnation 
of the goods, the vessel is entitled to freight. 

3. But, if a neutral endeavours by false ap- 
pearances, to cover the property of a bellig- 
erant from the lawful seizure of his enemy, sudi 
conduct identifies the neutral with the belliger- 
ant whom he thus endeavours to protect; and 
the increase of risk, by being carried in for ad- 
judication, is produced not by a legal act, but 
by a fraud on the neutrality of his own gov- 
ernment, and upon the rights of the belliger- 
rtnt. 

4. The warranty of neutrality is broken, by 
unneutral conduct in the insured. 

5. It is enough to produce a forfeiture of the 
indemnity of the insurance, if the risk is varied 
or increased, by conduct inconsistent with the 
duties of neutrality. 

Policy on the ship Margaret, at and from 
Batavia to Baltimore, dated January 19th, 
1807; valued at 25,000 dollars, of which 20,- 
(KK) dollars were undenvritten — ^warranted 
American property, proof to be made at Bal- 
timore only. The order for insurance men- 
tioned, that the outward cargo of this vessel 
had consisted of goods contraband of war. 
The facts, as appeared by the evidence, were, 
that this ship sailed with a cargo of con- 
traband, in 1804, commanded by William 
M'Fadon, the pait owner, and stopped at the 
Cape of Good Hope, where she sold part of 
her cargo; thence she proceeded to the Isle 
of France, where she sold the balance, on 
credit, to the goveniment. In November, she 
sailed for Batavia, with 12,000 dollars in 
specie, the greatest part of which was the 
proceeds of this outward cargo. There not 
being at Batavia produce sufficient to load 
her, M'Fadon chartered her to a Mr. Arnold, 
a Dutch merchant of that place, on a voy- 
age to Tranquebar, and there left her under 
the command of one Deshon, the mate, and in 

1 [Originally published from the MSS. of Hon. 
Busfarod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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ease of any accident to Iiim, Herd was to 
command her; he, M'Fadon, returning to the 
United States in another Tcssel. By the ill- 
ness or death of Deshon," the command de- 
volved on Herd, who made the voyage to 
Ti-anquehar, and back to Batavia, as well as 
a second voyage to the same place, and on 
account of the same person. In consequence 
of the ship requiring twice to he repaired, 
Herd was compelled to expend considerable 
sums on that account; and not having funds 
sufaeient for this purpose, and to procure her 
load, he entered into a written agreement, 
with Arnold, (who wished to come to the 
United States with his family and property,) 
to the following effect: The ship was to be 
loaded with coffee, sugar, &c., the produce of 
the island, on account of Arnold and the 
plaintiffs [F. & A. Schwartz, survivors of 
William M'Fadon], to be consigned to the 
plaintiffs, who were to sell the same without 
charging commissions, and the proceeds to be 
paid one-half to Arnold. Arnold to pay a 
stipulated sum for the freight of his part of 
the cargo, and the transportation of himself 
and family; and also, to advance to Herd, 
what money he might want to pay for his 
half of the cargo. In order to neutralize llie 
property, Herd was, in addition to the real 
bills to be drawn on his owners for their 
part of the cargo, to draw bills to the amount 
of 30,000 dollars on his owners, in favour of 
Arnold, which, however, they were not ex- 
pected to pay. For the security of Arnold, 
Herd, by the same contract, agi'eed to hypothe- 
cate the vessel, cargo, and policies of Insur- 
ance. The bill of lading, invoice, and other 
papers, stated the cargo to belong to the 
plaintiffs, citizens of the United States. In 
March, 1S07, she sailed from Batavia— Arnold 
died on the voyage. She was afterwards 
brought to hj a British cruiser, the captain 
of which, after inspecting such of her papers 
as were shown by Captain Herd, was in- 
duced, in consequence "of suspicions excited 
by some of the sailors of the Margaret, to ex- 
amine the trunks belonging to Arnold, Here 
they found the above agreement, as well as 
propertj' of great value, in precious stones. 
The vessel and cai*go were taken into Barba- 
does, and condemned as enemy's property; 
the captain claimed the ship and half the 
cargo for the plaintiffs. On notice of the 
capture, the plaintiffs offered to abandon, 
which was refused. The order for insurance, 
stating the nature of the outward cargo, was 
communicated to the defendants. The ob- 
jections made to the plaintiffs' recovery were 
— ^1. That the plaintiffs have not proved them- 
selves to be citizens of the United States, 
as the ceilificate of naturalization of the 
plaintiff, Augustus Schwartz, mentions Au- 
gustus Jacob. The evidence, however, very 
clearly proved, that they were, in fact, the 
same person, the additional name of Jacob 
being dropped in the firm of the house. 2. A 
deficiency in the proof, that the vessel was 
the property of the plaintiffs. All her papers 

21FED.CAS.— 49 



being lodged in the admiralty, at Bai-badoes, 
and the defendants not consenting to read 
the record, the evidence to prove property, 
consisted principally of acts of ownership ex- 
ercised by the plaintiffs, and the letters of 
Herd to them as owners. To prove such evi- 
dence as this sufficient, the plaintiff's read 5 
Esp. SS. 3. Concealment of the circumstance, 
that this vessel had beem engaged in, carry- 
ing on the trade of belligerants, from one 
of their colonies, which was considered by 
the court of admiralty, as an adoption of her 
by belligerants, and which at all events, in- 
creased the risk of seizure and carrying in. 
1. C. Rob- Adm. 10; 5 0. Rob. Adm. 327. 
4. That the hypothecation of the vessel and 
cargo, amounted to a transfer to an enemy, 
so far as to vest an interest in him to the 
extent of his security, which, by the capture, 
became vested in his enemy, and consequent- 
ly, amounted to a breach of the wari'anty. 2 
Caines, 72. 5. That the hypothecation of the , 
policies, ti-ansferred them to the obligee, so 
as to deprive the plaintiffs of the right of 
recoveiT on them. 2 Caines, 110, 6. The 
covering of the property of the belligerant, is 
a breach of the warranty. 1 Marsh. Ins. 
410, 40G, 473; [Darby v. The Erstem] 2 
Dall. [2 U. S.] 34. 

WASHINGTON, Circuit Justice (charging 
jury). The court, considering the last objec- 
tion as fatal to the plaintiffs' recovery, the 
others will be passed over without observa- 
tion. The meaning of the wai'ranjty of neu- 
trality is, that the property insured is neuti-al 
in fact, and shall be so in appearance and in 
conduct. That is to say, that the property 
belongs to neutrals; that it shall be so docu- 
mented as to prove its neutrality; and that 
no act of the insured or his agents shall be 
done, which can legally compromit its neu- 
trality. If. for the want of papers required 
by tlie law of nations or treaties, or if by 
unneutral conduct, a loss ensues, or even an 
impediment occurs which varies or increases 
the risk, although a loss is not the conse- 
quence; the warranty is not complied with. 
This is clearly the doctrine established by tlie 
case of Rich v. Parker, 1 Marsh. 409. The 
want of the passport required by the treat}' 
between the United States and France, did 
not justify a condemnation, if, in fact, the 
vessel was American; but it justified a sei- 
zure and carrying in for examination; where- 
as the passport, had it been on board, would, 
by the treaty, have been so conclusive, that it 
would have been the duty of the French 
cruiser, to have suffered the vessel to proceed. 
The want of this paper, therefore, was con- 
sidered a breach of the warranty; since it au- 
thorized the carrying the neutral out of his 
course, and an interruption of his voyage, 
which is an increase of risk, from which the 
insurers were by the warranty to be relieved. 
In this case, it is argued, on behalf of the 
insured, that the circumstance of having bel- 
ligerant property on board, was no breach of 
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tlie warranty of the neutrality of tlie vessel. 
This is very true; because the law of nations 
does not prohibit the carrying of enemy's 
goods in neutral vessels; so far from it, that 
upon the condemnation of the goods, the ves- 
sel is entitled to freight. But. if the neutral 
endeavours by false appearances, to cover the 
property of a belligerant from the lawful 
seizure of his enemj', such conduct identifies 
the neutral with the belligerant, whom he 
thus endeavours to protect; and the increase 
of rislv, by being carried in for adjudication, 
is produced, not by a legal act, as in the 
former case, but by a fraud on the neutrality 
of his own government, and upon the rights 
of the belligei'ant. The warranty of neutrali- 
ty is broken, by unneutral conduct in the in- 
sured. We do not mean to countenance the 
idea, that such conduct would justify the 
court of the belligerant in condemning the 
vessel, for the taint on the cargo, or even the 
whole of tlie cargo, because of a part, which 
can be distinguished from the residue, being 
covered. It is tnie, that in case of conti'a- 
band, covered by a false destination, the 
British courts of admiralty condemn the ves- 
sel on account of the fraud, which seems to 
carry the punishment very far indeed. But 
it is enough to produce a forfeiture of the 
indemnity, if the risk is varied or increased 
by conduct inconsistent with the duties of 
neutrality. Upon the whole, there being no 
doubt as to the facts in this case, the law is 
clearly in favour of the defendants on this 
point. 

The plaintiffs suffered a nonsuit. 



SCHWARTZ (UNITED STATES v.). See 
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Case No. 13,605. 

SCHWARTZ et al. v. UNITED STATES 
INS. 00. 

[3 Wash. C. C. 170.] i 

Circuit Court, D, Pennsylvania. Oct, Term, 
1812. 

Marine Issukanoe — Actiok fok Returs of 
Premium — Fraud in Procuring Insurance. 

1. Action for a return of premium, on the 
insurance of the cargo of the Margaret, at and 
from Batavia to Baltimore. 

2. Fraud is an ans\^'er to an action for a re- 
turn of premium, not from any merit in the de- 
fendant, which justifies liim in retaining money, 
which ex aequo et bono, is not his, but from the 
demerit of the plaintiff, which excludes him 
from the aid of a court, to draw it out of the 
defendant's hands. 

[Cited in The Ann C. Pratt, Case No. 409.] 

3. The court ^s not disposed to make nice dis- 
tinctions between grades of fraud. The true 
rule is, that if the insured, by deception and 
false pretences, induces others to take a risk, 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



which, had *he truth been disclosed, they would 
have refused, or would have taken on different 
terms, thereby securing to himself a chance to 
claim an indemnily in case of loss, or a return 
premium in case of safe arrival; it is such a 
fraud as ought to defeat his claim to a return 
of premium. 
[Cited in Tufts v. Tufts, Case No. 14,233.] 

Action for a return of premium, paid on a 
policy effected on the cargo of the Margaret, 
20th of Januaiy, 1807, at and from Batavia to 
Baltimore, at 7^2 per cent., valued at 15,000 
dollars; the coflt'ee valued at thh-ty-four dol- 
lars per picul, the sugar fifteen dollars, and 
the pepper at twenty dollars. This is the 
same voyage as that mentioned in the case of 
the same plaintiffs against the Insurance 
Company of North America [Case No. 12,504], 
and the same evidence was given. The plain- 
tiffs had insm-ed on the cargo of this vessel, 
at other offices, to the amount of 75,500 dol- 
lars, prior to the one in question; and their 
interest on board, distinct from Ai-nold's, 
amounting only to 52,536 dollars, this suit is 
brought to recover back the premium, on the 
ground of short interest. The evidence not 
noticed in the report of the former case, but 
which becomes important in this, is as fol- 
lows: 

By the letters written by Captain Herd to 
the plaintiffs, from Batavia, and which were 
received two days before the first insurance on 
either vessel or cargo was made, the plaintiffs 
were informed that the cargo, on, their ac- 
count, would amount to upwards of 50,000 dol- 
lars, besides a conditional eonti'act he had 
made with the Dutch government, for 1,000 
piculs more of coffee; and they were advised 
by him to insure about 75,000 dollars on the 
cargo. After Herd had nearly taken lu the 
greatest part of his cargo, he found the ves- 
sel had sprung a leak, which compelled him 
to unload, and to caulk and sheath, and put 
other repairs on her, which cost about 10,000 
dollars. It was about that time, that Arnold 
became interested in the cargo; and the con- 
tract mentioned in the former case was enter- 
ed into. Herd, in his deposition, swears, that 
lie never gave to the plaintiffs, any informa- 
tion respecting the interest of Arnold in the 
cargo, or which contradicted his letters; which 
represented the whole cargo as belonging to 
the plaintiffs; until July, 1807, after his cap- 
ture, in which last letter he unfolded the 
whole nature of the transaction. This letter 
was received by the plaintiffs on the 30th of 
August, 1807, and a letter was immediately 
written to the agent of the plaintiffs, in this 
city, directing him to abandon, and to claim 
for a total loss. This was done on the 31st, 
and refused. Some time after this, the agent 
was authorized to offer a compromise to the 
different offices, to receive 75 per cent, of the 
whole sum insured, with a promise to fm'nish 
the necessary proofs of property and loss, as 
soon as they should be received from Barba- 
does, where the condemnation took place. 
This was refused, unless the agent would 
oblige- himself to repay the money, if it should 
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appear tliat the plaintiffs were not entitied to 
it; whicli was not acceded to. Actions were 
accordingly brought, and a total loss claimed, 
without any counts for a return of premium 
being inserted in the declaration. The Inter- 
est of Arnold, and the scheme pursued for 
covering his interest, were not communicated 
by the plaintiffs to the underwriters, but came 
accidentally, and in some other way, to their 
Imowledge. 

The claim for a retm-n of premium, was re- 
sisted upon the following grounds: (1) Fraud 
hi the plaintiffs (who, it was contended, must 
have known of Arnold's, interest in the cargo), 
in attempting to cover, and to insm-e belliger- 
ent property as neutral. (2) That if they did 
not know it, still, they are chargeable with 
the fraud of Captain Herd, their agent and 
attorney. (3) That the cargo having been on 
board, or nearly so, before the interest of 
Arnold commenced, the policy attached, the 
policy being at and from; and of course, no 
claim can be made for a retm-n of premium, 
independent of the question of fraud. Upon 
the first and second points were cited Park, 
Ins. (4th Ed.) 214; 2 Marsh, Ins. 652; 1 Bin. 
116; 3 Gaines, 90; 2 Johns. Gas. 58; [Maybin 
V. Coulon] 4 Ball. [4 T7. S.] 298; 2 Jobns. Cas. 
310. On the third point were cited 3 Johns. 
1; Park, Ins. (Last Ed.) 299; 1 Marsh. Ins. 
165, 840; 3 Johns. Cas. 10. 

For the plaintiffs, the fact of the fraud was 
insisted not to be brought home to the plain- 
tiffs; and if it were, the law was disputed. 
As to the third point, it was answered, that 
the vessel not being seaworthy to receive the 
cargo, according to the decisions in the eases 
cited by the defendants, the policy of course 
never attached, until after she was repaired, 
and the interest of Arnold commenced. As 
to the plaintiffs being chargeable with the 
fraud of Captain Herd, it was said, that his 
conduct amounted to ban-atry, upon the argu- 
ment of the defendants, for which they are 
liable; and of course, they cannot urge that, 
as a reason against a recovery of the pre- 
mium. Any gross malversation by the masteii 
is barratry. 2 Camp, 149. 

WASHINGTON, Circuit Justice (charguig 
jury). Tliis is an action for money had and 
received, to recover back the premium paid by 
the plaintiffs to the defendants, for short in- 
terest, in the cargo of the Margaret; the whole 
having been covered by policies, prior to that 
underwritten by the defendants. The ground 
of the action is, that the defendants were nev- 
er exposed to the risk, against which they 
bound themselves to indemnify the plaintiffs, 
and for which they received the premiimi; 
and consequently, that they cannot, in con- 
science, retain it The principle of this action 
is unquestionably founded in sound law. The 
answer to this demand is, that the plaintiffs 
have been guilty of a fraud, in procuring this 
insurance to be effected; and that no court 
will, in such a case, lend its aid to recover 
back the money paid for effectuating such a 



purpose. GenemlJy speaking, this too, is 
sound law. This is an equitable action, and 
the plaintiffs should derive their right to re- 
cover from pure sources. The title of the de- 
fendant, in such a case, to retain what he has 
received, and which, ex Eequo et bono, is not 
his; does not arise from any merit in himself, 
but from the demerit of the plaintiff, which 
denies him a remedy to draw it out of the 
hands of the defendants. The alleged fraud 
consists in covering belligerent property by 
false papers, and insuring it as neutral. The 
first question, therefore, is a question of fact, 
for the decision of the jury; whether the 
plaintiffs were knowingly guilty of the imput- 
ed fraud. The second is a question of law, 
whether this is such a fraud, as ought to pre- 
vent the plaintiff fi'om reclaiming in a court 
of justice, the premium which he has paid. 

In ascertaining the fact, on which the law is 
to arise, you have direct evidence, opposed to 
that which Is merely drcumstantial. The for- 
mer consists in the information given by Cap- 
tain Herd to the plaintiffs, on which they ap- 
pear to have acted; by which they were led 
to conclude, that the cargo was entirely their 
own, and about equal ia value to the aggre- 
gate of the sum insured on it. The circum- 
stances opposed to this positive proof are, the 
small capital carried fi-om the Isle of Fiance 
to Batavia; the knowledge which William 
M'Fadon, during his life a partner of the 
plaintiffs, had of the connexion with Arnold in 
the Tranquebar voyages; and some others of 
less weight. But it may be observed, that 
though Arnold might be willing to take a 
share in the short trading voyages from Ba- 
tavia to Tranquebar, it by no means followed, 
that he would engage in a shipment to the 
United States; and at all events, as frand is 
never to be presumed, the jury ought to be 
very well satisfied with the evidence offered 
to prove it, before they should believe it to 
have existed, especially when it is opposed by 
strong proofs to the contrary. 

We wish it were in our power to speak as 
favourably of the conduct of the plaintiffs, 
after they received Captain Herd's letter, 
which contained a full and candid disclosure 
of the transactions at Batavia, in relation to 
the interest of Arnold in this cargo. Had they 
then communicated this information to the un- 
derwiiters, it would, we think, have been very 
difficult to have brought home to the plaintiffs, 
a knowledge of, or concern in, this unfair 
transaction. But the demand which they 
made of a total loss on the whole sum insured; 
their offer to receive 75 per cent, of the whole, 
at a subsequent period, after they had more 
time for reflection; and their concealment of 
the truth from the defendants, until after they 
had by other means obtained a knowledge of 
it; these, if they do not so connect the plain- 
tiffs with the transactions at Batavia, as to 
induce a belief that they had authorized, or 
knew of them, when these insurances were ef- 
fected, do at least amount to an adoption and 
ratification of what was done by their agent; 
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which subjects them, in point of law, as much 
to the charge of fraud in the first instance, as 
if the fact was hrouglit home to them by the 
clearest proof. This being the case, it be- 
comes unnecessarj' to give any opinion on the 
second point made by the defendants' counsel. 

The next inquiry is, whether this is such a 
fraud as ought to bar the plaintiffs' right of 
recovery? It is much to be wondered at, that 
only five cases are to be met with, in which 
this question has received a judicial decision. 
The cases of Whittingham v. Thornburgh, 2 
Vern. 20G, De Costa v. Scandret, 2 P. Wms. 
170, and Wilson v. Ducket, 3 Burrows, 1361, 
in which the premium was decreed to be re- 
funded, notwithstanding the fraud of the in- 
sured in obtaining the insurance, fall short of 
establishing the point for which' the plaintiffs' 
counsel contend. In the two former, the in- 
surers were plaintiffs in equity, seeking to set 
aside the policies on the ground of fraud; and 
since the insurers could not, in conscience, re- 
tain the premiums, no matter how great the de- 
merit of the insured might be, a court of 
equity, governed by its own principles, could 
not relieve the insurers on other terms, than 
compelling them to disgorge that to which they 
had no equitable right, and placing the parties 
in the situation they were in, when tlie con- 
tract was entered into. The other case, though 
tried at law, was under a decree of the court 
of chancery, in which the insurers were com- 
plainants, and offered in their bill to repay the 
premium. The case of Tyler v. Home, men- 
tioned in Park, Ins. 218, which was decided 
at nisi prius, in 1785, since the Revolution, 
and is, of course, not authority in this court, 
establishes the doctrine, that, in a case of gross 
fraud, the insured cannot recover back the 
premium. Chapman v. Fraser, which was de- 
cided at a still later period, but in the king's 
bench, is so loosely stated in 2 Marsh. Ins. 652, 
that it is difficult to discover the precise prin- 
ciple which it establishes. 

This court does not feel itsdf disposed to 
eovuitenance a distinction between different 
gi-ades of fraud, as affecting the right of the 
plaintiff, in actions of this kind. It is be- 
lieved, that upon general principles of law, as 
well as of soimd policy and morality, it may 
be safely laid down as a rule, that if the in- 
sured, by deception and false pretences, in- 
duces others to undertake a risk, which, had 
the ti'uth been disclosed, they would not have 
taken at all, or would have done so on differ- 
ent terms from those agi'eed upon, thereby se- 
curing to the insm-ed a chance to claim an in- 
demnity in ease of loss, or a return of pre- 
mium in case of ^fe arrival; it is such a fraud 
as ought to defeat his right to maintain this 
action, for the premium. That is precisely the 
present case. The plaintiffs had this chance, 
and it might in all probability have been re- 
alized, had this vessel been lost at sea. or the 
evidence of the real transaction been otherwise 
kept from public view. The bill of lading and 
invoice, the ordinai-y proofs of property and 
^■alue, were suificient to authorize a recovery 



of the sums insured, or might have induced the 
underwriters to pay without a suit. If the 
jury think with the court on the facts of this 
case, their verdict ought to be for the defend- 
ants. 

Verdict for defendants. 



Case l^o 13,506. 

SGHWARZEL v. HOLBNSHADE et al. 

[3 Fish. Pat. Cas. 116; 2 Bond, 29.] i 

District Court, S. D. Ohio. April, 1S66. 

Patents — Infkisgement — Damages — Judicial 
Discretion. 

1. The plaintiff may fail, from a lack of evi- 
dence, in proving infringements which would 
have justified the jury in iinding damages to a 
larger amount, but this is the fault or mis- 
fortune of the plaintiff, and does not authorize 
the jury in finding more than the actual dam- 
ages proved, 

2. It has happened, and may occur again, 
that a meritorious inventor of a valuable im- 
provement, after spending years of patient 
thought and toil in making it practically use- 
ful, and obtaining a patent for it, has been 
wantonly and unjustly pirated upon, and com- 
pelled, for the establishment of his rights, to 
engage in long, vexatious, and expensive litiga- 
tion, in which, at last, the sum that may be 
awarded by the verdict of a jury may be whol- 
ly inadequate- In sued a case the instincts of 
justice would demand of a judge that he should 
exercise the discretion vested in him by law, in 
trebling the damages. 

[Cited in Welling v. La Bau, 35 Fed. 304.] 

3. But when the plaintiff has no claim or mer- 
it as an inventor, but is the mere assignee of a 
patent, which he has purchased on speculation, 
the law will give him the actual damages which 
his evidence shows he has sustained, but will 
give him nothing more. 

[Cited in Welling v. La Bau, 35 Fed, 304.] 

This was a motion, under section 14 of the 
act of 1836, to treble the damages found by 
the jury in an action, on the case, for the 
infringement of letters patent [No. 41232] for 
a new and useful "improvement in grain sep- 
arators," granted to ,Tohn W. Free and Har- 
rison Ogborn, January 12, 18(54, and assigned 
to plaintiff [John Schwarzel], for the counties 
of Ross, Pike, Pickaway, Scioto, and Fay- 
ette, in the state of Ohio, 

Bartley & Burnett, for the motion. 
S. S, Fisher, contra, 

OPINION OF THE COURT, A motion is 
made in this case for a judgment for treble 
the amount of damages found by the jury 
against the defendants, on the ground that 
the infringements of the plaintiff's patents, 
as proved on the trial, were wanton and will- 
ful, and that the damages are altogether in- 
adequate. The action was brought for an in- 
fringement of the plaintiff's exclusive right, 
by purchase and assignment, in a grain sepa- 
rator or fanning machine, for five counties in 
the state of Ohio. The defendants [Jacob W. 

1 [Reported by Samuel S. Fisher, Esq.; re- 
printed in 2 Bond, 29, and here republished by 
permission.] 
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Holenshade and Edward 0. Morris] did not 
appear to defend tlae action, and in the early 
part of the present term of tliis court, a jury 
was sworn to assess tbe plaintiff's damages, 
as upon a default The material facts proved 
on the inquiry to the jury were, that the 
plaintiff was the assignee of the right to 
make, use, and vend said machine in the 
counties of Ross, Pilce, Pickaway, Scioto, and 
Fayette, in Ohio, and was largely engaged 
in the manufacture and sale of the same with- 
in said counties. It also appeared that the 
defendants were the assignees of an exclu- 
sive right to make, use, and sell said ma- 
chines in six other counties of the state, some 
of which adjoined the counties in which the 
plaintiff had an exclusive right. It was 
proved on trial that the defendants had sold 
seven of the machines manufactured by them 
at Cincinnati, within the five counties before 
named, and that the plaintiff's profit on ma- 
chines made and sold by him was fifteen dol- 
lars on each. This was the whole extent of 
the infringement proved, and the jury re- 
turned a verdict for one hundred and five 
doUai-s, being fifteen dollars for each ma- 
chine sold by the defendants. The only evi- 
dence of these sales by the defendants was 
the admission of their agent, who made the 
sales; but the circumstances under which 
they were made were not disclosed by the 
evidence. 

The only question for the court is, whether 
from these facts a case is made for the ex- 
ercise of the discretion of the court in. order- 
ing a judgment to be entered for three times 
the amount of the damages returned by the 
jury. It is somewhat remarkable that in the 
almost countless reports of trials of patent 
right cases in the United States, there are 
so few in which the statute authorizing a 
judgment for treble damages has been pre- 
sented for judicial consideration. It is in- 
ferable that but few cases have arisen in 
which a claim for an increase of damages 
has been urged. The legislation on this 
subject, from the first inception of our pat- 
ent right policy, seems clearly to contem- 
plate that cases may occm* in which it may 
be proper for the court to increase the dam- 
ages returned by tlie jury. By the first pat- 
ent act, passed in 1790 [1 Stat 10&], an in- 
fringer was liable not only for the damages 
found by a jury, but also forfeited to the 
aggrieved party the infringing machine. By 
the act of 1793 [1 Stat 31S], it was provided 
that an infringer should forfeit and pay a 
sum equal to three times the price for which 
the patentee sold, or licensed to others, the 
use of the patented invention. The act of 
1800 [2 Stat. 37] compelled an infringer to 
forfeit and pay the patentee a sum equal to 
three times the actual damage sustained. 
Thus the law stood until the act of 1836 [5 
Stat 117] was passed) and which, as appli- 
cable to the motion before the court, is still 
ill force. Section 14 of this act essentially 
changes the iirevious legislation on this sub- 
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ject, and provides, where a verdict for dam- 
ages has been rendered for an infringement 
of a patent right, "it shall be in the power 
of the court to render judgment for any sum 
above the amount found by such verdict as 
the actual damages sustained by the plain- 
tiff, not exceeding three times the amount 
thereof, according to the circumstances of the 
case, with costs." 

The question for the decision of the court 
is, therefore, whether the circumstances of 
this case require the court, in the exercise 
of a sound discretion, to treble the damages 
assessed by the jm-y. In every view I can 
take of the subject, I see no sufiicient reason 
for granting the present motion. The stat- 
ute expressly fixes the measure of the plain- 
tiff's recovery to the "actual damages" he 
has sustained by the infringement It is 
true, as declared by the supreme court of the 
United States, in the case of Seymour v. 
MeCo'rmick, 16 How. [57 U. S.] 480: "Where 
the injury is wanton or malicious, the jury 
may inflict vindictive or exemplary damages, 
not to recompense the plaintiff, but to pun- 
ish the defendant." In the present case the 
jury returned a verdict for what they be- 
lieved to be the actual damage sustained by 
the plaintiff from the infringement proved 
by the evidence. It is not controverted that 
upon even the most liberal estimate, the ver- 
dict is for a sum equal to the injury proved 
to have been sustained by the plaintiff. The 
facts did not justify the jury in giving a 
verdict for vindictive or exemplary damages; 
nor do tfiey warrant the court in trebling the 
damages. From a lack of evidence on the 
part of the plaintiff he may have failed to 
prove infringements by the defendants, which 
would have justified the jury in finding dam- 
ages to a larger amount than they returned, 
but this was the fault or misfortune of the 
.plaintiff, and did not authorize the jury in 
finding more than the actual damages proved. 

Cases may be readily conceived in which it 
would be the imperative duty of a court to 
exercise the discretion given by the statute, 
by increasing the damages. It has happened, 
and may ocdur again, that a meritorious in- 
ventor of a valuable improvement, after 
spending years of patient thought and toil, 
in making it practically useful, and obtain- 
ing a patent for it, has been wantonly and 
unjustly pirated upon, and compelled, for the 
establishment of his rights, to engage in long, 
vexatious, and expensive litigation, in which, 
at last, the sum that may be awarded by 
the verdict of a jury fiiay be wholly inade- 
quate as a compensation for the wrongs and 
injuries he has sustained. In such a case, 
the instincts of justice would demand of a 
judge that he should exercise the discretion 
vested in him by law, by trebling the dam- 
ages, and thus, as far as practicable, doing 
justice to one, who, from the great utility of 
his invention, may be entitled to the name of 
a public benefactor. But clearly there is no 
such feature in tiie present case. The plain- 
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tiff has no claim or merit as an inTentor, but 
is tlie mere assignee of a patented machine, 
the right to which lie has purchased on spec- 
ulation. The law under such circumstances 
Avill give him the actual damages which the 
evidence shows he has sustained, but will 
give him nothing more. The motion is over- 
ruled. 



SCHWEDLER (STRUVB v.). See Case No. 
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SCIENCE, Tlie (UNITED STATES v.). See 
Cases Nos. 1G,238 and 16,239. 



Case INTO. 13,507. 

The SCIOTA, 
fSee Case No. 16,240.] 



Case "No. IS, 508. 

The SCIOTO. 

[2 Ware (Dav. 359) 360; i 5 N. Y. Leg. Obs. 
442; 11 Law Rep. 16.] 

District Court, D. Maine. Dec, 1847. 

CoLLisios — Vessel at Anchok— Pkesdmption of 

Fault — Entering Harbor — Lookout — 

Lights— Divided Damages. 

1. When a collision takes place between a ves- 
sel under sail and one at anchor, the prima fa- 
cie presumption, if there be any fault, is that 
it is on the vessel under sail. 

rCited in Saunders v. The Hanover, Case No. 
12,374.] 

2. A vessel entering a harbor is bound to 
keep the most vigilant watch to avoid colli- 
sion witli other vessels in motion or 'lying at 
anchor; and if in the night time she ought to 
liave her whole crew on deck on the lookout. 

[Cited in Nelson v. The Goliah, Case No. 10,- 
lOG; The Lady FrankUn, Id. 7,984. Dis- 
tinguished in The J. W. Everman, Id. 7,- 
591.] 

3. When a collision takes place by the fault 
of one of the vessels, she is responsible for all 
the damage. 

[Cited in Knowlton v. Sanford, 32 Me. 157.] 

4. But if it happens without fault in either 
party, or if there was fault and it cannot be as- 
certained which vessel was in fault, or if both 
were in fault, then the damage and loss are di- 
vided between them in equal shares. 

[Cited in The Bay State, Case No. 1,148; 
Lucas V. The Thomas Swann, Id. 8,588; The 
J. W. Everman, Id. 7,591; The Atlas, Id. 
633.] 

5. A vessel ought not to be moored and lie in 
the channel, or entrance to a port, except in 
cases of necessity; or, if anchored therefrom ne- 
cessity she ought not to remain there longer than 
the necessity continues. If she does and a col- 
lision takes place with a vessel entering the 
harbor, she will be considered in fault. 

[Cited in Amoskeag Manuf'g Co. v. The John 
Adams, Case No. 338; The Chauneey M. 
Depew, 59 Fed. 794.] 

[Cited in Lamhert v, Staten Island R. Co., 
70 N. Y. 108.] 

6. A vessel lying in the channel of a port, 
from necessity, is bound in the night time to 
show a light. 

[Cited in Lenox v. Winisimmet Co., Case No. 
8,248; Jones v. The Hanover, Id. 7,466.] 

1 [Reported by Edward H. Daveis, Esq.] 



7. In cases of collision, a fault of one vessel 
will not excuse any want of care, diligence, 
and skill in another, so as to exempt her from 
sharing the loss and damage. 

This was a ease of collision oecuiTing in the 
harbor of Portland, between the Scioto, as 
she was entering the harbor, and the Falcon 
lying at anchor. 

Haines, Dist. Atty., for libellant- 
Slr. Shepley, for respondent. 

WARE, Distiict Judge. The Scioto, on the 
evening of the loth of December, being on her 
passage from Calais to Boston, deeply laden 
with a cargo of lumber, in consequence of the 
threatening aspect of the weather, put into 
the harbor of Portland. The wind was from 
the N, N. E., so that she could not lay her 
course into the harbor, but was obliged to 
beat in. Two other vessels were entering at 
the same time. As they entered, the Scioto 
put in upon one tack, as the other two did 
on the other, and each tacking at the same 
time, they passed each other in the channel 
After making three or four tacks, the Scioto, 
in her passage from the eastern to the west- 
ern side, came in collision with the Falcon 
lying at anchor about 40 rods north-west of 
tlie block-house, on House Island, where she 
had been lying for a week. This was about 
one o'clock in the morning. The moon was 
then just setting, the sky moderately but not 
heavily overcast; some of the witnesses say 
that stars were visible, and others that they 
were not. During the first part of the night, 
there were flying clouds sometimes obscuring 
the moon and sometimes leaving it bright, 
but in the latter part, the clouds became 
more dense and heavy. Still it was light 
enough to see objects at considerable dis- 
tance which were broad off on the water, un- 
less land lay behind, so that the shade of the 
vessel was melted into that of the land be* 
yond. It was in such a position that the 
Falcon lay when seen from a vessel entering 
the harbor, the high land of the town cover- 
ing her hidl. She lay also in the channel or 
passage way, not precisely in the track of a 
vessel entering the harbor with a fair wind, 
but within the range taken by vessels beat- 
ing in, and very nearly in the track of a ves- 
sel going into Hog Island roads; and she 
showed no light. 

In the case of a collision of vessels by 
which damage is done, the first rule, a rule 
dictated by natural justice, is that the vessel, 
by whose fault the collision took place, shall 
be answerable for all the damage. The first 
inquiry, therefore, is, by whose fault this col- 
lision was occasioned. It may be assumed 
as a general rule, that when a collision takes 
place between a vessel under sail and one 
not under sad, the prima facie presumption 
is that the favdt is imputable to the vessel 
that is in motion. It is said in Jacobson's 
Sea Laws, p. 339, generally and without lim- 
itation, that when a vessel in full sail occa- 
sions damage to one that has no sail set, she 
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wiU be held liable for all the damage. ■ The 
same is also stated as a rule of law by 4 
Boul.-P. Dr. Mar. p. 492, tit. 12, § 6, and it is 
assumed to be law in the ease of Strout v. 
Foster, 1 How. [42 U. S.] 29. tfndoubtedly, 
the rule must admit of exceptions. But the 
first presumption will place the blame on her, 
because she has the power of changmg hert 
course, and a vessel at anchor is stationary. 
The vessel under sail must therefore clear 
herself from the imputation, by showing that 
every practicable effort was made to avoid 
the collision. It may be safely stated as an- 
other general rule admitting perhaps of no 
exception, that a vessel entering the harbor 
in the night time, is put on her utmost vigi- 
lance; and this is more especially the case 
if the port be one much resorted to in bad 
weather as a harbor of refuge, as that of 
Portland is. When there is reason to expect 
that the harbor may be crowded with vessels, 
and this is always to be anticipated of Port- 
land harbor after a few days of bad or doubt- 
ful weather, the highest degree of vigilance 
may be justly required. The master and 
crew ought to be on deck, and in such parts 
of the vessel as to be able to control her mo- 
tions, and to see any vessel that lies in her 
track, and which they may be approaching. 
K this is not done and a collision takes place, 
there will be great danger that the fault will 
be placed to her account. Under these gen- 
eral rules of the law, the prima facie pre- 
sumption of fault, if there was any, will be 
against the Scioto. She was the moving ves- 
sel, "and she was entering, on account of the 
doubtful aspect of the weather, a harbor 
much frectuented by vessels on this coast for 
the veiy purposes for which it was sought by 
her. Consequently, we have a right to de- 
mand of her the utmost care and vigilance. 

Taldng the testimony of the crew, and I 
have seen no reason for questioning theh* 
fairness, I think that there was that degree 
of vigilance which the case required. The 
whole of the crew were on deck and station- 
ed in those parts of the vessel where they 
had the best opportunity of contx'olling her 
motions and seeing any object which they 
might be approaching. But the fact was, 
that the Falcon was not seen from the Scioto 
until she was so near that it was impossible 
to avoid a collision. The master, who was 
forward, and the mate, at the helm, with 
one of the hands, saw her at the same mo- 
ment, and the mate immediately put up the 
helm to bear away. She was moving in a 
direction that would have brought her on the 
Falcon's bow, but the helm changed her mo« 
tion, so that she struck her quarter. At 
first^ it may appear surprising that the mas- 
ter, mate, and one of the hands should all 
have seen her at the same moment when she 
was just xmder the Scioto's bows, at not 
more than the distance of thrice the length 
of the vessel. The testimony explains it. 
As they were approaching the Falcon, anoth- 
er vessel beating into the harbor was ap- 



proaching them, between the Falcon and the 
Scioto, and entirely concealing her, and she 
was seen as soon as this vessel had so far 
passed as to clear her. It may still be asked 
why the Falcon was not seen before, when 
they were approaching her, and before the 
stranger vessel intervened to prevent it. The 
first answer is, that the Falcon showed no 
light. If she had suspended a lamp in her 
rigging, that would undoubtedly have been, 
seen. But as the night was sufficiently clear 
to see objects at a considerable distance, it is 
contended that with a good lookout, she might 
and would have been seen sooner. It is not 
a satisfactory answer to this point in the 
case, insisted upon for the libellant, that the 
Falcon was seen from the Scioto as soon as 
the Scioto was seen by the watch in the Fal- 
con. I fully agree with the libelant's coun- 
sel, that the obligation of a vessel entering a 
hai'bor, to keep a vigilant watch, is more 
sti-ingent than it is on a vessel lying at 
anchor, for the obvious reason that, being in 
motion, she is in danger of collision, not only 
with vessels in motion like herself, but with 
those at anchor. And besides, the fault of 
the Falcon, if she was in fault, will not ex- 
cuse the neglect of any precaution on the pait 
of the Scioto. If by any reasonable degree 
of watchfulness the Falcon might have been 
seen, I hold that she ought to have been. A 
vessel entering a harbor under the circum- 
stances of the Scioto, is responsible de levis- 
suna culpa. 

Might, then, the Scioto, with a vigilant 
watch, be supposed to have seen the Falcon, 
whUe she was approaching her, before the 
view was intercepted by the other vessel, 
which was beating into the harbor at the same 
time; or was the night so obscure that, with 
a "nutch intently on the lookout, she might 
have escaped their sight? Undoubtedly there 
was Ught enough to see a vessel broad ofC on 
the water, considerably further than these two 
vessels were aiDart before the view was cut 
off by the intervening vessel. But then the 
Falcon was within the land, so that in the di- 
rection in which she would be seen as she was 
approached in any dh'ection, the land rose be- 
hind her, above the line in which her hull 
would be seen, and then the shade of the ves- 
sel would be lost in that of the land; and, in 
the position in which she lay, she could in 
fact be discovered by the Scioto, as she ap- 
proached, at but a short distance. The testi- 
mony of the crew is that they were on a sharp 
lookout; and fault is not ordinarily to be pre- 
sumed; it must be proved. No vessel can 
reasonably be presumed wantonly to run into 
another, and in cases of collision the presump- 
tion, until the eonti-ary is proved, is that it 
was fortuitous. Repertoire de Jurisprudence 
Abordage; Emerig. Assur. p. 414, c. 12, § 14; 
Boul.-P. Dr. Mar. p. 494, tit 12, c. 6. Though 
there is some discrepancy in the testimony 
as to the obscurity of the night, without sup- 
posing it absolutely impossible to have seen 
the. Falcon sooner, I do not feel authorized to 



SCIOTO (Case No. 12,508) 



[21 Fed. Cas, page 776] 



say that the Scioto must be in fault for not 
doing it, or that there was a want of due vig- 
ilance on her paxt. Some light might have 
been thrown on this obscure part of the ease, 
if the crews of the other two vessels, which 
were passing the Falcon at the same time, had 
been called as witnesses. We should then 
have known at what time she was seen by 
them. But they have not been called by ei- 
ther party. 

The next question is, whether a fault is im- 
putable to the Falcou, or whether the collision 
must be considered as a simple misfortune, 
without fault on either sida When the collision 
is purely fortuitous and preceded by no fault of 
either party, the common law as well as that 
of Rome, following the principles of the law of 
natm-e, left the damage and loss to rest Avhex'e 
they fell, on the principle that no one was 
responsible for fortuitous events or accidents 
of major force. 3 Kent, Comm. 231; Abb. 
Shipp. p. 1, pt. S, c. 1; Am. Ed. 184:6, p. 
301; Dig. 9, 2, 29, g§ 2, 4. And tmder the term 
"fault" are included, not only acts of posi- 
tive misconduct, but every want of due care, 
vigilance, or skill on the part of the master 
and crew. "Imperitia culpse annumeratur." 
Dig. 50, 17, 133. But the maritime law, from 
considerations of public policy, divides the loss 
equally between them. The whole damage 
done to both vessels is put into one mass in 
common, and each pays one half, without re- 
gard to the different value of the vessels, when 
both parties have been in fault, without at- 
tempting to discriminate whether the faults 
had not been greater on one side than the oth- 
er. Hay V. Le Xeve, 2 Shaw, App. 395, cited 
Abb. Shipp. 230. If, says Valha, it should he 
objected that it would be more simple to leave 
each vessel to bear the damage which she has 
suffered, the answer is, that then the masters 
of large vessels would have little fear of sti-ik- 
ing vessels smaller and of less strength. Noth- 
ing, then. Is more just than a contribution by 
moieties. Ord. de la ilar. liv- 3, tit. 7, art. 10; 
2 Valm, p. 179; Abb. Shipp, p. 301, 3 Kent, 
Comm. 231. And this rule in the admiralty 
seems to prevail in three cases, first, when 
there has been no fault, on either side; second, 
Avhen there may have been fault, but it is un- 
certain on which side it lies; and third, when 
there has been fault on both sides. Story, 
Bailm. §§ 608a-60Sd, 609, and notes. 

It is contended on the part of the respond- 
ent, that two faults are imputable to the Fal- 
con: First, tliat she anchored in the channel 
and thus obstructed the common passage way 
of vessels entering and leaving the port; the 
second, that she showed no light. The Fal- 
con arrived on Thursday the 7th of December, 
just one week before this misfortune happen- 
ed, and came to anchor in the place where 
she then lay. She was boimd to Boston, and 
came in on account of the weather. On the 
very evening of her arrival, another vessel, the 
Jledford, in entering the harbor came in col- 
lision with her. That has been the subject of 
examination in this court, and damages were 



awarded against the Medford. The Falcon 
then showed a light, but a question was then 
raised, whether she was excusable for placing 
herself in that part of the channel. The facts 
proved were, that the Falcon came into the 
harbor as a port of safety on account of the 
state of the weather, that the captain was im- 
''acquainted with the harbor, and that he 
brought his vessel to anchor in a place where 
vessels often anchor and lay for a short time. 
The Medford was entering with a fair wind 
and could easily lay her course directly Into 
the harbor. My opinion then was, and I have 
seen no cause for changing it, that the colli- 
sion happened from want of due care on the 
part of the Medford, without fault on that of 
the Falcon.2 But the facts now before the 
court present a widely different case. The 
Falcon lay a httle out of the ti-ack of a vessel 
entering the harbor as her home port with a 
fair wind, but precisely, as it was expressed 
by one of the witnesses, in the gangway lead- 
ing to Hog Island roads, and that Is the place 
aimed at by many, if not by most vessels 
which come into the harbor for safety from 
stress of weather. All the experienced ship- 
masters without exception, who have been ex- 
ammed, say that it was not a fit place for a 
vessel to anchor unless in a ease of necessity, 
but that it was a place of danger both to her- 
self and other vessels that were entering the 
harbor; and that no vessel anchoring there 
from necessity, ought to remain in so exposed 
a situation longer than the necessity continued. 
Now, the master had been veiy stronglj' ad- 
monished by one collision that he lay in an 
unsafe place, yet he remained there for a week 
after, without attempting to change his place. 
Admitting that the master of the Falcon, being 
little acquainted with the harbor, is excusable 
for bringing his vessel to anchor in that place 
when he first entered the harbor, is he excus- 
able for remaining there after he had the most 
eonvmciug proof that he was in a place that 
exposed him to collision with other vessels en- 
tering the harbor? It is contended by his 
counsel that he was, first, because the subject 
of the first collision was then under judicial 
examination, and he might naturally suppose 
that he would be chargeable with some impro- 
priety if he removed while that matter wtis 
pending; and secondly, that there being no 
harbor-master or port regulations directing 
where vessels may lie, eveiy master has a per- 
fect right to choose his own place of anchor- 
age, and that he has as much right to one part 
of the harbor as another. I can see no suffi- 
cient reason for his not removing his vessel 
from the channel where she was in constant 
danger of collision with vessels entering the 
port, from the fact that the process for the 
fii'St collision was still pending and undecided. 
He might easily, by calling witnesses, have 
determined her exact position, or at least near- 
ly enough for the pui-poses of that case. And 

2 The case of the Medford is not reported, 
an oral opinion only having been given. 
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Ihougli, in tlie absence of any liarbor regula- 
tion, eveiy master may choose his own place of 
anchorage, he mates the choice on his own re- 
sponsibility. It does not follow, because there 
are no special laws or regulations for the port 
and harbor, that they are left without law. 
The general law of the sea then governs. In 
all situations men are bound by the common 
obligation of social duty, so to use their own 
right as not to injure others. "Sic utere tuo 
nt alienum non Isedas," is a principle of the 
law as well as morals. The law of the state 
does not, it is true, attempt to enforce by pen- 
-alties all the obligations of high and strict mor- 
iilitj'; but this is one in which, in a great va- 
riety of circumstances, it does come in aid of 
social duty and Christian charity. It requires 
men to care for others as well as themselves, 
and so to exercise their own unquestioned 
right, as not to violate or infringe the equal 
rights and endanger the security of others. 
Admit that in a case of urgent necessity, a 
master has a right to bring his ship to anchor 
in the very middle of the channel. Others 
have a right to that channel as a passage way 
as well as he. He could not remain there 
longer than his necessities required, without 
encroaching on the rights which others have 
to the free use of the channel, in passing iq 
and out, without dangerous obstruction. He 
is bound, as soon as he is able, to remove his 
vessel to a place where she may be safe her- 
self and not endanger the safety of others. It 
is an old rule of the maritime law, that a ves- 
sel improperly moored, or in an improper place, 
■can claim nothing for damages she may suffer 
from collision with another vessel, Ord. de la 
Mar. liv. 3, tit. 7, art 11, and Id. liv. 4, tit. 
S, art 3; 2 VaUn, pp. 183-579; 1 Emerig. 
Assur. p. 412, c. 12, § 14. Laws of Oleron, 
art IS. Notwithstanding the injury which 
this vessel had received in the fonner collision. 
I am enth'ely satisfied that she might have 
been moored with ease, and with perfect safe- 
ty, where she would have been out of the way 
of vessels beating into the harbor, and, in my 
■opinion, she was in fault in not doing it. All 
the witnesses agree on the point, which indeed 
seems too plain to require proof, that a vessel 
ought not to lie, day after day, in that part of 
the channel which is in the range vessels take 
in beating into the harbor. 

Another fault is imputed to the Falcon, that 
■of not showing a light. If she had shown one, 
it seems to me nearly certain that she would 
have been seen from the Scioto in approaching 
ber, in season to have avoided the collision. 
If she had had a light suspended in a conspicu- 
ous place, and a collision had taken place, it 
would, to say the least, have been extremely 
difficult for the colliding vessel to have ex- 
cused herself. For, admitting that she was 
anchored in an improper place, her fault would 
not excuse any want of care and caution in 
another vessel. But here it is again said, that 
there are no port regulations requiring vessels 
tq show a light, and that in point of fact it is 
ziot customary for vessels to do so in this port. 



It is true that the testimony is, that though 
vessels lying in the harbor sometimes show a 
light, they usually do not. But whatever may 
be the custom, it appears to me hardly to ad- 
mit a question, that a vessel lying in a chan- 
nel, at the entrance of a harbor, where vessels 
are often passing and repassing, ought in the 
night time in coromon prudence to show a 
light. "When she lies out of the channel -svay 
where vessels pass, it may not perhaps be re- 
quired r but if she places herself in the com- 
mon passage way, though she may have a right 
to lay there in a ease of necessity, certainly 
it is not demanding too much to require her, 
while she is occupying the common highway, 
to give notice, by a light, of her position to 
others who are passing, and who are entitled 
of common right to a free and unobstructed 
passage. K she does not, it appears to me 
that no court could hold her free from fault. 
In some parts of this country this is said to be 
required by port regulations. And I appre- 
hend that it is required by the law of the sea. 
In the case of Hay v. Le Neve, cited in Abb. 
Shipp. 230, which arose and was much litigated 
in Scotland and was ultimately decided on ap- 
peal by the house of lords, the Wells was ly- 
ing at anchor in the Frith of Forth, and, in a 
cloudy night, was run down by the Sprightly 
and entirely lost The house decided that both 
vessels were in fault, and following the rule of 
the maritime laws divided the loss between 
them, each bearing one-half. Lord GifCord, 
in delivering his opinion to the house, said he 
was strongly impressed with the negligence 
on the part of the Wells in not showing a 
light, and it would seem from the report of the 
case in Abbott that this was the only fault im- 
putable to her. In .Tacobson's Sea Laws, 340, 
it is said that the want of a lantern, in nar- 
row waters, has always been looked on as an 
omission and neglect not entitling a party to 
redress when injured. And it is added, that 
it was so decided by the supreme court of Hol- 
land on the advice of Bynkershoek, and there 
is no higher authority in maritime law than 
this great civilian. The Ordonnance of the Ma- 
rine, liv. 4, tit 3, art 4, directs that "when 
there are several vessels lying in the same 
road, that which shaU be most outward to the 
water shall have, during the night, a light in 
the ship's lantern to warn vessels coming from 
the sea." "An extremely wise precaution," 
says Valin, "but too much neglected; but if 
not observed, the vessel receiving damage 
would not be entitled to an indemnity for it." 
On these authorities, as well as tlie obvious 
reason of the tiling, I feel justified in stating 
that a vessel lying in the channel of this port 
(and by the channel I mean that part of the 
water which is traversed by vessels coming in- 
to the harbor, whether they can lay their 
course in, or are under the necessity of beat- 
ing in) is bound to show a light in the night 
time, whether tiie night is obscured by clouds, 
or it is star-light, provided there be no moon. 
It is re'quired in my opinion by the general 
law of the sea, independent of all port regula- 
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tions. On both grounds my opinion is, that 
the Falcon -was in fault and is not entitled to 
recoyer against the Scioto. But under the cir- 
cumstances of the ease, it being the first case 
of collision in this poi't which has been brought 
to the consideration of the court (except the 
recent instance of the Medford) the libel is 
dismissed without costs. 
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In re SCOFIELD et. al. 

[3 X. B. R. 551 (Quarto, 137).] i 

District Court, S. D. New York. March 3, 
1870. 

Bankruptcy— Parts ekship—Failcke op One to 
Pile Schedule — Disohakges. 

Where a member of a banlirupt firm had 
failed to file schedule of his personal property, 
held, the other members would not, on that ac- 
count, be refused a discharge. 

[In the matter of Demetrius G-. Scofield, Sam- 
uel L. Scofield, and John M. Moorhead, bank- 
rupts. For prior proceedings in this litigation, 
see Case No. 12,510.] 

Aaron X Vanderpoel and J. Stanley Smith, 
for the bankrupts. 
Elliott F. Shephard, for the creditor. 

BL ATCHFORD, District Judge. In this case 
the discharge of the two Scofields is opposed 
by the receiver of the Croton National Bank 
as a creditor. The bankrupts composed the 
firm of D. G. Scofield & Co. The first spec- 
ification charges willful false swearing by the 
Scofields, in making oath that the schedules 
and inventory filed with their petition, state 
fully and truly their debts and estate, and 
those of said firm; whereas: 1st. The firm of 
W. H. and F. B. Taylor, who are in such sched- 
ules asserted to be creditors of said firm for 
the sum of twelve thousand three hundred and 
fifty dollars and eighty-three cents, are not its 
creditors for any sum, but are indebted to it or 
to D. a. Scofield, in the sum of eighty thousand 
dollars, or in a considerable sum of money, no 
part whereof is included among the assets of 
said firm or of either of said bankrupts, as 
stated in said schedules. 2d. H. N. Tibblts, 
who is asserted in said schedules to be a credit- 
or of said firm for the sum of twenty-five thou- 
sand dollars, is not its creditor for any sum. 
yd. The bankrupts, or said firm, or D. G. Sco- 
field individually, owned at the time of the 
filing of the petition certain real estate known 
as the Cunningham mill property, situated at 
the southeasterly corner of First avenue and 
Twenty-Ninth street, in the city of New York, 
and four lots of land situated at the southwest 
corner of First avenue and Twenty-Seventh 
street in said city, which two parcels of prop- 

1 [Reprinted by permission.] 



erty falsely and fraudulently stand in the name 
of William H. Taylor. 4th. D. G. Scofield was 
at the time of the filing of the petition the 
owner of a valuable horse now or lately in 
the possession of said Taylor, or his said firm, 
and of a certain library, certain furniture, and 
other personal property. T^e second specifica- 
tion alleges that the bankrupts have concealed 
a claim for an undisputed account against said 
Taylor or his said firm, arising from the sale 
of certain securities formerly given to said 
Taylor or his said firm, by the bankrupts or 
one of them, or their said firm, and also aris- 
ing from the said real estate, which passed in- 
to the hands of said Taylor, from D. G. Sco- 
field, with intent to defraud his creditors and 
those of his said firm, and for which Taylor or 
Ms said firm is under obligation to account to- 
the creditors of D. G. Scofield or of his said 
firm, and also a horse, a librai-y, and certain 
furniture, and other personal property. The 
third specification alleges that each of tlie 
bankrupts has been guilty of negligence and 
fraud in omitting to deliver the said property 
to the assignee herein. The fourth specifica- 
tion alleges that since the passage of the bank- 
ruptcy act [of 1867 (14 Stat. 517)] the bank- 
rupts have altered their ledger A and their 
cash-book A, and other books of their said 
firm, and falsified the same by introducing 
therein entries showing large amoimts of mon- 
ey from W. H. & F. B. Taylor, which were 
never so borrowed, and in other ways; a por- 
tion of said false and fraudulent entries being 
found on pages 25 and 26 of said ledger, and 
on pages 1 to 49, inclusive, of said cash-book^ 
and others in said books. The fifth specifica' 
tion alleges that the bankrupts have made or 
been privy to making false and fraudulent 
entries in their books of account or those of 
their said firm, behig the entries specified in 
the fourth specification, and others, with intent 
to defraud their creditors. The sixth specifica- 
tion alleges that since the passage of the bank- 
ruptcy act, D. G. Scofield has removed or 
caused to be removed from this district a por- 
tion of his property, to wit, a valuable horse 
and' other property, with intent to defraud his 
creditors. The seventh specification alleges 
that the bankmpts have, in contemplation of 
becoming bankrupt, made cextain pledges, pay- 
ments, ti'ansfers, assignments, or conveyances 
of certain portions of their property, directly 
or indirectly, absolutely or conditionally, for 
the purpose of preferring a certain creditor or 
person or persons having a claim against them, 
or for the purpose of preventing the property 
from coming into the hands of the assignee or 
of being dlsti'ibuted unda' the act, to wit, cer- 
tain gold cheeks and large sums of money 
amounting in the aggregate to seventy-five 
thousand dollars or thereabouts, paid by the 
bankrupts to said Taylor or his said firm, the 
whole or a portion of which moneys the bank- 
rupts, in collusion with said Taylor, fraudu- 
lently obtained from the Croton National Bank; 
and the said real estate, and certain horses. 



[21 Fed. Cas. page 779] 

carriages, furniture, etc., wMcli were for said 
fraudulent purposes mortgaged to said Taylor 
about 10th March, 1866, and the proceeds 
whereof said Taylor has received. The eighth 
specification alleges that the firm of D. G. 
Seofield & Co. ought not to he discharged from 
its debts and liabilities, because the bankrupt 
Moorhead has not made or filed any schedule 
of debts, or inventory of effects, as required by 
thS act, and has not delivered his propa-ty or 
any portion thereof Into the hands of the as- 
signee. 

The firm of D. G. Seofield & Co. was formed 
about February 1st, 1866, and did business as 
brokers and speculators generally in stocks 
and gold. The firm kept its bank account in 
the Croton National Bank, which bank was in 
the habit of loaning to it daily large sums of 
money without taking any security, by allow- 
ing it to overdraw its account diu-ing the day, 
provided the deficiency was made good by the 
close of the day. On the 4th of April, 1866, 
the firm thus overdrew the sum of sixty-three 
thousand dollars, f&Ued to replace it, and sus- 
pended payment During its continuance in 
bu^ness, the firm did business as brokers in 
buying and selling gold for "W. H. & F, B. Tay- 
lor, and borrowed large sums of money from 
W. H. & F. B. Taylor. On the 3d of April, 1866, 
"W. H. Taylor gave to the bankrupt's firm an 
order to purchase for W. H. & F. B. Taylor, 
from fifty thousand to seventy-five thousand 
doUai's of gold, and such firm purchased about 
seventy thousand dollars of gold, deliverable 
and to be paid for the next day. During the 
4th of April, about fifty thousand dollars of 
the gold so purchased was delivered by the 
sellers of it to the bankrupt's firm. That 
firm paid for it by checks on the Croton Na- 
tional Bank, and delivered it to "W. H. Taylor, 
and charged it to his said firm in accotmt. The 
bankrupt's firm also delivered to "W. H. & F. 
B. Taylor, on the 4th of April, currency checks 
to the amount of twenty-four thousand dollars, 
and charged the same to that firm in account. 

The foregoing facts are not disputed. The 
contest is as to whether the bankrupt's firm 
were indebted to W. H. & F. B. Taylor to an 
amount equal to the amoimt of the gold and 
cheeks so put into the hands of W. H. & F. B. 
Taylor. The creditor alleges that such indebt- 
edness did not exist, but that the transaction 
was a scheme of fraud to put' Into the hands 
of W. H. & F. B. Taylor, the gold and cheeks 
in question in trust for the benefit of the bank- 
rupt's iirm, and for the purpose of defrauduig 
their creditors. The bankrupts claim that on 
the morning of April 4th, at. the commence- 
ment of business, their firm was indebted to 
W. H. & F. B. Taylor for borrowed money in 
the sum of nearly one hundred thousand dol- 
lars. The Taylors had in their hands a large 
amount of stocks which they had received 
from the bankrupt's firm, and those stocks 
were returned by the Taylors to the bankrupt's 
firm on the 4th of April, after the Taylors had 
received the gold and checks in question. 
Those stocks were largely petroleum stocks. 
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Such petroleum stocks were declining rapidly 
in selling value on and just before the 4th of 
April, and have since turned out to be almost 
wholly woiihless. What became of the stocks 
so retm-ned by the Taylors is fully shown by 
the evidence. 

From a careful examination of the testimony 
I am satisfied that the creditor has failed to 
establish his clahn that the gold and checks 
given to the.,T^ylors on the 4th of April, were 
not given on account of bona fide indebtedness 
due by the bankrupt firm to the Taylors' firm 
at the time, or his claim that W. H. Taylor 
or his firm constituted a part of the copartner- 
ship of the bankrupts' firm, or that the amount 
alleged in the schedules of the bankrupts to 
be still due by theu: firm to W. H. & F. B. 
Talyor, is not due. The mtegrity of the entries 
found in the books of accoimt of the bank- 
rupts' firm as to their transactions with the 
Taylors' firm, is not successfully impeached. 
Those entries show tMt after charging against 
the Taylors' firm the gold and the checks in 
question, and all other items that ought to be 
so charged, the amount of indebtedness stated 
in such schedules still remains due to the Tay- 
lors' firm. Whether the debt to the Croton 
National Bank was created by fl:aud or will 
be discharged by a discharge granted herein, 
is not the question. The question is, whether 
the property turned over to the Taylors by the 
bankrupts went to apply on a bona fide debt 
due by the bankrupts' firm to the Taylors. I 
think on the evidence that it did. The indebt- 
edness to Tibbets appears to be still outstand- 
ing. At all events no willful false swearing in 
respect thereto by the Seofields is shown. The 
transactions in regard to the creation of such 
indebtedness were carried on by the bankrupt 
Moorhead to the exclusion of the Seofields, and 
in insertmg in their schedules that indebtedness 
as still existing, the Seofields acted on informa- 
tion derived from^ Moorhead, and which they 
had a right to believe to be true. On the 
proofs the real estate and horse and library 
and furniture mentioned, did not belong to the 
bankrupts, or to either of them, when their 
petition was filed. The bankrupts have not 
concealed any claim for an account against W. 
H. Taylor, or his firm, arising from the sale of 
any securities formerly given to said Taylor, 
or his firm, or from any real or personal prop- 
erty, nor have they been guilty of negligence 
or fraud in omitting to deliver any such prop- 
erty to the assignee. It is not established that 
the banki'upts have altered or falsified their 
books of account in any manner, or made, or 
been privy to making any false or fraudulent 
entries in any of them. There is no evidence 
that D. G. Seofield has removed or caused to 
be removed any propeity of his from this dis- 
trict. 

The seventh specification, in so far as it pur- 
ports to charge the existence at the time of 
the filing of the bankrupts' petition of prop- 
erty of theh's which they failed to dispose, is 
merely a repetition of preceding specifications. 
In so far as it charges the doing, in 1866, of 
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tlie acts ■which it sptcifies, It alleges acts which 
were done before the passage of the hankruptcy 
act, and which are therefore not within the 
purview of the 29th section of the act, as acts 
the doing of which authorizes the refusal of a 
discharge. The eighth specification amounts to 
nothing. The fii-m of D. G. Seofield & Co. is 
not to he discharged. The Scofields are to be 
discharged. By section 36 of the act a dis- 
charge is to be granted or refused to each of 
the Scofields as it would be if Moorhead were 
not a party to these proceedings. The spec- 
ifications are all of them overruled, and dis- 
charges are granted to Demeti-ius G, Seofield, 
and Samuel L. Seofield. 



Case K"o. 1S,610. 

SCOFIELD V. MOORHEAD. 

[2 N. B. R. 1 (Quarto, 1).] i 

District Court, S. D. New York. June 29, 
1868. 

Bankruptcv— Costs of Examixation of "Witnes- 
ses — By Whom Paid. 

"When witnesses are produced before tJie reg- 
ister, eaeli pai-ty must pay for the direct exam- 
ination of his own witnesses, and for such cross- 
examination as he miy make of the witnesses 
of the adverse party. 

[Criticised in Re Noyes, Case No. 10,370.] 

By JAMES P. DWIGHT, Register: 
In the course of the proceedings before 
me, arose a question pertinent to the pro- 
ceedings, which was stated by the counsel on 
both sides, as appears by the papei-s hereto 
attached, which is referred to the court for 
decision, under section 4 of the act [of 1867 
(14 Stat. 519)]. On the ISth of May, by or- 
der of the court, a reference was made to the 
register "to take and certify to the court, 
with all convenient speed, all such testimony 
as shall be offered before him on the part 
of either the said Demetrius G. Seofield, 
Samuel L. Seofield or John M. Moorhead, 
upon the issues raised," in a petition of D. 
G. Seofield asking for adjudication in bank- 
ruptcy of himself and his firm consisting of 
others, Samuel L. Seofield and John M. 
Moorhead. John M. Moorhead denies the 
banki-uptcy of the firm, and obtains a ref- 
erence to take the testimony as aforesaid. 
Under the order, D. G. Seofield is examined 
by his own calling, and Moorhead cross- 
examines. Scofield's attorney claims that he 
is responsible only for the register's fees on 
the direct examination of his own witnesses, 
and Moorhead's attorney claims that Seo- 
field is responsible for not only the register's 
fees in the examination of his own witnesses, 
but their cross-examination, and also pri- 
marily for all witnesses called by Moor- 
head, the contesting party, and their points 
are stated and hereto attached. 

In my opinion Seofield is responsible only 
for the fees on the direct examination of his 
own witnesses. Each party the same, and 

1 [Repx-iuted by permission.] 



either party is responsible for all time occu- 
pied in examining witnesses for their benefit, 
whether direct or cross. Which is respect- 
fully submitted. 

BLATCHFORD, Disti'iet Judge. I think 
the register is correct in his view. Under 
section 4 of the act the fees of the register 
must be paid to him by the party for whom 
the service is rendered, and under genei'al 
order 29, the fees of the register must be 
paid or secured to him before he can be com- 
pelled to perform the duty required of him 
by the party requiring the service. Under 
these provisions, the taking of the direct ex- 
amination of a witness is a service rendered 
for, and required by the party calling such 
witness, and the taking of the cross-exam- 
ination of the same witness is a service ren- 
dered for, and required by the parties cross- 
examining such witness. This view applies 
to the matter only as between the register 
and the parties for whom he renders the 
services. Under general orders 29 and 31, 
and section 41 of the act, the court has pow- 
er, in this case, to make such final disposi- 
tion of the question of costs as the equity 
of the case shall demand. 

[For subsequent proceedings in this litigation, 
see Case No. 12,509.] 



Case Wo. IS, 511. 

In re SCOGGIN. 

[5 Sawy. 549; 8 Reporter, 330; 19 N. B. R. 
197; 11 Chi. Leg. News, 36.] i 

Circuit Court, D. Oregon. June 24, 1879. 

Attokxey's Liex. 

1. Under Civ. Code Or. § 1012, an attorney 
cannot acquire a lien for his compensation up- 
on a judgment ohtained by him unless he has 
a special agreement as to the amount thereof, 

2. A mere debt due by the adverse party to 
the client of the attorney is not money in hands 
of such party within the meaning of subdi- 
vision 3 of said section 1012, and therefore 
no lien can be acquired upon it for the compen- 
sation of the attorney who may obtain a judg- 
ment therefor. 

Objections to proof of debt 

O. P. Mason, in pro. per. 
John Catlin, for assignee. 

DBADY, District Judge. On Januai*y 9, 
1S74, .T. D. Scoggin was adjudged a bankrupt 
in this court, being at the time administrator 
of the estate of A. H, McQuinn, On April 
7, 1877, the county court of Multnomah coun- 
ty, upon the consideration of the final account 
of said administrator, gave a decree disal- 
lowing eight hundred and seventy-six dollars 
of the credits of the same, and made an or- 
der directing the distribution of this amount 
among the children and heirs of McQuinn, 
eleven in. number. Upon the examination of 



1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 8 Reporter, 330, 
contains only a partial reports] 
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said final account, O. P. Mason appeared as 
attorney for said heirs, and as such was in- 
strumental in procuring the disallowance 
aforesaid. Mason had no agreement with 
said heirs, most of whom were minors, for 
compensation for his services; but on April 
10, 1879, he gave notice to the bankrupt that 
he claimed a lien upon the decree aforesaid, 
for his compensation as attorney for said 
heirs, "to the extent of twenty-five per cent, 
upon each heir's shai-e in distribution, togeth- 
er with the full amount of costs and disburse- 
ments," which were thirty-three dollars and 
thirty-five cents. On April 25, 1879, Mason 
filed a proof of debt with the register for the 
sum of two hundred and fifty-two dollars 
and thirty-five cents, that being the amount 
of his claim for services and costs, and dis- 
bursements. The assignee objected to the 
proof and specified as follows: (1) That said 
claim, except the sura of thirty-three dollai-s 
and thirtj'-five cents costs, is not one against 
the estate of the banknipt, nor .were the al- 
leged services rendered to or for him; (2) 
that said claim is not a lien upon the fund in 
the hands of the assignee; (3) that the alleged 
lien cannot affect moneys not in the hands of 
the administrator; and (4) that said claim 
not being one against the bankrupt, <;annot be 
proven against his estate or become a lien 
thereon. 

Seven of the eleven heirs of McQuinn prov- 
ed their claims, each for, the one eleventh of 
• the amoimt, seventy-nine dollars and sixty- 
three cents, while the other four proved their 
claims for less than twenty-five per cent, of 
said amount, which they admitted to be due 
Mason. The register admitted the proof of 
debt for the amount of the costs and twenty- 
five per centum of four of the several sums 
claimed by the heirs, and upon the request of 
the parties certified the question here. The 
claimant relies upom section 1012 of the Oivil 
Code, which provides among other things that 
"an attorney has a lien for his compensation, 
whether specially agreed upon or implied, 
* * « 3. Upon money in the hands of the 
adverse party in an action, suit or proceed- 
ing in which the attorney was employed from 
the time of giving notice of the lien to that 
party. 4. Upon a Judgment or decree to the 
extent of the costs included therehi, or if 
there be a special agreement, to the extent of 
the compensation specially agreed on, from 
the giving notice thereof to the party against 
whom the judgment or decree is given, and 
filing tlie original with the clerk when such 
judgment of decree is entered and docketed," 
—and insists that he acquired a lien under 
one or the otlier of these subdivisions from 
the time of giving the notice to the bankrupt, 
and that in equity he is to be deemed an 
assignee to the amount of such lien, and may 
therefore prove his claim for the same di- 
rectly against the estate of the banla-upt. Tn 
support of this proposition he cites Marshall 
V. Meeeh, 51 N. Y. 140, and Wright v. Wright, 
70 N. "ST. 98, wherein it was held that an at- 



(Case No. 12,511) SCOGGIK 

torney has a lien upon a judgment recovei-etl 
by him for an agreed compensation for the 
amount of such compensation and costs as 
against all persons having notice of the same; 
^d that to the amount of such lien he is to 
be deemed an equitable assignee of the judg- 
ment. . 

This case does not fall within the third sub- 
division of section 1012. "aioney in the 
hands of the adverse party" within the mean- 
ing of this provision is something more than 
a mere debt from such party to the client of 
the attorney who claims the lien. On the 
contrary, "money" in his hands means some 
specific funds which have actually come into 
his possession as custodian or trustee, and to 
obtahi which the action or suit is brought. 
After judgment is obtained upon the claim 
or demand or for the mon'ey the lien of the 
attorney can only be acquired upon the judg- 
ment under subdivision four of said section. 
Whether this sum was ever in the hands of 
the administrator as money, or whether his 
liability therefor grew out of a negligent fail- 
ure to collect the same from the debtors of 
the estate does not appear. The decree of 
the coimty court, although referred to in the 
proof of debt, is not found among the papei-s 
presented to the court, and if present would 
probably shed no light on the subject. 

Nor is the claimant entiUed to a lien upon 
the decree in the county court under subdivi- 
sion 4 of said section 1012, because it does 
not appear from the notice thereof or other- 
wise that there was any special agreement as 
to the amount of compensation to be received 
for his* services. A lien is not given upon a 
judgment for the attorney's compensation, 
only to the extent the latter has been special- 
ly agreed upon. He cannot acquire a lien 
for compensation which is to be measured by 
a quantum meruit. Strictly speaking, the 
claimant is not entitled to make proof of any 
claim against the estate except for the costs. 
Having no lien upon a decree or money for 
his compensation, he is not a creditor of the 
estate of the bankrupt. ■ His claim for serv- 
ices is agamst the heirs of McQuinn, and, 
if need be, may be inforced against them in 
an ordinary action, in which the value of 
the services may be ascertained by the ver- 
dict of a juiy. But as four of the heirs 
have practically acknowledged the claim of 
Mr. Mason by deducting the amount from 
then* proofs of debt, his proof may stand for 
that amount and the costs, as ordered by the 
register, — one hundred and twelve dollars and 
ninety-eight cents. It is also a question 
whether the notice of the alleged lien having 
been given after the administrator had been 
adjudged a bankrupt should not have been 
given to his assignee in bankruptcy. Besides, 
it does not appear when this defalcation took 
place or this liability occurred. If it was 
after the administrator was adjudged a bank- 
rupt, then neither the heirs nor the attorney 
have any claim upon the assets of the estate, 
which belong wholly to the creditors existing 
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at the time of the adjudication. In such 
case the administrator is liable to them as if 
he had never tieen adjudged a bankrupt. 
The ruling of the register is affirmed. 
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The SCOTIA. 

[5 Blatchf . 227.] i 

Circuit Court, S. D. New York. Nov. 22, 1864. 

Collision— Steam and Sail— Change op Coukse. 

A sailing vessel discovering the lights of a 
steamer nearly ahead, on a dark and cloudy 
night, had no right afterwards to change her 
course, on the idea that she had not been seen 
by the steamer. 

[Qjted in The Free State, Case No. 5,090: 
McWilliams v. The Vim, 12 Fed. 909: The 
Alberta, 23 Fed. Sll; The Allianca, 39 
Fed. 479,] 

[Appeal from the district court of the Unit- 
ed States for the Sonthern district of New 
York.] 

This was a libel in rem, filed ha the district 
court, by the owners of the schooner E. H. 
Parker, against the steamer Scotia, to recov- 
er damages for injuries sustained by the 
schooner, in a collision which took place be- 
tween her and the Scotia, on the morning of 
the 20th of November, 1862, between five 
and six o'clock, in the lower bay of the city 
of New York, about a mile south of Fort La- 
fayette, and somewhat to the east of it The 
wind was south-south-west, and the tide 
about three-quarters flood. The schooner was 
laden with a cargo of coal, and was on a voy- 
age to New Hav.en, by the way of the East 
river and Long Island Sound. The steamer 
was proceeding down the bay, on one of her 
usual trips from the port of New York to 
Liverpool. The morning was dark and cloudy, 
but without fog or mist on the -water. The 
district court dismissed the libel [ease unre- 
ported], and the libellants appealed to this 
court. 

Washington Q. Morton and Walter L. Liv- 
ingston, for libellants. 
Daniel D. Lord, for claimants. 

NELSON, Circuit Justice. The case turns 
mainly on a question of fact, and that is, 
whether or not the schooner, after having 
been seen by the steamer, changed her course, 
by porting her helm and bearing to the east, 

1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 
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thereby crossing the course or track of the 
steamer. 

It is insisted by tlie master and hands on 
board of the steamer, that, on discovering the 
light of the schooner, which was then some 
three miles distant, it bore two points on 
their starboard bow, and that with a view to 
give her a free course, the helm of the steam- 
er was starboarded, inclining her course to 
the east: but, that the schooner, instead of 
pui-suiug her course, ported her helm, and 
brought her across the track of the steamer, 
and thus occasioned the collision. It is ad- 
mitted by the hands on board of the schoon- 
er, that, when they discovered the lights of 
the steamer, she appeared on a line nearly 
ahead of them; and that, intending to go up 
the bay on the east side, and to anchor at 
Red Hook Flats, they ported her helm and 
bore to the east. But they insist that this 
must have taken place before the schooner 
could have been seen by the hands on board 
of the steamer, and, hence, would not have 
influenced the course of the steamer. This I 
regard as the weak point in the ease of the 
libellants. I am not satisfied, upon the 
proofs, that their position is well founded. 
On the contrary, I am inclined to think the 
weight of the evidence is, that the change of 
coui-se took place after the schooner was dis- 
covered by the steamer. The error commit- 
ted by the schooner was in changing her 
course after she had discovered the steamer. 
She had no right to assume she had not been 
seen by the steamer. The rule, that a steam- 
er must take care and avoid a sailing vessel, 
if she keeps her eoui-se, is equally impera- 
tive, that the latter must not change her 
course. If she does she is in fault, and can- 
not invoke the rule against the steamer. 

Besides, in this case, the night was dark, 
the steamer was moving down the bay with 
moderate speed, and the hands on board ap- 
pear to have been active and attentive to 
avoid a collision, after discovering the schoon- 
er, and to have discovered her as soon as was 
practicable by the most vigilant lookouts. 

Even if the schooner had not been chargea- 
ble with fault, I think it diflBcult to impute 
fault to the steamer. No doubt, if the col- 
lision had occurred in open day, or even on 
a clear and bright night, when the steamer 
could have seen the change made by the sail- 
ing vessel early enough to avoid her, it would 
have been her duty to take aU proper meas- 
ures for the purpose. But a change of course 
on a night dark and cloudy cannot be so read- 
ily discovered or so fully comprehended, and 
a less stringent rule must be applied. 

I agree with the court below, that, upon the 
proofs in the case, the steamer was not in 
fault, and must affirm the decree. ' 
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Case KTo. 12,513. 

The SCOTIA. 

[7 BlatcM. 308; 1 3 Chi. Leg. News, 10; 3 

Am. Law Rev. 582; 5 Am. Law Rev. 382; 2 

Am. Law Times Rep. "D. S. Ots. 60.] 

Circuit Court, S. D- New York. June 11, 
1870.2 

Collision— Steam and Sail Vessels— Constkuo 

Tiox OF Bole as to Right op "Wat— Lights 

— Rules op Navigation. 

1. The rule that, when a steamer and a sail- 
ing vessel are approaching each other, so as to 
involve danger of collision, it is the duty of the 
steamer to keep out of the way of the sailing 
vessel, and that the mere fact of collision is 
prima facie evidence of fault in the steamer, 
is not so unyielding that it may not be shown 
that the steamer exercised due care. 

2. If a steamer, on seeing a light at sea on 
another vessel, observes it diligently, and has no 
reasonable ground to apprehend a collision, it 
is not incumbent on her to slacken her speed 
or change her course. 

[Cited in The Free State, Case No. 5,090; 
The Sunnyside, Id. 13,620; The Manitoba, 
Id. 9.029.] 

3. A steamer, in this ease, held not to have 
been in fault in porting her helm at the same 
time that she slowed, stopped and reversed, 
on seeing danger of collision with another ves- 
sel at night at sea, she having reasonable 
ground, induced by the light shown by such oth- 
er vessel, to suppose that such other vessel was 
a steamer. 

[Cited in The Free State, Case No. 5,090; 
The Sunnyside, Id. 13,620.] 

4. Where a sailing vessel did not carry the 
lights required by the statute of the United 
States, but carried a white light, which, seen 
by a steamer, induced the steamer to believe 
that the sailing vessel was a steamer whose side 
lights had not yet come into view, and the 
steamer made such movements as were proper 
for her to make if meeting another steamer, 
and a collision ensued between the two vessels, 
held, that the steamer was not in fault; that the 
sailing vessel was wholly in fault; and that the 
sailing vessel could not recover against the 
steamer for the damage caused by the colli- 
sion. 

[Cited in The Continental, Case No. 3,141; 
The Free State, Id. 5,090; Leonard v. 
Whitwill, Id. 8,261.] 

5. The binding force of the rules of naviga- 
tion prescribed by the acts of congress, upon 
vessels of the United States, considered. 

6. Where the neglect of a vessel of the Unit- 
ed States to carry the lights reauired by those 
rules was the cause of her loss, through a col- 
lision between her and a foreign steamer, on 
the high seas, her owner cannot recover for 
such loss, against such steamer. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel filed in the district court 
by the owners of the American ship Berk- 
shire against the British steamer Scotia, to 
recover the sum of $55,000 as the value of 
the Berkshire and her pending freight, and 
the sum of $340,000 as the value of a cargo 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
s [Affirmed in 14 Wall. (81 U. S.) 170.] 



of cotton under carriage by her, the Berk- 
shire and her cargo having been sunk and 
totally lost by a collision which occurred be- 
tween the two vessels, in the Atlantic 
Ocean, at about two o'tilock on the morning 
of the nth of April, 1867. The Berkshire 
was on a voyage from New Orleans to 
Havre in France, and the Scotia was on a 
voyage from Liverpool to New York. The 
district court dismissed the libel and the 
claimants appealed to this coiurt 

The opinion of the district court (Blatch- 
ford, District Judge), was as follows: 

"This case is an important one, from the 
large amount involved, and the gravity of 
some of the legal questions discussed, and 
was argued by the learned counsel for the 
respective parties, with a zeal and an ability 
commensurate with its demands; but I 
think it will not be found difficult to arrive 
at the proper solution of the controversy. 
The libel alleges that the Berkshire, while 
sailing with the wind somewhat free, on a 
course south east by east half east, under 
full sail and making about seven miles an 
hour, discovered a white light on her port 
bow from four to five miles distant; that the 
light seemed to come directly towards the 
Berkshire, and was thought to be the light 
of a sailing vessel, as no other light than a 
white light could be made out; that the 
master of the Berkshire, fearing a collision, 
ordered his helm to be put to starboard, and 
the vessel to be kept away; that, on this 
being done, the light -was brought over the 
starboard l)ow of the Berkshire; that, short- 
ly after this, the approaching vessel was 
discovered to be a steamer; that at that 
time the lights on board of the Berkshire 
were bux*ning brightly, and wei'e plainly 
seen on board of the Scotia; that the Scotia 
came on at full speed and struck the Berk- 
shire about opposite the forechains, with a 
blow glancing a little forward, cutting off 
her bow, and can-ying away her foremast 
with aU her f orerigging; that the Scotia had 
ample time to avoid the Berkshire, but put 
her helm to port, knowing that tie Berk- 
shire had the wind free, and attempted to 
cross the bows of the Berkshire, and fol- 
lowed her up until the collision took place; 
and that, by the collision, the Berkshire and 
her cargo were totally lost. 

"The answer alleges, that -when the lights 
of the Scotia were discovered by the Berk- 
shire, the course of the Berkshire was very 
much to the south of east, and more south- 
erly than southeast "by east half east; that, 
at the time of the collision, the Berkshire 
had only a bright light, which was fastened 
to her anchor stock; that she was violating, 
in respect to lights, the laws of both Eng- 
land and America; that the Scotia had all 
proper lookouts propei'ly stationed, and had 
her proper regulation white, green, and red 
lights; that, as the Scotia was steering west 
by north half north, making about thirteen 
knots an houi", her lookout discovered and 
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reported a bright light on her port how; 
that the light then appeared to he about 
five miles off; that the steamer's helm Tvas 
at once ported, and the light kept receding 
gradually from the Scotia's bow until veiy 
shortly before the collision, when it began 
to close in; that thereupon the engines of 
the Scotia were stopped and reversed and 
her headway stopped; that, when the two 
vessels first became visible from each oth- 
er, their eoui-ses were divergent, the Sco- 
tia's being north of west, and the Berk- 
shire's considei-ably south of east, and each 
bearing off the port bow .of the other; that, 
if the Berkshire had kept her course, no col- 
lision would have happened, even if the 
Scotia had not ported; that the red and 
white lights of the Scotia were seen by the 
Berkshire, and her helm was put to port, 
and she came around towards the south, so 
as to be at times in the wind; that, some 
time after that, her helm was put hard a 
starboard, and her coui"se was suddenly 
changed to the northward, and she fell off 
rapidly before the wind and got before the 
course of the Scotia; that, by reason of the 
Berkshire's not having the colored lights re- 
quired by the laws and customs of both 
England and the United States, it was im- 
possible for the Scotia to discover the chan- 
ges in her course; and that the collision 
was caused entirely by the want of proper 
lights, and the mismanagement and want of 
care, on the part of those in charge of the 
Berkshire. This answer is sworn to by Mr. 
Sowerby, the chief officer of the Scotia, who 
states, in the jurat to the answer, that he 
was in charge of the Scotia, as officer of the 
deck, at the time of the collision. All of the 
allegations above recited from the answer, 
except the one as to the com'se of the Berk- 
shire when she discovered the lights of the 
Scotia, are sworn to in the jurat, by Mr. 
Sowerby, to be true of his own knowledge. 

"The general laws of navigation, as re- 
spects two vessels, ,where one of them is a 
steamer and the other is a sailing vessel, 
and entirely irrespective of any statutory 
regulations, are held by the supreme court 
of the United States to be, that when a 
steamer is meeting a sailing vessel, wheth- 
er the sailing vessel is close-hauled or has 
the wind free, the sailing vessel has a right 
to keep her course, and it is the duty of the 
steamer to adopt such precautions as will 
avoid her; that when a steamer approaches 
a sailing vessel, the steamer is required to 
exercise the necessary -precaution to avoid 
a collision; that if this be not done, prima 
facie the steamer is chargeable with fault; 
and that her excuse, to exempt her, must be 
clearly established by strong eireum'stances. 
St. John V. Paine, 10 How. [51 U. S.] 557, 
583; The Oregon v. Rocca, 18 How. [59 U. 
S.] 570. The duty thus imposed upon a 
steamer is the same, in character and ex- 
tent, with that now prescribed by statute 
regulation, in both Great Britain and the 



United States. By article 15 of the 'Steer- 
ing and Sailing Rules,' in the act of cougress 
approved April 29, 1864 (13 Stat. GO), and 
article 15 of the 'Regulations for Preventing 
Collisions at Sea,' which went into effect 
June 1, 1SG3, prescribed by an order in coun- 
cil, made January 9, 1863, hy virtue of tho 
merchant shipping amendment act of Great 
Britain, of July 29, 1862 (25 & 26 Vict. e. 63), 
it is provided as follows: 'If two ships, one 
of which is a sailing ship, and the other a 
steamship, are proceeding in such directions 
as to involve risk of collision, the steamship 
shall keep out of the way of the sailing 
ship.' 

"What, then, is the excuse set up by the 
Scotia, in her answer, for colliding with the 
Berkshire? The substance of it is, that the 
Berkshire showed only a white light, and no 
colored light; that the Berkshire saw the 
colored lights of the Scotia, and first put her 
helm to port, and some time after suddenly 
changed her course by putting her helm to 
starboard, and running before the wind and 
across the course of the Scotia; that these 
manoeuvres of the Berkshire were, how- 
ever, not discovered by the Scotia, because 
the Berkshire did not have colored lights; 
that the Berkshii-e's light was discovered on 
the port bow of the Scotia, and the Scotia's 
helm was at once ported, and the Berk- 
shire's light kept receding gradually from 
the Scotia's bow, until very shortly before 
the collision, when it began to close in; and 
that the engines of the Scotia were thereup- 
on stopped and reversed. I am satisfied, 
from the evidence, that the statement in 
the answer is true, that any changes in the 
course of the Bei'kshire which were made 
were not discovered by the Scotia; that the 
light of the Berkshire was not seen by the 
Scotia until after the Berkshire had star- 
boarded her helm and was running to the 
northward before the wind; that the reced- 
ing of the Berkshire's light from the Sco- 
tia's bow, which took place, as the answer 
states, after the Scotia's helm was ported, 
was caused by such porting of the Scotia's 
helm and by the consequent movement of 
the Scotia's bow to the northward; and that 
the closing in of the Berkshire's light very 
shortly before the collision, was caused by 
the forward progress of the Berkshire on 
the same course on which she was running 
at the time her light was discovered by the 
Scotia. So far, therefore, as the movements 
of the Scotia, consequent upon her discov- 
ery of the light of the Bei-kshire, are con- 
cerned, any change of course by the Berk- 
shire before the discoveiy of such light bj- 
the Scotia, is of no consequence. The case 
stands as if the Berkshhre had never made 
any such change. "What, then, did the Sco- 
tia do when she discovered this white light 
on her port bow? Without having anything 
whereby to determine which way the vessel 
can-ying such light was heading, seeing no 
colored light, not waiting to see whether it 
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would not "be more prudent to starboard 
than to port her helm, or more prudent to 
neither starboard nor port, but to stop and 
reverse her engines, she straightway ported 
her helm, but she still kept up her full 
speed of thirteen knots an hour, and it was 
not until the light which she had shaken off 
a little in appearance, but none in reality, by 
porting, be^an to close in, as the vessel which 
bore it moved forward, that the Scotia 
stopped and reversed her engines. I state 
the case as the answer states it Of this the 
Scotia cannot complain; and the statement 
is as favorable to the Berkshire as anything 
warranted by the evidence. 

"It is claimed, however, that the Scotia was 
not in fault, and that the Berkshire was whol- 
ly in fault, because the Berkshire, by cai*rying 
a white light, and which was a globe lantern, 
low down on her anchor-stock, induced the 
belief on the Scotia that the Berkshire was 
a steamer some five miles ofC, instead of a 
sailing vessel nearer at hand, and that the 
Scotia, thus making such a light on her port 
bow, was justified in believing that it was the 
light of a steamer and tn porting her helm. 
This claim, on the part of the Scotia, is based 
on the proposition, that, as the Berkshire was 
a vessel belonging to the mercantile marine 
of the United States, and under way, she was 
forbidden, by the act of April 29, 1864, to car- 
ry the white light which she did carry, and 
was bound to carry the green and red lights 
which she did not carry. The British re- 
quirements as to lights, contained in the regu- 
lations before mentioned, are the same as 
those of the act of congi-ess. That act pre- 
sa'ibes the regulations for 'the navy and the 
mercantile marine of the United States.' The 
British regulations, as originally promulgated, 
'apply to all ships, whatever their nationality, 
within the limits of British jm-isdiction, and 
to British and French ships, whether within 
British jui^isdietion, or not' Order of the 
British Board of Trade, January, 1863, Macl. 
Supp. 81. The position of fact taken for the 
Scotia is, that the white light of the Berk- 
shhre was supposed to be the masthead light 
of a steamer at a considerable distance, and 
near the horizon, and, therefore, small in ap- 
pearance, and that the steamer' cariying such 
light was supposed to be so far off that her 
colored lights, much lower down and not visi- 
ble as far off as the white light, had not yet 
come in view. 

"The libellants, while they admit that the 
Berkshire did not carry the colored lights pre- 
scribed by the act of congress, and did carry 
and exhibit the white light referred to. Insist 
that the Scotia cannot avail herself of a mu- 
nicipal statute of the United States to convict 
an American vessel of a tort committed on 
the high seas; that the questions m contro- 
versy must be determined without reference 
to the municipal laws of either the United 
States or Great Britain, and solely according 
to the general maritime law; that the regula- 
tions adopted by the two governments several- 
21fed.cas.-^50 



ly for the guidance of then* respective vessels, 
cannot bind a vessel of either nation as 
against a vessel of the other nation, until such 
regulations are mutually adopted as interna- 
tional, and placed beyond the power of being 
changed by either nation without the consent 
of the other; and that, by the general mai-i- 
time law, there was no obligation on the Berk- 
shire to exhibit any side colored lights. 

"In the case of TheDumfries, 1 Swab. 63, de- 
cided in 1856, the owners of a Danish vessel 
sued a British vessel to recover for a total 
loss occasioned by a collision between the 
two vessels on the high seas. In givhag judg- 
ment in the case, Dr. Lushington says: 'This 
being a collision on the high seas, between a 
foreign and a British vessel, it appears to me 
that we cannot apply the act of parliament, 
but that the case must be governed entirely 
by ordinary nautical rules.' The point raised 
against the British vessel imder the act was, 
that she did not carry the statute lights. The 
act was held not to apply to the British ves- 
sel, but she was condemned under the general 
law of the sea, for not having ported her helm 
soon enough. 

"In the case of The ZoUverein, 1 Swab. 96, 
decided in 1856, the Pet a British brig, collid- 
ed on the high seas with the ZoUverein, a 
Prussian brig. The Pet brought suit in the 
British court The Pet was saihng closehaul- 
ed on her port tack. The ZoUverein was run- 
ning before the wind, and came in collision, 
stem on, with the port bow of the Pet The 
Pet had kept her course. The ZoUverein was 
held to have been in fault in not having soon 
enough ported her helm. It was also held, 
that the collision might have been avoided if 
the hehn of the Pet had been ported, for 
which there was ample time; that, by the 
British act, the Pet was required to port; that, 
but for that act the Pet would have been 
justified in keeping her course and in not 
porting; and that no circumstances were 
shown to render a departure from the rule 
laid down in the act necessary, to avoid im- 
mediate danger. As the ZoUverein was found 
in fault the question was, therefore, distinct- 
ly raised, whether the Pet was in fault for 
not obeying the British act One section of 
that act provided, that if, in any case of col- 
lision, it should appear to the court before 
which the ease was tried, that such coUisiou 
was occasioned by the non-obsei-vance of any 
rule of navigation prescribed by the act, the 
owner of the ship by which such rule had 
been infringed should not be entitied to re- 
cover any recompense whatever for any dam- 
age sustained by such ship in such collision, 
lanless it should be shown, to the satisfaction 
of tiie comt, that the circumstances of the 
case made a departure fi'om the rule neces- 
saiy. On the part of the ZoUverein it was 
contended, that whatever might be her Uabili- 
ty, the Pet was precluded from recovei-ing, 
because of her violation of the British act. 
Dr. Lushington, in giving his judgment, said 
that he had given frequent and deliberate con- 
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sideration to the point, wliether the British 
act could affect a British vessel which had 
been in coUision with a foreign vessel on the 
high seas, the former being the party pro- 
ceeding in the suit. He then proceeds: 'Gen- 
erally, when a coUision takes place between 
a British and a foreign vessel on the high 
seas, what law shall a court of admiralty fol- 
low? As regards the foreign ship, for her 
owner cannot be supposed to know or to be 
bound by the municipal law of this eounUy, 
the case must be decided by the law maritime, 
by those rules of navigation which usually 
prevail among nations navigating the seas 
where the collision takes place.* He further 
holds, that the legislatm-e has no power to de- 
termine how foreign vessels shall conduct 
themselves at the time of collision on the 
high seas, and that such conduct involves the 
rights and merits of the case. He then adds: 
'Then comes the question, whether, in a tiial 
of the merits of a collision, a foreigner may 
m-ge, in his defence, that the British vessel, 
though free by the law maritime, has violated 
lier own municipal law, and so, being plaintiff, 
cannot recover? Reverse the position: sup- 
pose the foreigner plaintiff and to have done 
his duty by the law maritime. I am clear 
that he must recover for the damage done; 
if so, it is contrary to equity to say that the 
British ship-owner, in eadem conditione, shall 
not recover against the foreigner. What right 
can the foreigner have to put forward the 
British statute law, to which he is not amena- 
ble, so far as the merits are concerned?' The 
court pronoimced for the damage proceeded 
for by the Pet against the ZoUvereui. 

"In the ease of Cope v. Doherty, 4 Kay & J. 
367, 389, 390, decided in 1858, Sir W- Page 
Wood, then a vice chancellor, and now lord 
chancellor of England, cites with approbation 
the views, before referred to, held by Dr. 
Lushington, in the case of The Zollvereui. 
He says that it is 'proper for every court of 
judicature, in construing the enactments of 
any legislature, to presume, prima facie, and 
unless the contrary be expressed, or be im- 
plied from the absohite necessity of the case, 
that such legislatm-e intended, by its enact- 
ments, to regulate the rights which should 
subsist between its own subjects, and not In 
any way to affect the rights of foreigners, 
whether by way of restricting or augmenting 
their natural rights. In construing our own 
statutes, no other rule can be a sound rule to 
adopt, unless it be clear, from the absolute 
necessity of the case, that the legislature in- 
tended to affect the rights of foreigners.' The 
question involved ui that case was, whether 
the limitation of liability provided for a ship- 
owner by the British act of 1854, whore dam- 
age was occasioned by his ship to another 
ship, operated in favor of a foreign ship-owner 
sued in a British court. The vice chancellor 
held, that the limitation provided for did not 
relate to the form of judicial procedure, but 
to the substance of the controversy; that the 
lex fori was not applicable to the case; and 
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that there was nothing in the British act to 
show that the legislature intended, by the 
provision as to hmitation of liability, either 
to restrict or to enlarge the rights of any for- 
eigners in respect to matters occurring out of 
its jm-isdiction, even in a question between a 
foreigner and a British subject, still less in a 
question between two foreigners. The case 
was appealed, and the decision of the vice 
chancellor was affirmed. Lord Justice Turner, 
in his judgment (Cope v. Doherty, 2 De Gex 
& J. G14, 624), says: "Was it, then, the inten- 
tion of the legislature, that the general words 
contained in the sections to which I have re- 
ferred should extend to the case of a collision 
between foreign ships owned by foreigners? 
I think it was not. This is a British act of 
parliament, and it is not, I think, to be pre- 
sumed, that the British parliament could in- 
tend to legislate as to the rights and liabili- 
ties of foreigners.* 

"In the case of The Saxonia, 1 Lush. 410, 
decided by the high court of admiralty, in 

1861, and by the privy council, on appeal, in 

1862, the Eclipse, a British barque, collided 
with the Saxonia, a Hamburg steamer, on 
the high seas. The green light of the 
Eclipse, was either extinguished, or so dim- 
ly burning as not to conform to the British 
regulation. The Eclipse, being closehauled 
on her port tack, sighted the Saxonia's lights 
three miles off, broad on her starboard bow, 
and they continued to approach her star- 
board side, until, shortly before the collision, 
a flare-up light was exhibited by the Eclipse 
on her starboard quarter, and her helm was 
starboarded. The Saxonia did not observe 
the green light of the Eclipse, and only ob- 
served the vessel herself right ahead, shortly 
before the exhibition of the flare-up light, 
and the Saxonia then, or after seeing the 
flare light, ported her helm, without slacken- 
ing her speed. Both vessels were damaged 
and an action and a cross action were 
brought. It was contended, for the Saxonia, 
that, under the British act of 1854, the 
Eclipse could not recover, as she was in fault 
for not observing the statute in regard to 
lights. Dr. Lushington in giving judgment, 
says: 'When a British and foreign ship 
meet on the high seas, the usual rule is that 
the statute is not binding. Clearly, it is 
not binding on the foreigner; and, if it were 
considered binding on the British vessel, the 
British vessel would manifestly be under 
an undue disadvantage, I believe the prac- 
tice of applying the maritime law to such 
cases has been followed universally up to 
the present moment, and I hold such to be 
the law.' The court held that the case 
must be decided by the ordinary rules of the 
sea, and that both vessels were to blame for 
the collision— the Eclipse for having improp- 
erly starboarded her helm, and the Saxonia 
for not having slowed her engines, when she 
was not able to discover what the other 
vessel was— and made a decree dividing the 

, damages in each case. Both parties ap- 
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pealed to the privy council. It was there 
contended, for the Saxonia, that, under the 
British statute, the Eclipse could not recover 
anything, because she had violated that stat- 
ute, in not carrying a sufllcient green light, 
and in starboarding her helm. The privy 
councU held that, as the collision took place 
on the high seas, in a place where a for- 
eign vessel had a right of sailing without 
being bound by any of the provisions of the 
statutes enacted to govern British ships, it 
followed that .the British act had no applica- 
tion to the case. The master of the rolls, 
who delivered the judgment of the privy 
council, adds: It has been fuUy determined, 
that where a British and a foreign ship meet 
on the high seas, the statute is not binding 
on either. The principle, therefore, by which 
this case must be decided, must be found in 
the ordinaiy rules of the sea.' The privy 
council held the Eclipse in fault for not show- 
ing a light in sufficient time to enable the 
Saxonia to avoid the collision, and the Sax- 
onia in fault for continuing at full speed and 
not easing and stopping her engines when 
not able to discover what the Eclipse was 
doing, and afllrmed the decree of the court 
below. 

"The same doctrine was laid down in a 
case decided in 1861, by the privy council, 
where an American vessel was sued for a 
collision by the owners of a British vessel. 
It was held that the law of the sea must 
govern and not the British statute, as to the 
proper rule of navigation. The Chancellor, 
4 Law T. (N. S.) 627; Williams v. Gutch, 14 
Moore P. O. 202. 

"The case of The Cleadon, 1 Lush. 158, 4 
Law T. (N. S.) 157, also reported as Stevens 
v. Gourley, 14 Moore P. 0. 92, cannot be 
regarded as an authority to the contrary. 
It was decided by the privy council, in De- 
cember, 1860, the judges being Lord Chelms- 
ford, Lord Kingsdown, and Sir Edward Ryan. 
It was the case of a collision on the high 
seas, between the A. H. Stevens, an Ameri- 
can ship, and the Cleadon, a British ship, in 
tow of a steam-tug. The principal action 
was by the owners of the A. H. Stevens 
against the Cleadon, and there was a cross- 
action by the owners of the Cleadon against 
the A. H. Stevens. The judgment of the 
court was delivered by Lord Chelmsford. 
The court held that, as the Cleadon was in 
tow of the tug, she and the tug must be 
considered as one vessel, and as a steamer, 
the motive power being in the tug, and the 
governing power in the Cleadon. In his 
opinion. Lord Chelmsford says: 'The A. H. 
Stevens, being a foreign vessel, was not 
bound by our regulations, but was governed 
by the rule of the sea, which required her, 
being close hauled on the starboard tack, 
if she was meeting another vessel, to keep 
her course.' He then says, speaking of the 
Cleadon and her tug as one vessel and a 
steamer: 'Under these circumstances, her 
nale of conduct would be our regulations, be- 



cause she would not be aware whether the 
vessel she was meeting was a foreign or a 
British vessel, and, at all events, as she was 
a British vessel navigating, of course she 
must be governed by the rules that apply 
to those vessels, it was her duty, being in 
fact a steamer, to get out of the way of an- 
other vessel that she was meeting.' It was 
held, in the case, that the A. H. Stevens 
was, by the rule of the sea, in fault, because 
■ she ported her helm instead of keeping her 
course, and that that manoeuvre alone caused 
the collision, the Cleadon and her tug having 
kept their course. It having been held that 
the bad management of the A. H. Stevens, 
the foreign vessel, was, according to the gen- 
eial rule of the sea, the sole cause of the col- 
lision, the case really decides no point of law 
except that, in a collision between a foreign 
vessel and a British vessel, the former must 
be judged by the rule of the sea, and not by 
the British statute regulations. The Cleadon, 
although, as a steamer, she was said to have 
been bound by the British regulations to 
get out of the way of the A. H. Stevens, was 
held not to have been in fault. The only 
point in the case open to observation, is the 
remark of Lord Chelmsford, that the Cleadon, 
as a British vessel, was, as regarded the 
American vessel, bound by the British regu- 
lations, and that, at all events, as a British 
vessel navigating, she was bound to observe 
the British rules. But that remark cannot 
be regai'ded as a part of the judgment of the 
court, for the reasons already stated. If, how- 
ever, it were to be so regarded, it has been, 
as a decision, overruled. In the case of The 
Saxonia, before cited. Lord Kingsdown and 
Sir Edward Ryan (the two judges who, with 
Lord Chelmsford, constituted the court in 
the case of The Cleadon), were two of the 
four judges who sat and took part in the 
decision, the other two being the master of 
the rolls and Sir John T. Coleridge, and, in 
the judgment of the court, delivered by the 
master of the rolls in February, 1862, it is 
said, as before cited: *It has been fully de- 
termined that where a British and foreign 
ship meet on the high seas, the statute is 
not binding on either.' The same four judges 
who sat in the case of The Saxonia, sat in 
the case of The Chancellor, before cited, 
where it was held that the Chancellor, be- 
ing an American vessel, was not bound by 
the British law. Lord Chelmsford, in the 
ease of The Cleadon, assented to that view. 
The only point he made was, that a British 
vessel was, in a collision with a foreign ves- 
sel, bound by the British law. But it is 
quite evident, from the case of The Saxonia, 
decided subsequently to the case of The 
Cleadon, that the other two judges who sat 
with him in the case of The Cleadon, did not 
concur in that view. 

"The principle laid down and applied in the 
cases of The Dumfries, The Zollverein, The 
Saxonia, and The Chancellor I regard as a 
sound one, to be adopted- in all cases which 
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stand on substantially the same facts. That 
principle is, that, in regard to the rights and 
merits involved in actions, the law of the 
place where they originated is to govern. 
Story, Confl. Law, § 558. In the case of The 
Zollverein, such law, in respect to collisions 
on the high seas, called the 'law maritime,' 
is stated by Dr. Lushington to he 'those rules 
of navigation which usually prevail among 
nations navigating the seas where the colli- 
sion takes place.' This rule is well expressed 
hy Maelachlan in his treatise on the Law of 
Merchant Shipping (page 268), in this lan- 
guage: 'Between foreigners, • or between a 
British and a foreign ship, when such cases 
of collision on the high seas are brought into 
the English court of admiralty, the only rules 
of navigation that can be appealed to are 
those usages of the sea generally known and 
customarily obsei-ved by the ships of various 
nations on the high seas. A foreign vessel, 
therefore, will not be allowed to set up the 
British i"ules, in order to show non-observ- 
ance of them by a British ship that has been 
in collision with her, for they are not mutual- 
ly binding, so as to be available for a British 
ship against a foreigner.' The same view 
was held by Judge Shipman, in this court, in 
the case of The Belle [Case No. 1,269]. 

"It is claimed, however, on the part of the 
Scotia, that, as the law of Great Britain, in 
reference to lights on sea going vessels, is like 
the statute law of the United States, the lat- 
ter ought to be enforced here in favor of a 
British vessel against an American vessel. It 
is contended, also, that the only reason why 
the courts of Great Britain did not, in the 
cases cited, enforce the statute law of Great 
Britain in favor of foreign vessels and 
against British vessels, in cases of collisions 
on the high seas, was because, in those cases, 
it did not appear that the nations to which 
the foreign vessels belonged had adopted rules 
like those prescribed by the statute law of 
Great Britain. The answer put in by the Scotia 
to the libel rests the question of lights as to 
the Berkshire wholly on the statute laws of 
Great Britain and the United States, and not 
at all on the general rules of navigation. The 
allegations of the answer are, that the carry- 
ing by the Berkshire of a bright light on her 
anchor stock, and of no other light, was 'in 
violation of the laws both of England and 
America,' and that 'the Berkshire had not 
the red and gi-een lights required by the laws 
and customs both of England and of flie 
United States.' There, is, afterwards, in the 
answer, a general allegation that the collision 
was caused entirely by 'the want of proper 
lights, and the mismanagement and want of 
care on the part of those in charge of the 
Berkshire,' but the only test set up in the 
answer, as to whether the Berkshire had or 
had not proper lights is as to whether such 
lights did or did not conform to the laws and 
customs of England and of the United States, 
We have already seen, that if the Berkshire 
were a British vessel sxiing an American ves- 



sel, in the British court of admiralty, for a 
collision on the high seas, that court would 
not apply British statute law to the case, un- 
less required by such statute law to do so. 
Nor would it apply to the case the statute 
laws of the two countries, even where they 
were set up and shown to be alike, unless it 
were required by British statute law to do so. 
In the ease of The "Wild Banger, 1 Lush. 553, 
565, Dr. Lushington, in that court, held, that 
where a British statute was not made appli- 
cable to a foreign vessel on the, high seas, the 
court could not apply it to the foreign vessel, 
when sued by a British vessel, simply be- 
cause the country of the foreign vessel had 
enacted a like statute which would apply to 
a British vessel, under similar circumstances, 
in a court of such country. It is not stated, 
in any of the cases in the courts of Great 
Britain, which I have cited, that the reason 
for not applying the British statute law was, 
because the foreign nation had not enacted 
a like law. The case of The Girolamo, 3 
Hagg. Adm. 169, does not establish the prin- 
ciple, that where like statute laws are enact- 
ed by two countries, as rules of navigation 
for their own vessels, respectively, the courts 
of each of those countries are bound to ap- 
ply such rules as rules of navigation for the 
high seas, as between a vessel of the one 
country and a vessel of the other. 

"It is quite certain, however, that if this 
case were pending in the British com-t of ad- 
miralty, that court would apply to it the 
rules as to navigation, lights, and fog signals, 
adopted by statute both by Great Britain 
and the United States. Those rules, as re- 
spects sea going vessels, are, to all intents, 
identical. The American rules, prescribed by 
the act of April 29, 1864, went into effect Sep- 
tember 1, 1864. The British rules were made 
under authority of the twentj'-fifth section of 
the merchant shipping amendment act of 
July 29, 1862, by an order in coimcil, dated 
January 9, 1863, and published in the London 
Gazette of Januaiy 13, 1863, and went into 
operation on the 1st of June, 1863. The fiftj'- 
eighth section of that act provides, that 
whenever it is made to appear to her majesty, 
that the government of any foreign country 
is willing that the regulations, or any of 
them, for preventing collision, which shall 
be for the time being in force under that act, 
shall apply to the ships of such country when 
beyond the limits of British jurisdiction, her 
majesty may, by order in council, direct that 
such regulations shall apply to the ships of 
the said foreign ■ country, whether within 
British jm-isdiction or not. The act of con- 
gi-ess of April 29, 1864, was regarded, and 
properly, as an expression, by the govern- 
ment of the United States, of a willingness 
that the British regulations prescribed by tlie 
order in council of January 9, 1863, and 
which were substantially identical with those 
contained in that act, should apply to ships 
of the United States when beyond the limits 
of British jurisdiction. Her majesty, there 
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fore, by an order in council, published Au- 
gust 30, 1864, directed that such regulations 
should apply to all sea going ships of the 
United States, whether within British juris- 
diction or not, and, by another order in coun- 
cil, published December 2, 1864, directed that 
such regulations should apply to all ships of 
the United States, on the inland waters of the 
United States, whether within British juris- 
diction or not Holt, Rule of Road, p. 2. By 
like orders in council it appears, that the 
governments of the following countries, other 
than the United States, have manifested their 
willingness that the British regulations of 
January 9, 18G3, should apply to the ships 
of such countries respectively, when beyond 
the limits of British jurisdiction; and such 
orders in council direct that such regulations 
shall apply to the ships of such countiies re- 
spectively, whether within British jurisdic- 
tion or not. The counti-ies referred to are 
Austria, the Argentine Republic, Belgium, 
Brazil, Bremen, Chili, Denmark proper, the 
Republic of Ecuador, France, Greece, Ham- 
burg, EQmover, the Hawaiian Islands, Hayti, 
Italy, liUbee, Mecklenburg, Schwerin, Mo- 
rocco, the Netherlands, Norway, Oldenberg, 
Peru, Portugal, Prussia, the Roman States, 
Russia, Schleswig, Spain, Sweden, Turkey, 
and Uruguay. These orders ui council were 
•published at various dates, from January 
13, 1863, to February 6, 1866. All the coun- 
tries named, except Denmark, Greece, the Ha- 
waiian Islands, Schleswig, and the United 
States, -adopted the regulations in 1863. Holt, 
Rule of Road, p. 2. The law, therefore, as 
now held in Great Britain, is, that the dis- 
tinction bet^veen foreign and Britisli ships, 
as regards regulations respecting navigation, 
lights, and fog signals, is limited to ships 
of those countries which have not given in 
their adhesion to the terms of the Sft5'- 
eighth section of the British act of July 29, 
18G2, as respects such regulations, or whose 
adhesion has not been signified by an or- 
der in council. The vessels of aU countries 
which have been declared by an order in 
council to have given in their adhesion to the 
British regulations respecting navigation, 
lights, and fog signals, are treated in all re- 
spects, in the courts of Great Britain, like 
British vessels. Lown. Col. p. 186. This is 
in pursuance of the sixty-first section of the 
British act of July 29, 1862, which provides, 
that whenever an order in council shall be is- 
sued, applying any regulation made under 
that act to the ships of any foreign country, 
such ships shall, in aU cases arising in any 
British court, be deemed to be subject to such 
regulation, and shall, for the purpose of such 
regulation, be treated as if they were British 
ships. See form of order in council on the 
subject, 2 Pritch. Adm. Dig. (2d Ed. London, 
1865), Append, pp. 281, 282, Accordingly, in 
the case of a collision which occurred on the 
high seas, in December, 1865, between the 
British steamship Samphire and the Ameri- 
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can barque Fanny Buck, actions having been 
brought by both vessels, the cross-action be- 
ing by the Fanny Buck, it ,was held, in the 
court of admiralty, that the Fanny Buck was 
bound by the regulations which had been 
adopted by the United States respecting 
lights and courses. Holt, Rule of Road, p. 
194. The principle on which that court so 
held, is shown by the case of The New Ed. v. 
The Gustow, Holt, Rule of Road, p. 28, where 
an action and a cross-action were brought 
for a collision which occurred on the high 
seas, between a Hamburg brig and a Bremen 
barque, on the 13th of September, 1863. An 
order in council, dated July 27, 1863, had 
declared the British regulations which went 
into effect June 1, 1863, to be applicable to 
Bremen and Hamburg vessels. The court re- 
fers to this fact and says, that by virtue of 
the act of parliament and the accession of 
Bremen and Hamburg, the two vessels were, 
for the purposes of the suit, to be considered 
as British vessels, and were to be treated the 
same as if the collision had taken place be- 
tween two British vessels. Holt, Rule of 
Road, p. 28; 9 Law T. (N. S.) 547. 

"There is no statute of the United States 
containing provisions like those found in the 
fifty-eighth and sixty-first sections of the 
British act of 1862. The only provision made 
by congress on the subject by statute, is that 
found in the act of April 29, 1864, to the ef- 
fect, that the rules and regulations for pre- 
venting coKisions on the water, therein con- 
tained, shall, from and alter September 1, 
1864, be adopted in the navy and the mer- 
cantile marine of the United States. The 
merits of the collision in this case must, 
therefore, be adjudicated according to the 
rules of navigation and usages of the sea 
which usually prevailed and were customari- 
ly observed at the time and place of the col- 
lision, among the ships which navigated the 
waters where the collision took place. The 
Pyenoord, 1 Swab. 374, 377. I can have no 
hesitation in saying what such rules and 
usages were, when I find them to have been 
before that time adopted, with such identity, 
by nearly all the rations whose ships usual- 
ly navigated the waters where this collision 
took place, embracing, among others, the 
United States, Gr^at Britain, France, Spain, 
Prussia, Russia, Norway, Sweden, Belgium, 
Bremen, Denmark, Hamburg, Lubec, Hano- 
ver, Schleswig, and the Netherlands. I rest 
my decision on that' ground, and not on any 
municipal statute or statutes, as such, of the 
United States, or of Great Britain, or of both 
countries. I have not been referred to, nor 
have I met with, any case in the United 
States in which this question is discussed or 
decided. I must, therefore, resolve it on 
principle. But I have no hesitation in say- 
ing, that ihe result I have arrived at is very 
satisfactory, as bearing on the interests of 
commerce and the safety of human life, in 
substituting fixed written rules observed bv 
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all the maritime nations, for those which, it is 
no disparagement to say, were not as definite 
or certain, or as universally recognized. 

"It follows, from these views, that the 
claim, on the part of the Berkshire, that she 
was allowed to exhibit a white light, and that 
she was under no obligation to exhibit col- 
ored side lights, must be rejected. She had 
colored side lanterns on board, but they were 
not in position. The Berkshire was xmder 
au obligation, by articles 2, 3, and 5 of the 
regulations, to exhibit colored side lights, and 
she was also under an obligation, by the same 
articles, not to exhibit a white light. The 
testimony as to the snatching up of a light 
on board of the Berkshire and putting it into 
the green lantern, and holding that over the 
starboard side towards the approaching Sco- 
tia, does not vary the case. If exhibited at 
all, it was not exhibited so as to be seen on 
board of the Scotia, and it was not seen on 
board of her. But, if it had been seen, the 
only inference the Scotia would have been 
authorized to draw, from seeing a green light 
added to the white light on the Berkshire, 
would have been in confirmation of the con- 
clusion warranted by the white light alone, 
namely, that the Berkshire was a steam ves- 
sel within two miles of the Scotia. By the 
rules, a white light and a colored, light indi- 
cate a steam vessel, wthe white light being re- 
(luired to be visible at least five miles off, 
and the colored light at least two miles off, 

"Did the exhibition of a white light on the 
Berkshire tend to deceive the Scotia? As 
the white light on a steamer is required to 
be visible five miles off and the colored light 
only two miles off, it was natural and proper 
for the Scotia to believe that the small white 
light she saw low down near the horizon was 
a mast-head light of a steamer more than 
two miles off, whose colored lights were not 
yet within sight. That those in charge of 
the Scotia did so believe, I can have no doubt, 
from the evidence. A pointed circumstance 
is the one, that rockets were prepared on 
board of the Scotia, when the white light of 
the Berkshire was first seen, to signal the ap- 
proaching vessel, as a steamer, when she 
should have approached near enough. No 
such signalling would have been prepared for 
in respect to a sailing vessel. In reference 
to the Berkshire as a steamer, it was the 
dutj' of the Scotia, by article 13, seeing the 
light over her port bow, to port her helm, and 
she had a right to suppose that the Berk- 
shire, as a steamer, would port her helm, as 
required by that article. Her duty towards 
the Berkshire as a sailing ship was, under 
article 15, very different, namely, to keep 
out of the way of the Berkshire, relying up- 
on a compliance by the Berkshire with the re- 
quirement of article 18, to keep her course. 
The Berkshire having declared, by the lan- 
guage of the sea, to the Scotia, that she was 
a steamer, cannot be permitted to Impute as 
a fault to the Scotia, the adoption by the 



latter of the movements which would have 
been proper if the Berkshire had in fact been 
a steamer. Under the circumstances, it was 
proper for the Scotia to port her helm, as she 
did, at once, on seeing the white light of the 
Berkshire, and she promptly stopped and re- 
versed her engines the moment that light, by 
closing in, gave indication that there was 
danger of a collision, I can discover no fault 
on the part of the Scotia. The fault on the 
part of the Berkshire establishes the free- 
dom from fault on the part of the Scotia. If 
the Berkshire had not been in fault as to her 
lights,— that is, if the white light she exhib- 
ited had been a proper light to be carried by 
a sailing vessel at the time and place of the 
collision, — ^I should have held the Scotia in 
fault, both in porting before she could clear- 
ly see what was the course of the vessel bear- 
ing the light, and in not slowing or stopping 
when she first discovered the light of the 
Berkshire. But the improper light on the 
Berkshire made it proper for the Scotia to 
port, when she did, and not to slow or stop 
till she did. 

"It results, that the claimants will be al- 
lowed to amend their answer, so as to set wyi 
properly the fact that the Berkshire did not. 
as to lights, comply with the rules of naviga- 
tion and usages of the sea which usually pro- 
vailed and were customarily obsei'ved at the 
time and place of the collision, among the 
ships which navigated the waters where the 
collision took place. Of those rules and 
usages, as the general law of the sea, the 
court will take judicial cognizance, without 
their being proved, as would be necessary 
in the ease of a foreign municipal law or reg- 
ulation. 

"I have not overlooked the case of The 
Grey Eagle [Case No. 5,735], but I do not 
think it applies to this case. The principle 
of that case is a sound one, that the exhibi- 
tion by a vessel of a prohibited light, does 
not absolve another vessel from the observ- 
ance of that degree of caution, care and nau- 
tical skill which the exigencies of the case re- 
quire. I see, in the present case, no want of 
caution, care or nautical skill on the part of 
the Scotia. 

"When the answer is amended, the libel 
will be dismissed, with costs." 

James O, Carter and Charles Donohue, for 
libellants. 

Erastus C. Benedict and Daniel D. Lord, for 
claimants, 

WOODRUFF, Circuit Judge. Although 
there is great discrepancy in the testimony 
of the respective witnesses, on both sides, in 
regard to many details, and, in some particu- 
lars, the testimony In behalf of the libellants 
is wholly inconsistent with that produced by 
the claimants, there are some facts in re- 
spect to which there is such concurrence of 
the witnesses that they may safely be tak- 
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en as established; and, although, in cases of 
this kind, the estimates of witnesses of the 
precise bearing of the two vessels at par- 
ticular moments, and of the precise intervals 
of time which elapsed between different oc- 
currences, are greatly liable to differ and are 
often quite imreliable, certain prominent facts 
in those respects may properly be inferred 
form a pretty uniform agreement of the 
whole or of nearly all the witnesses on either 
side. Some facts may also be gathered by 
necessaiy inference from others that are so 
established. As to some facts the parties 
themselves do not disagi'ee. 

In the present case, I regard it as estab- 
lished, that the course of the Berkshire, the 
ship of the libellants, was southeast by east 
half east, she having the wind about two 
points free, tlie wind being about south south 
west, and her speed seven miles an hour; 
that the coui-se of the steamship Scotia was 
west by" north half north, and her speed thir- 
teen miles an hour; and that the Scotia, 
when first seen from the Berkshire, bore from 
one to two points off her port bow. Sis wit- 
nesses on the Berkshire— every one who was 
examined to the point— agree in the fact .that 
she bore off the port bow, differing slightly 
in the degi'ee only; and no one makes the 
angle less than one point. From these facts 
it necessarily results, by laws that admit of 
no question, that the course of the Scotia 
must intersect that of the Berkshire at some 
point either ahead of or astern of the latter, or 
precisely where she then was; and that the 
two ve^els were coming into neighborhood 
at the combined rate of twenty miles an" 
hour, or one mile in three minutes. 

The testimony of the witnesses on board 
the Berkshire shows, that the white light of 
the Scotia was seen "from fifteen to twenty 
minutes before the collision; and, although 
there is not entire uniformity, the balance of 
their testimony is, that her helm was put 
to starboard, and she fell off before the 
wind, not less than ten minutes before the 
collision; and that, when first seen, the Sco- 
tia was from five to six and two-third miles 
distant, and, when the Berkshire fell off, not 
less 'than three and one-third miles distant. 
As the courses of the respective vessels must 
cross each other at an angle of one point 
only, (that being the precise difference be- 
tween southeast by east half east, and west 
by north half north), no point on the Scotia's 
course could bear on any point on the Berk- 
shu^e's course westwardly of, or beyond, the 
point of intersection, at an angle so great as 
one point. It would follow, as a mathemat- 
ical necessity, that, if the Berkshire saw the 
Scotia precisely one point off her port bow, 
the Berkshire was at that precise moment at 
the point of intersection of the two com^ses; 
and, if the larger estimate of the witnesses, 
one and a half to two points, be taken as 
true, then it follows, that she had crossed the 
point of intersection and was to the east- 
ward thereof, entirely out of danger of coUi- 
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sion, before she saw the Scotia. Taking the 
testimony of her own witnesses, then, cap- 
tain, mate and seamen, and making Just al- 
lowance for possible inaccuracy of observa- 
tion, by a concession from the larger esti- 
mate towards the less, the Berkshire had, 
when the Scotia was seen, passed the point 
at which the vessels, keeping their courses, 
could collide; and if, notwithstanding their 
testimony, it be assumed that the angle of 
observation was something less than one 
point, it would only follow that, when she 
first saw the Scotia, she was very near, 
though not precisely at, the intersecting point, 
because, when she was seen off the port 
bow of the Scotia, she had passed that point 
and was to^ the southward of the Scotia's 
course. 

Bearing on the position of the Berkshh-e 
when seen fi-om the Scotia, the following ap- 
peal's: She was first seen off the port bow 
of the Scotia. And here there is, the same 
variation in the testimony as was exhibited 
in the observations made on the Berkshire. 
The smallest estimate is one point, the lar- 
gest two points. But there are seven wit- 
nesses, and each testifies unqualifiedly, that 
he first saw the Berkshire over the port 
bow, and some of them give circumstances 
which make the proof to my mind conclu- 
sive; and that fact, if proved, establishes 
what no human testimony can confute, that 
the Berkshire had then passed, and then was 
some distance past, the point of the intersec- 
tion of the two courses, else she could not 
have been so seen. Not only so; if the low- 
est estimate, namely, one point on the Sco- 
tia's port bow, be taken, then it is perfectly 
certain that she was at that moment as far 
to the eastward of the point of intersection 
as the distance the Scotia then was from 
her. If the Scotia was then three miles dis- 
tant, the Berkshire was three miles east- 
wardly of the point of intersection. If the 
Scotia was two miles distant, then, when she 
was first seen, the Berkshire was two miles 
eastwardly from the point of intersection. 

The witnesses from the Scotia, in their es- 
timates of the minutes that elapsed before 
the collision, and of the distance of the 
Berkshire when sighted, vary, also, as do the 
witnesses as to time and distance on the 
Berkshire. The estimates vary from nine to 
fifteen minutes; but, in my judgment, the 
just inference from aU of them would not 
warrant tlie conclusion that the intei-val be- 
tween their discovery of the Berkshire and 
the collision was so much as ten minutes; 
and yet, if any reliance is to be placed on 
the estimates, it must liave been very little less. 
If so, she must have then been three miles 
distant, and the like distance eastwardly from 
the point of intersection of the two courses. 
I am aware that strict mathematical preci- 
sion cannot, in genraal, be assumed as the 
ground of inference from observations which 
are obviously in some degree imperfect. But 
we have necessarily to gather the facts from 
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the testimony. Some reliance must be placed 
on tlie estimates of time, bearings and dis- 
tance; and, upon them, in connection with 
other facts that are either conceded or es- 
tablished, om- conclusions must rest, else it is 
impossible to reach conclusions at all. When 
there is general concurrence in facts that 
bear the test of exact science, the latter 
strongly corroborates the conclusions drawn 
fi-om the testimony. The argument is legiti- 
mate, and it has, in some form, been applied 
by counsel on both sides on the argument of 
the present appeal. And it is of some signifi- 
cance, that the fact last above stated not 
only harmonizes with the deductions I have 
above drawn from the testimony of the wit- 
nesses from the Berkshire, and' shows that, 
when she first sighted the Scotia, she was 
out of danger, and to the eastward of the 
point of intersection of the two courses, but, 
taken together, the testimony of all the wit- 
nesses tends, also, stronglj' to sustain the con- 
clusion of the district court, that the Berk- 
shire was not seen from the Scotia before 
the Berkshire had put her helm a-starboard 
and begun to fall off before the wind. The 
argument submitted by the appellants deems 
it probable that they were but three or four 
miles distant when the Berkshire put her 
helm a-stai-board, at which distance the 
Berlcshire \^'as, as above shown, first seen 
from the Scotia. The view of the counsel 
for the Berkshire, therefore, in connection 
with the reasoning above, makes the time of 
her falling off almost the same moment, or 
only vei-y shortly before, she was seen from 
the Scotia. The question arising upon the 
facts which I have thus collated is, whether 
there was fault in the conduct of either, and, 
if so, of which of the vessels, before or after 
they respectively sighted each other; for, 
there is no ground for insisting that either 
failed to see the other so soon as such other 
became visible. 

Fii-st, as to the Berkshire. It is conceded 
that she carried a white light at her bow, 
fastened to her anchor stock; and it was fully 
shoi^-n that she carried no other lights. After 
she had observed the Scotia about ten min- 
utes, and about ten minutes before the col- 
lision, her helm was put a-starboard and she 
fell off before the wind. She was at that time 
in such a position that, if she had kept her 
proper eoui-se, on which she had been steer- 
ing, she would have been in no danger, hav- 
ing already passed to the eastward of the 
point where the Scotia would cross her track. 
Ha- mate and the man at the wheel, on see- 
ing the Scotia, had brought the vessel more 
closely to the wind, which had carried her 
still further from danger of collision. The 
master countermanded the order, and made 
the manoeuvre which moved her towards and 
across the track of the Scotia. Before this 
was done, and while the Berkshire was, by 
order of the mate, brought nearer the wind, 
her wheelsman (according to his testimony) 
saw the Scotia's red light and her white light. 



This, of course, indicated to him, if he knew 
where it was common for vessels to carry 
the red light, that the Scotia was a steamer, 
and that she was heading in a direction which 
must clear the Berkshire, if the latter kept 
her course. Riley, the lookout on the Berk- 
sUve, who reported the Scotia, fii-st saw her 
bright light, and heard the order of the mas- 
ter of the Berkshire to keep her luff, and, 
about ten or fifteen minutes after seeing the 
bright light, (which was about the time she 
changed her coui-se, or very soon after,) saAv 
the Scotia's red light; and he imputes the col- 
lision to the impi-udent change of course 
when, as he testifies, the Scotia had opened 
on the port bow of the ship so as to indicate 
that she would pass cleai-. Wilson, a hand 
on the same watch, testified that, when he 
saw the Scotia, he also saw both a red and 
a white light. The master himself, after 
the Berkshire had fallen off so as to bring 
the bearing of the Scotia abeam,- saw' the Sco- 
tia's red light; and there can be no just pre- 
tence that a collision could have occun-ed, if 
he had then countermanded his order, for he 
could not have at that time reached the 
course of the Scotia, if her red light was in 
full view. The master testifies, that he had 
before that seen two lights on the Scotia, 
namely, one bright light and another the color 
of which he says he could not distinguish, 
but '^\'hich he concluded was green, and, 
though he cannot swear it was green, he says 
it was not red. The coui-se and position of 
the two vessels render this statement very 
improbable; and I am more disposed to credit 
the lookout and wheelsman on that point 
than the person who gave the unfortunate or- 
der, and on whom, if m fault, rests a veiy 
heavy responsibility. 

Second, as to the Scotia. Her lights were 
all set and burning bright, a white light at 
mast-head, a green light on the starboard and 
a red light on the port side. She saw the 
Berkshire's white light near the horizon, off 
her port bow. She had no reason to antici- 
pate danger of collision, and did apprehend 
none, imtil she saw that light closing in up- 
on her bow, and the ofiicer in command then 
immediately gave an order to port, then hard- 
a-port. and, observmg that the light still 
closed in, gave the order to slow and then 
to stop. The engines were at once slowed, 
stopped and reversed, but the vessels, not- 
withstanding, came together. 

Irrespective of the legal questions arising 
upon the undisputed fact that the Berkshire 
was not carrying the lights prescribed by the 
navigation laws of the United States, to be 
hereafter adverted to, it is upon this conduct 
of the Scotia that the question of fault on her 
part arises. For, conceding the general rule 
of the maritime law, prior to recent statutes, 
to be, that, when a steamer and a sailing ves- 
sel are approaching each other, so as to in- 
volve danger of collision, it is the duty of 
the steamer to keep out of the way of the 
sailing vessel and conceding, also, that, un- 
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tier such circuinstances, the mere fact of col- 
lision is prima facie evidence of fault and 
neglig:euce in the steamer, this rule is not so 
imyielding and arbitrary that it may not be 
shown that, in truth, she exercised due care 
and acted in all respects prudently under the 
circumstances. 

The fault in her conduct supposed, involves 
tsvo enquiries: (1) Ought she to have slacken- 
ed her speed sooner than she did? (2) Was it 
improper for her to port her helm "when she 
did? And these enquiries also involve the 
more general one, was there any other step 
or manoeuvre which ought to have been 
taken? 

1. "Whether the light she saw near the hori- 
zon was on a steamer or on a sailing vessel, 
no duty to slacken speed or change the 
course of the Scotia arose until there was 
some reason to apprehend a collision. The 
duty first called into exercise, on discovering 
the light, was to observe it closely, to see 
whether or not there was reason to appre- 
hend such danger. The suggestion that it 
was her immediate duty to slacken speed 
when she saw the light, assumes what is not 
in tlie first instance to be assumed. The sug- 
gestion that, not knowing the course of the 
vessel bearing the light, she should have 
slackened her speed till she could ascertain 
such coui*se, assumes that the apprehension 
of danger was tlie immediate consequence of 
seeing the light Not so. If she saw the 
light and observed it diligently, without hav- 
ing reasonable ground for apprehending col- 
lision, no duty to either slacken speed or 
change her coui-se was created. This makes 
the allegation and proof of the claimants, 
that the locution of the light on the Berk- 
shire, (so near the surface of the water as it 
confessedly was,) actually misled the officers 
of the Scotia in regard to the distance of 
such light from the steamer, important ones. 
Cariying a light in such a location was well 
calculated to mislead and did in fact mis- 
lead. But the still more important fact, 
tliat, when seen, the light was off the port 
bow of the Scotia, as to which there is an 
entire and conclusive concurrence of testi- 
mony, if followed by the opening of such 
light still fui-ther on her port bow, before 
the steamer ported her helm, is conclusfTO 
tliat, during the interval, and imtil that 
light began to close in, the olficers of the 
Scotia had no reason to apprehend danger. 

It is because of this that great impoi-tance 
is attached to the question, did the light of 
the Berkshire open on the poit bow after it 
was seen by the Scotia, and before she ported 
her helm? The libellants insist that it did 
not; that the course of the Berkshire, whai 
discovered by the Scotia, had already been 
changed by falling off; that such opening on 
the port bow of the Scotia was, therefore, 
impossible; and that, if such opening in 
fact occurred, it would have been impossi- 
ble for the Berkshire to thereafter reach 
the ti-ack of the Scotia (when sailing at only 
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about one-half the speed of the latter), until 
after the Scotia had passed. I am satisfied 
that the reasoning upon both these proposi- 
tions is fallacious, and that the premises as- 
sumed therein do not necessarily establish the 
conclusion. But, in the first place, the offi- 
cei*s and men on the Scotia are unqualified 
and clear in their testimony, not only that 
they were alert and vigilant in their observa- 
tions, but that, after being discovered, the 
light on the Berkshire did open on the steam- 
er's port bow. On this point they cannot, I 
think, be mistaken, and, to suppose them to 
misstate on such a point, is to impute to 
them intentional falsehood. Such a circum- 
stance is not like a matter of judgment or 
opinion or estimate, as to which the liability 
to error is, by most collision cases, proved to 
be very gi-eat. The witnesses differ, it is 
true, in their estimate of the degi-ee of such 
opening, and they differ very largely. This 
may be accounted for by their different posts 
of observation, or other gi'ounds of ques- 
tioning the correctness of their estimates, but 
the fact of such opening is nevertheless well 
established by their distinct concurrence 
therein. I-t is, nevertheless, claimed that, con- 
ceding the fact, still there is an error as to 
time, and that such opening took place after 
and not before the porting of the steamer's 
helm. This is urged in the face of the pos- 
itive testimony of the witnesses to the con- 
trary, and it is claimed that such positive 
testimony is overborne by the fact that the 
Berkshire, before her light was first seen, 
had fallen off, and was then and continuously 
thereafter sailing on a starboard helm, and 
so her 'opening on the port bow of the Scotia 
was impossible until the latter ported. This 
is the proposition first above stated and which 
I deem fallacious. The fact that the Berk- 
shire had, when seen, already starboarded, 
does not forbid the opening of her light on 
the Scotia's port bow. 

It has, I think, already been shown, that, 
when her light was seen, the Berkshire had 
passed a considerable distance eastwardly be- 
yond the point of intersection of the two 
<;ourses; and that she starboarded her helm 
not to exceed one minute before her light was 
so seen, if, as insisted by the claimants, it 
was not later. The order was first to star- 
board and afterwards to hard a-starboard. 
The speed of the Scotia was about double 
that of the Berkshire, while the latter was on 
her course. Her movements, first to star- 
board and then falling off, certainly did not 
diminish the disparity, but probably increased 
it, in the first stage of the movement of the 
Berkshire. Her light was first seen from the 
Scotia, from one to two points off her port 
bow. Now, with these facts in view, the 
allegation lliat the. light of the Berkshire 
could not open further on the port bow of 
the Scotia is wholly unwarranted; and the 
xmiform testimony of tlie witnessed from the 
Scotia is not to be overborne by such an 
assertion. 
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Considering tlie greater speed of the Scotia, 
it is perfectly easy to find them in such rel- 
ative position, after the light was fii-st seen, 
that the opening npon such port bow would 
he quite distinct and obvious. For, while 
the Scotia advanced on her course one mile, 
the Berkshire, on her starboard helm and with 
her less speed, may not have neared the 
track of the Scotia so as to counterbalance 
the tendency of the Scotia's motion to open 
the light very largely. Thus if the Berk- 
shire had remained stationary or been on her 
original course, her light would have passed 
rapidly to the port of the Scotia. If the Berk- 
shire was moving obliquely towards the track 
of the Scotia, this movement would have the 
counter tendency. But, whether such light 
would or would not continue still to open, 
would depend on the degree of change pro- 
duced by her starboarding, and the relative 
speed which she then maintained. The infer- 
ence that the testimony of the witnesses is 
erroneous is, therefore, not only unwarranted, 
but, in my judgment, the entire proofs on this 
precise point confirm that testimony. 

But, the maintenance of her starboard 
helm, tended continually to bring, the Berk- 
shire around full before the wind; and then, 
putting her helm hard a-starboard brought 
her with even increased speed nearer tlie 
track of the S.eotia, closed in her light just 
before the colUsion, and put the Scotia to in- 
stant efforts to avoid it. This involves the 
accomplishment by the Berkshire of the sec- 
ond alleged impossibility above argued by 
the libellants, which I have called deceptive 
or fallacious. It is said that, at her less rate 
of speed, she could not, if her light had so 
opened on the port bow of the Scotia, have 
thereafter reached the track of the Scotia un- 
til the latter had passed, and that, if the 
Scotia ported her helm as soon as the light of 
the Berkshire began to close In, the latter 
could not have overtaken the former. Obvi- 
ously, this depends upon the precise location 
of the Berkshire when such closing in began, 
and the distance then between the vessels, 
with the speed attained by the Berkshire then 
sailing before the wind; and, unless it be 
assumed that her light had opened very con- 
siderably on the port bow of the Scotia before 
the change was discovered, her distance from 
the place of collision was greatly less than 
that of the Scotia. And the fallacy of the 
reasoning is greater, in view of the fact that 
the Scotia slowed and reversed immediately 
on porting her helm; and this was done in- 
stantly on such closing in becoming appar- 
ent. 

To my mind the conclusion is inevitable, 
that there was nothing in the position or 
movement of the Berkshire that suggested, or 
even warranted, a suspicion of danger of col- 
lision, until the closing in of the light of the 
Berkshire upon her port bow became appar- 
ent; and, therefore, the Scotia properly kept 
her course down to that moment, 

2. Was the Scotia in fault for then porting 



her helm, and slowing, stopping and revers- 
ing her engine? That slowing, stopping and 
reversing were proper, requires no discussion. 
And it is important to note here particularly, 
that, at this moment, the Berkshire was very 
near and off the Scotia's port bow. It was a 
question of judgment, whether, in that mo- 
ment of sudden extreme peril, it was wisest 
to go to port or to starboard. It was night. 
The distance of the Berkshire at that instant 
could not be known. If the Scotia attempted 
to go to port, it was not at all improbable 
that she would meet the ship while in the act 
of turning, while, by turning to starboard, 
there was a like uncertainty. Her officers 
must choose. They did exercise their judg- 
ment in good faith, and yet the collision en- 
sued. In my judgment, upon all the proofs, 
there was time but for a slight turn in her 
course; and they did what seemed to them 
best at what was, in view of the headway of 
the two, a moment of sudden peril, and very 
shortly before the contact of the vessels. I 
should hesitate very much in concluding that 
the porting of the helm showed either want 
of skill or due care in such circumstiuiees, 
even if, by the light of the after result, it 
seemed probable that, had she starboarded, 
she would have gone clear. 

This, however, is not all. The whole con- 
duct of the Berkshire was unskilful and mis- 
judged. The movement by which she was 
placed in peril was wholly her own; and, al- 
though it may have been made before the 
Scotia saw her light, it was, in tnith, im- 
provident and erroneous. I agree fully with 
one or more of her crew, that it was uncalled 
for and produced the collision. In short, she- 
thrust herself in the track of a steamer in 
full view, when there was time for more de- 
liberation, when she was not in the least dan- 
ger, and when a minute more of deliberation, 
before changing her course, would have 
shown, by unmistakable ^gnals, that there 
wag no danger, and that she could and ought 
to keep her course. It is not unjust to her, 
and it is only fair to the Scotia, to say, that, 
by this, she involved the Scotia in that pre- 
cise condition of doubt, in which, by stopping 
and reversing, the latter did all she could to 
arrest her own speed, and in which her offi- 
ceS'S were put to the exercise of judgment^ 
as to the measure most likely to avoid col- 
lision. 

Again, in this immediate connection, if It 
be conceded that the statute regulations were 
not binding upon the Berkshire, and that the 
presence of the white light did not, by reason 
of those regulations, require the officers of 
the Scotia to infer that she was a steamer, it 
is equally true that there was nothing to 
show that she was a sailing vessel. She 
might be the one or the other; and if, on thb 
Instant of appai*ent danger, the Scotia stop- 
ped her engines and reveraed, it ought not 
Co be imputed to her as a fault, that, in her 
further effort, made in the exercise of an 
honest judgment upon the subject, she con- 
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formea to the regulations which, in view or 
her being in the traclc of an immense com- 
merce between England and the United 
States, were presumptively binding upon her. 

The rule so strenuously relied upon by the 
Ubellants, by which it Is made the duty of a 
vessel propelled by steam to teep out of the 
way of a sailing vessel, is not so arbitrary 
and inflexible as to make the former, under 
all circumstances, an insurer of safety to the 
latter. It assumes that, by reasonable skill 
and care, the former may know that the ves- 
sel in view is a sailing vessel, and that there 
will be time and opportunity, after the dis- 
covery of danger, to take fiieasures efEective 
to avoid her, and that the exercise of an 
honest judgment, by men o^ competent skill, 
and in the exercise of active vigilance, will 
enable the steam vess'el to do so. 

Moreover, I do not agree, that, even con- 
sidering that om* statute regulations had not 
the force of law to bind the Berkshire, it was 
a fault in the Scotia to mistake her for a 
steamer, and to act upon the assumption that 
she was one. If she was justified in that 
respect then she was justified in what she 
did; for, then, by the general maritime law, 
apart from the statute, she was bound to turn 
to starboard, unless the circumstances clearly 
indicated that this would render a collision 
more probable.' The general rule required 
her to go to starboai-d, and, where the cir- 
cumstances are doubtful, the rule is the same. 
Mr. Justice OlifCoi-d, in New York & B. 
Transp. Co. v. Philadelphia & S. Steam Nav. 
Co., 22 How. [63 U. S.] 461, 472, says: "Be- 
yond question, the law is well settled, that 
steamers approaching each other from oppo- 
site directions are respectively bound to port 
their helms and pass each other on the lar- 
board side." He cites numerous cases from 
the English court of admiralty, and from 
the supreme court of the United States, in 
which the principle is applied where it was 
doubtful which course would" be most effectu- 
al. The officers of the Scotia were acting un- 
der the actual pressure of the English navi- 
gation laws, which, it is conceded, were oper- 
ative upon them, since, by the proclamation 
thereof, they were applied to the vessels of 
both countries, so far as she was concerned. 
They knew that they were in the track of 
vessels navigating between the two countries. 
They may properly be assumed to have 
known that there was a strong probability, 
at least, that vessels in that track would 
carry lights indicating their course and char- 
acter. So far from being in fault in the in- 
ference drawn from seeing the white light 
near the horizon, namely, that it was the 
masthead light of a steamer just coming into 
view, such an inference was natural; and, in 
carrying such a light, the Berkshire invited 
that inference, or, at the least, placed herself 
in such a situation as was liable to mislead, 
and did in fact mislead the other, and she 
ought not to be permitted to allege fault in 
the latter in acting according to an honest 
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judgment thereupon, and in conformity with 
the rule of navigation which applied to the 
conclusion thus formed, namely, that she was 
a steamer. 

These views, independently of the critical 
examination of the positions, courses, dis- 
tances and bearings of the vessels respective- 
ly, in which I have indulged, seem to me to 
show that the Scotia was without fault, and, 
although they are not in harmony with some 
of the views expressed by the learned judge 
who tried the case in the district court, they 
lead to an affirmance of his decree. 

I am aware of the very great difficulty of 
reasoning with strict accuracy, and of applying 
close mathematical tests, where witnesses dis- 
agree, and various hypotheses may be sug- 
gested to account for their discrepancies and 
for the occurrences of which they speak. As 
ah-eady remarked, the court must deal with the 
case upon the testimony, notwithstanding its 
conflict, and in the face of all the doubt and 
uncertainty which it gives rise to. Out of 
these materials I have arrived at the best judg- 
ment I can form, after a long and careful ex- 
amination and comparison; and I derive some 
corroboration of my conclusions as to most of 
the details of time, place, distance, course and 
bearings, from the full analysis of the whole 
ease in the very able argument of the counsel 
for the libellants, wherein his conclusions are 
veiT nearly identical with my own on these 
points. 

If however, I were in so great doubt that I 
deemed it imsafe to rest upon the conclusions 
already stated, there would still remain in sup- 
port of the decree dismissing the libel, the 
ground upon which the decision was placed 
by the district judge, namely, that the Berk- 
shire did not carry the lights prescribed by the 
navigation laws of the United States. The 
absence of the red and green lights, and the 
presence of a white light in contravention of 
those laws, actually misled the officers of the 
Scotia into the belief that she was a steamer, 
which alone is authorized to carry a white 
light. Being thus misled, the officers of the 
Scotia did just what, upon the assumption 
that she was a steamer, it was her duty to do; 
and, as a necessary result, the collision was 
solely due to the fault of the Berkshire her- 
self, and, therefore, she cannot recover. 

These conclusions were placed below not on 
the ground that the navigation laws of the 
United States ex proprio vigore operated upon 
the Berkshire in her relation to a vessel of 
another nation, but that those laws have been 
adopted by all the principal maritime nations 
for the government of their own vessels, and 
that the court, taking judicial notice of that 
fact, are bound now to say that those regu- 
lations have received such general assent, as 
reasonable, proper and expedient, and, by such 
enactments, have been given so broad an ap- 
plication that they are now rules of the sea. 
If this reasoning be sound, it would seem to 
follow, that the vessels of all nations are now 
bound to observe them, whether their own par- 
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ticular governmtnt has approved tliem or not; 
for, if the genei-al consent of nations, however 
expressed, is effectual to establish international 
law, the failure of a particular nation to ex- 
press its consent does not destroy the rule. 

Without placing my conclusion upon this 
idea, that the statutes of the several nations 
referred to have operated to make a rule of 
the sea or general maritime law, I prefer to 
state another view of the subject, not in har- 
mony with the English decisions, but I think 
clearly just, and conformable to a more worthy 
estimate of what is aue to ourselves as a nation 
interpreting its ovm laws, and no less just in 
its operation upon our own citizens, who, it may 
be conceded, are the immediate objects of leg- 
islative care and providence. While it is true 
that our navigation laws are, in a strict technic- 
al sense, municipal, because we have no pow- 
er to legislate for other nations, or to enforce 
our laws beyond -our own jurisdiction, they 
are, in their nature and scope, and, as I think, 
in their design, for the benefit of all mankind. 
The safety of human life and property on the 
highway of nations is of international concern. 
If the government of this people have adopted 
a rule to promote such safety, it is because it 
is wise and best to that end, and so our courts 
must declare. For this people and for our 
courts it is the rule of right reason, whether 
we can enforce it upon the people of other na- 
tions or not. It being wise and best, we can 
and do send out our navy and our mercantile 
marine charged with the duty to observe it, 
because it tends to secure the woi-thy pm-poses 
for which it is enacted. True, we em subject 
no others to its pressure as a law to them; but 
it is a naiTow and technical view to say it is 
like the ordinary subjects of legislation, which 
are plainly only intended to operate within our 
immediate jurisdiction. The business it reg- 
ulates is as extensive as the limits of the seas; 
and there are niunerous rights of person and 
property which we recognize as governed by 
hiw, and which will be enforced and protected 
by our comts in whatever part of the world 
they originate or are invaded. Sending out 
our navy and marine instructed by our stat- 
utes, it is selfish and unworthy to say— although 
those rules for the preservation of life and prop- 
erty are eminently fitted to benefit all man- 
kind, are expedient and advantageous as guides 
to your probable intercourse with other ves- 
sels, they do not require you to regard them 
towards any but vessels of our own nation. 
It is a more honorable and worthy language to 
say— if you disregard them, and loss is thereby 
caused, you shall not have a standing m our 
courts— perform your duty to observe our 
laws, and here and in our courts you will be 
protected, whether other nations are or are not 
just enough and wise enough to impose the 
same duty upon their vessels which you are 
liable to encoimter. 

My conviction, that soimd judgment and 
right reason demand the observance of these 
rules, finds support and strength in the fact, 
that nearly all maritime nations have adopted 
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them; but 1 would not make that a condition 
of their enforcement. 

Again, if the considerations of prudence 
which have led to the enactment of these laws 
are less comprehensive in their scope, the rea- 
son for insisting upon their observance by our 
own vessels is not lessened. If those enact- 
ments are not, (as I have above suggested,) for 
the benefit of all mankmd, and have no regard 
to the general safety of human life or prop- 
erty, as of international concern, they have re- 
spect to the lives of crews, passengers and 
propertj' on board of our own vessels, as ob- 
jects of special and providential legislation. 
TSTierever our vessels may be and whomsoever 
they may meet upon the high seas, they and all 
on board are subjects of national solicitude. 
The observance of these laws gives early no- 
tice of their proximity, and, with such notice, 
the acknowledged law maritime puts all other 
vessels, of whatever nation, to diligence to 
avoid collision, and so tends to the safety of 
what are confessedly the objects of our care— 
the lives of our own citizens and their prop- 
erty. If to our legislature it is a matter of 
indifference whether the lives and property of 
citizens of other nations are made safe or not, 
it is matter of deep concern that our own are 
protected; and let it be remembered, that, in 
case of collision, we may be the chief or only 
sufferers, as well illustrated in the case now 
before the court. When one of our passenger 
ships is vxm down at sea by a foreign vessel, 
and the collision is plainly owing to a failure 
by the former to obsei-ve our law?, it is poor 
satisfaction to say— ti'ue, this neglect has caus- 
ed the sacrifice of valued lives, but our leg- 
islature only intended to guard against col- 
lision with a vessel of our own nationality. 
Nor is this the truth. Our legislature has had 
regard not merely to the interest of owners of 
ships, not merely to the preservation of the 
property on board, but, as guardian of the 
lives of our citizens, whether crew or passen- 
gers, has prescribed rules which will serve in 
a large degree to protect them wherever upon 
the seas they may be, and whether any or 
many other nations observe like rules or not. 
In this much more selfish and narrow view 
of the subject than I have above suggested, 
om- vessels are always and every where acting 
under the pressure of these rules and of the 
reasons for theu- enactment, and should not be 
permitted to disregard them. Our own in- 
terests and the declared wisdom of their ob- 
servance forbid it, the lives and property of 
our own citizens at hazard forbid it, and none 
should be permitted to come into our courts of 
admiralty— in a very high sense, courts of eq- 
uity—with unclean hands, to claim indemnity 
for a loss which is proved to be solely caused 
by their own wilful disi-egard of these regula- 
tions. 

The decree dismissing the libel must be af- 
firmed. 

[On appeal to the supreme court, the decree of 
this court was affirmed. 14 Wall. (81 U. S.) 
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Case "No, IS, 514. 

The SCOTIA. 

[Blatclif. Pr. Cas. 299.] i 

District Court, S. D. New York. Dec, 1862. 

Prize— Blocka.de— F.VLSE Papers. 

Vessel and cargo condemned for an attempt 
to violate the blockade, and because the_ papers 
of the vessel were false as to her destination. 

BETTS, District Judge. This vessel and 
cargo were seized, October 24, 1862, on the 
coast of South Carolina, by a United States 
vessel of war, and were sent to this port for 
adjudication. They were libelled November 
loj 1862, and the claimants,' British subjects, 
intervened and filed their claim to the ves- 
sel and cargo December 9. The ship's pa 
pers, the preparatory proofs in writing, were 
submitted to the court by the counsel for 
the respective parties. The court has ex- 
amined all the evidence in the case, and, un- 
less an appeal be' taken in this suit, it will 
be quite needless to go into detailed state- 
ments of the facts of the case, or the rea- 
sons upon which the judgment of the court is 
founded. The result of the proofs is, that 
the vessel was British built, and was regis- 
tered at Liverpool May 13, 1862. She had 
on board shipping articles, dated October 17, 
1862, for an agreed voyage from Nassau to 
St. John, N. B. (written over "New York"), 
and back to Nassau, and a clearance at Nas- 
sau, dated October 18, 1862, of vessel and 
cargo for St. John. No other papers of the 
vessel relating to the voyage 'or cargo are 
brought into court, except two letters from 
members of the crew to the captain, dated 
at Nassau, July 25 and 26, 1862, stating to 
him that they understood that the vessel 
was destined to a blockaded port, and that 
they protested against being taken there. 
Six witnesses— the mate, a passenger, the 
first, second, and fourth engineers, and the 
steward— testify, on their examination, that, 
although the voyage was, on the papers, 
stated to be to St. John or New York, yet the 
destination was actually to Charleston, and 
was so represented by the master. It was 
notorious to all that Charleston was a block- 
aded port. The vessel was captured some 
twenty miles from Charleston, and two miles 
inside of the station of the blockading and 
capturing vessel. There is no ground to 
question the culpability of the voyage. Be- 
cause of simulated and false papers, and of 
an attempt to evade the blockade of Charles- 
ton, there must be a decree of condemnation 
and forfeiture of vessel and cargo. 

[A claim was made by the Housatonic, the 
Flambeau, the Flag and the Restless, four ves- 
sels which assisted in the capture of the Scotia, 
to participate in the proceeds of the prize. Ihe 
claims were disallowed. Case No. 391.J 

1 [Reported by Samuel Blatchford, Esq.] 
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The SCOTSMAN. 

[5 Adm. Rec. 79.] 

District Court, S. D. Florida. July 27, 1853. 

Salvage Service— Compessatiok. 

[Three vessels, with 35 men, were engaged 
four days in lightening and getting a vessel oS: 
the Florida Reef, and, but for the assistance 
rendered, both vessel and cargo would have 
been a total loss. The vessel was sold |or ^1,- 
616.30, and the cargo was invoiced at !plO,OUU. 
Held, that 45 per cent, of the net value was rea- 
sonable salvage.] 

[This was a libel by Edgar A. Coste and 
othei-s against the British brig Scotsman and 
cargo, for salvage services.] 

F. F. King, for libellants. 

W. "W. McCall, for respondent. 

MARVIN, District Judge. This brig, laden 
with mahogany and cedar, from Manzanilla, 
bound to London, on the night of the 22nd 
of June last, ran ashore upon that part of 
the Florida Reef known as "Rienzi Reef." 
Three of the larger wrecking vessels, with 
thirty-five men, were employed four days in 
lightening and gettuig her off. It is evident 
from the facts in the case, as set forth in 
the libel, that but for the services of these 
libellants the vessel and cargo would have 
been totally lost. The vessel was so much in- 
jured as to be. unworthy of repaii-s, and has 
been sold for $1,616.30. The cargo, as ascer- 
tained by the invoice, is worth $10,000. For- 
ty-five per cent, of the net value is consid- 
ered a reasonable salvage. 

It is therefore ordered, adjudged, and de- 
creed, that the costs and expenses of this suit, 
the wharfage, storage, bills for labor, survey- 
or's and notary public's fees, commissions, 
and all other charges on the property except 
the proctor's fee for defending the brig and 
cargo, including storage to the time of re- 
shipment, be first examined and deducted 
from the aforesaid amounts, and that forty- 
five per cent, of the residue be allowed the 
salvors in compensation for their services; 
and that upon the payment thereof and the 
costs, expenses and charges as aforesaid, the 
marshal restore said cargo to the master of 
said brig for and on account of whom it 
may concern. 
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Case Ko. 12,517. 

In re SCOTT. 

^K-^^^- ^\ ^- .§36; 1 3 N. B. R. 742 (Quarto, 
181)r 9 Am Law Reg. (N. S.) 349; 18 Pittsb. 
Leg. J. 53; 12 Int. Rev. Ree. 129; 2 Chi. Leg. 
News, 398.] 

District Court, N. D. Ohio. 1869. 2 

Baxkruptcy— Priokitt op Liens ox Vessels. 

1. Courts of bankruptcy will, in general, give 
effect to liens according to priority of date. 

2. Maritime liens, which by the law of the 
admiralty would take precedence over charges 
of an earlier date, may, however, be accorded a 
similar preference in a court of bankruptcy. 

3. A lien for supplies, &c., furnished to a ves- 
sel, founded upon a state statute, and not of a 
strictly maritime character, may be recognized 
and enforced in a court of bankruptcy; but it 
cannot relate back, as a maritime lien may do, 
so as to take priority over a mortgage recorded 
prior to the creation of such lien. 

[Cited in note in Francis v. The Harrison, 
Case No. 5,038. Disapproved in The Wil- 
^^^^, T. Graves, Id. 17,759. Cited in Moir 
V. The Dubuque, Id. 9,696; Baldwin v. The 
Bradish Johnson, Id. 798.] 

Exceptions to the report of a commissioner 
in bankruptcy. 

In 1867, Dwight Scott was the sole owner 
of two propellers, the S. D. Caldwell and the 
Ironsides. In June, 1868, both vessels were 
libeled, at Cleveland, for debts which were 
liens; and they were sold by order of the 
district court. Previous to the sale of them, 
Scott filed a petition in bankruptcy and was 
adjudged a bankrupt. After the sale of the 
vessels, the demands upon which the libels 
were founded, were paid out of the proceeds, 
and the balance was paid over to the assignee 
in bankruptcy. Motions were then mad© in 
the proceedings in bankruptcy to distiibute 
these proceeds among the different Henhold- 
ers; and the case was referred to a special 
commissioner to report on the claims and 
their priorities. The cause now came before 
the court upon exceptions to the report of 
the commissioner. The principal question 
made was, upon the relative priority of claims 
arising upon mortgages upon the vessels, and 
claims for supplies, &c. furnished under the 
"watercraft law" of the state of Ohio. 

Willey & Cary, for mortgagees. 

R. P. Ranney, S. Williamson, Mr. Backus, 
Bstep & Burke, J. T. Carran, S. O. Griswold, 
and Mr. Wyman, for various claimants under 
the watercraft law. 



SHERMAN, District Judge. Under the 
bankrupt law the court is bound to recognize 
and enforce all valid liens; and the estate 
of the bankrupt passes to the assignee, sub- 
ject to all liens that were subsisting upon it 
or its proceeds. The inquiry is therefore a 
proper one: What were the valid and sub- 
sistog liens, and their order, at the time the 
proceeds came into the hands of the assignee? 

From the character of the claims presented, 

1 [Reported by Benjamin Vaughan Abbott, 
ll-sq., and here reprinted by permission.] 
- [Affirmed in Case No. 7,070.] 



and the difficult questions of priority arising 
in the cases, on application of the parties the 
motions were referred to J. D. Cleveland. 
Esq., as special commissioner, to inquu-e into, 
and report upon the various claims and liens 
presented, and the order of their priority. 
The commissioner in the discharge of his dut>- 
made an able and elaborate report on the va- 
rious questions submitted to him, which, from 
its fullness and general accuracy, has certain- 
ly entitled him to great credit 

From that report and the proof it appears 
that the propellers Caldwell and Ironsides, 
one of eight hundred tons, and the other of 
twelve hundred tons, were both enrolled and 
licensed at the custom-house of the Cuyahoga 
district, where Dwight Scott, the owner, resid- 
ed, and were both engaged in commerce and 
navigation between Cleveland and other lake 
ports in difEerent states, during the whole 
time, between the accruing of the earliest lien 
and the time they were seized, libeled and 
sold. 

There were three classes of liens set up 
against the proceeds: 

1st Strictly maritime liens, such as sea- 
men's wages, mata-ials, supplies and repairs 
in ports of other states, for damages for col- 
lision, and for towage and wharfage in for- 
eign ports. There was no question as to the 
validity and priority of these liens, and under 
former orders of the court they have been 
paid. 

2nd. Statutory Liens.— That is, claims for 
supplies, materials, &e. which the laws of 
Ohio declare shall be liens upon vessels navi- 
gating the waters in, or bordering upon the 
state, and that they shall at once attach upon 
the acci-umg of the debt 

3rd. Mortgage Liens.— A mortgage on each 
propeller was given by Dwight Scott, the 
owner, in pait, for the purchase money, and 
the mortgages were duly recorded accordmg 
to the act of eongi-ess of July 29, ISoO [9 Stat 
440], in the district of Cuyahoga, the home 
port of the vessels. 

The question presented is, as to the priority 
of the statutoiy liens and the liens of the 
mortgages. 

If the so-caUed "watercraft laws" of Ohio 
attached to these propellers, and had the force 
and effect that from theu* terms they were 
intended to have by the legislature, then un- 
questionably the statutory liens wiU have the 
preference. Authorities are cited, both in the 
federal and state courts, to the effect that 
this class of liens should be recognized and 
declared valid, to take effect nest after purely 
maritime liens. But on an examination of 
these authorities, I am satisfied that these 
liens wei-e so recognized, by reason of the 
provisions of the act of congress of February 
26, 1845 (5 Stat 726), which reseived concur- 
rent remedies, as given by the state laws, in 
proceedings against vessels navigatmg the 
western waters. Under that law, this class 
of claims was .treated as a species of mari- 
time liens, only inferior in their nature and 
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precedence to liens allowed by tlie maritime 
law. Even the supreme court, about that 
time, under the power conferred upon it by 
congress to prescribe forms and process, made 
the twelfth rule in admiralty, which provided 
that this class of claims, dependhig upon state 
statutes, might be enforced by proceedings 
m rem m the district court, as a court of 
jidmiralty. This rule was, however, after- 
wards repealed, but for reasons other than 
want of jurisdiction. The St Lawrence, 1 
Black [66 tJ. S.] 522. 

Previous to the act of 1845, the opinion was 
entertained and frequently asserted that the 
admiralty jurisdiction of the federal courts 
did not extend beyond the ebb and flow of the 
tide, and therefore state laws and state courts 
governed and controlled all matters in con- 
troversy arising on the western lakes and riv- 
ers. The Thomas Jefferson, 10 Wheat [23 
U.S.] 428; The Orleans v. Phoebus, 11 Pet 
[3*6 TJ. S.] 175; New Jersey Steam Nav. Co. v. 
Merchants' Bank, 6 How. [47 U. S.] 344. In 
view of the vast and rapid hicrease of com- 
merce on those waters, the act of 1845 was 
passed, conferring admiralty jurisdiction on 
the district court as to claims against vessels 
navigating the lakes and waters connecting 
them, saving, however, to the parties,' what- 
ever concurrent remedy the common law 
might give them, and also such remedies as 
may be given by the laws of the states. Un- 
der this law, and with the ideas then uni- 
versally prevailing, the doctrine grew up that 
the state laws could create and establish liens 
upon that description of property. However, 
as time progressed, and the want of uniform- 
ity and consistency in the state laws became 
manifest, the subject of jurisdiction over ves- 
sels navigating the lakes received more at- 
tention, and was more closely investigated. 
From the time of the ease of T^e Genesee 
Chief V. Fitzhugh, 12 How. [53 U. S.] 443, 
459, down to the cases of The Moses Taylor, 

4 Wall. [71 U. S.] 411; The Huie v. Trevor, 
Id. 555; and The Belfast, 7 Wall. [74 U. S.J 
624, the opinion has been growing that the 
district court did not derive its admh-alty 
jurisdiction over the western waters by reason 
of the act of 1845, but that it was always 
possessed under section 9 of the judiciary act 
of 1789 [1 Stat. 76]. Finally, these doubts 
and opinions were settled at the late session 
of the supreme court, by a decision pronoim- 
ced by Judge Nelson, in the case of The Eagle, 

5 Wall. [75 U. S.] 15, to the effect that the 
act of 1845 was obsolete and of no effect, 
and that genei-al jurisdiction m admu^alty 
upon the lalces was conferred upon the distiict 
courts by the judiciary act of 1789. 

It follows, as the result of that decision, 
that if admiralty jurisdiction was conferred 
upon the disti-ict coui-ts by the origuial ju- 
diciary act, it is an exclusive jurisdiction, and 
that the state laws cannot create, upon prop- 
erty that is subject exclusively to admiralty 
laws, charges and incumbrances that in any 
way partake of the character and force of 
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maritime liens, that might be superior to other 
charges or incumbrances of an older date. 
This opinion, so well considered, and so much 
in hai-mony, as it is, with the rulings of all 
the district courts along the lakes for yeai-s 
past, is decisive of the natm-e and character 
of these claims, and the force, and priority 
and effect, that will hei-eafter be given them 
in the courts. 

In this connection, I may cite the decision 
of the supreme court of Ohio, in a very late 
case, of The General Buell v. Long, 18 Ohio 
St 521, recognizing the principles laid down 
m the Moses Taylor and the Belfast Cases, 
and adopting them as the latest and most 
authoritative law on this subject. Similar 
cases, involving similar principles, have lately 
been decided hi New York,— Bird v. The Jo- 
sephhie, 39 N. Y. 19; in Minnesota,— Griswold 
V. The Otter, 12 Minn. 465 (Gil. 364); in In- 
diana,— Ballard V. Wiltshire, 28 Ind. 341; and 
m Kentuclvy,— Stewart v. Harry, 3 Bush, 438. 
The judiciary act of 1789 saves to the par- 
ties aU the concurrent remedies of the common 
law. The lien which the statutes of Ohio de- 
clare that these domestic claims shall have, is 
not a common law lien or remedy. It is the 
creation of the statutes. The state of Ohio, 
as between her own citizens, and upon prop- 
erty within her jurisdiction, has the authority 
to declare what claims or indebtedness shall 
or shall not be liens, and the force and ef- 
fect of those liens upon property. She has 
by her statutes declared that the dass of 
claijns now in question shall be liens, and 
shaU at once attach upon the property, at the 
time of the creation of the debt This court 
as a banlirupt comrt, recognizes these stat- 
utes, and would be governed by them as far 
as possible, in the disposition of the proceeds 
of property sold in the hands of an assignee. 
And if the question before the court was, 
whether these claims had a prefei-ence over a 
mortgage of a prior date executed and record- 
ed according to the laws of Ohio, or over any 
other debt agahist Dwight Scott, the bank- 
rupt, even if it were in judgment and execu- 
tion levied on the propellers previous to the 
accruing of then: daims, the court might or- 
der the payment of them out of theh: proceeds, 
before the mortgage and judgment were paid. 
It would do so, if the statute or the decisions 
imder it had made them the first lien, for the 
state has fuU authority to discriminate by law 
and create preferable liens upon property, so 
far as these liens are created or given validity 
to by the state legislation. But the mort- 
gages on these propellers were of prior date 
to any of these domestic claims. They are 
both dated and recorded in April, 186T. The 
claims bear date at different times from May, 
1867, to May, 1868. The mortgages are both 
recorded in pursuance of the act of congress 
of July 29, 1850, which provides substantially 
that no mortgage of a vessel shall be valid 
against any person, except the mortgagor and 
his representatives, unless such mortgage shall 
be recorded in the office of the collector of cus- 
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toms, in the district where the vessel is regis- 
tered or enrolled. By virtue of the mortgage, 
the mortgagees acquired a lien on the vessels 
to the amount named in them, and by the re- 
cording of them, they gave notice to the 
world, including these claimants, that such a 
lien existed. The mortgages are no more a 
maritime lien than these domestic claims ai-e. 
The mortgages and claims are of equal validi- 
ty, and both were a charge and lien upon the 
propellers, to be paid according to tbeir priori- 
ty of date. If the claims had been of a prior 
date to the mortgages, they would have had a 
preference, and been paid first out of the pro- 
ceeds of the sale; but as they happened to be 
of subsequent date, they must give way to 
the mortgages. 

Q'hat congress has the power to give validi- 
ty to mortgages on vessels, by authorizing 
their record in the office of the collector of the 
customs in the home port, has been repeatedly 
settled. Under the power given in the con- 
sliiution to regulate commerce, congi-ess hav- 
ing created, as it were, this speeids of proper- 
tj-, and conferred upon it its chief value, there 
can be no reason why that power should not 
be extended to the security and protection of 
the rights and title of all persons dealing 
therein. Blanchard v. The Martha Washing- 
ton [Case No. 1,513]; White's Bank v. Smith, 
7 Wall. [74 U. S.] 646. 

The conclusion I have arrived at may seem 
to be in conflict with the decisions in Kellogg 
V. Brennan, 14 Ohio, 72, and Provost v. Wil- 
cox, 17 Ohio, 359, wherein it is held that the 
claims of creditors for supplies and materials 
to a vessel, are, under the watercraft laws of 
Ohio, to be preferred as against a mortgage. 
These decisions were made in 1846 and 1848, 
and previous to the act of congi-ess of July^ 
1S50, and the question in those eases was be- 
tween the domestic lienholders, and a mort- 
gage executed and recorded under the state 
statutes. It was, therefore, a different ques- 
tion from the one presented in this case, and 
m view of theu- late decision in the case of 
The General Buell v. Long, supra, there can 
be no doubt but that that court would aj-rive 
at the same conclusion I have done. 

Let an order be entered, and distribution 
made according to the principles herein laid 
down. 

[The decision in this case involves a fimd 
of about thirty thousand dollars.] 3 
[See Case No. 7,069.] 

Case JSTo. IS, 6 18. 

In re SCOTT et al. 

[4 N. B. R. 414 (Quarto, 139).] i 

District Court, E. D. Michigan. I^oy., 1870. 

Bankruptcy — Right to Prove Debts — Sur- 

KEXDEK OF PKOPERTT— RECOVERY UNDER 

BA^fKUOPT Act. 
1. The right of a preferred creditor to prove 
lus debt is conferred by the banltrupt act [of 

8 [Prom 3 N. B. R. 742 (Quarto, 181).] 
1 [Reprinted by permission.] 
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1867 (14 Stat. 517)], independent of the second 
clauso of sectaon 23, the operation of that clause 
being merely to suspend that right until such 
creditor shall have surrendered all propertv 
etc., as therein provided, and in the construction 
ot tins clause it makes no difference whether 
the petition be voluntary or involuntary, 
[Cited in Re Stephens, Case No. 13,365; Re 
Leiand, Id. 8,230.] 

1 2. -i creditor is only barred from proving his 
debt when a recovery has been had under sec- 
tions 3d and 39 of said bankrupt act. 
[Oit«d in Re Kipp, Case No. 7,836.] 
i At Detroit, in said district, on the 7th day 
■ of November. A. D. 1870, before Hovey K. 
Clarke, register in bankruptcy. I, the above- 
named register, do hereby certify that, on the 
24th day of January last, Jeremiah Fisher 
filed his deposition to prove his claim against 
the above-named bankrupts' estate, the consid- 
eration of which was stated to be for money 
paid on the 28th of August, 1809, to take uj) 
a note dated June 17th, 1869, payable sixts- 
; days after date, and which said Fisher had, at 
; the date of said note, indorsed for the accom- 
modation of said bankrupts; appended to the 
deposition was a chattel mortgage, dated Au- 
gust 18, 1869, the day before the note became 
due, executed by the bankrupts, conditioned 
to pay "a certain note dated June 17th, A. D. 
1869, payable sixty days after date, for tlie 
sum of five hundred doUars, at the banking 
office of Fisher, Booth & Co., Detroit, and in- 
dorsed by said Jeremiah Fisher, party of the 
second part, and to save said Fisher harmless 
from all costs, damages, and expenses by rea- 
son of such indorsement; and also to sa-^e 
said Fisher harmless from .all costs, damages, 
and expenses that may accrue to him by rea- 
son of the indorsement of any note or notes 
that may be made to renew or extend the pay- 
ment of said five hundred dollar note, and to 
repay to said Fisher any sum of money he 
may pay on said note of five hundred dollars, 
or any note gjven to renew or extend the pay- 
ment of the same, on demand." O^e property 
covered by this mortgage is described as "ail 
the stock of shelf-goods, groceries, and provi- 
sions, of the party of the first part, contained 
in the store now occupied by them in the Na- 
tional Block, on Genesee street, Bast Sagi- 
naw, Michigan, No. 317; also, such other 
goods kept by said fii-st parties in said store, 
for sale, not enumerated in the above designa- 
tion; also the counters, shelving, stove, and 
gas fixtures, and stove furniture, in the said 
premises; also, one harness and one delivery 
wagon, one box-stove and pipe." The depo- 
sition filed, as above stated, to prove the claim 
of said Fisher, sets forth that "deponent has 
a chattel mortgage, hereunto annexed, marked 
B, on the property therein mentioned, given 
as security for his said claim, of which prop- 
erty the assignee has possession, and the esti- 
mated value of which is about fourteen hun- 
dred dollars. Deponent hereby releases and 
convej's his claim upon said property to the 
assignee. On the 29th of March, 1869, A. R. 
& W. F. Linn, creditors, who had proved their 
claim against said banlirupts' estate, filed their 
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petition for tlie re-examination of tiae said 
daim of said Fisher, and alleged, in several 
specifications, objections to its allowance; 
whereupon I made an order appointing the 
1-ith day of April for the hearing of said peti- 
tion, at whicli time the parties appeared; said 
Fisher filed an answer and demurrer to said 
petition, and the examination of said Fisher 
and of James Moore was taken; and it ap- 
pearing that questions of law and fact have 
arisen, as to the right of said Fisher to prove 
his claim against said bankrupts' estate, I have 
adjourned the same into court for the decision 
of the district judge. 

On the 18th day of August, 1869, Fisher, the 
claimant, was liable, as indorser for the bank- 
rupts of their note of July 17, 1869, for five 
hundred dollars, payable sixty days after date. 
He has since paid the note, and the amount 
he claims is the amount he paid to take it up, 
less the amount of a store account the bank- 
rupts had against him on that day. the ISth of 
August, one day before the note became due; 
and upon the statement by the bankrapts, that 
they would be unable to pay the note at ma- 
turity, they executed to the claimant, and he 
accepted, a chattel mortgage upon their entire 
stock of goods and fixtures, stated to be worth 
about fourteen hundred dollars. 
By HOVEY K. CLARKE, Register: 
The bankrupt act (section 39) provides that 
any person « « * who, being bankrupt or 
insolvent, or in contemplation of either, shall 
make any * * * conveyance or tiansfer of 

* * * property « « « yvith intent to 
give a preference to * * * any person who 

* * * may be liable for him as indorser, 

* * * shall be deemed to have committed 
an act of banla-uptcy. * * * And if such 
person shall be adjudged a bankrupt, the as- 
signee may recover back the * * * prop- 
erty so * * * conveyed * * * or trans- 
ferred contrary to the act; provided, the per- 
son receiving such * * * conveyance has 
reasonable cause to believe that a fraud on the 
act was intended, and that the debtor was in- 
solvent; and such creditor shall not be allow- 
ed to prove his debt in bankruptcy. 

It is insisted by the objecting creditors, that 
on the 18th day of August, 1869, Scott & Mc- 
carty were bankrupt or insolvent, that the 
conveyance of their stock wliich they made on 
that day by chattel mortgage to Fisher, was 
made with intent to give him a preference as 
an indorser of their note of five hundred dol- 
lars. They insist, also, that Fisher had rea- 
sonable cause to believe that Scott & McCarty 
were insolvent at the time he took the mort- 
gage; and, therefore, that under the provi- 
sions of section 39 of the bankrupt act, he 
shall not be allowed to prove his debt The 
bankruptcy or insolvency of Scott & McCarty; 
the intent to prefer their indoi"ser Fisher; and 
the existence of a reasonable cause for belief 
of both these facts, by Fisher, are essential to 
the maintenance of the objections offered by 
the opposing creditors. 

The nature of the transaction is such as to 

21FED.CAS. — 51 
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leave no room for doubt that the bankrupts 
intended to prefer their indorser. They con- 
vey to him their entire stock of goods and 
store fixtures, upon a condition which will be 
broken the next day, unless they pay the note 
which will then fall due,- and which they have 
told Fisher they will not be able to pay. It 
is difficult to imagine a case more literally 
within the provisions of section 35 of the 
bankrupt act, which declares that any trans- 
fer or conveyance not made in the usual and 
ordinary course of business of the debtor, shall 
be prima facie fraudulent; and this presump- 
tion, as I understand it, afiEects all parts of 
such a transaction as the one under examina- 
tion. Such a sale the act declares to be "evi- 
dence of fraud," which, to mean anything, 
must include the bankruptcy, or insolvency, 
of the vendors, and their intent to give, and the 
intent of the vendee to accept a preference. 
This, however, is only a presumption; yet, I 
suppose it becomes, and is to be treated as 
conclusive, unless it shall be successfully re- 
butted. But I do not find anything in the 
testimony which does this. Fisher testifies, it 
is true, that he believed Scott & McCarty to 
be solvent; the question, however, is not of 
actual belief of solvency, but whether reason- 
able cause for belief of insolvency existed; 
and the testimony taken increases, rather than 
diminishes, the cause to believe the bankrupts . 
to be insolvent at the time the mortgage was 
given. The claimant, however-, rests his right 
to prove his claim upon the fact, that he has 
surrendered the mortgaged property to the as- 
signee, as stated in his deposition, and he 
claims, that, by such surrender, he is entitled 
to prove his debt, and share in the distribu- 
tion of the proceeds of the bankrupts' estate. 
The middle sentence of section 23 of the act, 
is cited in support of this claim; "any person 
who, after the approval of this act, shall have 
accepted any preference, having reasonable 
cause to believe that the same was made, or 
given, by the debtor, contrarj"- to any provi- 
sion of this act, shall not prove the debt or 
claim on account of which the preference was 
made or given, nor shall he receive any divi- 
dend therefrom, until he shall first have sur- 
rendered to the assignee all propeitj', money, 
benefit, or advantage received by him under 
such preference." The conditional clause ar 
the end of the sentence is consti'ued to confer 
the right claimed. 

To say that a creditor shall not prove until 
he surrenders, is certainly not equivalent to 
saying that he may prove when he surren- 
ders; whether such a result be even admissi- 
ble as an inference, may well be doubted. 
Possibly it would be, if such inference were 
not repugnant to any other provision of the 
statute, nor in conflict with its general policy 
as gathered from the whole of it But there 
is in section 39, a provision utterly repugnant 
to the exercise of the right claimed under 
section 23, when the facts of the case are 
within the provisions of section 39. These 
facts are: 1st. An adjudication tmder a cred- 
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iter's petition. 2d. A preference to a creditor. 
3d. Accepted ■n-itli reasonable cause to believe 
a fraud on tbe act intended. Wben these 
conditions exist the prohibition of section 39 
applies, "such creditor shall not be allowed 
to prove his debt." This point was decided 
in Walton's Case [Case No. 17,130], before 
Judge Deady, in the district court, for the 
district of Oregon. The facts of this case 
were, that the bankrupts had confessed judg- I 
inents in favor of two of their ereditoi-s who j 
issued executions and levied on the property 
of the bankrupts, and notwitlistanding they 
professed that it was not their intention to 
get any preference in the final distribution of 
the property, but tliat their object was to 
avoid the expenses of a division of the mon- 
eys under the bankrupt law, their acts were 
held to be in fraud o£ the bankrupt act; and 
though tliey made no resistance to the seizure 
by the mai'shal of the propei"ty covered by the 
execution, and offered to surrender any ad- 
vantage or preference which they had ob- 
tained, they were not allowed to prove their 
debts. The judge in deciding the case, says: 
"When the question was first raised as to 
the right of Allen & Lewis and Henry Fail- 
ing to prove their debts, I inclined to the 
opinion, that a creditor who had taken a 
preference contrary to the act, might in any 
ease be allowed to prove his debt upon the 
surrender of the property, benefit, or advan- 
tage obtained by him under such preference, 
as provided in section 23. But after long and 
careful deliberation, I am forced to come 
to a different conclusion; I am now satisfied 
that to allow these creditors to sun-ender their 
unlawful preference, and come in and prove 
their debts under section 23, would be to 
violate both the letter and spirit of the act. 
It may be admitted that section 23 is of gen- 
eral application in both voluntary and in- 
voluntary cases, except as otherwise provided 
in section 39. But the special provision in 
the latter section, declaring that a creditor 
shall not be allowed to prove his debt in a 
particular case, so far excludes the operation 
of the general words of the former. Now, 
this special provision of section 39, covers this 
case at every point, and therefore takes it out 
of section 23." Princeton's Case [Case No. 
11,4333, decided by Judge Miller in the dis- 
trict court for the district of Wisconsin, is to 
the same effect. The Case of ilontgomery 
[Case No. 9,728], on the other hand, is regard- 
ed as an authority in support of the right 
for which the claimant contends. I think it 
not improper to say that this case seems to 
have been very hastily considered; one indi- 
cation of which is that it assumes to state the 
provisions of the section above cited, thus: 
"But section 22 (section 23, undoubtedly in- 
tended) provides, that if a person shall ac- 
cept a preference, having reasonable cause, 
etc., he may nevertheless prove his claim and 
receive dividends, if he surrender to his 
assignee all the property, etc., received by 
bim under such preference." The important 



difference between a conditional and an ab- 
solute proposition, between pennissive and 
prohibitive statutes, seems not to have at- 
tracted the attention of the register who 
prepared the opinion, nor of the judge who 
approved it. The utmost that can be claim- 
ed for tiie clause in section 23, is that it 
becomes permissive on the performance of a 
condition. To allow a permissive clause to 
control a prohibitive would certainly be a 
novelty in the construction of statutes. But 
to subject a prohibitive clause to the control 
of one that is only conditionally permissive, 
seems to me a construction too remote from 
any possible intention of congress to require 
further consideration. 

This case, Montgomery's, is also regai-ded 
as an authority for such a construction of the 
last sentence of section 39, as makes a recov- 
ery by the assignee from the preferred cred- 
itor of the money, or property, received, as 
essential to bar jiie right of such creditor to 
prove his debt; and the opinion of the dis- 
tinguished gentleman who is reputed to be 
the author of the bankrupt act, and who for 
this reason is supposed to be well informed 
as to the intention of the law-makers, is cited 
as favoring this construction. This, so far 
as I know, is the only precedent for this 
method of ascertaining the intention of the 
legislature, and, it seems to me to be so 
plainly in conflict with well-established prin- 
ciples of interpi-etation, that I hesitate to fol- 
low it. I hesitate also, because, a close scru- 
tiny of the words of the act neither requires, 
nor, as I think, permits it. Such a construc- 
tion necessarily assumes that the words "such 
creditor," who shall not be allowed to prove 
his debt, are identical in their application 
with the words, "the person," in the same 
sentence, from whom the recovery was had. 
There is no such identity, because "the per- 
son" may be one who has colluded with the 
bankrupt in making a "disposition of his 
property to defeat or delay the operation of 
the act," and not be a creditor at all. It is a 
more literal, and, therefore, perhaps, more 
liliely to be the true interpretation, to refer 
the words, "such creditor" back for their an- 
tecedent to where the word "creditor" pre- 
viously occui-s, as the object of the bankrupts' 
intent to give a preference. A "creditor" is 
also a "person," and therefore the Imputation 
of reasonable cause to believe a fraud upon 
the act is intended, is a necessity to justify 
a recovery predicated of both. But "person" 
will not include "creditor," and, therefore, 
the party who is forbidden to prove his debt 
is not identical with the "person" against 
whom a recovery may be had. 

There is, however, a much more satisf actoi*y 
reason, for rejecting the construction ap- 
proved in the Montgomery Case than can be 
derived from such verbal criticisms. I sup- 
pose that there is no sounder rule for the 
interpretation of statutes, none entitled to a 
more controlling influence, than that all parts 
of an act must be construed to effectuate its 
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main purpose. A bankrupt is one wlio is un- 
able, or who wilfully refuses to pay his 
•debts in full. The main .purpose of a bank- 
rupt act is to take the bankrupts' property 
into the custofly of the law, and distribute it 
equally, in just proportions, among all his 
■creditors. Preferences are the conspicuous 
frauds in the sense of a bankrupt system, 
-svhich the law aims to suppress; and just so 
far as it fails In this, it fails to justify its 
existence, while, on the contrary, so far as 
it accomplishes this object, it commends it- 
self to all fair-minded men, and contributes 
•essentially to promote the business interests 
of the community. But creditors are quite 
JIB zealous in seeking preferences, quite as 
urgent in demanding them, as debtors are to 
•ofCer or to yield them; and the law which 
4iims to prevent them, must apply its re- 
straints \ipon both. There is, indeed, greater 
reason for applying these resti-aints to cred- 
itors, than there is to debtors. The motives 
whidi actuate debtors to give preferences 
4ire, almost always, more excusable than 
those which, under a uniform bankrupt sys- 
tem, induce creditors to demand them; and it 
is unjust to visit upon an embarrassed debtor 
the penalty for giving a preference, and al- 
low the pressing creditor to escape the penal- 
ly for the participation in the same transac- 
tion, for without the concurrence of both, 
debtor and creditor, a preference is impossi- 
We. The penalty to the debtor is, the depriva- 
tion of his right to a discharge. For him 
there is no atonement. The penalty he has 
incurred may be enforced by any creditor. 
The penalty to the creditor should be, exclu- 
sion from paiticipation in the distribution of 
the bankrupts' estate. This is what I under- 
stand to be intended by sections 35, and 39. 
The first of these sections provides for the re- 
covery by the assignee from the preferred 
creditor of the fruits of such preference. The 
last excludes the creditor from proving his 
-debt. The enforcement of this penalty with 
the utmost vigor will still leave a much great- 
er measure of severity to be borne by the 
debtor. But it is to be remembered, also, 
that unless the petition, for adjudication of 
the debtor as a bankrupt, is filed within four 
rnonths of the time when the preference was 
given, the creditor will be allowed to retain 
the fruits of his shrewd forecast for his in- 
•dividual interest; and will be, of course, be- 
yond the reach of any penalty the bankrupt 
-act can inflict. But if ,the petition for adju- 
dication shall be filed within the four months, 
and the act shall be construed as -to allow 
him, by a surrender, to enjoy the right, equal- 
ly with all other creditors, of proving his 
debt, it is obvious that the whole reliance for 
the enforcement of the provisions of the bank- 
rupt act, so far as penalties are concerned, 
must be upon those which axe denounced 
against debtors; creditors will still be at lib- 
erty to employ all the arts and power with 
which their position invests them to secure 
themselves; assured of complete, success, if 



the short statute of limitations of four months 
shall rvm in their favor; and if not, that 
they "can remove the stain of fraud by sur- 
rendering the property and disclaiming all in- 
tent to become a party to- the bankrupts' 
fraudulent proceedings;" be admitted to 
equality with every other creditor, to the same 
extent as though they had made no attempt 
to evade, the letter and spirit of the bank- 
rupt act I do not think the act ought to re- 
ceive any such construction; I think that em- 
barrassed debtors are entitled to all the pro- 
tection against the importunities of their 
creditors to violate the act, which may fairly 
be deduced from its provisions. I think that 
creditors who prescribe to themselves the rule 
of a careful obedience to the spirit of the act, 
ai*e entitled to protection against the unscru- 
pulous activity of those who still deem the 
"race of diligence" open to them and spare 
no effort to gain Its prizes. I think the in- 
tei-pretation of the bankrupt act, should, as 
far as possible, by the application of every 
fair rule, be such as will vindicate its equity; 
and that it should not, by a partial construc- 
tion in favor of one class of the subjects of 
its jurisdiction — creditors— weaken any of the 
safeguards . upon which reliance must be 
placed for the enforcement of the policy em- 
bodied in its provisions. With these views 
I cannot think that any creditor within the 
provisions of .section 39, who has accepted a 
preference, having reasonable cause to be- 
lieve a fraud on the act was intended, should 
be allowed to prove his debt 

All of which is respectfully submitted to 
the decision of the district judge; together 
with the depositions and the papers of the 
parties to the proceeding before me. 

LONGTEAR, District Judge. As to the 
construction of the second clause of section 
23 of the bankrupt act The right to prove 
claims against a bankrupt's estate is con- 
ferred, and the claims which may be proven 
are defined by section 19. Section 19 is broad 
enough to cover a claim like that of Fisher, 
on account of which a preference had been 
accepted, and but for section 23 such claim 
would undoubtedly be provable under said 
section 19. Section 23 operates to suspend 
the right conferred by section 19 until the 
creditor holding such preferred claim shall 
first have surrendered to the assignee all 
property, etc., received by him under such 
preference. "When such surrender is made 
the suspension ceases, and the right conferred 
by section 19, revives and is in full force the 
same as if no such preference had existed. 
The office of the clause of section 23, under 
consideration, is therefore, in the first in- 
stance, that of suspension merely, to ripen, 
however, into absolute, prohibition in case of 
u refusal or neglect to surrender. In re Ton- 
kin, [Case No. 14,094], The right, therefore, 
to prove the claim after a smrrender has been 
made is not derived from section 23, but is 
conferred by section 19. 
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As to the construction of the last clause of 
section 39, absolutely prohibiting the proof 
of claims in certain eases. It is a well settled 
rule that in putting a construction upon any 
part of a statute, the whole is to be consid- 
ered, and effect is to be given, if possible, to 
evei'y clause a*nd section of it; and it is the 
duty of courts, as far as practicable, so to 
reconcile the different provisions as to make 
the whole act consistent and harmonious. 
Sedg. St. & Const Law, 23S; Com. v. Duane, 

1 Bin. 601; Com. v. Alger, 7 Gush. 53-89; 
Attorney General v. Deti'oit & E. P. R. Co., 

2 Mich. 138. 

The position contended for in opposition to 
the right of Fisher to prove his debt, viz.: 
That no creditor who has accepted a prefer- 
ence, having reasonable cause to believe a 
fraud on the act was intended, should be al- 
lowed to prove his debt, would render the 
words "until he shall first have surrendered," 
etc., in section 23, inoperative and of no force 
or effect whatever. It will not do to say that 
those words of section 23, above quoted, are 
to be given effect in voluntary and not in in- 
voluntary cases, because that would involve 
the absurdity of saying that the quality and 
consequences of the act of the creditor in ac- 
cepting a preference, having reasonable cause 
to believe a fraud upon the act was intended, 
are to be measured and judged of, not by the 
act itself, but by what the debtor may see 
fit subsequently to do or omit to do. That is, 
if the debtor should see fit to go into volun- 
tary banki-uptcy, then the creditor may sur- 
render and prove his debt; but on the other 
hand, if the debtor should see fit to omit 
going into voluntary bankruptcy, and some 
of his other creditors, taking advantage of 
that circumstance, should put him into invol- 
untary bankmptcy, then such preferred cred- 
itor may not surrender and prove his debt, no 
matter how anxious and willing he may be 
to do so, and this, too, notwithstanding that 
the vitiating element of the act of accepting 
a preference, the fraud Is the same in the one 
case as in the other. It must be a strong 
necessity growing out of positive and unmis- 
takable provisions of the act, that would in- 
duce a court to adopt a construction leading 
to such unreasonable and inconsistent re- 
sults. Let us see if that necessity exists, and 
if a construction of the clause of section 39, 
under consideration, cannot be adopted, 
which will lead to more consistent and har- 
monious results. In Be Tonkin [Case No. 14,- 
094], above cited, this court held that the 
"recovery" provided for in the first clause of 
section 35, is the alternative of the "suiTen- 
der" contemplated by the second clause of 
section 23; that sections 35 and 39 must be 
construed together in pari materia; and that, 
so far as those sections relate to the same 
class of matters, all the qualifications, condi- 
tions, and prohibitions of the one will apply 
equally to the other. This view has been 
recently maintained also by Judge Dillon 
in the United States circuit court in Missouri. 



Bean v. Brookmire [Case No. 1,168]. This 
court further held in Re Tonkin, that the 
class of cases provided for in the firat clause 
of section 35, is also provided for in section 
39, and therefore, under the rule stated, the 
express prohibition contained in the last 
clause of section 39, applies equally to sec- 
tion 35; that the conditional prohibition of 
section 23 becomes absolute and perpetual in 
case of a recovery under the first clause of 
section 35, and that so far as that class of 
cases, viz., unlawful preferences, is concern- 
ed, the express prohibition of section 39 was 
unnecessary, but that sections 35 and 39 pro- 
vide for recovery in other cases than those 
of preference merely, such as payments, sales 
made, etc., with a view to prevent the debt- 
or's property from coming to his assignee in 
bankruptcy; money, goods, etc., obtained by 
a creditor as an inducement to forbear oppo- 
sition to the bankrupt's dischai'ge; and as- 
signments, gifts, sales, etc., with intent to de- 
lay, defraud, or -hinder creditors, to none of 
which the prohibition of section 23 will apply. 
And this court, in view of the above consid- 
erations, fuiHier held as follows: "The ex- 
press prohibition contained in the last clause 
of section 39 was inserted there in order to 
prescribe one general rule, applicable alike 
to all cases of recovery of money, or prop- 
erty, paid, conveyed, etc., to creditors, con- 
trary to the banknipt act." 

After a thorough and careful reconsidera- 
tion, I see no grounds for changing, or in any 
manner qualifying, the above construction of 
the clauses in question, and although that 
construction was given in a case somewhat 
different from the present one, yet it is fully 
applicable to this ease. 

The construction above given to the clauses 
in question, results then as follows: First. 
That the right of a preferred creditor to proA^e 
his debt is conferred by the bankrupt act, in- 
dependent of the second clause of section 23, 
and that the operation of that clause is mere- 
ly to suspend that right until such creditor 
shall have sun-endered all property, etc., as 
therein provided. Second. That upon such 
surrender being made the right of such cred- 
itor to prove his debt revives, and is in full 
force, the same as if such suspension liad 
never existed. This applies the same wheth- 
er the proceedings in bankruptcy are volun- 
tary or involuntary. Third. That the prohi- 
bition of the right of a preferred creditor to 
prove his debt, contained in the last clause of 
section 39, applies only in cases where a 
recovery has been had under sections 35 and 
39; and, that the right to surrender under 
section 23 ceases, and the right of such cred- 
itor to prove his debt is forever barred after 
such recovei-y. 

This construction gives to each clause of 
the act under consideration full force and 
effect, and makes one consistent and har- 
monious system of the two. It is entirely 
consistent, too, with the general purpose and 
scope of the bankrupt act. It says to the 
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creditor wlio has accepted an Tinlawfiil pref- 
erence, surrender wliat you have thus unlaw- 
fully received, and thereby make the estate 
-whole, as it would have been but for your 
a.ct, so that no harm shall come to the other 
creditors on account of it, and you may come 
In and share with the other creditors; but if 
you refuse or neglect to do this, what you 
have so received shall be recovered from you, 
and you shall be deprived of all benefit or 
advantage on account of your debt. 

In this case, it appearing from the facts 
certified by the register that the creditor, 
Jeremiah Fisher, has surrendered to the as- 
signee all property, etc., received by him un- 
der his preference, within the meaning of 
section 23 of the bankrupt act, he may prove 
Ms debt against the said bankrupt's estate. 



Case No. IS, 519. 

In re SCOTT et al. 

[15 N. B. R. 73; 1 4 Cent. Law J. 29.] 

District Court, E. D. Missouri. Dec, 1876. 

Bankruptcy — Composition Meeting — Who mat 
Vote — Objections to Resolution — Best In- 
terest OF Ali. — Attorj.'et eok Creditor. 

1. A creditor who has an attachment issued 
within four months before the commencement 
of proceedings in bankruptcy cannot vote at a 
composition meeting. 

[Cited in Re Shields, Case No. 12,784.] 

2. An order referring a proposition of com- 
promise to a register should require him to re- 
port whether the resolution of composition is 
duly passed at the first meeting, whether it has 
been confirmed by the required si^atures, and 
whether the terms of the composition are for 
the best interests of all concerned. 

[Cited in Litchfield v. Johnson, Case No. 8,- 
387; Ee Jacobs, Id. 7,159.] 

3. No second meeting of creditors, as such, is 
necessary to be held to confirm the resolution 
of composition. 

4. At the hearing for the ratification of the 
resolution, objections can be presented as to 
tlie due passing of the resolution, as to the con- 
firmatory signatures, and as to what is for the 
best interest of all concerned. 

[Cited in Farwell v. Kaddin, 129 Mass. 8.] 

5. None but unsecured creditors can object 
to the ratification of a resolution. 

6. A resolution cannot be defeated on the 
mere ground that by the defeat some peculiar 
benefit may accrue to the objecting creditor. 

7. The debtor is not required to appear at 
the hearing for a ratification, or submit any 
statements. 

8. The statute does not contemplate that the 
confirmatory signatures must necessarily be at- 
tached at the first meeting. 

9. The confirmatory signatures must be at- 
tached at or before the hearing for a ratifica- 
tion. 

[Cited in Home Nat. Bank v. Carpenter, 129 
Mass. 4.] 

10. The meeting for the purpose of adding to 
or varying the original proposition is one to fol- 
low the confirmation and recording thereof. 



1 [Reprinted from 15 N- B. R. 73, by permis- 
sion.] 



il. An advance in the percentage is demon- 
strative of the fact that the original proposition 
is not for the best interest of all concerned. 

12. Creditors must prove their claims in or- 
der to vote on a resolution of composition. 

13. In involuntary proceedings the petition- 
ing creditors on whose motion an order to show 
cause has been issued need not prove their debts 
anew. 

14. The register is an officer of the court, and 
must take judicial notice of its judgments and 
decrees. 

15. When an attorney at law appears before 
a register to represent a person, he is to be ac- 
cepted as such attorney unless some one puts 
him to proof, by a rule therefor, to show his au- 
thority. 

16. If a person who is not an attorney at law 
desires to represent another before a register, 
he must show a formal power of attorney. 

17. If a telegram is produced revoking a pow- 
er of attorney, the register, if the facts justify 
it, may in his discretion suspend action until 
proof of the revocation and new appointment 
can be presented to him. 

18. If there is a concealment of assets or a 
failure to name all of the creditors, this does 
not necessarily render the proceedings void, but 
the question is for the determination of the 
court. 

[19. Cited in Sage v. Heller, 124 Mass. 214, 
to the point that, when no adjudication or as- 
signment is made, a composition under the stat- 
ute does not dissolve an attachment or afEect 
the rights of tiie attaching creditor, who took 
no part in those proceedings.] 

CEn the matter of Scott, Collins & Co., 
bankrupts.] 

TREAT, District Judge. This is a proceed- 
ing by creditors to have the debtors adjudi- 
cated bankrupts. The original petition, with 
accompanying papers, was filed July 22, 1876. 
Thereupon, under an order to show cause, 
the debtors, on August 9, 1876, filed their an- 
swer, and demanded a jury. On September 
5th they filed a petition for composition, a 
meeting to consider which was ordered for 
September 18th. The history of what en- 
sued is set out in the report of the register, 
to understand which many supplementai-y 
facts and proceedings must be considered. 

At the first meeting held for composition 
certain attaching creditors appeared and 
claimed the right to participate therein, 
which claim was denied— and rightfully. See 
section»17 of act of 1874 [18 Stat. 182]. These 
attaching creditors, unless an adjudication 
were had, would retain their lien as security; 
and, therefore, within the terms of the act 
might, or might not, be secured creditors, de- 
pendent on the fact whether an adjudication 
of bankruptcy should be had. The act con- 
templates that secured creditors shall not 
have a vote at said composition meeting un- 
less they first relinquish their security. True, 
the act, in terms, refers to creditors fuUy se- 
cured; but that must be held to have refer- 
ence solely to the value of the security com- 
pared with the amount of the debt Hence, 
if the attaching creditors desired to par- 
ticipate in said meeting, they should have re- 
leased their attachments. It seems they pre- 
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ferred, inasmueli as no adjudication, was had, 
to hold their attachments; so that, if the 
composition were effected, they could obtain 
their demands in full; yet it was obvious that 
the debtors, who had interposed a denial of 
bankruptcy, could, at any moment, by con- 
senting to the adjudication, cause the attach- 
ments and the supposed security based there- 
on to disappear. Thus the attaching credit- 
ors were, in a certain sense, subject to the 
will of the debtors. The latter denied bank- 
ruptcy, and if no adjudication followed, the 
attaching creditors were secured, and conse- 
quently could not be heard at the composi- 
tion meeting. If the composition were effect- 
ed, in that condition of affairs, without ad- 
judication, the attaching creditors would not 
be disturbed in their secured demands. Still, 
the debtors had it in their power to cause 
that security, by attachment, to disappear at 
any instant, by consenting to adjudication. 
The way out of that difficulty was for the 
creditors to release their attachments, or for 
the debtors to permit adjudication to be 
made. No such action having been had, the 
first composition meeting was held and the 
resolution duly passed; the votes of the at- 
taching creditors having been rightfully ex- 
cluded. 

The second meeting, or hearing, was then 
ordered, at which the attaching creditors 
again appeared and insisted upon entering in- 
to a proti'acted examination, not of the bank- 
rupts alone, but of an indefinite number of 
witnesses. Application having been made to 
the court to determine what was the lawful 
course to be pursued under the then state o£ 
facts, it was held, substantially, that the at- 
taching creditors could not, nor could the 
debtors, play "fast and loose;" that if the 
attaching creditors wished to intervene, they 
must assume the position of unsecured cred- 
itors; and, on the other hand,, if the debtors 
wished to contest the allegations of bank- 
ruptcy, in good faith, whereby the attaching 
creditors were secured if no adjudication fol- 
lowed, they ought, in some way, so to appear 
of j-ecord. It was obvious that the respective 
parties were standing at bay— each holding 
the other at arm's length— to the great injury 
of all others in interest, and involving an in- 
definite delay in the proceedings, with acT 
cumulating costs. Hence, on application to 
the court, it was ruled that the proceedings 
for the hearing should not be delayed or in- 
terrupted by the attaching creditors, unless 
they first released their supposed securities; 
nor should they or other creditors protract 
the investigation unnecessarily. That ruling 
may have been improvident from a failure to 
scrutinize with due accm^acy the precise con- 
dition of the case as then pending. It Avas 
supposed by the court that the order of refer- 
ence to the register required him to report 
not only whether the resolution for composi- 
tion had been duly passed at the first meet- 
ing, but, also, whether it had been confirmed 
by the required signatures, and whether the 



terms of the composition were for the best 
interest of all concerned. It seems that the 
order did not include either of the latter 
questions, as it should have done. Hence, 
much of the confusion and difliculty, entail- 
ing upon the register and others a large meas- 
ure of embarrassment. 

Before proceeding to consider in detail any 
of the many exceptions to the register's re- 
I port, it is necessary to interpret carefully the 
i provisions of the statute under wliich these 
j proceedings for composition have been had. 
The United States act, as to composition 
(1874), is, to a large extent, borrowed from 
the English act of 1868. The changes made 
must be carefully noted, in order to ascertain 
what congress designed should be the proper 
course of proceedings in this country. It is 
I well known, and was so pronounced by Jus- 
tice Miller on this circuit, that the act of 1874 
was designed to mitigate, in favor of the 
debtor, the rigors of the act of 1887 [14 Stat 
517]. One of the most important amend- 
ments, by the act of 1874, related to involun- 
tary bankruptcy, whereby it was no longer 
left in the power of one creditor, regard- 
less of the wishes of all others, to force a 
debtor into bankruptcy. The amendatory 
act of 1874 required one-fourth in number 
of the creditors, whose demands were equal, 
in the aggregate, to one-third of the prov- 
able debts, to join, in order to commence 
involuntary proceedings. The act of 1874 
permits a discharge of a voluntary, bank- 
rupt whose assets equal thirty per cent, of 
his debts proved, or who procures the assent 
of at least one-fourth of his creditors in num- 
ber and one-third in value. That act, there- 
fore, had a plain and evident intent, viz.: 
to put proceedings in voluntary and involun- 
tary bankruptcy on exactly the same footing 
so far as the action of creditors was needed; 
for precisely the same requirements for a dis- 
charge in voluntary cases are exacted as for 
involuntary proceedings — discharges, under 
the latter, following, as a matter of course, 
so far as dependent on the assent of credit- 
ors. Thus, if the required number to force 
a debtor into bankruptcy choose so to do, 
they thus act with full knowledge that the 
debtor's discharge will follow irrespective of 
the percentage realized from his estate. The 
law was thus made simple and uniform. In 
voluntary cases the required number assent 
to the discharge at the dose of proceed- 
ings, and in involuntary the same number, by 
instituting the proceedings, assent in ad- 
vance. So, when the provisions as to com- 
position are considered, we find the same de- 
sign to favor the unfortunate debtor. Pre- 
viously, compositions had (to be effective) to 
have the assent, as a general rule, of all the 
creditors— a rule which put it in the power of 
one creditor, as in the eases of involuntary 
bankruptcy, to thwart the wishes and inter- 
ests of all other creditors and of the debtor. 
As to composition, however, a larger number 
is requU'ed than to effect involuntary bank- 
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ruptcy, to wit: a majority in number, and 
three-fourths in value of the creditors assem- 
bled, to be confirmed by the signatures of 
two-thirds in number and one-half in value of 
all the creditors. This provision as to com- 
position proceedings, furnished a large meas- 
ure of relief to the debtor and assenting 
creditors. It is in view of the purpose of 
this congressional legislation that the act of 
1874 should be interpreted, viz.: that it is no 
longer left in the power of one creditor to 
force a debtor into bankruptcy, or to defeat 
a composition, against the wishes of all other 
creditors and of debtors. "With these consid- 
erations in mind, it is necessary to look to the 
provisions of the British statute of 1S6S, and 
of the United States statute of 1874, to ascer- 
tain what congress designed should, as to 
composition proceedings, be the mode of ac- 
tion, and the rules to be observed. 

A reproduction of the respective statutes, 
in h£ec verba, in parallel columns, will "show 
wherein eongi-ess changed the borrowed Brit- 
ish statute; and in the light of the liberal 
purpose above suggested, what congress in- 
tended should be the rule in this country. It 
must be noted that the British act contem- 
plates composition proceedings without first 
commencing an action in bankruptcy, while 
the United States act contemplates that com- 
position proceedings shall follow" a bankrupt- 
cy suit commenced. 



TJHITED STATES. 

"Thatln all cases in bank- 
ruptcy now pendinpr> oT to 
be hereafter pending, by or 
agatnst any person, wheth- 
er an ad]utllcat:on In bank- 
ruptcy shall have been had 
or not, the creditors of 
such alleged bankrupt may, 
at a meeting called nndet' 
the direction of the court, 
and upon not less than tea 
days' notice to each known 
creditor of the time, place, 
and purpose of ench meet- 
Injj, Kuch notice to be per- 
sonal or otherwise, as the 
court may direct, resolve 
that a composition, pro- 
posed by the debtor, shall 
be accepted in satlsractlon 
of the debts due to them 
from the debtor." 



BRITISH. 

"The creditors of a debt- 
or nnable to pay his debts 
may. by an extraordinary 
resolution, resolve that a 
composition shall be ac- 
cepted in satisfaction of the 
debts due to them from the 
debtor." 



"And Buch resolution 
shall, to be operative, have 
been passed by a majorilt/ in 
numler and three^fourihs m 
value of the creditors of the 
debtor, assembled at snch 
meetinp either In person ok 
BY p^ oxY, and shnll be con- 
firmed by the signature therelo 
ofUie dibior and two-Udrdsin 
iinmbtr and one-hatfin vcdne 
of <M the crcdilors of the dcbl- 
or," 



•■And In calculating a 
majority for the purposes 
of a composition nnderthis 
section, creditors whose 



"An extraordinary reso- 
lution of creditors shall be 
a resolution which has been 
passed by a majorily in num- 
ber and Ihree-fourlhs in value 
of the creditors of the debt- 
or, assembled at a general 
meeting to be held in the 
manner prescribed, of which 
notice hax been given In the 
prescribed manner, and has 
been confirmed by a majority 
in nuTrtberandralueofifiecrfd- 
ilars assembled at a siibse- 
guentgineral meeting, of which 
notice has been given in 
the prescribed manner, and 
held at an interval of not 
less than seven days nor 
more than FonnTEBN days 
from the date of the meet- 
ing at which such resolu- 
tion was first passed." 

"In calculating a major- 
ity for the purposes of a 
composition under this sec- 
tion, creditors whose debts 



debts amount to sums not 
exceedingjiffj/ dollars, $kail be 
reckoned in the majority in 
vcUue, but not on the majority 
in number; and the value of 
the debts of secured cred- 
itors above the amount of 
such security to be deter- 
mined by the court, shall, 
as nearly as circumstances 
admit, be estimated In the 
same way." 



"And creditors whose 
debts are fully secured shall 
not bo entitled to vote up- 
on or to sign, such resolu- 
tion without first relin- 
quishing such security for 
the benefit of the estate." 

"The debtor, unless pre- 
vented by slcknesFt, or oth- 
er cause satisfactory to 
such meeting, shall bo pres- 
ent at the same, and shall 
answer any inquiries made 
of him; and he, or, if he is 
so prevented from being at 
such meeting, some one in 
his behalf, shall produce to 
the meeting a statement 
showing the whole of his 
assets and debts, and the 
names and addresses of the 
creditors to whom such 
debts respectively are due." 



amount to sums not ex- 
ceeding ten pounds shall be 
reckoned in the majorily in val- 
ue, brU not in the majority in 
number, and the value of 
the debts of secured cred- 
itors 'shall, as nearly as 
circumstances admit, be 
estimated in the same way, 
and the same description of 
creditors shall be entitled 
to vote at such general 
MEETINGS as in bankrupt- 
cy." 

(Ko similar provision.) 



"Such resolution, togetli- 
er with the statflment of 
the debtor as to his assets 
and debts, shall bo preBen1> 
ed to the court; and the 
court shall, xtpon notice to all 
the creditors of the debtor of not 
less than five days, and upon 
hearing, inquire whether such 
resolution has been passed 
In the manner directed by 
this section; and if satis- 
fied that it has been so 
passed, it shall, subject to 
the provisions hereinafter 
contained, and upon being 
satisfied that the same is 
for the best interest of all 
concerned, cause such reso- 
lution to be recorded and 
statement of assets and 
debts to be filed; and until 
such record and filing shall 
have taken place, such res- 
olution shall be of no val- 
idity. And any creditor of 
the debtor may inspect 
such record and statement 
at all reasonable times." 

"The creditors may, by 
resolution passed in the 
manner and under the cir- 
cumstances aforesaid, add 
to, or vary the provisions 
of, any composition pre- 
viously accepted by them, 
without prejudice to any 
persons taking interests 
under such provisions who 
do not assent; to snch addi- 
tion or variation. And any 
such additional resolution 
shall be presented to the 
court In the same manner, 
and proceeded ^vltb In the 
same way and with the 
same consequences, as the 
resoltition by which the 
composition was accepted 
in the first instance." 



"The debtor, unless pre- 
vented by sickness or other 
cause satisfactory to such 
meetings, shall be present 
at botli the maUngs at which 
the extraordinary resolu- 
tion is passed, and shall 
answer any inquiries made 
of him, and be, or if he Is so 
prevented from being at 
such iiEETiNGS, some one on 
his behalf, shall produce to 
the meetings a statement 
showing the whole of bis 
assets and debts and the 
names and addresses of the 
creditors to whom such 
debts respectively are due." 

"The extraordinary reso- 
lution, together with tlw 
statement of the debtor as 
to his assets and debts, 
shall be presented to the 
registrar, and It shall be his 
duty to inquire whether 
such resolution has been 
passed in themannerdlrect- 
ed by this section, and If 
satisfied that it has been so 
passed, he shall forthwith 
register the resolution and 
8tat«ment of assets and 
debts; but until such regis- 
tration has taken place, 
such resolution shall be of 
no validity; and any cred- 
itor of the debtor may in- 
spect such statement at 
prescribed times, and on 
payment of such fee, if any, 
as may be prescribed." 



"The creditors may, by 
an extraordinary resolu- 
tion, add to or vary the 
provisions of any composi- 
tion previously accepted by 
them, without prejudice to 
any persons taking Interests 
under snch provisions who 
do not assent to such addi- 
tion or variation; and any 
such extraordinary resolu- 
tion shall be presented to 
the registrar in the same 
manner and with the same 
consequences aatheextraor- 
dinary resolution by which 
the composition was ac- 
cepted in the first In- 
stance." 



"The provisions of a com- 
position accepted by such 
resolution In pursuance of 
this section shall be bind- 
ing on all the creditors 
whose names and address- 



"Tho provisions of a 
composition, accepted by 
an extraordinary resolution 
In pursuance of this section, 
shall be binding on all the 
creditors whose names and 
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ca, and the amounts of the 
debts due to whom, are 
shown in the statement of 
the debtor produced at the 
meeting at which the reso- 
lution shall have been pass- 
ed, but shall not affect or 
prejudice the rights of any 
other creditors." 

"Where a debt arises on 
a bill of exchange or promis- 
sory note. If the debtor 
shall be ignorant of the 
holder of any such bill of 
csclmnge or promissory 
note, he shall be required 
to state the amount of 
such bill or note, the date 
on which it falls due, the 
names of the acceptor and 
of the person to whom it is 
payable, and any other par- 
ticulars within his knowl- 
edge respecting the same; 
and the insertion of such 
pari icnlare shall be deemed 
n sufficient description by 
the debtor in respect to 
such debt. 

"Any mistake made inad- 
vertently by a debtor in 
the statement of his debts 
may be corrected upon rea- 
sonable notice, and with 
the consent of a general 
meeting of his creditors." 

"Kvery such composition 
shall, subject to priorities 
declared in said act, pro- 
vide for a pro rata payment 
orsatisfaction.in money, to 
the creditors of such debt- 
oK in proportion to the 
amount of th ir unsecured, 
debts, or their debts in re- 
spect to which any such se- 
curity shall have been duly 
surrendered and given up." 

' The provisions of any 
composition made in pur- 
suance of this section may 
be enforced by the court, 
on motion made in a sum- 
mary manner by any per- 
son interested, and on rea- 
sonable notice; and any 
disobedience of the order of 
the court made on such 
motion shall be deemed to 
be a contempt, of court." 

"Rules and regulations of 
court may be made in re- 
lation to proceedings of 
composition herein provid- 
ed for in the same manner, 
and to the same extent as 
now provided by law in re- 
lation to proceedings in 
bankruptcy." 



addresses, and the amotint 
of the debts due to whom, 
are shown in the statement 
of the debtor produced to 
the MEETIKOS at which the 
resolution has passed, but 
shall not aflect or prejudice 
the rights of any other 
creditors." 



"Where a debt arises on a 
bill of eschange or promis- 
sory note, if the debtor is 
ignorant of the holder of 
any such bill of exchange or 
promissory note, he shall 
be required to state the 
amount of such bill ornote, 
the date on which it falls 
due. the name of the accept- 
or or person to whom it is 
payable, and any other 
particulars within hisknowl- 
edge respecting the same; 
and the insertion of such 
particulars shall be deemed 
a sufficient description of 
the creditor of the debtor in 
respect of such debt, and 
any mistake made inad- 
vertently b.v a debtor in a, 
statement of his debts may 
be corrected after the pre- 
scribed notice has been 
given, with the consent of a 
general meeting of his cred- 
itors." 



(No similar provision.) 



"The provisions of any 
composition made In pur- 
suance of this section may 
be enforced by the court, on 
a motion made in a sum- 
mary manner by any person 
interested, and any diso- 
bedience of the order of 
the conrt. made on such 
motion shall be deemed to 
be a contempt of court." 



"If it shall at any time 
appear to the court, on no- 
tice, satisfactory evidence, 
and hearing, that a compo- 
sition under this section 
cannot, in consequence of 
legal difflcnltie.4, or for any 
sufficient cause, proceed 
without injustice or undue 
delay to the creditors or to 
the debtor, the court may 
refuse to accept and con- 
firm such composition, or 
may set the some aside; 
and in either case the debt- 
or shall be proceeded with 
as a bankrupt, in conform- 
ity with the provisions of 
law, and proceedings may 
be had accordingly; and the 
time during which such compo- 
silio7i shall have been in furce 
shall nut, tn surh case, be aird- 
putedin calcttlaitng per.odsof 
tf me prescribed by said ad." 



"Rules of court may be 
made in relation to proceed- 
ings on the occasion of the 
acceptanceof aconiposition 
by an extraordinai-y reso- 
lution of creditors, in the 
same manner, and to the 
same extent and of the 
same authority, as in re- 
spect of proceedings in 
bankrnptc.v." 

"If It appear to theeourt. 
on satisfactory evidence, 
that a composition under 
this section cannot, in con- 
sequence of legal difficulties, 
or for any sufficient cause, 
procped without injustice, 
or undue delay to the cred- 
itors or to the debtor, the 
court may adjudge the 
debtor a bankrupt, and 
proceedings may be had 
accordingly." 
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A correct analysis of these statutes will 
show, as to the questions now before the 
court, the evident intent of the United States 
statute in changing the provisions of the bor- 
rowed British act. By the latter (British) 
act, two meetings of creditors are required; 
at each of which the debtor must appeal-, 
etc., and submit a statement of his assets, 
debts, etc. The United States statute, seem- 
ingly, provides that, instead of the debtor's 
appearance at a second meeting, with the 
production of his statement anew, a confir- 
mation of the original resolution by the sig- 
natures thereto of the debtor and two-thirds 
in number and one-half in value of all his 
creditors shall be sufficient At the first meet- 
ing the debtor must appeal*, make his state- 
ment, etc., the resolution to be passed by a 
majority in number and three-fourths in 
^alue of the creditors assembled, due notice 
to each creditor having been given as re- 
quired by the act, which resolution must be 
confirmed (when?) by the signatures of two- 
thirds in number and one-half in value of all 
the creditors. The British act requu-ing two 
meetings, makes it necessaiy that at the first 
meeting a majority in number and three- 
fourths in value of those assembled shall as- 
sent, and so does the United States statute. 
The British statute calls for a second general 
meeting of creditors, after due notice, at 
which second general meeting the confirma- 
tion must be voted for by a majority in num- 
ber and value of the creditors assembled. 
The distinction is apparent. Under the Unit- 
ed States statute, as also under the British, 
the vote of a majority in number and three- 
fourths in value of creditoi-s assembled, is 
necessary to pass the composition resolution 
at the first meeting. 

At the second meeting, for which the Brit- 
ish statute provides (to be held on full no- 
tice, etc.), a majority in number and A-alue of 
creditoi-s assembled decide for confirmation. 
Not so under the United States statute; for 
it requires two-thirds in number and one- 
half in value of all the creditors of the debtor 
to confirm the composition resolution by their 
signatures. Why this change? Was it not 
the design of the United States statute to ob- 
viate the necessity and expense of the sec- 
ond meeting of creditors as required by the 
British statute, and to substitute therefor the 
signatures of the creditors, requiring, how- 
ever, two-thirds of all the creditors, instead 
of those assembled? The important differ- 
ences are that, under the British statute, a 
second meeting of creditors is required, at 
which a majority in number and value of 
those assembled can confirm; while under 
the United States statute, there is no second 
meeting of creditors to formally pass upon 
the confirmation. The United States statute 
says the resolution passed at the first meet- 
ing shall be confirmed, not by a majority in 
number and value of those assembled at the 
second meeting, but by the signatures of 
two-thirds in number and one-half in value 
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•of all the creditors. ' Hence, under the ]Brit- 
isli statute, the creditors have two meetings, 
jit each of which the dehtor must appear 
with his statements; and the creditors must 
decide at the first meeting, by a majority in 
numher and three-fourths in value, and at 
the second meeting by a majority in number 
and value of the creditors assembled. But 
by the United States statute, the same num- 
ber is required for the first meeting; but in- 
stead of a second meeting, where, as under 
the British statute, a majority in number 
and value of those assembled would prevail, 
41 con^rmation by signatures is required of 
two-thirds in number and one-half in value 
■of all the creditors of the debtor. 

This absence of a second meeting, with its 
4ittendant costs and possible delay, is com- 
pensated under the United States statute by 
the fact that the signatures of two-thirds of 
4ill the creditors, instead of a mere majority 
of those assembled, together with a half in 
value, are requisite. Still, the United States 
statute provides that, after the first meet- 
ing, notice shall be given to all the creditors, 
■and a hearing be had whether the composi- 
tion resolution was duly passed, and that the 
•court, if satisfied that it was so passed, and 
that the same is for the best interest of all 
•concerned, cause the same to be recorded, 
whereby the composition becomes effective. 
Was this notice to the creditors for the said 
hearing to take the place of the second meet- 
ing under the British statute, or was the con- 
firmation by signatures to have that effect? 
If the latter, why notify creditors of this 
hearing? The court can ordinarily determine 
by the record whether the resolution was 
•duly passed, if the creditors have not, as un- 
der the British statute, a second vote upon 
the proposition. Why, then, the notice to the 
-creditors of this hearing? Obviously, that 
they may be present and submit any objec- 
tion they may have as to the validity of the 
first meeting and what was done thereat, and 
iilso show what they deem the best interest 
•of all concerned may require. Unless this is 
the purpose of the notice, no reason therefor 
4ippears. 

It is, therefore, ruled as to many of the 
•exceptions filed, based on the theory that, as 
under the British statute, a second meeting 
-of creditoi-s is necessary to be held to con- 
firm the original resolution, that no such 
•second meeting, as such, is necessary. It is 
iilso ruled that at the hearing, of which cred- 
itors are to have the required notice, objec- 
tions can be presented as to the due passage 
•of the original resolution as to the confirma- 
tory signatures, and as to what is for the 
best interest of all concei-ned. In this view 
the court has heretofore given several orders 

in this case, some of which, for lack of preci- 
■sion, have caused embarrassment. 

At the hearing, for which due notice was 
^iven, none but unsecured creditors should 

have been heard. It may be a question 
whether a secured creditor, who does not re- 
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lease his security, at or before the first meet- 
ing, can have any status at the subsequent 
hearing by then releasing for the pui-poses 
of opposition. In this case he was permit- 
ted to do so, and although no exceptions 
thereto are filed, yet the court does not wish 
it to be considered that such a right exists. 
Parties ought to elect at a proper time what 
to do, where the right of election exists, and 
not speculate upon the chances of litigation. 
The court, however, did permit the parties 
having attachment, on releasing the same, to 
appear and contest at the hearing. From the 
insufficiency of the order entered, requiring 
an investigation as to the signatures confirm- 
atory of the resolution, and also as to what 
the best, interest of all concerned demands, 
much of the doubt and difficulty in this case 
has arisen. 

At the hearing, on notice to the creditors, 
many have appeared, and object: First As 
to several matters connected with the adop- 
tion of the resolution and confirmatory signa- 
tures. Second. As to what may be for the 
best interest of all concerned. Under this ob- 
jection it must not be supposed that they 
are at liberty to defeat the proposed compo- 
sition against the wishes of the creditors gen- 
erally, because, if defeated, some peculiar 
benefit may accrue to the objectors, who are 
in a minority. The design of the statute is 
to give the required number the control of 
the proposition, which, if passed as the law 
exists, ought to be recorded and become op- 
erative, unless such facts are brought to the 
knowledge of the court as demonstrate that 
the resolution passed and confirmed is not for 
the best interest of all concerned. It will be 
seen that, by the British statute, the regis- 
trar records the resolution after the second 
meeting, if the proceedings , to that stage have 
informed to the law. It is twice stated in 
the United States statute, on the other hand, 
v/hen the court may interpose to prevent or 
set aside the composition. Again, this marked 
difference is observable, via.: Under the Brit- 
ish statute the required votes are those of 
the creditors assembled at both meetings; 
but under the United States statute it is the 
required votes of those assembled at the first 
meeting, and confirmed by the required sig- 
natures of all the creditors. 

This distinction between the two acts in- 
dicates that under the United States statute, 
only one meeting of creditors, as such, is to 
be held, and that, instead of the second meet- 
ing required by the British statute, the con- 
firmatory signatures shall be sufficient. 
Some of the English cases cited evidently 
rest on this difference. Where a majority as- 
sembled are to decide, it is imperative that 
all should have had notice of the meeting; 
but where the composition cannot be effective 
without the confirmation of all creditors, 
whether present at a meeting or not, a safe- 
guard exists independent of formal notice. 
Ex parte Sidey, 24 Law T. (N. S.) 401; Ex 
parte Rogers, 22 Law T. (N. S.) 283. 
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Witliout entering more at large into tlie dif- 
ferences between tlie two statutes, and the 
reasons therefor, it must sufiBce to state, suc- 
cinctly, the rulings of this court on the vari- 
ous propositions submitted. 

First. Notice to the creditors having been 
given, the required number of unsecured 
creditors assembled at the first meeting call- 
ed, could pass the resolution. If a fully se- 
cured creditor wishes then to vote or intei'- 
fere, he must first relinquish his security. 
At that meeting the debtor must appear in 
person, or by a representative, and submit 
the statement required. As no other formal 
meeting of the creditors is required, he is 
not bound to appear at the hearing, to sub- 
mit anew the statement previously made by 
him, or any other statements. 

Second. The resolution purporting to have 
been previously passed, together with the 
debtor's statement as required, having been 
presented to the court, a hearing is to be or- 
dered on notice to the creditors; at which 
hearing it must be decided whether such 
resolution was duly passed, etc. If it be 
held that the resolution was duly passed, 
and the needed confirmatory signatures had, 
the next step is to satisfy the court that the 
terms offered, etc., are for the best interest 
of all concerned. At this point it should be 
noted that more than the formal passage of 
the resolution at the previous meeting is 
necessary to make the same operative, viz., 
the required confirmatory signatures. 

But when are those signatures to be had? 
The resolution is to be first passed by a 
majority in number and three-fourths in val- 
ue of the creditors assembled, and con- 
firmed by the signatures of the debtor 
and two-thirds in number and one-half in val- 
ue of all the creditore, whether present o^ 
absent. It is obvious that the statute doe^ 
not contemplate that the confirmatory sig- 
natures shall necessarily be attached to the 
resolution at no other time than at the first 
meeting; for, if a majority in number and 
three-fourths in value of those assembled 
vote for the resolution, it has passed. To 
that resolution, as thus passed, confirmatory 
signatures of a very different number of 
creditors are necessary, who are- not neces- 
sarily present and voting at that meeting. 

Thix'd. After due notice for the hearing, 
the court must ascertain, therefore, not only 
whether the resolution was formally passed, 
but also whether the confirmatory signatures 
required have been secured. Those signa- 
tures may, or may not, be attached to the 
resolution at the prior meeting; but they 
must have been attached before the hearing, 
or be attached at the hearing. The confirm- 
atory signatures are essential to make the 
resolution operative. 

Fourth. A meeting for the purpose of add- 
ing to or varying the original proposition, 
the statute contemplates, is one to follow 
the recording, etc., of the former resolution. 
Such are the requirements of the British 



statute, and such is the evident intent of the- 
United States statute. Each statute pro- 
ceeds, as to that provision, upon the theory 
that a composition has previously been duly 
confirmed and recorded. From some cause, 
subsequently occurring or discovered, the 
creditors may compel a new meeting to be 
held, following, however, all the modes of 
proceeding exacted with regard to the orig- 
inal resolution and proposition. While this 
is true, this court is not prepared to say 
that, if after the first meeting the debtoi-s 
agree to enlarge their offer, the creditors 
ought to be precluded from having th^bene- 
fit thereof, without being driven to the ne- 
cessity of a new meeting and hearing, with 
confirmatory signatures, etc.; thereby add- 
ing costs and expenses, to the injury of cretl- 
itors, it may be, and of the debtors. Still, 
the technical difficulty, urged by counsel, re- 
mains, viz.: that as the hearing is only for- 
the purposes mentioned concerning the orig- 
inal proposition, how can the court consider 
entirely new and independent propositions- 
at the instance of the debtor or of any a'ed- 
itor? On the other hand, if the required 
number passed the original resolution and 
the required signatures confirmatory had 
been attached, so that no objection thereto 
could be sustained, and the court had ad- 
vanced to the second stage of inquii*y, viz.: 
whether the terms agreed upon were for the- 
best interests of all concerned, should it re- 
fuse to give to the creditors the proffered 
benefit of the increased sum? Under the- 
British statute the third meeting, to add or 
to vary, occurs when from subsequent events 
the debtor becomes unable to comply with 
the original terms. No instance is known 
where such a meeting was needed or held 
to enable the creditors, already bound to a- 
smaller sum, to agree to receive more than 
the law had awarded, with their consent, in 
the absence of fraud. 

If, however, the needed inquiries at the- 
hearing disclose that there were concealed 
assets, or that the original terms were not. 
for the best interest of all concerned, should 
the debtor, by advancing the terms, drive- 
the court into a new Inquiry, viz.: whether 
some new proposition, instead of the first, 
would not satisfy the court as to what the- 
interest of all concerned might require un- 
der the changed phase of the ease? If this 
is permissible, would not these proceedings 
be extended indefinitely, compelling the- 
court, when the debtor thus confesses that 
he could and ought to do better than he- 
proposed, to enter upon a new inquiry with 
not only suspicion aroused, but with a con- 
fessed fact before it, that the debtor had not 
acted fairly towards his creditors? It is 
held, therefore, that the proposed advance 
in the percentage is only demonstrative of 
the fact that the original proposition, wheth- 
er confirmed or not by the needed signatures,, 
is not for the best interest of the creditors. 
It may be important, however, as doubts- 
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exist with respect to former rulings of this 
court in some particulars, and as the ques- 
tions arise on the face of the register's re- 
port, -with exceptions thereto, that decisions 
thereon should he made. As to these suh- 
sidiaiy propositions, the court holds: 
. First That when proceedings are com- 
menced, voluntarily or involuntarily, and a 
list of creditors is presented, it is not to he 
taken for granted that each creditor thus 
named is really what the debtor in his sched- 
ule chooses to state. None but bona fide 
creditors are to have a voice in the composi- 
tion proceedings, and the simple fact that 
the debtor chooses, to place them on his list, 
does not, even prima facie, establish that 
they are creditors. On the other hand, when 
involuntary proceedings are instituted, and 
the court has held that the moving creditors 
are such for initiating the proceedings, they 
are to be considered such at composition 
meetings without further proof. If any one 
desires to go behind that action of the court, 
he must do so by instituting proper proceed- 
ings tlierefor. It must suffice for the reg- 
ister that such creditors have had their de- 
mands passed upon by the court, and he 
must take notice thereof. The register is 
an officer of this court, and as such he can- 
not act independently of its judgments or 
decrees, ' but must take notice of them. 
Were this not so, there would be an inde- 
pendent court held by the register, to whom 
the United States district court must certify 
its action, under all the solemnities of certifi- 
cates, to the great expense, delay, and an- 
noyance of those whose demands have al- 
ready been passed upon by the judge. This 
would involve the folly of having a register 
review the action of the judge, when the reg- 
ister's action the judge has to pass upon 
finally. It has been urged that as the debt- 
or is, in either a voluntary or an involuntary 
case, to furnish a list of his creditors, those 
named by him have a right to appear at 
the composition meeting without proof, and 
to be recognized as such creditors for the 
sum named. Such is not the law. If a 
debtor can furnish an unscrutinized list, 
which must be received as correct without 
proof, then it would be within the power of 
any debtor to defeat the main purposes of 
the bankrupt act. Every one who claims to 
be a creditor must establish his claim. If 
his claim as such creditor has already been 
established by the court, so as to permit 
him to move in involuntary proceedings, he 
is decided to be a creditor. The rule, there- 
fore, is this: that in involuntary proceed- 
ings, the petitioning creditors, on whose mo- 
tion an order to show cause has been issued, 
are not bound to prove anew, and in anoth- 
er and more formal manner, that they are 
such creditors, at a meeting for composition. 
All other creditors fnust prove themselves 
to be such in the formal manner required 
by the statute and general or^ders in bank- 
ruptcy. 
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■ Second. It has heretofore been ruled that, 
when an attorney, duly admitted to practice 
in this court, appears before the register to 
represent a person in interest, he is to be ac- 
cepted as such attorney, unless some one- 
puts him to proof, by a rule therefor, to 
show his authority. All others must show 
forinal powers of attorney as prescribed by- 
law and general orders in bankruptcy. 

Third. A more difficult proposition arises. 
as presented in this case, when a duly au- 
thorized attorney appears before the register 
and offers to vote under a power previously 
given, but at the same time another person,, 
claiming to be an attorney, also appears, 
and produces a telegram just received from 
the principal, revoking the former -power, 
and requesting the last named to act. lu 
such cases it may be well for the register, in 
his discretion; to defer action until it is as- 
certained, without unnecessary delay, wheth- 
er the revocation and new appointment have 
actually been made. It is obvious that such 
dilatory matters, through erroneous state- 
ments, may be started at the last moment 
to the serious injury of others. While such 
telegrams should be treated with extreme 
caution, and not received as authoritative, 
yet, it would not be objectionable for the 
register to suspend action, if in his discre- 
tion the facts justified, until within due time 
he could have presented to him the proofs 
of revocation and .of a new appointment. 
Such cases cannot be subjected to any fixed 
rules; for they are suspicious in all instances 
growing out of supposed laches. 

Fourth. It is objected that some individual 
assets were omitted in the statement at the 
first meeting, and consequently all done 
thereat was void. The act provides for the 
correction of jany inadvertent mistake as to 
debts; but nothing is, in terms, stated con- 
cerning errors as to assets. Under the Brit- 
ish statute, where two successive meetings 
have to be held, at each of which a state- 
ment by the debtor has to be made, it has 
been held (quoere?) that a failure to make a 
full and accurate statement, or a failure to 
disclose all the creditors, would render the 
meetings void. But the United States stat- 
ute subjects all of these proceedings to the 
investigation of the court. It is for the court 
to decide, in the light of the facts, upon the 
alleged concealment of assets, and upon the 
failure to name all of the creditors. This 
is the more obvious from the fact that the 
composition, if recorded, does not bind any 
creditor whose name does not appear in the 
debtor's statement 

There are many specific objections made 
as to receiving or rejecting votes at the last 
meeting or hearing, which, if the parties 
desire, will be passed upon seriatim. All of 
those objections are supposed to be cov^ed 
by the rules now stated. While creditors, 
duly shown to be such, should have the am- 
plest opportunity, consistent with legal rules, 
to determine their line of action at each 
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stage of the ease, they must be held to the 
proper measure of diligence. Whether act- 
ing in person, or by proxy, they should reach 
a conclusion at the proper time, and not de- 
lay or embarrass proceedings by shifting 
their course after action had, or by changing 
proxies while final action is about to occur 
at the hearing ordered. Neither the register 
nor the judge should, at such a time, be ask- 
ed to delay the hearing, to the annoyance 
of all present, in order to embark upon a 
new inquiry as to the changing views of 
the respective creditors concerning their' 
proxies, etc. It is the duty of all to be at 
the hearing, prepared to act If the provi- 
sions of the bankrupt act are to be so ad- 
ministered as to promote dilatory motions, 
its beneficence will disappear. Both debtor 
and creditor may be otherwise devoured at 
the will or caprice of one or more creditors, 
or at the shifting caprices of a debtor. It 
is the duty of those intrusted with the ad- 
ministration of the bankrupt act to protect 
the interests of all concerned, and not suffer 
needless expense and delays. The very ob- 
ject of a composition may be defeated, if 
one or more factious creditors can defeat the 
wishes of others; yet a reasonable time 
should be given for investigation, and for 
the correction of fonnal errors. 



Case ]Sro. 1S,530. 

In re SCOTT. 

[1 Wkly. Notes Cas. 21.] 

District Court, E, D. Pennsylvania. Oct. 7, 
1874. 

Baxkruptct — Leave to Sue in State Courts — 
Notice. 

This was an application by a creditor for 
leave to sue said bankrupt in the state courts, 
over a year having elapsed since the adjudi- 
cation, and no discharge having been had by 
the banla-upt. 

THE COURT ordered personal service of 
notice of the application to be made on the 
bankrupt. 

[See Case No. 12,521.] 



Case 3Sro. IS, 5 SI. 

In re SCOTT. 
[1 Wkly. Notes Cas. 30.] 

District Court, E. D. Pennsylvania. Oct. 14, 

1874. 

See [Case No. 12,520]. Proof of personal 
service of rule on bankrupt being given, THE 
COURT made the same order as in Re Whit- 
ing [Id. 17,574]. 



Case No. 12,622. 

SCOTT'S CASE. 
[See Case No. 12,517.] 
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Case Wo. 12,523. 

SCOTT V. AULD. 

[3 Cranch, C. C. 647.] i 

Circuit Court, District of Columbia. Nov., 
1829. 

Slavery— Covenant to Set Pkee — Increase of 
Female — Evidence. 
The owner of a female slave sold her, with- 
out reserving any reversionary right, and took 
a covenant from the vendee that he would set 
her free after twelve years' service; nothing 
being said of her increase in the mean time. 
Held, that parol evidence of the declarations 
of the vendor that he had sold the slave for her 
full value as a slave for life, could not be ad- 
mitted to be given by the defendant; and that 
the written evidence purported that the vendor 
had parted with his whole right in the slave to 
the vendee, and that the vendor was not entitled 
to the issue born after the sale. 

Detinue [by Jesse Scott's executor against 
Colin Auld] for three negroes who were born 
while Hannah, their mother, was in the pos- 
session of James Anderson, under the fol- 
lowing instrument: 

"Alexandria, March 1, 1816. I have this 
bo't of Mr. Jessey Scott, Hannah and her 
sonn John; Hannah to serve twelve years, 
and John untuU he is thirty-five years old, 
and then both to be free; for the faithful 
performance of which I bind myself, my 
heirs, &c. Jas. Anderson. 

"Test, Jas. W. Scott." 

Upon the trial, Mr. Mason, for defendant, 
offered parol evidence of the declarations of 
Scott, that he had sold Hannah and John 
for their full value as slaves for life; and 
that Anderson was to set them free, and that 
nothing was said by Scott respecting the is- 
sue born during the twelve years. 

Mr. Wise, on the same side, cited 1 Phil. 
Ev. 470, and Peiseh v. Dickson [Case No. 
10,911], and Livingston v. Ten Broeck, 16 
Johns. 14. This suit was brought after the 
expiration of the twelve years. 

Mr. Taylor, for plaintiff, objected, and 

THE COURT (nem. con.) rejected the pa- 
rol evidence. 

A verdict was taken for the plaintiff, sub- 
ject to the opinion of the court upon the 
case as it appears above stated. 

Mr, Taylor and Mr. Hewitt, for plaintiff, 
contended that there was a reversion in 
Scott, the vendor, and that the children of 
Hannah, bom during the twelve years' serv- 
itude, were his slaves. Negro Maria v. Sur- 
baugh, 2 Rand. [Va.] 228. 

THE COURT (MORSBLL, Circuit Judge, 
contra) was of opinion that Scott parted 
with his whole right in the slaves Hannah 
and John, to Anderson, who contracted with 
Scott to emancipate them when they should 
have served out the respective terms stipulat- 
ed, &e. Judgment of nonsuit to be entered. 



SCOTT (BANK OP COLUMBIA v.). See 
Case No. 880. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case Wo. 12,534. 

SCOTT V. BARTLEJIAN. 

[2 Cranch, G. O. 313.] 3 

Circuit Court, District of Columbia. May 
Term. 1S22. 

Contracts— HiniSG Slaves— Loss by Aurest. 

If I hire a slave for a year, and he be arres^ 
ed for theft at any time during the year, and 
imprisoned therefor during the residue of the 
term for which I have hired him, I must pay 
the stipulated hire, and suffer the loss of serv- 
ice. 

Assumpsit, for §36, for one year's hire of 
a negro woman, the slave of the plaintiff 
[Kichard M. Scott], hired by the defendant 
[W. Bartleman] for a year. Within ten days 
after hiring, she was arrested and imprisoned 
upon a warrant for theft, and kept in custody 
the rest of the year. 

Mr. Swann and. Mr. Fendall, for plaintiff. 

Mr. Taylor, for defendant. 

THE COURT (THRUSTON, Circuit Judge, 
absent) instructed the 3'ury that the loss of 
time and service must fall on the defendant. 



SCOTT (BEN v.). See Cases Nos. 1,286- 

1,288, 
SCOTT (BENNETT v.). See Case No. 1.323. 
SCOTT (BLACK v.). See Case No. 1,464. 



Case Wo. 12,5S5. 

SCOTT V. BIfAINB. 

[Baldw. 287.] i 

Circuit Court, Pennsylvania. Oct., 1830.2 

Practice in Equity — Death of Party — Term 
Ended — How Decree Reversed. 

1, A final decree rendered against two de- 
fendants jointly, will not be set aside on mo- 
tion, on account of the death of one of the de- 
fendants before the hearing. 

2. After the term in which a final decree has 
been rendered, it cannot be reversed, annulled 
or set aside, except by appeal or bill of review. 

£Cited in Linder v. Lewis, 1 Fed. 380; Allen 
V. "Wilson, 21 Fed. 884; Glenn v. Dimmock, 
43 Fed. 551,] 

The bill was filed against Blaine, Irwin and 
Cm-others, in October, 1824. Carothers died 
before answer. His death was averred in the 
answer of Irwin. The answer of Blaine and 
Irwin was filed in September, 1825. Blaine 
died some time before October, 1828, but no 
suggestion of his death was entered on the 
record, or any notice taken of it. The case 
came on for a hearing in Slay, 1829, when a 
decree was rendered jointly against Blaine and 
Irwin that they pay to certain persons therein 
named the sum of oOOO dollars. 

3 [Reported by Hon. William Cranch, Chief 
Judge.] 

1 [Reported by Hon. Henry Baldwin, Circuit 
Justice.] 

2 [District not given.], 
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Mr. Kittera moved to set aside the decree 
against both on the ground that, being joint, 
it was void by the death of Blaine before the 
term antecedent to that in which the decree 
was rendered, or the cause ordered for a hear- 
ing. The utmost extent to which a court of 
equity goes, is to order the' decree to have re- 
lation back to the time of the argument, where 
one of the defendants dies between the hear- 
ing and the decree, as in 4 Johns. Ch. 342, or 
where the cause has stood some time for judg- 
ment and a defendant dies in the inta*val, and 
the suit not revived when set down for judg- 
ment, as in 9 Ves. 461, or where a defendant 
dies after hearhjg and before judgment. 2 
Madd. Ch. 529, cited. In a court of law, tlie 
remedy would be by writ of error coram vobis,. 
but in equity it is only on motion to set aside 
the decree. 

Joseph R. IngersoU and Mr. Chauncey op- 
posed the motion on the ground that the obliga- 
tion on which suit was brought, and the an- 
swer being joint, the suit did not abate, as a 
decree could be rendered against the survivor,, 
who ought to have suggested or pleaded the 
death of the other defendant. In a court of 
law, the death of one joint plaintiff before 
judgment was allowed to be suggested on the 
roll, and execution to go in favour of the sur- 
vivor. Newnham v. Law, 5 Durn. & B. [Term 
R.] 577. So where judgment was entered 
against two defendants, and execution against 
tbe survivor, tbe court, on a writ of error co- 
ram vobis, allowed the record to be amended 
by suggesting the deatb of one on the record. 
Hamilton v. Holcomb, 1 Johns. Cas. 29; Du- 
mond V. Carpenter, 2 Johns. 184; Hill v. West, 
1 Bin. 486. In equity a suit abates by the 
death of a party only who is necessary for a 
decree. 1 Har. Ch. 120, 126, 153; Mitf. Eq. 
Fl. 53; Coop. Ch. PL 62; Brown v. Higden. 1 
Atk. 291, 

BY THE COURT. The decree in this ease 
is final.^ It was rendered on hearing and ar- 
gument more than two terms suace, on an is- 
sue regularly made up. It is therefore too 
late to annul it on motion. We might correct 
any clerical errors, miscasting or inaccura- 
cies, but cannot declare it void -on account of 
any thhig now suggested. It is among the 
earliest rules of chanceiy, which have been in 
force from the time of Lord Bacon, that no 
decree after em'olment can be reversed, an- 
nulled or set aside but on a bill of review for 
error apparent, or some new matter not known 
at the time of the decree. However erroneous, 
therefore, this decree may be in law or fact, 
it must stand till reversed on appeal or by bill 
of review. It is not necessary to decide on 
what may be done on petition, cross bill, or 
othei-wise, in ord^ to prevent injustice being 
done to the surviving defendant; or what 
would be the proper com-se to pursue, on an ap- 
plication by the legal representative of the de- 
ceased defendant, or of the complainant. A 
court of equity is competent to model its pro- 
cess for enforcing a decree according to justice 



SCOTT (Case No. 12,52tJ; 



[21 Fed. Cas. page 814] 



and good conscience, but after the term in 
which it is rendered cannot annul it on motion. 
The motion is therefore overruled. 



SCOTT V. BURROUGHS 
9,111 and 9,112. 

SCOTT (CHAPMAN v.). 
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Case No. 1S,526. 

SCOTT V. CHICAGO. 

[1 Biss. 510.] 1 

Circuit Court, N. D. Illinois. Feb., 1866. 

Bridges — Failure to Opex Draw — Damage on 
Account of Fkeezisg— Mitigating Circum- 
stances— Measdbb OF Damages. 

1. The city of Chicago is bound to use proper 
■care and precautions to allow Tessels to pass 
the bridges across the Chicago river. If a ves- 
sel gives notice to the proper persons that she 
intends to move up or down the river, it is the 
-duty of the city to prepare for her passage, and 
remove any obstacles which may appear. If 
no notice is given until the whistle sounds, 
then the proper efforts must be made as soon 
■as practicable thereafter. 

2. After ice has formed in the river, less vigi- 
lance is required than during the season of nav- 
igation. When a vessel has given notice, the 
same exertion must be made as ever. 

3. State of the weather may be considered, 
and as it is one of the incidents of a bridge, 
that snow and ice may interrupt its movement, 
all that can be required of the city is the use 
of every reasonable effort, as soon as practica- 
ble, to remove the obstacle. 

4. If the city has been guilty of negligence, 
and in consequence a vessel has been obliged 
to cut her way out of the ice, the damages would 
be, 1st, the necessary expense incurred; 2d, rea- 
sonable damages for the delay; 3d, the dam- 
ages actually sustained by the vessel. But no 
damages can be given for injuries sustained in 
doing anything not warranted by skill and pru- 
dence. 

This was an action on the case by Dwight 
Scott, owner of the propeller S. D. Caldwell, 
for damages caused by the neglect to open 
a bridge across the Chicago river, on account 
of which the propeller was frozen in, and de- 
layed and damaged. 

H. F. Waite, for plaintiff. 

5. A. Goodwin, for defendant 

DRUMMOND, District Judge (charging 
jury). On the afternoon of the 31st day of 
December, 1863, the propeller S. D. Caldwell, 
of which the plaintiff is the owner, having 
had some repairs made in the dock of Doolit- 
tle & Olcott, on the south branch of the Chi- 
cago river, was proceeding down the river, 
stern foremost, with the purpose of going to 
Milwaukee, to carry out a contract made by 
the propeller to run between that port and 
Grand Haven, Michigan. There was consid- 
erable ice in the river at the time, which, 
though impeding the progress of the propel- 

I [Reported by Josiah H. Bissell, Esq., and 
here reprinted i>y permission.] 



ler, did not prevent her from making her 
way somewhat slowly down the river. 

Having reached the Madison street bridge, 
she gave the usual notice by whistle of her 
approach. The bridge tender and assistant 
were absent. On the return of the latter, 
he made some efforts, with the aid of others, 
to open the draw, but failed, owing, as it 
seems, to some snow and ice, or other obsta- 
cle getting in between the moving and sta- 
tionary part of the bridge. The weather was 
becoming cold and the following day, the 1st 
of January, 1864, was of unexampled severi- 
ty; so that some of the persons engaged in 
trying to open the bridge on that day had 
their hands and feet more or less frozen. The 
bridge tender returned on the 2d of January, 
and the next day they succeeded in opening 
the bridge and the propeller passed through. 
But in the meantime the cold had so much in- 
creased and strengthened the ice, that after 
winding and trying with her bow, which was 
cased in iron, to force her way through, the 
propeller, after some days of trial, relin- 
quished the attempt to go out in that way, 
and a contract was made with some parties, 
at a large expense, to cut the ice, by means 
of which, at length, on the 16th day of Jan- 
uary, the propeUer was enabled to proceed 
into the lake and to Milwaukee, where she 
arrived on the. same day. In trying to go 
through the ice in the river, the propeller 
sustained considerable damage, and for this, 
the delay, and the additional expense, the ac- 
tion is brought against the city. 

The only material fact controverted, is as 
to the notice given to the city authorities on 
the 30th of December. It is claimed on the 
part of the propeller that on that day notice 
was given to the proper persons that the pro- 
peller would pass down the river on the fol- 
lowing day. This is denied by the city, and 
it is contended that no such notice was given. 
The only aspect in which this fact is of im- 
portance, is the bearing it may have on the 
question of care and diligence of the city un- 
der the circumstances; because, if notice 
were actually given on the day before, it was 
the duty of tlie city authorities to take meas- 
ures immediately to remove any obstacle 
which, upon inspection, might appear to be in 
the way of opening the bridge; whereas, if 
no notice were given, as navigation in the 
south branch was generally closed for the 
season, the same degree of preparation might 
not be expected on the part of the bridge 
tender. But in any event, it was the duty of 
the city, upon the approach of the propeller, 
to use all proper and reasonable efforts to 
open the bridge, looking at the circumstances 
as they existed at the time. 

The Chicago river is a public navigable 
highway, and vessels have the right to pass 
up and down, without unnecessary detention; 
and consequently the propeller S. D. Caldwell 
had the right to go down the river at the 
time mentioned. But the right of navigation 
does not take away the right of crossing the 
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river, and it must be considered settled that 
the city has the power to construct bridges 
for the purpose of crossing, provided the 
bridges are so constructed and maintained as 
not materially or unnecessarily to obstruct 
navigation. The two rights co-exist, and 
■each one must be construed with reference 
to the other, precisely as we qualify the 
right to travel along a street by the right to 
<jross it. The navigator must yield something 
to the foot passenger, just as the latter must 
yield something to the navigator. 

Generally, and perhaps with reason, the 
navigator has the preference on the Chicago 
river, as he is permitted to pass at once, 
while foot passengei-s and vehicles are con- 
stantly being stopped in the season of naviga- 
tion, in their efforts to cross the bridges. 

It follows, from what has been said, that 
the Madison street bridge was properly there, 
and the only question in this part of the ease 
is: Was everything done that under the cir- 
cumstances ought to have been done by the 
■city authorities to enable the propeller to pass 
through the bridge? 

There is no serious objection made to the 
construction of the bridge, which was what 
is termed an iron bridge, and moved upon 
what is called a turn-table on a pier in the 
middle of the river. The main complaint on 
the part of the plaintiff is that proper pre- 
cautions were not taken by the bridge tender, 
and that the necessary -assistance was not 
there at the time. 

Whether this complaint is well founded, 
must be determined by the light of the facts 
found to exist when the application was made 
to pass the bridge. If notice were given the 
previous day, then, so far as it was practica- 
ble, the proper efforts should have already 
been made; if no notice were given till the 
whistle sounded, then the proper efforts 
should have been made as soon as prac- 
ticable thereafter. It may be assumed that 
at the time notice was received, consid- 
ering the season of the year, the ice in the 
river, the non-passage of vessels for some 
■ days through the bridge, the same degree of 
vigilance could scarcely be looked for as in 
the midst of the season of navigation; but, 
making due allowance for this difference, 
there ought to have been the same exertions 
made as .at any other time. But of course 
the jury will take into consideration the state 
of the weather. For example, while it was 
the duty of the city to keep the bridge in a 
condition to be turned, when steamers or 
vessels could pass up or down the river, still 
it is one of the incidents of a bridge so con- 
structed that snow and ice may occasionally 
interrupt the movement, and if, by a sudden 
change of weather, ice should form so as to 
obstruct the turning, all that could be re- 
quired would.be the use of every reasonable 
effort, as soon as practicable, to remove the 
obstacle. I think every exertion should have 



been made that, under the circumstances, 
was practicable, to allow the propeller to pass 
that night. 

The question is not precisely, whether those 
there did what they could, but is rather, 
whether there was the necessary and compe- 
tent assistance there at the time, and wheth- 
er, if it had been and proper exertions made, 
the result would have been the same. The 
probability seems to be that if the propeller 
had got through the bridge immediately, she 
would have reached the mouth of the river 
that night If it was not practicable to open 
the bridge that night, was everything done 
that could in reason be done on the next day 
and the following day to accomplish it? The 
cold was intense on the first of January, and 
the evidence shows that it was with difficulty 
that men could work in the open air, and yet 
what could be done ought to have been done. 

On the whole, I shall leave it to be decided 
by the jury whether the city authorities did 
all that was required of them, all that skill 
and diligence could effect, to accomplish what 
the propeller demanded, viz: the opening of 
the Madison street bridge in order that she 
might pass down the river as soon as pos- 
sible. 

If the city in all respects performed its 
duty, then the plaintiff cannot recover,- but if 
it was guilty of neglect, and in consequence 
thereof the plaintiff has sustained damage, 
then the city may be held responsible for the 
loss. If you shall find that the city was 
guilty of a neglect of duty, and that the 
plaintiff has thereby suffered damage, the 
next question is as to the amount of the dam- 
ages. These would be,— in ease the jury find 
for the plaintiff: 

1. The necessary expense paid by him in 
cutting the propeller out. Though a larger 
amount was originally agreed on, yet the 
sum actually paid was §600. 

2. The value in the nature of demurrage of 
the propeller while necessarily detained by 
the act of the defendant, and in such a man- 
ner as fully to indemnify the plaintiff for any 
loss sustained by him in consequence of such 
detention. 

3. The damage that the propeller actually 
suffered through the neglect of the city au- 
thorities. But the jury should not give any- 
thing for injury received in doing what skill 
and prudence would not warrant the pro- 
peller to do. For example, if ,the propeller 
persisted in forcing her way through the ice 
longer than skUl and prudence would justify, 
before the contract for cutting the ice was 
made, then for such injury compensation 
should not be given. But it is for the jury to 
determine how far the damage done to the 
propeller was the result of want of skill or 
prudence on the part of the propeller and how 
far it was the result of the fault of the citj- 
authorities. 

-Verdict for plaintiff. 
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SCOTT et al. v. The CLARA E. BERGEN, i 

District Court, D. South Carolina. June 23, 

18S2. 

Admikalty — Salvage — Amount — Basis of Al- 
lowance. 
[1. The schooner B., loaded with a cargo of 
iron rails, ran hard aground on a sand bar on 
the side of a narrow channel near the entrance 
to Charleston Harbor, at nearly high tide. She 
lay in a position of actual danger, which was 
likely to be very greatly increased by the sud- 
den changes of wind and weather to which the 
locality was subject, and the state of the tide 
allowed a very short time for getting her off 
before the ebb. The steamer P. and a tug, see- 
ing the situation of the B., went promptly to 
hfT assistance, and, by their combined efforts, — 
the aid of botli being necessary, in order to ex- 
ert force in the proper direction,— pulled the B. 
off the shoal without material injury. The 
steamer and tug incurred some risk, but not 
much. The time occupied was about an hour. 
The value of the B. and cargo was $38,000; 
and of the steamer and her cargo, and the tug, 
S44.000. Held, that $1,200 was a proper com- 
pensation for the salvage service rendered by 
the steamer and tug.] 

[2. Allowances for salvage services, being de- 
pendent wholly on success, and the encourage- 
ment of such services being of high importance 
to commerce, are based, not on the principle of 
quantum meruit, but on the benefit conferred 
on the owners of the salved property, and should 
be awarded with such hberality as to give a 
proper encouragement to their rendition.] 

[This was a libel for salvage by Dominiek 
Boyle, master of the steam tug Jacob Bran- 
dow, for himself and owners, officers, etc., of 
the tug, and Richard Scott, master of the 
steamer Planter, for himself and owners, offi- 
cers, etc., of the steamer, against the sdiooner 
Clai-a E. Bergen and cargo.] 

A. J. Magrath, for libelants. 

A, T. Smythe, for The Clara E. Bergen. 

Brawley & Barnwell, for cargo. 

BRYAN, District Judge. There is no ques- 
tion in this case that a salvage service has 
been rendered. The only question is one of 
degree, and the measm-e of compensation. In 
the apt language of Judge Lowell, where the 
vessel (as in this case) "is in actual or appar- 
ent danger, or her position or condition is 
such that she may probably soon be in dan- 
ger, and the master acts, and permits others 
to act, upon that supposition, it would reqxiire 
a strong case of mistake on his pait to reduce 
the service to somethmg less than a salvage 
service." The M, B. Stetson [Case No. 9,363]. 
A vessel on shore, on a sand bar, at the mouth 
of any one of our harbors on this coast, what- 
ever the weather at the time of getting 
aground, is in a position of intrinsic danger,— 
if not at the very time, probably soon will be. 
The position is one of danger, essentially. 
But the schooner in this ease, from the circum- 
stances when she went ashore, the time of the 
tide, and the strength and direction of the 
wind, made her condition one of actual dan- 
ger, and exposed to even greater and imcer- 

1 [Not previously reported.] 



tain danger. She was driven ashore with all 
sails set, with a full spread of canvass, under 
a fairly fresh breeze, and with a cargo of iron, 
which gave the greatest momentum to her 
progress and aggression on the shore; and, to 
make the matter the worst possible for her. 
she took the ground nearly at top of the tide, 
and was imder the pressure of nearly all her 
sails, till high water, carrying her still fartlier 
on the shore. 

Under these circumstances, the time for a 
successful relief to her was limited, if she was 
to be pulled ofiC without loss of any portion 
of her cargo. The delay of an hour or more 
would have rendered any attempt hopeless. 
The oppoilunity unimproved would have com- 
pelled a delay of 12 hom:s, or waiting till the 
coming round of another high tide, at mid- 
night, and exposure to all the chances in- 
volved in such delay. Another controlling 
element, resulting from her position and the 
inevitable action of tide and wind, was that 
no one vessel could possibly have relieved her, 
for no one vessel could have been held up or 
kept in position, which was absolutely neces- 
sary for a straight pull, or direct application 
of force. One vessel, tug or steamer, would 
have been swept out of line by wind and tide, 
and her force spent in an oblique direction, 
and to no good purpose, if not positively harm- 
ful. How hard she was agi-ound, and the dif- 
ficulty of her extrication under the best pos- 
sible conditions, are manifested by the histoi-y 
of the attempts to relieve hei*. At high water 
the first effort at relief was made by a small 
tug, of large power for her size,— the Royal 
Arch. It ended in a failure, and the parting 
of her hawser; she could not hold up. In the 
second and successful effort, made by the li- 
belant, the hawser of the schooner was part- 
ed, as also the hawser of the tug Brandow. Tlie 
schooner was most fortunate in her rescue; 
the two vessels coming together almost at the 
same time, and such time of tide as to render 
their combined forces properly effective, and 
in fact successful. They aixived half an hour 
after the ebb tide set in, and sooner than 
any aid could have been supplied by means 
of any message sent to the city by the captain 
of the schooner. 

The captain, in his testimony, stated that 
be depended upon a tug and lighterage, if he 
did not get ofC at high tide. He did not 
get off at high water, and, as has been seen, 
could not have been taken off by any one 
vessel. The tug Morgan (Chai-les P. Hard, 
master), which, it appears in evidence, went 
down in the afternoon, could have done noth- 
mg of herself, and additional aid could not 
have been procm-ed, of tug or steamer, under 
an hour or more, especially if a flat was to 
have accompanied the additional tug for the 
purpose of lighterage. I think it will be con- 
ceded, in the hght of what did happen when, 
at the first moment, the efforts were made to 
get her off, that, after the falling of the tide 
for an hour, no force that could have been put 
upon the schooner could have taken her off. 
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and no hawser could have "borne the strain 
necessary to move her. Lighterage then, or 
jettison of the cargo, would have been the 
only remedies; and upon this last, if need he, 
the captain was resolved (such was his sense 
of the danger of his position), if he had to 
throw over all his cargo to relieve his vessel. 
But, conceding that the process of lighterage 
could have been resorted to, yet it would have 
been resorted to, necessarily, mider untoward 
circumstances. Whilst the vessel was being 
lightened, and the tide at the same time was 
falling, the t^vo processes were going on to- 
gether; and it is not easy to say what portion 
of the cargo would have to be thrown over- 
board, or removed to the lighter, before cne 
vessel could have been relieved, even with the 
combined power of two vessels. From injury 
to the vessel by strain and thumping attending 
on delay (if nothing worse), and from tne loss, 
not easUy measured, by the process of jetti- 
son, and the cost of lighterage, if that process 
wei-e practicable, the schooner and her cargo 
were happily relieved, without appreciable 
loss or damage, by the timely and effective 
intei'position of the steamer Planter and the 
tug Jacob Brandow, the libelants in this case. 
"We have seen that the Bergen "vvas 
aground, and in a dangerous position. Was 
the salving service rendered to her without 
danger to them? A landsman might think 
so, if not positively instructed by facts, and 
the demonstration of experience. If the. 
pulling ofC a vessel from a shoal on the side 
of a narrow channel, where she was hard 
aground (which is salvage), could be con- 
founded with simple towage, then there 
would be no appreciable danger. Towage 
has to deal only with water,— its head winds, 
calms, tides, and currents. These are all, 
ordinarily, yielding elements. They offer no 
sharp, peremptory, abrupt resistance. The 
tenacious grip of the ground is in contrast 
with the soft clasp of the watery element,— 
its loose embrace and slippeiy hold. To con- 
found the two involves a confusion of ideas, 
an abuse of language, and a denial of justice. 
They are different in essence, incidents, and 
consequences, as in the principles that gov- 
ern them, as set forth and sanctioned by the 
autliority of the books, in decided cases, in 
unbroken succession. In no ease stronger 
than in this could the difference between 
them have been more forcibly and striking- 
ly illustrated. No less than three hawsers 
were, snapped in the attempt to loosen the 
hold of the schooner on the land. Any one 
of these hawsers would have towed this 
vessel, or one twice her size, if afloat, from 
the bar to the city, without danger or diffi- 
culty. This is done every day in the year. 
But this sudden snapping of hawsers (not to 
be foreseen or provided against) involves the 
danger of their entanglement in the wheels 
or screw of the salving steamer or tug, and 
when more than one tug or steamer are 
employed in the salvage, may lead to col- 
lisions, which no forecast can anticipate, or 
21FED.CAS.— 52 
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skill guard against. This is a danger in- 
separable from such service, and cannot 
properly be ignored when the dangers to 
the salving service are to be taken into ac- 
count, and the measure of compensation to 
be passed upon. A retrospect of the cases 
tried in this forum for many years past wiU 
abundantly confirm this statement, and en- 
force this view. There was no danger to the 
salving steamer and tug, in the performance 
of their work, from lack of water. They 
could operate with entire safety and free- 
dom from all apprehension of taking bottom. 
The only possible, if not probable, danger, to 
the steamer and tug, arose out of the nar- 
rowness of the channel (swash channel), and 
the proximity of the shoal upon which the 
schooner lay to the jetties, and upon the 
revulsion upon parting of hawsers, being 
thrown upon the jetties. Whilst this danger, 
in the range of contingencies, could not be 
regarded as wholly imaginary, and not to 
be considered, yet it is rather remote to carry 
much weight with it. 

It must ever be borne in mind that the 
salvor depends wholly, for any compensation, 
upon success. If he fail,— never mind what 
his enterprise, labors, sacrifices, damage to 
property, or injury to person,- he can get 
nothing. All attempts, however costly, meri- 
torious, or praiseworthy, go for nothing. In 
the event of failure, he has to make his own 
repairs and pocket all losses, and he must 
give before he can get He must save be- 
fore he can ask to share what is saved. The 
owner, in fact and in law, can only be called 
upon to give to the salvor a portion of that 
very property which the salvor has saved 
for him; to restore only a portion of that 
which, but for the salvor, would have been 
lost to him. Thus it is the salvor who en- 
ables the owner to make the payment. And 
it must ever be remembered, also,— never 
mind what the injury to the salvor, in person 
or property; it may be double or ti'eble of 
the property saved,— he can only be remuner- 
ated so far as the property saved can re- 
munerate him. He has no personal claim 
against the owners. His only means of pay- 
ment is the propeity saved. And such is the 
appreciation of the services of the salvor, 
and benefit conferred upon the owner of the 
property saved, that the law regards the 
property saved as the property of the salvor, 
to the extent of the salvage service, mort- 
gages it to the salvor, puts him in posses- 
sion of it, and confirms and maintains his 
possession until the salvage is paid. It onlj- 
restores the ship and cargo to the owners up- 
on payment of the salvage, or ample security 
for the payment. The remuneration of the 
salvor, then, does not proceed chiefly (the 
opposite, rather) upon the principle of "pro 
opere et labore," but upon the benefit con- 
ferred upon the owners. This will be more 
clearly apprehended, as it is most striking- 
ly illustrated, in the case of derelict, or ves- 
sel abandoned at sea. The highest salvage 
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is given in case of a derelict, one-third to 
one-half heing the general rule. The ship 
may hare been abandoned in a gale, but it 
is not necessary that the salvors should have 
encountered a tempest, or hazarded life or 
property'-, in bringing the derelict into port. 
The foundation of this rule is, not that pro- 
ceeding upon work and labor, but upon bene- 
fit conferred, and doing that necessary to be 
done to secure the benefit to the owners. 
Heroic effort, the hazard of life and property, 
may enhance the service, exalt its chai-aeter, 
and increase the reward; but the remuneiu- 
tion, in general, is founded, and finds its jus- 
tiflcjition, in the fact of benefit in the rescue 
and return to the owners of property which, 
but for the interposition of the salvors, might 
have perished in the sea. The remunei'ation 
that results from mere labor and work ex- 
cludes all idea of danger to either partj'. 
Neither hazard to the property, or benefit 
conferred on the property, or danger to the 
person or property, of the person performing 
the work,— these elements do not enter into 
it and modify or measure the compensation. 
Towage belongs to this class. It ranks with 
drayage, or freight by sea or land; convey- 
ing a bale of cotton on a dray from the rail 
to the wharf, or a box of goods on the rail- 
road to Augusta or Columbia. The only 
thing paid for is conveyance,— the transpor- 
tation from one point to another,— without 
any reference to danger of person or prop- 
erty to either party. Such is the ordinary 
service, "pro opere et labore," of the towage 
of a vessel over the bar from our wharves, 
or the towage of a vessel (to save a tide in a 
calm or head wind) from over the bar to 
our wharves. 

At the risk of being tedious, and the fact of 
being somewhat episodical, I have tliought it 
necessary to dilate upon the distinction, be- 
tween sei*vices which depend for their com- 
pensation upon the rule of merit for work and 
labor done, and salvage services proper, which 
demand a return or reward based upon very 
difiCerent principles and considerations. I do 
so because I think it not a little necessary, 
and in full accoi-d and heaiiy sympathy with 
the timely, earnest, cogent, and enlightened 
remarks of Sir. Justice Hughes, of Virginia, 
expressed in the recent, very important case 
of The Sandringhara, as reported in the March 
number of the Federal Keporter (pages 572, 
573) for the year 1882 [volume 10]. The judge 
says: "It may be laid down as a cardinal 
principle of salvage that the rule of compen- 
sation to be allowed in any case must not only 
contemplate the labor and exertion and danger 
attending the particular enterprise, but must 
be so libpral. if the condition of the fund at 
disposal permit, as to attract public attention; 
the court looking not merely to the exact quan- 
tum of sei^vice performed, and its actual value, 
but to the general interests of navigation and 
commerce, which depend for protection upon 
services of this chaiucter. I have emphasized 
the latter feature of the policy of the law of 



salvage, because there is a growing complaint, 
among wreckers and salvors, that the admi- 
ralty courts of our Atlantic coast— more par- 
ticularly, those of Kew York— have, until quite 
recently, been disposed, for a long time, to 
ignore it, in their awards of salvage, and to 
confine themselves too much to the quantum 
meruit view of the value of salvage sei-vices. 
Whether the policy of the courts has been too 
resti'icted, or not, in this respect, it is not for 
me to say; but the fact is, whether resulting 
from this or other causes, that almost every 
wrecking company which has operated along 
the Atlantic seaboard for the last fifty years 
has ceased to exist. In this country we have 
no legislation having for its object the en- 
couragement of salvors, like the merchants' 
shipping act of Great Britain (17 & 18 Vict, 
e. 4, §§ 458 et seq.), and the duty of affording 
this encouragement devolves upon the admi- 
ralty coin-ts; and I think it is generally con- 
tended that unless these courts are more lib- 
eral in their awards of salvage than they were 
for a considei-able period, until recently, the 
business of wrecking, as an organized pursuit, 
conducted by reputable men, will soon be 
wholly abandoned. Certainly, if it be the pol- 
icy of the law and humanity for the courts to 
encourage, by liberal bounties, the rendering 
of aid to pei-sons and property in peril at sea, 
that encouragement ought not to be doled out 
so illiberally, as to destroy aU organized and 
reputable wrecking companies on our sea- 
board. I do not propose, in this case at bar, 
however, to make any violent departure from 
the policy of our American decisions. I think 
a more liberal policy has ah-eady been inaugu- 
i-ated in most of our courts, especially by the 
supreme court of the United States; its deci- 
sions in the case of The Comanche, 8 Wall. 
[75 U. S.] 448, and The Blackwall, 10 Wall. 
[77 U. S.] 1, being conspicuous pioneers in the 
line of a liberal policy. The recent eases in 
the English high court of admiralty of The 
Hebe, 4 Prob. Div. 217, and of The Craigs, 5 
Prob. Div. 186, indicate a liberalized policy in 
England, also." 

Let me add, in enforcement and development 
of these views, that it cannot be too often and 
emphatically repeated that commerce, the ship 
owner, the shipper, and the insurance compa- 
nies, cannot afford to be stingy in their deal- 
ings with salvors. They cannot consult their 
best and permanent interests, and an enlight- 
ened selfishness, but by the uniform practice 
of a wise liberality, which is in fact but a 
just recognition of the services rendered to 
them. It should not be regarded, truly consid- 
ered, as a bounty, but as the legitimate price 
and proper return for the benefit conferred. 
And such a return as will most certainly and 
inevitably secure and command the needed 
service, such as will stimulate enterprise, 
sharpen vigilance, intensify devotion, nerve 
the timid, provoke the selfish, appeal alike to 
all that is generous and sordid in human na- 
ture, most promptly and thoroughly, under all 
circumstances, to undertake and caiTy through 
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at wliatever expenses of hardship, sacrifice, 
and exposure, the vital saving work. 

But, to come directly to the case in hand. In 
the openmg of this opinion, I have stated that 
the only question Tvas one of measure and 
compensation. The nature of the service (sal- 
vage) is conceded. 

Let me now state and consider in detail all 
the several elements which go to determine 
the degree of the salvage and measure the 
compensation. 

1. Tbe degree of danger from which the 
property was rescued. We have already seen 
the danger to the salved vessel; that she was 
in actual danger, and in a position of indefi- 
nite danger. She grounded, under the pres- 
sure of a high wind, with all sails set, nearly 
at top of tide, on a shoal on the western side 
of a narrow channel (swash), from 4 to 5 miles 
from Charleston. I have already in this case, 
as in several others, stated my opinion, from 
my own experience, and from facts known to 
our community generally, and especially to 
all engaged in commerce, how full of danger 
such a position is, how sudden the change of 
wind and weather, how treacherous every 
smiling appearance, and what disaster lurks in 
the hidden, masked vicissitudes of a few hours, 
or even an hour. To be surprised by a squall 
or thunder storm, coming almost without 
warning from land or sea, and thrashed on the 
sands of these shoals, reveal a danger to all 
men, and are especially known to and keenly 
appreciated hy seamen, and by none more in- 
telligently and deeply than by the captain of 
the schooner Bergen, in this ease. 

2. The value of the property saved was, 

schooner and cargo, in all .?38,0CK),— schooner, 

■$11,000; cargo, ?27,000. The schooner was 

.saved with but a very slight damage, the 

loss of a portion of her false keel. , The dam- 
age to the cargo, which was of iron rails, 
there was none. It may be said, roundly, 
that the salvage of the vessel and cargo was 
complete. 

3. The risk incurred by the salvors in the 
performance of their work is such as. I have 
already stated, that growing out of possible 
collisions of salvage vessels, or the entangle- 
ment of the parted hawsers in the machinery 
of the steamer or tug. It was something, if 
not much. 

4. The value of the property employed in 
the salvage was, in all, $44,000,— the steamer 
Planter and her cargo of rice, ?30,000, and 
the tug Brandow, $14,000. The danger to 
which this property was exposed in the per- 
formance of this service we have already suffi- 
ciently considered. 

5. The skill exhibited was apt, and all that 
was needful, and commanded prompt and 
complete success. The steamer Planter, on 
her way from Georgetown, perceiving that 
the schooner was aground and in distress,, im- 
mediately proceeded to her rescue. The tug 
Brandow, lying at her whai*f in Charleston 
with steam up, observing that, when in com- 
pany with other vessels, she alone stopped, 
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took for granted that she had grotmded, and 
without any delay steamed down to relieve 
her. . And the steamer and the tug, arriving 
at the schooner almost at the same time, join- 
ed their forces, and each playing their several 
and most effective part, by IJieir united effort, 
with the use of their owti and the schoon- 
er's hawsers hauled her off from the shoal. 
They were both necessary to the achievement 
of success. The steamer applied the power, 
and the tug, as we have seen, rendered that 
power most effective, and which alone was 
sufficient for success. 

6. The service of hauhng the schooner ofE 
the shoal was the real and only substantial 
service rendered, and occupied about half an 
hour or so, and the whole service about an 
hour. 

It is stated by the libelants that they ac- 
companied the schooner up to the city. If so, 
it was in point of fact wholly unnecessary. 
When extricated from the shoal and once 
afloat, she was perfectly capable of taking 
care of herself, and did take cai-e of hei-self. 
She sailed up to the city immediately upon 
getting afloat. Her imprisonment- was her 
only difficulty. Upon this full review of the 
facts and principles involved in this case, 
while it cannot be doubted that a meritorious 
salvage service has been rendered, and all 
that was done was faithfully done, without 
imputation of imfaimess in any regard, and 
with such skill and labor as were apt and nec- 
essary to the success of the sei-vice, it will 
be admitted that the salvage was not one of 
high degree. There were wanting, as not 
needed, some of the elements that most en- 
hance the degi'ee of the salvage, and most 
contribute to its largest rewards. 

In the endeavor to anive at a sound conclu- 
sion, just to both parties, and moderate as to 
either, always a matter of difficxilty, I have 
taken special advisement from the case of 
The M. B. Stetson [Case No. 9,363]. That was 
the case of a brig driven ashore in a gale 
of wind in the- harbor of Boston. She was 
relieved by one vessel, a powerful tug, valueid 
at ?18,000, which "diagged the brig off the 
shore in 15 or 20 minutes, with some aid f rota 
her own crew, who heaved np on the poit 
chain." In this case Judge Lowell, one of the 
soundest and most discriminating of judges, 
gave ?1,500, nearly 5 per cent, upon the 
amount saved, and the salvage in that case 
was almost perfect as to cargo and vessel, and 
entirely so as to the cargo. It is most material 
to observe that the cargo of the brig was su- 
gar, and the danger apprehended, as to both 
cargo and vessel, was damage, and not de- 
sti-uction, and in case the bark had sprung 
a leak, the damage to the sugar must have 
been serious. It is also material to observe 
that the vessel in this case was driven ashore 
in a gale of wind, and was assisted while the 
gale was still blowing. And it is pertinent 
to note that, immediately after the brig was 
relieved, the gale began to moderate, and be- 
fore high water it had become comparatively 
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calm. As in the case at bar, the weather suc- 
ceeding the salvage was good. And as il- 
lustrating the point of danger to the salving 
vessel, the judge remarks: "Neither was dan- 
ger to the tug very considerable. There was 
some danger, undoubtedly arising from the 
liigh pressure of steam necessary to be used, 
and if this strain should break the machinery', 
there would be great danger, but this was not 
probable." This special danger, here stated 
by the judge, is additional to that heretofore 
stated by me in the course of this opinion, 
namely, that gi'owing out of the parting of 
hawsers, and their probable entanglement 
with the screw of the tug or the wheels of 
the steamer, and also, when two vessels are 
employed in the service, as in the case in 
hand, the quite probable danger of collisions. 
After the fullest and most careful considera- 
tion of the facts in this case, and in the light 
of the principles herein set forth, I have 
reached the conclusion that the respondents, 
as a moderate and reasonable compensation, 
shall pay to the libelants the sum of $1,200; 
and it is so ordered and decreed. 
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Case Wo. 13,5S7. 

SCOTT et al. v. CLINTON & S. E. CO. 

[6 Biss. 529; i 8 Chi. Leg. News, 210.] 

Circuit Court, S. D. Illinois. March, 1876. 

Removal of Causes — Proper Term — Certiorari 

— Persoxai, Pbopebtx— Rolling Stock 

OF Railroad. 

1. The existence of a suit by stockholders of 
a railroad company, and even possession by 
trustees under the order of the state court 
therein, do not affect the right to remove into 
the federal court a suit brought by bondhold- 
ers under a deed of trust, which is paramount 
to the rights of the stockholders; and the pos- 
session must follow into the federal court, 

2. The provision in the Illinois constitution ot 
1870, that the rolling stock of a railroad com- 
pany shall be deemed personal property, does 
not change the rule that a mortgage made by 
the company, covering all after-acquired prop- 
erty, includes such acquired rolling stock, if 
obtained before the rights of execution credit- 
ors attach. 

rCited in Hamlin v. Jerrard, 72 Me. 75; Wil- 
liamson V. New Jersey Southern R. Co., 29 
N. J. Eq. 326.] 

3. The term at which a cause could be first 
tried, within the meaning of section 3, of the 
act of March 3, 1875 [18 Stat. 471], is the term 
at which the issues are first made up, the party 
applying for removal not having been guiltj' of 
negligence. 

[Cited in Michigan Central R. Co. v. Andes 
Ins. Co., Case No. 9.526; Chester v. Well- 
ford, Id. 2,662; Whitehouse v. Continental 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



Fire Ins. Co., 2 Fed. 499; Public Grain & 
Stock Exchange v. W. U. Tel. Co., 16 Fed. 
291; National Bank of Clinton, Iowa, v. 
Dorset Pipe & Paving Co., 20 Fed. 708; 
Wilkinson v, Delaware, L. & W. R. Co., 22 
Fed. 355.1 

[Cited in Eldred v. Becker, 60 Wis. 45, 18 
N. W. 643; First Nat. Bank of Wausau v. 
Conway, 67 Wis. 218, 30 N. W. 218; New 
York Warehouse & S. Co. v. Loomis, 122 
Mass. 432; Phoenix Life Ins, Co. v, Saettel, 
33 Ohio St. 282.] 

4. A certiorari is not necessary where the rec- 
ord of the state court is already before the fed- 
eral court. 

[Cited in Stone v. Sargent, 129 Mass. 507.] 

[5. Cited in Sharpe v. Gutcher, 74 Ind. 364. 
to the point that, after application for removal 
is properly made, the jurisdiction of the state 
court is transferred to the federal courts, and 
the state court can do nothing more with the 
same except to perfect the removel. Any other 
acts of the state court thereafter are coram 
non judice and void.] 

[This was a suit by Thomas A. Scott and 
others, trustees, against tlie Clinton & Spring- 
field Railroad Company.] 

This cause, originally instituted in the cir- 
cuit court of McLean county, Illinois, was re- 
moved to the circuit court of the United States 
for the Southern district of Illinois, in Decem- 
ber, 1875, unaer the act of congress of ISIarch 
3, 1875, and a motion having been made by 
Henry Crawford on behalf of the respondents 
to sti'ike the record from the files, and TREAT, 
District Judge, having intimated a desire ta 
have the opinion of DRUMMOND, Circuit 
Judge, upon the question, the motion was ar- 
gued before Judge DRUMMOND, February 14, 
1876, by Mr. CiUwford for the motion, and R. 
Biddle Roberts, of Chicago, for the plaintiffs,^ 
contra. 

DRUMMOND, Circuit Judge, having inti- 
mated an opinion, and TREAT, District Judge, 
concurring, an order was entered at Spring- 
field on the 15th of February, taking jm-isdic- 
tion of the case, and requiring the defendants 
to answer. 

Subsequently an application was made to the 
court, praying them to rescind the order taking 
jurisdiction of the case, and the court allowed 
the same to be heard, and on March 8, 1876,. 
it was re-ai'gued. 

Lawrence Weldon, for motion to remand. 
R. Biddle Roberts and Robert E. Williams, 
contra. 



DRUMMOND, Circuit Judge. This was a 
siait originally brought iu the circuit court of 
McLean county, and which has been i*emoved 
from that court to this court tmder the act of 
congress of March 3, 1875. At the time tlie 
application was made to the state court for 
the removal of the cause, there was also pend- 
ing in the circuit court of McLean county a 
bill filed by one Kelly for himself and otha's 
as stockholders of the railroad company, against 
the company and the directors, in which the 
latter were charged with certain wrongful acts. 
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to tlie injury of the stockholders, among which 
■was one that the directors were interested in 
a company known as the Morgan Improve- 
ment Company, which had conti-acted to con- 
struct the raih^oad, upon which contiaet the 
directors had realized large profits, and it was 
claimed that these profits should inure to the 
benefit of the company. That case had gone 
to a decree, which was afiirmed hj the supreme 
coxu-t of the state, and all the questions in the 
case appear to have been settled except the 
taking of an account. 

The plaintiffs in this suit are trustees and 
bondholders under a certain deed of trust giv- 
en by the railroad company to secure bonds 
which had been issued for the construction of 
the railroad, and which it is not controverted 
were pai'amoiont to any claims which might 
exist on the part of the plaintiffs in the Kelly 
case, upon the property of the road, or upon 
in'ofits that might be realized upon any con- 
tract made by the directors, and which might 
inure to the company. 

The state com*t had appointed a receiver in 
the Kelly case, who, in August last, had been 
supa'seded by the appohitment of two of the 
plaintiffs in this case, Scott and Jewett, as 
trustees, under the deed of trust, the receiver 
being required to deliver to them all the prop- 
erty held by him as receiver. The trustees 
were restrained from selling the property until 
the further order of the court, but were to 
receive and hold it, and operate the road, un- 
der the powers vested in them by the deed of 
trust, and they were to retain, use and operate 
the road until the further order of the court, 
or until discharged from their trust accordmg 
to law. 

At the same time an order precisely similar 
was made by the state court in this ease, so 
that Scott and Jewett had possession of the 
road, and were operating it as trustees under 
the deed of trust (which authorized them in a 
cei-tain contingency so to do), and in conform- 
ity with the order of the state court. 

This being the condition of the two cases, 
and a record of this case being filed in this 
court, a motion is made, the effect of which 
is to remand the cause to the state court — 
Fii-st, for the reason that at the time the ap- 
plication was made foi a removal, the order 
made m August in the Kelly case so operated 
upon the property that it was still in the cus- 
tody of the state court, in the hands of the 
trustees, as quasi receivers; and second, be- 
cause the petition filed by the plaintiffs in 
tills case for the removal of the ease was not 
in apt time. No objection is made to the suf- 
ficiency of the petition, or of the bond given 
in the state court, and there is no controversy 
but that the plaintiffs in this case and the de- 
fendants were citizens of different states, and 
so that the caiise as to citizenship was remov- 
able. 

As to the first objection. The suit in the Kel- 
ly case was a controversy in relation to the 
property confessedly subordinate to any rights 
existing on the part of the trustees and bond- 



holders under the deed of trust, the plaintiffs 
in this case. The controversy existing in the 
Kelly case was substantially settled when the 
application was made for removal in this case. 
That case did not claim to interfere with the 
rights of any of the bondholders, or of the 
trustees representing them. This, then, was a 
controversy at the time the application was 
made, wholly between citizens of different 
states. Did the order made in August by the 
state court in the Kelly case, tumhig the prop- 
erty over to the trustees as custodians, to hold 
and operate the road under the deed of trust, 
prevent the removal of this cause? It is to be 
observed that that order was in no respect dif- 
ferent from that made in this case by the state 
court,* the property, therefore, was just as 
much in the possession and control of the trus- 
tees in this case as in the Kelly case, and 
when the case is removed to this court, if by 
law that can be done, it necessarily brings 
with it the order made by the state court trans- 
ferring the property to the trustees in this case, 
and the order certainly is just as binding and 
conclusive upon the rights of parties in this 
case; and the question is, whether the court 
cannot look into the real controversies existing 
in the two cases, for the purpose of detei-min- 
ing whether or not the order made by the state 
court in the Kelly case could prevent the re- 
moval of this ease. 

It is manifest tiat the order in both cases 
was made because the deed of trust authorized, 
undOT certain circumstances, the trustees to 
take possession of the property. It is not dis- 
puted but that the circumstances authorizing 
such possession under the deed of trust had 
occurred, and that, independent of the order 
of the court, the trustees had a right, according 
to the terms of the deed of trust, to take pos- 
session of the property. 

The effect, then, of the order made in each 
case, was to put the trustees in possession un- 
der the deed of trust, and because there was a 
litigation pending, affecting the property in the 
two cases, to make the trustees subject, to 
some extent at least, to the control of the court 
But it seems to me that when we are consid- 
ering a question of jurisdiction, and whether or 
not these parties in an independent suit, seek- 
ing different relief, can be prevented from ex- 
ercising an undoubted right under the act of 
congress, we can look to the real status of the 
two cases to determine whether this is an in- 
superable obstacle to the removal of the cause. 

A receiver had been appointed in the Kelly 
case. That receiver had been removed be- 
cause, it is to be presumed, the court deemed 
the trustees, under the circumstances, the 
proper custodians of the property. In fact, it 
seems to be conceded that the Kelly case was 
not one where a receiver should have been 
appointed. It may be regarded, therefore, 
only a possession of the trustees, so far as the 
court was concerned, for the purpose of ex- 
ercising a certain control over the property, 
so as to protect the rights of all parties. Now 
what rights have any of the parties in the 
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Kelly ease, as compared with the plaintifics in 
this case? 

In this case their rights are paramount. 
This is a distinct and separate controversy, 
with which the Kelly case has nothing to do. 
All serious questions in that litigation have 
been settled by the opinion of the supreme 
court of the state; thej'' do not interfere with 
the controversy in this case, and as to the 
possession of the property, that is substan- 
tially under the authority of the deed of trust 
to which these plaintiffs are parties, and 
under which it is their duty to take posses- 
sion and operate the road in the interests of 
the bond-holdere, whom the trustees repre- 
sent. And certainly, as already mentioned, 
the effect of the order of the state court, so 
far as it can have any upon the right of 
removal, is just as sti'ong, and places just as 
effectually the property in the iiossession of 
the trustees in this case, as it does in the 
Kelly case. 

A priority of equity and of right must give 
this court a paramount conti'ol oyer the prop- 
erty, where the case is removed, as we think 
it can be, from the state to the federal court. 
It follows, therefore, that the control of tlie 
state court over the property in the Kelly 
ease, as against the trustees in this case, and 
the parties and interests they represent, is 
little more tliau nominal, and if the tnistees 
are called on by the state court, it would be 
sufiieient to answer that they are subject to 
the terms of the deed of trust, and to the 
ordei-s of this court in this case, at least to 
the extent and priorities of the interests the 
trustees represent. 

It is said, however, that there is, or may be, 
a large amount of property not covered by 
the mortgage or deeds of trust, and therefore 
not subject to the claims of the bondholdei-s 
represented in the mortgage. 

There seems to be considerable misappre- 
hension as to the effect of the provision in 
the constitution of 3870 in this state, which 
declares that the rolling stock and other mov- 
able property of railroads shall be personal 
property. I do not understand that this 
changes the rule of equity which the supreme 
court of the United States declared in the 
case of Pennock v. Coe, 23 How. [G4 U. S.] 
117, to the effect that whenever a mortjjage 
is made by a railroad company to secure 
bonds, and the mortgage includes all present 
and after-acquired propeily, as soon as the 
property is acquired, the mortgage opei*ates 
upon it. In other words, it seizes the prop- 
erty or operates on it by way of estoppel as 
soon as it comes into existence, and is in pos- 
session of the mortgagor, and the mortgagees, 
under such circumstances, have a prior equi- 
ty to the claims of creditors obtaining judg- 
ments and executions after the property is 
thus acquired and placed in possession of 
the mortgagor. That was a ease of locomo- 
tives and rolling stock which had been pur- 
chased by the mortgagor long after the mort- 
gage was executed, and of which the mort- 



gagor had acquired possession prior to the 
obtaining of judgments by the pailies who 
sought to make them available for the pay- 
ment of their debts. 

That principle has been adhered to in the 
case of Dunham v. Cincinnati, P. & 0. R. Co., 
1 Wall. [68 U. S.] 254, and also in the case 
of Galveston R. Co. v. Cowdrey, 11 Wall. [7S 
U. S.] 459, and must be considered as the set- 
tled law of the federal courts upon that sub- 
ject, so that all property that was acquired in 
this case by the railroad company, the deeds 
of trust having expressly declared that it was 
given for all the property then in possession 
of the railroad, or thei'eafter to be acquired, 
was covered by the deed of trust, and the 
mortgagees have a superior equity as against 
all parties who, at the time that any after- 
acquired property came into possession of 
the railroad company, had not an inchoate or 
jterfect lien upon the same. 

The principles declared in the case of Pen- 
nock V. Coe [supra] and other cases referred 
to in the supreme court of the United States, 
directly apply in this case. I do not under- 
stand that it makes any difference whether 
the property is real or personal. It is true 
that we have, as a sort of necessity of the 
case, and yielding, to" some extent, to the 
statute of this state, where supplies and ma- 
terials have been furnished to a railroad, and 
the diligence required by the statute has been 
used by the creditors to enforce their claims 
within six months, allowed the payment of 
those claims, which, perhaps, is stretching the 
principle referred to as decided by the su- 
preme court beyond its legitimate operation. 

Then, as to the second objection, that the 
application was not made in time: The third 
section of the act of 1875, declares that a 
party seeking a removal from the state to the 
federal court, shall make and file a petition m 
the suit in the state court, before or at the 
term at which said cause could be first tried, 
and before the ti-ial thereof. 

It is objected, that as more than a tenn 
elapsed from the time that this suit was 
pending in the state court before the applica- 
tion was made, therefore it w^as too late; and 
the question arises as to the true construction 
of this part of the third section of the act of 
1875. 

When is the term at which the cause could 
be first ti'ied. and when is it that it can be 
said to be before the trial thereof? Could 
this cause have been ti'ied or heard before this 
application was made? We are required to 
say, upon the facts as thej'^ appear in the 
record, that this cause could have been tried 
at a term before the application was made. 
In a case which was recently decided by me 
at Chicago, I held that where a cause was 
pending in the state court, being a bill in 
chanceiy, and where an answer had been 
filed and an issue thereou, and where it ap- 
peared that the cause could have been tried, 
but that by consent of both parties it had 
been continued over the term, the application 
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for removal came too late, for the cause was 
at issue and could have been heard, as it sat- 
isfactorily appeared, by the court, and there- 
fore the action of the parties in postponing 
it was neither an act of the law or of the 
court, and conseauently the application came 
too late. 

But in this case, there was not only no is- 
sue when the application was made, but there 
was no answer filed by the parties. It does 
not appear that there had been any su^ch 
negligence by those who made the applica- 
tion in this case, as to deprive them of the 
right which was clearly given by the act of 
1875. The object of this provision of the 
law was to prevent parties from mailing an 
application after the term when the cause 
could have been tried. 

Now, the catise cannot be heard imtil there 
is an issue; and in this case, therefore, it 
was not competent for the court to try the 
case, there being no issue before the court 
to ti-y. And, therefore, I think that within 
.the meaning of the law, a term had not 
elapsed during which the cause could have 
been heard. It is to be regretted, perhaps, 
that the language of the statute upon this 
subject is not more precise. It will be ob- 
served that is more especially applicable lit- 
erally to the trial of a case at law at "the 
term at which said cause could be first tried:" 
and it is often a matter of difGLculty to deter- 
mine what is the first term at which a chan- 
cery cause can be tried or heard. Whether 
the paiiiies seeking a removal could be guilty 
of such laches as to prevent it, although an 
issue had not been made up, and the cause 
might not be ripe for hearing, it is not nec- 
essary now to decide. It is sufficient that it 
does not affirmatively appear in this case, up- 
on inspection of the record, that such laches 
existed on the part of these plaintifEs. Nei- 
ther is it necessary to decide whether it is 
competent for this court to hear evidence on 
that point outside of the record. It is suffi- 
cient for us to decide the case as it exists 
before us. 

We think that this is a controversy between 
citizens of different states, and that the ap- 
plication was made for removal at or before 
the term at which the cause could be first 
heard, and that, therefore, it is properly re- 
moved to this court. 

The only object of a certiorari, upon which 
stress is sometimes laid, is to bring the rec- 
ord from the state into the federal court. 

The act of 1875 provides for the issue of 
that writ by the federal court, in cases with- 
in the terms of the act, and gives the federal 
court power to enforce the writ. But here 
the record itself of the state court is before 
lis, and the issue of a certiorari would there- 
fore be a useless act. 

The motion to remand is overruled. 
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Case "No. 1S,528. 

SCOTT et al. v. The DICK KEYES et al. 

RILEY et al. v. The YORKTOWN NO. 2 
et al. 

[1 Bond, 164.] 1 

District Court, S. D. Ohio. Dec. Term, 1857.2 

CONTBACTS— COSSTRUCTIOS — PAltOL EVIDENCE. 

1. A contract, made between the masters of 
two steamboats, providing for the exchange of 
certain barges, and stipulating, among other 
things, that the two boats "shall have the use 
of each otiier's barge until such time as they 
can meet and exchange barges, without injury 
or loss to either party," must have a reasonable 
interpretation. Slight loss or inconvenience 
would not justify either in a refusal to ex- 
change; but each party is entitled to a reason- 
able time to make the necessary arrangements 
for an exchange. 

2. Where the intention of the parties is suf- 
ficiently apparent, from the terms of a written 
contract, and there is no ambiguity, either la- 
tent or patent, it is clearly inadmissible to give 
parol evidence in explanation of the agreement. 

[These were cross actions by John 0. Riley 
and others against the steamboat Yorktown 
No. 2 and others, arid by John Scott and 
John A. Duble, owners of the steamboat 
Yorktown No. 2, against the steamboat Dick 
Keyes and others.] 

Mills & Hoadly, for libelants. 
Lincoln, Smith & Wamock, for respond- 
ents. 

. LEAYITT, District Judge. The libel in 
this case asserts a claim for $560, against 
the steamboat Dick Keyes and its owners, 
for the hire of the barge Yorktown No. 2, 
belonging to the owners of the said steam- 
boat Yorktown 'No. 2, and also for $12, paid 
for repairs, under circumstances that will 
be hereafter noticed. In the second of the 
above cases, the libellants allege a claim, 
against the said steamboat Yorktown No. 2 
and its ownera, for the hire of the barge 
Damon, the property of the libellants, from 
January 21st to March 10, 1855, a period of 
forty-seven days, at $20 per day, amounting 
to $940, and also for an incidental charge of 
$40.70, The libels in these cases were filed 
on the same day; and by the agreement of 
the proctors on both sides they have been 
consolidated, and are submitted as one case, 
to be disposed of by one decree. 

It will not be necessary, in deciding the 
points arising in this controversy, to state 
specially the allegations of the libels and an- 
swers of these parties. The essential facts in 
evidence are, that on December 2, 1854, the 
said Scott and Duble were the owners, and 
the said Scott the master of the said steam- 
boat Yorktown No. 2, and also the owners 
of a barge used in connection with said boat, 
called the Yorktown No. 2. At that date, the 
said Jofm 0. Riley was the master, and a part 
owner, with the other persons named in the 

1 [Reported by Lewis H. Bond, Esq., and 
here reprinted by permission.] 

2 [Affirmed in Case No. 3,898.] 
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Jibel, of tlie steamboat Dick Keyes, and two 
bai-ges, called Damon and Pythias. The 
Yorktown No. 2 was a large hoat, oqxiipped 
and fitted out for the transportation of 
freight and passengers, and employed in navi- 
gating the Ohio and Mississippi rivers, be- 
tween Cincinnati and New Orleans, nsing the 
barge Yorktown No. 2 as a lighter and also 
for the carriage of freight The Dick Keyes 
was exclusively a freight boat, doing business 
between the places above named, and Tising 
the said two barges in tow in transferring 
freight. On the said 2d of December the 
said steamboats w'ere lying at Cincinnati, the 
Yorktown having its barge in possession, and 
one of the barges of the Dick Keyes being at 
Louisville, and the other at Paducah, in the 
state of Kentucky. On that day, the said 
Jolm C. Riley, as master of the Dick Keyes, 
executed a written agreement, as follows: 
"I, John C. Riley, for and in behalf of the 
steamboat Dick Keyes and owners, hereby 
obligate myself and said boat to pay to the 
order of the steamboat Yorktown No. 2 and 
ownei-s twenty dollars per day, for the use of 
the barge Yorktown No. 2, commencing this 
day, and continuing until such time as I shall 
deliver to them either of the barges, Damon 
or Pythias, in thorough repair and ready for 
business. It is then understood and agreed, 
that said steamboat Yorktown No. 2 and said 
steamboat Dick Keyes shall have the use of 
each other's barge until such time as they 
can meet and exchauge barges without injury 
or loss to either party. It is also further un- 
derstood, that should the steamboat York- 
town No. 2 not wish to use the barge belong- 
ing to the steamboat Dick Ksyes, that I will, 
for and in behalf of said steamboat Dick 
Keyes and owners, pay a fair remunei-ation 
for the use of the said barge, belonging to 
the steamboat Yorktown No. 2, until such 
time as I shall return it to the said boat and 
owners, in the same good order as received." 
In accordance with this agreement, the 
barge of the Yorktown was immediately de- 
livered to the master of the Dick Keyes, 
and soon after the boat, with said barge in 
tow, started for New Orleans. On the 29th 
or 30th of December, one of the barges of 
the Dick Keyes, the Damon, having been 
sent up the river for that purpose, was put 
into the possession of the master of the Yoi'k- 
town; and that boat, having taken on board 
a large cargo of lard in baiTels and tierces, 
and pork in boxes, and having the said barge 
Damon in tow, laden with some eighteen tons 
of oil-cake in bags, left Cincinnati for New 
Orleans the 31st of December, and arrived 
at the latter place the 16th or 17th of Janu- 
aiy, 1855. The Dick Keyes was lying at 
New Orleans when the Yorktown arrived, 
having reached there some time before. Im- 
mediately after the Yorktown landed at New 
Orleans the master of the Dick Keyes noti- 
fied the master of the Yorktown that he did 
not wish any longer to retain his barge, and 
requested an exchange of barges. This re- 



quest was not acceded to. for reasons which 
will be noticed hereafter. And on the 19th 
of Januaiy, the master of the Dick Keyes, 
not having freight for the Yorktown's barge, 
sent it to Algiei-s, opposite to New Orleans, 
and placed it in possession of a person there, 
under an agreement to pay seventj'-five cents 
per day for keeping it. On the same day, it 
appears, the Dick Keyes started for Cincin- 
nati. This was a day or a day and a half 
after the Yorktown arrived. After the Dick 
Keyes left New Orleans the master of the 
Yorktown, then expecting to get a full cai-go 
for his boat, loaded the barge Damon, with a 
quantity of bulk chaJk, for Cmcinnati. Failing 
to secure such a cargo as would justify tow- 
ing the barge to Cincinnati, he sent it across 
the river to Algiers, and left it in charge of 
the same pei-son who had the keeping of the 
Yorktown's barge, with instructions to re- 
tain it till fm-ther orders from him. On the 
10th of Jlarch following, the Dick Keyes re- 
turned to New Orleans. The Yorktown not 
I being there, the master of the Dick Keyes 
directed the chalk, which had been stored on 
the barge Damon, then lying at Algiers, to 
be transfeiTed to the barge of the Yorktown, 
lying at the same place. This was done at 
an expense of $40.70, which was paid by the 
master of the Dick Keyes, who then took pos- 
session of the Damon. 
I There is no controversy as to the claim 
i made by the owners of the Yorktown for the 
' hire of its barge from the 2d to the 31st of 
December. This claim of $580 was distinctly 
admitted by the master of the Dick Keyes 
when presented at New Orleans in January, 
and he requested a postponement of payment 
until the return of his boat to Cinciimati. 
It is also admitted in the libel of J. C. Riley 
and others, in one of the cases under consid- 
eration. The only question, therefore, before 
the court grows out of the claim of the own- 
ers of the Dick Keyes, for the use or hire of 
the barge Damon from the 21st of January 
to March 10, 1S55. As already noticed, they 
claim compensation for this period, being 
forty-seven days, at $20 per day, making 
$940, which, adding the claim of $40.70 for 
unlading the chalk, leaves a balance against 
the Yorktown's owners exceeding S400. For 
this sum a decree in favor of the ownei-s of 
the Dick Keyes is asked for. The right of 
the ownei-s of the Dick Keyes to recover any- 
thing depends mainly on the inquiry, wheth- 
er under the contract which has been noticed 
and the facts proved, the master of the York- 
town was bound to return the barge Damon 
on the 19th of January, when notified by the 
master of the Dick Keyes, at New Orleans, 
that he wished the barge to be delivered to 
him. The Circumstances under which this re- 
quest was made have been partially adverted 
to; but it is proper here to notice that the 
master of the Yorktown, in taking the large 
quantity of oil-cake on the barge, had signed 
a bill of lading in which it was specially 
agreed that the, oil-cake should remain on 
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"board for four days, if necessary, after ttie 
jirrival of the boat at New Orleans. This oil- 
cake, it appears, was intended for market 
in Europe; and the shipper, wishing to avoid, 
if possible, the heavy expense of its removal 
to a warehouse and thence to a vessel for 
shipment abroad, had caused the proviso just 
noticed to be inserted in the bill of lading, 
■expecting that within the four days named 
there would be a vessel in port to which the 
oil-cake could he directly removed without 
the expense of drayage, storage, etc The 
evidence shows, that within the four days the 
■oil-cake was shipped on a vessel for exporta- 
tion abroad. 

In reference to the written contract be- 
tween the parties for the exchange of barges, 
there would seem to be no difficulty in giving 
it an intelligent construction without refer- 
ence to any evidence by parol of facts or cir- 
■cumslances connected with its execution. The 
intention of the parties is sufficiently appar- 
■ent from the terms of the written agree- 
ment; and as there is no ambiguity, either 
latent or patent,- it is clearly inadmissible to 
^ive parol evidence in explanation or contra- 
diction of the agreement. It is one of the 
provisions of the contract that the two boats 
•'shall have the use of each other's barge un- 
til such time as thgy can meet and exchange 
barges without injury or loss to either par- 
ty" There is no other restriction or limita- 
tion as to the right to exchange except that 
which the parties have expressly stated. 
From the terms of the agreement, and the 
•circumstances existing when it was made, it 
is obvious that neither party considered it 
important to fix on any time or place where 
the exchange should be made; and they there- 
fore made the exchange to depend on the 
question whether it could be done "without 
injury or loss to either party." This clause 
must have a reasonable interpretation. The 
fact that some inconvenience or slight loss 
would result to one or both parties from an 
Hjxchango would not justify either in a refu- 
sal to exchange. Each party was entitled to 
41 reasonable time to make the necessary ar- 
rangements for an exchange. As already no- 
ticed, the Dick Keyes was at New Orleans 
:and nearly ready to leave when the York- 
town arrived; and the request for the ex- 
-change was made immediately after the ar- 
rival of the latter boat. The Keyes remained 
only a day or a day and a half after the ar- 
rival of the Yorktown, and having sent the 
Yorktown's barge to Algiers left port for Oin- 
'Cinnati. This did not allow a reasonable time 
to the master of the Yorktown to unlade and 
deliver the barge. It was clearly within the 
contemplation of the parties, in making the 
agreement for the exchange of barges, that 
they should be used in the transportation of 
freight; and it" is clearly implied, from the 
agreement, that a reasonable time should be 
allowed to either party to make the exchange. 
The facts show that it was impossible to de- 
liver the barge of the Dick Keyes immediate- 
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ly on the request being made. It was laden 
with a large quantity of oil-cake, shipped by 
its owner under an express agreement that, 
if necessary, it should remain four days on 
board after the arrival of the boat at New 
Orleans. The master of the Yorktown had 
an undoubted right to make such an agree- 
ment, and was in no way restricted from 
doing so by the contract for the exchange of 
barges. And, if it was of importance to the 
master of the Dick Keyes to have the pos- 
session of the barge before starting from 
New Orleans he should have waited long 
enough to have enabled the master of the 
Yorktown to have complied with the request 
for an exchange without "injuiy or loss," 
Under the agreement for the shipment of the 
oil-cake a heavy loss would have been in- 
curred by unlading it and sending it to a 
warehouse for safe-keeping. The facts, there- 
fore, clearly warrant the conclusion that 
there could not have been an immediate deliv- 
ery of the barge "without loss or injury;" 
and, therefore, that the master of the York- 
town did not violate the agreement. 

If there had been unreasonable delay in nn- 
lading the barge, the Yorktown would have 
incurred liability in failing to deliver it when 
requested; but the evidence is that the boat 
and the barge were unloaded as promptly as 
circumstances would permit. It is clear the 
master of the Yorktown could have no^ in- 
terest in postponmg the delivery of the barge 
unnecessarily; and there is no ground for the 
inference that he was influenced by any im- 
proper motive in not complying with the re- 
quest for the exchange. Nor can it be pre- 
sumed, from the facts, that the own«rs of 
the Dick Keyes sustained any injury from 
the non-delivery of the barge. The barge of 
the Yorktown was in the possession of the 
master of the Dick Keyes, and if that boat 
needed a barge when leaving New Orleans, 
the master had an undoubted right to retain 
and use the Yorktown's barge. 

But, if it were conceded that the master of 
the Yorktown violated the agreement for the 
exchange of barges, does it follow that the 
owners of the Dick Keyes are entitled to re- 
cover the charter value of their barge from 
the date of the request for an exchange un- 
til they obtained possession, on the 10th of 
March following? This they claim in tl^eir 
libel, asserting the charter value of the barge 
to be twenty dollars a day. The proof is, 
that the charter value of such a barge was 
ten, fifteen, or twenty dollai-s a day. This, 
i however, must necessarily depend on circum- 
stances existing at the time. If the state of 
business was such that no profitable employ- 
ment for a barge could be found, it is evi- 
dent the charter value would be nothing, as 
no one, in that state of things, would hire it. 
The evidence, in this case, is altogether con- 
clusive, that from the middle of January to 
the middle of February, 1855, the river busi- 
ness at New Orleans was unusually stag- 
nant, and that freight for Cincinnati was ex- 
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ceedingly scarce, and ■when procurable was 
taken at very low rates. In the opinion of 
several witnesses of apparent candor and in- 
telligence, connected with shipping houses in 
New Orleans, there were a number of Cin- 
cinnati boats, during tHe time stated, that 
were unable to get freight, and that at the 
rates then paid there was no profit in carry- 
ing it. It is, therefore, a fair inference from 
tlie facts in evidence, that the owners of the 
Keyes sustained no loss by the failure of the 
master of the Yorktown to deliver the barge 
when requested. This inference is strongly 
supported by the fact that neither of the 
steamboats could find cargoes for their bar- 
ges, and both therefore were left at Algiers. 
One witness, the mate of the Keyes, states 
in his deposition that this boat had no diffi- 
culty in procuring a cargo at the time re- 
ferred to. His statement, however, is so 
clearly contradicted by other witnesses as to 
render it wholly unreliable. 

I am satisfied, therefore, there is no basis 
for a decree in favor of the owners of the 
Dick Keyes for the charter value of their 
barge for the forty-seven days as claimed. 
But, as before noticed, the master of the 
Yorktown, after the Keyes left New Or- 
leans, received on board the bai-ge a large 
quantity of chalk, intending to take it to Cin- 
cinnati. For the reason before stated, the 
barge with its cargo was left at Algiers. It 
would seem clear, that for the time the barge 
was thus used by the master of the York- 
town for the storage of the chalk, a fair com- 
pensation must be allowed to the owners of 
the Keyes. There is no evidence in the ease 
proving what the rate of compensation for 
this storage should be; and the amount in- 
volved is too small to justify the expense of 
a reference to a commissioner for the pur- 
pose of ascertaining it. The proctors for the 
parties can probably agree on this and thus 
avoid a reference. The owners of the Keyes 
are also allowed for the expense of trans- 
ferring the chalk to the Yorktown's barge; 
proved to have been $40.70. And the two 
items of $3 and $9, claimed by the owners of 
the Yorktown as the expense incurred by that 
boat in repairing the barges, are also allowed. 

A decree, on the basis indicated, may be 
entered. 

[On appeal to the circuit court the decree 
of this court was affirmed. Case No. 3,89S.J 
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SCOTT V. DOE. 

[Hempst. 275.] i 

Superior Court, Territory of Arkansas. July, 
1835. 

Deeds—Recokdixg Acts — CoMPLrAscE — Fii,ing 
FOK Record — Constkuctive Notice, 

1. The statute (Terr. Dig. Ark. 134) requires 
conveyances affecting lands to be recorded in 

1 [Reported by Samuel H. Hempstead, Esq.] j 



the county where the lands lie within three- 
months from the date thereof; otherwise, to ho 
void as against subsequent purchasers who shall 
record their deeds in that time. 

2. The requisition is that a deed shall be re- 
corded, and mere filing for record is not equiv- 
alent to it, nor a compliance with the law. The- 
deed must be actually recorded in a record hook 
within three months, 

3. A deed recorded is construetave notice only 
from the time it was actually recorded by being 
transcribed into the record book. 

Appeal from Hempstead circuit court. 
Before JOHNSON and YELD, JJ. 

JOHNSON, J. This is an appeal by the 
defendant in an action of ejectident from a 
judgment in favor of the plaintiff. On the 
trial, the plaintiff, to prove his title, produced 
in evidence a patent from the United States 
to WUliara Hickman, a deed from Hickman 
to Hardm. Wilson, and the record of a judg- 
ment and execution against him, together with 
a deed from the sheriff to the plaintiff Peter 
T. Hickman, bearing date on the 12th of 
Apx-il, 1S32, and acknowledged and recorded 
on the 14th of the same month, for the land 
in conti-oversy, piu-porting to be made to him 
as the pm-chaser at the sale imder the execu- 
tion; to the admission of which, as evidence^ 
no objection was made. The defendant, Scott, 
then produced in court a deed from the said 
Hardin Wilson to his daughter Ai-temisia Wil- 
son, for the land in controversy, bearing date- 
on the 7th of October, 1830, with the following 
indorsements thereon: 

"Ai-kausas Territory, Hempstead Oountjv 
set. Be it remembered, that on the 7th day 
of October, A. D. 1830, Hiirdin Wilson person- 
ally appeared before me, Allen il. Oakley, an 
acting justice of the peace, and acknowledged 
the foregoing deed to be his act and hand and 
seal, for the purposes and uses therein men- 
tioned and contained. Given under my hand 
and seal this 23d day of April, 1832. Allen 
M. Oakley, J. P. (Seal.)" 

"Territory of Arkansas, Countj' of Hemp- 
stead, set. I, Allen M. Oakley, clerk of the 
circuit court, and ex officio recorder for the 
county aforesaid, do hereby certify that the 
annexed and foregoing instrument of writing 
Avas filed for record, in my office, on the 23d 
day of April, A. D. 1832, and the same is now 
duly recorded in Record Book B, pages 439, 
440. In testimony whereof, I have hereunto 
set my hand and affixed the seal of my office, 
at Washington, the 23d day of April, 1832, 
and of the independence of the United States 
the oGth year. Allen 11. Oakley, Clerk and 
Ex Officio Recorder." 

"Piled 7th October, 1830. A. il. Oakley, 
Clerk." 

"P. W. Scott this day appeared and request- 
ed this deed to be recorded. Filed 23d April, 
1832. A. il. Oakley, Clerk." 

And the defendant also adduced the said Al- 
len M. Oakley as a witness, who, being sworn, 
stated that the deed from Hardin Wilson to 
Artemisia Wilson, was produced to him in 
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his office, by Hardin Wilson, to be recordefl, 
on the 7th day of October, 1830, which then 
and there he marked "FUed," with his official 
signature, and that some short time after- 
wards Hardin Wilson asked him if the deed 
had been recorded, to which he replied in the 
negative, and that Hardin Wilson then said 
he, the witness, need not record the deed, and 
that by reason of this direction he did not 
record the deed at that time, and he believed 
the deed remained in his office on file until 
the 23d of April, 1832, when the defendant, 
Scott, requested the deed to be recorded, and 
thereupon he recorded the deed, and that he 
drew his pen in manner and form as cer- 
tified by him on the deed, and that he drew 
his pen across the indorsement, "Filed 7th Oc- 
tober, 1830. A. M. Oakley, Clerk." But wheth- 
er it was when requested by Scott to record 
the deed, or when told by Hardin Wilson that 
he need not record it, he did not recollect, and 
thereupon the defendant offered the deed in 
evidence to the jury; to the reading of which 
the plaintifE objected, which objection was 
sustained by the court, and the deed rejected. 
The only question presented for the consid- 
eration of the court is, whether the court be- 
low erred in rejecting the deed adduced as 
evidence on the part of the defendant. Our 
statute requiiing deeds to be recorded, pro- 
vides that all deeds, conveyances, bonds, and 
other obligations for lands, tenements, or here- 
ditaments hereafter made and proven or ac- 
knowledged before any competent authority 
shall be recorded in the county in which the 
lands are situate, within three months from 
the date thereof, or the same shall be void 
against subsequent purchasers, so recording 
the said deeds within the time prescribed by 
this section. Geyer, Dig. 129. The plaintiff 
occupied the attitude of both creditor and pur- 
chaser, and the deed under which he claimed 
was duly recorded within three months from 
its date. The deed offered by the defendant 
was not recorded within three months from 
its date, ' and not until the plaintiff's deed 
was recorded. According to the plain and ex- 
press provision of the statute, the deed offered 
by the defendant was void against a subse- 
quent purchaser duly recording his deed, not 
having been recorded within three montlis 
from its date, and the plaintiff being a sub- 
sequent purchaser, and having recorded his 
deed in due time, it was null and void against 
him. It is insisted, however, that it was 
filed with the proper officer for record on the 
day of its date, and although not in fact re- 
corded until more than twelve months had 
elapsed, it was equally valid to all intents and 
purposes as if it had been recorded within 
the time prescribed by law. It is a sufficient 
answer to this argument, that the statute re- 
quires the deed to be recorded, or the same 
shall be void against subsequent purchasers. 
The filing it for record and transcribing it 
into the record book, are different and distinct 
acts. The reason and object of the law, in 
requiring a deed to be recorded, is to afford 



'notice to creditors and subsequent purchasers, 
to enable them to guard against fraud. The fil- 
ing of a deed for record is not as well calculated 
to give that notice as if it were recorded in the 
record book. The purchaser is not referred 
by the law to the clerk, but to the records 
made by him, in order to ascertain whether a 
sale or conveyance has been made. We have 
no hesitation in declaring that the bare filing 
of a deed for record is not a substantial com- 
pliance with the statute, unless it is actually 
recorded within three months from its date. 

It has been further contended that the fil- 
ing of the deed for record was sufficient evi- 
dence to authoi'ize a jury to presume that sub- 
sequent purchasers had notice of the deed. 
We cannot yield our assent to this proposi- 
tion. Notice is of two kinds, actual and con- 
structive. It cannot be contended that the 
filing of the deed for record with Oakley was 
actual notice to Hickman of the existence of 
the deed, or that it conduced in the slightest 
degree to prove notice to him unless he was 
required by law to inquire of the clerk for 
deeds filed with him for record. Hickman was 
required to make no such inquiry, neither can 
the filing the deed for record operate as con- 
structive notice. Nothing less than the actu- 
al recording of -the deed, can make it operate 
as notice by construction of law. We think 
the court below correctly excluded the deed 
from being read as evidence. Judgment af- 
firmed. 



Case No. 12,6S9. 

SCOTT V. EVANS. 

[1 McLean, 486.] i 

Circuit Court, D. Ohio. July Term, 1839. 

Adverse Possession — Gotenants — Lapse of Time 
— Assignment — Notice. 

1. Lapse of tame a good bar to a claim of title 
though the statute of limitations would not 
operate in the case. 

2. An adverse possession held by a tenant 
in common, to the exclusion of his cotenants, 
bars under the statute or by lapse of tame. 

3. An assignment recited in a patent that the 
warrant was assigned by the representatives of 
A. B. is no notice to- the purchaser that the as- 
signment was made without authority. 

[Cited in Acer v. Westcott, 46 N. Y. 390.] 

[This was a bill in equity by Joseph Scott 
against Richard Evans.] 

Mr. Wilcox, for complainant 
Mr. Swan, for defendant. 

LEAYITT, District Judge. This case is sub- 
mitted to the court upon the bill and answer. 
The bill alleges that the complainant, a citizen 
of the state of Virginia, is the son and only 
heir of Stephen Scott, who served in the Rev- 
olution, in the Virginia line, and was entitled 
to two hundred acres of land, from said state; 
that said Scott continued in the service till the 
capture of Charlestown, where he was taken 
prisoner, and shortly after died, a prisoner, 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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leaving a widow, Mary Scott, who on the loth 
of Augiist, 1787, (the complainant then being 
an infant) assigned her right to her deceased 
husband's claim to William Putnam; that on 
the 10th of November, 1792, Putnam assigned 
his right to William Bigger, who, on the 2oth 
of January, 1793, obtained a land warrant for 
the same; that on the oth of July, 1794, Big- 
ger assigned the warrant to John Graham, who 
located it, with others, on one thousand two 
hundred and ninety-six and two-thirds acres, in 
Highland county, Ohio, and obtained a patent 
therefor, dated February 3d, 3 800. The bill also 
alleges, that the defendant is in possession of, 
and claims title to four hundred acres of land 
embraced in the patent to Graham; and that 
the complainant is entitled to the same pro- 
portion of said four hundred acres, that two 
hundred bears to one thousand two hundred 
and ninety-six and two-thirds acres. The bill 
further sets forth, that defendant and all under 
whom he claims, are chargeable in equity, with 
notice of his claim, and prays that defendant 
may answer under oath, and that he may be 
compelled to convey complainant's proportion 
of said land, and that the same may be set 
oft' to him in severalty. A copy of the patent 
to Graham reciting the assignments is exhib- 
ited and made a part of the bill. 

The defendant in his answer sets up a legal 
title to three hundred and sixty-six acres of 
the survey of one thousand two hundred and 
ninety-six and two-thirds acres, obtained in the 
year 1800, by purchase from Nathaniel Massie, 
who sold it, for bimself (being entitled to one- 
thh'd as locator) and as the agent and attorney 
of the said John Graham. He also alleges that 
he settled on the land in the year 1801; has 
had peaceable possession since that time; and 
has made lasting and valuable improvements 
thereon: and moreover, that he had no notice 
of complainant's claim, or of any defect in his 
title, till about two years since, when he re- 
ceived a letter from ilr. Wilcox, the solicitor 
of complainant, informing him of the claim 
now set up. Defendant also insists, tliat he is 
an innocent pm'chaber, without notice; that he 
has a good legal right to the land; and that 
if complainant ever had any claim thereto, it 
is long since barred by the lapse of time: and 
he prays that the complainant may be held to 
strict proof. 

No proof is exhibited in support of the alle- 
gation in tlie bill, that the complainant is the 
son and heir of Stephen Scott: and in the ab- 
sence of such proof, the court could not render 
a decree, in his favor. But as the counsel for 
the defendant does not insist upon this point, 
the court will proceed to examine some other 
questions which are presented. 

And first: Is the complainant barred by the 
lapse of time? The period of the complain- 
ant's bu-th is not explicitly set forth in the 
bill, but may be ascertained with sufficient 
certainty from other facts which are stated. 
It is alleged that his father was made prisoner 
at the capture of Charlestown, and died short- 
ly after that event: from which it is safely 



inferred, that his death took place anterior to 
the dose of the war; and consequently, that 
the complainant would not have been born, 
posterior to the year 1783. And assuming 
that to have been the year of his birth, he 
arrived at full age in the year 1804. Thirty- 
three years have therefore elapsed from his 
majority to the year 1837, when he first made 
known to the defendant, the claim which he 
now asserts- It is also an undisputed fact 
in the case that the defendant has been in 
peaceable possession of the land from the year 
1801, till the year 1837. 

It is assumed for the complainant, that hav- 
ing been absent from, or a non-resident of, the 
state of Ohio, the statute of limitations cannot 
be relied on, as a bar to his right. The facts 
of absence and non-residence are neither aver- 
red in the bill, or established by proof: and 
upon the authority of the principle laid down 
by the court, in the case of Piatt v. Vattier, 
9 Pet. [34 XT. S.] 415, these facts cannot prop- 
erly be taken into consideration, without be- 
ing averred and proved. In the case here re- 
ferred to, these facts were proved, but were 
not alleged in the bill. And the court said, 
imless they were put in issue by the plead- 
ings, they could take no notice of the proofs, 
"for, the proofs, to be admissible, must be 
founded on some allegations in the bill and 
answer." It was held therefore by the court, 
that the case, as presented, was not within any 
of the exceptions mentioned in the statute of 
limitations. But, as the answer relied gen- 
erally upon the lapse of time, and not upon 
the statute, the court proceeded to render a 
decree upon the former ground. And in the 
present case, as the statute is not expressly set 
up in bar of the complainant's right, the court 
will consider it upon the ground of lapse of 
time. 

The doctrine, that promptness and vigilance 
are required in the assertion of legal rights, 
has long received the sanction, both of 
courts of law and equity. Hence, for the pur- 
pose of quieting titles, and preventing litigious 
controversies, presumptions are raised and sus- 
tained, which are not based upon matters of 
proof. Thus after a lapse of twenty years, 
without the payment of interest, satisfaction 
of a debt will be presumed. Cruder v. Phila- 
delphia Ins. Co. [Case No. 3,452]. And, after 
a long possession in severalty, a deed of par- 
tition may be presumed. [Hepburn v. Auld] 
5 Cranch [9 U. S.J 262. So in the case of El- 
mendorff v. Taylor,_10 Wheat. [23 U. S.] 152, 
it is laid down, that courts of equitj' from the 
earliest ages have refused their aid to those 
who have neglected for an unreasonable length 
of time, to assert their claims, especially when 
the legal estate has been transferred to pur- 
chasers, without notice. In a case reported 
[Alexander v. Pendleton] 8 Cranch [12 U. S.] 
462, it is said by the court, that an adversaiy 
possession of fifty years, though with knowl- 
edge of a better title, constitutes a good de- 
fence against that title. 

But without multiplying references in sup- 
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port of the principle here laid do-wn. it will be 
sufUcient to notice the case of Piatt v. Tattler, 
9 Pet. [34 U. S.] 405. That case was decided 
solely on- the groxind, that the complainant's 
right was harred by lapse o£ time. The court 
then refused to enquire into the validity of Bar- 
tie's title, under whom the complainant claimed, 
or whether the defendants, and oOier pur- 
chasers under Barr,' had any knowledge of 
Bar tie's title; and they placed this refusal 
upon the ground that these matters were not 
deemed necessary, to a correct decision of the 
cause. THey say, "that the lapse of time, is 
upon the principles of a court of equity, a 
dear bar to the present suit, independently of 
the statute." "There has been a clear adverse 
possession of thirty years, without the ac- 
knowledgment of any equity or trust estate in 
Bartle; and no circumstances are stated in the 
bill, or shown in the evidence, which overcome 
the decisive influence of such adverse posses- 
sion." 

Applying these principles to the case before 
the court, we cannot hesitate in saying, that 
the complainant's claim is barred by the lapse 
of time. He has slept upon his rights for the 
long period of thirty-three years, and has not 
alleged or proved any circumstances to explain 
or justify this unreasonable delay. The de- 
fendant has been in the undisturbed possession 
of the premises for thirty-six years, under a 
good legal title: and alleges in his answer, that 
he was a purchaser, without notice, of any op- 
posing claim. Under this state of facts, the 
coui't cannot sanction the right to these premi- 
ses, set up by the complainant. 

It seems to be supposed, however, by the 
counsel for the complainant, that these par- 
ties are to be regarded as tenants in common 
of the land in question; therefore, that the 
doctrine of presumption, on the ground of 
lapse of time, does not apply. Without stop- 
ping to enquite, whether there is any just foun- 
dation for treating the interest of these parties, 
as constituting a tenancy in common between 
them, it is sutlicient to say, that even on this 
assumption, the complainant is barred. 

The complainant has referred to, and relies 
upon, the case of Butler v. Phelps, 17 Wend. 
642, in support of this position. In that case 
Butler had conveyed by deed to Phelps and 
Blanchard two-thirds of the iron, and other 
ore, contained upon or within, a certain tract 
of land, described in the deed, with the right of 
entering upon the land, and digging and tak- 
ing away, the ores. The grantees did not at- 
tempt to avail themselves of the right conveyed 
to them, for the period of thirty-four years, 
during which time the grantor, and his heirs, 
continued to occupy the land for agricultural 
purposes. After the lapse of this time, one 
of the grantees, and the heirs of the other, ask- 
ed permission to enter upon the land, and dig 
for ores; which was refused: and they then 
brought an action of ejectment to establish 
their rights under the deed. It was insisted on 
the trial, that under the circumstances of the 
case, it was a fair presumption of law, that 



(Case No. 12,530) SCOTT 



the deed had been surrendered, or canceled, 
and the agreement between the parties aban- 
doned. It was held however, that the parties 
were tenants in common of the right to the 
ores, and as ther& had been no adverse posses- 
sion or exercise of this right, on the part of 
the grantor, or his heirs, until a short period 
before the commencement of the action of eject- 
ment, the presumption insisted on, did not 
arise. The court held, that the long continued 
use and possession of the land, by the grantor 
and his heirs, for agricultural purposes, was 
not inconsistent with the grant, and therefore 
afforded no presumption, unfavorable to the 
rights of the grantees. But the court say ex- 
pressly, if the possession of the grantor or his 
heks, had been adverse, an ouster of the co- 
tenants or a release of their interest, might be 
presumed. 

It is contended also, that iiie defendant is to 
be regarded as a purchaser, 'with notice of the 
complahiant's right, and therefore to be treated 
as holding the land in trust. It is claimed, 
that the reference to the asagnments, as con- 
tained in the patent, raises a legal presump- 
tion of notice, and that this case is similar to 
that of Ware v. Brush [Case No. 17,171], here- 
tofore decided by this court. But, we do not 
view the question arising on this point, in the 
present case, as involving the principle settled 
in the case referred to. In this ease, the as- 
signment is referred to hi the patent as having 
been made, not by the widow, but the repre- 
sentatives of Stephen Scott, who, for aught 
that appears in the patent, might have been 
heirs of full age, and therefore competent to 
make the assignment, and convey a good title 
to the assignee. In the case of Ware v. Brush 
[supra], the executor of Hockaday gave an or- 
der, as executor, directhig the register of the 
land office to issue a warrant to one Ladd, who, 
in virtue of such order, procured the warrant. 
And the court held, that the executor of Hock- 
aday had no legal right to assign the claim, as 
it vested in the heirs of Hockaday, and not in 
the executor. In that case it was in proof, 
that there were*mhior heirs; and moreover, 
that there were other circumstances which 
cast suspicion upon the assignment by the 
executor. Tlie court therefore held, the as- 
signment by the executor to be void, and that 
the persons claiming the premises under the 
assignment by him, were to be considered as 
trustees for the heirs. 

The bill is dismissed at the costs of the com- 
plainant. 
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SCOTT V. FAILBS. 

[5 Ben. 82.] i 

District Court, E. D. New York. March, 1871. 

Shipping— Wages— Cook on Canai.-Boat— CJkedit 

or Master. 

S. was hired as cook on a canal-boat running 

between New York and Buffalo, and between 

1 [Reported by Robert D. Benedict, Esq., arnT 
Iiere reprinted by permission.] 
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New York and New Jersey. She was hired 
by tJie master of the boat, and on his eselusive 
credit. Held, that the owner of the boat was 
not liable for the wages of S. 
[Cited in The International, 30 Fed. 3T6; 
The L. L. Lamb, 31 Fed. 34.] 

[This was a libel for wages by Eliza Scott 
against David Failes.] 

BENEDICT, Disti-iet Judge. This is an ac- 
tion against the owner of a canal-boat, to re- 
cover for services rendered on board that boat 
during several voyages from New York City 
to Buffalo, upon the Hudson river and the 
Erie canal, including also trips from New York 
to New Jersej^ during the winter season. It 
involves some questions respecting the jui'is- 
diction of the admiraltj-, Avhich, however, I 
do not feel called upon to decide. I rest my 
decision of the case solely upon the fact, 
which I consider the evidence clearly proves, 
that the libellant made a special agi-eement 
with the master of the boat, and contracted 
upon his credit exclusively. I do not doubt 
that the libellant clearly understood, when 
the engagement was made,, and when the 
services were performed, that she was to look 
to the master of the boat, and to him alone, 
for her compensation, and assented thereto. 
Under such a state of facts, the owners of the 
vessel could not be held liable, they having, 
as the evidence also shows, so understood the 
contract of the libellant, and having settled 
their accounts with the master upon that 
basis. The libel must, therefore, be dismissed. 
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SCOTT v. Tlie GREENWICH. 

[1 Pet. Adm. 155.'] i 

District Court, D. Pennsylvania. 1802. 

Seamen — Wages — Death dukixg Service— Claim 
FOR Whole Voyage. 

A seaman died on the return voyage, and 
wages claimed by administrator until the ar- 
rival of the ship. The court gave wages until 
the time of the seaman's death, and ordered the 
balance in dispute to be lodged in court until 
the determination of an appeal in another case 
involving the same principle. 

[Cited in Carey v. The Kitty, Case No. 2,402.] 

[This was a libel by Scott, administi-ator of 
Ellis, a mariner, against the brig Greenwich.] 
The mariner died on the home passage. Pay- 
ment to the time of his decease, agreed to be 
paid; but the residtie for the voyage disputed. 

PETERS, District Judge. I have determin- 
ed this question upon deliberation; and my 
decree may be seen in the clerk's office. I 
am obliged to decide this, and many points 

1 [Reported by Richard Peters, Jr., Esq.] 



arising here, on what I conceive to be the prin- 
ciples of the maritime laws. I find in many 
eases few, and in some, no decisions in the 
books to guide me. I have seen no reason 
to alter my opinion. I perceive in a late Eng- 
lish publication, that the writer (Abb. Shipp. 
356 et seq.) is doubtful on this question. He 
says, "There is no general decision on this 
subject, in our law books." He alleges, "that 
it is not clear whether the payment thus di- 
rected, it to be understood of a sum propor- 
I tionate to the time of his sei-vice, or of the 
whole sum earned, if he had lived to the end 
of the voyage." He cites much at large, tlie 
ease of Cutter v. Powell, 6 Term R. 320, on 
which I have heretofore remarked. It ap- 
pears to my mind, and if my opinion is er- 
roneous, it is in a ti-ain to be corrected, that 
the maritime laws have not left it doubtful, 
but to me clear, that the wages must be paid 
for the whole voyage. He (Abbott) agi-ees, 
and cites authorities to prove, that, by the 
maritime laws, wages for the entire voyage, 
are due, though inability to do service has oc- 
curred by any casualty in actual dxxty, or by 
natural sickness. I have before made my 
observations on the analogy between those 
cases, and that now before me. The relative 
beaiing of a point on the whole system, is 
necessaiy to a correct conclusion; and in this 
ease, perhaps, more so, than a partial view 
of it under its own circumstances. My habit 
is always to decide according to my best judg- 
ment. I never prolong litigation, when my 
own mmd is satisfied, because differences of 
opinion arise on questions brought before this 
court. Decision here, forwards final deter- 
mination, if the discontented party chooses to 
appeal. There has been an appeal, in another 
case, long depending in the superior court. 
My practice is, when an appeal is depending 
(if bona fide intended to procure a decision, 
and not for delay) to order payment in poste- 
rior and similar eases, so far as the point is not 
questioned, and direct the litigated portion 
to be paid into court, liable to further order. 
Let the administrator in this case receive to 
the time of the seaman's death; and let the 
residue be paid into court, or stipulation be 
entered into therefor. If no steps are taken, 
in a reasonable time, to obtain the decision of 
the circuit court, I shall think myself war- 
ranted to effectuate my own judgment. 

NOTE. Many eases have been brought be- 
fore the court in which the points here decided 
have been recognized, but it has not been 
thought necessary to publish any others. The 
operation of these decisions, has' been in some 
instances, extremely severe on ship owners; and 
their effect is now, in most cases, prevented by 
the insertion of a covenant in the shipping ar- 
ticles, that "wages shall cease on the death of 
the seaman." Of the legality of this agreement 
no doubt can be entertained, and to its omis- 
sion in their contracts, merchants must hereaft- 
er attribute any claims which may be made 
on them, by the representatives of seamen dy- 
ing on a voyage. In the case of Sims v. Jack- 
son [Case No. 12,890], the claims of the admin- 
istratrix were for wages during the whole voy- 
age, although her husband had died before the 
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return of the ship, on board which he sailed as 
mate. The district court, referring to the case 
of Walton V. The Neptune [Id. 17,135], decreed 
full wages, and an appeal was entered to the 
circuit court. The case was heard at the April 
sessions. 1806, Moylan for the appellant, and 
Milnor for the appellee, and the decree .of the 
district court was confirmed by the Hon. Judge 
Washington. 
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SCOTT et al. v. HAWSMAN. 

[2 McLean, 180.] i 

Circuit Court, D. Ohio. July Term, 1840.] 

Landlord and Tenast — Lease — New Agbee- 
jiENT — Use axu Occupation — Hoi^ding Over. 

1. A lease, under seal, may be put an end to 
by a new and substantial agreement, between 
the parties, for the same premises; which has 
been sanctioned by a court of chancery, and 
performed by the party, who alledges the abro- 
gation of the lease. 

2. A parol lease, under which no act has been 
done by the lessee, who has constantly repudi- 
ated it. but who has enjoyed the premises the 
term named in the lease,' may be treated by the 
lessor as a subsisting lease, and he may seek his 
remedy under it; or he may bring his action 
and recover the rent on a count for use and oc- 
cupation. 

[Cited in Sherman v. Champlain Transp. Co., 
31 Vt. 173.] 

3. The defendant having disclaimed the lease, 
and refused to perform its conditions, (fpnnot 
defeat the action for use and occupation, by 
showing that under the lease, the amount of the 
second year's rent was to be fixed by a third 
person, which had not been done. 

4. The tenant, under such circumstances, may 
be considered as holding over. 

5. Having refused to abide by the lease he 
cannot complain of being treated as a tenant 
bound, after the enjoyment of the premises, to 
pay a reasonable rent. 

[This was an action by Joseph Scott and 
M. T. Scott against William Hawsman. 
Heard on motion for a nesv trial.] 

Mr. Leonard, for plaintiffs. 
Mr. Swan, for defendant. 

OPINION OF THE COURT. This action 
•was brought for use and occupation, and it 
was agreed by the counsel that no objection 
should be made to the declaration for want 
of a special count. Prom the facts proved, 
it appeared that in March, 1832, Joseph Scott 
and Matthew T. Scott, the plaintiffs, owning 
a stock farm in Ohio, Joseph Scott and Wil- 
liam Hawsman, the defendant, entered into 
a. eonti*act, under seal, with Matthew T, 
Scott to rent the farm for five years, and to 
pay him one hundred and eighty dollars per 
annum. Certain improvements were to be 
made on the farm, on conditions specified in 
the lease. The parties, also, entered into an 
■agreement in regard to the stock whieli 
should be purchased for the farm, &c. Aft- 
erwards, the 28th January, 1835, a final set- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



tlement took place respecting the partner- 
ship transaction, in -which certain sums of 
money were to be paid, and were in fact 
paid by Joseph Scott to Hawsman, and cer- 
tain things were to be done by the lattei*. 
By this settlement and agreement, Haws- 
man was to remain in possession of the 
farm for the years 1835 and 1836; the rent 
for the first year was to be paid for by im- 
provements on the farm, and the amount of 
the second year's rent was to be fixed by 
Judge Hawsman. A memorandum of this 
agreement Tvas made, but it has been lost. 
Among other arrangements the defendant 
signed the following paper: "On settlement 
of accounts this day, I am to deliver to Jo- 
seph Scott the wagon and the yoke of cattle 
on hand, and five hundred and eighty five 
dollars worth of stock cattle on demand. 
January 28th, 1835." Signed, "William 
Hawsman." A short time after this settle- 
ment, Hawsman filed a bill against Joseph 
Scott and M. T. Scott to set aside the settle- 
ment, &c., which was answered by Joseph 
Scott; and on the final hearing the court re- 
fused to set aside the agreement but affirm- 
ed it, and in their decree they "dismissed the 
bill as to all matters as to which the decree 
is not rendered, and especially to the rents 
and profits of the place and farm mentioned 
in the bill subsequent to the settlement of 
the partnership, and not included therein 
made at the time in the bill specified." It 
was proved that the defendant refused to 
deliver the cattle as he had agreed to do and 
repudiated the settlement, and the new lease 
which was connected with it. This- was 
done more than once, though he remained 
in possession of the farm for two years, for 
the rent of which this action was brought. 
The court instructed the jury that the ac- 
tion was not founded on the original lease 
between the defendant, Joseph Scott and 
Matthew T. Scott, and that under the agree- 
ment of the parties and the decree of the 
court, it could not be considered as a sub- 
sisting lease, and that if the jury believed 
the evidence the plaintiffs were entitled to 
recover. And the jury found a verdict for 
the plaintiff. 

A motion for a new trial was made on two 
grounds: Mrst, because the court erred in 
deciding that the original lease was rescind- 
ed; and, second, because they erred in their 
instruction to the juiy that the plaintiff was 
entitled to recover, for the second years 
rent, before Judge Hawsman had fixed the 
amount. 

During the existence of the lease, under 
seal, sums of money were advanced by Mat- 
thew T, Scott, to Hawsman, to buy stock 
for the Carm. Their partnership extended 
beyond the terms of the written lease, to the 
stock thus purchased; and it appears when 
the settlement took place, in January, 1835, 
it included not only the partnership in the 
stock then on the farm, but the written lease. 
It was clearly intended to be a final settle- 
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ment of all matters, and, of course, it em- 
braced, up to that time, all matters of con- 
tract, and of account. This appears from 
the terms of the settlement. Certain out- 
standing obligations were to be delivered up, 
and certain sums paid by the respective par- 
ties; and Hawsman gave the note for five 
hxindred and eighty five dollars, payable in 
stock cattle, as above stated; and in the 
same writing he agreed to deliver to Joseph 
Scott a wagon and yoke of cattle, then on 
hand, &c. And it was agreed that Haws- 
man should continue on the farm for two 
years; the first year's rent to be paid for 
by improvements and repairs on the farm, 
and for the second year he agreed to pay an 
amount of rent that Judge Hawsman, the 
brother of the defendant, should determine. 
Now this arrangement closed all former 
dealings between the parties, and is whol- 
ly inconsistent with the subsistence of the 
prior written lease. A judgment having 
been obtained by Joseph Scott on the above 
insti-ument, given to him by the defend- 
ant, the defendant filed a bill against Jo- 
seph and M. T. Scott to set aside the set- 
tlement on the ground of fraud, &c., and 
obtained an injunction. Joseph Scott an- 
swered the bill, and on the final hearing, 
among other matters it was decreed, that 
an order for four hundred and fifty dol- 
lars, drawn by William Hawsman on Joseph 
Scott, 11th April, 1834, also a note for two 
thousand dollars, signed by William Haws- 
man, Joseph Scott, Isaac Hawsman, Jacob 
Hawsman and David Keeves, dated 26th 
April, 1832, payable to Matthew T. Scott, 
shall be delivered up to the clerk to be can- 
celed; that the injunction should be dissolv- 
ed at the costs of the complainant; and the 
bill was dismissed "as to all matters as to 
which the decree is not rendered, and espe- 
cially to the rents and profits of the place 
and farm mentioned in the bill subsequent 
to the settlement of the partnership, and not 
included therein." This decree was made 
the 25th December, 1837. The language of 
this decree is verj' explicit, and shows that, 
from the time of the settlement, rents were 
to accrue from the defendant, and that all 
matters, up to the time of the settlement, 
were closed by it. Now the rents, under the 
written lease, were to be paid by Joseph 
Scott and the defendant to Matthew T. Scott. 
The terms of the settlement, with the excep- 
tion of the delivery of the order and note, 
named in the decree, were complied with 
by the Scotts; and by their decree the court 
sanction the settlement. It was a material 
part of that settlement that the written lease 
should be annulled, and a new lease beween 
Joseph and Matthew T, Scott and the de- 
fendant was agreed to. Under these cir- 
cumstances the court consider the old lease 
as abrogated and not as subsisting, and that 
it cannot be used to defeat the action of the 
plaintiffs. 
The counsel for the defendant contends 



that Matthew T. Scott was a party to the 
written lease, and does not appear to have 
been a party to the settlement or the second 
lease; and that it does not appear that Jo- 
seph Scott was authorized to act for his 
brother in these matters. That on thi& 
ground the settlement ought not to be bind- 
ing on Matthew T. Scott. That, however 
this may be in regard to the stock on the 
farm, it cannot be held to have rescinded 
the lease, under seal, which can only be re- 
scinded by an instrument of equal dignity, if 
it be not in fact canceled. The evidence does 
not show that this lease was delivered up to 
be canceled. It is not produced on this trial, 
and whether the writing has been destroyed 
or not does not appear. It is only adverted 
to by defendant's counsel to show that the 
plaintiff's remedy is on the deed and not on 
the parol agreement. For this purpose, as 
before remarked, we think this lease cannot 
be used. The plaintiffs do not rely on a 
parol cancelment. But they rely upon a final 
settlement, which annulled the lease, a per- 
formance of the conditions on their part, and 
the express sanction of the settlement by a 
court of chancery. This is not then an al- 
teration of a writing, under seal by parol, nor 
an attempt to set up a parol release of tlie 
same. But if the written lease were sub- 
sisting, we should be equally clear that this 
action could be maintained. Where a con- 
tract, *imder seal, has afterwards been varied 
in the terms of it by a distinct simple con- 
tract, made upon a sufiicient consideration, 
such substituted or new agreement must be 
the subject of an action of assumpsit, and not 
of an action of covenant; and where several 
things, unconnected with a deed, are. with 
other stipulations in a deed, afterwards made 
the subject of a parol contract, assumpsit 
may be sustained for the breach of it. 1 
Chit. PI. 119; 1 East, 630; 3 Term R. 598; 
4 Taunt. 748; 2 Caines, 2flG; [Baits v. Pe- 
ters] 9 Wheat. [22 U. S.] 556. A parol en- 
largement of the time set, in a sealed instru- 
ment, for the performance of covenants, is 
good; but where there is such enlargement 
of a condition precedent, the plaintiff loses 
his remedy upon the covenant itself, and 
must seek it upon the agreement enlarging 
the time of performance. 2 Wend. 587; (* 
Halst. [11 N. J. Law] 327. If, in respect of 
a new consideration, there has been a new 
simple contract to pay a debt, or perform a 
contract, under seal, assumpsit may be sup- 
ported. 12 Bast, 578; 7 Cow. 39; 2 Rawle, 
350. 

From these authorities it is clear that the 
plaintiffs may recover under the new lease, 
even if the one under seal were subsisting; 
but we think, under the settlement and the 
proceedings which followed it, that the old 
lease is annulled, and that the parol lease 
was substituted in its place. The objection 
of want of power in Joseph Scott to bind his 
brother, we think is entitled to but little con- 
sideration. Joseph and Matthew are broth- 



,L21 Fed; Cas. page 833] 

ers, and own the farm in partnership. Jo- 
seph was the active partner, and there is evi- 
dence, positive and presumptive, which 
shows an accLuiescence and sanction by Mat- 
thew T. Scott in the acts of his brother, in 
regard to the settlement and the proceedings 
which followed. Both of the plaintiffs are 
citizens of Kentucky, and one of the reasons 
assigned for putting an end to the first lease, 
was a wish, on the part of Joseph Scott, to 
remove to Kentucky. We think the verdict 
ought not to be set aside and a new ti-ial 
granted, on the ground that Judge Hawsman 
did not fix the amount of rent for the second 
year, under the parol lease. The verdict is 
fully sustained by the equity of the case, 
and, under such circumstances, a court will 
not readily set aside the verdict on a tech- 
nical objection. 

The principle is admitted, that where the 
defendant's contract was executory, or his 
performance was to depend on some act to be 
done or forborne by the plaintiff, or on some 
other event, the plaintiff must aver the fulfil- 
ment of such condition precedent, whether 
it were in the affii-mative or negative, or to 
be performed or observed by him or by the 
defendant, or by any other person, or must 
show some excuse for the nonperformance, 
7 Coke, 10a; Com. Dig. "Pleader," 6, 51, 52; 
Doug. 6S6; 1 Term R. 638; 3 Johns. 146; 13 
Johns. 94, 53, 57; 10 Johns. 359, But in the 
case under consideration the defendant, short-, 
ly after the new conti'act or lease was made, 
repudiated it and utterly refused to be gov- 
erned by it. Having been in possession un- 
der the prior lease, he did not enter under 
the new one, and he seems to have done no 
single act under it. He still retained posses- 
sion of the farm for two years, disclaiming 
the new lease, and claiming to hold under the 
lease which had been put an end to. In ad- 
dition to the positive proof on the ti-ial of the 
declarations and acts of the defendant, to this 
effect, proof of his intention is shown by the 
bill he filed to open up the settlement. Fall- 
ing in this, he now endeavors to defeat the 
present action, not only by relying on the 
lease, under seal, but on the ground that the 
proof does not show the second year's rent 
has been fixed by the person named in the 
contract for this purpose; and this, it is in- 
sisted, is a condition precedent to the pay- 
ment of the rent. The force of this objec- 
tion coifid not be resisted if the defendant 
had, by his declarations and acts, entitled 
himself to the benefits of the new lease. He 
disclaimed it, refused to make the improve- 
ments or do any act under it, and avowed 
a holding under the abrogated lease. Shall 
the defendant, under these circumstances, 
having occupied the farm two years, avoid 
the payment of a reasonable rent under a 
count for use and occupation? He cannot be 
considered in the light of a trespasser, as his 
entry was not tortious; but rather in the 
light of holding over after the expiration of 
his term. But, in this case, the prior lease 
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cannot regulate the rent, as that gave him 
possession only of a part of the farm, and 
that, under circumstances, which looked 
chiefly to the rearing of stock "as profit; 
when, for the two years specified, he has en- 
joyed the entire farm. The new lease was 
by parol, and the parties had a right to re- 
scind it by parol; and, we think, that from 
the facts proved the plaintiffs had the right 
to consider the lease as rescinded, and they 
have so treated it by bringing this action. 
The contract being proved, they undoubted- 
ly had a right to treat it as a subsisting lease 
and seek their remedy under it; but the dec- 
larations and the acts of the defendant gave 
them the right to annul it, and consider him 
as a tenant at sufferance, or as holding over. 
They took no steps to dispossess him until 
the expiration of the two years, and we 
think, under the circumstances, that the gen- 
eral action, for use and occupation, will lie 
against him; and that the plaintiffs were not 
bound to treat the parol lease as subsisting 
and refer to Judge Hawsman the amount to 
be paid for the second year's rent 

The motion for a new trial is overruled, and 
judgment, &c. 
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Case Wo. 12,533. 

SCOTT et al. v. HOME INS. CO. 

[1 Dill. 105; 1 2 Leg. Op. 27; 5 West. Jur. 
499; 1 Ins. Law J. 750.] 

Circuit Court, D. Missouri. April Term, 1870. 

Fire Issdkaxce— Evidence to Establish Fraud- 
ulent BURSIHG. 

1. In an action on a fire policy, where the 
defense is that the assured burned the property, 
the rule in civil, and not the one in criminal 
eases, as to the quantum of proof, applies; but 
in view of the nature of the charge, the evi- 
dence to establish it ought to be such as clearly 
to satisfy the jury of its truth. 

[Cited in Continental Ins. Co. v. Jachnichen, 
110 Ind. 64. 10 N. E. 639; Fowler v. Wal- 
lace, 131 Ind. 360, 31 N. E. 57. Cited in 
brief in Germania Fire Ins. Go. v. Klewer, 
129 111. 602, 22 N. E. 489. Cited in Hills v. 
Goodyear, 4 Lea, 244; Welch v. Jugen- 
heimer, 56 Iowa, 19, 8 N. W. 673. Crit- 
icised in Kane v. Hibernia Mut. Fire Ins. 
Co., 38 N. J. Law, 452.] 

2. Confessions extorted from the plaintiff, 
or those not voluntarily made, should not be 
•regarded by the jury. 

Action on fire policy. Defense, that the 
plaintiffs burned their own property, covered 
by the policy. Similar actions had been 
brought by the plaintiffs on other policies. 
By consent, certain special issues were sub- 
mitted to the juiy, and their answers were 
to be taken as applicable to all the cases. 
It was made a question on the trial as to the 
degree, or quantum of proof requisite to es- 
tablish the charge that the assured had 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here Peprinted by permission.] 



SCOTT (Case No. 12,-585) 



[21 Fed. Cas. page 834] 



themselves burned the property. Certain 
confessions of one of the plaintifEs were giv- 
en in evidence, without objection at the time, 
that they were not voluntary, but it was 
claimed by the plaintiffs that these confes- 
sions should be disregarded by the juiy, be- 
cause they were not voluntary, and made 
when they were under arrest on a criminal 
ehai-ge of arson. On these two points the 
court charged the jury. 

Mr. Knox, for plaintiffs. 

Sharp & Broadhead, for defendants. 

Before DILLON, Circuit Judge, and 
TREAT and KREKEL, District Judges. 

DILLON, Circuit Judge (charging jury). 
The questions of fact specially submitted to 
you, require at the hands of the court a state- 
ment of the rules of law applicable to the de- 
cision of such questions. The second interrog- 
atory requires you to find "whether the plain- 
tiffs, or either of them, caused, procured, plan- 
ned, or instigated the burning, or whether ei- 
ther one of them set fire to the building, con- 
sented 10, or connived at the burning?" The 
chai'ge of willful burning is made by defend- 
ants, and must be proved by them. 

In the trial of ordinary civil suits, like the 
present, the jury determine the issues upon 
what is called the weight or preponderance 
of evidence- If the evidence preponderates 
in favor of the plaintiff, he is entitled to a 
verdict, though the evidence may not be so 
strong as to exclude all reasonable doubt 
So if the balance is in favor of the defend- 
ant, the finding should be for him, although 
the jury are not convinced beyond all possi- 
ble, or even beyond aU reasonable question. 
This is the ordinary rule in civil actions. In 
criminal cases, where the United States or 
the government is plaintiff, the rule is differ- 
ent, and no mere weight of evidence is ade- 
quate to warrant a verdict of guilty unless 
it be sufficient to exclude all reasonable 
doubt. 

One of the issues submitted requires you to 
find whether the plaintiffs set fire, or caused 
fire to be set, to the insured property; and it 
becomes the duty of the court to instruct you 
respecting the degree of proof essential to 
enable you to find that issue against the 
plaintiffs, and in favor of the insurance com- 
pany. 

1. The court instructs you that it is not 
necessary that the degree of proof should be 
the same as if the plaintiffs w^ere on trial un- 
der an indictment for willfully burning the 
property to defraud the insurance companies. 
On the contrary, as between the mle in crim- 
inal and the rule in civil eases, as above de- 
fined, it is the rule in civil cases that is to be 
your guide in this case. But the charge is a 
grave one. The act charged is one which 
men in general will not commit, but of which 
men are sometimes guilty; in view of which, 
the court instructs you that in order to justi- 
fy you in finding that th^ plaintiffs them- 



selves burned, or caused the property to be 
burned, the legal evidence taken altogether, 
must be such as clearly satisfies you of the 
truth of the proposition. It need not be such 
as to exclude all doubt, but it should be such 
as to satisfy your minds and judgment that 
they did, or caused or procured the act in 
question to be done. On this point the de- 
cided eases are conflicting, but the foregoing 
seems to the court to express the sound and 
true rule of law on the subject. 

2. As to the question whether any or what 
weight should be given by you to the confes- 
sions in evidence, the court instructs you, 
that any confessions extorted from either of 
the plaintiffs, are to be entirely disregarded. 
It is a free and voluntary confession only 
that should be considered by you. It should 
be observed, however, that in a case like the 
present, confessions made from hope of per- 
sonal benefit, unaccompanied by apprehen- 
sions of danger or duress, and not obtained 
by promises, are competent evidence, and 
should be weighed by you with a view of as- 
certaining the exact truth. 

In your deliberations you will bear in mind 
the distinction between the evidence outside 
of the confessions, and the confessions them- 
selves. Though you should arrive at the con- 
clusion to disregard all confessions, yet if ev- 
idence outside of the confessions satisfies 
your mind of the truth of any matter in issue, 
you wiU find accordingly. You are the exclu- 
sive judges of the weight of evidence. You 
may regard or disregard portions, or all of 
the testimony given by any witness, attribute 
little or great weight to the whole, or such 
portions as you may regard; in fine, deal in 
your deliberations with the testimony as you 
may deem proper, always bearing in mind, 
however, the object, — arriving at the truth of 
the matters submitted to you. 

Verdict for defendants. 
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SCOTT et al. v. HOME INS. CO. 

[The case reported under above title in 1 
Ins. Law J. 750, is the same as Case No. 12,- 
533.] 



Case No. 13,535, 

SCOITC V. HORE. 

[1 Hughes, 163.] i 

Circuit Court, E. D. Virginia. July, 1875. 

Practice !n Equitv — Decree et Default — Neg- 

LKCT OF COCXSEL — ReHEARIXG — FlXAL DECREE. 

1. A decree taken by default in consequence 
of the neglect of counsel for the defendant, will 
not be opened on motion for rehearing. 

2. The Virginia law, settled by repeated deci- 
sions of the court of appeals, that a rehearing 
for neglect of counsel will not be granted, and 
never except on a bill of injunction, is observed 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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in the United States circnit court for tlus dis- 
trict 
[Cited in Rogers v. Parker, Case No. 12,018.] 

3. United States circuit courts have no power 
to set aside their decrees in equity, on motion, 
after the term at which they are rendered. 

4. The eighty-eighth rule in equity, forbid- 
ding a United States circuit court, on motion, 
to grant a rehearing, after the term, of final 
decrees to which appeal lies to the supreme 
court, is imperative. 

[Cited in Glenn v. Dimmock, 43 Fed. 551.] 

5. "What is a final decree? 

rCited in Knos r. Columbia Liberty Iron Co., 
42 Fed. 379.] 

In equity. 

Some time previously to 1849, Richard M. 
Scott, of StafiEord county, Virginia, devised 
his St Maiysville plantation in that county 
±0 trustees for the benefit of bis eldest son 
during his life; and after bis death, to Eliza 
Scott, wife of the devisor, for b.er life; char- 
ging the estate with a small annual rent per 
Jinnum for the benefit of his heirs. He aft- 
erwards died. Tbe son also died, leaving 
Virginia Scott his widow, and a son, Richard 
M. Scott, Jr. This Ricbard M. Scott, Jr., in 
tbe course of time, August, 1850, made a 
<;ontract (called a lease by tbe contracting 
parties) with bis grandmotber, Eliza Scott, 
by wbieb be covenanted and agreed to pay 
ber an annuity of $700 (called rent by tbe 
parties) for tbe surrender of ber life interest 
in St Marysville. This contract was in writ- 
ing in tbe nature of an agreement, and tbe 
Virginia court of appeals, in passing after- 
wards upon tbe transaction, decided that 
"tbough the instrument was called a lease, 
and the sum reserved was called a rent, tbe 
contract was a surrender, and tbe life es- 
tate of Eliza Scott was merged in tbe estate 
of Ricbard M. Scott, Jr.;" and furthermore, 
that "tbe instrument not being tinder seal, it 
■was not an esqpress surrender, but it was a 
•contract for a surrender wbieh was carried 
out by the parties, by tbe delivery of posses- 
:Slon and tbe payment of money under it, and 
it therefore bad all tbe legal efEect of an ex- 
press surrender by deceased." Tbe acting 
trustee as party to this eonti-act was after- 
wards relieved by tbe court from service un- 
<Ier it After the making of tbis contract, 
jind tbe delivery of possession to Ricbard M. 
Scott, Jr., tbis Scott died, and bis estate 
passed to bis motber, Virginia Scott, bis ex- 
ecutrix. In tbe year 1870, Virginia Scott 
who seems to have bad possession and full 
title to tbe land (charged, it may be, with 
tbe covenants of Ricbard M. Scott, ber. tes- 
tator, from whom she probably inherited as 
heir), without express notice to tbe grantee, 
•sold or convej^ed by deed of bargain and 
«ale to Ellas A. W. Hore the St Maiysville 
plantation. ' During the Civil War of 1801-65, 
tbe records of Stafford county were burnt or 
destroyed, and there was probably no record 
notice to Hore of the title of St. Marysville, 
or of the charge running witb tbe land (if it 
Tvere such) which bad been fixed upon this 



estate by the covenant of Ricbard M. Scott, 
Jr. Hore has remained in possession ever 
since, and is still in possession. In tbe fall 
of 1873, Mrs. Elizabeth D. Scott, having be- 
come a resident of Indiana, filed ber bill in 
cbancery against Hore in tbis court at Rich- 
mond, setting- fortb tbe facts, some of which 
have been recited, and praying that Hore. 
the bolder of tbe land, should be required to 
pay to ber such of the $700 annuities as 
were in an-ear (some three or four of them), 
and be decreed to pay the future annuities 
as they should become due. On being served 
with process, Hore went to Richmond, and 
employed -counsel for bis defence, but there 
is no allegation that he furnished bis coun- 
sel with bis grounds of defence. At the De- 
cember rules, 1873, there was a rule nisi. 
At tbe January rules, 1874, there was an en- 
try pro confesso; and at the spring term of 
the court on tbe 9th of April, which was 
the fifth day of tbe term, no answer having 
been filed, and no defence been made, and 
no counsel marked for Hore on the docket, 
a decree was taken by default This deei'ee 
was a full adjudication of all the principles 
of law Involved in the case, and a careful 
provision for all the contingencies that might 
arise in the course of executing it It de- 
creed against Hore to Mrs. Scott tbe annui- 
ties that were in arrear, directed that execu- 
tion might issue for the amount; decreed 
that the future annuities should be paid as 
they should accrue; and provided that If 
the execution which it directed to issue 
should be returned no effects, then the land 
should be sold. In. such event the decree 
appointed a commissioner to make sale, and 
prescribed all the proper rules and condi- 
tions which he should observe In making the 
sale. It furthermore adjudged costs to tbe 
complainant, and declared expressly that it 
was a final decree. No notice was taken of 
this decree by Hore during the spring term, 
1874, of the court. No notice was taken of 
it by him during tbe regular session of the 
fall term of the court, In October,. 1874. But 
at an adjourned term held for special pur- 
poses. In 1875, at Richmond, the defendant 
Hore, by counsel, moved the court for a re- 
hearing of the cause, on the ground that his 
counsel had neglected to make defence. At 
another adjourned term of the court, held 
at Alexandria, May 17, 1875, the motion was 
argued, and a paper filed informally in the 
nature of an answer to the original bill of 
Mrs. Eliza Scott. 

HUGHES, District Judge. I am to decide, 
upon tbe foregoing facts, whether this mo- 
tion for a rehearing of the cause can' be 
granted, and whether tbe decree of thlf 
court entered on the 9 th of April, 1874, can 
be set aside on such motion. I think it is 
now settled law in Virginia, notwithstanding 
the remarks of the court in 9 Leigh, 289, on 
tbe case of' Patterson y. Campbell, never re- 
ported, that a judgment or decree, rendered 
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by default, cannot be opened on the ground 
of the negligence of counsel. In Hill v. Bow- 
yer, 18 Grat 382-386, the court of appeals 
says: "A defendant upon "whom process has 
been served, who "wholly neglects his de- 
fence, or contents himself with employing a 
lawyer who practices in the court to defend 
him without giving any information about 
his defence, or inquiring whether he is at- 
tending to the case, is not entitled to relief 
on the ground of surprise, however grossly 
unjust the decree may be." For other deci- 
sions of the court on this point, see 9 Leigh, 
478, 10 Grat. 506, 22 Grat. 136, and Wallace 
V. Richmond [26 Grat. 67], It is also to be 
gathered from these eases that the proceed- 
ing proper to be employed in applications for 
opening judgments or decrees taken on de- 
fault through negligence of counsel, is not 
that by motion for a rehearing, but by biU 
in chancery. Under the Virginia law, this 
application by motion cannot be sustained 
at all; and the decisions are against it even 
though made by bill. 

If this motion depended alone upon the 
law as settled in Virginia for the courts of 
the state, I should feel bound to deny it on 
the grounds— 1st That negligence of counsel 
is in Virginia no ground for opening a judg- 
ment or decree; and, 2d. That even though 
in extreme cases it be so, yet the proper 
mode of proceeding for defendant is by bill 
of injunction and not by motion. But be- 
hind these reasons, which forbid a rehearing 
of this case, on motion, there is another ob- 
jection to it more insurmountable than the 
rest. The eighty-eighth ^rule of the supreme 
court of the United States, prescribed for 
proceedings in chancery la the inferior 
courts, forbids the rehearing of a cause after 
the term at which the final decree of the 
court shall have been entered and rendered, 
if an appeal lies to the supreme court. The 
spring term and the fall term for 1874 of 
this court had both passed before this mo- 
tion was entered. The general decisions of 
the courts of England and the States of 
America, many of which have been cited in 
argument, can have no force in this court in 
opposition to such a rule. We are bound 
here by rule 88. The vei-y fact of there hav- 
ing been a diversity of rulings on this sub- 
ject by other courts, was probably the in- 
ducement which led the supreme court to 
lay down its rule 88. That rule is the law 
here, whatever may be the rulings of other 
courts of the highest authority on this sub- 
ject. The supreme court has not only laid 
down its rule 88, but in the cases of Camer- 
on V. McRoberts, 3 Wheat. [16 U. S.] 591, 
and McMicken v. Perrin, 18 How. [59 U. S.] 
507, it has construed that rule and decided 
that circuit courts have no power to set 
aside their decrees in equity, on motion, after 
the term at which they are rendered. If the 
decree of 9th April, 1874, was a final decree, 
and if an appeal lies from it to the supreme 
court, then I am not at liberty to grant a re- 



hearing. If it is a final decree, then an ap- 
peal does lie to the supreme court, because 
the amount involved exceeds two thousand 
dollars, the sum then requisite to give juris- 
diction of an appeal to that court The only 
inquiry therefore is, whether the decree in 
question was a final decree. 

It has been truly said in argument that 
there are two classes of decisions by appel- 
late courts with reference to this character 
of finality in decrees: 1st, those in which it 
is neeessaiy to determine whether an appeal 
lies; and 2d, those in which a limitation of 
time for an appeal cuts ofC the right. In the 
first class of cases the courts go farther to. 
construe a decree as final than they do in 
the last class of cases; in each class aiming 
to preserve to the suitor this valuable right. 
A court will, when no limitation of time oc- 
curs, strain a point to treat a decree as final 
from which an appeal has been taken; and 
in the other case it will strain a point to 
treat a decree as not final where an appeal 
would be cut ofiE by limitation. Hence has- 
aiisen a diversity of decisions on this ques- 
tion, all made in the intei'est of the suitor's 
right of appeal, I admit the difficulty of de- 
fining a final decree in such precise terms as 
will hold good in all cases. I have been in 
the habit of thinking those decrees to be- 
final which detei-mine all the piinelples of 
law and equity arising in a case, and which 
give direction for caiTying the principles so 
decided into execution. If decrees which are 
made after all evidence is taken, and full and 
final argument heard, and which detennine 
all questions raised, do not go on to provide 
for caiTying into complete execution the prin- 
ciples decided, they are in that respect de- 
fective. They are final decrees, though as 
such they may be defective in their minis- 
terial parts. The supreme court of the Unit- 
ed States has not unfrequently complained 
of district and circuit courts for not entering 
complete final decrees, and of their carrying 
into execution by piecemeal decisions which 
finally settle all questions arising in causes. 
The difficulty of defining what are final de- 
crees has arisen chiefly from the fact that 
decrees really final in character have been 
defective in providing fully for the minis- 
terial measures to be taken by officers of the- 
court in carrying them into execution. Of 
course it would be exceedingly empirical to 
hold that a final decree is the oi'der entered 
last in point of time, in a cause. A final de- 
cree is one which finally adjudicates the- 
questions of right and of law involved in a 
cause, and proceeds to provide with reason- 
able completeness for the execution of such 
measures as may be necessary and proper 
for placing successful suitors in possession 
of the rights decreed to them. 

The decree now under consideration is- 
final, in my judgment, not only in its express 
terms, but in its subject-matter. Being a 
final decree, and one from which an appeal 
may be taken to the supreme court, it can- 
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not be opened now on a motion for rehearing 
Tlie only possible method by which it can 
be re-examined in this court is upon bill of 
reylew. If such a bUl is not brought, there 
is no way of staying the execution of it oth- 
•er than by appeal. 
The motion of the defendant is denied. 



Case mo, 13,536. 

SCOTT Y. JONES. 

[1 Brock. 244.] i 

Circuit Court, D. Virginia. Nov. Term, 1812. 

ScT Off— Actios ox Bond— Assigsmext— Pkes- 

BST Desiasd— Notice. 

1. J. S. executed his bond to T. M. R. who as- 
signed it to J. At the time of the assignment 
there was a running account between J. S. and 
T. M. R. The assignee instituted suit against 
the obligor, and some time afterwards, but be- 
fore judgment, upon a settlement of accounts, 
between J. S. and T. M. R., there was found 
a balance due from T. M. R. to J. S., which was 
acknowledged at the foot of the account, by T. 
M. R., who promised to pay it three years after 
the date of the settlement. Held, that this 
claim cannot be used as an offset against the 
bond, against the assignee, either at law, or in 
■equity. 

2. A debt, payable in future, cannot be plead- 
■ed in bar of a present demand. 

3. The obligor in an assigned bond, who has 
■equitable discounts against it. ought to inform 
the assignee of his claims, when notice of the 
assignment is given to him. 

TQuestioned in Stebbins v. Bruce, 80 Va. 398. 
Cited in brief in Washington v. Pollard, 5 
Grat. 452.] 

In equity. 

MARSHALL, Cu'cuit Justice. On the 7th 
of October, 1776, Peter Field Trent, Alexan- 
der Trent, John Harris, John Scott, and Wil- 
liam Gay,, executed a bond to T. M. Randolph, 
for six hundred pounds, payable on the 2oth 
of April, 1783. Peter Field Trent was the 
principal, and the other obligors, his sureties. 
On the 1st of Slay, 1789, T. M. Randolph as- 
signed this bond to W. Jones. From 1763 to 
1788, there was a running account between T. 
M. Randolph and the obligor J. Scott, which 
was settled on the 2d of September, 1791, 
when T. M. Randolph acknowledged himself 
to owe J. Scott £360 9s. 2d., to be paid in three 
years. The acknowledgment is at the foot of 
the account, and is for the precise balance, but 
does not in terms refer to the account. On 
this bond, a suit was instituted by the as- 
sigcee, and the writ was executed to Novem- 
ber, 1790, and a Judgment was rendered there- 
on, agamst John Scott, one of the obligors, in 
May or November, 1794. For the purpose of 
using his claim against T. M. Randolph, as a 
discount, J. Scott placed the acknowledgment 
which has been mentioned in the hands of 
counsel, who, by a mistake, which is stated in 
his affidavit, omitted to produce it at the trial 
of the cause. In December, 1795, J. Scott ob- 
tained an injunction to this judgment, and the 
case now comes on for a final hearing. The 
failure to produce this acknowledgment at the 

1 [Reported by John W. Brockonbrough, Esq.] 
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trial, is accounted for in so satisfactory a man- 
ner, that it is admitted, that the discount may 
now be used, if the plaintifE in equity could 
have availed himself of it at law. ^ 

The first question, therefore, to be-decided- 
is, could John Scott have used this acknowl- 
edgment of T. M. Randolph, as a discoimt at 
law? The act of assembly, imder which the 
assignee sues, obliges him to allow aU just dis- 
counts, not only against himself, but against 
the assignor, before notice of the assignment 
was given to the defendant.^ Was this a just 
discoimt, when notice of the assignment was 
given to the obligor? s Notice was given, if- 
not sooner, by the service of the writ, which- 
was previous to November, 1790, and, conse- 
quently, prior to the settlement of this account 
with T. M. Randolph. Gould the items of that 
account have been substantiated without the 
acknowledgment of T. M. Randolph, it might 
have been used as an ofCset in the suit at law, 
had the items not have been tarred by the act 
of limitations; but by making that settlement," 
and giving to T. M. Randolph credit for three 
years, the applicability of this account as an 
offset against the bond in the hands of the 
assignee seems to be taken away. A debt 
payable in future cannot be pleaded in bar of a- 
present demand; and, therefox-e, when this ac- 
knowledgment was given, it could not have 
been set up against the bond. The credit giv- 
en upon it seems to prove, that it was the in- 
tention of the parties not to oppose this ac- 
count to the bond, which, at that time, was 
the property of the assignee. On no other 
principle could a credit have been given. The 
debt from Scott, upon the bond, being due at 
the time, if the right to oppose the account to 
the bond had been contemplated to be re; 
served, no credit could have been desured or 
given. It seems to have been a part of the 
stipulation, by which an acknowledgment of 
the account, so as to remove the bar created 
by the act of limitations, was obtained. It 
may well be doubted, whether this acknowl- 
edgment can operate against a person previ- 
ously the assignee of the bond, so as to revive 
a claim against him. But be this as it may, 

2 1 Rev. Code 1S19, p. 484, c. 125, § 5. Tate, 
Dig. 30. 

3 In an action by the assignee, against the 
maker of a promissory note, he cannot set off 
against it a bill of exchange, for which the as- 
signor is responsible to him, unless it appear 
that he was the owner thereof, before he re- 
ceived notice of the assignment. Ritchie v. 
Moore, 5 Munf. 388. Though the assignee of 
a bond, for valuable consideration, and without 
notice, takes it, subject to all the equity of the 
obligor, (Norton v. Rose, 2 Wash. (Va.) 233; 
Picket V, Morris, Id. 255,) and is in no better 
situation than the assignor, (Stockton v. Cook, 
3 Munf. 68. But see an exception to this prin- 
ciple in Buckner v. Smith, 1 Wash. (Ya.) 296; 
Elliott's Ex'r v. Smock, Id. 389), yet such eq- 
uity must be clearly established by proof, be- 
fore it shall affect an assignee wiliout notice; 
especially if the obligor, after assignment, 
promise payment to the full amount of the 
bond, to the assignee. Mayo v. Giles' Adm'r 
1 Munf. 533; Ludwick v. Croll, 2 Yeates, 464; 
Henry v. Brown, 19 Johns. 49. 
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the credit stipulated in the promise to pay the 
money, proves the agreement to look to T. JI, 
Randolph for payment. This acknowledgment 
is in the nature of a promissoiy note, given 
after notice of the assignment of the bond, and, 
consequently, is incapable of being discounted 
from it at law.* If J.' Scott could not have 
used this acknowledgment at law, can he avail 
himself of it in a court of equity? Had no 
settlement of accounts or acknowledgment on 
the part of T. M. Randolph been obtained, it 
would probably have been impossible to es- 
tablish the items of the account; and if they 
could have been established, the claim might 
have been barred by the act of limitations. 
The acknowledgment of Randolph does not ap- 
pear to give any equity as against this bond. 
The credit stipulated desti-oys any efc^uity 
which might have arisen from the existence 
of an actual debt at the time of the assign- 
ment. Independent of the evidence which 
the face of the paper affords, of an under- 
standing that J. Scott was to look to Ran- 
dolph for the mouey due on the account, a cred- 
itor has not a right to give such a credit by 
which a third person is affected. The mere 
circumstance of giving the credit amovmts to 
a taking the debt upon himself, and relinquish- 
ing the power to make it the debt of a third 
person- Upon other grounds, too, the plaintiff 
has abandoned his equity as against the bond 
on which this judgment was obtained. The 
obligor in an assigned bond who has equitable 
discounts against it, ought to inform the as- 
signee of his claims, when notice of the as- 
signment is given to him. In fair dealing, he 
is bound to do this, that the assignee may take 
measures to secure himself against the assign- 
or. It was decided in the case of "Wardi-op v. 
Dobson's Adm'rs, that the omission of the 
obligor to give this notice to the assignee, de^ 
prived him of his equity in the event of a total 
loss to be sustained by the one or the other of 
the parties, and with that decision the court 
is satisfied. 5 

It is the opinion of the court, that the plain- 
tiff could not have availed himselE at law of 
this daim as a discount, and is not at liberty 
to set it up in equity. The bill, therefore, 
must be dismissed with costs. 



Case No. 12,537. 

SGOTT V. LAW. 

[2 Cranch, 0. C. 530.] i 

Circuit Court, District of Columbia. May 
Term, 1825. 

Appeal— Pkopek Term to Transmit Record. 
Iq Maryland, in the year 1819, the appellant 
was not bound to prosecute his appeal and 

* See footnote 3 on preceding page. 

= The editor has not been able to find the case 
cited in support of this position. The presump- 
tion is, that it was a case before the chief jus- 
tice himself in the circuit court. It seems to be 
amply sustained, however, by the cases cited in 
note (2) to this case. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



transmit the record until the term next after 
the approval of the appeal-bond. 

Debt [by Alexander Scott against John 
Law's administrator] on an appeal-bond,, 
dated 5th June, 1819, in the penalty of ?42,- 
000, with condition, which, after reciting the 
judgment of Charles county court in favor of 
Scott for $20,000, and that the said John Law 
hath "prayed an appeal to the next court of 
appeals to be held for the western shore," 
says: "Now the condition of the above obli- 
gation is such, that if the above bound John 
Law shall not pursue the directions of the act 
of assembly of Maryland, entitled *An act for 
regulating writs of error and gi'anting ap- 
peals from and to the courts of common law 
within this province,* at the next court of ap- 
peals to be held for the western shore, and 
prosecute the same writ with effect, and also 
satisfy and pay unto the said Alexander 
Scott, his executors, &e., or assigns in case 
the said judgment shall be affirmed as well 
all and singular the damages and costs ad- 
judged by the county court aforesaid, as also 
all costs and damages that shall be awarded 
by the court of appeals aforesaid, then this 
bond to be and remain in full force and vir- 
tue, otherwise of no effect." The declaration 
was in the common form for the penalty. 

The defendant prayed oyer of the bond and 
condition; and the indorsement of the judge 
approving the bond, in these words: "Ap- 
proved by me, one of the associate judges of 
the First judicial district of Maryland, June 
15, 1819, J. R. Plater;" and pleaded general 
performance, to which the plaintiff replied, 
"That the said John did not pursue the di- 
rections of the said act of assembly in the 
said condition mentioned at the said next 
court of appeals, for the western shore, then 
ensuing; and did not pursue the method and 
rule of the prosecution of the said appeal in 
the manner and form in the said act men- 
tioned and expressed; but altogether failed 
and neglected, at the said next court to cause 
a transcript of the full proceedings of the 
said court in the said condition named, from 
whence the said appeal was made, as in the 
said condition mentioned, to be transmitted 
to the Baid court of appeals, at the said next 
court, and also wholly failed and neglected 
to file in the same court, namely, at the said 
next court, in writing, according to the rule 
of the same court, such causes or reasons as 
he had for making the said appeal; and did 
not prosecute his appeal, mentioned in the 
said condition of the said obligation, at the 
next court of appeals of the state of Maiy- 
land for the western shore; which the said 
Alexander avers was begun and held at An- 
napolis, in the said state, on the second Mon- 
day of June, in the year 1819, as he was 
bound to do by the said obligation and the 
condition thereof; but that the said John in 
his life," &c., "altogether omitted and failed 
so to do; and continued so to fail and omit 
to prosecute the said appeal until the first 
Monday of December in the said year, which 
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■was the second term of the said court of ap- 
peals after the execution of the said obliga- 
tion; and so the plaintiff says that the condi- 
tion of the said ohligation was broken; by- 
reason Tvhereof the plaintiff has sustained 
damage to the yalue of ?o2,000; and this he 
is ready to verify," &e. 

To this replication the defendant rejoined, 
"That the said John Law did, immediately 
after the rendition of the said judgment of 
the Charles county court, pray an appeal 
from the said judgment; and thereupon di- 
rected the clerk of the said Charles county 
court to make out the record of the said 
judgment and send the same to the said court 
of appeals, as he the said clerk was bound to 
do; and that the said John did' well and truly 
prosecute the said appeal with effect; and 
that the said judgment was afterwards, 
namely, on the second Monday in June in the 
year 1822, by the judgment of the said court 
of appeals, reversed, as by the record of the 
said appeals now remaining in the said court 
of appeals will appear; and this the said de- 
fendant is ready to verify," &c. To this re- 
joinder there was a general demurrer and 
joinder. 

The act of Maryland referred to in the 
condition of the bond was the act of October, 
1713, c. 4, § 4. 

Mr. Jones and Mr. Ashton, for plaintiff, 
contended that the bond, although not ap- 
proved until after the second Monday of 
June, 1819, the day of the commencement of 
the June term of the court of appeals, related 
back to the fifth day of June, the date of 
the bond; and that therefore the defendant 
was bound to prosecute his appeal, and trans- 
mit the record, at the June term of the court 
of appeals; whereas he did not prosecute It 
and transmit the record until the December 
term. That it was not the duty of the clerk 
of Charles county court to transmit the rec- 
ord, and that his failing to do so was no ex- 
cuse for the delay of the defendant. That 
the bond takes effect from its delivery; and 
the delivery is presumed to be made at its 
date, unless the contrary be shown. 

Mr. Key, contra. The bond was not to be 
delivered to the party, but to the clerk; and 
the clerk could not receive it until it was ap- 
proved, so that until it was approved it could 
not be delivered; and as it was not delivered 
until after the first day of the June term, the 
next court mentioned in the condition was 
the December court. 

OBANCH, Chief Judge. We think the re- 
joinder is bad, because it does not answer all 
the breaches assigned in the replication. The 
replication assigns three breaches. 1st, that 
John Law did not, at the next court, cause a 
transcript of the record to be ti-ansmitted to 
the court of appeals; 2d, that he did not, at 
the next court, file in writing his causes or 
reasons for making the appeal; and 3d, that 
he did not prosecute Ms appeal at the court 
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of appeals, held at Annapolis on the second 
Monday of June, 1819. 

To the first breach, the rejoinder answers 
that J. L. immediately after the rendition of 
the judgment, prayed an appeal and directed 
the clerk of the county court to make out 
the record and send it to the court of appeals. 
This is no excuse for not causing the tran- 
script of the record to be sent. It was not 
the duty of the clerk to send it; nor even to 
make out the transcript unless his fees were 
paid or secured; and there is no averment 
that they were either secured or paid. The 
second breach is not answered at all; but as 
the replication does not set forth the rule of 
the court on that subject, we think the as- 
signment of this breach is bad, and the de- 
fendant is not bound to answer to it. The 
answer to the third breach is that J. L. pros- 
ecuted his appeal with effect; and that the 
judgment of the county court was reversed. 

The question, whether this is a suflicient 
answer to the third breach, depends upon the 
question whether J. L. was bound by his ob- 
ligation, at all events, to prosecute his ap- 
peal at June term, 1819. The condition of 
the bond is that he shall pursue the direc- 
tions of the act of Maryland, 1713, c. 4, at 
the next court of appeals to be held for the 
western shore. Next, after what? The judg- 
ment? or the date of the bond? or the ap- 
proval of the bond? or the delivery of the 
bond? or, according to the words of the act 
of assembly, is it "the next coui-t ensuing, 
before whom such appeal ought to be tried" ? 
Cei-tainly the directions of the act ought to 
be pursued at, or in, the court before whom 
such appeal ought to be tried; but these 
words designate the court, not the term of 
the court, in which the appeal should be 
tried ;^ otherwise the legislature would not 
have used the expression, "before whom;" 
but, at which. 

The principal object of the act of assembly 
was to ascertain the cases in which an appeal 
should be a supersedeas to the judgment be- 
low. It is reasonable to suppose, therefore, 
that the legislature had in view the time of 
the supersedeas, and intended that the ap- 
pellant should prosecute his appeal as soon 
as possible after he had suspended the judg- 
ment by giving the necessary security. The 
appeal was not to operate as a supersedeas 
until the security should have been approved 
by the justices of the court below. The term 
of the court, then, at which the defendant 
ought to prosecute his appeal woidd be the 
com-t next after the approval of the security. 
In the present case it appears by the indorse- 
ment of the judge upon the bond, that it was 
not approved until the loth of June, 1819, 
which must have been after the 2d Monday 
of June, the day appointed by law for holding 
the court of appeals. It might have been a 
matter of doubt whether the court, at that 
term, would have jurisdiction of the appeal; 
and the defendant could not know that the 
court would sit more than one day. 
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Being of opinion tljat tlie defendant was 
not bound to prosecute his appeal until the 
term next after the approval of his bond, 
we think the third breach assigned in the 
replication is bad, and that the defendant is 
not bound to answer it. This also disposes 
of the first breach; for the "next court" men- 
tioned in the assignment of this breach Is 
afterwards, in the same replication, explain- 
ed to be the June term, 1819, to which term 
we do not think the defendant was bound to 
transmit the transcript of the record. 

Upon the whole we think the replication 
bad in all its assignments of breaches; and 
that the judgment upon the demurrer must 
be for the defendant. 

[See Case No. 8,129.] 
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Case No, 12,538. 

SCOTT et al. t. LENOX. 

[2 Brock. 57.] i 

Circuit Court, D. Virginia. Dec. 26, 1822. 

Waste — Te.n'ant by Elegit. 
An action of waste is not maintainable 
asamst a tenant by elegit, either upon the prin- 
ciples of the common law or under the statute 
hnv of Virginia. 

[Cited in brief in Dejarnatte v. Allen, 5 Grat. 
503.] 

This was an action brought by James B. 
Scott and James Lyle, trustees for Scott, Ir- 
vine & Co., against Samuel Lenox, surviving 
partner of Heron, Lenox & Co. subjects of the 
king of Great Britain, to recover damages 
for waste alleged to have been committed on 
fourteen half-acre lots in the town of Man- 
chester, and state of Virginia, which lots 
were held by Samuel Lenox, surviving part- 
ner as aforesaid, as tenant by elegit. On the 
9th day of June, 1818, a decree was rendered 
by the circuit court of the United States for 
this district, in favour of Heron, Lenox & 
Co., against Archibald Preeland, for the sum 
of $3,672.55, with interest thereon at the rate 
of five per cent, per annum from the 1st day 
of May, 1798. till paid. This decree was sub- 
sequently enjoined, and on the 12th day of 
June, 1820, the injunction was perpetuated 
as to ?622.4S, part thereof, and was dissolved 
as to the residue; and on the 13th day of 
July following, Samuel Lenox, surviving 
partner, as aforesaid, of Heron, Lenox & Co., 
sued out a writ of elegit, by virtue of which 
the Manchester property above mentioned 
was extended and appraised, and a moiety of 
it delivered to Samuel Lenox, until he should 
have levied thereof the sum of money, and 
interest, for which the last decree was ren- 
dered, at the annual rent of ?535.04, which 
was declared to be a reasonable annual rent 
by the inquisition taken in obedience to the 
said writ of elegit During the pendency of 

1 [Reported by John W. Broekenbrough, Esq.] I 
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the injunction referred to, to wit: on the 29th 
of October, 1819, the said Archibald Freeland 
conveyed to Scott and Lyle, the plaintiffs, 
the Manchester property aforesaid, in trust to 
secure a debt due to Scott, Irvine & Co., 
amounting to ?8,0'00, which deed was duly re- 
corded in the clerk's office of Chesterfield 
county on the 30th of December following. 
On the loth day of May, 1822, the plaintiffs 
sued out a writ of waste against Samuel Len- 
ox, returnable on the 22d day of the same 
month, requiring him "to show why, when, 
by the laws of the Commonwealth of Vir- 
ginia, it is provided that it be not lawful for 
any one to make waste, sale, or destruction 
in lands, houses, woods, or orchards, to them 
demised for life or yeai-s, &c. the said Sam- 
uel Lenox in divers lands and houses, with 
their appurtenances, &c., in the town of Man- 
chester, county of Chesterfield, and state of 
Virginia, whereof the said James B. Scott 
and James Lyle, for the benefit of the said 
Scott, Irvine & Co., and of the said Archibald 
Freeland, are tenants of the fee, and the said 
Samuel Lenox, surviving partner aforesaid is 
tenant of the freehold, by virtue of an extent 
and delivery thereof to him, in pursuance of 
a writ of elegit, &c., committed waste, &c." 
This writ was not executed, and an alias was 
issued, returnable to the August rules, which 
was executed on the tenant in possession of 
the improved lots, and copies of it were post- 
ed at the doors of the unoccupied tenements. 
The defendant, by his counsel, craved oyer 
of the writ, and the return thereon, of the de- 
cree in the suits of Lenox v. Freeland and 
Freeland v. Lenox, of the elegit and inquisi- 
tion returned thereon, of the deed of trust re- 
ferred to above, which being read, he demur- 
red generally to the plaintiff's declaration. 

MARSHALL, Circuit Justice. This is a de- 
murrer to a declaration in an action of waste; 
and the only question is, can the action be 
maintained against a tenant by elegit? Could 
the court be guided solely by considerations 
of the reason and policy of the law, the argu- 
ment of the counsel for the plaintiffs would 
certainly have great weight; but it is a case 
of strict authority, and by authority my opin- 
ion will be regulated. The Register contains 
the form of a writ of waste against a tenant 
by elegit, and the Register is admitted to be 
a book entitled to great respect. Its authori- 
ty on this particular point is, however, in 
some degree diminished, by the circumstance 
that the editor has placed this note in the 
margin: "Quaere, If it be maintainable by 
the law against him?" Fitzherbert, in his 
Natura Brevium, says that this writ is in the 
Register, and that it stands with reason that 
this action should lie, but adds, that some 
say the debtor shall not have this action, be- 
cause he may have accounts 



2 "And there is a writ of waste in the Register 
for him in the reversion against tenant by elegit, 
who hath lands and tenements in execution for 
debt or damages; and so against tenant by 
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The plaintiff also relies on a case reported 
In the Year Books, and decided 21 Bdw. m.; 
that was a scire facias sued out by the person 
whose lands had been delivered on a recog- 
nizance, praying that the tenant might re^ 
ceive the money due, and restore the land." 
He also suggested that the tenant had cut 
trees growing in a wood delivered to him, 
^nd prayed for a writ to compel him to an- 
swer for the cutting aforesaid; the writ was 
granted. ^ 

The counsel for the plaintiff assumes that 
this was a writ of waste; hut the case does 
not say so; nor does it furnish any thing that 
"will justify this inference. A writ to compel 
ii tenant to answer for cutting trees, is not 
necessarily a writ of waste. The writ was 
awarded, hut I do not find any decision of the 
■cause; a similar case came on at Trinity 
term the same year, where the judges said it 
-would he advisable for the plaintiff to strike 
the cutting of the trees out of the suit, as he 
might bring trespass on the case for that in- 
jury. The writ in the Register, then, and 
the opinion of Fitzherbert, are the only au- 
thorities in support of the action. 

In support of the demurrer, the counsel for 
the defendant has cited 1 Inst 54a, where 
Lord Coke says, "No action of waste lieth 
against a guardian in socage, but an account 
or ti-espass; nor against a tenant by statute 
staple, &c., or elegit." 1 Go. Litt. y4a. It 
is unnecessary to speak of the high respect 
which is due to the opinions of Lord Coke, 
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•elegit, who hath lands in execution by recogni- 
zance of debt: and also against his executor who 
hath lands in execution by elegit: and it seem-. 
■eth to stand wilh good reason that the action 
doth lie. But some say that he against whom 
the execution is sued, shall not have an action 
of waste, because he may have a writ of venire 
facias ad computandum, &c., and there the 
waste shall be recovered in the debt; but by 
the action of waste he shall recover treble dam- 
ages, and so it seemeth he shall not do by that 
writ of venire facias ad computandum." Fitzh. 
Nat. Brev. 134, tit, "Writ of "Waste." 

Sir Matthew Hale, in his commentary upon 
the passages from Fitzherbert above quoted, 
says: "A scire facias was against a tenant by 
•elegit, who had cut trees, to- pay tlie residue of 
the money, to answer for the trees cut, and for 
the plaintiff to have his lands again. Curia. 
By tiie statute against cutting trees, this is a 
nature of trespass, and lies not in account. Nor 
is he punishable by this writ, (of waste,) but in 
an actioh on the case only." Y. B. 21 Edw. Ill- 
p. 26. 

Again, Fitzherbert says, "And also if a man 
hath lands in execution by elegit, and after- 
wards be in the reversion granteth the reversion 
to a stranger in fee, that the grantee shall have 
«,n action of waste against the tenant by elegit, 
seems reasonable, because the waste is to his 
disinheritance, and he. ought not to satisfy the 
debt due by the grantor. And see 21 Edw. 
III. in title 'Scire Facias,' whether recognizor 
had scire facias upon his surmise that the recog- 
nizee had levied all the debt by cutting of trees." 
Id. 

Sir Matthew Hale says: "Note, he cannot in 
•a scire facias compel him to answer to the waste 
and cutting of the trees, and therefore it was 
waived." Y. B. 21 Edw. III. p. 30. See Fitzh. 
Nat. Brev.. 104, noted that waste lies. Qusere. 



especially on subjects of this sort. He was 
particularly conversant in all the ancient 
decisions, and was well acquainted with the 
writs in the Register, with their reason, and 
with the authority on which they- were 
founded. He understood, too, all the ancient 
opinions and doctrines on this subject. In 
Dean, etc., of Worcester's Case, 6 Coke, 37, it 
was contended at the bar, that the lease was 
void under the statute of 13 Eliz. c. 10, "be- 
cause it was made for the life of others, in 
which case it might happen that there might 
be an occupant who would not be subject 
to waste, no more than tenant by statute 
merchant, or tenant by elegit, «S:c." It was 
admitted by the court, that the dean and 
chapter are restrained to make leases dis- 
punishable of waste, but it was resolved that 
an occupant is punishable for waste, because 
he has the estate of the lessee for life, and 
is therefore within the statute of Gloucester; 
"but tenants by statute merchant, statute sta- 
ple, or elegit, do not hold for life or years, 
and therefore they are not of the statute." 

Two objections have been made to the au- 
thority of this ease: 1. The question was 
not a point in the case, and the opinion, 
therefore, is a mere obiter dictum. 2. This 
dictum goes no farther than to deny that 
the action is given by the statute of Glouces- 
ter. 

To the first objection, I answer, that al- 
though the opinion expressed by a court on 
a principle stated in argument, as analogous 
to that contended for in the cause, be not of 
equal authority with a decision on the very 
point in issue, yet, in such a case as this, it 
is of great weight. It was the usage of the 
court, in the time of Lord Coke, to decide the 
collateral points qf law which were stated 
in argument, and considered by the judges 
as bearing on the main question. Those 
points were argued, and deliberately consid- 
ered and settled. In -this case, it was con- 
tended at the bar, that an occupant was not 
punishable for wastes, no more than a ten- 
ant by elegit. The court resolved that an 
occupant was punishable for waste, which 
was the very point in controversy, though a 
tenant by elegit was not, and took the dis- 
tinction between the two tenants. Certain- 
ly when a principle is stated at the bar as 
acknowledged law, and is declared by the 
court to be law, it deserves great respect, 
though it may not have all the authority of 
an express decision on the very point in is- 
sue. 

2. To the second objection, it is to be ob- 
served, that the proposition made at the bar 
was general, that the action was not main- 
tainable. Of course it was not maintainable 
either at the common law or by statute. The 
court assents to this proposition, and gives 
as a reason, that it is not within the statute. 
The inference is, that by the admission of 
all, it was not maintainable at common lawr 
and to show the truth of the general propo- 
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sition that the action could not be sustain- 
ed, it vras necessary to state only that it 
was not given by statute. In 4 Inst. pt. 2, 
p. 299, Lord Coke says: "At the common 
law, waste was punishable in three persons, 
viz, tenant in dower, tenant by the curte- 
sy, and the guardian." 

It is argued, that although tenant by elegit 
is not comprehended in this enumeration. 
Lord Coke is not to be understood as deny- 
ing that the action might be maintained in- 
dependent of any statute, because the es- 
tate did not exist at common law, but was 
created by statute. When created, it is con- 
tended, the principles of the common law 
give tlie action, because the estate is created 
by act of law, and not by the act of the 
party. This argument is not without its 
weight; but it is opposed by other reasons, 
which seem to me to be entitled to greater 
consideration. When we consider the full- 
ness with which Lord Coke discusses every 
question on which he treats, we cannot re- 
sist the conviction that, had he supposed 
that the action was maintainable on the 
principles of the common law, he would 
have said so, and not have left the student 
to draw the very strong inference against 
the action which his words justify. But his 
opinion on this point is expressly declared 
in his 1st Inst., in the passage already cited. 

If this action cannot be maintained at the 
common law, it depends entirely on an act 
of assembly. Act Dec. 26, 1792; 1 Rev. 
Code, 1819, c. 117, p. 462. That act seems 
to have been intended to comprehend the 
whole subject, since it enumerates the per- 
sons against whom the action lay at common 
law. If a tenant by elegit be comprehend- 
ed in this act, it must be under the words 
"tenant for years." It has been contended 
at the bar, that a tenant by elegit is a ten- 
ant for 5'ears, because that is certain which 
may be rendered cei'tain, and when the land 
is delivered to him at a certain annual rent, 
to be held till it discharges a certain sum, 
he is tenant for a certain number of years, 
which maj' be computed with exactness. 
Were this a case of the first impression, I 
should incline strongly to this opinion. I 
do not clearly perceive the distinction be- 
tw^een the tenant who holds lands at ten dol- 
lars per acre, until he shall receive one hun- 
dred dollars, and a lease for ten years, if J. 
S. shall so long live. The tenancy by elegit 
is determinable within the time by the pay- 
ment of the money, and the estate for ten 
years is determinable within the time by 
the death of J. S. But the question is as 
completely settled as a question of law can 
be settled by authority. Lord Coke, in his 
commentary on the statute of Gloucester, 
says, that tenant by elegit is not within it, 
because he is not a tenant for years. All 
the books concur in this opinion. There is 
not, I believe, a dictum against it. 

I think the demurrer must be sustained. 



Case No, 13,539. 

SCOTT V. LEWIS. 

[2 Cranch, G. 0. 203.] i 

Circuit Court, District of Columbia. June 
Term, 1820. 

Plpadixg at Law— Time to Plead— Leave of 
Court. 

If the statute of limitations be pleaded after 
the plea day, without leave of the court, the 
plea will, on motion, be ordered to be stricken 
out. 

o 

Assumpsit, upon a promissorj' note. The 
rule to plead expired on the second Mbnday 
of December, 1818. At the next term, the de- 
fendant pleaded the statute of limitations, 
which was entered (short) and issue joined 
by the clerk, imder the agreement of the bar 
that the clerk should enter the pleas and 
make up the issues. 

Mr. Caldwell, for plaintiff, moved the court 
to order the plea to be stricken out, under the 
general rule of the court that the plea of lim- 
itations should not be received unless filed 
before the expiration of the rule to plead. 

Mr. Jones, for defendant. 

THE COXJRT (THRUSTON, Circuit Judge, 
conti'a) ordered the plea to be sti'icken out. 
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Case ISTo. 12,540. 

SCOTT V. LXJNT. 

[3 Cranch, C. C. 285.] J 

Circuit Court, District of Columbia. April 
Term, 1828. 

Laxdlokd ani> Tenant — Death of Tenant — 
Action against Administratoh. 

The assignee of a ground-rent, in fee, may 
maintain an action of covenant against the ad- 
ministrator of the original grantee, for rent ac- 
cruing after the death of that grantee, although 
the land has descended to his heirs, subject to 
the rent. 

Covenant by [Richard M. Scott] tlie assignee 
of the ground-rent of a lot in Alexandria, con- 
veyed in fee, by the late General George 
Washington, to Ezi-a Lunt, who covenanted 
for himself, his heirs, and assigns, to pay an 
annual rent of $73 forever. The declaration 
and oyer set forth the original deed from 
General Washington to Ezra Lunt, in fee, re- 
serving an annual ground-rent of $73 forever; 
the covenant, on the part of Lunt, to pay the 
rent; the assignment of the rent, by General 
Washington, to the plaintiff; the death of 
Lunt; the granting of administration of his 
estate to the defendant; and the accruing of 
the rent since his death. 

Mr. Taylor, for defendant, after oyer, de- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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murred to the declaration, and contended that 
the action could not be maintained. 

The question was, at the last term, submit- 
ted to the court by Mr. Taylor, for defendant, 
and Mr. Swann, for plaintiff. 

THE COTJIIT considered it in the vacation, 
and its opinion (THRUSTON, Circuit Judge, 
absent) was now delivered by CRANCH, 
Chief Judge. 

The late General George Washington con- 
veyed a certain lot of land in Alexandria to 
Bzi-a Lxmt, in fee, reserving an annual rent 
of $73; and there was an express covenant 
by Lunt, for himself, his heirs, and assigns, 
to pay the rent. Lunt died, and this action 
of covenant is brought against his adminis- 
trator for rent which accrued after his death, 
and, consequently, after the land had descend- 
ed to his heirs at law. 

Mr. Taylor, for defendant, contended that 
as the estate became vested in the heirs by 
the act of the law, and not by the volmitary 
assignment of the lessee, the privity of con- 
tract was destroyed, as well as the privity of 
estate, between the assignee of the lessor and 
the personal representatives of the lessee. 
The lessee, after a voluntary assignment, may 
be liable upon his express covenant; because 
he has volimtarily parted with the estate, and 
may take counter security from his assignee. 
But the law, \vhich takes away the estate, for 
the enjoyment of ■which the rent is given, 
would be unjust if it left the lessee liable for 
the rent; and the person who acquires the 
estate in the right of the lessee would stand 
in a much better situation than the lessee 
himself, as he would have the whole benefit 
of the estate without its burden. "Nemo 
debet locupletari aliena jaetura." 

No authority was cited by Mr. Taylor in sup- 
port of this view of the case. It was, how- 
ever, probably suggested by what fell from 
Mr. Justice Yates, in the case of Mayor v. 
Steward, 4 Burrows, 2439, 3443, namely, "As 
the act devests him of his whole estate, and 
renders him absolutely incapable of perform- 
hig the covenant, it would be a hardship upon 
him if he should remain still liable to it when 
he is disabled by the act of parliament from 
performuig it;" and by the arguments of the 
counsel in that case, and in the case of Mills 
V. Auriol, 1 H. Bl. 443, and of Auriol v. Mills, 
4 Term R. 94. But those arguments were 
overruled by the judgment of the court 

It is said, however, that those cases were 
under the bankrupt act; and that tlie assign- 
ment, being in consequence of the act of the 
bankrupt himself, the property cannot stilct- 
ly be said to have passed out of him, by the 
act of the law, without his own concurrence. 

Some count|nance is given to this idea by 
the language of Lord Loughborough, in Slills 
V. Auriol, 1 H. Bl. 444. But the opinion of the 
court of king's bench in the same ease, in 4 
Term R. 98, does not seem to have been at 
all influenced by that consideration. Lord 



Kenyon, in delivering the opinion of the court 
there, says: "It is extremely clear that a per- 
son who enters into an express covenant in 
a lease, continues liable on his covenant, not- 
withstanding the lease be assigned over. The 
distinction between the actions of debt and 
covenant, which was taken in early times, is 
equally clear. If the lessee assign over the 
lease, and the lessor accept the assignee as 
his lessee, either tacitly or expressly, it ap- 
pears, by the authorities, that an action of 
debt will not lie against the original lesseer 
but all those cases, with one voice, declare 
that if there be an express covenant, the ob- 
ligation upon such covenant still continues."" 
"It cannot be disputed that, where a disposi- 
tion of the lease has been made by virtue of 
a fieri facias, or an elegit, the lessee continues 
liable upon his covenant, notwithstanding the 
estate be taken Jrom him against his consent. 
On the same principle, the South Sea director 
was held liable, although he was devested 
of his property by the act of confiscation. 
Hornby v. Houlditeh, Andr. 40; 1 Term R. 
93, note a. So in the case of an attainder, and 
other cases." "Then it was contended that 
the bankruptcy put an end to the contractr 
but that argument is not well founded. For 
it was asked by Lord Hardwicke, in the case 
of Hornby v. Houlditeh, what is there here to- 
discharge the privity of contract, or estate, be- 
tween the lessor and lessee? or what is there 
to discharge an express covenant?" "I may 
ask the same questions in this case. Has the- 
landlord done any act to discharge the lessee? 
Even in cases where the landlord has express- 
ly consented to receive the assignee as his 
tenant, the original lessee has always been 
held liable on his covenant; and those, in my 
opinion, are much stronger cases than the- 
present, where the assignees are forced upon 
the landlord without his consent." 
. In the case of Kunlde v. Wynick, 1 DalL 
[1 TJ. S.] 305, the plaintifE had conveyed a 
lot of land to the defendant in fee, rendering 
an annual rent; the defendant had assigned 
his interest in the premises before any rent 
had become due; and the plaintiff had re- 
ceived one year's rent fi-om the assignee. The- 
plaintiflE brought his action of covenant against 
his original grantee, and recovered judgment- 
The difference between that case and this 
is, that there the assignment was voluntary, 
and the plaintiff had accepted rent from the 
assignee; but here was no assignment, and 
no acceptance of rent from the heirs at law 
by the plaintiff; and no other act of the plain- 
tiff waiving his right of action upon the cove- 
nant. The original grantee of the land knew 
that upon his dying seized, and intestate, the 
land would descend to his heirs at law, and 
that his administrator would be bound by the 
covenant. There is no more hardship in this- 
case than in that of a mortgage, where the- 
administrator may be compelled, by the bond 
or covenant of the intestate, to pay the mort- 
gage-money for the benefit of the heir at law; 
' or in that of a contract to pmrchase land, and 
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the purchaser has given his bond for the 
pnrchase-mouey, the land being conveyed upon 
the faith of the personal security. The land 
would descend to the heirs, and the personal 
obligation -would devolve on the administra- 
tor, who, if obliged to pay the money, could 
not compel the heirs to refund it. 

Upon the authority of these cases cited by 
the plaintiff's counsel, as well as upon the gen- 
■eral principles of reason and law, we think 
the plaintiff is clearly entitled to maintain 
his action of covenant against the administra- 
tor. 

This opinion is substantially aflarmt'd by 
the supreme court of the United States in Scott 
V. Lunt, 7 Pet. [32 U. S.] 602, per Stoiy, J. 
See, also, Pember v. Mathers, 1 Bro-\vn, Ch. 
52. 

[NOTE. Upon the trial of the case, there 
was verdict and judgment in favor of the de- 
fendant, upon his plea of re-entry by plaintiff. 
The plaintiff sued out writ of error in the su- 
preme court, and the ease was first heard upon 
motion of defendant to dismiss for want of 
jurisdiction. Motion overruled. 6 Pet. (31 U. 
S,) 349. Subsequently the court reversed the 
court below xipon certain instructions given 
and refused tipon the plea of re-entry. 7 Pet. 
(32 U. S.) 596.] 



Case No. IS, 541. 

SCOTT et al. v. MANSFIELD, 0. & L. M. 
R. CO. 

12 Flip. 15; 1 o Am. Law Rec. 436; 9 Chi. Leg. 
News, 92.] 

Circuit Court, N. D. Ohio. April Term, 1877. 

PUACTICE IN ChaXCEUY — PaUTIES — AMENDMENT. 

A party interested in the res in controversy, 
not made a party in the bill, may on his motion 
or petition, be made a party by amendment of 
the bill. 

[This was a bill in equity, to foreclose a 
mortgage, by Thomas A. Scott and G. "W. 
Cass, trustees, against the Mansfield, Cold- 
water & Lake Michigan Railroad Company.] 

John P. Shipman, H. C. Hedges, and Otis, 
Adams & Russell, for the motion. 
Rufus P. Ranney, and J. T. Brooks, contra. 

WELKER, District Judge. The bill is filed 
by complainants as trustees of bondholders 
to foreclose a mortgage executed by the de- 
fendant upon their railroad, to secure bonds 
issued by the company, and prays the sale 
of the railroad to pay the same. 

Swan, Rose & Co., who are not parties to 
the bill, file their motion asking an order that 
the complainants may be required to amend 
their biU so as to make them parties defend- 
ant, with leave to answer. They state that 
they were contractors for the building of the 
railroad of the defendant, that they built a 
lai'ge part of it, for which defendant was in- 
debted to them, and that before the filing 
of the bill, they had recovered a judgment in 

1 [Reported by WrUiam Searcy Flippin, Esq., 
and here reprinted by permission.] 



the state court against the defendant for a 
large amount, and on which execution was 
issued and duly levied upon the road, and 
which is claimed to be a subsisting lien upon 
the road; the judgment not having been paid. 
They also allege that the mortgage of the 
complainants is not a valid lien upon the 
railroad, and not superior to their lien there- 
on, and that they have a good and sufficient 
defense to the mortgage of the complainants. 

The motion is resisted by the complainants 
on the ground that they have made the only 
party necessaiy, and that to amend by mak- 
ing these lien holders parties is imnecessary, 
claiming that the proper parties are before 
the court to enable it to make a final and 
complete decree in the premises. The ques- 
tion is whether Swan, Rose & Co. can be thus 
made pai'ties on their jnotion so made? 

From a very careful examination of the au- 
thorities, I find it stated as a general propo- 
sition in equity proceedings, that all parties 
interested in the subject-matter of the suit 
should be made parties; that if it appear at 
any stage of the case, that there are pai'ties 
in interest, not so made parties, the court 
may withhold a decree until siach Darties are 
brought before the court, or dismiss the bill 
for want of such parties; but that a bill 
would not be dismissed if such parties were 
in court as would enable the court to deter- 
mine the whole case. 

In this case, the railroad cornpany having 
been made defendant, with the right to make 
defense to the claim of the complainants, and 
to set up all legal defenses to the bonds of 
the complainant, would enable the court to 
make a final decree in the ease between the 
parties. But Swan, Rose & Co., have an in- 
terest in the subject-matter of the suit, by 
reason of their judgment and levy upon the 
i*ailroad, and which interest would also be 
determined by the decree between the pres- 
ent parties, for if the mortgage of the com- 
plainant be held to be a good and valid lien 
upon the road and the value of the road not 
be sufficient to pay both liens, it will neces- 
sarily take from them the lien thus acquired 
by them. 

It is conceded that they could file their 
original bill, making the complainants and 
the railroad company defendants, and in that 
way attack the bonds and mortgage of the 
complainants, and ask the court to enfoi'ce 
the lien upon the road. That being done, the 
court would then have two cases, involving 
substantially the same controversy, and 
which, no doubt, could be consolidated into 
and tried as one suit. The practice proposed 
to be adopted will save this circuity of ac- 
tions, and puts this one in a shape to settle 
all the questions made in the case. It would 
be but the enforcement of the^^eneral prac- 
tice in chancery of making all lien holders 
defendants where a bill is filed by one lien 
holder to enforce the lien by sale of mort- 
gaged premises. 

I find, in the case of Coleman v. Martin 
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[Case No. 2,985], this practice approved by 
Judge Blatchford. In that case he lays down 
this general rule: "In a suit in rem, where 
the court has jurisdiction over the res, and 
its decree affects the interest in the res of all 
persons who have any interest in the res, a 
person who has a lien or claim upon, or other 
interest in the res. is allowed to intervene, 
and he heard for his own interest in the res. 
The theory of this is, that the person, by his 
interest in the res, has an interest, hi a legal 
sense, in the subject matter of the contro- 
versy." 

In 16 Ga. 137, it was held: "That a court 
of equity will extend to one who is not a 
party to the bill, the privilege of becoming a 
•party at his own instance, when, from the 
case made, it sees that the ends of justice 
would be subserved by it." 

It seems to me, therefore, that upon prin- 
ciple, as well as upon precedent, Swan, Rose 
& Co. ought to be made parties; and that it 
is good practice, and a proper way to require 
this to be done on their motion or petition; 
and the order is accordingly made requiring 
the complainants to amend their bill by mak- 
ing them also defendants in this case. 



SCOTT (MAUL v.). See Case No. 9,306. 
SCOTT (MEAD v.). See Case No. 9,368. 

,Case Wo. 12,542. 

SCOTT et al. v. The MORNING GLORY. 

[Hoff. Op. 448.] 

District Court. N. D. California. April 22, 
1859. 

ABMiiuLTr— Jdrisdictios— Sekvices in Pbocub- 
iNG Crew— Domestic Service. 

[Admiralty has no jurisdiction of a suit by 
shipping masters to recover for services in pro- 
curing a crew to navigate a vessel from one 
port to another in the same state.] 

[This was a libel by Scott and Curtis 
against tlie Morning Glory.] 

E. H. Hodges, for libelants, 
Robert Rankin, for claimant. 

HOFFMAN, District Judge. The libel in 
this case is liled to recover compensation for 
services rendered to the above vessel by the 
libelants, as shipping masters, in procuring 
10 men to navigate the vessel from Benicia 
to this city. Exceptions to the libel are filed 
on the grounds (1) that the contract is not of 
admiralty jurisdiction; (2) that it is not al- 
leged that any necessity existed for creating 
a lien on the vessel, by reason of want of 
funds in the master's possession, or of per- 
sonal credit of th^ owners. 

As to the first exception. In The Gustavia 
[Case No. 5,876], it was held by the judge 
that a ship's broker has a lien on a foreign 
vessel for services in shipping a crew, and 
for advances for their wages. On the other 
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hand, it has been decided that stevedores had 
no lien, and this court has rejected the 
claim, in rem, of runners, or persons who are 
hh-ed to solicit passengers. It is impossible 
not to recognize, in the recent decisions of 
the supreme court, a disposition to confine 
the admiralty jurisdiction within narrower 
limits, and restrict maritime liens to fewer 
cases than is desired by its more ardent 
advocates. The Yankee Blade, 10 How. [6a 
U. S.] 82. To give the court jurisdiction 
over a contract as maritime, it must relate 
"to the trade and business of the sea," or 
must be essentially maritime in its charac- 
ter. It is not enough that it relates to a 
vessel. Thus, the admiralty jurisdiction to- 
enforce a mortgage of a ship has been de- 
nied by the supreme court. 8 How. [49 U. S.] 
And, in Philips v. The Thomas Scattergood 
[Case No. 11,106], Judge l^iopkinson held that 
a seaman whose wages have been paid up 
to the termination of the voyage, but who 
afterwards remained on board the vessel 
moored at the wharf, has no claim for serv- 
ices which the admu-alty can enforce. In 
the case of People's Ferry Co. v. Beers, the 
supreme court held that the jurisdiction does 
not extend to cases where a lien is claimed 
by the builders of a vessel for work done 
and materials furnished in its construction. 
20 How. [61 U- S.] 398. If the jurisdiction 
be construed to embrace not only matters di- 
rectly connected with maritime commerce,, 
but those tending toward or conducive to it, 
a large and indefinite field would be opened- 
With respect to materials, etc., furnished ta . 
a vessel, the maritime lien of America cre- 
ates a lien only when the vessel is foreign- 
The lien given by local laws for materials 
furnished to domestic vessels, can no longer,, 
by a recent rule of the supreme court, be en- 
forced in the admiralty. 

The only otlier cases on which a lien arising; 
out of contract is admitted, are those of sea- 
men, engineers, etc., for services rendered on 
board during a voyage, express hypotheca- 
tions for supplies or necessary funds, and the 
reciprocal liens which arise out of the con- 
tract of affreightment. But, if the claim of 
a shipping master, as a quasi material man, 
be allowed, on the ground that his services 
are necessary or advantageous to the vessel, 
I cannot perceive why, on the same princi- 
ple, the claims of runners, or persons who 
solicit freight or passengers, or that of the- 
printer who advertises the ship, or even that 
of the drayman who carts their stores, or 
many others who directly or indirectly con- 
tribute to her profitable employment, must 
not also be admitted. That such liens are- 
not necessary to commei'ce, nor generally 
supposed to exist, may be fairly inferred fronn 
the fact that the books contain no reports 
of attempts made to enforce them, if we ex- 
cept the case of The Gustavia, already cited. 
1 am persuaded that the admiralty jurisdic- 
tion, as understood by the supreme court, 
will not be extended by that ti-ibunal to em- 
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T)race a large and novel class of cases, the 
assertion of cognizance over which would be 
to forsake ancient and well-defined bounda- 
ries, and to enter upon a broad and indefi- 
nite field of jurisdiction. I think, therefore, 
that the first exception should be sustained. 

But, even if this court had jurisdiction over 
this contract to enforce a lien in rem, it is 
■clear that the libel does not allege sufiicient 
to create that lien. In the case of The (ius- 
tavia, relied on by the advocate for the libel- 
ants, the ship's broker is treated as a ma- 
terial man. The rules with respect to liens 
for materials and supplies must therefore be 
applied to him. He certainly can have no 
higher rights than the person who supplies 
materials to a foreign ship. In the case of 
Pratt V. Reed [19 How. (60 U. S.) 359], it is 
decided by the supreme court that, to create 
a maritime lien for supplies furnished to a 
vessel, there must not only be an actual or 
apparent necessity for the supplies, but thei-e 
must be a necessity for resorting to the credit 
of the vessel. In other words, it must ap- 
pear that they could not have been obtained 
■on the credit of the owners. If such a state 
of facts is necessary to give rise to the lien, it 
is clear that it should be alleged in the plead- 
ings and proved at the trial. The libel in 
this case contains no such allegation. The 
second exception must therefore be sustained. 
The defect might, if the facts justify such a 
■course, be cured by amendments, but the 
view taken of the first exception renders it 
useless. Exceptions sustained. 



SCOTT V. The M. W. WRIGHT. See Case 
No. 9,983. 

SCOTT (NEVES v.). See Case No. 10,134. 



Case No. 12,543. 

SCOTT V. OTIS et al. 

T23 Int. Rev. Rec. 367; 4 I^aw & Eg. Rep. 508; 

5 N. y. Wkly. Dig. 2G4; i 10 Chi. 

Ltg. News, 41.] 

Circuit Court, D. Iowa. Oct. 23, 1877. 

Removal of Causes— Power of State Coukt ix 
Vacation. 

1. A cause was referred to a referee, under 
the statute of Iowa for tiial, in vacation. A 
petition, affidavit and bond were filed in the of- 
fice of the clerk of the state court, under Rev. 
St. § 639, suhd. 3, for tiie removal of the cause 
to the federal court. Held, not to have the ef- 
fect to dive&t the jurisdiction of the state court, 
or of the referee to proceed to a trial pursuant 
to the order of reference. 

2. Under section 639 of the Revised Statutes, 
a removal of a cause from the state court can- 
not be effected in vacation, without any action 
■of the state court. 

On motion by the defendants [H. W. Otis 
and others] to remand cause to the state court. 
The suit was brought [by IM. T. Scott] in the 
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state court at the May term, 1875, and at the 
May term, 1877, it was by consent referred 
by the court to a referee for trial. This ref- 
erence was made in pursuance of the Code of 
Iowa on that subject. The following sections 
of that Code relate to the powers and duties of 
a referee: 

"See. 2820. The trial by referee shall be 
conducted in the same manner as a trial by 
the court. He shall have the same power to 
summon and enforce by attachment. The at- 
tendance of witnesses to punish them as for 
a contempt for non-attendance or refusal, to 
be sworn or to testify, and to administer all 
necessary oaths in the trial of the case, to take 
testimony by commission, allow amendments 
to pleadings, grant continuances, preserve or- 
der, and punish all violations thereof. 

"Sec. 2821. The report of the referee on the 
whole issue must sjate the facts found and 
the conclusions of law separately, and shall 
stand as the finding of the court, and judg- 
ment may be entered thereon in the same man- 
ner as if the action had been ti-ied by the court. 
The report may be excepted to and reviewed in 
like manner. 

"Sec. 2822. When the reference is to report 
the facts, the report shall have the effect of 
a special verdict. 

"Sec. 2823. The referee shall sign any true 
bill of exceptions taken to any ruling by him 
made in the case whereto any party demands 
a bill of exceptions; and the party shall have 
the same rights to obtain such bill as exists in 
the com-t, and such bill shall be returned with 
the report." 

In the vacation after the Sfay term, 1877, 
and prior to the November term, 1877, viz. 
on October 6, 1877, the plaintiff filed with the 
clerk of the state court, a petition, affidavit and 
bond, under the prejudice and local influence 
act (Rev. St. § 639, subd. 3; Act March 2, 1867 
[14 Stat. 558]), to remove the cause to this 
court. The state court not being in session, 
did not act on the petition or accept the bond. 
It has neither ordered nor refused to order 
the removal. Notice of the filing of the peti- 
tion and bond was given to the referee, wliom 
nevertheless, it seems, commenced the trial of 
the cause, pursuant to the order of reference, 
but the trial has not yet been concluded by 
the referee. The next term of the state com-t 
does not occiu- until the 5th day of November, 
proximo. 

C. E. Richards, for the motion. 
F. T. Lomax, contra. 

Before DIX/LON, Circuit Judge, and LOVE, 
L>istrict Judge. 

DILLON, Circuit Judge. The act under 
which this cause was attempted to be removed 
(Rev. St. § 639, subd. 3) requires the petition 
and affidavit for the removal to be filed "in the 
state court." And "in order to such removal 
the petitioner must at the time of filing his 
petition therefor, offer in said state court, good 
and sufficient surety," etc. "It shall thereupon 
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be tlie duty of the state court to accept the 
surety and to proceed no further in the cause 
against the petitioner." TJnlike the act- of 
March 3, 1875 [18 Stat. 470], the statute under 
which the removal was here attempted con- 
tains no provision authorizing the petition for 
the transfer, to he filed in vacation. It is our 
opinion tliat the filhig in vacation of the peti- 
tion, and affidavit and bond for the removal 
of this cause, did not have the effect to divest 
the jurisdiction of the state court, or that of 
the referee under the order of reference. The 
precise point presented is, whether under Rev. 
St. § 639, the removal of a cause can be effect- 
ed by a petition and bond filed in the clerk's 
office in vacation, without any action of the 
state court. "We hold that it cannot. 

Under the statutes of Iowa, courts act only 
in term, and judges have only a few enumerat- 
ed powers which can be exercised in vacation. 
"Upon any final adjournment of the court all 
business not otherwise disposed of, stands con- 
tinued generally" until the next term. (Dode, 
§ 172. Without the consent of parties, the 
courts cannot decide cases in vacation ^d. § 
183), or the judges do anything except to make 
provisional orders in specffied cases. Judges in 
this state cannot, in vacation, exercise the pow- 
er of courts in term. The act of congress 
(Rev. St. § 639) requires the petition and bond 
to be filed in the state court, and requires the 
state court to accept the surety, and to proceed 
no fiu'lher in the cause. This implies action, 
to some extent, on the part of the state court, 
viz. to accept the surety if it be sufficient, and 
negatively the duty not to take any subse- 
quent steps in the cause— action which in Iowa 
can only be taken by the court when acting as 
a court, that is. In term time. Whether the 
mere consent of the plaintiff to refer the cause, 
without more, waives the , right of removal 
under Rev. St. § 639, subd." 3, as insisted by 
the defendant's counsel, we need not deter- 
mine. Hanover Nat. Bank v. Smith [Case 
No. 6,035]. I have doubt on this point and 
give no opinion upon it. 

^The case is not legally removed to this court, 
and is therefore dismissed. Case dismissed. 



Case Xo. 13,544. 

SCOTT V. The PLYMOUTH. 

[6 McLean, 463; i Newb. 56.] 

District Court, D. Michigan. June Term, 1855. 

Mauitime Ltess — Home Port — Labok — In- 

TEUESTED WlTNESS—CoMPETENOT. 

1, A steam propeller, built by ship-builders at 
Cleveland, Ohio, under a contract with parties 
resident in Buffalo, New York. The former 
place is her home port until after her delivery 
and her first voyage, 

2. Painting a vessel before her completion, 
and while still in the custody of the ship-builder, 
is work done at the home port, and creates no 
lien in favor of the painter on the vessel. 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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3. When the interest of a witness is balanced, 
his testimony is competent. 

Libel filed [by Dwight Scott] for the recov- 
ei*y of a bill for painting the propeller while 
lying In the port of Cleveland, Ohio. It ap- 
peared in the proofs that the propeller was 
built by the firm of Lafronier & Stevenson, 
boat builders, Cleveland, under contract with 
George H. Bryant & Co., merchants, Buffalo, 
N. Y. That a considerable sum liad been ad- 
vanced, and the balance due satisfactorily ad- 
justed before the delivery of the vessel, which 
formally took place In May, 1854, when she 
sailed on her first voyage to Buffalo, the libel- 
ant interposing no claim, and making no ob- 
jection, although aware of the delivery of the 
vessel to Biyant & Co. The libelant was a 
ship-painter, and was engaged, when he per- 
formed the work for the Plymouth, in paint- 
ing other vessels in the ship-yard of Lafron- 
ier & Stevenson, with whom he kept a gener- 
al account of work and cash payments. The 
painting of the Plymouth was at the request 
of Lafronier & Stevenson, and amounted in 
all to about thirteen hundred dollars, upon 
which five hundred had been paid, and cred- 
ited to Lafronier & Stevenson when the pro- 
peller was delivered to Bryant & Co. Sub- 
sequently, Lafronier & Stevenson failed in 
business, and the libelant institutes this ac- 
tion against the vessel for the balance due. 

Miller & Campbell, for libellant, contended: 
(1) That there was a maritime lien, Inasmuch 
as the owners resided in Buffalo, and the 
work was on their vessel. There was no own- 
er until the vessel was finished; and when 
finished, by the contract she was owned in 
a foreign port. In support of this proposi- 
tion, the counsel cited 3 Kent, Comm. 132, ^ 
143; Conk. Adm. 56; The Hull of a New 
Ship [Case No. 6,859]; [Gibbons v. Ogden] 9 
Wheat. [22 U. S.] 65. (2) If the libellant had 
not a maritime lien for the painting, he ac- 
quired such lien under the local law of Ohio, 
which will be enforced in the United States 
court. Swan, St. Ohio, 185, 551; Conk. Adm. 
57; De Lovio v. Boit [Case No, 3,776]; Read 
V. Hull of a New Brig [Id. 11,609]; The Nes- 
tor [Id. 10,126]; Davis v. New Brig [Id. 3,- 
643]. (3) The allegations of the answer un- 
supported, because the testimony of Lafron- 
ier & Stevenson is incompetent, and should 
not be received. 

Contra, Lathrop & Duffleld, who replied: 
(1) That the ownership of the Plymouth, 
when the debt was contracted, was in La- 
fronier & Stevenson; Bryant & Co. having 
no interest imtil she was finished and de- 
livered. Mueklow V. Mungles, 1 Taunt. 318; 
Oldfield V. Lowe, 9 Barn. & O. 73; Simmons 
V. Swift, 5 Barn. & C, 857; Atkinson v. Bell, 
8 Barn. & C. 277; Clarke v. Spence, 4 Adol. 
& E. 488; Laidler v. Burlinson, 2 Mees. & W. 
602; 4 Rawle, 260; 7 Johns. 473; 11 Wend. 
135; 6 Pick. 209; 9 Pick. 500. (2) No lien 
given by the law of Ohio, Jones v. The Com- 
merce, 14 Ohio, 409. (3) The interest of La- 



SCOTT (Case No. 12,545) 



£21 Fed. Cas. page 81SJ 



fronier & Stevenson balanced, and therefore 
competent. 

OPINION OF THE COURT. 1. Under the 
proofs submitted, the libellant acquired no 
maritime lien. His contract was with La- 
fronier & Stevenson, to whom alone he gave 
credit. Bryant & Co., had no property in the 
vessel until delivered; and the work, for 
which the suit is instituted, was performed 
by the libellant before the vessel was deliv- 
ered. Cleveland "was her home port, when in 
process of constiiiction, and the fact that the 
libellant kept a general account with I^a- 
fronier & Stevenson for painting the various 
vessels built by them, and that he was en- 
gaged in painting other vessels at the same 
time with the Plymouth, shows, that he look- 
ed to them for his payments, and not to the 
future vessel. Until completed, there was no 
vessel in existence on which a maritime lien 
could attach. The material man and his em- 
ployer resided at Cleveland, and not until aft- 
er her first voyage was her home port at BitC- 
falo. So far, therefore, the libel sets foi*th a 
claim for work and materials, furnished at a 
home port, and, consequently, created ho lien. 
Abb. Shipp. 143, note. 

2. No lien was given by the statutes of 
Ohio. The mechanics' lien law of that state 
(Swan, St. e. 69), passed March 11, 1843, cre- 
ating a lien in favor of mechanics, does not 
apply to this case, as the pre-requisite acts 
to perfect the lien, prescribed in the substi- 
tute for section 7, have not been complied 
with. And the statute of 1840, commonly 
called the "Boat and Vessel Law," according 
to the constniction of the supreme court of 
Ohio, gives no such lien. Jones v. The Com- 
merce, 14 Ohio, 409. 

3. Lafronier & Stevenson, under the cir- 
cumstances, are considered by the court as 
competent witnesses. Their interest, in this 
controversy, is balanced. They are answera- 
ble to the libellant for the amount claimed, 
should he fail in this suit; and should he re- 
cover—Bryant & Co., having paid for the pro- 
peller according to contract, they would be 
obligated to refund them the amount recov- 
ered here. Libel dismissed. 



Case No. 12,545. 

SCOTT V. ROSE. 

[2 Lowell, 381.] i 

District Court, D. Massachusetts. Dec, 1874. 

Seamen — Wages — A-BSexce without Leave — Ju- 
dicial Discretion — Entry in Loo Book 
— Repeal of Statutes. 

1. The act of 20th July, 1790, § 5 (1 Stat. 
133), so far as relates to absence without leave, 
and an entry thereof in the log-book, was re- 
pealed by the statute of 7th June, 1872, § 51, 
&c. (17 Stat. 273) ; and, if that statute is repeal- 
ed, as to coasting voyages, by St. 1874, c. 260 

1 [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.] 



(18 Stat. 64), the repeal does not affect rights 
accrued before the repeal. 
[Cited in Ross v. Bourne, 14 Fed. 859; Wel- 
come v. The Yosemite, 18 Fed. 384; Brink 
V. Lyons, Id. 607; U. S. v. Buckley, 31 Fed- 
808.] 
[Cited in Eddy v. O'Hara, 132 Mass. 60.] 

2. The forfeiture of wages for absence with- 
out leave is left largely to the discretion of the 
court; and, where such absence was not fully 
justified, but had caused no pecuniary loss to 
the master, a small deduction from tlie wages 
was made. 

[Cited in Brink v. Lyons, 18 Fed. 007.] 

[This was a libel for wages by W. Scott 
against H. Rose.] 

C. G. Thomas, for libellant 
F. Dodge, for respondent. 

LOWELL, District Judge. This little case 
involves some nice points of law and fact. 
The libellant proceeds for wages said to have 
been earned in 1873. It appears that the libel- 
lant lives in Baltimore, and that he was em- 
ployed as cook on board the brig Chimborazo, 
of which the defendant is one of the owners, 
in a considerable number of coasting voyages 
from Massachusetts and Maine to Baltimore 
and other Southern ports. Twice it happened 
that he stayed away fx'om the ship in Balti- 
more, under circumstances which the respond- 
ent contends were such as to forfeit the 
wages due him. On the first occasion the 
master had hired the vessel by a parol char- 
ter, which, by the common law as administer- 
ed in Massachusetts and Maine, would ren- 
der the charterer alone responsible for the 
wages of that voyage. I agree with the 
opinion of Judge Ware, that the general own- 
er, wlio has received his share of the freight, 
is liable in admiralty for tlie wages, notwith- 
standing such a charter. I do not now en- 
large upon that topic, because my decision 
in this case does not turn upon that ques- 
tion. 

In the conflict of evidence,! think one thing 
is tolerably certain, that the libellant is en- 
titled to thirteen dollai-s as wages, which the 
owners were to pay, because they had been 
earned while the vessel was lying in Boston, 
before the master had taken her on shares. 
This was the written statement of the master 
at the time, given to the libellant, now pro- 
duced in court, and admitted to be genuine. 
The master, as between himself and the own- 
ers, was the only person who suffered any 
loss by the absence of the libellant from the 
vessel, because he was to furnish a cook as 
well as all other seamen; and, therefore, tak- 
ing the defence precisely as it is put, the ab- 
sence cannot affect the right to wages earned 
imder another contract with different parties, 
and accrued before the master chartered the 
vessel. I cannot see my way to decree more 
than this sum in respect to this voyage, and 
that sum is due on any possible construction 
of the law. 

The second voyage was under a different 
master, who has testified upon the stand. 
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The voyage was from Belfast, in Maine, to 
Baltimore, and back to a Northern port of 
disdiarge, for whicli articles were signed. The 
master says that the libellant, being given 
leave of absence on Saturday, to extend 
through Sunday, did not return until Wednes- 
day; that on Monday night the master enter- 
ed the libellant as a desoi-ter in the log-book, 
and on Wednesday mornhig hired another 
cook. When the libellant returned, he said 
his wife had been iU, and there was some dis- 
cussion about that, but. the master refused 
to lake him back. The ai-ticles and log-book 
were lost in the brig on her return trip. 
There was remaining due to the libellant at 
this time, according to the master's computa- 
tion, about thirty-four dollars. The conten- 
tion of the defendant is that the wages were 
wholly forfeited by a statutoiy desei-tion. 

I am of opinion that Act 1790, § 3 (1 Stat. 
133), so far as relates to absence without 
leave and an entrj-' thereof in the log-book, 
was repealed by St. June 7, 1872, § 51, &c. 
(17 Stat 273). These sections have always 
been construed to apply to all voyages, and 
not merely to those mentioned in section 12 
of the act; and it is clear that they are of 
a general nature, and. there is nothing to eon- 
fine or limit their application, excepting that 
section 52 requires an entry of absences to be 
made In the "oflSLcial log-book," and section 
58 only requires such log-books to be kept in 
foreign voyages, or those between the Atlantic 
and Pacific coasts. But this mere incidental 
discrepancy cannot vary the eonsti-uction of 
this part of the law. It may, pei-haps, excuse 
the officers from making the entries in the 
ordinary log-books; but this is the extent of 
its effect, if it has any. 

Tt is said that by St. 1874, c. 260 (IS Stat. 
64), coasting voyages are taken entirely out 
from all the provisions of the statute of 1872; 
and this seems to be so. But that statute 
cannot retroactively afEect the civil rights of 
these parties, which were fixed before the re- 
pealing act was passed, though it might cut 
off any criminal penalties, which could be 
enforced only by virtue of that act. 

I conclude, then, that there was no for- 
feiture of the whole wages imder the statute 
of 1790, but that the case must be decided by 
section 51 of the act of 1872, which leaves the 
forfeiture veiy largely to the discretion of 
the court. If the libellant's wife was so ill 
that he could not properly leave her, he 
should have sent word to the master. He 
Says he hired some one to go and inform the 
master; but- this seems to be doubtful. Still 
the absence was not very serious, and was 
not in any sense a desertion by the maritime 
law, and there is no evidence that the master 
suffered any pecuniary loss, though he must 
have been put to some inconvenience. His 
new cook appears to have been hired at five 
dollars a month less than the wages of the 
libellant. 

Upon the whole, I think a deduction of ten 
dollars a sufficient penalty for this absence. 

21FED.CAS. — 54 
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This leaves due the libellant, on the first 
voyage, $13; on the second, ^23; total, §36. 
Decree for $36 and costs. 



Case Wo. IS, 546. 

SCOTT T. RUSSELL. 

[1 Abb. Adm. 258.] i 

District Court, S. D. New York. April, 1848. 

Seamen— Wages— DuTsr to Ship — Smuggling — 
Bakbatkt— Subtraction op Wages. 

1. For a seaman wilfully to do any act which 
outs the vessel in jeopardy, — e. g. for one to 
violate a notorious excise law by smuggling,— 
is a breach of the duty which he owes to the 
ship. 

2. Such breach of duty may be considered in 
diminution or in bar of the seaman's wages; it 
being an ofEenee in the nature of barratry, caus- 
ing loss and delay to the vessel, for which he 
would justly be subject to make amends, by for- 
feiture or subtraction of wages, 

rCited in The Horace E. Bell. Case No. 6,702; 
The T. F. Whiton, Id. 13.849.] 

This was a libel in personam, by John 
Scott, against William H. Russell, master of 
the ship Niagara, to recover for seamen's 
wages. It appeared that the libellant, a resi- 
dent of Liverpool, shipped, at the port of 
New York, on board the Niagara, as cook, 
for a voyage to Liverpool and back, and 
earned wages on the voyage. In defence it 
was shown, that while the vessel was yet in 
New York, he carried on board of her, clan- 
destinely, a large package of tobacco, two 
feet long and ten inches wide, crowded full. 
It-was also proved, that on the arrival of the 
ship in Liverpool, forty or fifty pounds of 
tobacco were found under the cook's ca- 
boose, crowded beneath the floor, and were 
there detected by the custom-house search- 
ers, and the ship was in consequence de- 
tained for several days, under the provisions 
of Act 8 & 9 Vict., which prohibits the smug- 
gling of tobacco into the country under pen- 
alty of forfeiture of the vessel. No proof 
was given of the amount of loss incurred by 
the owner in consequence of this detention. 

Alanson Nash, for libellant. 

(1) There is no proof that the tobacco found 
under the galley at Liverpool was that 
brought on board at New York by the libel- 
lant; nor that the libellant was in any way 
interested or concerned In the tobacco found 
under the galley, or in placing it there. 

(2) Tliere is no evidence that the master or 
owner suffered any damage on account of 
the finding the tobacco at Liverpool. There 
is no proof that any penalty was paid, nor 
any proof that the detention of the vessel 
was occasioned by the finding of the tobacco. 

(3) If it were proved that damage had 
been incurred in consequence of the conduct 
of the libellant, as contended, they could not 
be off-set in this cause. The damages sug- 
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gested are only matter of off-set The cir- 
cumstances alleged do not constitute either a 
payment to the libellant or a forfeiture; or 
if they were a forfeiture, it could only apply 
to wages antecedently earned, and could not 
operate as a prospective punishment. Clout- 
man V, Tunison [Case No. 2,907]; The Ro- 
veua [Id. 12,090]; ADD. Shipp. 767. 

Burr & Benedict, for respondent 

(1) The fraudulent misconduct of the libel- 
lant forfeited his wages. 

(2) The damages sustained in this case 
may he set-ofE against the wages. Willard 
V. Dorr [Case No. 17,680]; Abh. Shipp. 653, 
note; Brown v. The Neptune [Case No. 2,- 
022]. 

BKTTS, District Judge. It is sufficiently 
proved that the libellant clandestinely car- 
ried on board the vessel in New York a con- 
siderable quantity of tobacco, and that, im- 
mediately on the ari'ival of the vessel in Liv- 
erpool, a very similar quantity was found 
secreted under the caboose occupied by him 
as cook. This is, I think, sufficient evidence 
that he took on board the tobacco there de- 
tected, and that his misconduct caused the 
arrest of the vessel. If it were the fact, as 
suggested by counsel, that there were two 
distinct parcels of tobacco discovered, it 
would not have been difficult for the libellant 
to have produced evidence tending to show 
what disposal was made by him of the por- 
tion which it is amply proved he carried on 
board. In the absence of any evidence of 
that character, it is fair to presume that the 
parcels were the same; especially as the 
place of concealment was peculiarly access- 
ible to the libellant 

For a seaman wilfully to commit an act of 
dishonesty or fraud, which exposes the ves- 
sel to jeopardy, is a breach of the duty and 
fidelity which he owes to the ship. Such act 
amounts to barrati-y. (3 Durn. & E. [3 Term 
R.] 277; 2 Caines, 222; Wesk. Inst tit "Bar- 
ratry"), and may be considered in diminu- 
tion or in bar of his wages (Curt Merch. 
Seam. 118). The wrong may be used by 
the ship-owner to countervail the seaman's 
suit for wages, without resorting to a cross- 
action to that end. The libellant, if not a 
British subject, was shipped in a British 
port, and must be presumed cognizant of a 
law so notorious as that smuggling tobacco 
into Great Britain subjects the vessel to the 
danger of confiscation. Carrying the tobac- 
co on board clandestinely, and keeping it 
closely concealed in port, imports his con- 
sciousness that the act was unlawful. His 
conduct must, therefore, be regarded as a 
gross violation of duty, attended with ex- 
pense and delay to the ship, for which it is 
proper to impose a subtraction of wages 
by way of correction and amends. 

As, however, the respondent has not prov- 
ed" the^ amount of loss occasioned to the ship 
by the misconduct of the libellant, (though ' 



estimates are given which import that it 
must have greatly exceeded the whole 
amount of wages earned,) the court is dis- 
posed to abate the wages only in part, and 
with a view to operate as a proper check to 
seamen, rather than to recompense the own- 
er in this case. The decree will therefore 
be, that the libellant recover the wages due 
him on the voyage out and back, but with- 
out costs as against the respondent, and 
with a deduction of $25 for his unfaithful 
conduct and breach of duty in attempting to 
smuggle tobacco in the ship on the voyaged 
Decree accordingly. 
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Case No. 12,547. 

SCOTT et al. v. WIDDINGTON. 

[1 McLean, 193.] i 

Circuit Court, D. Kentucky. May Term, 1833. 

Writ op Right — ^Titi^e Alleged — Proof — 
Variation. 

This was a writ of right brought by Robert 
B. Scott Susan Scott and James O. Madison, 
citizens of Virginia, in which they demanded 
of the defendant [Henry Widdington] the 
land in controvei"sy, &c. whereupon the said 
Robert G. Scott and Susan Scott say that 
they have a right to the farm and tenement 
afoi-esaid, with the appurtenances, and offer 
proof, &c. and issue, &c. After the evidence 
was heard, the defendant's counsel moved the 
court to instruct the jury to find for the de- 
fendant as the evidence did not correspond 
with the title alleged in the eoimt the de- 
mandants having sued and counted as three 
separate demandants, each equally interest- 
ed,' and entitled to the land in contest: where- 
as the proof is of title in Susan R. Scott and 
James C. Madison only, or of title in the said 
Robert E. Scott and Susan his wife, with the 
said James C. Madison in fee; and in Robert 
E. Scott for life, and said Susan in remainder, 
after the death of Robert E. Scott 

OPINION OP THE COURT. In this ac- 
tion great strictness is observed. The proof 
must correspond with the count. As the is- 
sue is on the title, and not on the right of 
possession only, as in the action of ejectment, 
the evidence of title must strictly conform to 
the title as set out in the count And the 
court think that there is in this case such a 
variance as must be fatal to the plaintiffs in 
their action. 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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The plaintiffs' counsel asked leave to suffer a 
non-suit, which the court granted, with the uiit 
derstanding that the defendant's counsel should 
be heard against the right of the demandants to 
suffer a non-suit in this action. 



Case ISro. 12,648. 

SCOTT T. WISE. 

[1 Cranch, O. 0. 473.] i 

Circuit Court, District of Columbia. Nov, 
Term. 1807. 

Imprisonment for Debt — Prison-Bounds Bond 
— ^Assignment, 

A prison-bounds bond may be assigned by- a 
deputy-marshal. 

THE COURT (DUGKETT, Circuit Judge, 
absent) decided, upon general demurrer, that 
aa assignment of a prison-bounds bond by 
the deputy-marshal, in the name of the chief 
marshal, -was a good assignment. The as- 
signment, on oyer, appeared to be signed "R; 
Moss, Deputy-Marshal, for D. 0. Brent, 31ar- 
•sbal,of the District of Columbia." See Vir- 
ginia law of 24th November, 1792 (page 119, 
=§2). 
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SCOTT Y. ThQ YOUNG AMERICA. 



[Newb. 101.] 2 
District Court, D. Michigan. 



1856. 



-Courts — Pedekal Jurisdiction — Admiraltt — 
Navigable Waters— Canaxs. 

1. The district courts of the United States 
derive their jurisdiction from the constitution 
.of the United States and the acts of congress 
made in pursuance thereof. 

2. The second section of the third article of 
the constitution of the United -States, which de- 
clares that the judicial power of the courts ot 
the United States "shall extend to all cases of 
jidmiralty and maritime jurisdiction," embraces 
those subjects, whether of contract or tort, 
which, at the time the constitution was adopted, 
under the general maritime law, were the ap- 
propriate subjects of the jurisdiction of admiral- 
-ty courts. . 

3. The act of congress of the 26th of Feb- 
ruary, 1845 [5 Stat. 726], did not enlarge the 
jurisdiction of the national courts as to ques- 
■itions of admiralty. 

4. The term "navigable waters," used in the 
^ct of congress of 26th February, 1845, is not 
to be understood in tlie same sense as "natural 
streams;" and must be, held to include an arti- 
ficial communication such as the Welland canal. 

rOited in The Avon, Case No. 680.] - • 

The libel in this case was filed by [Dwight 
Scott] the owner of the schooner Constitution 
-to recover damages resulting to the sehoonei; 
from a collision, with the propeller, in the 
-month of' August, 1855, while, the schooner 
Tvas lying windbound in .the Welland canal.; 

■ 1 [Reported by Hon. William Crauch, Chief] 
Judge.] • - ■•'.r "• .' ■ -•- 

2 [Reported by John S.-Newberryf Esqil'--" '-- 
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The usual allegations of carelessness and neg- 
ligence on the part of the libeled vessel' tvere 
contained in the libel. At the time of the 
collision the schooner was bound with a car- 
go of coal, upon a voyage from Erie, a port 
on the south shore of -Lake Brie, hi the state 
of Pennsylvania, to Toronto, a port on the 
north shore of Lake Ontario, in the province 
of Upper Canada The Welland canal is the 
only navigable water communication between 
Lakes Erie and Ontario. No appearance hav- 
ing be*en made on behalf of the propeller, her 
default was entered and the libel taken as 
confessed. A motion was subsequentiy made, 
in behalf of the American Transportation 
Company, owner and claimant of the propel- 
ler, to set aside the default and order pro con- 
fesso, and for leave to file an answer. This 
motion was urged on the sole ground that the 
court had no jurisdiction of the cause, inas- 
much as the collision alleged did not occur 
either "upon the lakes, or the- navigable wa- 
ters connecting the lakes." To sustain this 
position it was contended that the Welland 
canal, -being an artificial communication, was 
not "navigable water," within the meaning of 
the act. of 1845. ■ ' 

Jacob M. Howard, in support of the mo- 
tion. 

. The tort Complained of was not committed 
on the lakes, nor on any of the waters nat- 
urally connecting them. To apply the jurisr 
diction given by the act of 1845 to every case 
arising upon waters which may form an 
artificial- communication between the lakes, 
would be to give the admiralty jurisdiction of 
any contract or tort that might arise upon a 
canal connecting Lake Michigan with Lake 
Hturon, Lake Erie or Lake Superior; or con- 
necting Lake Huron or Lake Erie with Lake 
Ontario, through Canada, no matter in what 
circuitous route that connection might be 
made. It could not have been- the intention of 
congress to confer such a strange and anoma- 
lous jurisdiction upon- the - district courts; 
It will, of com*se, be conceded that the court 
could not take cognizance of a case -arising 
upon a stream from the interior of Michigan 
into Lake Erie, nor of one arising, uporf a 
stream flowing from the interior -into Lake 
Michigan, for the reason that neithet streand 
would be water connecting two lakes. But 
the construction claimed by the libelant in 
this case would give the court jurisdiction up- 
on both streams the moment an artificial 
channel capable of navigation should connect 
those streams at their fountains in the inte- 
rior. It is submitted that the powers of the 
court cannot depend upon -any such imcer- 
tain and contingent circumstances, and that 
the "navigable Waters connecting the lakes,'- 
contemplated Tjy the act of 1845, must be 
such waters as are made' navigable by na- 
ture; otherwise almost any canal connecting 
the navigable- -"waters, would furnish ground 
Of jurisdiction. ' No statute of the United 
; States has-etver applied the ^rm "navigable 
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waters," to an artificial eMnnd or canal, but 
only to natural streams capable of beiug nav- 
igated. See Ben. Adm. § 236, and statutes 
there referred to. At the common law rivers 
were held to be navigable only up to the head 
of tide-water. 1 E. C. L. 240; 5 Pick. 199; 
Ang. Water Courses, § 545. It is submitted 
that the words "navigable waters connect- 
ing," etc., mean natui-al, and not artificial 
channels, and that as the tort complained of 
by the libelant is alleged to have occurred on 
the Welland canal, it is not cognizable by this 
court. The navigable waters connecting the 
lakes are well known— they are the rivers 
St Marie, St. Clair, Detroit and Niagara— all 
well known channels of navigation, as well 
known as the Straits of Gibraltar, the Bos- 
phorus and the Dardanelles. These "naviga- 
ble waters" must be taken to limit the extent 
of the jm-isdietion of the admiralty in the 
same manner as it is limited by the phrases 
"high seas," or "tide water," ta cases arising 
in the ocean. In such cases the jurisdiction 
is determined by the place where the cause 
of action arises; and if it arise within the 
body of the county the admiralty has no iww- 
er to redress the wrong. Conk. Adm. 22, 23, 
&c 

H. K. Clark, contra. 

The jurisdiction of this court, in admiralty, 
in cases of tort, does not depend upon the 
place where the tort complained of was com- 
mitted, but upon the employment of the ves- 
sel concerned. The act of congress of 1845, 
on this point, requires that the vessel be "em- 
ployed in the business of commerce and navi- 
gation between ports and places in different 
states and territories, upon the lakes and 
navigable waters connecting said lakes." 
The questions to be determined on this mo- 
tion are: (1)j Was the Constitution employed 
in the manner contemplated by the act of 
1845, when the alleged tort occurred? (2) 
Does the tort "concern" her? The answer 
proposed to be filed, does not deny either of 
these questions; but seeks to set up, by way 
of plea, the simple alleged fact that the place 
where the tort was committed was within 
the body of a county within the British do- 
minions. Jurisdiction in our courts extends 
to everything which the authority estabhsh- 
ing the courts enacts. It might have made 
the place where a contract was made, or tort 
committed, the test of jurisdiction; but it has 
not done so. It is not torts committed in such 
and such places, or in a particular manner, 
which this court is limited to adjudicating; 
but torts concerning such and such vessels, 
while engaged in a particular employment. 
It is asserted by the respondent, as a fact, 
that the collision occurred within the limits 
of a British county, and therefore this court 
is ousted of jurisdiction. Will not this fact, 
if available for this puiijose, be also available 
to defeat the jurisdiction of this court in ev- 
eiy case where the Welland canal must be 
employed? This canal is indispensable for 



the commerce between Lakes Erie and On- 
tario. If the canal is "navigable watei-" 
within the meaning of the act of congress, as 
regards contracts relating to that commerce, 
there exists no reason why it should not be 
so considered as regards torts. If it is not 
"navigable water," then the provisions of said 
act do not apply to commerce and navigation 
between those two great lakes. It will not 
be insisted that the cause of action in this 
case is in the nature of an intransitoiy action, 
which cannot be brought in a jurisdiction for- 
eign to that wherein the cause of action arose. 
This is sufficiently met by the case of Smith 
V. Cowdry, 1 How. [42 U. S.] 28. The ground 
must be, if sustained at all, that the cause of 
action having occurred "within the body of 
the county," it is not merely without. the ju- 
risdiction of this couil, but also without the 
jurisdiction of any admiralty court; and this 
proposition is fully met by the case of War- 
ing V. Claa-k, 5 How. [46 U. S.] 441. This 
case disposes of the infra corpus comitatus- 
restriction upon the jurisdiction of the admi- 
ralty courts; and the "ebb and flow of the 
tide" restriction was also swept away in the 
case of The Genesee Chief, 12 How, [53 U. S.] 
449; Ben. Adm. § 312. 

WILKINS, District Judge. The question 
presented in this ease, is one of jurisdiction, 
and arises on a motion made to set aside a 
default regularly obtained three monOis be- 
fore, and for leave now to file an answer. 
The libel was brought to recover damages, 
which resulted from a collision between the- 
Young America, and the schooner Constitu- 
tion, of which the libelant was the proprietor. 
It states, "that the schooner started from the- 
port of Erie, in the state of Penngylvania, on 
the 20th of August last, with a cargo of coal 
bound for Toronto on Lake Ontario; and that 
while she was lying windbound on the heel 
path side of the "V\ ellanc' ca oal, and against 
its bank, she was carelessly run into by the- 
propeller," and greatly damaged. The pro- 
posed answer shows, that the "alleged colli- 
sion occurred within the Welland canal," an 
artificial water communication, connecting 
Lakes Erie and Ontario, "and that the said 
canal is situated wholly within one of the 
counties of the province of Canada West," a 
jurisdiction foreign to that of the United 
States, 

This court derives its jurisdiction from the 
constitution of the United States, and the acts 
of congress made in pursuance thereof. The- 
seeond section of article 3 of the constitution 
of the United States, in defining the judicial 
power of the courts of the United States, de- 
clares that it "shall extend to all cases of ad- 
miralty and maritime jurisdiction:" which 
manifestly embraces those subjects, whether 
of contract or tort, which were then, under 
the general maritime law, the appropriate- 
subjects of the jurisdiction of courts of ad- 
miralty. There were cases upon, and con- 
tracts pertaining to the navigation of the high. 
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■«eas, in contradistinction to contracts made, 
or to be executed on land, or to torts of the 
same cliaracter as to locality, comprehending 
navigable rivers in which the tide ebbed and 
flowed. The act of congress of the 26th of 
Febiniary, 1845, did not, as has been held by 
the supreme court in the case of The Genesee 
Ohief [supra] enlarge the jurisdiction of the 
national courts as to questions of admiralty, 
but merely conferred a new jurisdiction on 
the district court. It declares that these 
■courts shall "have the same jurisdiction in 
matters of contract and tort, arising in or up- 
on vessels of certain character, which at the 
time were employed in business of commerce 
and navigation between ports and places in 
■difiEerent states and territories, as was then 
-exercised by the district courts as to vessels 
employed in navigation and commerce on the 
■ high seas." 

It is contended by the respondent, that the 
tort complained of was not committed on any 
waters naturally connecting Lakes Brie and 
Ontario, but on an artificial commvmication, 
and without the jurisdiction of the United 
States. The force of this objection rests up- 
on the construction of the declaratory words 
of the statute. Jurisdiction is given over con- 
tracts and torts pertaining to vessels navigat- 
ing 'between "different ports in different 
states and territories, upon the lakes and the 
navigable waters connecting said lakes." A 
natural stream properly signifies a river flow- 
ing from its source to the ocean, or an outlet 
between one interior sea or lake and another, 
such as the rivers Mississippi, St.^Clair and 
the Detroit. The statutory language is more 
comprehensive, and when we take into con- 
sideration the date of the statute, and the his- 
tory of the Welland canal, with which great 
internal improvement and commercial facility 
we must suppose the legislature to have been 
acquainted, the phrase "navigable waters" 
connecting said lakes, cannot otherwise be 
construed than as embracing the Welland ca- 
nal, the only "navigable waters" connecting 
Lakes Erie and Ontario, linown at the time 
the act was passed. 

It is conceded in the argument, that at the 
time the collision occurred, the schooner was 
engaged in navigating between a port on 
Lake Erie, and another port on Lake Ontario. 
These ports were in dififerent states and ter- 
ritories. It is also conceded, that the Wel- 
land canal was the only water communication 
between the lakes. If this canal, then, is 
held not to be "navigable waters." within 
the meaning of the act, It would operate to 
exclude a large portion of the commerce of 
the lower lakes. Shall there then be no rem-, 
edy for breach of contracts and torts, arising 
in the navi^tion and commerce between 
these lakes? For many years before the law 
of 1845 was enacted, a great and growing 
commerce was carried on between the differ- 
ent states bordering on both of them. In 
legislating, then, upon the subject, with the 
view of conferring jurisdiction, was it the in- 
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tention to exclude this commerce, from the 
protection afforded by the law, to the com- 
merce of the upper lakes, connected by rivers 
or natural waters. If such was the intert- 
tion, wherefore the language employed, navi- 
gable waters, and not navigable rivers? But 
the act does not make the jurisdiction of the 
com-t to depend upon the locality or place 
where the tort was committed. That rests 
upon the character and the employment of the 
vessel. And if this vessel was of that char- 
acter, and was engaged at the time of the 
collision, in this description of commerce, we 
think the jurisdiction attaches. The court, 
therefore, refuses to open the default, and de- 
nies the leave to answer. 

[The motion was renewed upon affidavits, but 
was denied. Case No. 12,550.] 



Case Wo. 1S,550. 

SCOTT V. The YOUNG AMERICA. 

[Newb. 107.] 1 

District Court, D. Michigan. 1856. 

Pkactice in AuMiTiALTr — Default — Motion to 

Vacate— What Most be Shown— 

Affidavit — Collision.' 

1. A rule of practice established by virtue of 
an act of congress, has the force of a statute. 

2. Upon a motion to vacate an order pro con- 
fesso, and for leave to answer, the respondent 
must satisfactorily account for his laches, and 
exhibit by answer or affidavit, a meritorious de- 
fence. 

3. Where the respondent is a foreign trans- 
portation company, and the respondent's agent 
and proctor residing in the district where the 
libel is filed, were not apprised of the facts up- 
on which to base an answer until some months 
after tiie libel was filed, a motion to dismiss the 
libel for want of jurisdiction, having in the 
meantime been pending, Jield, a satisfactory ex- 

. cuse for the respondent's laches. 

4. An affidavit read with a view of showing 
a meritorious defence, upon a motion to set 
aside default and for leave to answer, in a case 
of collision, which does not deny the collision, 
and states the opinion of the affiant, that the 
collision was not occasioned by the negligent 
conduct of the master and officers of the ves- 
sel libeled, but was the result of unavoidable 
acddent, without sotting out the facts upon 
which the opinion is based, held insufficient. 

This was a case of collision. [The libel was 
filed by Dwight Scott, owner of the schooner 
Constitution, against the propeller Young 
America.] A motion was made in the case 
to vacate an order taking the libel as con- 
fessed, and for leave to answer, based upon 
the sole ground that the alleged collision, as 
appeared from the libel, occurred upon waters 
beyond the jurisdiction of the court. The 
facts relied upon in support of this motion, 
and the opinion of the court thereupon, are 
reported [Case No. 12,549]. The court hav- 
ing decided to retain jurisdiction, the motion 
was renewed upon afladavits, which, it was 
contended, presented and made out a case of 
meritorious defence. The afddavits read were 

1 [Reported by John S. Newberry, Esq.] 
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those of Jacob Howard, one of the claimant's 
proctors, ajad Lewis W. Bancroft, master of 
the propeller. Mr. Howard's affidavit, after 
setting out the facts which had delayed the 
preparation of an answer, states that "from 
the statements he (the affiant) has received 
from Bancroft (the master), he helieves the 
libelant has no just and valid claim for dam- 
ages in this case; or if he has, the amount 
thereof will be materially reduced by the evi- 
dence which the owners of the Young Ameri- 
ca will be able to produce on the trial." Cap- 
tain Bancroft, in his affidavit, alleges "that 
at the time of the collision, he was on board 
the projjeller; that he was standing on the 
top of the pilot-house of the propeller, from 
which he could see, and did see all that took 
place respecting said collision: that the same 
was not occasioned by the careless, negligent, 
unskillful or improper management of said 
propeller, of this affiant, or of the crew there- 
of; but that the same occurred by unavoid- 
able accident: that immediately after the 
same occurred, he went on board the Consti- 
tution (the vessel collided with), and exam- 
ined the injury done to her by said collision, 
and is confident that the amount of damage 
to her occasioned thereby, could not, and did 
not, exceed fifty dollars: that the Constitu- 
tion was by no means cut down to the water's 
edge, as stated in the libel, but that all the 
damage done to her consisted in the breaking 
off of only about three feet of her taffrail, 
and bruising her counter, which was occa- 
sioned by the stem of the propeller coming in 
contact with the stem of the Constitution, 
and that the schooner was hit by no other 
part of the propeller, except by her stem." 

Howard & Mandell, in support of the mo- 
tion, relied upon and cited the 29th rule of 
the rules of practice in admii-alty cases, pre- 
scribed by the supreme court of the United 
States, which is as follows: "If the defend- 
ant shall omit or refuse to make due answer 
to the libel upon the return day of the pro- 
cess, or other day assigned by the court, the 
court shall pronounce him to be in contuma- 
cy and default; and thereupon the libel shall 
be adjudged to be taken pro confesso agjiinst 
him, and the court shall proceed to hear the 
cause ex parte, and adjudge therein as to law 
and justice shall appertain. But the court 
may, in its discretion, set aside the default, 
and upon the application of the defendant, 
admit him to mak^ answer to the libel at any 
time before the final hearing and decree, and 
upon his payment of all the costs of the suit, 
up to the time of granting leave therefor." 
It was contended that the affidavits of Mr. 
Howard and Capt. Bancroft presented a case 
properly calling for the exercise of the discre- 
tion given to the court by the latter part of 
this rule. 

Lockwood & Clark, contra. 

WILKINS, District Judge. The applica- 
tion is made to the court to set aside and ya- 



eate the order of pro confesso obtained in 
this case, under the 29th rule of practice, on 
the instance side of the district court. This 
rule has the force of a statute, having been 
established for the government of the court by 
the act of congress of August, 1842. There 
having been no final hearing and decree, it is 
within the discretion of the court to set aside 
the default, treating it as a mere order, which 
may be vacated on a sufficient showing by 
the defendant, and "upon the payment of all 
costs of the suit, up to the time of opening 
the default'* The language of the rule is un- 
equivocal and absolute, and must control the 
action of the court. All costs mrist be paid, 
if the discretion of the court is exercised in 
granting the request of the respondent 

The sufficiency of the showing embraces 
two considerations essential to the vacation 
of the order and granting leave to answer. 
1st The respondent must satisfactorily ac- 
count for his laches: and 2d, exhibit either 
by answer or affidavit a meritorious defence. 
The libel was filed on the 29th of September, 
1855. The vessel was attached on the 11th 
of October following, and default entered in 
November. A motion was made to set aside 
the default on the 12th of November, on the 
exhibition of an answer, professing ignorance 
in regard to the facts of the collision, and 
speciaUy setting forth a plea to the jurisdicr 
tion of the court. It is proper to state, in 
this relation, that at a session of the court, 
on the first week of November, the respond- 
ent, on making his motion to vacate the order 
pro confesso, informed the com't that the de- 
sign wasQsimply to raise the question of ju- 
risdiction, and by the direction of the court, 
presented the answer as a basis for his mo- 
tion, which the court ordered on file. The 
court will not, therefore, under these circam- 
stances, consider the present motion as com- 
ing within the ruling by liord Kenyon, in 
Greatheard v. Bromley, 7 Term R. 455. 

The original motion stood unargued until 
the 4th of February, 1856, neither partj' 
pressing its decision; and on the first day of 
the March term, was denied by the court. 
Mr. Howard, in his affidavit, states "that he 
was employed as counsel in October, but was 
not placed in possession of the facts of the 
collision, so as to prepare the answer, until 
the first week in March; and then, for the 
first time, they were communicated to him 
by Captain Bancroft "Who commanded the 
propeller at the time of the collision." These 
circumstances, with the further fact that the 
respondent was a foreign transportation com- 
pany, whose agent here was not apprised of 
the facts attending the alleged collision until 
March, satisfactorily accounts for the laches. 
In an instance court, the time in which the 
first motion was held, under the mutual am- 
icable understanding of counsel, seems too 
protracted, but the delay is sufficiently ex- 
plained. But the affidavit of Bancroft on 
which the court must rely, does not disclose a 
meritorious defence. 
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The libel charges a collision, and damages 
conseauent The collision is not denied, but 
■fully conceded by the affiant, who states that 
"the stem of the propeller collided with the 
stem of the schooner, breaking her taffrail 
and bruising her counter." The opinion of 
the affiant, that this collision was not occa- 
sioned^ by the negligent conduct of the cap- 
tain and his crew, and was an unavoidable 
accident, is not the assertion of a fact on 
which an indictment for perjury could be 
■predicated. The affidavit is more specific as 
to the damages sustained— averring that they 
did not exceed ?50^-but, as to this guestion, 
it can be settled under the 44th rule of the 
court, with as much accuracy, and on proofs 
by both parties; and the ends of justice as 
certainly attained^ as if the court should now 
.open the default, and permit an answer ac- 
cording to the affidavit of Bancroft, to be 
filed. The report of the commissioner, when 
confirmed by thfe court; will constitute the de- 
cree. Motion denied. 
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Case mo. 13,551. 

The SCOTTISH BRIDE v. The ANTHONY 
KELLY. 

[28 Leg. Int. 325; i 4 Am. Law T. Hep. IT. S, 

Gts. 223; 8 Phila. 151; 1 Leg. Gaz. Rep. 

289; 3 Leg. Gaz. 334.]. 

Circuit Court, E. D. Pennsylvania, Oct. 2, 
1871. 
Collision— Vessel at Axc^oR— Failure to Dis- ; 
PLAY Light. 

1. The failure to display the exact' statutory 
light by a vessel at anchor, is not sufficient con- 
tributory negligence to prevent recovery of 
damages for a. collision occasioned by the reek- 
less navigation of another vessel. 

[2. Cited in The J. W. Bverman, Case No. T,- 
591, to the point that, as a general rule,, the 
presumption of fault is with the mo ring vessel.] 

. [Appeal from the district court of the Unit- 
ed States for the Eastern district of Penn- 
sylvania.] 
In admiralty. 

Morton P. Henry, for the/ Anthony Kelly. 
J. Wan-en Coulston, for the Scottish Bride. 

McKENNAN, Circuit Judge. This is a case 
of collision in which cross libels have been 
filed, each party seeking to cast the' whole 
blame of the disaster upon the other. The 
district court made a decree ui favor of the 
Anthony Kelly and dismissed the libel of the 
Scottish Bride. I think this decision was 
right. Presumptively the Scottish Bride was 
In fault The collision occurred shortly be- 
fore daylight in the breakwater harbor in 
Delaware Bay, where the Anthony Kelly and 
a number of other vessels were at aiichor, 



1 [Reprinted from 28 Leg. Int. 325, by per- 
mission.] . . .-...-..-. 
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and- where there was abundant anchorage 
ground and sea-room for any necessary evo- 
lution. A vessel then having the control of 
her own movements, navigated with ordinary 
skill and care,, it would seem at least— ought 
to have been able to keep out of the way of 
a vessel at rest This presumption is strong- 
ly reinforced by the proof a 
' bid the Anthony Kelly contribute to the in- 
jury complained of? The only ground on 
which such an imputatton can rest is the al- 
leged defectiveness of her signal light. She 
displayed a white signal light, as required 
by the act of congress [13 Stat. 59], indicat- 
ing that she was at anchor; but in the di- 
mensioiis . and condition of her lantern she 
did not conform to the statutory requirement. 
In this respect only did she "fall short of her 
duty. Prima facie then she-also was in fault 
and must be adjudged to pay her proper pro- 
portion, of the damages^ unless it is apparent 
from all the circumstances that her- delin- 
quency did not co-operate in causing the col- 
lision; in other- words, that it was altogether 
due to the unskillful or careless navigation 
of the movhig vessel. The Anthony Kelly 
was not the only vessel at anchor in the har- 
bor. A number of vessels were near her 
whose lights were visible. Some of these 
were confessedly seen by the Scottish Bride, 
and thus she was sufficiently admonished of 
the necessity of cautious movement And yet 
•her course was directed to a place of anchor- 
age among them, and was pursued with a 
jrate of speed from which the danger of col- 
lision was inseparable. To this the collision 
complained of is mainly to be ascx-ibed. At 
the distance at which the act of congress pre- 
scribes that a signal light should be discern- 
ible, it is a fair inference that the course or 
speed of the Scottish Bride were not con- 
trolled or influenced by the observation or the 
failure to observe any signal light Her place 
of anchoi-age must have been selected, and 
her movements to reach it must have been 
determined, only when she came near enough 
to the Anthony Kelly to be able to see her 
light. And this I am led to the conclusion 
from the exhibition of the lights at the hear- 
ing in court, she could do at the distance of 
several hundred yards if she had k^t a prop- 
er lookout. Sufficient space and wamtng 
were thus given her to avoid a collision, but 
heedlessly or wilfully she did not avail her- 
self of them, and so she alone is blamable 
for the consequences. This culpability is not 
iaitigated by the technical fault of the An- 
thony Kelly.. Practically, then, no contribu- 
tory delinquency is imputable to the Anthony 
Kelly, but to the incautious or reckless navi- 
gation of the Scottish Bride the injury com- 
plained of is alixjgether to be ascribed. This 
was the conclusion reached by the disti-ict 
court, and its decree dismissing the libel of 
the owners of the Scottish Bride against the 
owners of the Anthony 'Kelly is affirmed. 
And in the libel.of the.owners of the Anthony 
Kell^~ gainst the owiiers'. of the, Scottish 
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Bride it is now decreed that the libellants 
recover of the respondents and their stipu- 
lators the sum of eighteen hundred and forty- 
three dollars and two cents, with interest 
from March 1, 1870, and costa 
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SCOVILL et al. v. SHAW et al. 

[4 Cliff. 549.] 1 

Circuit Court, D. Massachusetts. May Term, 
1878. 

Bankbuptct — Assignees — Method op Appoint- 

ixg — jukisdiotion of olrodit and district 

CouKTs — Limitation of Actions. 

1. Assignees in banlcruptcy are appointed hv 
the creditors of the bankrupt, and the provision 
IS, that as soon as the assignee is appointed and 
qualified, the judge, or, where there is no op- 
posing interest, the register, shall, by an instru- 
ment under his hand, assign and convev to the 
assignee all the estate, real and personal, of 
the bankrupt, and that such assignment shall 
relate back to the commencement of proceed- 
ings in bankruptcy. 

2. Circuit courts have concuiTent jurisdic- 
tion with the district courts of the same dis- 
trict, of all suits at law or in equity which may 
be brought by the assignee in bankruptcy 
against any person claiming an adverse inter- 
est, or by such person against such assignee 
touching any property, or rights of property, of 
said bankrupt, transferable to, or vested in, 
such assignee, but the same section provides 
that no suit at law or in equity shall in anv case 
be maintainable by or against such ass'ignee, 
or by or against any person claiming an adverse 
interest touching the said property, in anv court 
whatsoever, unless the same is brought 'within 
two years from the time the cause of action ac- 
crued to or against such assignee. 

3. It was held that this claim was barred by 
the statute of limitations referred to. 

The plaintiffs [Gustavus A. Scovill and oth- 
ers] were the assignees in bankruptcy of the 
Fort Scott Coal & Mining Co. The* defend- 
ants [Lemuel Shaw and others] were the ex- 
ecutors of Samuel Hooper, who died Febm- 
ary 14, 1875, and tliey were appointed on the 
15th of March of that year. By the law of 
Kansas any corporation may increase its cap- 
ital stock to any amount not exceeding dou- 
ble the amount of its authorized capital. 
April 19, 1871, the company increased its 
stock to $200,0 (X). On October 16, 1872, a 
further increase of $100,000 was made, ajQd 
another of the same amount December, 1872. 
Thus the nominal capital was raised to $400,- 
000. April 2, 1874, proceedings in bankrupt- 
cy were begun against the corporation, and 
the plaintiffs chosen assignees April 29, 1874. 
March 31, 1876, a petition to assess the capi- 



1 [Reported by William Henry Clifford, iL'sq. 
and here reprinted by permission.] 
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tal stock was filed in the court, and an order 
was issued April 5, 1876, to the stockholders, 
to show cause why the assessment should not 
be made. June 10, 1876, a decree of assess- 
ment was made, by which every stockholder 
was assessed $76 per share, less the amount 
paid in on his stock, and in default of pay- 
ment the assignees were directed to sue. 
The assignees were directed to make a call 
and assessment in eonfoi-mity with the order 
of court, and return the same before July 21, 
1876. They made the assessment and call 
July 17, 1876. Suits were then brought against 
the persons appearing to be stockholders on 
the books at the time of the failure of the 
company. The stock was all issued as full 
paid, the company charging to discount, at 
the times of the issues, the difference be- 
tween the amounts received by it and the par 
of the stock. 



MeComas & McKeighan, 0. W. Blair, and 
A. A. Eanney, for plaintiff. 

Does the two years' statute of limitations 
of Massachusetts, with reference to actions 
against executors and administrators, apply? 
We contend that it does not. The section is 
as follows: Gen. St Mass. 491, § 5: "No ex- 
ecutor or administrator, after having given 
notice of his appointment as provided in sec- 
tion 1, shall be held to answer to the suit of 
any creditor of the deceased, unless it is com- 
menced within two years from the time of 
giving bond as aforesaid, except in the cases 
hereinafter mentioned." Section 721 of the 
Revised Statutes of the United States pro- 
vides that "the laws of the several states, ex- 
cept where the constitution, treaties, or stat- 
utes of the United States otherwise require 
or provide, shall be regarded as the nile of de- 
cision in trials at common law in the courts 
of the United States in eases where they ap- 
ply." In McCluny y. Silliman, 3 Pet [28 U. 
S.] 277, it was decided that under the act 
of congress cited, the same effect should be 
given the statutes of limitations of the sev- 
eral states ui the federal as in the state 
courts, where no special provision had been 
made by congress upon the subject Congress 
has made a special provision, and made a 
statute of limitations upon the subject of ac- 
tions by and against assignees in bankruptcy. 
Whether the act which congress passed in- 
cludes the actions at bar, or not, is not ma- 
terial, as the fact that action has been taken 
by congress on the subject excludes stiite 
statutes. It was for congress to decide what 
classes of actions should be subject to limita- 
tion, and, having chosen, the legislation of 
congress cannot be supplemented by state leg- 
islatures. Congress had power, under the 
constitution, to pass the bankrupt act [of 1867 
(14 Stat 517)], and the legislation of a state 
cannot enlarge, control, or modify the legisla- 
tion of congress in the exercise of an exclu- 
sive constitutional right The statutes of lim- 
itations of the states, as the act of congress 
provides, cease to operate when the adjudica- 
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tion is made, but no vigixt of action already 
barred is revived. This is the full extent of 
the recognition of state limitations. Mani- 
festly, on the defendant's theory that the act 
of congress includes all actions, the state stat- 
ute has no application. Let us suppose at 
the date of the assignee's appointment Hoop- 
er's executors had been qualified one year 
eleven months and twenty-nine days, the as- 
signees would have had one day to make their 
iipplication, obtain their assessment, and to 
bring their suit Congress did not intend to 
permit such absurdities. We maintain, then, 
that congress selected the class of eases to 
which there should be a two years' limitation, 
and that no state statute can be invoked. 

It is claimed that the increase of stock from 
$200,000 to §300,000, and from ?300,000 to 
§400,000, was ultra vires of the corporation. 
This might have been a good plea against the 
corporation, but is not admissible here. The 
doctrine of estoppel is applied in the follow- 
ing cases in favor of assignees: Payson v. 
Stoever [Case No. 10,863]; Upton v. Hans- 
brough [Id. 16,801]. If the increase was in 
fact invalid, it might have been made good 
by an amendment of their charter or the sub- 
sequent ratification by the legislature. Cred- 
itors cannot be placed in a worse position 
than if that had been done which inight have 
been done. Narragansett Bank v. Atlantic 
Silk Co., 3 Mete. (Mass.) 287. Certificates re- 
quired by law to be filed as compliance with 
the law cannot be disputed. Dooley v. Chesh- 
ire Glass Co., 15 Gray, 491. The individ- 
ual members of a corporation cannot set up 
their own faults or mistakes against creditors. 
McHose V. Wheeler, 45 Pa. St 32. Where a 
stockholder participates in the proceedings for 
increase of stock, he cannot question the va- 
lidity of the acts. Kansas City Hotel Co. v. 
Harris, 51 Mo. 464. It is well established 
that the state alone can inquire into the valid- 
ity of acts done by a coi-poration, since it is 
the creature of the state. It cannot be done 
in any collateral proceeding. If the state sees 
fit to decline the inquiry, the company or its 
members cannot institute the investigation 
when sued by creditors. Ang. & A. Coip. 
518, 636; Brouwer v. Appleby, 1 Sandf. 168. 

The liability of the stockholders to pay the 
assignees, who represent the creditors, such 
portion of the unpaid stock as may be neces- 
sary to liquidate the bankrupt's indebtedness, 
cannot be seriously questioned after the nu- 
merous decisions by the supreme court of the 
United States. The capital stock of a corpo- 
ration is a trust-fun(3 for the payment of its 
debts, publicly pledged to all who deal with 
it Ogilvie v. Insurance Co., 22 How. [63 U. 
S.] 387. It is a trust to be managed for the 
benefit of its shareholders dui*ing its life, and 
for the benefit of its creditors in the event of 
its dissolution. This duty is a sacred one, 
and cannot be disregarded. Upton v. Tribil- 
cock, 91 U. S. 47. 

The capital stock is a substitute for the per- 
sonal liability which subsists in private part- 



nership. Sanger v. Upton, 91 U. S. 56. No 
subscription or express promise to pay is nec- 
essary. The taking and holding the stock 
raises and implies promise to pay. Webster 
V. Upton, 91 U. S. 65, and cases before cited. 
A corporation cannot give away its stock and 
issue paid-up certificates. Such action is ul- 
tra vires, at least as to those who deal with 
the corporation. Green's Brice, Ultra Vires, 
p. 142; Sawyer v. Hoag, 17 Wall. [84 U. S.] 
610; Tuckerman v. Brown, 33 N. Y. 297; Ogil- 
vie V. Insurance Co., 22 How. [63 U. S.] 380; 
Osgood V. Laytin, *42 N. Y. 521. Does the 
plea of the two years' statute of limitations 
of the bankrupt act constitute a good defence 
to their action? 

Two questions must be passed on: (1) Does 
the statute apply at all to recover debts, or 
enforce a mere money liability on a contract? 
(2) Did the specific right of action to recover 
the assessments here sued on accrue to the 
assignees at the date of the deed of assign- 
ment, or when the assessments were made 
and payment refused? Section 2 of the bank- 
rupt act, as it stood before the adoption of 
the Revised Statutes, was as follows: "Sec 
2. The several circuit courts of the United 
States, within and for the district courts 
where the proceedings in bankruptcy shall 
be pending, shall have a general superintend- 
ence and jurisdiction of all cases and ques- 
tions under this act, and, except when special 
provision is otherwise made, may, upon bill 
of petition or other proper process of any 
party aggrieved, hear and determine the case 
in a court of equity. The powers and jurisdic- 
tion hereby granted may b6 exercised either 
by said court or by any justice thereof, in 
term-time or vacation. Said circuit cotu:t 
shall also have concurrent jurisdiction with 
the district courts of the same district of all 
suits, at law or in equity, which may or shall 
be brought by the assignee in bankruptcy 
against any person claiming an adverse inter- 
est, or by such person against such assignee, 
touching any property or rights of property 
of said bankrupt, transferable to, or vested 
in, such assignee; but no suit at law or in eq- 
uity shall in any case be maintainable by or 
against such assignee, or by or against any 
person claiming an adverse interest, touching 
the property or rights of property aforesaid, 
in any court whatsoever, unless the same 
shall be brought within two years from the 
time the cause of action accrued for or 
against such assignee; provided, that nothing 
herein contained shall revive a right of ac- 
tion barred at the time such assignee is ap- 
pointed." The first part of this section is ju- 
risdictional, giving, first a- superintending and 
supervisory control to the circuit courts over 
district courts, and from the action of w;hich 
no appeal or writ of error lies to the supreme 
court; and, secondly, concurrent plenary ju- 
risdiction, in a distinct and accurately de- 
scribed class of cases, to the circuit courts. 
It will be conceded that the latter part of the 
section opei-ates as a limitation only in the 
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cases to wMch concurrent jurisdiction is giv- 
en. "Touching the property or rights of prop- 
erty aforesaid" sufficiently indicates that. 

As to what cases the circuit courts had ju- 
risdiction of by this section there have heen 
several decisions by circuit courts, which all 
concxu" in denying jurisdiction to actions nec- 
essary to recover debts or money due on con- 
tracts, and confining the jurisdiction to ac- 
tions wherein the defendant's claim, whether 
assignee or claimant, was advei-se as to some 
interest in dispute. The language employed 
clearly indicates that the action must relate 
to something the existence of which is not the 
subject of the controversy, but which is ad- 
versely claimed- This is not so in an action 
to recover money on a debt The defendants 
here do not claim the debt alleged, or any in- 
. terest in it advei-sely to the assignee. The 
controversy is not, in whom is the right of 
property in the debt? but, is there a debt? 
If it is decided that there is no right of prop- 
erty, the defendants will not succeed as hav- 
ing an adverse and superior right to the debt, 
or ^ny interest therein. The language of the 
act is: "Which may or shall be brought by 
■the assignee in bankruptcy against any per- 
son claiming an advei-se interest, or by such 
person against such assignee." The "such 
person" referred to is the same pei-son before 
described as an adverse claimant,— in one 
case plaintiff, in the other defendant. This 
could not be true as to creditor and debtor. 
The defendants here could not, in the nature 
of things, have any action to recover any por- 
tion of the assessment from the assignees. 
The bankrupt act, in section 1, had conferred 
on the district courts jurisdiction for "the col- 
lection of all the assets" of the bankrupt. 
The studied use of different language, not 
pertinent to the mere collection of debts, in 
two sections, one immediately following the 
other, shows that congress meant to distin- 
guish between different subjects of contro- 
versy, having reference more particularly, in 
section 2, to disputes arising under section 35 
of the act of 1867. The words used are not 
apt words to confer a general jurisdiction. 
They must be distended materially to admit 
of such a construction. Statutes are not to 
be so construed. They must receive the 
meaning which they naturally, and without 
strain, convev. 

The following decisions consti'ue section 2 as 
it stood in the act of 1867, before revision: 
Bachman v. Packard [Case No. 709] ; Sedgwick 
V. Casey [Id. 12,610]; Davis v. Anderson [Id. 
3,623]; Smith v. Ci-awford [Id. 13,030]; Ste- 
vens V. Hauser, 39 N. Y. 302; Union Canal Co. 
V. Woodside, 11 Pa, St. 176. The act of June 
22, 1874 [IS Stat. 178], amended section 2 by 
inserting in the place of the word "same," in 
line 12, the word "any," and, after the words 
"claiming an adverse interest," the words "or 
owing any debt to such banlarupt." If the cir- 
cuit court had jurisdiction to recover debts be- 
fore the amendment, the amendment performs 
no office. It will be claimed, however, that 



since the amendment the limitation clause of 
section 2 has been enlarged by the increased 
jurisdiction given to ch'cuit courts by two- 
things: first, by the intimate connection be- 
tween the different parts of the section, and 
by the phrase, in the limitation clause, "touch- 
ing the property or rights of property afore- 
said." Even if section 2, at the date of the 
amendment, was in force as section 2, it would 
he more plausible than sound to say that the 
phrase quoted would refer to debts which were 
only brought Into the jurisdictional clause by 
the amendment. If the decisions cited are cor- 
rect, then the limitation clause did not apply 
to debts. The amendment does not profess to 
amend the limitation clause. It is left un- 
touched. Statutes, like contracts, are to be con- 
strued with reference to the objects sought tO' 
be attained and the state of things existing at 
the time of their adoption. Congi-ess, with 
the same ease and in the same amendment, 
could have inserted in the limitation clause, 
after tlie phrase "touching any property or 
rights of property," the words "or any debt 
owed to the bankrupt." It did not see fit to 
do it, but left the limitation clause to refer to 
what it did before. But the defendants are 
not entitled to the apparent advantage given 
them by considering section 2 still in force. 
The amendment of June 22, 1874, never did 
take effect as an amendment to section 2 as it 
stood before the adoption of the Revised Stat- 
utes. The revision went into effect on tlie 
same day of the amendment, June 22, 1874. 
Kev, St. 1091, 1092. 

All acts of congi'ess passed prior to Decem- 
ber 1, 1873, any portion of which was em- 
braced in any section of the revision, were re- 
pealed by express language. The bankrupt 
act of 1867 was, of course, passed prior to De- 
cember 1, 1873, and the revision embraced sec- 
tion 2. Without, therefore, the aid of another 
section of the Revised Statutes, the amend- 
ment of June 22d would fall to the ground. 
And the same result follows whether the 
amendment as considered as going into effect 
before, at the same instant, or afta- the repeal. 
By the revision the different parts of section 
2 were sent into independent and unconnected 
sections, unaffected by each other. The ju- 
risdiction clause reappeared in section 4979, 
the limitation in section 5057. This is the 
only statute of limitations in force in the bank- 
rupt act, and from it is stricken the word 
"aforesaid," and the language of the section 
made more emphatic— that it bars only suits 
"between the assignee and a person claiming 
an adverse interest." It cannot be claimed 
that section 5057 has been amended, nor would 
section 4979 be affected by the amendment of 
Jime 22, 1874, were it not for section 5001, p. 
1092, of the Revised Statutes. By the terms 
of this section it is plain that tlie act of June 
22, 1874, can only apply to, and amend, sec- 
tion 4979. It would seem that every pretence 
is taken away, by the revision, for contending 
that the amendment enlarging the jurisdiction 
also enlarges the limitation section. On the 
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contrary, tlie views we have, insisted on are 
strengthened by the consideration that section 
4979, as It now stands, divides the suits over 
which circuit courts have jurisdiction into two 
classes,— one class being where the claims of 
the assignee and claimant are adverse as to 
the subject-matter of the controversy, and the 
other class being actions to recover debts owed 
to the banla:upt Section 5057 applies, by us- 
ing the same language, only, to the first class 
of actions. There may be reasons here for 
legislation, and tha-e may not; but there is 
no ground for judicial , intervention. Section 
iJ of the bankrupt law of 1841 [5 Stat. 446] 
is, In effect, the same as section 2 of 1867. , In 
the cases of Stevens v. Hauser, 39 N. T. 302, 
Union Canal Co, v. Woodside, 11. Pa. St 176^ 
Carr v. Lord, 29 Me. 54, and In re Oonant 
LCase No. 3,086], it was decided that section 
8 of the act of 1841 both as to -jurisdiction and 
limitation applied only to actions wliere the 
interest in the subject-matter was adverse. 
. Against - cases -cited, construing the eighth 
section, will be produced only two eases: 
Mitchell V. Great. Works Milluig & Manuf'g 
Go. {Case No. 9,662]; Pritchard v. Chandler 
[Id. 11,436]., We will be referred to the opin- 
ion of Judge Miller, m Bailey v. Glover, 21 
Wall. [88 U. S.J, 345, in which the strong lan- 
guage of the judge -is supposed to favor the 
construction of the defendants. That decision, 
however, must be taken in connection with* 
the case Itself, which was a suit brought to 
set aside a conveyance to a fraudulent grantee. 
In that case the assignee was allowed to main- 
.tain his action, although begun more than two 
years from his appointment, the court holding 
that the statute did not run until the fraud 
was discovered by the assignee. In Clark v, 
Clark, 17 How. [58 U. S.] 315, in which the 
statute of limitations was pleaded, the supreme 
court said: "The interest adversely daimed, 
and which the statute protects, is an hiterest in 
a claimant other than a bankrupt." 

The second question for the court to decide 
is when the right to recover the specific amount 
of money sued for acci-ued to the assignee. 
We claim that when the deed of assignment 
was made to the assignees their right of action 
against the stockholders depended upon a con- 
thagency, viz., whether the other assets of the 
company would be sufficient to pay its debts; 
and the aniount which they would have a right 
to sue for depended upon what the difference 
between, the assets and liabilities should turn 
outto be. The assignees, representing the cred- 
itors only in these suits, have bo other legal or 
equitable right than tliat of recovering such 
assessment as the bankrupt court may deter- 
mine necessary to discharge the company's in- 
debtedness. Adler V, Milwaukee Patent Brick 
Co., 13 Wis. 57; Myers v. Seeley [Case No. 
9,994]; Kennedy v. Gibson, 8 Wall. [75 U. S.] 
505, This was held by Judge Treat, in flyers 
v. Seeley [supra]; and also in Chandler v. 
Keith, 42 Iowa, 99. and Payson"v. Stocver 
[Case No. 10,863]. ■ In both the first two cases 
the assignee ,and receiver brought suit with an 



assessrpent, and their bills were dismissed, and 
they remanded the proceedings for an assess- 
ment. In both cases the reasons for the neces- 
sity of an assessment are ably given, and no 
court has held otherwise. In the case of 
Chandler v. Siddle- [Case No. 2,504], circuit 
court of Iowa, a receiver had brought suit. The- 
defendants demurred. Justice Miller, of the- 
United States supreme court, sustained the de- 
murrer, and dismissed the siiit for want of an 
asse^ment. A, cause of action does not ac- 
crue until the esastence of such a state of 
thmgs as will enable a person having the prop- 
er relations to ttie property or persons con- 
cerned to bring the action. 5 Barn. & C; 269; 
8 Dowl. & R. 346. It will be claimed that the 
right of action of the assignees is like a note 
payable • on demand, on which suit may be 
brought at once, the suit being held a suffi- 
cient demand. There is no analogy. , There is 
more analogy in the ease of a note payable at 
a certain time after demand, in which case a 
demand is necessary before suit. Little v, 
Jilunt, 9 Pick. 488; Wenman v. Mohawk Ins. 
Co., 13 Wend. 267. 

" There must be an assessment by the coiirt, 
and a failure to pay as ordered by the court, 
before the statute begins to run. Even as 
against a corporation, the statute of limita- 
tions does not begin to run imtil a call or as- 
sessment is made. Gibson y. Columbia & N. 
E-. Co., 18 Ohio St. 396; Bigelow v. Libby, 
117 Mass. 359. Howland v. Edmonds, 24 N. 
y. 307, holds that a deposit note given to an 
insurance company was due when made, but 
the decision is put upon the express ground 
that, by the peculiar terms of the act ofin,- 
eorporation, the deposit notes did not repre- 
sent shares of stock, but were funds upon 
which the company transacted its business; 
but intimated that, if the notes "were to be 
assunilated to the capital stock of other corpo- 
rations in the quality of permanency, to be 
kept on foot during the life of the coi-pora- 
tion, then it would be necessai*y to show loss- 
es in order to determine what portion of the 
note should be collected." We also claim 
that the plea of the statute of limitations is 
not good, because these suits are brought to 
enforce a trust. The statute does not run 
against an express trust until after the trus- 
tee has been called upon to execute his trust 
and he has refused or disavowed the trust. 
The trustee does not hold adversely to the 
cestui que trust until this refusal or disavowal. 
Ball. lihn. 369; Prevost v. Grata, 6 Wheat. 
[19. U. S.] 481. In 3 Swanst. 585, Lord Not- 
tingham defines an express trust as a "trust 
raised or created by the acts »of the parties, 
which are declared either by word or writing, 
and these declarations are established either 
Jjy direct or manifest proof or violent and 
necessary presumption." Tested by this rule- 
there is no <lifficulty in reaching the conclu- 
sion that the defendants, as members of the 
corporation, are trustees of an express trust, 
and they did not hold adversely until after 
the call was made and they refused to pay. 
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In Payne v. Bullara, 23 Miss. 88, it is held 
directly that the stocklioldei-s could not inter- 
pose the plea of the statute of limitations, 
-as the unpaid stock was a ti'ust fund, 

Sidney Bartlett, W. G. Russell, and Geo. 
Putnam, for defendants. 

In the case of the executors of Samuel Hoop- 
er there is the defence that the action was not 
brought within two years from the date of the 
filing their official bond. Gen. St. Mass. c. 97, 
§ 5, The state statute of limitations applies in 
■the national courts equally as in the courts of 
the state. Brown v. Hlatts, 15 Wall. [82 U. 
S.] 177-183; Ross v. Jones, 22 Wall. [89 U. 
S.] 576. The actions are all barred by the 
-statute of limitations (Rev. St § 5057), which 
provides that no suit, either at law or in equi- 
ty, shall be maintainable in any court between 
-an assignee in banki-uptcy and a person claim- 
ing an adverse interest, unless brought witli- 
in two years from the time when the cause of 
miction accrued for or against such assignee. 
It is settled that this section applies to all ju- 
dicial controversies between the assignee and 
any person whose interest is adverse to his, 
including actions like these now before the 
oouit. Bailey v. Glover, 21 Wall. [88 U. S.] 
342; Walker v. Towner [Case No. 17,089]. 
The present actions against all the defend- 
.ants were brought more than two years niter 
the appointment of the assignee; and tlie 
question therefore is whether the cause of 
action then accrued to him or arose at a later 
period. We contend that it accrued immedi- 
■ately on his appointment. The cause of action 
is the obligation of the defendants to pay up 
for the benefit of creditors the amounts impaid 
upon stock held by them and issued as full 
paid. It is not the assessment by order of 
the bankrupt court. At any time after the 
failure of the corporation any creditor could 
have brought a bill in equity against the cor- 
jioration and Its stockholders to enforce the 
payment of the capital stock, so far as it re- 
mained unpaid. Hall v. U. S. Ins. Co., 5 
Gill, 484; Henry v. Vermillion, etc., R. Co., 
17 Ohio, 187; Ogilvie v. Knox Ins. Co., 22 
How. [6;3 U. S.] 380; Adler v. Mihvaukee 
Patent Brick Manuf'g Co.. 13 Wis. 61; Mann 
T. Pentz, 2 Sandf. Gh. 257. All the decisions 
recognize that the stockholdei-s who have not 
paid for their stock in full are debtors of the 
corporation; and it has been held that, upon 
the failure of the corporation, then* liability 
becomes absolute without any call or assess- 
ment. Hem-y v. Vermillion, etc., R. Co., 17 
Ohio, 187; Terry v. Anderson, 95 TJ. S. 628. 
So delinquent Stockholders of an insolvent cor- 
poration may be proceeded against by the cor- 
poration or by those stockholders who have 
paid in full for their stock. Society v. Ab- 
bott, 2 Beav. 559; Wallworth v. Holt, 4Mylne 
& 0- 619; Nathan v. Whitlock, 9 Paige, 152. 
And, upon the bankruptcy of the corporation, 
the suit, which up to that time might have 
been brought by any creditor, may be brought 
•by the assignee, who represents all the cred- 



itors. Sanger v. Upton, 91 U. S. 56, 62; Wil- 
kins V. Davis [Case No. 17,664]. 

Probably the practice of making an assess- 
ment under the direction of the court of bank- 
ruptcy has arisen from the following consid- 
ei-ations or some of them : The fact that, in all 
the cases in which assessments have hereto- 
fore been made in bankruptcy, the stock was, 
and upon its face appeared to be, only par- 
tially paid and subject to assessment only by 
regular calls or some substitute therefor. The 
subscriber's conii-act was thought to entitle 
lihn to a call. Chandler v. Siddle [supra]. 
The importance to the assignee of obtaining 
in advance the sanction of the court before 
entering upon litigation so complicated and ex- 
pensive as proeeedmgs to collect subscriptions 
of numerous and scattered stockholders. The 
convenience in litigation in various jurisdic- 
tions of having the prehminary questions of 
the deficiency of assets, the necessity of an 
assessment and the amount to be raised set- 
tled in advance and once for all. But in the 
present case the stock was originally issued 
as full paid. No calls could have been made 
or were necessaiy. The subscribers became 
bound, upon .taking full-paid shares, to pay 
for them in full, and no agreement on the 
pai-t of the coiporation to treat the unpaid 
poition as paid could be set up In any suit 
^ brought for the benefit of creditors. Upton v. 
'Tribilcock, .<;upra. The defendants, therefore, 
so far as liable at all, were debtors to the cor- 
poration for payment of its debts to the 
amount unpaid on their shares, and those 
amounts could. Immediately upon his appoint- 
ment, have been sued for by the assignee, in 
equitj'-, and probably at law, as debts abso- 
lutely due. Henry v. Vermillion, etc., R. Co., 
17 Ohio, 187; Terry v. Anderson, 95 U. S. 628. 

The first of the reasons above assigned for 
an assessment, therefore, does not apply to 
the present case. There was no contract to 
pay upon assessment and call, and no need of 
either. But whatever reasons may have led 
to assessments by the bankruptcy comrt, in- 
stead of bringing bills in equity, without pre- 
vious assessment, it is obvious that the differ- 
ence between the two methods of procedure 
is one of remedy and not of right, and that the 
cause of action in both methods is the same, 
viz., the obligation of the stockholders and not 
the assessment by the com*t It will accord- 
ingly be found that in all the actions which 
have been brought against stockholders by as- 
signees, including those now before the court, 
the facts deemed necessaiy to establish the 
original liability have been alleged and estab- 
lished without relying on the order of the 
banki-upt court as merging the old cause of 
action or creating a new one. And in most 
of the cases, after the assessment by the 
banknipt court, a trial has been had upon the 
ori^nal merits, and the courts have dealt 
with all the defences as open, notwithstanding 
the assessments. Moreover, it is plain that 
the assessment of the bankruptcy court is not 
such a distinct, specific decree against each 
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stoekliolder separately for the payment of a 
definite sum of money, as to merge the origi- 
nal cause of action, or to become in itself a 
new cause of action agqinst the stockholders 
severally, Sadler v. llohins, 1 Gamp. 253; 
rennington v. Gibson, 16 How. [57 U. SJ 65; 
Seligman v. Kalkman, 17 Oal. 153. In suits 
of an analogous description brought for the 
benefit of creditors, upon a statutory liability 
of stockholders to make good the impaired 
capital stock of the corporation, it was ex- 
pressly decided in Massachusetts that the lia- 
bility attached and the statute of limitations 
began to run immediately upon the commence- 
ment of proceedings against the corporation, 
and not at the time when, in the course of the 
winding-up, the amount of the deficiency had 
been determined. It was held that if the lia- 
bility of stockholders to a biU in equity or any 
other process for the benefit of the billholders 
existed, the statute of limitations began to 
run from the time when such liability accrued, 
and would bar an action to enforce a remedy 
founded upon an assessment made in the 
cause, although that remedy had not existed 
for the statute period. It was contended that 
the statute began to run when the plaintifC's 
title to the rehef prayed for acci'ued. It was 
held that it began to run when the defend- 
ant's liability in any form accrued. It was 
further contended that the statute did not be- 
^n to run until the amount of the defendant's 
liability was ascertained in the wmduig-up 
process; but it was held that proceedings 
against stockholders might begin without wait- 
ing fo;: the amount of their Uability to be so 
determhied, and might go on pari passu with 
the winding-up proceedings. It was further 
held that, if it was otherwise, it followed 
that the proceedings for ascertaining the 
amount must be completed and the action be 
brought within the statutory period. Baker 
V. Atlas Bank, 9 Mete. (Mass.) 182; Com. v. 
Cochituate Bank, 3 Allen, 42. 

The reasoning of these cases is decislye of 
the present case. But recent decisions of the 
supreme court of the United States have a 
still closer application as well as a binding 
force. In Teriy v. Tubman, 92 IT. S. 156, the 
court held that the liability of a stockholder 
of a bank, under a statute providing that the 
individual property of the stockholders should 
be bound for the ultimate redemption of the 
bills of the bank, aca-ued, and the statute of 
limitations began to run, immediately upon 
the notorious insolvency of the bank, and not 
when the deficiency in the assets of the bank 
had been ascertained; and in Terry v. Ander- 
son, 95 U. S. 628, which was a bill brought by 
a creditor against assignees and stockholders 
of an insolvent bank, to compel the former to 
collect and the latter to pay the amounts re- 
maining impaid upon their shares, it was held 
that such unpaid amounts were debts due to 
the bank, and might, in the absence of any 
provision in the charter of the corporation re- 
quiring assessments and calls as a condition 
precedent to liability, have been collected by 
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the bank at any time, and were therefore- 
barred by the lapse of the time limiting ac- 
tions suice the failure of the bank. In the 
present case there is no charter or statute en- 
titling subscribers to stock to a call before 
suit; and if there were it would be inapplica- 
ble, because such a provision applies only 
where the stock has been issued as partially- 
paid, and not where it has been issued as fully 
paid. In the latter case there is no right to 
make or to insist upon a call, because the 
stock is immediately payable. If, then, the- 
company had gone into bankruptcy after the- 
limitation of actions by the corporation against 
the stockholder had expired, Teriy v. Ander- 
son is decisive that no right of action would 
have accrued to the assignees and no assess- 
ment could have been made. Upon the same- 
reasoning, the right of action remaining in 
the corporation did accrue to the assignees- 
immediately on their appointment, and is 
barred by the subsequent lapse of two years 
before bringing suit. 

It may be urged that, although the assignee- 
might have brought his bill in equity against 
all the stocldiolders on his appointment, he- 
could not have brought his several actions at 
law until after an assessment, and that there- 
fore the assessment is the foundation of the- 
present actions, which for that reason are- 
not barred. To this we answer: According 
to the reasoning of the authorities just cited, 
an action at law accrued at once to the as- 
signee, upon his appointment, against each 
stockholder for the amount unpaid upon his 
stock without any call, because the stock was- 
issued as fully paid, and therefore raised a 
liability in the taker to pay it at once without 
assessment or call. If a stodiholder wei'e- 
sued, he could not set up that, by the by-laws 
of the corporation or the terms of his subsci-ip- 
tion, he was only bound to pay for his stock 
as calls were made, either by the directors or 
by some tribunal having in charge the liquida- 
tion of the company, as in the case of holders- 
of stock which was issued as only partly paid. 
The answer would be that, having taken the- 
stock as fully paid,, he "became bound to pay 
the whole, and that calls were only necessary- 
where the agreement between the stockholder 
and the corporation provided for them, either 
expressly or by the nature of the contract in- 
volved in the issue of stock as and for partly 
paid stock. No case has arisen before in 
which an assignee has proceeded to enforce- 
payment of stock improperly issued as fully 
paid; but it is submitted that upon principle 
and authority he might have proceeded direct- 
ly as upon a debt already due. If this were- 
otherwise, it is nevertheless a sufficient objec- 
tion to his maintaining this action that he 
might have maintained his bill in equity with- 
out waiting for the assessment by the bank- 
rupt court. He had his election either to pro- 
ceed in equity at once, or to make an assess- 
ment under order of the bankrupt court, and3 
then proceed at law. He might, with proper 
diligence,, have obtained his assessment in. 
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season to have brought his actions within the 
two years; for it cannot be necessary that the 
precise condition of the estate should be as- 
certained befor'e making an assessment. On 
the contraiy, the proper course is to make an 
assessment at once upon an approximate esti- 
mate of the condition of the estate. Kennedy 
V. Gibson, 8 Wall. [75 U. S.] 505; Com. y. 
Cochituate Bank, 3 Allen, 42, 50; Baker v. 
Atlas Bank, 9 Mete, (llass.) 197, 198. And 
even if this were not so, and the actions at 
law could not with due diligence have been 
brought within two years, then it was the 
duty of the assignee to have elected the reme- 
dy which could be availed of within tlie time 
of limitation. He should have brought his 
bill in equity. It is not the action, but the 
cause of action, the accruing of which causes 
the statute to begin to run; and the assignee 
cannot gain time to prosecute a claim by 
electing a remedy which cannot be made 
available till after the claim is barred. 

The policy of the statute which calls for 
speedy settlement of bankrupt estates favors 
the construction for which we contend. Bai- 
ley V. Glover, 21 Wall. [88 U. S.] 342. And 
considerations of general equity and public 
policy are equally strong in om* favor. It 
would be a serious grievance if the stockhold- 
ers of an insolvent corporation could be called 
upon at any time, however remote, at which 
the assignee might choose to proeiure an order 
of assessment, and when the obligations of 
those who should then be living and solvent ! 
should be enhanced by the insolvency, or the 
death, and the operation of special statutes of 
limitation upon the estates, of others. In the 
present case, the contribution of Mr. Hooper's 
estate is lost by the operation of the state 
statute of limitations in favor of his executors, 
and upon the theory of the plaintiffs another 
assessment may have to be made to make 
good the deficiency thus caused. It cannot 
be that congress intended that there should 
be no limitation to suits by assignees against 
stockholders; but that is the result if these 
actions are maintained. It cannot be con- 
tended that the application for an assessment 
is the proceeding which must be brought with- 
in two years. That application is not a suit. 
It is not even necessaiy that the stockholders 
should be parties to it. Upton v. Hansbrough 
[Case Ko. 16,801]; Sanger v. Upton, 91 U. S. 
56. It is only a summary proceeding in the 
administration of the estate of the bankrupt 
"corporation, and not an action either in law 
or equity, within the meaning of section 5057. 
The actions in this court are the fii-st suits 
which have been brought against these de- 
fendants on their liability as stockholders, 
and afford them the first opportunity they 
have had for pleading the statute of limita- 
tions. 

CLIFFORD, Circuit Justice. Assignees 
in bankruptcy are appointed by the creditors 
of the bankrupt, and the provision is, that 
as soon as the assignee is " appointed and 



qualified, the judge, or, where there is no 
opposing interest, the register, shall, by an in- 
strument under his hand, assign and convey 
to the assignee all the estate, real and per- 
sonal, of the bankrupt, and that such assign- 
ment shall relate back to the commencement 
of the proceedings in bankruptcy. 14 Stat. 
522. 

Circuit courts have concurrent jurisdiction 
with the district courts of the same district, 
of all suits at law or in equity which may 
be brought by the assignee in bankruptcy 
against any person claiming an adverse in- 
terest, or by such person against such as- 
signee, touching any property or rights of 
property of said bankrupt, ti-ansfei-able to 
or vested in such assignee; but the same 
section provides that no suit at law or in 
equity shall, in any case, be maintainable 
by or against such assignee, or by or against 
any person claiming an adverse interest, 
touching the property and rights of proper- 
ty aforesaid, in any court whatsoever, unless 
the same shall be brought within two years 
from the time the cause of action accrued 
for or against such assignee. 1 Stat. 618. 
Certain other eases of like character are 
also described in the transcript as pending 
in the same court, but it is stated in the 
agreed statement that the case above men- 
tioned is submitted to the court ux>on the 
statement of facts signed by the attorneys of 
the parties. 

Sufficient appears to show that the com- 
plainants are the assignees in bankniptcy of 
the coal and mining company which was in- 
corporated November 25, 1870, and was ad- 
judged bankrupt April 11, 1874, as appears by 
the record of the bankrupt proceedings. On 
the other hand it appears that the respond- 
ents are the executors of Samuel Hooper, 
who died February 14, 1875, and that they 
were duly appointed as such executors on the 
15th of March in the same year; that the coal 
and mining company was incorporated with 
a capital of $100,000, divided into shares of 
$100 each; that on the 19th of April of the 
next year the capital stock was increased 
from $100,000 to $200,000. Two additional 
issues of stock were made by the corpora- 
tion; one, October 16, 1872, of $100,000, the 
other, December 27th, in the same year, of 
a like amount. But the respondents deny 
that the corporation had any powers to issue 
any such additional stock, and claim that 
the certificates are ultra vires, and absolute- 
ly null and void. 

It is agreed that the testator, at the time 
the company was adjudged bankrupt, then 
being in full life, held one hundred and fifty 
shares of the first two issues, upon which 
he had paid to the company $40 per share; 
that he also held of the third issue seventy- 
five other shares, on which he had paid to 
the company $50 per share. Proxies were 
executed oy him September 24, 1872, and 
December 21st, in the same year. By the 
terms of the first proxy he authorized the 
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person therein named to vote at a meeting 
of the stockholders, to be hdd at the office 
of the company at the time therein mention- 
■ed; but there is no eyidence tlxat the person 
named attended the meeting or gave any 
vote. Whether he voted for the third issue 
■of the stock, therefore, does not appear; but 
it does appear that he held at the time men- 
tioned seventy-five shares of the additional 
stock created at that meeting, None of the 
stock constituting the fourth issue -was held 
by the decedent, but it appears that his 
proxy gave two hundred and twenty-five 
votes for the increase authorized at the 
meeting which increased the stock to ?400,- 
OOO. 

Taken as a whole, the complainants insist 
that the evidence contained in the agreed 
statement is sufficient to show that the tes- 
tator of the respondents was and is estop- 
ped to set up the defence that the last issue 
of the stock -was without authority and in- 
valid. 

Difficulty would attend the solution of that 
question, but the court is of the opinion that 
it is not necessary to decide the question, 
for the reason given in Foreman v. Bigelow 
[Case No. 4,934], that the claim is barred 
by the statute of limitations. Authorities re- 
ferred to in that case will not, with one or 
two exceptions, be reproduced, nor will the 
reasons there given in support of the con- 
clusion be repeated. Suffice it to say that it 
is now settled tliat the statute of limitations 
is as applicable in the national as in the 
state courts (Brown v. Hiatts, 15 Wall. [82 
U. S.] 183; Ross v. Jones, 22 Wall. [89 U. S.] 
576); and that the section of the bankmpt 
act referred -to applies to all judicial con- 
troversies between the assignee and any 
person whose interest is adverse to his, in 
behalf of the bankrupt's estate, including ac- 
tions like the one now before the court (Bail- 
oy V. Glover, 21 Wall. [88 U. S.] 342; Walker 
V. Towner [Case No. 17,089]). 

Creditors, after the failure of the corpora- 
tion, could have brought a bill in equity 
against the corporation, arid joined the stock- 
holders to enforce the payment; and it is 
-equally clear that the assignee might have 
sued, the moment the title to the estate of 
the bankmpt was duly conveyed to him as 
such assignee. Hall v. U. S. Ins. Co., 5 
•Gill, 484; Henry v. Yermillion, etc., R. Co., 
17 Ohio, 187; Ogilviq v. Insurance Co., 22 
How. [63 U. S.] 380; Adler v. Milwaukee 
Patent Brick Manuf g Co., 13 Wis. 61; Mann 
V. Pentz, 2 Sandf. Oh. 257. Stockholders, 
imder such circumstances, are debtors to the 
<:orporation; consequently, -as Chief Justice 
Waite held, the claim against them passed to 
the assignee as part of the property, estate, 
•and credits of the bankrupt. Terry v. An- 
derson, 95 U. S. 636. Since that decision it 
seems to be unnecessary to argue in support 
of the proposition, as it is established by the 
Mghest authority known to our law. 

Judgment for the defendants.' -- ■' •' 



Case mo. 12,553. 

SCOYILLE y. TOI/AND et al. 

[6 West.'Xiaw J. 84; Cos, Manual Trade-Mark 

Cas. 51.] 

Circuit Court, D. Ohio. Sept., 1848. 

COPy-BlGHT— MATTEH EMBKAOBD— XjABELS— Fed- 
KRAL JUBISmOTION. 

1. The copy-right act [of 1831 (4 Stat. 436)] 
embraces not only a book in its popular ac- 
ceptation, but one or more sheets which contain 
original matter. Even one page may contain 
matter which required much mental effort, 

[Cited in Higgins v. Keuffel, 140 U. S. 428, 
11 Sup. Ct. 732; Littleton v. Oliver Ditson 
Co., 62 Fed. 599.] 

2. But labels used on vials and bottles to des- 
ignate certain medicines, and the diseases cured 
by their use, are not books, within the meaning 
of the copy-right act. They are of no value 
except as labels for which they are designed. 
Their' publication could, by no possibility, in- 
jure the writer or author of the labels. 

[Cited in Higgins v. Keuffel, 140 U. S. 428, 11 
Sup. Ct 732.] 

3. If falsely applied to medicine, with the 
view to impose upon the public, and injure the 
inventor of the medicine, chancery will enjoini 

4. The circuit court cannot inquire in such 
a case, when both parties live in the same state. 

5. Under the new patent law, the new medi- 
cine may be protected. 

'[This was an application by A. L. Scoville 
for an injunction against Toland and Clinton.] 

Mr. 'Norton, for complainant. 
Mir. Mitchell, for defendants. 

McLEAN, Circuit Justice. This is an ap- 
plication for an injunction in a case of copy- 
right. The complainant represents that he is 
the author of a certain book termed a label, 
entitled and containing the words "Doctor 
Rodgers' Compound Syrup of Liverwort and 
Tar. A safe and certain cure for consump- 
tion of the lungs, spitting of blood, coughs, 
colds, asthma, pain in the side, bronchitis, 
whooping-cough, and all pulmonary afEections. 
The genuine is signed Andrew Rodgers," 
which he entered in 1847 in the clerk's office 
of the district court of the United States for 
the district of Ohio, and in every other re^- 
spect complied with the requirements of the 
law. That he had a large niunber of labels 
printed and used on bottles containing said 
medicinal preparation, from which he -might 
and would have derived to himself great profit, 
but for the combined and illegal acts' of the 
defendants, wh.o, without his assent, caused 
to be published labels exactly similar to that 
which is above stated, except the omission of 
X. L. Scoville, which they have affixed to bot- 
tles containing a certain medicinal prepara- 
tion, which they induce the public falsely to 
believe is the same as that prepared by the 
plaintiff. The medicine prepared by the plain- 
tiff is proved to be efficacious in diseases, 'by 
the affidavits of several persons. No answer 
has been filed by the defendants. They insist 
that the label, the whole of which is above 
stated, is not a subject of cop3--right. ' ^ 

■ The first section of the copy-right act of 1831 
provides that, *'fhe author or authors oiE any 
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l)ook or books, &e., shall have the sole right 
and liberty of printing, re-piiating, publishing 
and vending, such book or books," &c. In the 
sixth section it is declared that "if any person 
shall, after the title of any book is recorded, 
&c., within the term of the right granted, 
print, publish or import a copy of any such 
book or books, without the consent of the au- 
thor, he shall forfeit and pay," &c. Is this 
label a book within the meaning of the stat- 
ute? It clearly is not within the ordinai-y ac- 
ceptation of the term "book." And the argu- 
ment is not without force that the word as 
used in the statute must be taken in its popu- 
lar signification, rather than according to its 
original meaning. A book, in its popular 
sense, is understood to be a volume bound or 
unbound, written or printed. The tex*m is de- 
rived from the Saxon word"boc,"a beech tree. 
The Latin word "liber," book, signifies pri- 
marily bark, the bark being used to write on, 
before paper was invented. But the tnie mean- 
ing of the word "book" must be found, in 
the language and policy of the statute, and the 
judicial construction which has been given to 
it. The English statute is similar to ours. 
That a printed volume, whether it contain 
many or few pages, is a book no one denies. 
But in Clementi v. Goulding, 2 Camp. 25, 32, 
and 11 East, 244, it was held that a composi- 
tion on a single sheet might well be a book 
within the meaning of the legislature. Any 
other construction than this, it is said, would 
not embrace the papers of the "Spectator," or 
"Gray's Elegy in a Counti-y Church Yard," 
they having been published in sheets. The 
Horn Book, known so extensively as the In- 
fant's Book, consists of one small page. Lord 
Eldon in the ease of Hogg v. Kii-by, 8 Yes. 
220, said "As to copy-right, I do not see why, 
if a person collects an account of natural 
curiosities, and such articles, and employs the 
labor of his mind by giving a description of 
them, that is not as much a literary work as 
many others, that are protected by injunction 
and by action." By St 5 & 6 Vict (1842) c. 
45, it is provided, that the word "book" "shall 
be consti'ued to mean and include every vol- 
ume, part or division of a volume, pamphlet, 
sheet of letter-press," &c. But it seems that 
prior to this statute the act had been so con- 
sti'ued. If a single page shall constitute a 
book within the statute, it is difficult to say 
that such page must contain a certain number 
of lines or sentences. A few lines or many 
thrown together without -an object, and with- 
out the expression of a distinct idea, could not 
be called a book within the statute. Much 
ineutal labor may be concenti-ated on a single 
page, and it is supposed that no page which 
does not contain mental effort can be within 
the statute. It must be complete in itself, 
where a page is held to be a book, disconnect- 
ed with other pages. The label which the 
complainant claims to be a book," refers to a 
certain medicinal preparation and was design- 
ed to be an accompaniment of it. Like other 
labels, it was intended for no other use than to 



be pasted on the vials or bottles which con- 
tained the medicine. As a composition dis- 
tinct from the medicine it can be of no value. 
It asserts a fact that "Doctor Rodgers' Com- 
pound Syrup of Liverwort and Tar," is a cer- 
tain cure for many diseases, but it does not 
inform us how the compound is made. In no 
respect does this label differ from the almost 
numberless labels attached to bottles and vials 
containing medicines, and directions how they 
shall be taken. Now these are only valuable 
when connected with the medicine. As la- 
bels they are useful, but as mere compositions, 
distinct from the medicine, they are never 
used or designed to be used. This is not the 
case with other compositions which are intend- 
ed to instruct and amuse the reader, though 
limited to a single sheet or page. Of this 
character would be lunar tables, sonata, music, 
and other mental labors concentrated on a 
single page. 

The complainant says tliat the label is false- 
ly applied to a certain medicine, which induces 
the public to pinrchase it as the genuine syrup 
of Doctor Rodgers, which must not only lessen 
the sale of the genuine medicine, but bring it 
into discredit and destroy its value. If the la- 
bel is thus used to practise a fraud upon the 
public to the injury of the plaintiff, there can 
be no doubt, that a court of chancery exercis- 
ing a general jui'isdietion, would restrain the 
aggressor. The injury to the party, in bring- 
ing into disrepute the genuine medicine, would 
be irremediable, and would therefore be a 
proper ease for an injunction. But the circuit 
court of the United States cannot take juris- 
diction on this ground, where both the parties 
live in the same state. It is the application 
made of the label, and not its re-publication, 
which constitutes the injury. As a labeU 
without the application, it could be of no value 
to the defendant, as no one would purchase it. 
It might, if circulated, possibly attract the at- 
tention of the public to the medicine, and in 
that respect might be beneficial to the plain- 
tiff. In fact the medicine is so inseparably 
connected with the label, that the latter is only 
valuable to identify the former. If the com- 
pound syrup be a new invention and is valu- 
able, under the patent law, the rights of the in- 
ventor can be amply secured. But if tlie de- 
fendants were enjoined from using the label, 
it woiild not restrict them, no patent having 
been obtained by the plaintiff, from the use of 
the "medicine. And if the compound be the 
same they would have a right to use it until 
patented, and to describe it as the same com- 
pound as the plaintiff's. Still if the label be a 
liook within the statute, the plaintiff is entitled 
to an injunction. Every label identifies the 
medicine, and when it is of modern invention, 
the remarkable cures performed by its use are* 
stated. Ai-e all such labels books, and arei. 
they the proper subjects of copy-right? If the 
principle be applied to one label, it must em- 
brace aU similar in character. It appears to 
me that the statute will not bear this construc- 
tion. The injunction is refused. 



[21 Fed..Cas. page 865] 

SCOW NUMBER FOUR, The. 
7.192. 



' CCase No; 12,555) SCOW 



See Case No. 



Case !N"o. IS, 5 54. 

SCOW WITHOUT A NAME. 

[7 Ben. 384.] i 

District Court, E. D. New York. July, 1874. 

COI.I-ISION AT PlEB— NeGMGESCE. 

A SCOW, loaded with a deck-load of stone, 
was moored alongside a sloop at a pier. She 
took a lurch towards the sloop and cast off a 
small part of her load, then took a more Tiolent 
lurch outward and dumped the whole of it, and 
rebounding violently, fell on the sloop and in- 
jured her. The owner of the sloop filed a libel 
against the scow to recover the damages, claim- 
ing that the rolling of the scow was caused by 
her being leaky and overloaded. The master 
of the scow contradicted this, and testified that 
it was caused by swells from a passing steam- 
er, and by the scow's striking the ground when 
she first rolled towards the sloop: Held, that, 
in eijier event, the master of the scow was 
neglisent. for he was chargeable with knowl- 
edKe of the depth of the water and the liability 
of swells from passing steamboats; and if the 
accident arose from the shallowness of the wa- 
ter, it was a fault to moor the scow there. 

In admiralty. 

BeelDe, Wilcos: & Hobbs, for libellant. 
Benedict, Taft & Benedict, for respondents. 

BENEDICT, District Judge. This a:ction 
arises out of a singular occurrence, which 
took place at a bulkhead at the foot of 63d 
street, in New York City. On that day the 
scow proceeded against, which was being 
loaded, with stone upon her deck at the foot 
of 65th street, sprang a leak, and was hauled 
from the foot of 65th street to the foot of 
63d street, and there moored alongside of the 
' sloop Nancy Anna. Shortly after she was 
made fast, she took a sudden lurch toward 
the bulkhead, and threw about twenty tons 
of the stone fi-om her deck into the water 
between her and the sloop. She then took 
a still heavier lurch the other way, and rolled 
off on the outside of her all the remaining 
load, when, being thus suddenly relieved of 
a great weight, she rebounded with such 
violence as to throw her out of the water and 
upon the sloop alongside. The sloop's fore 
rigging kept the scow ofiE forward, but aft 
she dropped upon the sloop so as to crush 
the sloop's rail and "break her down aft for a 
conrfderable distance. This action is brought 
to recover for the damages thus occasioned to 
the sloop. 

These facts are not disputed. Some others 
are in dispute, and among them the quantity 
of water in the scow when she came along- 
side the sloop, and also whether the lurch of 
the scow arose from swells caused by passing 
steamers. Without determining these ques- 
tions, I find in the evidence of the master of 
the scow clear proofs that the accident arose 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq.., and here reprint- 
ed by permission.] 
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from negligence on his part. For he says 
that what threw his vessel out of the water 
in such an extraordinary manner was be- 
cause of her striking the bottom when she 
made the last lurch. 

This statement, if taken to be correct, 
shows clear neglect, in that the scow was 
placed where she would strike the bottom. 
The master was not only chargeable with 
knowledge of the depth of water where he 
placed his vessel, but he had actual knowl- 
edge, for he lay in the same place the day 
before. He also says that he knew that 
waves caused by the Harlem boats often 
rolled in there, and that they had rolled np- 
on him. 

If, then, the accident is to be attributed to 
the shallowness of the water where the scow 
was moored, it was a fault to moor her 
there. 

If, on the other hand, the scow rolled offi 
her load because she was waterlogged, it 
was fault to place such a vessel alongside 
another vessel, where she could do such in- 
jury. Let a decree be entered for libellant, 
with an order of reference. 

[NOTE. The commissioner reported the dam- 
ages to be more than the value of the vessel at 
the time of the collision. This was accounted 
for by the fa<jt that extensive repairs had been 
made. Upon a hearing on exceptions to the 
commissioner's report it was held that the re- 
pairs were imprudently made, and that the li- 
belants could only recover for the value of their 
vessel at the time of the collision. The report 
of the commission was therefore overruled. 
C?ase No. 12,555.] 



Case No. IS, 565. 

SCOW WITHOUT A NAME. 

[8 Ben. 181.] 1 

District Court, E. D. New York. June, 1875. 

CoLMSiOK — Damages — Repairs Impkudenti.y 
Made— ToTAii Loss. 

Where a sloop was injured by collision, and 
her owner recovered a decree against the ves- 
sel which did the injury, and, upon a reference 
to ascertain the damages sustained, it appeai'- 
ed that the cost of the repairs that were actual- 
ly made — which included the alteration of the 
vessel from a poop-decked to a flush-decked 
vessel — were more than the value of her, so that, 
the ship carpenter had libelled her to recover 
Jiis bill, and bought her in at the marshal's sale 
under that libel. Held, tiiat the repairs were 
imprudently made, there being no examination 
and estimate in advance by competent persons, 
and that the libellant could only recover the 
value of his vessel at the time of the accident, 
with the cost of five days' pumping, necessary 
to ascertain the extent of her injuries and the 
cost of repair, and with the damage to his per- 
sonal property on board at the time. 

[Cited in The Havilah, 50 Fed. 334.] 

[This was a libel to recover damages for a 
collision. There was a decree for the libel- 
ants, with an order of reference. Case No. 

1 [Reported by Robert D. Benedict, Esq., andi 
Benj. Lincoln Benedict, Esq., and here repiiut- 
ed by permission,] 
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12,554. The cause is now heard on excep- 
tions to the commissioner's report.] 

Beebe, Wilcox & Hohhs, for lihellant 
Benedict, Taft & Benedict, for respondent. 

BENEDICT, District Judge. Upon a care- 
ful examination of the proofs in this ease, 
I am satisfied that the libellant should be al- 
lowed to recover no more than the value of 
his vessel at the time of the accident, to- 
gether with the damage to his property on 
board, and the necessary cost of pumping her 
for a period of time sutficient to enable him 
to ascertain the extent of the injuries thp 
boat had sustained, and to learn the cost 
of repairing such injuries. 

Under the circumstances proved, common 
prudence would have dictated an abandon- 
ment of the vessel; instead of which she was 
placed in the hands of a ship carpenter, who 
put extensive repairs upon her, including 
changing her from a poop-decked to a flush- 
decked vessel. His bill was not paid by the 
owner, but the vessel was libelled by the 
cai-penter, and she was bought in by him be- 
cause no one would bid more than the amount 
of his bill. This circumstance, with others 
that appear in the evidence, indicate that jus- 
tice will be done by applying here the rule 
that money imprudently expended foi? the 
raising and repairing a vessel 'injured by a 
collision, and exceeding her value at the 
time of the accident, cannot be collected of 
the wrong-doers. The Empress Eugenie, 1 
Lush. 138; Williams & B. Adm. Jur. 79. 

The libellant's recovery wUl, therefore, be 
limited to the value of his vessel at the 
time of thaaceident, which, upon the evidence, 
was nine hundred dollars. To this is to be 
added the sum found by the commissioner as 
the damage to property on board, $58, and 
also the sum expended for pumping the ves- 
sel for five days, as that period of time 
would doubtless be abundant to ascertain the 
extent of the injuries and the cost of re- 
pairing them. In making this determination 
I have not overlooked a suggestion that it 
does not necessarily follow, fi'om the fact 
that in the end the cost of repairs proved to 
exceed the value of the vessel, that, therefore, 
it was imprudent to undertake to repair. But 
the facts proven here indicate that in this 
case it was imprudent, and if any doubt ex- 
isted as to the prudent course, it could easily 
have been removed by the precaution of hav- 
ing careful and detailed estimates made at 
the time by competent persons. The boat was 
an old one. She was not only repaired, but 
altered in form and made better than before. 
It was certainly open to question whether 
she was worth repairing at all. Under such 
circumstances the owner should have forti- 
fied his determination to repair by the opin- 
ion of experts formed at the time, after due 
examination. 

The report of the commissioner is therefore 
set aside, and a decree will be entered in ac- 
cordance with this opinion. 



Case Wo. 13,566. 

In re SCRAPFOKD. 

[4 Dill. 376; ,15 N. B. R. 104; 3 Month. Jur. 
614; 3 N. Y. Wkly. Dig. 552.] i 

Circuit Court, D. Kansas. Jan., 1877. 2 

Bankkupt Act — Numbek and Value op Credit- 
ors—Attaching Cheditors. 

Creditors who have obtained liens by attach- 
ment within four months before the commence- 
ment of proceedings in bankruptcy, are not to 
be reckoned in computing the proportion) of 
creditors who must unite in an involuntary pe- 
tition. 

[Cited in Hatfield v. Moller, 4 Fed. 719.] 

[In review of the action of the district court 
of the United States for the district of Kan- 
sas.] 

In bankruptcy. 

Judson & Hotter, for petitioning creditors, 
J. E. Taylor, A. Wells, and Doniphan & 
Reed, contra. 

DILLON, Circuit Judge (orally). This case 
is before me on a petition to review the ac- 
tion of the district court, and the facts are as 
follows: Isaac T. Hosea filed his petition for 
adjudication of bankruptcy against Charles 
G. Scrafford, alleging, among other things, 
that he constituted one-fourth in number of 
the creditors, and that his claim was one- 
third in amount of the indebtedness of the 
alleged bankrupt This was denied by Scraf- 
ford, who appeared by attorney and filed a 
list of his creditors, with a statement of his 
indebtedness. Certain other creditors then ap- 
peared, alleging that they had levied attach- 
ments on the debtor's property within four 
montbs before the commencement of the pro- 
ceedings, and asked leave to oppose the adju- 
dication. This leave was granted them, and 
the court proceeded to inquire into the num- 
ber of creditors, and the amounts of their re- 
spective claims; whereupon it was moved, 
on the part of the petitioning creditors, that 
all persons who held such attachments be ex- 
cluded from the count as to the number of 
creditors and amount of indebtedness neces- 
sary to be joined in the petition. This mo- 
tion was overruled by the district court [Case 
No. 12,557], and notice being given of the pro- 
posed filing of a petition for review, the 
case was stayed at this point, and no fur- 
ther proceedings have since been had. 

One object of the bankrupt law is to secure 
an equal distribution of the estate of the 
bankrupt amongst all of his unsecured cred- 
itors, and in order the more effectually to ac- 
complish this, creditors who have obtained 
preferences are excluded from participation 
in the proceedings until after the election of 
an assignee. I can see no reason why at- 
taching creditors should not be governed by 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission. 3 N. 
Y. Wkly. Dig. 552, contains only a partial re- 
port.] 

2 [Reversing Case No. 12,557.] 
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the same rules which apply to other creditors, 
whose debts are secured by preferences which 
the adjudication will defeat. Indeed, as all 
attachments levied within four months before 
the filing of the petition in bankruptcy would 
be dissolved, ipso facto, by an assignment 
-under the bankruptcy proceedings, persons 
holding liens by such attachments would 
seeid: to have a peculiar interest in defeating 
an adjudication, and for this reason- should 
not be reckoned, for the purposes of. those pro- 
•ceedings, as creditors of the alleged bank- 
rupt. Of course, they could not be counted 
if the attachments were sued out with a view 
of obtaining a preference over other cred- 
itors; and as, in most cases, a ground of at- 
tachment is also an act of bankruptcy, the 
presumption would be strong that such w^s 
the object of an attaching creditor- A per- 
son with a knowledge that his debtor has 
eommitted an act of bankruptcy, should not 
be permitted to obtain by attachment and 
hold a preference over other creditors. I do 
not think that creditors, any more than the 
■aebtor, should be permitted thus to defeat the 
object of the bankrupt law. A secured cred- 
itor cannot vote for assignee, nor can he have 
his debtor adjudged a bankrupt If he can- 
not be counted in favor of the proceedings 
to put the debtor into bankruptcy because he 
Is secured, there is no principle upon which 
he could be counted against them.' 

My conclusion, therefore, is, that when a 
■creditor of an alleged bankrupt, either by an 
arrangement with the bankrupt, ot by an at- 
tachment, obtains a security or lien for his 
claim, in fraud of the bankrupt act, or which 
would be avoided by that act if the debtor is 
a.djudged a bankrupt, he cannot be counted, 
nor can his claim be estimated in computing 
the number and value necessary to- be repre- 
sented in -tlie petition. Reversed. 

NOTE. This case overrules [Case No. 12,- 
557]; contra. In re Hatje [Id. 6,215]. See In 
re Broich [Id. 1,921]; In re Frost [13. 5,134]; 
In re Green Pond R. Co. [Id. 5,786]. As to 
dissolution of attachment by bankruptcy pro^ 
ceedings, Bracken v. Johnston [Id. 1,761]; Mc- 
dord V. McNeil [Id. 8,714]. Attachment cred- 
itor cannot force debtor into bankruptcy. In 
re Hazens [Id. 6,285]. 



Case Wo. 13,557. 

In re SCRAFFORD. 

[14 Nt B. R. 184; i 3 Cent. Law J. 252.] 

District Court, D. Kansas. April, 1876.2 

Bankuuptot— Opposition to Adjudication— At- 
taching Creditob— Petition— Propok- . 
TioN op Ckeditobs. 

1. An attaching creditor may intervene, and 
-oppose an adjudication of bankruptcy. 

[Cited in Re Jonas, Case No. 7,442.] 

2. A creditor who has issued an attachment 
within four months before the commencement 
■of the proceedings in bankruptcy, is to be reek- 

1 [Reprinted from 14 N. B. R. 184, by per- 
mission.] 

2 [Reversed in Case No. 12,556.] 



(Case No. 12,557) SCRAFJ'ORD 

oned in computing the proportion of creditors 
who must unite in an involuntary petition. 
[Disapproved in Re Jewett, Case No, 7,305; 
Cited in Re Broich. Id. 1,921,1 

In bankruptcy. 

Judson & Motter, for petitioning creditor, 
A. Well, J. E. Taylor, and John Doniphan, 
in opposition. 

FOSTER, District Judge. Isaac. T. Hosea 
filed his petition in bankruptcy against C. G. 
Scrafford. On the return day of the order to 
show cause, the respondent being absent from 
the state, his attorney appeared for him -and 
filed a denial in writing that the petitiomng 
creditors constituted one-fourth in number of 
the creditors, and whose debts aggregate one- 
third in amoimt of the debts provable under 
the bankrupt act, -and also filed a list of cred- 
itors, and the amounts due each; which de- 
nial and list were sworn to by the attorney of 
the respondent. The petitioning creditor mov- 
ed to strike out the .said denial and "list of 
creditors, because the same are not verified by 
the oath of the respondent Pendmg said mo- 
tion, certam other creditors of the respondent, 
who hold attachments on the property, of re- 
spondent, on proceedings pending in the state 
court> asked, leave to intervene in opposition to 
said petition, and alleged that the requisite 
number and amount of creditors had not join- 
ed in the bankruptcy proceedings. These 
questions have been argued together, and, so 
far as this case is concerned, if either the 
debtor or the attaching creditors are in a po- 
sition to contest the question as to the num- 
ber and amount of creditors, it matters but lit- 
tle under which party the inquiry is made. 
There is no doubt but attaching creditors have 
such an interest in the proceedings that they 
may intervene and oppose the adjudication, 
and they may contest the question as to the 
number and amount of creditors, as well as 
any other material fact in the case.. In re 
Boston, H. & E. R. Co. [Case No. 1,677]; In 
re Bergeron tld. 1,342]; In re Mendelsohn 
[Id. 0,420]; In re Hatje [Id. 6,215]; In re 
•Tack [Id. 7,119]. 

The law evidently intends that the court 
shall be satisfied that the proper quorum of 
ci'editors have united in the proceedings. 
Even the written admission of the respondent 
on this point is not conclusive, but the court 
must be satisfied it is made in good faith, and 
without collusion. Supposing the respondent 
• made no appearance on the return day, or he 
should make out a list omitting certam cred- 
itors, in either case a collusive judgment 
might be obtained, as well as by the written 
admission of the -debtor. The law provides, 
if the respondent shall deny that the neces- 
ary quorum of creditors have joined, he 
shall then be required to file a list of the 
creditors; "and the court shall ascertain,' Tip- 
on reasonable notice to the creditors, whether 
one-fourth in number and one-third In amount 
■as aforesaid have -petitioned.' * ■ * *" This 
provision of the law brings before the court 
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othei" creclitors having provable claims, and 
they may then be heard on the inquiry, al- 
though there is no charge of collusion or 
■fraud. In this case, I think the application 
of the attaching creditors to Intervene should 
be allowed, and that is sufficient to throw 
the duty on the court of making the investi- 
gation, and it is not necessaiy to determine 
whether an attorney may verify the denial 
and list of creditors, or whether any verifica- 
tion at all is necessary. The petitioning cred- 
itor asks to have excluded from the number 
such ereditoi"s as have secured a lien on the 
debtoi-'s property by attachment proceedings. 
This is a very material point in this ease, as 
it is probably decisive of the question under 
investigation. If the attaching cx-editors are 
excluded from the list, it would seem that the 
requisite number and amount have signed the 
petition. If they are not excluded then the 
reverse is true. The discussion that has been 
had of this question, and the investigation 
and thought I have given it, have convinced 
me that it is not as easily answered as at first 
blush might appear. 

From the best comprehension I have been 
able to give the subject, it is my opinion the 
attaching creditors should not be excluded, in 
computing the number and amount. The law 
says: "shall be adjudged a bankrupt on the 
petition of one or more of his creditors, who 
shall constitute one-fourth thereof at least in 
number, and the aggregate of whose debts 
provable under this act amounts to at least 
one-third of the debts so provable." The ques- 
tion, then, primarily is simply this, What 
debts are provable under this act? It has 
been repeatedly decided that a secured cred- 
itor, or one holding a lien within the mean- 
ing of section 5075, is not a creditor holding 
a provable debt. The doctrine is concisely 
stated by Judge Blodgett, in Re Frost [Case 
No. 5,134]. He says: "It therefore seems ev- 
ident to me that by the term 'Debts prova- 
ble \mder this act,' congress meant debts un- 
conditionally provable, without any release or 
other preliminary action, either by the court 
or assignee, being necessary." Section 5084 
prohibits a creditor, who has received a pref- 
erence, from proving his debt until he shall 
have surrendered the property, money, or ben- 
efit so received. Under the act of June, 1874, 
in case of actual fraud, he can then only 
prove a moiety of his debt. Section 5021 al- 
so prohibits the prefeixed creditor from prov- 
ing his debt. There, then, are two classes of 
creditors whose debts are not provable, un- 
der this act, within the technical meaning of 
these words: the secured creditor and the 
preferred creditor. It is contended that a 
creditor who has obtained a lien by attach- 
ment proceedings, comes within the provision 
of section 5075; that he has a lien for secur- 
ing the payment of his debt. By the provi- 
sions of section 5044, all attachments obtained 
on the debtor's properly, within four months 
next preceding the commencement of the 
bankruptcy proceeding, are dissolved by the 



transfer to the assignee. Now, it seems ap- 
parent that the mortgage, pledge, or lien men- 
tioned in section 5075 refers to a mortgage^ 
pledge, or lien, not only in esse, but one that 
contiaues to exist, notwithstanding the bank- 
raptcy— a lien that is vested and absolute. It 
makes provision for ascertaining the value of 
the security, and applying it to the payment of 
the debt after the adjudication, and the elec- 
tion of an assignee. It provides that the hold- 
er of the security shall be admitted as a cred- 
itor only for the balance of the debt after de- 
ducting the value of the property, to be as- 
certained by agreement betw'een the assignee 
and the creditor, or by a sale under the order 
of the court Thus the holder of the security 
may be admitted as a creditor, or he may not 
be; depending on the value of the security, 
to be detei-mined thereafter in the manner pro- 
vided by the law. 

It is urged that the same reason which 
would prevent a prefen-ed creditor from prov- 
ing his debt applies with equal force to an at- 
taching creditor. Supposing that to be true, 
the answer is that the prefen-ed creditor is 
excluded by the explicit provision of the law, 
while the attaching creditor is not. Again, 
supposing section 50S4, or the prohibitory 
clause of section 5021 was not in existence, is 
there anything in the law to prevent a pre- 
ferred creditor from proving his debt? If 
there is, why the necessity of a special provi- 
sion for the exclusion of such creditors? It 
shows that the legislative mind did not un- 
derstand that section 5075 prevented the pre- 
ferred creditor proving his debt, and they 
therefore made provision in express terms for 
such cases. As to whether an attaching cred- 
itor has a provable debt, let us di-aw a deduc- 
tion from the decided eases before referred to. 
In re Bergeron; In re Mendelsohn; In re 
Hatje. It is there held, as we hold here, 
that attaching creditors may intervene and op- 
pose an adjudication in bankruptcy. Now, if 
an attaching creditor has not a provable debt, 
then the courts have in those cases established 
a precedent that a creditor who has not a 
provable debt, a secured creditor, if you 
please, may intervene and control the proceed- 
ings in bankruptcy, and defeat the adjudica- 
tion. I tliink no case can be found where 
the court has permitted secured creditors to 
interfere with the proceedings for an adjudi- 
cation. In Re Frost [supra], speaking of tliis 
matter, the court saj's: "Any othec consti'uc- 
tion would make it practically impossible to- 
put a verj^ large proportion of debtors into 
banla'uptcy, as it would leave unsecured cred- 
itors entirely at the mercy of those who had 
hy diligence or otherwise obtained security.'" 
In re Green Pond R. Co. [Case No. 5,7SG]. 
In Re Hatje [supra], the claim of the attach- 
ing creditor was counted in the list without 
objection. The court says: "Treating the de- 
mands in favor of the attaching creditors and 
of H. P. Hatje as subsisting provable debts^ 
it resulted that the requisite amoimt of debts 
was not represented by the petitioning cred- 
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itoi's." In that case it seems to have heen 
material to determine whether or not the at- 
taching creditors' clahns should he included, 
and yet the petitioning creditors permitted it 
to he done without objection, so far as ap- 
pears from the opinion of the court. 

It is argued, and with much reason, that if 
attaching ci'editors are included, other credit- 
ors are very much at their mercy. The fact 
is, that imder any circumstances, any one or 
more creditors less than one-fourth in number, 
and one-third in amount, is and are very much 
a,t the mercy of other creditors, whether they 
have or have not attached. It is true that a 
creditor who has seized sufficient property by 
attachment to secure his debt is les likely to 
join in bankruptcy proceedings than he other- 
wise would. On the other hand, he labors 
under some disadvantage. If he attaches, his 
labor and expense may be all for naught, by 
reason of subsequent bankruptcy proceedings; 
iind if he does not attach, the debtor may 
squander his property, and the creditor lose 
his debt in toto. In most cases a creditor is 
not sufficiently conversant with the debtor's 
affairs to know the names and evidences of 
any considerable number of the creditors, and 
so it is often no easy task to get bankruptcy 
proceedings started, and then the moving cred- 
itors take the chances of getting the requisite 
number and amount of creditors to join, or of 
having the cost to pay on a dismissal of the 
petition. The hardship of the law, however, 
in particular cases, is not a reason for inter- 
preting its meaning different from its appar- 
ent intent and purpose, 

[NOTE. This cause was carried to the cir- 
cuit court on petition of review, and the judg- 
ment of this court reversed. Case No. 12,556.] 



Case No. IS, 5 5 8. 

The SCRANTON et al. 

[5 Blatchf. 400.] i 

Circuit Court, S. D. New Tork. June 6, 1867. 

CoLLisiox — Tug and Tow— Steamer — Respoxsi- 
BiLiTT FOB Perii/— Signals. 

1. A steam-tug, with a heavy tow on her port 
side, was coming up along the Brooklyn shore, 
in an eddy, the tide being half ebb and strong 
in the river. A steamboat was coming down 
the river, and, when near the tug, their com- 
bined speed being ten or eleven miles an hour, 
starboarded her helm and sheered across the 
track of the tug, and then blew two whistles, 
and the tug ported her helm and slowed, and a 
collision ensued between the tow and the steam- 
boat: Held, in a suit brought by the tow against 
the tug and the steamboat, that the latter was 
in fault, in these respects: (1) The danger of a 
cdllision was incurred before the two whistles 
were blown: (2) the vessels were too near to 
justify a call on the tug to starboard her helm; 
(3) the steamboat had no right, in the position 
of the t\^fo "vessels, to do otherwise than port her 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.]' 



helm, or slow or stop till the tug had passed 
her. 
[Cited in The Express, 46 Fed. 862.] 

2. Any error in the movement of the tug at 
the time was not a fault, as the steamboat" was 
responsible for the perilous condition in which 
the tug was placed. 

[Cited in The H. P. Baldwin, Case No. 6,812.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel in rem, filed in the dis- 
trict court, by the owners of the canal boat 
McCord and her cargo, against the steamboat 
Scranton and the steam propeller William F. 
Burden to recover damages for a collision 
which occurred about eleven o'clock a. m., on 
the 9th of December, 1863, between the canal 
boat and the Scranton, in the East river, 
just below the Fulton ferry, on the Brooklyn . 
side. The canal boat, heavily loaded with 
grain, was lashed to the port side of the pro- 
peller Burden, at the Atlantic docks, to be 
carried to pier No. 44, up the river, on the 
New York side. The Burden left the docks 
with her tow, about eleven o'clock a. m., and 
passed up, hugging the Brooklyn shore, in 
the eddy, or reflex tide, the tide in the river 
at that time being about half ebb and strong. 
The Scranton • had started from Corlear's 
Hook, on the New York side, with two emp- 
ty coal boats lashed to each side, and was 
coming down .the river, and intending to cross 
over to the Fulton ferry, to take up another 
boat Ijdng below the lower slip of the feriy. 
It was near this point, somewhat lower down, 
that the collision took place, the Scranton 
striking, nearly end on, somewhat a slanting 
blow, on the port side of the canal boat, 
while lashed to the Burden, breaking it in, 
and doing considerable damage. The district 
court condemned the Scranton and the Bur- 
den [case unreported], and the claimants of 
both of them appealed to this court. 

Cornelius Van Santvoord, for libellants. 
Freeman J. Fithian, for the Scranton. 
Erastus O. Benedict, for the Burden- 

NELSON, Circuit Ju-^tice. It is admitted 
by the captain of the Scianton, that he did 
not see the Burden tUl his boat was opposite 
the coal dock of Marston & Powers, which is 
the first dock above the Fulton ferry slips, 
and that the Burden was then about as far 
below the ferry slips as the Scranton was 
above them. The two vessels were, of 
course, near each other, and approaching at 
a combined speed of about ten or eleven 
miles an hour— the Scranton seven miles, and 
the Burden between three and four. While 
the" two vessels were in this position and re- 
lation to each other, the Scranton made a 
movement to go in below the lower slip of 
the Fulton ferry, to take up the boat lying 
there, by fastening a line to the boat and 
backing, so as to tow her out into the river. 
As is apparent, in order to accomplish this 
movement, it became necessary for her to 
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cross the track of tlie Burden •with her tow, 
the Burden being but a few hundred yards 
below, and in a stage of the water in the 
river, the tide being half ebb, that could not 
fail to endanger an immediate collision. The 
captain of the Scranton, as if aware that this 
movement was inexcusable under the circum- 
stances, seeks to avoid the error, and, at the 
same time, turn it against the Burden, by- 
setting up that he gave notice to the latter, 
by blowing two whistles, that he intended to 
pass to the left. 

One answer to this is, that the Scranton 
starboarded her track of the Burden, before 
she blew her whistles. This is stated in the 
answer and testified to by Morris, the wheels- 
man, with whom the captain was at the 
time. The danger of a collision was incur- 
red by this movement, before the notice was 
given. 

Another answer is, that the boats had ap- 
proached each other too near to justify a call 
on the Burden to make the manoeuvre, by 
starboarding her helm, to pass on the left. 
She had to come out of the eddy into a 
head tide, with a heavy tow on her port side, 
which required time and exposed her to dan- 
ger, from the near proximity of the Scranton. 

A third answer is, that, in the position of 
the two vessels, the Scranton had no right 
to insist upon a departm-e from the settled 
rule of navigation, when two vessels are 
meeting in opposite directions, that each shall 
port her helm and pass to the right. In the 
present case, it was the duty of the Scran- 
ton to have slowed or stopped till the Bur- 
den had passed her, or to have passed under 
her stern, instead of across her bow, in or- 
der to get at the boat she was after. I 
think the better opinion is, also, that the 
Scranton was not in shore, but considerably 
out in the river, when she undertook, by 
starboarding her helm, to cross the track of 
the Burden; that she was, under the cir- 
cumstances, bound to keep out and pass on 
the right; and that it was gross error in navi- 
gation to make the movement which she ad- 
mits was made. The weight of the proofs 
is, that the captain of the Burden did not 
hear the two whistles; and, if he had heard 
them, no time was given for the answer, as 
the change of course was taken by the 
Scranton before the whistles were blown. 1 
think the Burden was justified, under the 
circumstances, in keeping her course, and 
that she adopted the only movement practi- 
cable for her at the time, to avoid the colli- 
sion, namely, to port her helm and slow. 
Even if she erred, in the impending danger, 
it is not to be attributed as a fault, as the 
Scranton was responsible for the critical and 
perilous condition in which she was placed. 

The decree below is affirmed as to the 
Scranton, and reversed as to the Burden. 
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Case Ko, 12,559. 

SCRIBA et al. v. DBANE et al. 

KUNKALL et al. v. SAME. 

tl Brock. 166.] i 

Circuit Court, D. Virginia. Nov. Term, ISIO. 

Judgmekts—Priokities— Degree— BsECDTiON Is- 
sued—Stay OF Exegotios. 

1. A creditor obtained a judgment against 
his debtor, on the 15th of November, 1800, with 
a stay of execution, till the 1st of June, 1801. 
Another creditor obtained three judgments, on 
the 1st of December, 1800, and other creditors 
obtained a decree, on the 20th of March, 1801, 
against the same debtor. The second creditor, 
issued fi. fa.'s on two of his judgments, on the 
13th of March, 1801, which were levied, and a 
fi. fa. was issued on the third and largest judg- 
ment on the 1st of April, 1801. The debtor 
executed a mortgage of his land, to secure the 
second creditor, on the 27th of April, 1801, 
which was recorded on the 25th of May follow- 
ing; and the officer returned the fi. fa.'s on the 
30th of April, 1801, with difiEerent endorse- 
ments, that is, that he had levied two of them, 
and the property was released by order of the 
plaintiff, and on the third, that "proceedings 
were stopped by order of the plaintiff." The 
second creditor covenanted with the mortga- 
gor, that he would not proceed further on the 
judgments, till the property conveyed by the 
mortgage was regularly disposed of, and to re- 
turn the property taken, under the three execu- 
tions in the officer's hands. On suits in chan- 
cery brought by the decree creditors, against 
the judgment creditors and their mutual debtor, 
for the purpose of ascertaining the order in 
which the several liens of these respective cred- 
itors were chargeable upon the real estate of 
the debtor, and for a distribution amongst 
them accordingly, (the land having been sold 
by order of court, and the proceeds brought into 
court by the commissioners), it was held, that 
the fund in the hands of the commissioner was 
properly chargeable, in the first instance, with 
all the costs incurred by the parties creditors, 
whether plaintiffs or defendants. 

2. A decree in chancery, equally with a judg- 
ment at law, creates a lien on lands. 

3. A judgment, with a stay of execution, cre- 
ates no lien on land, until the plaintiff has a 
right to issue execution thereon. 

rCited in Bank of U. S. v. Winston, Case No. 

944.] 
rCited in Bnders v. Board of Public Works, 

1 Grat. 378. Distinguished in Lisle v. 

Cheney, 36 Kan. 585, 13 Pac. 820. Cited 

in Reed v. Austin's Heirs, 9 Mo. 729.] 

4. The return of the marshal on the two first 
executions, determined the force of the judg- 
ments on which they were issued, and destroy- 
ed the lien thereby created on the debtor's lands. 

5. Equity will not connect the deed of mort- 
gage with the judgments, so as to preserve the 
original lien. 

6. The language of the return on the third ex- 
ecution, imports, that it had not been levied, and 
the implied averment of service in the covenant 
to suspend proceedings on the judgments, (the 
fact, whether it was levied or not being wholly 
immaterial in the view of the covenantor,) does 
not conclude the party, 

7. The covenant to suspend, &c., not being 
perpetual, did not amount to a release, nor dis- 
charge the lien created by the third judgment 
on the land. » 

rCited in Mendenhall v. Lenwell, 5 Blaekf. 
126.] 

1 [Reported by John W. Brockenbrough, Esq.] 
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8. The third fi. fa., having come to the hands 
of the officer, when he had property of the debt- 
or in his possession, under former executions, 
was not levied, ipso facto, by mere operation 
of law: there must be an actual, and not a mere 
constructive levy. 

9. The lien on land, created by judgment, de- 
pends upon the right of the plaintifE to sue out 
an elegit, and it is not essential to the exist- 
ence of the lien, that the elegit shall have ac- 
tually issued. 

10. The lien of the largest judgment, in fa- 
vour of the second creditor, not being lost by 
the covenant to suspend, and being preserved 
by the failure to levy the fi. fa., sued out upon 
it, judgment must first be satisfied, the decrees 
of the plaintiffs nest, the decree creditors, and 
the other creditors, whether by judgment, de- 
cree, deed of trust, or mortgage, to rank accord- 
ing to their dates respectively. 

These suits were brouglit by the plaintiffs 
on the cbanceiy side of this court against 
James, Thomas, and Francis Deane, and 
others, their creditors, for the purpose of en- 
forcing their liens on the estate of James 
and Thomas Deane, created by two several 
decrees of the court of chancery of the state, 
pronounced in their favour, respectively, on 
the 20th of March, 1801. The plaintifiCs 
prayed that the other creditors of. the Deanes, 
defendants, might be compelled to make a 
discovery of their several liens, and claimed 
a priority over them aU. The material facts 
in these causes were as follows: On the loth 
of November, 1800, a judgment was rendered 
In the county court of Hemico in favour of 
John Allan against the debtor defendants, 
with a stay of execution till the 1st of June, 
1801. On the 1st of December, 1800, Henry 
S. Shore and Thomas Reeves, surviving part- 
ners of William Anderson & Co., obtained 
three several judgments on the law side of 
this court against the same defendants; and 
on the 5th of May, 1801, they obtained a 
fourth judgment: and on the 20th of March, 
1801, the plaintiffs, Scriba, Scroppal & Stur- 
man, and Kunkall & Co., each obtained a de- 
cree in the staite court of chancery against 
two of the debtor defendants, James and 
Thomas Deane. There were various other 
creditors by judgments, mortgages, and tnist 
deeds of a later date, claiming liens on the 
real estate of the Deanes, all of whom were 
made defendants in the present suits. Shore 
sued out writs of fi. fa. on his two smaller 
judgments on the 13th of March, 1801, and 
on the third judgment another writ of fi. fa. on 
the 1st of April, ISOl. After these writs were 
in the hands of the officer, James and Thomas 
Deane, by deed bearing date the 27th of 
April, and recorded the 25th of May; 1801, 
mortgaged their real estate for the purpose 
of securing all the debts due by judgment 
to William Anderson & Co. To that deed 
Henry S. Shore, as agent for, and surviving 
partner of, William Anderson & Co. append- 
ed a memorandum by which he covenanted, 
"that no farther proceeding shall be had at 
law on any of the judgments which William 
Anderson & Co. have, or may have, against 
the said Deanes^ until all the property con- 
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veyed by them in trust shall be regularly dis- 
posed of, and then only in case of a balance 
unsatisfied. And, moreover, to return all the 
property lately taken by the marshal on ac- 
count of executions on three of the debts 
mentioned in this deed." On the 3d of April, 
1801, the marshal returned all three of the 
writs of fi. fa., on the two of which that 
were first issued, he endorsed, "Executed on 
sundry property of the defendants, which 
hath been released by direction of Henry S. 
Shore, agent and co-partner of the above 
concern, he having compromised with the 
said defendants;" and on the third execu- 
tion, issued on the 1st of April, 1801, was the 
following endorsement, "Proceedings on this 
execution stopped by direction of Henry S, 
Shore, agent and co-partner of the above 
concern, by reason of the compromise having 
taken place between the said Shore and the 
defendants." The lands of the three Deanes 
having been sold under a previous order of 
this court, and the proceeds of sale havmg 
been brought into court by the commission- 
er, the question now submitted to the court 
respected the order in which the various 
creditors were entitled to rank in chargmg 
this fund. 

MARSHALL, Circuit Justice. These suits 
are brought for the purpose of distributing 
the estate of the defendants, James, Thomas, 
and Francis Deane, among their creditors; 
some of whom have liens on the estate by 
judgment, and others by mortgage or deeds 
of trust. As the parties, creditors, are neces- 
sarily brought before the court for the pur- 
pose of ascertaining their respective claims, 
it is deemed just that the fund should be 
charged, in the first instance, with all the 
costs incurred by them in this suit Although 
some of these liens are upon the estate of 
all three of the Deanes, some on the estate 
of James and Thomas Deane, and others on 
the estate of James and Francis Deane, the 
court is not required to make, at least for 
the present, those particular discriminations 
which will ultimately be necessary. For the 
present, the fund has been considered as a 
joint fund liable to the dauns of all the 
creditors, and the court is required only to 
settle their priority. • 

John Allan, William Anderson & Co., and 
the plaintiffs, Scriba, Scroppal & Sturman, 
and Kimkall & Co., each claim the prefer- 
ence. A preference is also claimed by the 
estate of Thomas Gilliat John Allan ob- 
tained a judgment in the county court of 
Henrico, on the 15th of November, 1800, with 
a stay of execution till the 1st June, 1801. 
William Anderson & Co. obtained three judg- 
ments in this court, on the 1st of December, 
1800. The. plaintiffs, Kunkall & Co., and 
Scriba, Scroppal & Sturman, each obtained 
a decree in the high court of chancery, on 
the 20th of March, 1801. On the former 
argument it was decided, ,that in Virginia, a 
decree in chancery is equally a lien on lands 
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with a judgment at law. The judgments 
and decrees, therefore, class together. The 
judgment in favour of John Allan having 
been first rendered, would constitute the first 
lien, had there been no stay of execution. 
The rank of that judgment depends on the 
question, whether the lien takes place at 
its rendition or at the time when execution 
may issue on it It must be admitted, that 
a judgment at common law did not bind 
lands, and that there has been no statute 
which, in direct terms, creates the lien. But 
courts have so construed the statute which 
gives the elegit as to infer a lien from the 
power to take the lands in execution. The 
lien, then, grows out of the right to issue the 
elegit, and is, consequently, inseparably con- 
nected with that right. It would seem to 
follow, irresistibly, from these premises, that 
Allan's judgment constituted no lien on the 
lands until it was in his power to issue exe- 
cution thereon. This was on the 1st of June, 
1801. 

The judgments of William Anderson & Co. 
come next to be considered. Three of these 
were rendered on the 1st of December, 1800, 
and the fourth, on the 5th of May, 1801. On 
all these judgments executions were issued; 
but as the returns on these executions were 
different, they must be separately considered. 
On two executions, the return of the officer 
is, that they were executed and the property 
released by order of the plaintifC, in conse- 
quence of a compromise between the parties. 
That this return determined the legal force 
of these jiidgments, is admitted. Of course 
they no longer constitute a lien at law on the 
lands of the debtor. But it is contended, 
that deeds executed on the lands bound by 
these judgments being executed for the same 
debt while the judgments were in force, and 
being the consideration for which the judg- 
ments were released, may be connected with 
these judgments in equity so as to continue 
the original lien. 

The real object of this suit is to adjust legal 
priorities, and this court, if not directed by 
express autliorities, would not be inclined 
to interfere with those priorities, in any other 
case than in one in which a preference had 
been improperly obtained, and in which that 
impropriety had been made the particular 
subject of inquii-y. At law, it is clear, that 
no lien can commence at a time anterior to 
its own existence. The common case of 
mortgages not recorded and renewed, appears 
to be directly in point. It has never been 
conjectured, that a subsequent mortgage, for 
the same property, could be connected with 
a prior mortgage not recorded, or recorded 
and reconveyed, in such manner as to defeat 
creditors or purchasers without notice, claim- 
ing under a deed made previous to the exist- 
ing conveyance. The cases of Eppes v. Ran- 
dolph, 2 Call, 125, and Tinsley v. Anderson, 
3 Call, 329, are, however, cited as authorities 
to prove, that this may be done in equity. 
Neither of those cases connect a prior with a 
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subsequent lien. They keep alive, in equity, 
a lien which was extinguished, at law, in 
favour of a pei-son who is invested with all 
the equity of the original holder of the judg- 
ment. Those cases, in my opinion, go a great 
way. I shall respect them in a case precisely 
similar, but shall not extend their applica- 
tion. The judges have not stated the grounds 
of tliose decisions, but they were pronounced 
in favor of sureties who had discharged judg- 
ments against their principals and them- 
selves, and I shall not consider them as ex- 
tending to cases of a different description. 
Under these two judgments, then, William 
Anderson & Co. can claim nothing. 

On the executions issued on the remaining 
two judgments, t^e return on each is, that 
proceedings on the execution were stopped by 
order of the plaintiffs in consequence of a 
compromise between the plaintiffs and the de- 
fendant It has been contended, that the 
words of this return are equivalent to an ex- 
press declai-ation, that the execution was lev- 
ied, because proceedings, it is said, could not 
be stopped, unless they had commenced. This 
criticism appears to the court to be over- 
strained. The person who is stopped from 
proceeding, might veiy naturally say, "the 
proceedings are stopped." Where the atten- 
tion is not particularly directed to the con- 
struction which may be put upon words not 
cautiously guarded, human language is su;?- 
ceptible of different constinictions. But these 
expressions ought always to be received in 
the sense in which all the circumstances at- 
tending them prove that they were used. 
The execution of process is a positive fact, 
which it is the duty and the practice of the 
officer to return expressly, and never to leave 
to implication. The circumstance of his not 
having retm-ned it, is full evidence that he 
did not consider the execution as levied. 
This is, in this case, the more apparent from 
the returns made on the other executions in 
the same case, by the same officer. Of three 
executions in his hands at the same time, he 
has retunied on two, that they were exe- 
cuted, and that property was released; on 
the third, that proceedings were stopped. 
Why has he not returned, that the third was 
executed, as well as the second, if in fact it 
was executed? The fourth, unquestionably, 
was not executed. It was placed in the 
hands of the officer, after the compromise, 
and after the property was released. The 
return on the fourth execution is substantial- 
ly in the words of the return on the third. 
Why, if the expression, "proceedings are 
stopped," means on the third execution that 
it was levied, is it used on the fourth, which 
most certainly was not levied? 

Upon the return alone, I should feel no 
difficulty in deciding, that the execution did 
not appear to be levied, but the deed of com- 
promise is introduced for the purpose "of 
showing, that the execution was levied in 
fact The fact, whether aU three executions, 
or only two of them were levied, was so to- 
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taUy unimportant to the parties in the view 
taken at that time, of the affair, as to render 
it improhable, that any inquiry was made re- 
.specting it Mr. Shore knew that he had 
j)laced three executions in the hands of the 
officer. Mr. Deane knew that his property 
was executed at the suit of Sir. Shore. A 
compromise is entered into, by which the 
.property is discharged from execution. Mr. 
Shore trusts to a new lien given him on 
lands, and agrees to suspend proceedings on 
the judgments. In the view of the parlies, 
;it is perfectly immaterial, whether the exe- 
cutions be all levied or not, and, conse- 
quently, the phrase used in the deed, does 
not include the party. The real fact may be 
jEiroved, and, in my opinion, the return of the 
jnarshal is much more satisfactory evidence 
of a fact within his own particular knowl- 
•edge, than the loose unguarded expression of 
the party, respecting a fact not within his 
knowledge, and which he then deemed en- 
Ttirely imimportant. 

As this covenant not to resort to the judg- 
ment is not perpetual, it does not amount 
Tto a release, and, consequently, does not dis- 
<charge the lien created by the judgment. 
But it is alleged that the execution, having 
•come to the hands of the officer, while prop- 
•erty belonging to the debtor was in his pos-^ 
isesVion, under :a former execution, was levied 
-without any act of the officer by the mere 
•operation of law. The inconveniences of this 
;principle are so obvious, that it would be 
useless to enumerate them. It would require 
3t positive statute, or express decisions, to 
induce this court to adopt it. Neither are 
adduced. The case of a detainer under a 
<uipias, is not in point The sole object of 
that process is, the body, and when the body 
Is in custody, the full effect of the execution 
IS obtained. Nothing further is to- be done 
by the officer. On a fieri facias it is other- 
wise. 

It is next contended, that the lien created by 
•■a judgment does not take place, until a wilt 
of elegit shall have actually issued on that 
judgment This principle, in such direct op- 
3)Osition to the doctrine of the books, and to 
the reason of the principle on which the lien 
depends, is supported by an expression used 
in the opinion of the court of appeals, in the 
•case of Eppes v. Randolph. This particular 
pouit was not stirred at the bar, and was 
not considered as belonging to the cause. To 
■consider the judge (Pendleton), in such a 
•case, as laying down a new and important 
principle, contrary to uniform decisions, on 
vague and general expressions, would be do- 
ing injustice both to the judge and to the 
•subject It would require expressions, which 
rcould not "be deemed careless, but which were 
obviously considered, and intended to have 
the effect now given them. But the case It- 
self shows, that the judge did not mean to 
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lay down the rule which is ascribed to him. 
He says, that previous to the act of 1772, the 
judgment of a county court could not bind 
lands lying out of the county, because an 
elegit could not run into another county. 
But when this law was changed, the lien was 
extended. His position would have been dif- 
ferently stated, if he intended to lay down 
the principle contended for. The judgment 
could not have bound the lands. It would 
have been the elegit itself. The expression, 
too, on the very point shows his opinion. 
"We are then to inquire," says the judge, 
"what he ought to do, in order to preserve 
the lien." These words plainly imply, that 
there was a lien to be preseived. Having 
discussed Hansberry's judgment, he says, 
"the other judgments are liable to the same 
objections, of not having kept their liens 
alive," by the means before 'stated. He cer- 
tainly did not mean to say, they had no lien 
to keep alive. If the opinion was, that it 
was not the judgment, but the actual issuing 
of the elegit which commenced the lien, that 
opinion would at once have terminated the 
cause, for the conveyances were prior to any 
elegit The principle laid down afterwards, 
by the same court, in the case of Tinsley v. 
Anderson, proves, that the construction here 
given to the case of Epps v. Kandolph is 
correct. In that case, the court admitted the 
lien created by judgments on which execu- 
tions, other than an elegit had issued. 

NOTE. The following extract from the inter- 
locutory decree rendered in these causes, pre- 
sents, in a condensed f6rm, the various interest- 
ing points decided by the chief justice, in the 
above opinion: ^ 

"The court being of opinion, that as the judg- 
ments, decrees, and deeds of trust and mort- 
gages, are not chargeable upon the whole funfl, 
some of them being against all, others against 
two of the defendants, Deanes only, and the 
deed of trust to John Henry, from Thomas 
Deane only, that the several creditors are enti- 
tled to rank upon such proportions of the fund, 
as belonged to the persons against whom the 
judgments or decrees were pronounced, when 
the lien is claimed thereby, and against such of 
the defendants Deanes, where it is claimed un- 
der deeds of trust, or mortgage, as executed 
such deed: And being also, of opinion, that the 
several plaintiffs and defendants, except the de- 
fendants Deanes, ought to be reimbursed all 
costs expended by them respectively, in these 
suits, out of monies now in the hands of the 
said commissioner, who is directed to pay the 
same, doth adjudge, order, and decree, thai 
Oharles Copland, Esq., who, with his consent, 
is appointed a commissioner for that purpose, 
do report the amounts to which the parties re- 
spectively are entitled out of the fund, according 
to tiie foregoing opinion, giving Henry S. Shore, 
and Thomas Reeves, surviving partners of Wil- 
liam Anderson & Go, priority on their largest 
judgment obtained in this court, against the 
three defendants Deanes. on the 1st day of De- 
cember, 1800: and the plaintiffs in these suits, 
CO stand next in priority, Allan's judgment be- 
ing postponed, to the incumbrances by deed, 
prior to the 1st of .Tune, 1801, and the creditors 
secured by the deeds to take priority according 
to their respective dates, &c." 
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Case Wo. 12,560. 

SCRIBA V. INSURANCE CO. OF NORTH 
AMERICA. 

[2 Wash. O. C. 107; 1 1 Hall, Law J. 36.] 

Circuit Court, D. Pennsylvania. Oct. Term, 
1807. 

Marine Insurance— Action for Return Premium 
— Memorasuum — Mistake— SEAWOitTHiNESS. 

1. Every valid contract must have a subject 
matter to operate upon. If insurance has been 
made on cargo, there must have been such a 
cargo, and the risk insured must have com- 
menced. 

[Cited in Waller v. Northern Assur. Co., 64 
Iowa, 104, 19 N. W. 866; Schroeder v. 
Stock & Mutual Ins. Co., 46 Mo. 175.] 

2. A memorandum endorsed on a policy, if 
there never was a subject upon which the policy 
acted, will not constitute a contract. 

3. No precise form of words is required to 
raise up a contract of insurance; and if the 
words used express it, with the intention of the 
parties, it will be suflScient. 

4;. Where parties to a contract of insurance, 
ignorant of the facts, made an agreement by 
a memorandum on the policy, which was intend- 
ed as an indulgence to the assured, the mistake 
will not prejudice either of them. 

5. If a vessel was not seaworthy when the 
risk insured commenced, and therefore neither 
party bound by the contract of the insurance, 
the premium, if paid, could not be retained. 

This was an action for a return of premi- 
um, paid upon an insurance on goods, laden 
or to be laden on board the Alert, at and 
from La Vera Cruz to New- York, with liber- 
ty to touch and trade^ at New-Orleans, or 
Havana, on the return voyage; beginning the 
adventure from and immediately after the 
loading of said goods on board the vessel, 
at La Yera Cruz. The policy was dated the 
9th of October, 1801. This vessel sailed from 
New- York for La Vera Cruz, in August 1801, 
with a valuable cargo, which was insured in 
part by other underwriters, out and home; 
and other insurances were also effected on 
the return voyage; some prior, and some sub- 
sequent to that in question. The vessel, while 
on her voyage, was taken by a British cruiser 
and carried into Jamaica, where she was ex- 
amined, and then discharged. She had been 
previously stopped, her hatches broken, the 
cargo examined, packages opened, &c., but 
nothing was taken; and all was afterwards 
put to rights. Between Jamaica and La Vera 
Cruz she suffered much injury in a gale; 
but she arrived at La Vera Cruz, where the 
governor would not permit her to land her 
cargo, or even to remain for the purpc^e of 
repairing and gettmg water. In this situation 
she left that port, intending to call at the 
first she could reach. She afterwards got to 
New-Orleans, from whence, on the 4th of Jan- 
uary, 1802, the supercai-go wrote to the plain- 
tiff, informing him that he could not dis- 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



pose of his, cargo at New-Orleans, and should 
therefore go to Havana and sell iti He re- 
ferred to a letter of the 24th of December,- 
(not produced at th^ trial, or called for,) but 
did not expressly mention the circumstances 
which had occurred at La Vera Cruz; though 
he speaks of the injuiy the vessel had suffer- 
ed on her voyage thither, and states his in- 
tention to have her repaired at New-Orleans. 
On the 18th of January he mentions, that 
Havana being, as he has just understood, 
shut against foreigners, he shall endeavour 
to sell his cargo at New-Orleans. On receiv- 
ing this letter of the 4th, the plaintiff went 
to the office of the defendants on the 11th of 
February, and prevailed on the defendants to- 
endorse on the policy of the 9th of October, 
a memorandum, which states, "that it being 
represented to them by the plaintiff, that 
the vessel had arrived at New-Orleans, and 
would go to Havana, it is agreed, that in 
consideration of a half per cent, additional, 
the said vessel may go to Havana, and thence- 
to New- York, without prejudice to the in- 
surance. The cargo was in fact landed at 
New-Orleans, where a cai'go of cotton was^ 
taken in, with which the vessel sailed and ar- 
rived in safety at New-York. 

Meredith & Tilghman, for plaintiff, contend- 
-ed: 

First. That the risk never attached under 
this policy, since no cargo was taken in at 
La Vera Cruz. They referred to 2 Gaines^ 
339, being an action on a similar policy on 
this cargo, effected at New- York. 

Second. That the case is not altered by the- 
memorandum, which was entered under a 
mistake of the law, that the risk had at- 
tached. 

Third. That the vessel is proved not to- 
have been seaworthy when the risk was to 
commence, and of coui-se the propert3% if a 
cargo had been taken in at La Vera Cruz,, 
never was at the risk of the defendants. 
They cited 2 Marsh. Ins. 548; 1 Mai-sh. Ins.. 
228; Park, Ins. 220. 

Hopkinson & IngersoU, for defendants. 

The outward voyage ended on the arrival 
of the vessel at La Vera Cruz, and the re- 
fusal of the governor to let her land her 
cargo. If the vessel arrive at her port, and. 
is prevented from landing by a peril not 
insured against, the freight is earned; and 
consequently the voyage is ended. Morgan 
V. Insurance Co. of North America, 4 Dall. 
[4 U. S.] 455. And this was a case where- 
the policy was in common form. The risk 
was to continue till the goods were landed. 
Park, Ins. 37, 38; 1 Marsh. 169. They ad- 
mitted that it does not necessarily follow,, 
that because the outward voyage ended then, 
that the risk under this policy commenced at 
the same time; though conversely, the latter 
could not commence if the former had not 
then ended. But. as it could not be intend- 
ed that the property should ever be at the 
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risk of the insured, this is evidence of fheir 
intent to commence the latter risk when the 
first should end- 
Second. The memorandum on the policy is 
a renovation of, and ratifies the original poli- 
cy. It amounts to an aclmowledgment that 
it is still a subsisting contract, and it is now 
too late, after the voyage has ended, to say 
ttiat the risk never commenced. It is like a 
landlord's receiving xent after a. forfeiture, 
which gives new life- to tbe lease. 

As to the third point, they contend that 
if the vessel was not seaworthy, it was known 
to the plaintifE when the .memorandum was 
made; and it will not do now for him to 
make this a ground for demand of a return 
of premium. 

WASHINGTON, Circuit Justice (charging 
jury). We douhtwhetherthe underwriters will 
not, upon reflection, he pleased to know that 
the doctrine contended for by them on this 
occasion, Is not founded m law. The adoption 
of it would lose them pounds, where they would 
gain dollars. This, however, forms no part of 
oiu: consideration; whether it* work to their 
benefit or injury, we have nothing to do but 
to pronounce the law, without considering how 
it may affect the parties on either side. The 
first point made at the bar is so extremely 
plain, that it is diflicult to frame an argimient 
which can throw additional light upon it. 
To the validity of every contract, there must 
not only be an agreement of parties, but there 
must be a subject matter for that agreement 
to operate upon. A policy effected upon a 
particular cargo, constitutes an agreement to 
that extent. But if no such cargo is shipped, 
or If the risk agreed to be insured never com- 
mences, there is not a subject matter to which 
this agreement can apply; and of course there 
never was a valid contract— one pf the essential 
requisites to all contracts being wanted. Ap- 
ply this principle to the present case. The 
original agreement between these parties, was 
for an indemnity upon goods laden, or to be 
laden at La Vera Cruz; .the adventure or risk 
to commence from, and immediately after the 
loading of said goods on board the Alert, at 
La Vera Cruz. But no goods were laden at 
jja Vera Cruz, on board of this vessel. The 
subject matter, therefore, of the agreement 
never existed, and consequently there never 
was, at any time, a valid and complete con- 
tract between the parties. This is plain, not 
only upon the words of the agreement, but 
upon the intention of the parties, which cor- 
responds with their expressions; for it is ab- 
surd to suppose that either of them contem- 
plated an insurance of goods sent from New- 
York to La Vera Cruz, and intended of course 
to be sold there. The memorandum of the 
nth of February, endorsed upon the policy, 
has furnished the only plausible ground for an 
argument by the defendants' counsel. But, it 
is obvious that the decision upon the fii-st point, 
is conclusive, as to this; for if there never was 
a contract between the parties, as to the subject 
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matter of this- policy, this memorandum, which 
relates to another subject, and is merely super- 
added to the policy, cannot constitute a con- 
tract. The defendants' counsel, through the- 
whole of their argument, have treated this 
memorandum as a new contract; and to a cer- 
tain extent it is so. It is an agreement to 
permit the vessel to touch at Havana, on pay- 
ing a half per cent for the indulgence; but it 
is a very great mistake to consider it as a 
new contract of uidemnity, the reverse of which 
it professes to "be. It is true, that if the par- 
ties, being both fully apprized of all that bad 
occmTed, had in this memorandum agreed, in 
express terms, or such as plainly mdicated this 
to be their meamng, that the original policy 
should attach to the cargo brought from La 
: Vera Cruz, tiie cargo in such case would be 
considered as covered by the policy. No par- 
ticular form of words was necessary, if the in- 
tention, upon a full loiowledge of all material 
facts, was plainly expressed. But such a 
knowledge of facts was not possessed by the 
■parties. Both of them, it is plain, acted under 
a mistake in point of law; and the defendants, 
(if not the plaintiff,) tmder an ignorance also 
of facts, that the policy did attach upon, and 
did cover the cargo brought from La Vera 
Cruz. But such mistake cannot prejudice ei- 
. ther party, and the memorandum, instead of in- 
dicating a design in the parties to cover, by a 
new agreement, this cargo, by the original 
policy, is plaualy inapplicable to that subject; 
is confined to a new one, or subsidiary altogeth- 
er to the original agreement, which never at 
any moment took effect The parties treated 
the first agreement, on the. 11th of February, as 
a subsisting conti-act; but this could not make 
It a valid one, if in point of law, it never had 
existence. 

The case put at the bar, of a forfeited lease, 
and subsequent receipt of rent by the landlord, 
is good law; but there the contract was once 
valid, though forfeited at the option of the 
landlord. Yet it was hi his power to waive 
the forfeiture if he pleased; and the receipt 
of rent lie being fully apprized of all circum- 
stance's, amounts to an Implied waiver of it. 
A case of insurance may be mentioned, apposite 
to this. If the risk in this case had once com- 
menced, but the right to claim an indemnity 
In case a loss had happened, had been for- 
feited by a deviation or the like, the defend- 
ants being informed of the fact might have 
waived the forfeiture, and possibly a memo- 
randum of this kind might have had such an 
effect; certainly if such had appeared to have 
been their Intention, it might have been so 
construed. But, If, as in this case, there never 
was at any time a valid contract, no implied 
ratification could make it a subsisting contract 
in this case, any more than payment of rent 
for white acre, where only black acre had been 
leased, would constitute a lease for white acre. 
The truth is, that this cargo never was covered, 
any -more than if the policy had been made, 
and specifically, upon a cargo of rum, and a 
cargo of cocoa had been taken; mo posterior 
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act therefore could cover it, but a new conti-act 
going to tliat extent. 

As to the thu-d point, little need be said 
.■about it, as the plaintiff is clearly entitled to 
recover upon the first groimd. But if it were 
necessary to decide it, it would be sufficient to 
say, that if in youi* opinion the vessel was not 
seaworthy at the time the risk commenced, 
if it ever had commenced, neither party was 
boimd; and of course the defendant could not 
retain the premium in case of safe arrival; nor 
could the plaintiff have recovereS a loss, if one 
3iad occurred. 

Verdict for plaintiff. 
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SCRIBNER V. STODDART et al. 

T9 Reporter, 137; i 19 Am. Law Reg. (N. S.) 433; 
8 Wkly. Notes Cas. 61.] 

•Circuit Court, E D. Pennsylvania. Dec. 29. 
1879. 

Prelimisaky iNJnxcTios—JnKisDicTios —Injury 
—Equity Pleading and Practice— Copyuights 
AND Patents— Other Suits — Coptkight — En- 
cyclopedia — Use of Articles Thebeis Pub- 
lished Separately— Reprint — Inpringejient 
— Preponderance of Damage. 

1. A preliminary injunction should issue only 
when the complaint is a proper subject of equi- 
table cognizance, the plaintiff's right and the de- 
fendant s violation thereof are clear, and there 
are no special facts which would render the use 
■of the process unjust. 

2. There is no material difference between the 
principles and rules applicable to equity pro- 
ceedings in copyright or patent-right cases and 
those applicable to other suits in equity. 

[Cited in Hanson v. Jaccard Jewelry Co., 32 
Fed. 204.] 

3. When an author having copyrighted a 
work subsequently permits it to appear in a 
foreigu encyelopsfidia, there is sufficient doubt, 
as to his right to use the copyright to prevent 
the publication of a domestic reprint of said 
encyclopedia, to determine a chancellor against 
issuing a preliminary injunction. 

4. Where the complaint was that the defend- 
ant was about to use, in a reprint of a foreign 
work, articles copyrighted and published sep- 
arately m this country, and it appeared that 
the damage to the defendant from the issu- 
ance of an injunction would be far greater than 
that which could be suffered by the plaintiff 
through the refusal thereof, a preliminary in- 
junction restraining the defendant from the use 
■of said articles was refused. 

[Cited in Hanson v. Jaccard Jewelry Co., 32 
Fed. 204.] 

Motion for preliminary injunction. 

The facts in these cases, as they appeared 
by the bills and affidavits, were as follows: 
A. T. Black and others, trading as A. & O. 
Black, of Edinburgh, Scotland, were the pro- 
prietors of a certain publication known as the 
Encyclopaedia Britanniea, and in 1875 they 
Tjegan the publication of the ninth edition of 
their work, which was imported into the 
United States and sold at $9 per volume, the 
-svork to be completed in twenty-one volumes. 
•Shortly after its appearance Stoddart & Co. 

1 [Reprinted by permission.] 
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of Philadelphia announced an American re- 
print of the Encyclopaedia, and obtained sub- 
scriptions therefor at ?5 per volume; the sub- 
scriptions were very numerous, and to com- 
pete with the American edition, the Scotch 
publishei-s sent over a cheap edition of their 
work to be sold at ?5 per volume, and ap- 
pointed Scribner, of New York, their Amer- 
ican agent. When volume 9 of the foreign 
edition was published it contained a notice 
that certain articles therein had been entered 
for copyright, and were the property of Lit- 
tle, Brown & Co., of Boston, agents for the 
expensive edition of the encyclopsedia. This 
volume was reprinted by Stoddart & Co. and 
the notice of the copyright appeared therein. 
^STien volume 10 was issued it contained no- 
tices of copyright of ceitain articles therein, 
one of which was written by Lodge. When 
the reprint of volume 10 was about to be is- 
sued, containing the said articles, bills were 
filed to prevent the publication of the arti- 
cles, alleging that the articles referred to had 
been published in this country before their 
publication abroad as part of the encyclope- 
dia. The plaintiffs moved for a preliminary 
injunction. The defence set up, inter alia, 
that they had been at very great expense in 
the preparation of the reprint. 

T. H. Edsall and J. K. Valentine, for the 
motion. 

We make this motion under Rev. St. §§ 
4952, 4956, and Act June 18, 1874, g 1 [18 
Stat 78]. The articles were duly registered 
and published as books and are now incor- 
porated in the defendant's tenth volume. A 
foreign assignee of a copyright can sue; the 
only limitation as to citizenship has reference 
to the author. As to Lodge's case, that is the 
ease of an American '^author who has pub- 
lished and copyrighted his book, and after- 
wards consented to its use in an English en- 
cyclopaedia. As the foreign publisher could 
publish the book without the author's con- 
sent, does the author lose his rights at home 
by giving his consent? There is a difference 
between the case of an invention and a writ- 
ing. Bartlette v. Crittenden [Case No. 1,082]. 
The republication in England is not a dedica- 
tion to public use. The defendants, of course, 
could not republish Lodge's work in the same 
form as that in which he published it, nei- 
ther can they publish it by joining it with 
other works. The form is immaterial. Gray 
V. Russell [Id. 5,728]; Mawman y. Tegg, 2 
Russ. 385. See, also, Keene v. Wheatley 
[Case No. 7,644]. Where a copyright has 
been granted, and there is no question as to 
the right or the piracy, a preliminary injunc- 
tion will issue. Curt. Copyr. 321. 

J. R. Sypher and S. C. Perkins, contra. 
These cases cannot be considered as involv- 
ing only a discussion of abstract legal 
propositions; the court must consider wheth- 
er the application is made bona fide, and 
whether the plaintiff's acts are not merely 
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evasions of the copyriglit laws and aH at- 
tempt to obtain possession of tlie canvassing 
field for business purposes. A copyright can- 
not be taken out in the middle of a work,— 
the encyclopaedia is an eatire work,— there- 
fore the absence of any notice of copyiight 
in the early volumes is a dedication to the 
public. An injunction will not be granted 
where there is an ample remedy at law; 
where the injury sought to be relieved 
against does not involve irreparable damage; 
where there will be greater damage to the 
defendant from granting than to the plaintiff 
from refusing the injunction; where title is 
not clear: where there is a doubt in the mind 
of the chancellor arising from any cause; 
where there has been any acquiescence or 
encouragement by the plaintiff; jn or to the 
acts complained of. Saunders v. Smith, 3 
Mylne & O. 711; Babcoek v. New Jersey 
Stock Yard Co., 5 G. E. Green [20 N. J. Eq.] 
298; Richard's Appeal, 7 P. P. Smith [57 Pa. 
St.] 105. Here the remedy at law is ample, 
viz. an action for damages for the unlawful use 
of the copyrighted articles. The^damage to 
plaintifE is almost inappreciable, while an in- 
junction would prevent the defendants from 
fulfilling their contract with their subscrib- 
ei-s for a full reprint of the English edition. 
There are doubts as to the title in Black's 
case. The plaintifE's have acquiesced and 
given encouragement to the publication of 
the American reprint, by not giving notice of 
copyright until the publication of the ninth 
volume. 

BUTLER, District Judge.. A preliminary 
injunction should issue whenever the com- 
plaint is a proper subject of equitable cog- 
nizance, the plaintiff's right involved, and the 
defendant's violation of it are clear, and the 
ease exhibits no special facts which would 
render the use of the process unjust; and it 
should not issue under any .other circum- 
stances. Judge Story (2 Eq, Jur, 290, 291) in 
substance says the propriety in granting an 
injunction rests solely in the sound discre- 
tion of the court; and that the writ will not, 
therefore, be granted where it would operate 
oppressively, inequitably, or contrary to the 
real justice of the case. The courts decline 
to lay down any rule which shall limit their 
discretion to grant or withhold the writ, as 
respects particular eases. The exercise of the 
discretion is attended with no small danger, 
from the summary nature of the proceeding, 
and the consequent liability to mistake. The 
writ ought, therefore, as this author says, to 
be granted with extreme caution, and only in 
very clear cases; otherwise, instead of being 
an instrument to promote the public as well 
as private welfare, it will become a means of 
extensive and perhaps irreparable injustice. 
Judge Baldwin, in Bonaparte v. Railroad Co. 
[Case No. 1,617], says: "There is no power 
the exercise of which is more delicate, which 
requires greater caution, deliberation, and 
sound discretion, or is more dangerous in a 



doubtful case, than the issuing a preliminary 
injunction." 

It is a mistake to suppose that there, is any 
material difference between the principles; 
and rules applicable to equity proceedings in. 
patent right or copyright cases, and any oth- 
er cases of which courts of equity take cogni- 
zance. Mr. Curtis, in his work on Patent 
Rights (page 400), says: "The grounds of eq- 
uitable jurisdiction in patent cases are the 
prevention of irreparable mischief, the sup- 
pression of multiplicity of suits, and the more- 
complete discovery of facts than can be had at 
law." The act of congress has simply applied 
equitable remedies to patent cases, to be ad- 
ministered according to the rules and princi- 
ples governing equity proceedings elsewhere. 
These remedies, in all proper cases, would 
doubtless have been applied without the stat- 
ute. To entitle a complainant to preliminary 
injunction where a patent right is involved, 
the existence of the right, and the evideiice of 
infringement, must be clear, and, as in all 
other instances where the writ issues, the- 
case must exhibit no circumstances which 
would make the remedy unjust. As Mr. Cur- 
tis further says, at page 549: "Courts of equi- 
ty are loth to grant the writ unless the plain- 
tiff's right is very clear, and especially where 
an account by the defendant will answer all" 
reasonable purposes." He further says, at 
page 560, in substance, that the effect on the 
defendant's business or interests, must also 
be considered; for inasmuch as the granting- 
of the writ depends upon the sound discretion 
of the court, exercised upon all the circum- 
stances of the case, and the object being to 
prevent mischief, the writ will not be issued 
where very great injury would be likely to- 
ensue to the defendant from granting it, and 
little or none to the plaintiff from withhold- 
ing it. Judge Curtis, in Forbush v. Bradford 
[Case No. 4,930], says: "In acting on applica- 
tions for temporary injunctions to restrain 
the infringement of letters patent, there is 
much latitude for discretion. The application 
may be granted or refused unconditionally, or 
terms may be imposed on either party for 
making or refusing the order. The state of 
the litigation, the nature of the improvement 
(or other thing patented), the character and 
extent of the infringement, and the compar- 
ative loss which will be occasioned to the re- 
spective parties, by allowing or denying the 
motion, must all be considered in determining 
whether it should be allowed or refused." 
Drone, in his woi^ on Copyrights, at page 
524, says: "When tbe piracy is important, 
and the consequent injury to the plaintiff ma- 
terial, an injunction is usually granted, not- 
withstanding serious consequences to the de- 
fendant, unless there is perhaps an inequita- 
ble disproportion between the injury com- 
plained of and the remedy asked." And fur- 
ther says, in substance, that where the objec- 
tionable matter forms but a small part of the 
defendant's publication, the court will com- 
pare the damage done thereby to the plaintiflT 
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"witli that whicli the defendant will sustain 
if the injunction be granted; and "will hesi- 
tate to destroy the entire work in order to re- 
dress a slight injury; that the court must 
sometimes incur the hazard of causing some 
injurious consequences to one party or the 
other, and the aim should be to take tnat 
<;ourse which seems to be most equitable un- 
der all the circumstances. This author also 
says, at page 517: "If the court is not rea- 
sonably satisfied that the plaintiff had a valid 
copyright, or that piracy has been commit- 
ted, an injunction will not be granted." And 
-at page 516 he says: "The question of grant- 
ing a temporary injunction is afEected by 
many considerations. It depends chiefly on 
the extent of doubt as to the validity of the 
copyright, whether it has been infringed; the 
damages which the plaintifC will sustain if it 
is withheld, and the defendant suffer if it is 
granted." 

In Keene v. Wheatley, cited by the com- 
plainant in this case, Judge Cadwalader re- 
fused the preliminary writ, although he was 
satisfied of the plaintiff's right, and the de- 
fendant's infringement; because he believed 
the extent of the plaintiff's injury (to be sus- 
tained prior to the final hearing) could readi- 
ly be measured, and be compensated in mon- 
ey, and the danger of loss to the defendant 
be thus avoided. I am not satisfied of the 
validity of the copyright granted to the 
Messers. Black. I do not think anybody in 
the cause is fully satisfied. I think it may 
safely be said that the question is open to 
very serious doubt. I da not propose to say 
more respecting it at this time. That of the 
other plaintiff, as respects the copyright it- 
self, is freer from doubt. There is certainly, 
however, room for considerable doubt about 
the right to use it to prevent the reprint and 
publication of the eneyclopsedia in which he 
has allowed it to appear, I entertain such 
doubt. It does not make any odds whether 
the doubt which the court entertains upon an 
application such as this, arises upon consider- 
ation of the facts presented independently of 
the right upon which the claim is based, or 
whether it arises as a matter of law respect- 
ing the right. The doubt in my mind as re- 
spects both of these cases, is such that, with- 
out more, I should feel it to be my duty to 
deny this motion and decline the issuing of 
an injunction until the questions thus in- 
volved are fully, carefully, and deliberately 
considered and settled. "Were I to issue the 
process in advance of this I would incur the 
danger of doing serious injustice to the de- 
fendants. 

In addition to this, I believe that the injury 
likely to result to these plaintiffs, from a de- 
nial of this motion, will be very much less 
than that which would be suffered by the de- 
fendants, if it was granted. In considering 
the injury likely to ensue to the plaintiffs, it 
must be borne in mind that we are to look 
simply at the profits or advantages likely to 
be obtained by the plaintiffs from the publi- 



cation and sale of these copyrighted works, 
independently of this encyclopaedia. They do 
not relate to subjects of very great general 
interest. It is not probable the demand for 
them would be extensive. Thus far there is 
no evidence before the court of any demand. 
I do not remember that there is any evidence 
that any considerable number of either has 
been published for circulation. I think, with 
the information the court now has, I am jus- 
tified in inferring that they were prepared 
for use in this eneyclopsedia, and with no 
very serious purpose to print them separately 
for circulation. Then again, I am to consid- 
er the loss likely to ensue to the plaintiffs 
from these defendants' work supplying the 
demand for these copyrighted works as sepa- 
rate publications. And only in that view am 
I to consider it. Now will this encyclopaedia 
at all affect that demand? Is it probable 
that a single individual purchaser who de- 
sires these articles or works as separate pub- 
lications will be lost to the owners? Is it 
probable that the opportunity of selling to 
any individual will be lost to the owners of 
these copyrights— the plaintiffs— by reason of 
the publication of these articles in the ency- 
clopaedia? Then again, is it probable that 
the reprinting of these articles in the defend- 
ants' book will increase the circulation of the 
encyclopaedia itself to any considerable ex- 
tent? It must be borne in mind in this re- 
spect, that these plaintiffs have consented to 
the publication of these articles in the ency- 
clopaedia. Now, is it probable that the de- 
fendants' publication will increase the circu- 
lation of the encyclopaedia at all? In other 
words, if the reprint were not published and 
circulated, may it not be inferred, reasona- 
bly, that the great number of those who will 
purchase the reprint, would have purchased 
the original work? In other words, is not 
this contest between the British publisher 
and these defendants, a contest for the field, 
for the encyclopaedia, and if the defendants' 
work were not printed, would not the field 
be covered by the foreign publisher? I have 
said enough to indicate the thought already, 
probably, that the defendants' publication 
wHl not increase the circulation of these arti- 
cles through the means of the encyclopaedia at 
all. If it does increase it, in mj judgment it 
will be but to a very limited extent. The 
defendants' publication is said to be cheaper. 
A few persons may be induced to buy it who 
would not buy the other for that cause; but 
the character of these publications, and the 
character of the individuals who subscribe 
for or buy them, is such as precludes the idea 
that the circumstances would make any ma- 
terial diffierence in the circulation of the 
work. Looking at the subject in all its as- 
pects, I am" inclined to think that the injury 
to be sustained by the plaintiffs from the 
republication of these articles in the reprint 
of the encyclopaedia, between this, at all 
events, and the final decree in this case, 
must be very small indeed. 
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On the other hand, the injury to the de- 
fendants from the issuing of this writ at this 
time must ije serious. There can he no room 
for doubt about that and the seriousness of it 
does not arise from the importance of these 
articles of themselves, for they do not strike 
the court as being very important. But an 
earnest contest has arisen between the for- 
eign publisher and his agents and these de- 
fendants,— a contest for the field for this 
■work,— which has led to anger, ill-will— prob- 
ably to a resort to means on the one side and 
the other that should have been avoided. 
Now if the court at this time was to interfere 
in such way that the defendants could not 
reproduce the foreign edition (it makes no 
odds that they might have added an occa- 
sional article), but if it could be said by the 
publisher of a foreign edition and his agents 
that this is not a reprint, that these defend- 
ants are forbidden and prohibited from re- 
printing a pai-t of the matter found in the 
foreign edition, it would, in my judgment, 
virtually drive the reprint out, and leave the 
field to the other side and it would be occu- 
pied and harvested probably before this case 
was concluded. 

The^ defendants are not to be looked upon 
simply in the light of ordinary wrongdoers. 
This is not an ordinary case. At the time 
they commenced this publication there was 
nothing unlawful in what they did. To re- 
produce a- foreign publication is not wrong. 
There may be difCerences of opinion about 
the morality of republishing here a work that 
is copyrighted abroad; but the public policy 
of this country, as respects the subject, is in 
favor of such republication. It is supposed to 
have an infiuence upon the advance of learn- 
ing and intelligence. The defendants at the 
beginning could not know that before this 
work was completed and fully issued it would 
contain articles which were copyrighted. They 
had seen previous editions of this work pub- 
lished, one after another, without any such 
obstacles being cast in the way of a reprint. 
There was nothing, therefore, to warn them 
of the insertion of such matter. Indeed, they 
had every reason to believe that there would 
be nothing of the kind. They are not to be 
blamed, therefore, for what they did up to 
this time, "Whether they are wrong now de- 
pends altogether upon how the questions to 
■ which I have adverted are decided. But to 
interfere with them at this time would, in 
my judgment, be almost, if not quite, dis- 
astrous. I will not enlarge upon the sub- 
ject. 

There is another question involved here 
that I will not consider; that which affects 
the bona fides of the application for these 
writs; the question whether or not they are 
really intended for the protection of these 
■copyrights, or for the purpose of giving to the 
publisher of the foreign edition of this en- 
•cyclopEedia an advantage in the contest for 
this field. That question I will not consider. 
I will say nothing about it. It is not neces- 



sary for the purposes of this motion. For 
the reasons indicated the writ is refused. 
Writ refused. 



Case Wo. 1S,56S. 

SORIPPS V. CAMPBELL et aL 

[22 Int. Bev. Rec. 250; 1 Mich. Lawy. 10; 3 
Cent. Law J. 521.] i 

District Court, E. D. Michigan. 1876. 

Removal of Causes — Costs — Ho"w Determined. 

1. In suits commenced in the state court and 
removed to this eourc lie right to costs is not 
determined by Rev. St. § 968, but by the stat- 
ute of the state, 

2. Where plaintiff, in an action of trespass on 
the case commenced in a state court and re- 
moved here, recovered less than one hundred 
dollars, defendant is entitled to costs under 
Comp. Laws, § 7390, as matter of right. 

rCited in Trinidad Asphalt Paving Co. v. 
Robinson, 52 Fed. 348.] 

Plaintiff [William A. Scripps] brought an 
action of trespass on the case in the superior 
court of Detroit to recover damages for be- 
ing unlawfully put off a steamboat belong- 
ing to the defendants [George Campbell and 
others], upon which he had taken passage 
from Detroit to Duluth. Defendants, who 
were aliens, having removed the cause to 
this court, a trial was had and a verdict ren- 
dered in favor of the plaintiff for thirty dol- 
lars. Both parties now move for costs. 

H. M. Cheever, for plaintiff. 
F. H. Canfield, .for defendants. 

BROWN, District Judge, i^^ection 968 of 
the Revised Statutes provides that "when in 
a circuit court a plaintiff in an action at law 
originally brought there, recovers less than 
the sum or value of five hundred dollars,- ex- 
clusive of costs, in a case which cannot be 
brought there unless the amount in dispute, 
exclusive of costs, exceeds said sum or 
value, he shall not be allowed, but, ,at the 
discretion of the court, may be adjudged to 
pay costs." I am satisfied this provision has 
no application to ordinary cases commenced 
in the state court and removed to this court. 
It was so held by Mr. Justice Story in the case 
of Ellis V. Jarvis [Case No. 4,403]; and I am 
satisfied that such is the correct reading of 
the section. In the case of Coggill v. Law- 
rence [Id. 2,957] there are some expressions 
which indicate that a different view of the 
law was taken by the circuit court of south- 
ern New York. This was an action com- 
menced in a state court against a collector 
to recover back an excess of duties paid on 
the importation of foreign merchandise, and 
the plaintiff obtained a verdict for $9.50. It 
was held that the case was not governed by 
the state law, for two reasons: First, be- 
cause costs were not given by the act au- 
thorizing the removal of. the cause, nor were 
they given upon a verdict of like amoimt by 
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any other act; second, because it must liave 
been tlie purpose of congress to place all 
actions against revenue officers, for acts 
done in relation to the collection of imposts 
and duties, upon the footing of causes orig- 
inally commenced in the circuit. The deci- 
sion might have been placed on the latter 
ground, although the court seems to have 
proceeded upon the theory that as the act 
of congress respecting removals 'provides 
that cases removed shall thereafter be pro- 
ceeded in as a case originally commenced in 
that court, the act of congress and not the 
state law must control in determining the 
right to costs. I am satisfied, however, this 
construction cannot be maintained, and the 
case is apparently overruled by that of 
li^eld V. Schell [Id. 4,771] in the same dis- 
trict, where Mr. Justice Nelson, in deliver- 
ing the opinion in a suit brought in a state 
court to recover back an excess of duties 
and removed to the circuit court, held, that 
although the amount recovered was under 
five hundred dollars, the plaintiff was en- 
titled to costs, for the reason that the de- 
fendant recovered an amount sufficient to 
entitle him to ■ costs in the state 'court. In 
his opinion, he observes, that the clerk was 
doubtless controlled by the ease of Coggill 
V. Lawrence, "and it must be admitted that 
some expressions in the opinion would lead 
to a denial of costs in the present ease. 
But in that case the plaintiff would not 
have been entitled to costs in the state 
court, if the suit had not been removed, 
which distinguishes it from this one." The 
case of Wolf Y. Connecticut Mut. Life Ins. 
Co. [Case No. 17,924], decided by the late 
Judge Longyear, merely held, that where 
plaintiff discontinued in this court a suit 
originally commenced in the state court, de- 
fendant was entitled to costs accrued in the 
state court before removal, and has no ap- 
plication to this case. 

The right to costs being governed by the 
state law, I am satisfied that under section 
7390 the defendant is entitled to them as 
matter of right. This provides that "in all 
actions in which the plaintiff would be en- 
titled to costs upon a judgment rendered in 
his favor, if plaintiff recover judgment, but 
not enough to entitle him to costs, the de- 
fendant shall have judgment and recover 
against such plaintiff his full costs, which 
shall have the like effect as all other judg- 
ments." 

Plaintiff claims his right to costs under 
subdivision 4, § 7387, which provides, that 
"in all actions of replevin, and in all actions 
for the recovery of any debt or damages, or 
for the recovery of penalties or forfeitures, 
in all cases where the court has exclusive or 
concurrent jurisdiction," the plaintiff shall 
be entitled to costs. Section 9249 provides 
that "every justice of the peace shall have 
original jurisdiction of all civil actions 
wherein the debt or damages do not exceed 
the sum of one hundred dollars, and con- 



current jurisdiction in all civil actions upon 
contract where the debt or damages do not 
exceed the sum of three hundred doUars."^ 
The argument is that as the damages claim- 
ed in the declaration in this ease exceeded 
the sum of three hundred dollars, the su- 
perior court had exclusive jurisdiction, and 
therefore, under the subdivision above cited, 
plaintiff is entitled to recover costs. It i& 
freely conceded that the jurisdiction of the 
court is determined by the sum claimed in 
the declaration. At the same time, it is 
equally well settled that where plaintiff 
claims an amount sufficient to give the su- 
perior court jurisdiction, and recovers a sum 
within the exclusive- jurisdiction of a jus- 
tice, costs will be given to the defendant. 
Both these questions were determined In 
Strong V. Daniels, 3- Mich. 466. It is true- 
the statute has been in some particulars 
changed since that decision was rendered, 
but I see nothing which would affect the 
right to costs in this case. Subdivision 4 
standing alone would seem to entitle the- 
plaintiff to costs, as the superior court had 
exclusive jurisdiction of the ease^ the dam- 
ages being over three hundred dollars. But 
taken in connection with subdivision 5 of 
the same section it evidently appears tliat 
such was not the intention of the legisla- 
ture. That section provides that "in all 
cases where the plaintiff shall recover less 
than one hundred dollai-s, if it appear that 
his claim, as established at the trial, ex- 
ceeded one hundred dollai-s and the same 
was reduced by set off," he shall still be en- 
titled to costs. So in actions of trespass, 
where the court shall certify if the jury 
shall find that the trespass was wilful and 
malicious, he may stUl be entitled to costs. 
As observed by the supreme court, in the 
case of Strong v. Daniels, "to give subdi- 
vision 4 the construction contended for by 
the plaintiff, and one which its literal im- 
port unconnected with other provisions 
would demand, would render of no force or 
effect the other provisions cited." This de- 
cision was subsequently approved in the 
case of Inkster v. Carver, 16 Mich. 4S4, in 
which the court held that the law of '07 
was not to be understood as changing the 
pre-existing law in regard to the party en- 
titled to recover costs in suits commenced 
in the circuit court, but as regulating the 
amount of costs recoverable in the cases 
specified. The act of 1871 made no mate- 
rial change in the Revised Statutes of 1846 
in regard to the party entitled to costs. In; 
the 4th subdivision, instead of the words "in 
cases where such actions are not cognizable 
before a justice of the peace," the amended 
act uses the words "in all cases where the 
court has exclusive or concurrent jurisdic- 
tion." I do not perceive that this difference 
in phraseology is material in this case. The 
case of MerriU v. Butler, 18 Mich. 294, has 
no application. This was an action of re- 
plevin. The value of the property was not 
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assessed, and the Jury rendered a verdict for 
ten dollars. The statute giving a successful 
plaintiff costs in all actions of replevin was 
held obligatory. 

The amount claimed in the declaration be- 
ing held to be the test of jurisdiction, I con- 
sider the case of Strong v. Daniels as deci- 
sive of the case at bar. I am informed by 
the learned judge of the superior court that 
in a recent action of trespass on the case, 
where the plaintiff recovered exactly one 
hundred dollars, he held the defendant en- 
titled to costs as a matter of right. "Were 
this simply a matter of discretion, I should 
be disposed to refuse costs to either party. 
Judgment will be in favor of defendants, 
with costs. 



SOROGGINS (UNITED STATES v.). See 
Oases Nos. 16,243 and 16,244. 
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In re SOUDDER et al. 
[1 N. Y. Leg. Obs. 325.] 
District Court, S. D. New York. 



1843. 



BANKRUPTcr— Petition— Denial of Bankboptot 
— Pkoofs. 
Where a petition for a decree in invitum was 
formally answered by the parties against whom 
it was sought by a denial of the material facts, 
although an order of reference was taken out 
by them on objections filed, they were not bound 
to so on with their proofs. It was incumbent 
on the creditors (they being the affirmative par- 
ties) to support their petition. 

This was a proceeding in invitum. The pe- 
tition was formally answered xmder oath by 
the bankrupts [Seudder, Wilcox & Ogden], 
who alleged that no act of bankruptcy had 
been committed by them, and an order of ref- 
erence to Commissioner Campbell was taken 
out by them on their objections. At the 
meeting before the commissioner, the counsel 
for the a'editors contended that the pai'ties 
sought to be declared bankioipts, having filed 
their objections to the petition for a deci-ee, 
and having taken out an: order of reference on 
their own behalf, were bound to go on with 
the proofs. The commissioner decided that 
the petitioners must first inti-oduce proof to 
support their proceedings; but, at the in- 
stance of counsel, he adjourned the point to 
the com't for direction. 

R, M. K. Strong, for bankrupt 
Nash & Noble, for creditors. 

BETTS, District Judge. This question was 
settled, in substance, in the Case of John Har- 
per Smith,— November 12, 1842 [Case No. 12,- 
994],— in which the court ruled that the pro- 
ceedings before the commissioner on an issue 
were to accord substantially with those in 
similar cases in chancery suits. The English 
practice in bankruptcy is clearly to the same 
effect The creditors' petition is enough to 
obtain a fiat in the first instance, but when 
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answered, and brought to hearing, the cred- 
itors are bound to support it by testimony, 
and even, it seems, that if they answer a peti- 
tion of the debtor to vacate the fiat, the re- 
spondents hold the affirmative, and must be 
the actoi-s in maintaining the issue. Arehb. 
Bankr. (Last Ed.) 367-370; cases cited Com. 
Dig. "Banla-uptcy," D, 1, notes; Petersd. Abr. 
"Banki-uptey." Our act like the English stat- 
utes of Elizabeth and James, authorizes the 
proceedings on the petition of a creditor with- 
out requiring it to be xmder oath. But in 
England the practice is to require the petition 
to be sworn. Com. Dig. "Bankruptcy," D, 1, 
note. And now the affidavit of the ci-editor 
is required by the act of 3 & 4 WiUiam IV, c. 
41, § 12. It was accordingly incumbent in 
this case on the creditors to produce proofs in 
support of their petition, and it must be certi- 
fied to the commissioner, that he proceed and 
take the proofs, the creditors being the affirm- 
ative parties thereto. 



Case Wo. 1S,564. 

SGUDDER V. ANDREWS et al. 

[2 McLean, 464.] i 

Circuit Court, D. Illinois. June Term, 1841. 

Notes — Faildbe of Coxsidrration — Partial 
Failure— Contracts against Public Policy. 

1. Where the action is on a promissory note, 
a failure of the consideration is a good defence. 
And it is immaterial whether the consideration 
was land, or other property. 

2. A partial failure of consideration can not 
be set up as matter of defence. 

3. On this point there is a confliction in the 
decided cases, but the weight of authority re- 
Quires a total failure of the consideration. 

4. AVhere the defendants gave their note for 
a tract of land, which belonged to the United 
States, and to which the plaintiff could have no 
title, the defendants may plead the fact, to an 
action on tiie note. 

5. A contract in violation of law, or against 
public policy, can not be enforced. 

[Cited in Elminger v. Drew, Case No. 4,416; 
Tufts V. Tufts. Id. 14,233.] 

At law. 

D'Wolf & Chickering, for plaintiff, 
Sir. Logan, for defendants. 

OPINION OF THE COURT. This action 
is brought for the consideration of a certain 
ti'act of land, sold by the plaintiff to the de- 
fendants, situated in Missouri. Defendants 
pleaded a failure of consideration, by a defect 
of titie. And, also, that the land sold was a 
part of the public domain, and had never 
been sold, or offered for sale, by the United 
States, and that the conti'act was against the 
law, and the policy of the law. 

To these pleas the plaintiff demurred. In 
support of the demurrer, it is contended that 
the remedy of the defendant, for any defect 
of titie, is on his conti-act, or deed, if he re- 

1 DReported by Hon. John McLean, Circuit 
Justice.] 
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ceived one, and not in this form; that, if 
there was a covenant of warranty, that con- 
stituted a consideration, no fraud being al- 
ledged. And, as it regards the other ground, 
that the purchase may be considered as a 
chancing bargain, to which the rule of caveat 
emptor applies, the case of Moggiidge v. 
Jones, 14 East, 486, 3 Camp. 38, are cited. 
The action was brought by the drawer 
against the acceptor. The plaintiff agi'eed to 
let a house to the defendant for twenty one 
years; and, in consideration of £500, to be paid 
by three biUs, to be drawn by the plaintiff, 
and accepted by the defendant, agi-eed to 
execute a lease for that term. The bill in 
question, and two others, were drawn and ac- 
cepted, accordingly, and the defendant was 
immediately let into possession; but the plain- 
tiff refused to execute the lease. It was ur- 
ged, therefore, that the consideration had fail- 
ed. But Lord Ellenborough, and, afterwards, 
the court, on a motion for a new trial, held 
that this was no defence to the action; that 
the defendant was bound to pay the bills, 
and might have his remedy on the agi-eement, 
for nonexecution of the lease. That was a 
■case iQ which there was only a partial failure 
-of consideration. The defendant was in pos- 
session of the premises; and the decision was 
made upon the ground, that the failure of the 
consideration was partial, and not total. On 
this point there is some conflict in the au- 
thorities, in this country and in England. 

Mr. Chitty, in his treatise on Bills (Ed. 
1839, p. 86), says a subsequent failure of the 
consideration for which a bUl or note has been 
given, either in the whole or in part, when of 
definite amount, such as the nonperformance 
of a condition precedent, frequently, between 
the origitial parties or their representatives, 
affords a defence, entirely or partially- And 
this doctrine is sustained in the case of Lewis 
V, Cosgrave, 2 Taunt. 2; Weston v. Downes, 
1 Doug, 23; Power V. Wells, Cowp. 818; Tow- 
ers V. Barrett, 1 Term R. 133; Peake, 38; 
Spalding v. Vandercook, 2 Wend. 431. But 
the weight of authoritj-, and especially the 
modern decisions, is, that unless there has 
been fraud, a partial failure of consideration 
can not be set up as a defence. Morgan v. 
Richardson, 1 Camp. 40, note; 7 East, 483; 
Solomon v. Turner, 1 Starkie, 51; Tye v. 
Gwynne, 2 Camp. 346; Basten v. Butter, 7 
East, 479; Obbard v. Betham, Moody & M. 
483; Gray v. Cox, 4 Barn. & C. 108; Laing 
V. Fidgeon, 6 Taunt. 108; Washburn v. Picot, 
3 Dev. 390; Harlan v. Kead, Ohio Cond. R. 
578, The plaintiff's counsel also cited, to 
sustain the demurrer, Bree v. Holbech, 2 
Doug. 655, 3 Pick. 452; Young v. Triplett, 5 
Litt. (Ky.) 247, and, also, Sugd. Vend. 1-8. 
The note, having been given in Missouri, con- 
stitutes no objection to an mquiry into its 
consideration. 

The plea sets up a total, and not a partial, 
failure of the consideration, for which the 
note was given. And, whether this was land 
or personal property, can make no difference. 



Nor is it perceived. In such a case, that it 
can be important whether the instrument 
given by the plauitiff to the defendant, as evi- 
dence of title, was a deed of conveyance, or 
an agreement to convey. If the plaintiff had 
no title or claim to the land, which is assert- 
ed in the plea, and admitted by the demurrer, 
the defendant has a right to set up that fact, 
as a defence to an action on the note. Why 
should he be driven to his action on the war- 
ranty, if a warranty deed were given? of 
which, however, there is no evidence. This 
would require the defendant to pay the money, 
and then sue the plaintiff, on his warranty, 
for the same money, and recover it back 
again, if the plaintiff should be solvent. Such 
a course would defeat the ends of justice, and, 
at best, would be dilatory and expensive. If 
the defendant had entered into the possession 
of the premises, and enjoyed them, it would 
be clear that this defence could not be set 
up; for, then, there would be only a partial 
failure of consideration, which would not be 
a matter of defence. 

In the case of Tillotson v. Grapes, 4 N. H. 
444, where the consideration of a promissory 
note was a tract of land, which was to be 
conveyed, but the promisee dying before the 
conveyance, and being insolvent, it was held 
that the maker had a right to ti-eat the note 
as a nullity. Where a note was given for the 
purchase money of land, the title to which 
fails, the note can not be recovered. Rice v. 
Goddard, 14 Pick. 293; Hartwell v. McBeth, 
1 Har. (Del.) 363; Bowles v. Newby, 2 Blackf. 
364; Loffland v. Russell, Wright, N. P. 438. 

If the plea alledged, as the ground of fail- 
ure of consideration, that the plaintiff had 
failed to convey, merely, it would be clearly 
bad, as was ruled in the case of Freligh v. 
Piatt, 5 Cow. 494. In the case of Catlett v. 
McDowell, 4 Blackf. 556, which was an action 
on a promissory note, the third plea stated 
that the note was given for a part of the 
consideration of a tract of land, which the 
plaintiff was to convey to the defendant free 
from incumbrances, which he had not con- 
veyed. And the fouilh plea was similar, ex- 
cept that it stated that the land was to be 
conveyed in fee simple, by a good and suffi- 
cient deed of conveyance, with the usual 
covenant of warranty, and that it had not 
been so conveyed. Replication to the second 
plea, which was similar to the third, admit- 
ting the consideration of the note, as al- 
ledged, and stating that, on the 9th March, 
1836, the plaintiff had fully complied with his 
agreement, by executing, and delivering to 
the defendant, a good and sufficient warranty 
deed for the land. Held, on general demurrer, 
that the third and fourth pleas, and the repli- 
cation to the second plea, were sufficient. 

In Archer v. Bamford, 3 Starkie, 173, the 
bill was given in part consideration for real 
estate— plea of fraud, and failure of consid- 
eration, i&c. Abbott, C. J., was of opinion 
that, inasmuch as the defendant had not re- 
pudiated the contract, but had retained pos- 
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session of part of the premises, and, as con- 
sequently, the consideration had not wholly 
failed, ft was impossible to say the hill was 
utterly void. To the same effect was the de- 
cision in the case of Alloway v. Sihert, 3 
Blackf. 401; Spiller v. Westlake, 2 Barn. & 
Adol. 155. 

In the case of Greenleaf v. Cook, 2 Wheat. 
[15 IT. S.] 13, the court say, on the first ex- 
ception it has been ai-gued, that there is a 
failure of consideration, which constitutes a 
good defence to tliis action. "Without decid- 
ing 'whether, after^ receiving a deed, the de- 
fendant could avail himself of even a total 
failure of consideration, the court is of opin- 
ion that, to make it a good defence, in any 
case, the failure must be total. The prior 
mortgage of the premises, and the decree 
of foreclosure, do not produce a total failure 
of consideration. The equity of redemption 
may be worth something— this court can not 
say how much; nor is the inquiry a proper 
one in a coiurt of law, in an action on the 
note. 

Upon the whole, we think the plea is good, 
and the demurrer must, therefore, be over- 
ruled. As this 'decides the case, it is unneces- 
sary to examine the other plea, which sets 
up, that the contract was in violation of law 
and public policy. If the facts sustain this 
plea, there can be no doubt that it is a good 
defence. No contract is valid which is made 
in contravention of the law, or of public pol- 
icy. Entries upon the public land for settle- 
ment, or as trespassers, have been forbidden, 
by act of congress, imder severe penalties. 
But whether this law has not been modified, 
or abrogated by subsequent acts, giving pre- 
emptive rights, and encouraging such settle- 
ments, is a question which we deem it tm- 
necessary to examine in this case. 



Case No, IS, 5 65. 

SCUDDER V. CALAIS STEAMBOAT CO. 

[1 Cliff. 370.] 1 

Circuit Court, D. Maine. April Term, 1860.2 

Sale — Building Ship — ^Whbn Title Passes— Pos- 
SESsiox ASD Sale by Agent — Register. 

1. Under a contract for building an entire ves- 
sel, no property vests in the party for whom the 
vessel is built, until she is ready for delivery, 
and has been approved or accepted by such 
party; but that general rule does not prevail 
where the vessel is constructed under the super- 
intendence of the party for whom she is built, 
or his agent, and payments for her, based upon 
the progress of the work, are to he made by 
instalments as the work is done. In such cases 
the person for whom the vessel is built is re- 
garded as the real owner. 

[Cited in Clarkson v. Stevens, 106 U. S. 503, 

1 Sup. Ct 207.] 
[Cited in Jones v. Wilder, 2S Minn. 245, 9 N. 

W. 711; Stevens v. Sliippen, 28 N. J. Eq. 

528.] 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 

2 [Reversed in 2 Black (67 U. S.) 372.] 
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2. Delivery of a vessel by the builders of the 
hull thereof to one as agent of the real owners, 
of itself vests no title in such agent, although 
the builders had no knowledge of the capacity 
in which the vessel was received by him. Un- 
accompanied by a written conveyance, such de- 
livery must be understood as vesting the title 
in the real owners, and the taking of a bill of 
sale by such agent four months afterwards 
could not have the effect to divest the owners' 
title, and vest ifc in the agent. 

3. In the United States the title to a vessel 
may pass by delivery under a parol Contract. 

4. Of itself, the register is not evidence of 
property, unless confirmed by auxiliary cir- 
cumstances to show that it was made by the 
authority or with the assent of the person 
named in it. and who is subject to be charged 
as owner. 

5. A purchaser of a vessel from a person hold- 
ing the same in trust for the real owners, hav- 
ing notice of the trust, is in no better situation 
than the seller. 

This was a bill in equity, brought by the 
complainant [Charles Seudder] as adminis- 
trator of the estate of John Van Pelt, former- 
ly of San Francisco, in the state of Califor- 
nia, deceased, to compel the corporation re- 
spondents to convey to him, as such adminis- 
trator, all such title as they might have ac- 
quired, or claimed to have acquired, in thir- 
teen-twentieth parts of a certain steamboat 
called the Adelaide, and to account to him 
for the same proportion of the net profi,ts of 
the steamer during all the time she had been 
in their employ. John Van Pelt died in San 
Francisco on the 29th of September, 1853; 
and in the month of October following, Hor- 
ace P. Janes, Richard Ohenery, and Frank 
Johnson were duly appointed administrators 
of his goods and estate, by the court of pro- 
bate for the county of San Francisco. Hav- 
ing fully administered the estate, they were 
discharged from the trust, October 30, 1854. 
During this period the steamer in question 
was in the process of construction in New 
York; and the complainant alleged that the 
administrators appointed in California never 
assumed any control over her, or in any way 
made themselves liable for her, and never 
authorized any person to make sale of heir. 
The complainant, as administrator appointed 
in the county of Cumberland, in the state of 
Maine, alleged that the intestate in his life- 
time, during the month of May, 1853, at San 
Francisco, employed one William W. Vander- 
bilt to malce a draft tor a steamer of this de- 
scription; to proceed to the state of New 
York as his agent, and there to contract for 
and superintend the building of the same; 
that being then concerned with others in 
navigation on the waters of California, he 
did not wish it to be publicly known that he 
was building a steamer to be used on those 
waters, and therefore instructed his agent 
that the contracts for the hull and engines 
should be made in the agent's name, and that 
the steamer, when completed, should be so 
enrolled at the custom-house. When com- 
pleted, she was to be sent to California, and 
there wholly transferred to the principal, un- 
less the agent should become interested in 
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her to tlie extent of two-twentieth parts. 
Pursuant to this arrangement the decedent, 
in the month of September, 1853, agreed with 
one Richard 'Chenery of San Francisco, that 
he sliould become the owner of seven-twen- 
tieth parts of the steamer, four twentieths 
for himself and three twentieths for one Rich- 
ard M. Jessup, who also lived in San Fran- 
cisco. Chenery accordingly paid him seven 
twentieths of twenty thousand dollars first 
advanced; and to provide further funds for 
the construction of the vessel, they made a 
mortgage of certain other steamers to cer- 
tain hankers, as a security for letters of credit 
to the amount of sixty thousand dollars- 
Forty thousand dollars were thus raised, and 
the money expended in building the steamer. 
Thirteen twentieths of the amount were paid 
by the administrators of the decedent, and 
the residue by the other party to the aiTange- 
ment. Other drafts were afterwards made 
for the same purpose, so that the administra- 
tors paid out of tlie decedent's estate forty- 
eight thousand one hundred and twenty-sis 
dollars and twenty four cents, which, with 
what had been before advanced, fully paid 
for thirteen twentieths of the steamer when 
completed. 

To the bin as originally framed respon- 
ents demurred, and the court sustained the 
demurrer, but gave the complainant leave to 
amend upon payment of costs. [Case No. 
12,566.] In the amendment the complainant 
alleged that Chenery and Jessup were citi- 
zens of California. He also alleged that the 
respondents had in some way extinguished 
their equitable title to the steamer; and those 
parties, having acquiesced in her sale, were 
no longer tenants in common with him in the 
steamer. The respondents alleged that in 
July, 1854, being in want of a steamer to run 
between Boston and St. John, they employed 
one William Denning to purchase one for 
them; that their agent proceeded to New 
York and entered into a contract with Wil- 
liam Vanderbilt, who represented himself as 
the owner of the steamer, that said Vander- 
bilt should fit, furnish, and convey the steam- 
er to them. When the steamer was com- 
pleted Yanderbilt took out a builder's certifi- 
cate and conveyed the steamer to Denning, 
who paid for her eighty-eight thousand dol- 
lars, money furnished him by the respondents. 
Conveyance was made to the agent because 
respondents had not passed the vote authoriz- 
ing the purchase of the steamer when the 
conveyance was executed. The steamer was 
afterwards conveyed to the respondents, Sep- 
tember 20, ISoi. Respondents alleged that 
the agent, at the time of the purchase, was 
wholly ignorant of any claims of decedent on 
the steamer, and had good reason to believe 
and supposed that Vanderbilt was her true 
owner. 

Shepley & Dana, for complainant 

The title to thirteen twentieths of the Ade- 
laide, as belonging to the estate of J. Van Felt, 



may be established without proof of any bill 
of sale or written document. And a registi"y 
and bin of sale are not conclusive. Title 
may be .acquired by building or purchase. 
Abb. Shipp. (5th Am. Ed.) 1-6; 3 Kent, 
Comm. 150; Story, Pai-tn. § 417; Colson v. 
Bonzey, 6 Greenl. 474; Badger v. Bank of 
Cumberland, 26 Me. 428; Richardson v. Kim- 
ball, 28 Me. 463; Hohnes v. Sprowl, 31 Me. 
75; Barnes v. Taylor, Id. 334; Mitchell v. 
Taylor, 32 Me. 437; Bixby v. Franldin Ins. 
Co., 8 Pick. 86; Lord v. Ferguson, 9 N. H. 
380; Weston v. Penniman [Case No. 17,4a5]; 
D'Wolf V. Han-is [Id. 4,221]. No legal title 
of thirteen twentieths of the Adelaide has 
passed from the estate of John Van Pelt to 
the defendants. "The general rule is, that 
no person can convey who has no title; and 
the mere fact of possession by the vendor is 
not of itself sufficient to give title." 3 Kent, 
Comm. 130, 131; WUliams v. Merle, 11 Wend. 
80. The general rule is not denied, that un- 
der a contract for building an entire vessel, 
no property vests in the party for whom she 
is built, until she is ready for deliveiy, and 
has been approved or accepted by him. 
Mucklow V. Mangles, 1 Taunt. 318; Stringer 
V. Murray, 2 Bam. & Aid. 248; Merritt v. 
Johnson, 7 Johns. 473; Abb. Shipp. (5th Am. 
Ed.) pp. 1-6. This general rule does not pre- 
vail when a vessel is built under superin- 
tendence from the party for whom she is 
built, and payments for her are made by in- 
stalments as the work progresses. In such 
case the person for whom she is built is the 
owner. Woods v. Russell, 5 Barn & Aid. £>42; 
Atkinson v. Bell, 8 Barn. & C. 277; Clarke 
V. Spence, 4 Adol. & E. 448; Laidler v. Bur- 
linson, 2 Mees. & W. 602; Chit. Cont (6th 
Am. Ed.) 378, 379. A written agi-eement that 
one shall have a part of a vessel then build- 
ing when completed passes no title. Bonsey 
V. Amee, 8 Pick. 236, If the court should 
consider that the defendants have acquired a 
legal title to the thirteen twentieths of the 
Adelaide, that title was held by the vendor 
in trust; and it continues to be chargeable 
with the same trust as held by the defend- 
ants, they not being purchasers for value, 
without notice. Vanderbilt held whatever 
title he had in trust. The legal title to a 
vessel may be in one person and the equitable 
interest in another. Weston v. Penniman 
[Case No. 17,455]. Notice to an agent is no- 
tice to his principal. Com. Dig. tit. "Chancery," 
p. 719, 4 C 5; Maddox v. Maddox, 1 Ves. 
Sr, 62; Fulton Bank v. Ca'nal Co., 4 Paige, 
127; Bank of Alexandria v. Seton, 1 Pet. 
[26 XJ. S.] 309. A purchaser with notice is 
bound in all respects as his vendor was. 
Taylor v. Stibbert, 2 Ves. Jr. 437. Whatever 
puts a party on further inquiry is sufficient 
notice in equity. Com. Dig. tit "Chancerj'," 
p. 717, 4 G 2; Smith v. Low, 1 Atk. 4S9; 2 
Sugd. Vend. (10th Eng. Ed.) 471, 472; Jack- 
son V. Rowe, 2 Sim. & S. 472; Kennedy v. 
Green, 3 Mylne & K. 719, 721, 722; Jones v. 
.Smith, 1 Hare, 43; Booth v. Barnum, 9 Conn. 
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286; Pitney v. Leonard, 1 Paige, 461; Haw- 
ley V. Cramer, 4 Cow. 717; Carr v. Hilton 
[Case No. 2,437]; Williamson v. Brown [15 
N. Y. 354]. 

B, K. Curtis and H. C. Hutchins, for re- 
spondents. 

The respondents purchased the steamboat 
of Vanderbilt, and paid her fau: and full val- 
ue. Vanderbilt had possession and the record 
title. Respondents therefore took the legal 
title. This bill can be maintained on this 
ground only, otherwise complainant's remedy 
is at law. If Vanderbilt held his title sub- 
ject to a trust, the complainant, to maintain 
this bill, must affect respondents with notice 
of that trust No express notice will be 
claimed, and no implied notice is proved by 
the testimony. To constitute implied notice 
of a trust of this character, the evidence must 
be sufficient to show fraud on the part of the 
respondents. .Jones v. Smith, 1 Hare, 43. 
Van Pelt's interest, if any, was to be kept 
secret; and since his death, no one has chan- 
ged this arrangement. Having thus clothed 
Vanderbilt with title. Van Pelt and his repre- 
sentatives are estopped from setting up any 
claim to the vessel. Pepper v. Haight, 20 
Barb. 429. 

Shepley, in reply. 

Ordinary prudence fs required of the pur- 
chaser respecting the title of the seller. Hill 
V. Simpson, 7 Ves. 170. The purchaser must 
in equity be fixed with all the knowledge 
which it was reasonable that he should ac- 
quire, and he is bound to use due dUigence 
in the investigation of the title. Jackson v. 
Rowe, 2 Sim. & S. 472. Whatever notice is 
enough to excite attention, and put the party 
upon his guard, and call for further inquiry, 
is notice of everjiiiing to which such inquii*y 
might have led. Kennedy v. Green, 3 Mylne 
& K. 719; Carr v. Hilton [supra]. When it 
appears that a purchaser must have had a 
suspicion of the truth, and that he designedly 
avoided to receive actual notice, he is to be 
regarded as having notice. • Jones v. Smith, 
1 Hare, 43. When a trust is established, eq- 
uity will follow the legal title, and decree 
that those in whom it is vested shall execute 
the trust. "An abuse of trust can confer no 
rights on the party abusing it, nor on those 
who claim in jprivity with him." Taylor v. 
Plumer, 3 Maule & S. 574. Notice of a trust 
makes a person a privy. Com. Dig. tit. "Chan- 
ceiy," p. 716, 4 C 1. As to the general prop- 
osition. Id. p. 74S, 4 14; Bovey v. Smith, 1 
Vern. 149; Adair v. Shaw, 1 Schoales & L. 
243; Bank of Alexandria v. Seton, 1 Pet [26 
U. S.] 299; 2 Story, Eq. Jur. §§ 976, 1257. 

CLIFFORD, Circuit Justice. Most of the 
facts respecting the title of the complainant 
as alleged in the bill of complaint are sub- 
stantially and satisfactorily established by 
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the evidence. Thirteen-twentieth parts of 
the steamer were built from moneys fur- 
nished by the decedent or procured from 
credits provided by him in his lifetime, and 
were adjusted and paid by his administrat- 
oi-s as legal debts against his estate. E'uU 
proof is exhibited that the draft of the steam- 
er was prepared by Vanderbilt as the agent 
of the decedent, and as such he went to New 
York to make the contracts for the building 
of the same and to superintend her construc- 
tion. Twenty thousand dollars were ad- 
vanced by the decedent towards the enter- 
prise in his lifetime, and he and Chenery pro- 
cured a letter of credit from Page Bacon & 
Co. for fifty thousand dollars for the same 
purpose. Forty-eight thousand one hundred 
and ninety-four dollars and fifty-seven cents 
were obtained on the letter of credit; and 
the accounts settled in the probate court 
show that the whole amount was paid by 
the administrators of the decedent to redeem- 
the property pledged as security for the let- 
ter of credit. When Chenery agreed to take 
seven-twentieth parts of the steamer, he as- 
sumed that proportion of the moneys first ad- 
vanced, so that the whole amount paid by 
the decedent and by his administrators from 
his estate was sixty-one thousand one hun- 
dred and ninety-four dollars and fifty-seven 
cents; and the evidence satisfactorily shows 
that the amount thus advanced fully paid for 
thirteen-twentieth parts of the steamer when 
completed and furnished. Vanderbilt had no 
interest in the steamer, and never made any 
advances toward her construction, except 
what had been adjusted and refunded *to 
him by David P. Vail, the agent of the own- 
ers, long before the steamer was completed. 
He left certain bonds and notes with the 
decedent in his lifetime for collection, 
amounting to the sum of four thousand dol- 
lars, but they proved to be worthless, and 
remamed with the papers of the estate for 
his benefit. All the contracts for building 
the steamer were made by him in his own 
name, but the evidence clearly shows that 
in all these transactions he was in point of 
fact the agent of the decedent, from whom 
or from whose estate aU the funds were re- 
ceived, except what was advanced by the 
owner or owners of the other seven-twentieth 
parts of the steamer which is not claimed 
by the complainant After the arrangement 
was made with Chenery, as alleged in the 
bill of complaint, he and the decedent sent 
David P. Vail to New York to superintend 
the completion and furnishing of the steamer, 
and to close up the concern, pay the ac- 
counts, and navigate her to California. That 
arrangement was made at Sonoma in the 
state of California, where the decedent was 
then sick, and was to the effect that Chenery 
should take seven-twentieth parts of the 
steamer for himself and Jessup, as stated in 
the bill of complaint, and that he should 
have the agency of the whole matter. He 
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adjusted and paid Vanderbilt for all of his 
services and advances in the premises, and 
the latter wrote to one of the heirs of the 
estate that his claims in that behalf were 
all paid, and that he had passed everj'thing 
ovei: to the new agent, and had "nothing 
more to say about the boat." That com- 
munication was dated on the oth of July, 
lSo4, and from that time to the time when 
the steamer was completed, it is clear, from 
all the evidence, that whatever he did in 
the premises was done in subordination to 
the new agent. Without entering more into 
detail, suffice it to say that the evidence is 
full and clear that thirteen-twentieth parts 
of the steamer were built from moneys and 
credits furnished by the decedent in his life- 
time, and that both Vanderbilt and Yail were 
mere agents of the party or paities inter- 
ested in the completion of the work. Ac- 
cording to the statement of Vanderbilt, his 
agreement with the decedent was made at 
San Fi-anciseo, about the 1st of May, 1853, 
but the evidence tends to show that it was 
made somewhat later. He made contracts 
in his own name for the building of the hull 
and engine, and for the carpenter and joiner 
work, and for the painting of the vessel. 
All of the contracts, except that for the build- 
ing of the hull, provided for performance to 
his satisfaction; and the payments were to 
be made at different times, as the work was 
done. By the terms of the first-named con- 
tract, the hull was to be completed in four 
months from the 7th of July, 1853; and the 
evidence shows that the vessel was launched 
and delivered to Vanderbilt in December fol- 
lowing. After being delivered, she -was 
taken to New York, and in a few days sub- 
sequently to her arrival there the proper 
contractors commenced to put in her engines. 
Vanderbilt states expressly that she was de- 
livered to him on the day she was launched, 
and that she was ready for sea and made 
a trial trip in April or May, 1854, but was 
not then finished. More than fifty-six thou- 
sand doUai-s were expended in her construc- 
tion and equipment, in additioii to the sum 
of twenty thousand dollars paid to the build- 
ers of the hull. On the 7th of April, 1854, 
four months after the builders of the hull 
had delivered her to Vanderbilt, without res- 
ervation or condition, he took from them a 
bill of sale of the whole steamer, in consid- 
eration of twenty thousand dollars as therein 
expressed, with covenants of general war- 
ranty applicable to the whole interest and 
value of the steamer. When that bill of sale 
was given no builder's certificate had been 
filed in the custom-house, but on the 22d 
of May following the builders of the hull 
filed in that office a certificate in the usual 
form, certifying that the steamer had been 
built by them at Greenport, in 1854, and that 
she was owned by William W. Vanderbilt 
At whose request that certificate was made 
does not appear, but on the 9th of Septem- 



ber following Vanderbilt had the steamer en- 
rolled in his own name, and on the same 
day he and Vail made the conveyance to the 
agent of the respondents in pursuance of a 
prior contract, as alleged in the bill of com- 
plaint On this state of facts, and by virtue 
of the instruments above mentioned, it is 
insisted by the respondents that William W. 
Vanderbilt was the sole owner of the steam- 
er, and that their agent acquired a full and 
perfect title to the whole of the interest now 
claimed by the complainant To that propo- 
sition I cannot assent, for several reasons. 

It is clear that the builders of the hull, at 
the time they conveyed to Vanderbilt, had no 
title or interest in the steamer. By the con- 
ti-act under which they built the hull, they 
were to be paid by instalments as follows, to 
wit five thousand dollars when the keel was 
laid, five thousand dollars when the vessel was 
in frame, five thousand dollars when she was 
planked and her deck laid, twenty-five hun- 
dred dollars when she was ready to be launch- 
ed, and the balance of twenty-five hundred 
dollars when the carpenter work was finished. 
Having received those several sums at the 
times they respectively feD. due, in full com- 
pensation for their services, and delivered the 
steamer without reservation or condition, it is 
quite evident that they retained no interest 
whatever in the vessel which they could con- 
vey to any one. They built the hull only, and 
never had any title or claim in the entu'e ves- 
sel. Fifty-six thousand dollars in addition to 
the contract price of the hull had been expend- 
ed upon the vessel before the sale to the re- 
siJondents. Nothing can be plainer from the 
evidence than the proposition that the buildei-s 
of the huU never owned the entire vessel. Be- 
yond question, the general rule of law is, that 
under a contract for building an entire vessel 
no property vests in the party for whom she is 
built until she is ready for delivery, and has 
been accepted or approved by such party. 
Mucklow V. Mangles, 1 Taunt. 318; Stringer 
V. Murray, 2 Barn. & Aid. 248; Merritt v. 
Johnson, 7 Johns. 473; Abb. Shipp. 5. But 
that general rule does not prevail where the 
vessel is constructed under the superintend- 
ence of the party for whom she is built, or his 
agent; and payments for her, based upon the 
progress of the work, are to be made by in- 
stalments as the work is done. In such cases 
the person for whom the vessel is built is re- 
garded as the real owner by all the well-con- 
sidered decisions upon the subject Woods v. 
Russell, 5 Barn. & Aid. 942; Atkinson v. Bell, 
8 Barn. <Se O. 277; Clarke v. Spence, 4 Adol. 
& E. 448; Laidler v. Burlinson, 2 Mees. & W. 
602. Mr. Ohitty says, where the contract pro- 
vides that the article shall be manufactured 
under the superintendence of a person ap- 
pointed by the purchaser, and also fixes the 
payments by instalments regulated by partic- 
ular stages in the progress of the work, the 
general property in the materials vests in tlie 
purchaser at the time when they are used, or 
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at all events as soon as the first instalment is 
paid. Chit. Cont (7th Am. Ba.) 378, 379. 
All the cases agree that where ttie contract 
has been completed, and the vessel has been 
finished and delivered to the party for whom 
she was built, and has been approved by him, 
tlie property vests in such party. Andrews v. 
Durant, 1 Kern. [11 N. Y.] 40. Assume the 
more restricted rule, as last stated, to be the 
more correct one, still it is broad enough to 
show that the builders of the hull in this case 
had parted with all claim of title four months 
before the date of their bill of sale to Vander- 
bilt. 

By that delivery Vanderbilt acquired no in- 
terest in the steamer for the reason that in ac- 
cepting it he acted as the agent of the party 
or parties who furnished the means to pay the 
consideration. He took no written conveyance 
at the time, and the whole case shows that he 
did not then contemplate any fraud upon the 
rights of those he represented in accepting 
the deUvery. His services and claims were all 
subsequently paid by the new agent, and in 
July, 1854, he expressly declared that he had 
nothing more to say about the boat. Deliv- 
ery to him as agent of the real owners could 
not of itself vest any title in him. although the 
builders of the hull had no knowledge as to 
the capacity in which he was acting. Unac- 
companied by any written conveyance, and 
with no intent on his part to appropriate the 
property to his own use, such delivery of the- 
vessel to him as agent of the party or parties 
for whom it was in fact built must be under- 
stood as vesting the title in the real owners, 
and his subsequent act in taking the bill of 
sale from the builders four months aftei-wards 
could not have the effect to divest such owners 
of the title and vest it in him as their agent. 
In the ophiion delivered by Mr. Justice Gm-tis 
at the hearing on the bill of complaint, he 
proceeded upon the ground that the legal title 
was in Vanderbilt, and that it passed to the 
agent of the respondents under the bill of sale 
executed by him and Vail. But that opinion 
was given upon the case as then exhibited in 
the bill of complaint, without any knowledge 
of the facts since disdosed in the evidence. 
Unlike what was then exhibited, it now ap- 
pears that the claims of Vanderbilt had been 
fully settled and satisfied, and tbat he had ex- 
pressly disclaimed all interest in the steamer. 
He and Vail combined together, took out the 
builder's certificate in the name of the former, 
obtained the enrolment in his name as sole 
owner, and jointiy conveyed the steamer to the 
agent of the respondents. Instructions un- 
doubtedly were at one time given to Vander- 
bilt by the decedent to have the steamer en- 
rolled in his name; and it is equally certain 
that other instructions were subsequently giv- 
en designating other parties as part owners, 
but all of those instructions were superseded 
when the new agent was sent tp New York to 
close the accoimts and navigate the steamer 
to California. No such instructions were ever 
given to the new agent, and if those previous- 



ly given to Vanderbilt were not expressly su- 
I)erseded, it must be considered that they were 
terminated at the death of the decedent At 
most, the builder's certificate and the enrol- 
ment are only evidence of title, but under the 
circumstances of this case they are not conclu- 
sive evidence. Title may be acquired by build- 
ing or by purchase, and it may be established, 
especially when acquired in the former mode, 
without the exhibition of any bill of sale or 
other written evidence. In the United States 
it is well settled that at common law the title 
of a vessel may pass by delivery under a 
parol contract. Bixby v. Franklin Ins. Co., 8 
Pick. 86; U. S. v. Willings, 4 Cranch [8 U. S.] 
55; Badger v. Bank of- Cumberland, 26 Me. 
428; Wendover v. Hogeboom, 7 Johns. 308; 
Vinal V. Burrill, 16 Pick. 401; Leonard v. 
Huntington, 15 Johns. 298; Thorn v. Hicks, 7 
Cow. 699; Fontaine v. Beers, 19 Ala. 722; 
Pars. Merc. Law, 329; Colson v. Bonzey, 6 
Me. 474; Richardson v. Kimball, 28 Me. 463; 
Holmes v. Sprowl, 31 Me. 75; Barnes v, Tay- 
lor, Id. 334; Mitchell v. Taylor, 32 Me. 437^ 
Stacy V. Graham, 3 Duer, 452; Lord v. Fer- 
guson, 9 N. H. 380; Weston v. Penniman 
[Case No. 17,455]. Registry acts are to be 
considered as forms of local or municipal in- 
stitutions for purposes of public policy. They 
are imperative only, says Chancellor Kent, up- 
on voluntary transfers of the parties, and do 
not in general apply to transfers by act or op- 
eration of law. 3 Kent, Comm. (9th Ed.) 208: 
Of itself, the register, it is said, is not evi- 
dence of property, unless it be confirmed by 
some auxiliary circumstance, to show that it 
was made by the authority or the assent of 
the person named in it, and who is sought to 
be charged as owner, "Without such proof, 
doubts have been expressed whether it is even 
prima facie evidence of ownei-ship. U. S. v. 
Brune [Case No. 14,677]; Tinkler v, Walpole, 
14 East, 226; M'lver v. Humble, 16 East, 169; 
Praser v. Hopkins, 2 Taimt. 5; Sharp v. Unit- 
ed Ins. Co., 14 Johns. 381: 1 Greenl. Ev. § 494; 
Ring V. Franklin, 2 Hall, 1. Upon the same 
ground and for the same reasons it is compe- 
tent for the real owner, who claims as builder, 
to show by parol evidence that his claim is 
well founded, and that the builder's certificate 
and registry or enrolment have been fraudu- 
lently made and issued in the name of another. 
Such fraudulent acts cannot confer any inter- 
est in the vessel, and i£ not, a claimant whose 
titie has no other foundation for support can- 
not convey a good titie as against the real own- 
er or his legal representatives,' even to a pur- 
chaser without notice. Williams v. Merle, 11 
Wend. 80; Everett v. Coffin, 6 Wend. 609; 
Prescott V. De Forest, 16 Johns. 169. But 
suppose it were otherwise, and that the legal 
title to the steamer was in Vanderbilt at the 
time he and Vail gave the biU of sale to the 
agent of the respondents, still the complainant 
in this ease is entitied to recover, as Vander- 
bilt, in that view of the case, held the titie in 
trust for the real owners. A purchaser with 
notice of the trust stands in no better situa- 
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tlou than the seller. By the well-settled rules 
of law, the legal title to a vessel may be in one 
person and the equitable interest in another. 
S Kent, Comm. (9th Ed.) 151; Weston t. Pen- 
uiman [Case No. 17,455J; Ring v. Franklin, 2 
Hall, 10; 1 Pars. Merc. Law, 328. Notice to 
the agent is notice to the principal. That rule 
of law, as applicable to the facts of this case, 
is too obvious and too well settled by author- 
ity to re'quire any argument in its support. 
Com. Dig. tit. "Chancery," p. 719, 4 O 5; Mad- 
dox V, Maddox, 1 Ves. Sr. G2; Fulton Bank v. 
New York & S. Canal Co., 4 Paige, 127; Bank 
of Alexandria v. Seton, 1 Pet. [26 U. S.] 309. 
Purchasers with notice are bound in all re- 
spects as their vendors were, and have no 
greater right. Taylor v. Stibbert, 2 Ves. Jr. 
437. 

Ordinary prudence is required of the pur- 
chaser, and whatever fairly puts a party on 
fuither inquiry is in general sufficient notice 
in equity. Jones v. Smith, 1 Hare, 43; Hill v. 
Simpson, 7 Ves. 170; Smith v. Low, 1 Atk. 
489; 2 Sugd. Vend. 471; Booth v. Barnum, 9 
Conn. 286; Pitney v. Leonard, 1 Paige, 461. 
Notwithstanding that principle is well settled, 
still it is unnecessary in this case to invoke 
its aid, for the reason that the facts and cir- 
cumstances in proof show, to the entire satis- 
faction of this court, that the agents of the re- 
spondents had fuH knowledge at the time of 
the sale that the steamer was built for parties 
•in California; and I am also of the opinion 
that they were informed that the steamer was 
about to be claimed by those to whom she be- 
longed, and that they hastened her departure 
from New York so that such claim might not 
be successfully made. 

One other question only remains to be con- 
sidered. It was insisted by the opening coun- 
sel for the respondents, tliat, in this view of 
the case, the remedy of the complainant was 
at law, and not in equity. That suggestion 
was based upon the assumption that one ten- 
ant in common may maintain an action at law 
against the purchaser of the common property 
from his cotenant, in the absence of any con- 
version of the property or proof of its destruc- 
tion. But the senior counsel very properly 
conceded that the law is otherwise, and that 
under such circumstances the action at law 
could not be maintained. Considering the law 
to be well settled as conceded by the senior 
counsel, further examination of the point is 
deemed unnecessary. Lord v. Tyler, 14 Pick 
163; WiUs v. Noyes, 12 Pick. 326; Dain v. 
Cowing, 22 Me. 347. In view of the whole 
case, I am of the opinion that the complainant 
is entitled to a decree to compel the respond- 
ents to make the conveyance as prayed in the 
bill of complaint, and for an account of the 
net earnings of the steamer since the purchase. 
In order to ascex-tain the amount of the net 
earnings, the cause must be referred to a mas- 
ter. 

[The decree entered in this case was, upon 
appeal hj the defendants to the supreme court, 
reversed. 2 Black (67 U. S.) 372.] 



1:21 Fed. Cas. page 888J 
Case Wo. 1S,566. 

SOUDDER V. CALAIS STEAMBOAT CO. 

[20 Law Eep. 498.] 

Circuit Court, D. Maine. April Term, 1857, 

Shipping — Register— Equitable Title — Prac- 
tice IN Equity—Parties. 

1. The registry acts of the United States do 
not require a disclosure of the equitable title 
of the vessel registered or enrolled, unless that 
title is in the subject of a foreign state. 

2. Where an agent is employed to procure a 
vessel to be built in his own name, and to trans- 
fer the title eventually to his employer, and he 
fraudulently transfers the title to a stranger, 
with notice, the transaction creates a trust prop- 
erly cognizable in equity. 

3. In a suit in equity to enforce such a trust, 
all the equitable owners should be joined as 
parties, but if one is out of the jurisdiction and 
will not join in the suit, the court has power to 
proceed in his absence. 

[This was a bill in equity by Charles Scud- 
der, administrator of John Van Pelt, against 
the Calais Steamboat Company.] 

CURTIS, Circuit Justice. This case has 
been argued in writing during the vacation on 
a demuiTer to the bill. The material allega- 
tions of the bill are, that the plaintiff's intes- 
tate, residing in California, employed one 
William W. Vanderbilt, to act as his agent in 
procuring a steamboat to be built m the city 
of New York. That Vanderbilt was original- 
ly insti-ueted to conti-act for the building of 
the boat in his own name, and have it em'oll- 
ed in his own name when completed, and send 
it to California, when the entu-e title was to 
be transferred to the intestate, unless it should 
be agreed that Vanderbilt might become own- 
er of two undivided twentieth parts thereof. 
That subsequently these instructions were so 
far changed as to dii-ect Vanderbilt to have 
the boat enrolled in the names of four other 
persons besides himself, as owners of certain 
specified parts, respectively. That afterwards 
the deceased agreed with one Richard Cheen- 
ery, that he should own seven twentieths of 
the boat, and the deceased was to own the 
residue. That Cheenery and the deceased, and 
his representatives in California after his de- 
cease, furnished respectively thirteen twenti- 
eths, and seven twentieths of the moneys ex- 
pended in building the boat That one "^''ail 
was employed, either by the intestate alone or 
by him in conjunction with Cheenerj', to go 
to New York, take charge of the boat, fit out 
and navigate her to California. That Vail 
and Vanderbilt, combining together, took the 
builder's certificate in the name of Vanderbilt, 
obtained an enrollment in his name as sole 
owner, and, in fraud of the intestate, sold the 
boat to an agent of the defendants, who had 
notice of the intestate's rights; and the de- 
fendants' agent afterwards transferred the ti- 
tle to the defendants. 

The principal ground taken in support of 
the demurrer is, that the employment of Van- 
derbilt to have this boat built and enrolled in 
his name as the sole owner, or in the names 
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-of himself and tbree other persons, as owners, 
■\vlieu in truth the intestate alone, or he and 
■Cheeneiy, were the owners, was an attempt 
to commit a fraud on the registi-y acts of the 
United States; and that this pm-pose so taints 
the whole transaction that a court of equity 
will not aid the administrator to vindicate 
Tights of the intestate growing out of such a 
<:ontract. But this objeetiou is founded on a 
misapprehension of the effect of the registry- 
acts. By the act of FeUruaiy 18, 1793, § 2 
[1 Stat. 305], the same proceedings are to he 
had in enrolling as in registering vessels. 
TChe act of December 31, 1792, § 4 [1 Stat. 289], 
requires the owner applying for a register to 
make oath that he is the sole owner of the 
vessel, or an owner jointly with others, whom 
he names, and that he or they are citizens of 
the United States, and that there is no sub- 
ject of any foreign state, durectly, or indirect- 
ly, l>y way of trust or confidence, or other- 
wise, interested in such vessel or the profits 
thereof. The act of July 29, 1850, § 5 [9 Stat. 
441], has changed this only so far as to re- 
■quh'e the particular proportions owned by 
■each person to be specified. But there is 
nothing in either of these acts which prevents 
the legal title from being in one person while 
the equitable title is in another, or which re- 
.quires a disclosure of the equitable title xmless 
its owner be a subject of a foreign state. The 
■ownership referred to in the oath is a legal, 
in contradistinction to an equitable ownership. 
This was so held by this court, in Weston v. 
Penniman [Case No. 17,455]. I am not aware 
that the correctness of this decision has been 
•doubted; and it is matter of every-day prac- 
tice for vessels to be held in trust for citizens 
of the United States not named in the register 
■or enrollment Upon this groimd the demur- 
rer cannot stand. 

Another ground is, that there is a plain, ade- 
quate, and complete remedy at law, and so no 
jui-isdiction in equity. But the employment 
■of Vanderbilt to go to New York, contract for 
building a boat, and take the title in his own 
name, and pay for it out of the funds of the 
intestate, and then transfer the title to the 
intestate, or such person or persons as he 
might appoint, created a' trust; and the subse- 
quent fraudulent violation of that trust by 
•selling and conveying the boat to a tliird per- 
son, who purchased with notice of the fraud, 
makes a dear case for the interposition of a 
•comt of equity. It is true the bill avers that 
the defendants got no legal title, or if they 
•did it was afEected with notice of the com- 
plainant's equity. But, besides being in the 
.alternative, this allegation Is merely a conclu- 
sion of law drawn by the pleader from the 
substantive facts stated; and these facts 
•show that the last alternative is the correct 
•one, and that the defendants did get a legal 
title charged with the same trust as existed 
•while Vanderbilt held that title. 

It is further objected that Cheenery, the oth- 
•er part owner, should have been joined as a 
party, or some excuse for not joining him as- 
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signed in tiie bill. "To this it is answered 
that it does not appear by the bill that Cheen- 
ery was defrauded; and that, non constat but 
his equitable title was properly sold by Vail, 
who professed to be his agent for that pur- 
pose. But the difficulty is, that it is not dis- 
tinctiy averred whether it was or was not 
rightfully sold. This is a bill for an account, 
and for the transfer of title to thirteen twen- 
tieths of the boat. If Vail was jointiy em- 
ployed by the mtestate and Cheenery, to take 
possession of the boat, and colluded with Van- 
derbilt to defraud both his employers by a 
sale to a third person, and such sale was 
made, I think Cheenery should be a party to 
a bill to set aside the sale, and for an account. 
Brookes v. Burt, 1 Beav. 106. And the bUr 
should either explicitiy aver that Cheenery is 
no longer a tenant in common with the com- 
plainant, because his equitable interest was 
extinguished, or he should johi, as a party 
complainant, or, if he refuses, he should be 
joined as a party defendant, or his absence 
from the jurisdiction should be averred. In 
the latter case, I think, the com*t may proceed 
in his absence; for though he is a necessary 
party, he is not an indispensable party under 
the act of February 28, 1839 (5 Stat. 321). 
Shields v. Barrows, 17 How. [58 U. S.] 130. 

Upon this last ground the demiu:rer must 
be sustained, with leave to amend the bill. 

[NOTE. Subsequently there was a hearing 
upon the amended bill. A decree was entered 
for complainant, with an order of reference. 
Case No. 12,365. An appeal from that decree 
was taken to the supreme court, where the de- 
cree was reversed. 2 Black (67 U. S.) 372.] 
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SCUDDEB V. THOMAS. 

[35 Ga. 364.] 

Circuit Court, D. Georgia. April 16, 1868. 

UoT-pg — Failure of CossmERATiOff — Loan of 
Confederate Money. 
A note given for the loan of Confederate 
money was illegal, without consideration, and 
void; so, also, was a note or duebill given in 
renewal of such original note. 

Assumpsit [by John Scudder against Joseph 
A. Thomas] for the recovery of four thousand 
five hundred dollars, on a duebill, of which 
the following is a copy: "Burke County, 
March 3, 1866. Due John Scudder the sum of 
four thousand five hundred dollars, for value 
received, with interest from January 11th, 
1866. (Signed) Joseph A. Thomas." 

To the declaration defendant pleaded the 
general issue, and a special plea that the 
said duebill, or promissory note, was without 
consideration, inasmuch as it was given in 
settiement and renewal of a note, the consid- 
eration of which was the loan of treasury 
notes issued by the so-called Confederate 
States, which were issued contrary to law 
and were of no vahie. 

To this plea, plaintiff replied that on the 
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16th of April, 1862, defendant borrowed of 
Mm seven thousand five hundred dollars in 
Confederate treasury notes, to secure the pay- 
ment of which he gave his promissory note 
for said sum, with interest, and that at that 
time these treasury notes were of great value. 
That on the 3d day of March, 1866, plain- 
tiff held the said note for seventy-five hun- 
dred dollars, and also a promissory note 
made hy one Robert Thomas, for five hundred 
dollars, and that in compromise, and in con- 
sideration of the surrender of these two notes, 
defendant gave his dnebill or promissory note 
for forty-five hundred dollars, now sued on. 
To this replication defendant demurred. 

Mr. Guerard, for plaintiff. 
Mr. Lloyd, for defendant 

ERSKINE, District Judge. The promissory 
note given by the defendant to the plaintiff, 
April 16, 18G2, for the loan of treasury notes 
issued by the so-called Ckmfederate States, 
was without consideration and void, the con- 
tract being illegal in its inception. And the 
duebil] made March 3, 1866, and delivered to 
the plaintiff in compromise and settlement of 
the original note, and the further supposed con- 
sideration of the surrender to the defendant 
of the note of Robert Thomas, inherits the 
taint of the note of April, 1862, and is likewise 
invalid. For when a contract, in whole or in 
part only, grows immediately out of, and is 
connected with, an illegal transaction, not- 
withstanding it may be a new contract, it Is 
equally contaminated. This ease falls direct- 
ly within the principle of Toler v. Armstrong 
[Case No. 14,078], and the Case of Milner 
(lately decided in the United States district 
court, Northern district of Georgia) 35 Ga. 
330. The demurrer must be sustained. Judg- 
ment, nil capiat. 
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In re SCULD. 

[7 Ben, 371; i 10 N. B. R. 165; 10 Alb. Law J. 

214; 1 Am. Law T. Rep. 416; 20 Int 

Rev. Rec. 80; 22 Pittsb. Leg. J. 34.] 

District Court, S. D. New York. July, 1874. 

Bankruptct— Petition— Act of 1874— Number of 
Petitioning Ckeditors — Act of BANKROPTcr. 

1. A petition in involuntary bankruptcy was 
filed on June 4, 1874, on which an order to show 
cause was made leturnable June 13th. On the 
return day proof of service was filed, and, the 
bankrupt not appearing, the matter was, at the 
request of the creditor, adjourned from time to 
time till after the passage of the bankruptcy 
amendment act of June 22. 1874 [18 Stat. 178], 
after which the creditor asked for an adjudica- 
tion. The petition stated facts sufiicient to au- 
thorize an adjudication when it was filed, but 
it did not state that the petitioning creditors 

1 [Reported hy Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



constituted one-fourth in number of the credit- 
ors, or that their debts amounted to one-third 
of the debts provable, as required by the act of 
June 22. 1874, and, in stating the act of bank- 
ruptcy it alleged that the bankrupt "suffered"" 
his property to be taken on legal process, but 
did not allege that he "procured" it to be so 
taken, as required by that amendment: Held, 
that the petition must be taken, as it stood, as- 
showing that the requisite number of creditors- 
had not joined in the petition. 
[Cited in Re McKibben, Case No. 8,859; 
Re Mann. Id. 9,033; Re Duncan, Id. 4,131; 
Re Austin, Id. 662.] 

2. As the petition was filed before June 22,. 
1874. the petitioners might have an order al- 
lowing them to amend it so as to make it con- 
form to the requirements of the amendment of 
June 22, 1874. both as to the number and 
amount of the creditors joining in the petition 
and as to the act of bankruptcy. 

[In the matter of Isaac Scull, a banki-upt.I 

Meade & Rockwell, for petitioning cred-- 
itoi-s. 

BLATGHFORD, District Judge. This is a 
petition in involuntary bankruptcy, filed on 
the 4th of June, 1874. The order to show 
cause was returnable on the 13th of June, 
and was duly personally served on the al- 
leged bankrupt on the 5th of June. On the- 
return day, proof of service was filed, but the 
alleged bankrupt did not appear, and, at the 
request of the petitioning creditors, the mat- 
ter was adjourned from time to time until 
after the approval of the amendatoiy act of 
June 22, 1874, no adjudication being directed 
to be entered, and, of course, no order of ad- 
judication being entered. The petitioning 
creditors now ask for the entry of an order 
of adjudication, as on a default for want of 
appearance. The papers are in due form un- 
der the statute as it stood prior to its amend- 
ment by the act of 1874, and, but for the- 
provisions of the latter act, the right to an 
adjudication would be clear. 

2 [The 12th section of the actof 1874, amend- 
ing the 39th section of the former act [of 
1867 (14 Stat. 536)], provides that an adjudi- 
cation in involuntary bankruptcy can be made 
only on the petition of one or more of the 
creditors of a debtor, "who shall constitute 
one-fourth thereof, at least, in number, and 
the aggregate of whose debts provable under 
this act amounts to at least one-third of the 
debts so provable * * * and the provi- 
sions of this section shall apply to all cases 
of compulsory or involuntary bankruptcy, 
commenced since the 1st day of December^ 
1873, as well as to those commenced here- 
after. And in all .cases commenced since the 
1st day of December, 1873, and prior to the 
passage of this act, as well as those com- 
menced hereafter, the court shall, if such 
allegation as to the number and amount of 
petitioning creditors be denied by the debtor,, 
by a statement in writing to that effect, re- 
quire him to file in court forthwith a full 
list of his creditors, with their places of resi- 

2 [From 10 N. B. R. 165^ ' 
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dence and the sums due them respectively; 
and shall ascertain, upon reasenahle notice 
to the creditors, -whether one-fourth in num- 
ber and one-third'in amount thereof, as afore- 
said, have petitioned that the debtor he ad- 
judged a bankrupt But if such debtor shall, 
on the filing of the petition, admit in writing 
that the requisite number and amount of cred- 
itors have petitioned, the court, if satisfied 
that the admission was made in good faith, 
shall so adjudge, which judgment shall be 
final, and the matter proceed without further 
steps on that subject And, if it shall appear 
that such number and amount have not so 
petitioned, the court shall grant reasonable 
time, not exceeding, in cases heretofore com- 
menced, twenty days, and in cases hereafter 
commenced ten days, within which other 
creditors may join in such petition. And if, 
at the expiration of such time^ so limited, 
the number and amount shall comply with 
the rectuirements of this section, the matter 
of bankruptcy may proceed; but if, at the 
expiration of such limited time, such number 
and amount shall not answer the require- 
ments of this section, the proceedings shall 
be dismissed, and in cases hereafter com- 
menced, with costs." The 13th section of 
the act of 1874, amending the 40th section of 
the former act provides, that if, on the re- 
turn-day of tihe order to show cause, "the 
CQurt shall be satisfied that the req.uirement 
of section 39 of said act as to the number 
and amoimt of petitioning creditors has been 
complied with, or if, within the time pro- 
vided for in section 39 of this act creditors 
sufficient in number and amount shall sign 
such petition, so aa to make a total of one- 
fourth in number of the creditors and one- 
third in ajnount of the provable debts against 
the bankrupt as provided in said section, the 
court shall so adjudge, which judgment shall 
be final; otherwise, it shall dismiss the pro- 
ceedings, and in cases hereafter commenced, 
with costs."J 3 

The provision of that act in respect to all 
cases commenced since the 1st of December, 

1873, and prior to the passage of the act of 

1874, as well as those commenced after such 
passage, is (section 12) that the debtor is to 
be adjudged a bankrupt on the petition of 
one or more of his creditors, who shall con- 
stitute one-fourth at least in number of his 
creditors, and the aggregate of whose debts 
provable under the act amotmts to at least 
one-third of the debts so provable. It is sug- 
gested that this does not require that the 
petition shall show that the petitioning cred- 
itors constitute the prescribed number and 
amount; tiiat it is for the debtor to come in, 
in the first instance and assert that the 
petitioning creditors do not constitute the pre- 
scribed number and amount; and that, if he 
does not, there need be no inquiry into the 
matter. I cannot concur in this view, for 
several reasons. 

3 [Prom 10 N. B. II. 165.] 
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(1.) The reasonable construction of the pro- 
vision that the petition is to be the petition of 
one or more of the creditors, who shall con- 
stitute a given proportion, in number, of cred- 
itors, and whose provable debts shall con- 
stitute a given proportion, in amount, of 
provable debts, is, that the petition shall not 
only show that the petitioners are creditors, 
and how, and to what amount severally, but 
shall also show that they constitute a body 
who have a right to invoke relief which can 
be given only to those who do constitute 
such body. Such construction was given to 
the 39th section as it formerly read, of which 
this 12th section is an amendment; and the 
forms of petition prescribed by the supreme 
court required that the petition should con- 
tain, on its face, affiimative allegations of 
the existence of all the facts which were 
necessary prerequisites to the right to ask 
for an adjudication— such as, the residence 
or carrying on of business by the debtor in 
the proper district for the requisite period 
of time; the owing by him of debts exceed- 
ing $300; the provability of the petitioner's 
demand; the fact that the petitioner's de- 
mand exceeded ?250, and its nature and char- 
acter; and particulars showing the commis- 
sion of some act of bankruptcy specified in 
the statute. The petition must, undoubtedly, 
be such as to show, on its face, a proper case, 
on comparing it with the statute, for enter- 
ing an adjudication, if there be no appear- 
ance to it by the debtor. It cannot do this 
unless it shows, on its face, that the petition- 
ers constitute the prescribed number and 
amount 

(2.) In addition to this, the provision is, 
that "if such allegation as to the number or 
amount of petitioning creditors be denied by 
the debtor, by a statement in writing to that 
effect," the court shall require him to file a 
list of his creditors, &c. It is suggested that 
this provision is satisfied by calling on the 
debtor to assert that the petitioning creditors 
do not constitute the requisite number and 
amount But the statute says, that "such 
allegation" is to be "denied" by the debtor. 
The use of the phrase "such allegation" clear- 
ly implies that the allegation to be daiied is 
one made by the petitioning creditor, and one 
made in the petition; and it is an allegation 
"as to the number or amount of petitioning 
creditors" that is to be denied. A denial im- 
plies a conti-adiction of an assertion. The 
assertion must precede the denial. 

It is suggested that, inasmuch as the debtor 
was in default on the 13th of June, and the 
petitioning creditors were then entitled to 
have an adjudication, and the debtor has not 
appeared, the adjudication ought now to be 
made. The petition contains no allegation 
that the petitioning creditors constitute the 
prescribed number and amount. The debtor 
has not been adjudged bankrupt, and the pro- 
visions of the act of 1874 apply, therefore, to 
this case, it having been commenctid since 
the 1st of December, 1873. But, the statute 
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is very marked in requiring that the court 
shall have affirmative evidence, in the papers 
on -which it makes an adjudication, that the 
provisions of the statute, as to the numher 
■and amount of creditors petitioning, are be- 
ing complied with, and shall not necessarily 
repose on an admission by the debtor to that 
effect, much less on his failure to assert the 
contrary of -what is not alleged. Such ad- 
mission by the debtor, if made, must be made 
in writing, and then the court must be satis- 
fied that it is made in good faith. This is 
undoubtedly in order to prevent collusion, and 
because of the provision of section 9 of the 
act of 1874, that, in cases of involuntary 
bankruptcy, the bankrupt may receive a dis- 
charge, if otherwise entitled thereto, without 
paying any proportion of his debts, and with- 
out procuring the assent of any portion of his 
creditors, as a condition of his discharge, 
while, in cases of voluntary bankruptcy, no 
dischai'ge can be granted to a debtor whose 
assets are not equal to 30 per centum of the 
claims proved against his estate, upon which 
he is liable as principal debtor, without the 
assent of at least one-fourth of his creditors 
in number and one-third in value. The view 
seems to be, that, if one-fourth in number and 
one-third in value of the creditors petition in 
involuntai-y bankruptcy, they shall be regard- 
ed, under the provisions of the statute, as as- 
senting to the discharge of the bankrupt, in 
like manner as one-fourth in number and one- 
third in value assent, in voluntary bankrupt- 
cy. Again, section 13 of the act of 1874 re- 
quires, that the court must, on the return 
day of the order to show cause, be satisfied 
that the requirement as to the number and 
amount of petitioning creditors has been com- 
plied with, or must have evidence that, with- 
in the time provided for, creditors sufficient 
in number and amount have signed the peti- 
tion, so as to make a total of one-fourth in 
number and one-third in value, before it can 
make an adjudication to that effect; and that, 
otherwise, the court must dismiss the pro- 
ceedings. This imposes on the court the duty 
of dismissing the petition, unless it appears 
affinnatively that such requirement has been 
complied with, or that, within the time pro- 
vided for, the proper number and amount of 
creditors sign the petition. This, again, 
shows that a part, at least, of the evidence 
that the petition is joined in by the proper 
number and amount of creditors, must be the 
fact that creditors sufficient in number and 
amount sign the petition within the time pro- 
vided for, if it has appeared that a sufficient 
number and amount did not petition in the 
first instance. Now, it would be unreason- 
able to suppose that it was intended that the 
proper number and amount should sign the 
petition, without its appearing, in the body of 
the petition, not only that the signers were, 
by name and description, petitioners, but that 
they constituted the requisite number and 
amount; and, if these things are required in 
regard to the petition, after time is granted 



for other creditors to join in it, it is reason- 
able to hold that the statute intends that 
the requirement as to the number and amount 
of petitioning creditors is not complied with, 
in the presentation of the petition in the first 
instance, unless it appears, in the body of the 
petition, by name and description, who are 
the petitioners, and that they constitute the 
requisite number and amount, and unless the 
persons so named as petitionei-s sign the peti- 
tion. The petition "may be sufficiently veri- 
fied by the, oaths of the first five signers there- 
of, if so many there be." This means, that, 
if there are five or less signers, all must verify 
the petition by oath; but that, if there ai-e 
more than five signers, it will be sufficient if 
the first five of them so verify it. This neces- 
sai'ily implies that there may be more signers 
than those who verify the petition by oath, 
and implies, also, that those who are peti- 
! tioners must sign the petition. 

As, in the present case, the petition does 
not state that the petitioners constitute the 
requisite number and amount of creditors, it 
must be held that it appears that the requi- 
site number and amount of creditors have 
not petitioned. As the case was commenced 
before .Tune 22, 1874, an order will be entei-ed 
herein by the clerk, if the petitioning cred- 
itors desire, granting twenty days from the 
formal entry of such order, as the time with- 
in which the petition may be amended so as 
to show a compliance with the requirement 
of the statute as to the number and amount 
of petitioning creditors, and providing that, 
at the expiration of that time, or when such 
amendment shall be filed, if before the ex- 
piration of that time, the clerk shall present 
to the court all papers which shall have been 
filed herein, including those filed with a view 
to such amendment of the petition, to the end 
that the matter in bankruptcy maj'- proceed, 
or the proceedings may be dismissed, as the 
case may be. 

The only act of bankruptcy alleged in the 
petition is, that the debtor, being insolvent, 
suffered his property to be taken on legal 
process, with the intent to give a preference 
to a creditor, and to defeat the operation of 
the act. This was an act of bankruptcy when 
the petition was filed. By the act of 1874 it 
is no longer made an act of bankruptcy. The 
debtor, being insolvent, must "procure" his 
property to be taken on legal process, with 
the intent to give a preference, or to defeat 
or delay the operation of the act; and all 
the provisions of the section of the act of 1874 
which specify what are acts of bankruptcy on 
which a person can be adjudged an involun- 
tary bankrupt, are by it made applicable to 
the present case, commenced since December 
1, 1873. Therefore, if the present petition is 
to be proceeded with at all, it must, in re- 
spect to the matters alleged in it as consti- 
tuting the act of bankruptcy set forth, be 
amended by averring that the debtor "pro- 
cured" his property to be taken. An amend- 
ment to that effect will be allowed to be made 
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-within the twenty days "before provided lor. 
The provisions of the statute have "been 
carefully considered in the above observa- 
tions, because the number of the petitions in 
Involuntary bantruptcy filed in this district, 
betn-een December 1, 1S73, and June 22, 1874, 
was 346. Of this number, 98 were discon- 
tinued, and in 118 others adjudications have 
been entered. This leaves 130 in which no 
adjudication has been entered, and which 
come under the provisions of the act of 1874. 
In all of these 130, which are in the same sit- 
uation as the present case of Isaac Scull, and 
in all of them in which the petition was filed 
before June 22, 1874, and no order of adjudi- 
cation was formally filed and entered before 
June 22. 1874, the clerk will enter a like or- 
der, if either party desires it. 



Case No. 1S,669. 

SCULL V. BRIDDLB. 

[2 Wash. C. C. 150.] i 

Oircuit Court, D. Pennsylvania. April Term, 

1808. 

SnippiNG— Master— AuTHOKiTT to Sell— Action 

BT Owner to Recover— Measure 

OP Damages. 

1. In cases of extreme necessity, the master 
may, in a foreign country, sell the vessel and 
tackle to prevent the property from perishing; 
hut he cannot do this in the country where the 
owner lives. 

[Criticised in The Sarah Ann, Case No. 12,- 
342: The Tiiton, Id. 14,054; New England 
Ins. Co. V. The Sarah Ann, 13 Pet. (38 U. 
S.) 402.] 

[Cited in Bryant v. Commonwealth Ins. Co., 
30 Mass. 554.] 

2. A sale of the vessel and her tackle in Mary- 
land, at auction, by the master, who, by miscon- 
duct, had got the vessel on shore, gives no title 
to the purchaser; and in an action of trover 
and conversion, for the articles purchased, the 
measure of damages is the real value of the 
property, and not what they were sold for. 

[Cited in Indianapolis Ins. Co. v. Mason, 11 
Ind. 192.J 

This was an action of trover and conver- 
sion, brought for certain sails, rigging, 
masts, &c., which had belonged to a vessel 
of the plaintiff, wrecked on the coast of 
MaiTland; and being got on shore, the ves- 
sel and. tackle were sold at public sale, by 
the captain, upon notice, and were pur- 
chased by the defendant. The plaintiff had 
hired the vessel to the captain for seventy- 
five dollars a month, for as long a time as 
both parties should please. The captain 
took a freight to Virginia, and on his re- 
turn, by his misconduct, got her on shore; 
and having removed all these articles and 
others to the shore, sold them as above. 
There was some conti-adiction in the evi- 
dence, as to their safety, in the place to 
which the captain had removed them. 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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■ The defence was, that the" captain' had a 
legal power to sell; for which were cited, 1 
Bob. 70, 71, 127; 3 Bob. 208, 210, 217; Doug. 
219. If not so, that the defendant was lia- 
ble,, only, for wiat the property sold for. 

WASHINGTON, Circuit Justice (charging- ^ 
jury). In cases of exti^eme necessity, the 
master may sell in a foreign country, rather 
than let the property perish; but not in the 
country where his owner lives; and no case 
of the sort can, it is believed, be shown. 
Mischievous would be the consequence, if 
such doctrines were tolerated. In this case, 
there was, in fact, no necessity for the sale; 
for the captain might have got these articles 
into a place of safety, and ought to have 
done so; and informed his owner, or rather 
the owner of the vessel, of her situation; 
he, the owner, living in Philadelphia. But 
what makes this case stronger, is, that the 
master was not the servant of the plaintiff, 
but the hirer of the vessel; and of course- 
not even an implied authority can be pre- 
sumed, to warrant the exercise of so ex- 
traordinary a step, as selling this property. 
As to the damages, the real value of the 
property, and not what the defendant gave, 
must be the measure of the damages. 

Verdict for the plaintiff. 

[For hearing on motion in arrest of judg- 
ment, in which the motion was overruled, see 
Case No. 12,570.] 
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SCULL V. BRIDDLE. 

[2 Wash. C. C. 200.] i 

Circuit Court, D. Pennsylvania. April Term, 
1808. 

Practice at Law — Motion in Arrest of Jcdg- 
MENT— Misnomer— Asiendment. 

1. After bail given, and plea pleaded, the de- 
fendant cannot arrest the judgment on the 
ground of misnomer. 

2. By the provisions of the act of congress, a 
variance, which is merely matter of form, may 
be amended at any time. 

3. The proceedings were amended by the 
recognisance of bail, and the name of the de- 
fendant, in the recognisance, inserted m the 
declaration. 

Motion in arrest of judgment, because the 
writ was against Edward Briddle, and the 
declaration against Edward Biddle. The 
defendant gave special bail by the name of 
Edward Briddle. Cases cited by defendant's 
counsel: 2 Wils. 394; 3 Term R. 611. 

WASHINGTON, Circuit Justice. It was 
competent for the defendant to have pleaded 
in abatement, that he was sued by the name 
of Edward Biddle, whereas his name was 
Edward Briddle. But instead of this, he 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 
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gives bail by his right name, and pleads in 
bar of the action. The variance is mere form, 
and the act of congress, in such a case, per- 
mits the court to amend at any time. Let 
the proceedings be amended, conformably to 
the recognisance of bail. 
Motion overruled. 



Case Wo. lS,570a. 

SCUI/L V. HIGGINS. 

[Hempst. 90.] i 

Superior Court, Territory of Arkansas. Nov., 
1829. 

Contracts — Materiality of Time op Making — 
Pkactiob at Law — Arrest of Judgment. 

1. In an action on the case for failure to per- 
form a parol contract, the time of making it is 
not material, and hence, where it was alleged 
to be made on the 19th of September, 1828, to 
take effect in 40 days, and the breach of it was 
assigned to have occurred the nest day, it will 
be presumed, after verdict, that it was proven 
that the breach occurred after the expiration 
of 40 days; and it is error to arrest the judg- 
ment. 

2. The contract shows a cause of action. 

Appeal from Hempstead circuit court. 

[This was an action by Hewes Scull against 
Joseph Higgins.] 

Before JOHNSON, ESKEIDGE3, BATES, 
and TRlilBLE, JJ. " 

OPINION OF THE COURT. This was an 
action on the ease, brought by Scull for the 
breach of a parol contract to deliver a keel 
boat The declaration charged, that on the 
19th day of September, 1828, the defendant, 
in consideration, etc., promised to deliver the 
. said boat 40 days from the date, and assigns 
for breach, that the defendant, on the 20th 
day of September, sold the said boat to Ea- 
felle and Notrebe. The suit was brought on 
the 20th of September, 1828, the day after the 
contract is charged to have been made. A 
trial Avas had, and the jury found for Scull, 
and a motion to arrest the judgment was sus- 
tained, from which the plaintife took an ap- 
peal. The errors assigned for arresting the 
judgment, were: (1) There was no cause of 
action; (2) the action was premature; (3) 
there is no sufficient breach. The second ob- 
jection was mostly relied on in the argument, 
namely, that the action was premature. The 
contract was laid to be on the 19th of Sep- 
tember, 1828, to take effect 40 days thereafter, 
and were tliis an action on a specialty, the 
objection would be valid; but in this form of 
action the time is not material, and the plain- 
tiff might, .ind we are bound to presume did, 
prove the contract to have been made at a 
prior date to the day laid, and that the time 
given to deliver the boat had expired. 1 Chit. 
288. This is equally apphcable to the third 
objection, since we will presume that a suffi- 
cient breach had been proven on the trial. As 

1 [Reported by Samuel H. Hempstead, Esq.] 
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to the first objection, that there was no cause 
of action, we think there was a cause of ac- 
tion, and the damages which the plaintiff sus- 
tained by reason of a breach, a proper subject 
of inquiry by the jury. Reversed. 



Case No. IS, 6 70b. 

SCULL V. KUYKBNDALL. 

[Hempst. 9.] i 

Superior Court, Territory of Arkansas. June, 
1821. 

Writs— Capias— Error— Correct Alias. 

A suit should not be dismissed because a 
capias not served was erroneous when an alias 
capias executed on the defendant is correct, as 
the court should not look beyond the last writ. 

Error to Arkansas circuit court, 
[This was an action by Hewes Scull against 
Joseph Kuykendall.] 
Before JOHNSON and SCOTT, JJ. 

OPINION OP THE COURT. The court 
below dismissed this suit because there was 
an error in the original writ, although it was 
not served, but an alias had been regularly 
obtained and served on the defendant. We 
can see no reason for dismissing the suit for 
an error in a writ which was never served. 
It can only be considered as a clerical mis- 
prision, by which the defendant " could not 
possibly be prejudiced. The alias capias 
which was served on the defendant is in 
every respect correct, and the court ought 
not to have looked beyond it Reversed. 

Case 3Sro. lS,670e. 

SCULL V. ROANE, 

[Hempst 103.] i 

Superior Court, Territory of Arkansas. Jan., 
1831. 

Appeal — Bad Count ix Declaration — ^Evidence 
—Notes— "When Patable. 

1. Where there is a good and bad count in a 
declaration, and it appears that the evidence 
was applied solely to the bad count, the judg- 
ment must be reversed. 

2. Where a note was payable when E. shall 
settle her accounts with S., held, that S. was 
bound to coerce a settlement by suit or other- 
wise, and that the cause of action accrued to 
the payee after the lapse of one year, that be- 
ing a reasonable time. 

Appeal from Arkansas circuit court 
[This was an action by Hewes Scull agamst 
Samuel C. Koane.J 
Before JOHNSON and ESKRIDGE, JJ. 

ESKRIDGE, J. TTiis is an action of as- 
sumpsit, brought by tbe appellee against the 
appellant. The declaration contains three 
coxmts. The first, upon a note for the payment 
of money. In the following words: "Due Sam- 
uel C. Roane, .¥160.05, value received. N. B. 
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£21 Fed. Cas. page 895] 

This note to be paid when Mi-s. Sarah Embree 
shall settle her accounts with H. Scull. March 
7, 1828. (Signed) H. Scull." The second 
^ount is lor money advanced and paid to the 
defendant; and the third count is for money 
assumed and paid at the request of defendant. 
The only breach contained in the declaration, 
is in the follownig words: "Yet the said plain- 
tiff saith he has often requested the defend- 
ant to pay and discharge the above demanded 
sum of $160.05, namely, at the Port of Arkan- 
sas, on tJie 17th of January, 1829, before the 
issuing of this writ; but the said defendant has 
hitherto wholly refused to pay the said sum 
of .'5160.05 to the plaintiff." To each of these 
counts the defendant, in, the court below, filed 
a general demurrer, which was overruled, and 
he tlien plead the general issue upon which 
the cause was tried, and judgment rendered 
in favor of the plaintiff; from which Scull has 
appealed to this court. 

The first point relied on for reversing the 
judgment is, that the breach assigned in the 
whole declaration is applicable by its terms to 
the last count only. This, we think, must be 
conceded. It results, therefore, that the first 
two counts being without any breach, must be 
considered as totally defective. But the last 
count, containing the requisite breach, is a good 
and valid count; and although at common 
law where the declaration contains a faulty 
and defective count, and a general verdict with 
entire damages is gi-ven, the judgment will be 
arrested or reversed on a writ of error or ap- 
peaL Yet this principle of the common law is 
changed. Geyer, Dig. p. 260, § 47. Our stat- 
ute provides, "That where there are several 
counts in a declaration, one or more of which 
are faulty, and entire damages given, the ver- 
dict shall be good; but the defendant may ap- 
ply to the court to instruct the jury to disre- 
gard such count or counts as are faulty." 

But the counsel for the appellant contends, 
that as it appears by the bill of exceptions that 
the only evidence offered at the trial was the 
note declared upon in the first count, and as the 
first count is fatally defective, the judgment 
given in this case must be reversed, not with- 
standing the declaration contains one good 
count. It is weU settled, that the plamtiff in 
an action lilie the present may elect the count 
on which he will give the note in evidence. 
Tuttle V. Mayo, 7 Johns. 132; Burdick v. 
<ireen, IS Johns. 14. Had the appellee in the 
case now under consideration, elected to give 
the note in evidence under the last count in 
the declaration, it was entirely competent for 
him to have done so, and the judgment in that 
event, as well by the decisions referred to as 
by our statute, would have been valid; but 
instead of this, the whole evidence was ap- 
plied to a fauliy and defective count, and the 
judgment, on that account, must be reversed. 
Another question has been made and argued 
in this case, and as it may arise again in the 
court below, It may not be improper to express 
our opinion. It grows out of the instructions 
given to the jury. The judge of tiiat court in- 
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structed the jury, "that from the face of the 
note declared upon, the defendant was bound 
to have coerced a settlement of his accoimts 
against Mrs. Embree by suit or otherwise, and 
tha t from the lapse of time from the date of 
the note, to the commencement of the suit, the 
defendant should be- liable for the amount of 
the note." We think the instructions given 
were in accordance with the law. By a ref- 
erence to the note, it will be seen, that it was 
made payable "when Mrs. Embree shall settle 
her accounts with H. Scull," the obligor hi the 
note. It will hardly be contended that the 
note would never become due, upon the refusal 
of Mrs. Embree to make the settlement. This 
could not have been the intention of the par- 
ties, and contracts are to be so construed as 
to effectuate their intention. It was manifest- 
ly the intention of the parties, that Scull should 
be allowed a reasonable time to make a settle- 
ment of his accounts with the person named, 
and after that period his Uability on the note 
would arise. To permit Scull to take advan- 
tage of his own neglect in failing to coerce a 
settlement of his accounts in a reasonable time 
would violate every principle of justice. This 
court accords in opinion with the court below, 
that after the lapse of one year a cause of ac- 
tion accrued to the appellee upon the note de- 
scribed. 
Judgment reversed. 



Case No. 13,571. 

SCULLY V. The GREAT REPUBLIC. 

[1 Sawy. 31.] i 

District Court, D, California. Feb. 8, 1870. 

Seambx — Failure to Join Ship — Bight to be 
Reinstated— Wages— FoRFEiTOKE. 

Where a seaman fails by his own fault to re- 
join the ship at an intermediate port, at which 
she has touched in the course of the voyage, 
and she sails away ^vithout him, the master is 
not hound to reinstate him upon the return of 
the vessel to the same port in the course of her 
voyage. 

[Cited in The Bricson, Case No. 4,510.] 

[This was a libel for wages by Thomas 
Scully against the steamer Great Republic] 

Sullivan & Ellsworth, for libellant. 
Cutler McAllister, for claimant. 

HOFFMAJSr, District Judge. The above 
vessel is one of the line of mail steamers 
plying between this port and Hongkong, in 
China, touching at the port of Yokohama, 
both on the outward and return voyages. 

The libellant shipped at this port for the 
round voyage, as assistant in the steward's 
department. The vessel arrived at Yoko- 
hama on the twenty-seventh April, 1869, and 
on the twenty-ninth the libellant went on 
shore by permission, as he says, of the stew- 



1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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ai'd. By some accident not clearly explain- 
ed, but probably owing to an indulgence in 
liquor, he did not return to the landing^ until 
after the vessel had sailed. 

He therefore remained at Yokohama until 
the vessel, having made her voyage to Hong- 
kong, touched at Yokohama on her return. 
The libellant thereupon went on board and 
claimed to be received again into the serv- 
ice. This the master declined, and took him, 
with another person similarly situated, be- 
fore the consul. The latter, on hearing the 
circumstances, decided that the men were 
deserters and forfeited their wages and all 
right to be reinstated in their positions, and 
an entry to that effect was made on the ar- 
ticles. 

The libellant still continued his importuni- 
ties to be received on board, and the mas- 
ter consented to allow him to resume his po- 
sition, but on condition that he would relin- 
quish all claim upon the ship for his past or 
future services until the end of the voyage. 
The libellant declined to accede to these con- 
ditions, and went on shore, where he re- 
mained about a month, when he succeeded in 
obtaining leave to work his passage to this 
port on board the Japan. 

He now claims his wages up to the time he 
first left the vessel, his expenses at Yoko- 
hama from the time he oJBfered his services 
to the master, and his wages from that time 
until his arrival at this port. 

In arriving at a determination as to the 
rights of the seaman and the duties of the 
master under these circumstances, I have not 
thought it material to decide whether the 
libellant left the ship in the first instance 
with or without permission. Assuming that 
he had leave to go ashore, that leave was 
necessarily restricted to a short absence, and 
subject to the paramount duty of returning 
before the vessel sailed. 

The nature of the service in which the 
vessel was engaged required punctuality and 
despatch. Her days of departure and arrival 
were announced in a schedule published in 
advance, and it was the duty of every sea- 
man, or even passenger, who might desire 
to go ashore, to ascertain the hour at which 
she would sail, and to be punctual in return- 
ing to the ship. As the libellant neglected 
this duty, his fault is as great as if he had 
originally gone ashore without permission. 
But his absence, though culpable, did not 
amount to a desertion. There is no reason j 
to believe that he left the ship animo dere- 
linquendi, or with the intention of finally 
quitting the service. His clothes were left 
on board, and he endeavored, though too late, 
to rejoin her. 

Neither does it appear that any entry on 
the log book was made, such as is necessary 
to fix upon him the consequences of a statu- 
tory desertion. As therefore the seaman did 
not commit the offense, or incur the peniilties 
of a desertion, the only question to be con- 
sidered is whether he had a right, under the 



circumstances, to require the master to rein- 
state him on the return of the vessel to Yoko- 
hama. 

The duty of the master to receive on boards 
and to condone the offense of a repentant 
seaman, is enjoined "by the earlier maritime' 
codes, and enforced by numerous judgments- 
of modem admiralty tribunals. 

He is entitled to be received on boai-d even 
after an intentional desertion if he tenders 
amends at a proper time and manner, and 
before another person has been employed in 
his stead; unless his prior conduct has been 
so flagrantly wrong as to justify his dis- 
charge. As observed by Judge Peters, "pub- 
lic policy and private justice, as it is fit they 
should, here move together." Whitton v. The 
Commerce [Case No. 17,604]; Lois d'Oleron, 
art. 1^; Laws Wisbuy. art. 25; Cioutman v. 
Tunison [Case No. 2,907]; Curtis, Merch. 
Seam. p. 132. 

It does not appear in this case that any one 
had been employed in the place of the libel- 
lant. 

It may, however, be presumed that if the 
service for which he was engaged was neces- 
sary to the ship, the master, who could have 
had no certain assurance of finding him at 
Yokohama on his retm-n, would naturally 
have provided for its performance by the em- 
ployment of a substitute. 

It is not contended that he had been guilty of 
any previous offense, such as would have jus- 
tified his discharge. The question then is, was 
his offer to return to duty and his tender of 
amends made under such circumstances as im- 
posed on the master the obligation of receiving 
him back? Hongkong is distant from Yoko- 
hama some sixteen hundred miles. The ves- 
sel had performed this voyage and returned to 
yokohama— in all thirty-two hundred miles- 
while the libellant, by his own fault, was not 
on board. The usual duration of the round 
voyage for which he shipped is two and a half 
months. The time that elapsed from her de- 
parture from Yokohama until her return was 
thirty days. The libellant had thus been out 
of the service for considerably more than one 
third of the whole period for which he ship- 
ped. 

And this failure to perform so important a 
part of the duties for which he contracted was 
caused by his own tault. When he committed 
that fault he knew that its inevitable conse- 
quence was to deprive him of the ability to 
perform his contract during nearly one half 
of the term of his service. 

If he had been a mate, or an engineer, or 
even a cook or a fireman, the loss of his serv- 
ices might have occasioned great inconven- 
ience, or even peril to the ship. In such case, 
if the master had, as would have been indis- 
pensably necessary, employed another person 
in his stead, he would have been without the 
pretense of right to be received on board. The 
circumstance that it is not proved that another 
was so employed, ought not, in my judgment, 
to impair the master's right to treat the con- 
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tract as broken, and himself as discharged from 
its obligations. 

If the master was bound to receive the libel- 
laut bacli after an interval of thirty days, and 
■when a voyage of 3,200 miles had, in the mean- 
time, been performed, Tvhen should this obli- 
gation be deemed at an end— at the expiration 
of six months, or as might occur in the case of 
a whaling vessel, at the end of a year? 

Pothier in his treatise, de" Louage Matelots, p. 
174 (cited in Curtis, Kerch. Seam. p. 135, in 
note), considers that when the mariner, by an 
accident or vis major, such as sickness, 'is pre- 
vented from fulfilling his obligations, and from 
going in the ship for which he has been hired, 
although he incurs no penalties, yet the master 
may claim to be discharged from the hiring of 
services which the mariner has not been able 
to render, and to demand the restitution of his 
advances. 

But where the seaman has been prevented 
from embarking by his own fault, as by an 
arrest for a crime which he has committed, 
then the breach of his obligation being the con- 
sequence of his own act and f^ult, he would 
be liable to damages— as, for example, if the 
master had given higher wages to one hired in 
his place— notwithstanding the fact that his 
absence not being voluntary, would not sub- 
ject him to the penalties of desertion. 

Although Pothier does not in this passage 
directly treat of the right of the seaman, who, 
by his own fault, fails to rejoin the ship, to be 
reinstated on subsequent repentance and offer 
of amends, yet it may clearly be inferred 
that, in his opinion, the effect of a failure on 
the part of the mariner to render himself on 
board the ship, in consequence of which she 
departs without him, is to discharge the master 
from the obligations of the contract, and this 
whether the failure be caused by vis major, or 
by the seaman's fault. He certainly does not 
intimate that in the latter case, the seaman 
has a right to demand to be received on board 
at any subsequent period of the voyage and 
wherever he may find the ship. 

On grounds of policy, also, this privilege 
should not be accorded. 

The degree to which, in cases of this kind, 
the conduct of the seaman is the result of vo- 
lition or design, it is not easy always to de- 
termine. In some instances, his failure to re- 
join his ship may be caused by mere accident. 

In others, It may arise from a reckless in- 
difference to, or contempt of, his duty, nearly 
allied to a willful intention to violate ' it— as 
when, by indulgence in drink, he has incapaci- 
tated himself from reaching the place of em- 
barkation. 

JSven where he has determined to be left 
behind he can readily, by arrivmg just in time 
to be too late, give to his fault the appearance 
of accident or unpremeditated neglect. If in 
such cases his right to be reinstated at any 
subsequent period be recognized whenever the 
master is tumble to show a voluntary deser- 
tion, or that he has employed another person 
in his place, an encouragement would be held 
21FED.CAS. — 57 



out to the mariner to avoid the performance 
of his duty for perhaps the most important 
or the most arduous part of the voyage, witli 
the assurance that when the vessel touches 
again at the port he must be received on board 
with rights unimpau*ed, except as to the wages 
which he would have earned during his ab-« 
sence, and as to such other charge as may 
indemnify the ship for the damage his absence ' 
has caused. 

A fault of this kind on the part of a mate 
or engineer would justly be regarded as a 
grave offense. 

1 thinlc the seaman's conduct should be view- 
ed in the same light, and he should be ap- 
prised ttiat when he commits it and the vessel 
leaves port without him, his contract is broken 
—his rights under it lost and his connection 
with the vessel severed, except at the master's 
discretion. 

1 have treated this case more at length than 
its difficulty demanded, because it was inti- 
mated at the hearing that the masters and 
owners of the steamers of this line desired to- 
be informed what their rights and duties are 
in cases like the present, which are said to be 
not infrequent. 

Under the proofs in this case the libellant 
has not incurred the penalties of desertion. He 
is therefore entitled to receive the wages earn- 
ed by him up to the time he left the vessel, no 
evidence having been offered to show any spe- 
cial damage to the ship caused by the loss of 
his services. 



SCUPPS V. CAMPBELL. See Case No. 12,- 
562. 



Case Wo. 12,572. 

The SEA BIRD. 

[Cited in The Alpena, 8 Fed. 280. Nowhere 
reported; opinion not now accessible.] 



Case Wo. 12,572a. 

The SEA BREEZE. 

[2 Hasfc. 510.3 ^ 

District Court, D. Maine. July, 1881. 

Towage — Damage to Tow— Lookout — Ddtx of; 
Tow— Collision- MoTUAL Fault. 

1. A tug with a tow is in fault from attempt- 
ing a dangerous course when a safe one is 
equally convei^ient, • 

2. The master of a tug, when aware of dan- 
ger to the tow, is not excused' by calling to the 
master of the tow to change her course; but, if 
possible, is required to promptly change the 
course of the tug under full head of steam to 
thereby avoid the threatened peril of the tow. 

3. A tug with a tow is required to have a 
lookout beside the master, acting as pilot in the 
wheelhouse and at the wneeL 

. 4. The master of the tow is required to follow 
the guidance of the tug; and, when directed to 
follow in the wake of the tug, is in fault in not 

1 [Reported by Thomas Hawes Haskell, Esq.,, 
and here reprinted by permission.] " 
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havinff a lookout forward, charged witli the 
duty to observe whether the tow does so fol- 
low. 

5. In cases of collision, when hoth vessels are 
in fault, the damages are divided. 

In admiralty. Libel in rem by the owners 
of the schooner Sea Breeze against the steam 
tug Ellen, to recover the value of the schoon- 
er, sunk in Saco river from the alleged fault 
of the tug while having her in tow. The own- 
ers of the tug filed their claim and answer 
and denied all fault on the part of the tug, 
but alleged the disaster oecm-red from the ! 
fault of the master of the schooner, in not fol- I 
lowing in the -wake of the tug as he was di- ', 
rected to do. ! 

Geo. F. Holmes, A. A. Strout, and J. C. { 
Dodge, for libelants. ! 

Hanno W. Gage, Wilbm- F. Lunt, and S. 0. 
Strout, for claimants. 

FOX, District Judge. This schooner was 
sunk in the Saco river, whilst in tow of the 
tug, by reason of striking against the gov- 
ernment pier on the evening of April 10th; 
and this libel is prosecuted for the recovery 
of the value of the schooner. The accident 
occuixed about eight o'clock; the tide was 
nearly full with about a foot freshet; the 
evening was clear, the moon shining. It is 
not claimed by either party that the accident 
was inevitable; and it is manifest that one 
or both parties were in fault. The schooner is 
1-42 tons burden, was loaded with coal, con- 
signed to York Manufacturing Company, to 
be delivered at Island wharf, Saco. She ar- 
rived April 9th, at Wood Island, and came to 
anchor there about a mile distant from the 
bar at the mouth of the Saco river. The tug 
that evening attempted to take her over the 
bar, but did not succeed, and the schooner 
was taken to her anchorage. The next even- 
ing, about six, the tug retm-ned, and her mas- 
ter, having measured, reported the schooner 
was drawing eleven feet and four inches; he 
again took her in tow and proceeded toward 
the bar. The master of the schooner says 
she in fact then drew but eleven feet two 
inches; but this discrepancy is not very mate- 
rial. The schooner was fastened to the tug 
by a hawser or tow line of about thirty fath- 
oms, and the captain of the tug informed the 
master of the schooner that, after they were 
over the bar, he would set a light on the flag 
staff of the tug for the schooner to steer by, 
which was done. Having crossed the bar 
without difficulty, they proceeded up river at 
the rate of about four knots per houi-. The 
distance from the mouth of the river to Saco 
is seven or eight miles. The river is very cur- 
cuitous and variable, sometimes quite narrow 
and then again, in a short distance, it doubles 
its width. The channel also varies very much, 
being sometimes on the Saco shore, and in a 
short distance, crossing to the Biddeford side. 
The main channel ordinarily is from 150 to 
200 feet wide, and has at high tide a depth 



of twenty-five feet or more. The pier on 
which the schooner struck is on the Saco side, 
about a mile below that village, and was built 
by the government upon a point of ro^s 
which projected into the river. The pier is 
made of logs, is about ten or twelve feet in 
width at the end, and extends into the river 
sixty-five or seventy feet from the shore. 
From the end of the pier to the Biddeford 
shore is a little more than 400 feet Just 
above the pier, the river makes a quick turn 
to the eastward, widening to the extent of 
700 feet. Nearly in the middle of the river, 
above the pier, is a spit which projects down 
river in the durection of the pier; but at the 
time of the accident, there was a depth of at 
least twelve feet of water in all directions 
for a distance of more than 200 feet from the 
pier, and there was no part of the spit over 
which the tug at the time could not have pass- 
ed without difliculty. This pier had fallen 
into decay, was covered by water, with the 
exception of a small part of its shore end, 
which, as one of the witnesses described it, 
appeared at that time like a raft of logs. The 
]naster of the tug had, for many years, been 
sailing upon the river, and was well acquaint- 
ed with it; none of those on board the schoon- 
er had ever before been on the Saco. Shortly 
after passing the stone wharf, which is on the 
Biddeford side down river about 1,000 feet 
distant from the pier, the channel makes a 
sharp turn across the river, close to the pier, 
and so continues its course up river, well into 
the eastern bend, setting over toward the 
Saco shore, between the spit and river bank. 
On this occasion, the tug and schooner were 
near to the stone wharf, and the tug then \m- 
dertook to cross in the channel over by the 
pier. The master says he slowed down to 
two and one-half miles per hour after he had 
completed his turn from the stone wharf, 
and he steadied his wheel, and, as he look- 
ed behind from his wheel house, he saw 
the schooner, instead of following the tug, 
first swing to port, and soon after, on looking 
from the side window, he found she was 
swinging fast to starboard; that at this time 
he had passed the end of the pier, at a dis- 
tance of fiftj'-seven feet; that, finding the 
schooner did not follow the tug, he cried out 
to those on board the schooner to starboard; 
but the order was not obeyed, and the schoon- 
er struck almost immediately against the pier; 
that he did nothing to prevent her striking, 
after he found the schooner was in danger, 
as it would have been of no avail. It is 
claimed that, under these circumstances, the 
tug was in fault in various particulars, for 
which she should be held chargeable for the 
damages. 

1. It is said that the tug was too close into 
the pier; that knowing the pier was there 
submerged, and its dangerous proximity, it 
was the duty of the tug to have passed the 
pier at a greater distance, and by not so do- 
ing her master is chargeable with negligence. 
The master of the tug says that ordinarily he 
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passed about thirty feet distant from the pier, 
but that on this occasion he was fifty-seven 
feet off; and there is testimony from experts 
that it was customary to pass within thirty 
feet of the pier. It is merely matter of opin- 
ion, of the master of the tag, how far off he 
was when he passed tlie pier; he is an owner 
of a portion of the tug, and personally ac- 
countable for his neglect^ is deeply interested 
in this controversy, and his judgment, there- 
fore, must be received with great allowance, 
under the circumstances. He is contradicted 
by the master of the schooner, who says, that 
the schooner followed the tug, which passed 
in safety, but could not have been fifty-seven 
feet off, for, if she had been, the schooner, 
although somewhat wider than the tag, would 
have gone thirty or forty feet outside of the 
pier. The result shows, I think, that the 
master is in error as- to how far he passed 
from the pier, and ttiat, in all probability, he 
was not more than some twehty feet off, in- 
stead of fifty-seven, as he would have us be- 
lieve. There was no occasion for the tug 
to pass even within fifty-seven feet of the 
pier; as it drew but seven or eight feet of 
water, it could have gone up into the upper 
end of the spit, If necessary, in mailing the 
turn, and could certainly have found no diffi- 
culty in giving the pier a berth of one hundred 
fifty feet, instead of fif^r-seven, if the master 
had chosen so to do, as the chaxmel was at 
least twelve feet deep for over two hundred 
feet from the pier. The tug, therefore, was 
under no necessity of taking a course so near 
the pier as to expose the schooner to danger. 
It could with equal safety have gone much 
farther off, and thereby ensured a safe eomrse 
for the tug; it not having done so, was guilty 
of negligence and want of care, and must, 
therefore, be held chargeable for the damages 
resulting therefrom; having chosen a path of 
peril and danger when one of safety was at 
hand, it must abide the consequences. It is 
said that, in the opinion of experts, it was 
safe to nm within twenty or thirty feet of the 
pier, and that this had been usual and cus- 
tomary. The answer to this suggestion is, 
that these parties may have reason to con- 
gratulate themselves on their good fortune in so 
passing without injury; but the result affords 
no justification for attempting a dangerous 
course, when a safe one is equally convenient. 
2. In another respect, I hold the tug was in 
great fault. The master of the tug admits that 
some short time prior to the accident, about 
one-fourth of a minute as he says, he perceiv- 
ed that the schooner was setting over towards 
the pier, and gave orders to her, to starboard. 
Those on board the schooner had no knowl- 
edge that the pier was there, or that they 
were in danger; but the master of the tug, 
from his long experience upon the Saco, must 
have been fully conscious of her peril; about 
all that he did to avert it was a simple order 
to the schooner to change her helm. The 
tug was at a slow speed; it had sufficient 
room in any direction to wilhdi'aw the schoon- 



; er from her threatened peril, but nothing was 
done by the master of the tug in this behalf. 
If he had put on full steam and swung his 
boat sharply to port, he would, in all proba- 
bility, have controlled the direction of the 
schooner and prevented the accident. It -was 
certainly a very great error on his part not to 
have made the attempt. 

3. There was no lookout on the tug; her 
crew consisted of her master, engineer and a 
boy. The engineer, of course, was below, and 
his attention was ^ven to his engine. What 
duties the boy discharged are not shown; but 
it is not claimed that he acted as a lookout. The 
master was in the wheel-house, acting as pUot, 
wheelsman, and a lookout, as far forth as was 
practicable; but it is manifest that one man 
could not discharge all these duties; he could 
not, at the same moment, properly attend to 
the steering of the tug, giving directions to 
the engineer, and discover all that could be 
seen by him, if he had been on duty merely 
as a lookout. It is not improbable that, if bis 
sole attention had been given to this duty, he 
would have found that he was much nearer 
the bank than he intended to be, and could 
have seen that the schooner did not follow 
the course of the tug, and thus the injury 
would have been prevented. In the evening, 
although it may be moonlight, one is apt upon 
a river to be deceived as to distance by the 
mist and the shadows of the trees on the river 
bank; and prudence required that there should 
be some person on board the tug, other than 
the wheelsman, to attend to the duties of a 
lookout. 

4. In other respects, it is claimed that the 
tug was in fault; but it is imnecessary for 
the court here to pass upon these, as, for the 
causes above detailed, the tug is held account- 
able. 

5. It remains to be determined whether the 
schooner was also negUgent; for, if she was 
in fault, the damages must be divided. The 
master of the schooner was at the helm at 
the time, and had been there for nearly an 
hour; his orders from the tug were to follow 
the light; and "it was the duty of the schoon- 
er to follow the guidance of the tug, ta keep 
as far as possible in her wake, and to conform 
to her directions." In my opinion, the schoon- 
er failed to comply with these requirements. 
It is shown that, after crossing the bar, there 
is a narrow passage of only seventy-five feet 
between some small islands, and that, when 
going through this passage, the master of the 
schooner, instead of following the light of the 
tug, attempted to cut across her course, there- 
by exposing the schooner to the danger of run- 
ning ashore, which was only prevented by 
obeying an order from the tug to change her 
course. The master of the schooner says that^ ' 
after they passed the stone wharf, he followed 
the light of the tug as near as practicable. 
This is denied by the master of the tug, who 
swears that he first saw the schooner over on 
his port side, and then swinging quickly to 
starboard, and that she went so far to star- 
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board, that he saw from the tug the port side 
of the schooner. The master of the schooner 
is also a part owner, and testifies under an 
equal interest with the master of the tug, and 
the court, therefore, must examine the testi- 
mony from other sources for corroboration of 
the witness. Bennett, one of the crew of the 
schooner, was sent forward by the master to 
keep a lookout for logs and ice, and he testi- 
fies that the schooner followed in the wake 
of the tug as near as he could judge; his at- 
tention does not appear to have been called 
to the course of the schooner; he had no or- 
ders to observe her course and notice whether 
she followed the wake of the tug, and the 
court does not find any very decided coiTobora- 
tioh of the master's statement, either in his 
testimony or that of Frank B. Douty, who 
had but little idea of the com'se of the schoon- 
er, as he was not aware that they came up on 
the western shore, and did not notice that the 
tug had slackened her speed. Various wit- 
nesses of intelligence and respectability have 
been called, who testify to declarations made 
at various times by the master of the schoon- 
er, which, if made by him, are quite inconsist- 
ent with his evidence. The court cannot doubt 
that the substance of these statements is fair- 
ly represented. Taking all this testimony as 
to the declarations of the master, all of which 
are denied by him, it would appear that, for 
some time after the accident, he made no 
claim against the tug, did not charge her as 
being in tavlt by keeping too near the pier, 
but he rather acknowledged that he did not 
follow the tug, but attempted to cut across 
her course. The court is well aware that, in 
admiralty causes, the admissions of the crews 
of the respective vessels are not of the most 
satisfactory and reliable nature; but, in the 
present instance, they are shown to have been 
made by an intelligent ship-master, who was 
alsp a part owner of his vessel; and they re- 
late to his own conduct at the time of the dis- 
aster. Under the circumstances, there being 
this conflict in the testimony of the masters 
of the respective vessels, the evidence of the 
master of the tug, that the schooner did not 
follow the tug, is sustained by the admissions 
of the master of the schooner, so tint, on this 
branch of the case, the balance of testimony 
is against the schooner, and I, therefore, find 
that, by the neglect of her master to follow 
the tug, he also contributed to the disaster. 

6. In another respect, the schooner was in 
fault. Bennett was put on the lookout with 
directions to watch the logs and ice, but no 
instructions were given him to attend to the 
vessel's course, and see that she followed the 
tug, and to notify the master if he failed to 
keep her on her proper course. If Bennett 
had been directed so to act as lookout, such 
would have been his duty; his attention would 
have been called to the course of the tug, and 
the necessity of following it: and, in case of 
any failure so to do, he should at once have 
informed the wheelsman, who would put her 
on her true course. In the opinion of the 



court, a suitable lookout, attentive to his du- 
ties, would have prevented the disaster. 
Both parties in fault. Damages divided. 



SEABRING CWARD v.). See Case No. 17,- 
160. 
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Case l^o, 1S,573. 

In re SEABURY. 

[10 N. B. R. (1874) 90.] i 

District Court, D. New Jersey. 

Bankruptcy — Dischakge — Objections bt Cbbdit- 
OK — Appeakance — Specifications. 

1. An appearance for a creditor in opposition 
to the discharge of a bankrupt, entered on an 
adjourned day of the hearing on the order to 
show cause, after several adjournments have 
been had, is not too late. 

[Cited in Re Houghton, Case No. G,730.] 

2. An appearance is sufficient if entered on 
the clerk's docket on that day, but, under gen- 
eral order 24, written specifications must be 
filed within ten days thereafter, to entitle such 
creditor to be heard. 

In bankruptcy. 

Frederick Kingman, for bankrupt. 
James Buchanan, for creditors. 

NIXON, District Judge. The case is brief- 
ly this: A voluntary petition in bankruptcy 
was filed by James M. Seabury, Jr., October 
8, 1873, upon which he was adjudged a bank- 
rupt on October ISth. On the 6th day of 
January following, a petition for his final dis- 
charge was presented to the court, on which 
the usual order was made that his creditors 
should show cause, before the court, on the 
3d day of February, why the prayer of his 
petition should not be granted. On the re- 
turn day of the order it appeared that the 
bankrupt's oath of conformity had not been 
taken, that the register had filed no certifi- 
cate, that the assignee had not made return 
that there were no assets. As these were all 
essential prerequisites to the discharge, the 
last being a jmlsdictional fact enabling tlie 
bankrupt to make his application for a dis- 
charge before six months, and after sixty 
days from the date of the adjudication, the 
case was continued on application of the 
counsel of the banknipt, to February 17th. 
On that day, the papers being still wanting, 
another adjournment was had until February 
24th, on a like appUcation, and a peremptory 
rule was taken on the assignee,, to make and 
file his report on or before that date, certify- 
ing whether any assets of the bankrupt had 
come into his hands for distribution. The 
oath of conformity, the register's certificate 
of conformity, and the assignee's return to 
the rule of no assets, were all filed on the 
24th. The case had been placed on the calen- 
dar for that day, and when called, and be- 

1 [Reprinted by permission.] 
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fore any motion had been made, the clerk 
presented to the court a letter from Judge 
Buchanan, stating that he desired to oppose 
the discharge as counsel for opposing credit- 
oi-s, that he was confined to his bed by sick- 
ness, and asking for a postponement until he 
was able to attend the hearing. The reasons 
being deemed sufficient, an adjoturnment was 
ordered by the court, and, in consequence of 
the continuing illness of counsel of the -op- 
posing creditors, the hearing was postponed 
from time to time to March 31, when Mr. Bu- 
chanan being in court, and the case called, 
the counsel for the bankrupt made the usual 
motion for the bankrupt's discharge, limiting 
his application, however, to the debts con- 
tracted prior to January 1, 1869. The counsel 
for the opposing creditors interposed a ver- 
bal objection to the jurisdiction of the court, 
and moved to dismiss the proceedings on the 
ground that the court had refused the dis- 
charge of the bankrupt in previous proceed- 
ings upon specifications filed under the 29th 
section of the act, and going to the merits of 
the case, and that there was no authority 
conferred on the court by the bankrupt law, 
on any new proceedings, to grant a discharge. 
The motion was opposed by the counsel of 
the bankrupt, alleging that the court could 
take no notice of any motion in the case 
made by Mr. Buchanan, because, Ist, no ap- 
pearance had been entered in behalf of any 
opposing creditor; 2d, no entry had been 
made upon the clerk's docket of any opposi- 
tion to the discharge; and, 3d, no specifications 
had been filed against the discharge, and that 
It was too late for the com-t to authorize these 
necessary aflarmative tUings to be done. The 
counsel for the bankrupt expressing a desire 
for time to submit his views on the ques- 
tions presented, and the counsel on behalf of 
the opposing creditors acceding thereto, the 
court directed the clerk to enter an adjourn- 
ment of all proceedings for two weeks. On 
the adjourned day the parties were heard 
upon these questions alone, and, as the court 
desired time for consideration, another order 
was made continuing the proceedings imtil 
to-day. 

I have given attention to the case because 
it involves matter of correct practice under 
the act [of 1867, 14 Stat 517], and the gen- 
eral orders in bankruptcy, and I am quite sat- 
isfied that the counsel for the bankrupt is 
right In his three propositions. There should 
be an appearance, an entry of the same on 
the clerk's docket, and specifications put on 
file, within the prescribed time. The 24th 
general order requires that the creditor op- 
posing the application of the banltrupt for his 
discharge, shall enter his appearance in op- 
position thereto on the day when the cred- 
itors are summoned to show cause. The 3d 
general order specifies how this appearance 
Is effected. So far as the attorney and coun- 
sellor is concerned, it may be verbally or in 
writing. But it is not completed until the 
clerk enters his name and place of business 



upon the docket, with the date of the entry. 
Until this is done the creditor has no stand- 
ing in court, and cannot be heard in opposi- 
tion to the discharge. When it is done within 
the time required by the law, then, under the 
24th rule, he has ten days only in which to 
file his specifications against the discharge, 
unless the time shall be enlarged by order 
of the court. And the position of the coun- 
sel in behalf of the opposing creditors, that it 
is not necessary to file any specifications in 
opposition to the discharge, except those 
enumerated in the 29th section of the act, is 
not maintainable. All grounds against the 
discharge, to be relied upon by opposing cred- 
itors—except those that appear upon the face 
of the proceedings, which the court is boimd 
to notice even where no creditors oppose— 
must be assigned in writing as specifications. 
In short, the act clearly contemplates a suit 
arising in the course of the bankruptcy pro- 
ceedings in which there should be an appear- 
ance entered and specifications filed which 
make up the issues to be tried; and nothing 
can be produced in evidence on the trial ex- 
cept suclf matters as are Included in and tend 
to prove the issues made. 

The only remaining question is, whether it 
is now too late for the opposing creditors to 
cause an entry of their appearance in the 
clerk's docket, and to file their specifications. 
The 29th general order, above referred to, 
prescribes that the creditors shall file their 
appearance on the day on which they are re- 
quired to show cause against the discharge. 
Has that day, in legal contemplation, passed? 
I think not Very early in the banl^cuptcy 
practice the question was raised, whether the 
29tti section of the act and the 24th general 
order required the opposing creditors to enter 
their appearance on the return day of the rule 
to show cause, or, in case of an adjournment, 
whether they should be permitted to wait imtil' 
the adjourned day, before entering such ap- 
pearance. An examination of the cases of It* 
re Mawson [Case No. 9,320], In re Thompsun 
[Id. 13,935], In re Tallman lid. 13,740], and 
In re Seckendorf [Id. 12,600], will reveal the 
gradual steps by which the practice was es- 
tabhshed, and in which there has been no in- 
terruption, that the rights of the creditors up- 
on the adjourned day are the same, in all re- 
spects, as upon the return day. In this case 
the return day was February 3d. If the need- 
ful papers had been on file, the banlcrupt 
would then have been entitled to his motion 
for his discharge, and it would have devolved 
upon opposing creditors to have appeared and 
to cause an entry of their opposition to be 
made in the docket of the derk. But no mo- 
tion was made or could be in the absence of 
material certificates and affidavits, and ad- 
journments from week to week were ordered, 
either on tlie application of the bankrupt or 
on behalf of the creditors, until March 31st 
Then the counsel of both parties were in court, 
as they had been on the first return day, and 
the motion was made for the discharge. The 



SEABURY cCase No. 12,573) 



[21 Fed. Cas. page 902] 



time had now arrived for the creditors to take 
affirmative action, and their counsel interpos- 
ed the above stated verbal plea to the juris- 
diction of the court. Upon which the counsel 
of the banki'upt raised the point that they 
had lost their right to be heard in opposition 
to tlie dischai-ge, and that the only mode of 
raising issues for trial was by written specifi- 
cations. If a fiu*ther adjournment had not been 
asked for by one party and assented to by the 
other, pending these questions, I should have 
decided them then, holding, 1st, that it was 
competent for the opposing creditors to appear 
on that day by counsel and file their specifica- 
tions; and, 2d, that the objection of the coun- 
sel of the bankrupt to the verbal plea was 
well taken, and that whatever questions the 
creditors desired to raise against the discharge 
should be by written specifications, duly filed, 
unless the matter appeared on the face of the 
bankruptcy proceedings in the case. If such 
decisions had been then made, I should have 
allowed the creditors, if they still wished to 
oppose the discharge, to cause their appear- 
ance to be entered, and the 24th rule would 
have given them ten days in which to prepare 
and file their specifications. This right had 
not been taken from them by the previous 
adjournments, and they have not lost it since, 
becatise two other adjournments have been 
had, one at the instance of the counsel of the 
bankrupt, to afford an opportunity to argue 
the questions then raised, and the other by 
order of the eom-t, after argument, to hold the 
questions under advisement. I might rest 
here, but there is more in the case which calls 
for consideration. It appears, upon the pro- 
ceedings, that the bankrupt filed his voluntary 
petition October 8th, 1873; that it was refer- 
red to the register in due course; that he was 
adjudicated a bankrupt and the first meeting 
of ci-editors was called for the appointment of 
an assignee. On the day designated by the 
register, a number of the creditors appeared, 
and, before proving their claims, filed with the 
register a written protest against his proceed- 
ing further in the case, assigning, substan- 
tially, the same objections which their coun- 
sel now desires to raise against the jurisdic- 
tion of the court. 

Five grounds are stated in the paper in op- 
position to the validity of the proceedings: 
First That a second petition for adjudication 
of bankruptcy filed by the bankrupt was ille- 
gal and of no effect, for the reason that he 
has before filed a similar petition. Second. 
That the adjudication was illegal because he 
had before been adjudged a bankrupt. Thjrd. 
That their debts against the bankrupt had 
once been proven, and they ought not to be 
required to prove a second time. Fomth. 
That Frederick Yoorhees had already been 
appointed assignee; that the schedules filed 
with the second petition disclosed no other es- 
tate than had been disclosed by the schedules 
with the first petition, and to elect another 
assignee would be to devolve the same duties 
upon two individuals. Fifth. And that the 



present proceeding, in which they were noticed 
to appear before the register, was contrary to 
the provisions of the bankrupt act, and there- 
fore void. They further state, in conclusion, 
that if the register overruled their objections 
they shoirld prove their claims under protest, 
and should reserve the right to contest the 
validity of the present proceedings in the dis- 
trict court, at a future time. The register's 
certificate shows that he did overrule them 
and went on with the election, and that the 
creditors proved their claims, and participated 
in the election under protest. The paper was 
filed, however, by the register, and returned 
by Mm to the comrt, with others, on the 24th 
day of February last, and it now appears as a 
part of the proceedings. 

Unless it be held that the decision of the 
register on the points presented in the protest 
is final, the questions are before the court for 
adjudication on the face of the bankruptcy 
proceedings, without any further action by the 
opposing ci'editors. But, so far from his de- 
cision being final, it is more than doubtful 
whether he was authorized to do anything, 
after the protest was presented, except to ad- 
journ the meeting to a future day and to cer- 
tify to the court the legal questions raised by 
the opposing parties. The proviso to the 4th 
section of the bankrupt act, in which the pow- 
ers and duties of the register are defined and 
enumerated, require that "in all matters 
where an issue of fact or of law is raised or 
contested by any party to the proceedings be- 
fore him, it shall be his (the register's) duty 
to cause the question or issue to be stated by 
the opposing parties in writing, and he shall 
adjourn the same into court for decision by 
the judge." It is suggested that if the regis- 
ter had pursued this com-se, a decision of the 
court in limine would have been had upon the 
questions which are now raised on the final 
discharge, and if it had been adverse to juris- 
diction, the parties would have been saved 
the costs, expenses, and delay incident to the 
subsequent proceedings. 

In conclusion, the result is, that it is com- 
petent for the opposing creditors to have their 
appearance entered and to file tlieir specifica- 
tions against the discharge, or, if that is not 
asked for, it is the duty of the court, whether 
any creditor appears or not, to consider the 
reasons set up in the protest against its au- 
tliority and jurisdiction over the case. As the 
former method is the orderly and regular pro- 
ceeding in opposing the discharge, and as the 
court is not disposed to confine the opposing 
creditors to the single questions presented in 
the protest or to the form in which they are 
stated, the order of the court is that they be 
allowed to enter their appearance against the 
discharge, and to file their specifications un- 
der the rule within ten days; that, if either 
party wish to take testimony, an order of ref- 
erence be made to Mr. Register Johnson for 
the purpose, and that the case be set down 
for final hearing upon the specifications and 
testimony, in four weeks. 
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Case No. 12,574. 

SEABURY et al. v. FIELD et al. 

[1 McAlI. 1.] 1 

Circuit Court, N. I>. California. July Term, 
1855.2 

Treatt — Title to Land in Bat of Sau Frak- 

oisco— Admission of Califoih?ia— Void Grant 

—Ejectment— PLAiNTiFr's Title. 

1. On. the ratification of the treaty of Guada- 
lupe Hidalgo, property below low-water mark, 
in the bay of San Francisco, passed from Mes.- 
ieo to the United States, Intermediate the 
date of the treaty and the admission of Cah- 
fornia into the Union, the title remained in the 
Rovernment of the United States. During that 
neriod. no deed or transfer by any officer of this 
government, unauthorized by an act of con- 
gress, could alienate any portion of the public 
domain. Such conveyance was a mere nulhty. 

2. On the admission of California into the 
Union, she became subrogated to the rights 
over the disnuted premises which had been vest- 
ed in the United States, subject only to any 
cession of them by that provision of the con- 
stitution which surrenders to the general gov- 
ernment the power to regulate commerce with 
foreign nations, and among the several states, 
and with Indian tribes. 

3. Although a void grant cannot be confirmed 
by subsequent acts between individuals, it is 
otherwise as to confirmation by statute. 

4. Plaintiffs cannot recover in ejectment, un- 
less on a better dtle than defendants. 

This is an action of ejectment [by Pardon 
G. Seabnry and others against Edv^ard 
Field] instituted for the recovery of a lot of 
land forming a portion of property linown 
as the "Beach and Water Lots," situate in 
front of the city of San Francisco, interme- 
diate low-water mark and the ship-channel 
of the bay and between Rincon and Fort 
Montgomery Points. The plea filed was a 
general denial, equivalent to a plea of not 
guilty at common law. The facts of the 
case arose mainly out of the documentary 
title of the respective parties. 

Holliday & Saunders, for plaintiffs. 
Lockwood, Tyler & Wallace, for defend- 
ants, ■ 

McAllister, circuit Judge (charging 
jury). The plaintiffs trace their title to one 
Thomas Sprague, to whom a grant to the 
lot in controversy was made on January 3, 
1850, by John W. Geary, alcalde of the city 
of San Francisco. The power of said al- 
calde is predicated upon the proclamation of 
General Kearney, issued on the 10th of 
March, 1847, as miUtary commander in Cali- 
fornia at the time. By that proclamation, 
the power to grant was assumed by virtue 
of alleged powers vested in him by the pres- 

1 [Reported by Cutler McAllister, Esq.] 

2 [Reversed in 19 How. (60 U. S.) 323.] 
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ident of the United States. In the exercise 
of those powers, all the property known as 
the "Beach and Water Lots," was granted 
with certain reservations to the city of San 
Francisco. The court instructs you, on this 
point, that the proclamation of General 
Kearney, and the grant under it, passed no 
greater interest in the property than it 
would have done if signed by a private, ^m- 
official person. During the period California 
was subject to the American arms, the mili- 
tary and municipal officers in the service of 
the United States government exercised 
their functions in subordination to it. What- 
ever may have been their powers during 
that anomalous condition of things, the pow- 
er to grant was not one of them. They 
could do no act to afEect the rights of the 
government of the United States to the pub- 
lic property; rights to be determined in their 
extent and character by the issue of the 
pending contest. On the ratification of the 
treaty of Guadalup6 Hidalgo, the rights po-. 
litical and proprietary over the property in 
dispute, passed- from the government of 
Mexico, where it had been, to that of the 
United States. There was no officer in the 
service of the government who could for 
any purpose, or at any period, make a v^id 
alienation to any person, natural or artificial, 
of any portion of the public property in land. 
The constitution of the United States con- 
fides to congress the exclusive power of dis- 
posing, and making all needful rules and 
regulations respecting the public property of 
the government. No interest, therefore, hav- 
ing passed under the proclamation of Gen- 
eral Kearney to the city of San Francisco, it 
could transmit none to Sprague, by means of 
the grant made by their alcalde, Geary. As 
title, it gives no standing in this court to 
the plaintiffs. How far the documents they 
have produced in evidence may be available 
to them_, considered in another aspect of this 
case, will be brought to your, consideration 
hereafter. 

The documentary title of the defendants 
next claims attention. They claim under a 
grant from Alcalde Leavenworth, under date 
of September 28, 1848. This title is as in- 
valid as the one imder which the plaintiffs 
claim. No interest proprietary or political 
over the property in the bay of San' Francis- 
co, below low-water mark, was vested in the 
pueblo of San Francisco, under the Mexican 
government; if it be admitted that such 
pueblo ever had an organized existence. No 
such interest having ever vested in the Mex- 
ican ayuntamiento, none such could have 
been transferred to its successor, the Amer- 
ican town council. But if it be admitted 
that the power did exist in the former to 
grant this water property, it by no nieans 
follows that such power, the delegation of 
sovereignty from the Mexican government, 
survived after the sovereignty of which it 
had formed a part, had ceased to ^ist No 
officer, Mexican or American, could exercise 
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the granting power over public property of 
the United States. Nothing but an act of 
congress could authorize the exercise of such 
power. The court, therefore, charges you, 
that the two grants under which the parties 
in this case respectively claim, are mere nul- 
lities, neither of which conveyed a valid 
title to the land it assumed to transfer. 
Thus far, as to documentary title, the par- 
ties stand on an equal footing. 

It becomes necessary now, that you fix the 
attitude of the parties as it is ascertained by 
the evidence in this case as to the possession 
of the premises in dispute at the time of the 
passing of the act of the legislature of this 
state, on March 26, 1851 [Comp. Laws, 764], 
the origin of the title of both parties, as also, 
at the date of the commencement of this suit 
The witnesses are few in number, and the 
facts to which they testify are not complicat- 
' ed. It is your especial province to decide on 
them, limited in your inquiries only by the 
boundaries of truth. Having fixed in your 
minds the position of the respective parties 
at the date of the said act of the legislature, 
Imown as the "Beach and Water-Lot Bill," 
it becomes the duty of the comt to instruct 
you as to the legal effect of that act upon 
the rights of the parties. They both claim 
under this act. What was the interest of 
this state in the property in dispute at the 
time it was passed, is the first question. 
Reference has been made to Case of Pollard's 
Lessee [3 How. (44 U. S.) 212] as settling the 
question of ownership by this state in the 
said property by her annexation to the Union. 
The com-t does not consider that ease as di- 
rectly deciding the point, inasmuch as the 
decision turned to some extent on the fidu- 
ciary character imposed on the government 
of the United States, under the cession made 
to them in 1802, by the state of Georgia. But 
in view of the general reasoning, m that 
case, of the constitution of this state, em- 
bodying her boundaries, and the terms of the 
act of congress admitting her into the Union, 
the court instructs you that this state, on her 
accession to this confederacy, became subro- 
gated to all the rights, political and territo- 
rial, in this water-property, which had been 
theretofore in the United States government 
after the treaty of Guadalupe Hidalgo. Those 
rights were consequently in this state at the 
time of the passing of the act of the legisla- 
ture under consideration. It is entitled, "An 
act to provide for the disposition of certain 
property of the state of California." Comp. 
Laws, 764. By its second section, the use 
and occupation of the property is granted to 
the city of San Francisco, for the term of 
ninety-nine years from its date, except all 
the lands being a portion of said property, 
which had been "sold by the authority of the 
ayuntamiento, town or city council, or any 
alcalde of the said town or city, or by any 
alcalde of the said town or city at public auc- 
tion, in accordance with the terms of the 
gi-ant known as 'Kearney's Grant to the City 
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of San Francisco,' and confirmed by the ayun- 
tamiento— town or city coimcil— thereof, and 
also registered and recorded in some book of 
record now in the office, custody, or control 
of the recorder of the county of San Fran- 
cisco, on or before the 3d day of Apiil, 1850." 
All such lands as had been sold in the man- 
ner described, were granted to me respective 
purchasers thereof for the term of ninety- 
nine years. It is contended that this act is 
a confirmation of the grants under which the 
parties claim. The court does not so con- 
sider. Those profess to convey a fee; the 
act of the legislature transfers a chattel-inter- 
est, a tei-m of years only; an estate differing 
in quantity and degree from that in the 
grants. It cannot be deemed the confirma- 
tion of a pre-existing estate, but the creation 
of a new one. The court considers this act 
a legislative grant of land for a term of 
years, and the reference therein made to 
lands which had been purchased and held 
imder the prescribed form, as a "designatio 
personarum," to designate the classes of per- 
sons who were to take as grantees. The in- 
quiry is, do the parties, or either, or both of 
them, belong to the class of grantees desig- 
nated by the statute? Both claim to be so 
comprehended. On this point, the court in- 
structs you that if you are satisfied from the 
evidence tliat the plaintiffs are purchasers of 
the lot in controversy, comprehended withi^ 
the boundaries mentioned in said act, which 
lot was sold at public auction by the authori- 
ty of the town-council of San Francisco, in 
accordance with the terms of the grant 
known as Kearney's grant to the city of San 
Francisco, then, in such case, the plaintiffs 
are to be deemed as comprehended within 
one of the classes of grantees designated by 
the statute. And the court further instructs 
you, that, if you are satisfied from the evi- 
dence that the defendants hold the lot in con- 
troversy as purchasers under the grant of an 
alcalde of the city of San Francisco, which 
was confirmed by an ayuntamiento, or town 
or city council thereof, and also registered 
and recorded in some book or record in the 
office, custody, or control of the recorder of 
the county of San Francisco, on the 20th flay 
of March, 1851, and which registry or record 
was made on or before the 3d day of April, 
1850, then, in such case, the court instructs 
you that the defendants are also among those 
designated as the other class of grantees un- 
der said act. The mode and manner in which 
the confirmation of the town-council is to be 
given are not prescribed, and any form in 
which it may have been given, if it satisfies 
you of. the fact, will be sufficient in this case. 
Should you be satisfied from the evidence of 
the authority or confirmation of the ayunta- 
miento, or town-council, to both the grants 
under which the parties respectively claim, 
then the court instructs you that the parties 
stand in equali jure, as to documentaiy title, 
and their rights must be adjusted by the pa- 
rol testimony and the principles of law ap- 
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plicable to tlie facts elicited. These will be 
found in the instructions prayed for by the 
respective counsel, which the court will now 
fiive. 

The plaintiffs' counsel ask me to instruct 
you: "(1) If the jury believe that the lot in 
controversy was sold to Sprague, by Alcalde 
Geaiy, at public auction, in accordance with 
the terms of the grant known as "Kearney's 
Grant" to the city of San Francisco, then the 
second section of the act of the California 
legislature, approved March 26, 1851, operates 
£LS a valid grant of the same lot, for the 
space of 99 years from the date thereof, to 
the said Sprague. (2) No title passed to 
Parker by the arant from Leavenworth, of 
September 23, 1848." The court has given 
you, and now reiterates, the principles em- 
bodied in the foregoing instructions. 

The counsel for defendants have asked the 
following instructions, which I give you: "(1) 
Although a void grant cannot be confirmed 
by a subsequent act between individuals, yet 
it is otherwise as to confirmation by statute, 
^nd the legislature may, by statute, confirm 
a deed or grant which was absolutely void 
at the time of confirmation." The court gives 
this instruction with the addition,— "So that 
Tested rights of third persons are not divest- 
-ed." "(2) The lot in question being covered 
with' tide-water, vested in the state of Cali- 
fomia, upon the admission of the state into 
the Union. (3) The state having thus been 
the owner of the property in question, it was 
competent for the state to dispose of it by 
statute operating as a conveyance. (4) The 
act of March 20, 1851, operated as a legisla- 
tive gi-ant in the cases therein specified, and 
if the lot in question was sold or granted on 
September 25, 1848, by Leavenworth, as al- 
■calde of San Francisco, and. afterwards con- 
firmed by the ayuntamiento, or town or city 
■council, and registered on or before the 3d 
day of April, 1850, in some book of record in 
the office, custody, or control of the recorder 
of the county of San Francisco, at the date 
of the passage of the act, the said statute 
operated as a grant of the said lot to the said 
Parker, his heirs and assigns, and any person 
holding under him or them, for the term of 
ninety-nine yeai-s from the date of the act. 
<5) In case of equal rights, or equities, the 
maxim, Trior in tempore, potior in jure,' will 
prevail. (6) In ejectment, the plaintifE can- 
not recover without showing a better title 
than the defendants; and unless the plain- 
tiffs have shown in themselves a better title, 
the verdict must be for the defendants." 
The plaintiffs must recover on their legal ti- 
tle, as distinguished from the equitable title 
of the defendants. 

Verdict for plaintiffs. 

[NOTE. At tiiis term a motion was made 
for a new trial, wliich was overruled. Case No. 
12,575. This cause was carried, on writ of er- 
ror, to the supreme court, where the judjnnent 
of this court was reversed. 19 How. (60 XJ. S.) 
523.] 



Case No. 13,576. 

SEABURY et al. v. Fli^LD et al. 

£1 McAU. 60.] 1 

Circuit Court, N. D. California. July Term, 1855. 

grrasts — fitaud — coubts — coscukrent jokisdic- 
tion-^Tbial— Instkuctioss to Juky. 

1. Fraud is not admissible in a court of law, 
to impeach a patent or legislative grant; but 
where a party, in order to bring himself with- 
in a class of legislative grantees, must exhibit 
his muniments of title, fraud is admissible to 
prove that they have been dishonestly obtained. 

2. Courts of law and equity have concurrent 
jurisdiction of fraud in many cases." 

3. This court is not bound to notice in its 
charge any matters, if it thinks it not proper to 
do so, unless its attention is called to them, and 
it is aslied to instruct the jury in regard to them. 

[This was an action of ejectment by Par- 
don G. Seabury and others against Edward 
Field and others,] 

A verdict was rendered at the present term 
of this court in favor of the plaintiffs [Case 
No. 12,574], and a motion is made for a new 
trial upon three grounds, all of which are 
enumerated in the opinion of the court. 

Holliday & Saunders, for plaintiffs. 
Loekwood, Tyler & Wallace, for defend- 
ants. 

McAllister, circuit Judge. The last 
ground on which this motion is predicated 
will be considered first. It is in these words: 
"That the course pursued by the plaintiffs' 
counsel in withholding the pretended resolu- 
tion of the council, of October 3, 1849, until 
after the testimony was closed, and then sud- 
denly introducing it, operated as a surprise 
on the defendant's counsel, and tended to 
mislead the jury." Under the impression 
there had been such irregularity as might • 
have operated a suiprise on the defendants' 
counsel, this court determined to set aside 
the verdict of the jury, and in order to sat- 
isfy itself as to the fact, required an affi- 
davit to be ffied as to the truth of the state- 
ment made on this ground of the motion. 
This requirement was made in the exercise 
of the discretion reposed in this court on 
motions like the present; and in analogy to 
the practice of our state courts as regulated 
by the act of the legislature of this state (ar- 
ticles 928, 929, Wood, Dig. 192), which de- 
clares, that where a motion for a new trial is 
moved on the ground of irregularity or sur- 
prise, it shall be made upon affidavit. The 
attorney for defendants having declined to 
file any affidavit, it becomes the duty of the 
court to limit itself to the consideration of 
the other grounds taken. 

The first is, "because the verdict is con- 
trary to evidence;" and the second, "that it 
is contrary to the instructions of the court 
upon the facts proved." These may be ap- 
propriately considered together. The evi- 
dence in the case was mainly directed to the 

1 [Reported by Cutler McAllister, Esq.] 
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fact of fraud in tbe grant mafle by Alcalde 
Leavenworth, to one Parker, and arose out 
of the followilig circumstances: The plain- 
tiffs and defendants alike claimed the prem- 
ises in dispute, under an act of the legisla- 
ture of this state, passed March 26, 1851, en- 
titled "An act to provide for the disposition of 
certain property of the state of California," 
which conveyed a certain interest in lands, 
including the premises in dispute, to two 
distinct classes of persons. Comp. Laws 
1850-1853, p. 7M. The first included those 
who had purchased the land in dispute by 
the authority of the town-council of the city 
of San Francisco, or of an alcalde of said 
city at public auction, in accordance with the 
terms of the grant known as the "Kearney 
Grant" to the city of San Francisco, the 
grant of which land had been recorded in 
the office of the recorder of San Francisco, 
within a period of time specified by law. 
The plaintiffs claimed to be comprehended 
in this first class, as purchasers at public 
auction under the Kearney grant. The de- 
fendants claimed to be included in the sec- 
ond class, as deriving title from the fact 
that they held through a grant from Alcalde 
Leavenworth confirmed by the ayuntamiento 
of San Francisco, and recorded as required 
by the act of the legislature. To exclude 
the defendants from the second class, the 
plaintiffs offered evidence to show that one 
of the steps taken by defendants which 
placed them in the class of grantees, to wit, 
the obtainment of the alcalde's grant, was 
fraudulent, and. that the grant was recorded 
by the perpetration of a fraud, and the con- 
firmation of the grant was also obtained by 
fraud. Such evidence, it is to be observed, 
was not adduced to prove fraud in the leg- 
islative grant; but simply to show that the 
defendants had, by the perpetration of a 
fraud obtained a position which enabled 
them to deceive the legislature, and defeat 
its true policy by bringing themselves with- 
in the letter of the law. 

The court considered the case not unlike 
that where the legislature had granted cer- 
tain lands to persons who held bonds of a 
certain description, and some of them pre- 
sented bonds which were forged, or posses- 
sion of which had been fraudulently obtain- 
ed- In such ease, proof of those facts would 
have been admissible; for it was not reason- 
able to suppose that the legislature could 
have intended to include the holders of both 
the genuine and fraudulent bonds. The al- 
calde grant was not the source of title; it 
gave no title whatever. The only source of 
title was the act of the legislature, and the 
only use of the alcalde grant was to prove 
that defendants had taken the proper step 
so as to have applied to them the de- 
scription given by the legislature as to who 
were to take under the statute; and the evi- 
dence was admitted to prove that such step 
had been fraudulently taken. The court 
could see no difference between the forged 
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bonds and the fraudulent grant, when view- 
ed not as the source of title, but as proof to 
identify the grantees. The court therefore 
permitted the defendants to give proof of 
fraud, in this case, to the jury; and this is- 
made an additional ground for a new trial,, 
which it is proper to dispose of at this time. 
To have excluded all evidence from the jury 
as to fraud, would have been in substance- 
to instruct them that the legislature intend- 
ed to include the honest and dishonest pur- 
chaser in the same category— the holder of 
the genuine and the forged bond— the bona 
fide purchaser and him who had contrived by 
fraud, covin, or perjury, to obtain the ear- 
marks described by the act. To consider 
otherwise, this court must attribute to the 
legislature an intention to include those who 
could not bring themselves honestly within 
the class of gi-antees designated. 

The counsel for defendants have urged 
with ehai-acteristie ability, that plaintiffs 
must recover on the strength of their title; 
and such recovery could not be affected by 
any equities of the adverse party; and that 
the authorities cited by the plaintiffs' coun- 
sel were inapplicable to this case, being 
those in which bills had been exhibited in 
ehanceiT to fix constructive frauds upon per- 
sons standing in fiduciary relations to com- 
plainants. But it is to be observed, that the 
case at bar is not one in which it is sought 
to set aside a conveyance or other Instrument 
for fraud; but one where a party in a court 
of law is to make out by evidence that he 
answers to a certain description given in a 
statute, so as to take as grantee; and the 
question is, can he be met with evidence of 
fraud, perjury, or forgery in the obtainment 
of that evidence? Again, the proof offered 
in this case is not to prove any equities set 
up; but simply to disprove plaintiffs' case,, 
viz. that .they are not the parties they de- 
scribe themselves to be. The former is a 
class of eases in which fraud is solely cog- 
nizable in a court of equity. This is not 
one of them. 

It is an admitted principle, that a court of 
law has concurrent jurisdiction with a court 
of equity in some cases of fraud. Such doc- 
trine is enunciated by the supreme court of 
the United States in the case of Gregg v. 
Lessee of Sayre, 8 Pet. [33 U. S.] 244, which 
was an action of ejectment; and this doc- 
trine is reasserted in kindred cases. This i» 
founded upon a legislative grant which was 
not assailed by the evidence offered. The- 
evidence admitted went only to prove that 
one of the steps defendants had taken, and 
which it was necessaiy for them to prove, 
to entitle them to take under the legislative- 
grant, in fact had never been in good faith 
taken. The court cannot perceive error in 
the ruling in of evidence of fraud in this- 
case. When "matters alleged to be fraud- 
ulent are investigated in a court of law, it is 
the province of the jury to find the facts 
and determine their character," In this case- 
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the facts were left to the jury, and the court 
charged them that "it was their province to 
judge of them independently of the court, 
limited only in their inquuries by the bound- 
aries of truth." Upon the facts, and under 
that charge, the jury have returned a ver- 
dict, which the court is asked to reverse. 

It is urged, that a motion for a new trial 
is an appeal to the discretion of the court. 
But that discretion is controlled by as well 
settled principles as is the judgment of the 
court in any other case. No one of those prin- 
ciples is more clearly settled than that which 
inculcates that the verdict of a jury will not 
be set aside as against evidence where there 
has been evidence on both sides, even where 
such verdict, in the optaion of the court, has 
been given against the preponderance of evi- 
dence, unless some known principle of law 
has been violated, or manifest injustice has 
been done. Now, in the protriaeted trial of 
this cause, evidence was given on both sides. 
The plaintiffs, to disprove the fact that de- 
fendants came within the description of the 
grantees described by the statute, introduced 
testimony, not to impugn the legislative 
grant, but the acts of defendants which they 
alleged gave them a right to claim under 
that legislative grant. The evidence was in- 
ti'odueed to prove that defendants never had 
obtained a giunt from Alcalde Leavenworth 
which was a valid one. With that view the 
evidence was used to show that, unlike all 
other alcalde grants, no consideration pass- 
ed between the grantee and the alcalde; that 
on the day following the date of the grant 
issued by Lreavenworth as alcalde, Parker, 
the grantee, reconveyed the lot to Leaven- 
worth -as an individual; that the four per- 
sons at that time composing the ayimtamien- 
to who confirmed the grant made by Leaven- 
worth, at one and the same time, and by 
one and the same insti-ument, confirmed nu- 
merous grants made to themselves individual- 
ly by the same Alcalde Leavenworth, and 
under the same circumstances; that on the 
3d October, 1849, the ayuntamiento who had 
succeeded to the one who had confirmed the 
grant, denounced the transactions of .Alcalde 
Leavenworth in granting lands under the cir- 
cumstances he did, and publicity to such de- 
nunciation was given at the time; that the 
character of the transaction was notoriously 
known; and, finally, such confirmation, if not 
fraudulent, did not include the lot in dis- 
pute, but referred to other lots granted by 
Alcalde Leavenworth under different cir- 
cumstances, and that the grant on its face 
bears date in 1848, and is recorded as bear- 
ing date in 1849. Evidence was introduced 
to explain the variance which existed be- 
tween the dates of the grant and the record. 
A witness was sworn who testified that the 
date on the face of the grant was correct, 
and that he (the witness) had carried the 
document in 1848 to be recorded. Now, all 
this is testimony upon which the jury should 
pass. They have done so. and under the rule 



stated, did this court even consider that the 
evidence preponderated against the verdict, 
it would be, it conceives, an aggression on 
the rights of the jury to nullify their ver- 
dict, unless satisfied some principle of law 
had been violated, or manifest injustice had 
been done. The court cannot arrive at such 
conclusion in this case. 

The remaining ground taken is, in these 
words, "Because the court should have in- 
structed the jury as matter of law that the 
resolution of the council of October 11, 1848, 
was a confirmation of the grant by Leaven- 
worth to Parkei', within the meaning of the 
act of 26 March, 1851." To have so instruct- 
ed them would have been to charge them to 
dismiss from their minds all the evidence 
which tended to prove that there had been 
no confirmation, it having been procured by 
fraud, and which under the previous ruling 
of the court had been permitted to go to the 
jury. If there be error in that ruling, it was 
in the power of the party to have excepted 
to it. A second reply is to be found in the 
fact that the court was not asked so to in- 
struct the jury; as will be seen by the seven 
instructions asked by defendants' counsel. 
Had they been asked they would have been 
given, with a qualification. 

As this point is of great practical impor- 
tance in this court, it may be well to express 
explicitly its views upon the subject To ev- 
ery legal proposition applicable to a case, a 
party has the right to ask from the court an 
instruction to the jury; to the ruling on 
which the party has the right to except, in 
the manner and at the time prescribed by the 
rules of this court; but this court is not 
bound to notice, in its charge to the juiy, any 
matters of law if it thinks it proper not to 
do so, unless its attention is called to them, 
and it is asked to instruct the jury in re- 
gard to them. In TJ. S. v. Fourteen Packages 
of Pins [Case No. 15,151], Judge Hopkinson, 
arguendo, says: "If the counsel in a cause 
desire to have the opinion of the court given 
to the jury upon any point or matter of law, 
it is their duty to state it implicitly, and to 
ask the opinion of the court, or they cannot 
make the silence of the court, or an omission 
to instruct the jury upon that point, a ground 
for a new trial. Misdirection is always a 
good ground; but not, an omission to direct 
when no direction is required. When a 
charge or opinion is wanted on a particular 
ground, it must be particularly stated and 
asked for. Such is the practice, and such it 
ought to be, or verdicts would be perpetual- 
ly in danger from concealed objections." The 
third clause of the 43d rule of this court de- 
clares, "All exceptions to the charge of the 
court to the jury shall be speci&ed in writ- 
ing, immediately on the conclusion of the 
charge, and handed to the* court before the 
jury leave. the box; and the bill must be 
prepared in form and presented to the judge 
within two weeks after the verdict." The 
32d rule of this court further provides, "that 



SEA FLOWER (Case No. 12,577) 



[21 Fed. Cas; page 908] 



all instructions required by counsel to be giv- 
en to tlie juiy shall be presented in writing, 
nnd argued to the court before opening the 
argument to the Jury." 

Upon a review, therefore, of all the grounds 
taken, the court is unwilling to disturb the 
verdict of the jury. The motion for a new 
trial is overruled. 

[This cause was subsequently carried, on writ 
of error, to the supreme court, where the judg- 
ment of this court, rendered in Case No. 12,574, 
was reversed. 19 How. (60 U. S.) 323.] 



Case No. IS, 57 6. 

SEABURY et al. v. GROSVENOR. 

tl4 Blatehf. 262; 14 O. G. 679; Cox, Manual 
Trade-Mark Ca«. 316; 53 How. Prac. 192.] i 

Circuit Court, S. D. New York. June 16, 1877. 

Trade-Mark — Fraudulent Representations. 

Where a person who claimed property in a 
trade-mark, had acquired it, if at all, by the use, 
in circulars, of fraudulent and deceptive and un- 
true language as to the origin and qualities of 
the article in respect of which the trade-mark 
was claimed, held, that he had lost his right to 
claim the assistance of a court of equity to pro- 
tect his trade-mark. 

rCited in Manhattan Medicine Co. v. Wood, 
108 U. S. 227, 2 Sup. Ct. 443; Cleveland 
Stone Co. v. Wallace, 52 Fed. 437.] 

rOited in Simmons Medicine Co. v. Mansfield 
Drug Co., 93 Tenn. 84, 23 S. W. 169.] 

[This was a bill by George J. Seabury and 
Robert W. Johnson against John M, Gros- 
venor to restrain the infringement of a trade- 
mark.] 

Rowland Cox, for plaintiffs. 
Joseph W. Howe, for defendant 

BLATCHFORD, District Judge. The evi- 
dence is clear that the plaintifCs were sys- 
tematically and knowingly carrying on a 
fraudulent trade. Although they may have 
omitted the fraudulent and deceptive and un- 
true language from their circulars before this 
suit was commenced, yet if they have any 
property in the trade-mark which they claim 
the title to, they acquired such property by 
the use, for a considerable time, of such lan- 
guage in the circulars which accompanied the 
articles they sold, and in respect of which the 
trade-mark is claimed. Such language was to 
the effect, that a celebrated chemist had re- 
cently discovered a vegetable principle of great 
value, and, prior to making it genemUy 
known, had introduced it into hospitals, and 
had generously extended its use to the most 
successful physicians; that the flattering and 
astonishing results which characterized its ac- 
tion at once stamped it as the most remark- 
able principle ever discovered; that the power- 
ful remedy was named "Capcine"; and that it 
was used in plasters prepared by the plaintifCs, 
and called "Benson's Capcine Plasters." A 



1 [Reported by Hon. Samuel Blatehford, Cir- 
cuit Judge, and here reprinted by permission. 
Cox, Manual Trade-Mark Cas. 316, contains 
only a partial report.] 



registered trade-mark is claimed in the word 
"Capcine." Courts of equity refuse to inter- 
fere in behalf of persons who claim property 
in a trade-mark, acquired by advertising their 
wares under such representations as those 
above cited, if they are false. It is shown 
that there is no such article as capcine, known 
in chemistry or medicine, or otherwise. The 
authorities are clear, that, in a case of this 
description, a plaintifE loses his right to claim 
the assistance of a court of equity. Lee v. 
Haley, 5 App. Cas. 159; Leather Cloth Co. v. 
American Leather Cloth Co., 4 De Gex, J. 
& S. 142. 
The motion for an injunction is denied. 
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Case No. 12,577. 

The SEA FLOWER. 

[1 Blatehf. 361.] i 

Circuit Court, S. D. New York. Oct. Term, 
1848.2 

Maritime Liex — Exclusive Credit to Owxers. 

1. A vessel was wrecked and abandoned to 
the underwriters. They authorized an agent 
to draw on them for her repairs. He did so, 
and A. advanced the money on the draft. The 
underwriters sold the vessel, when repaired, to 
the insured, in satisfaction of their policy, and 
afterwards failed in business and did not pay 
the draft, which they had accepted. A. having 
filed a libel in rem against the vessel to re- 
cover the advan-^e, held, that exclusive credit 
for the advance was given to the underwriters 
and that no lien existed on the vessel for its re- 
payment. 

[Cited in The James Farrell, 36 Fed. 501.] 

2. Held, also, especially, that the Hen could 
not. under the circumstances, be set up against 
the title of a bona fide purchaser. 

[Appeal from the district court of the United 
States for the Southern district of New York.] 

John Davenport filed a libel in rem against 
the brig Sea Flower, in the district court, to 
recover the sum of ?1,3S1 45 advanced for 
repairs to and other necessaries for the brig 
Sea Flower in the island of Bermuda. The 
vessel had been wrecked and abandoned to the 
underwriters, who sent an agent from New 
York to the island, with authority to pay the 
salvage, repair the vessel, and bring her to 
New York. For the pm*pose of enabling him 
to raise the necessary means they gave him a 
letter of credit, authorizing him to draw on 
them for the amount at thirty days' sight. 
The libellant advanced the above amount, on a 
draft drawn by the agent, which the drawees 
accepted. On the arrival of the vessel at New 
York the imderwriters sold her to the insured 
in satisfaction of their policy, and soon after- 
wards failed in business, and the draft was not 
paid. The district court decreed in favor of 
the claimant [Case No. 3,589], and the libel- 
lants appealed to this court. 



1 [Reported by Samuel Blatehford, Esq., and 
here reprinted by permission.] 

2 [Affirming Case No. 3,589.] 



[21 Fed. Cas. page 909] 

THE COURT held that exclusive credit for 
the advance was given to the underwriters, 
that no lien existed on the vessel for its repay- 
ment, and, especially, that the lien could not, 
under the circumstances, tie set up against the 
title of a bona fide purchaser. Decree affirmed. 
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Case TTo. 13,578, 

The SEA GULL. 



[Chase, 145; i 2 Am, Law T. Rep. U. S. Cts. 
15; 2 Bait. Law Trans. 955.] 

O Circuit Court, D. Maryland. 1865. 

AcTioss— Personal— Death of Plaistiff— Rule 
IN Admiraltt— Maritime Torts— Plead- 
ing— Judicial Discretion. 

1. The rule that personal actions die with the 
person is peculiar to common law, traceable 
to the feudal system and its forfeitures, and 
does not obtain in admiralty. 

[Cited in Towauda, Case No. 14,109; Holmes 
T. O. & C. Ry. Co., 5 Fed. 80; The Garland, 
Id. 026: The E. B. Ward, 17 Fed. 458; The 
Harrisburff v. Rickards, 119 U. S. 206, 7 
Sup. Ct. 144.] , 

2. The process to enforce the remedy for a 
wrong done or injury incurred by the death 
of a person, may be either in personam or in 
rem. 

[Cited in The Harrisburg v. Pickards, 119 U. 

S. 210, 7 Sup. Ct. 143; -The A. Heaton, 43 

Fed. 596.] 
[See Armstrong v. Beadle, Case No. 541.] 

3. A husband can recover by a proceeding in 
rem. against the vessel which caused the death 
of his wife, for the injury suffered by him there- 
by. 

[Cited in The Epsilon, Case No. 4,506; The 
Highland Light, Id. 6,477; The Charles Mor- 
gan, Id. 2,618; Hollyday v. The David 
Reeves, Id. 6,625; The Clatsop Chief. 8 
Fed. 166; The E. B. Ward, 16 Fed. 258; 
The Manhasset, 18 Fed, 925; The Colum- 
bia, 27 Fed. 720.] 

4. A plea to a libel which sets up no matter 
in defense, is substantially a demurrer. 

5. When such a plea is overruled, it is in the 
discretion of the court to allow an answer to 
be filed, or to enter a decree at once for the 
damages claimed. 

6. It not haviDg been suggested on the hearing 
that the facts set forth in the libel were un- 
truly stated, and from other circumstances the 
court refused to allow an answer to be filed, 
on its overruling the plea, and entered a decree 
for the damages. 

[Appeal from the district court of the Unit-' 
ed States for the distiict of aiaryland.] 
The steamers Sea Gull and Leary, plying 

I [Reported by Bradley T.- -lohnson, Esq., an^ 
here reprinted by permission.] 
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out of the port of Baltimore in the trade of 
the Chesapeake, came in collision, whereby the 
Sea GuU injured the Leary, and caused the 
death of the wife of the libellant in this case,, 
who was stewardess on the Leary. Whereup- 
on the husband filed his libel in the district 
court against the Sea Gull, charging that the 
collision was caused by the fault of that steam- 
er, that it had caused the death of his wife, 
and claiming damages for the loss so done to 
him. The respondents plead to the libel that 
there was no cause of action to the husband 
for the death of his wife, and that if there 
was, his remedy was in a court of common 
law, and not in a court of admiralty. On this 
plea the libel was dismissed [case unreported],, 
and the cause came to this court by appeal. 

Wm. M. Addison and Richard R. Battel, for 
libellants. 
Brown & Brune, for respondents. 

CHASE, Circuit Justice. Ihe libel in this 
case seeks redress for injuries to the wife of 
the libellant, terminating in her death. It al- 
leges that the wrongs complained of were oc- 
casioned by the collision of the steamer Sea 
Gull with the steamer Leary, and that the 
collision occurred through the fault of the Sea 
Gull. The owners of the Sea Gull responded 
to the libel by a plea, that the matters alleged 
were not within the cognizance of the court; 
that the libellant had no right to sue for the 
alleged wrong, and the court had no jm-isdie- 
tiop in the premises; and that if it had ju- 
risdiction, the proceedings should be in per- 
sonam, and not in rem. Upon the hearing, the 
libel was dismissed by the district court, and 
the case comes here by appeal. 

The last question presented by the plea will 
be considered first. It is not easy to see upon 
what principle wrongs to persons can be dis- 
tinguished in respect to relief in admiralty, 
from mjuries to things. Both cause damages 
to parties, to be compensated in money; and 
both are occasioned by similar wrongfid acts. 
There is, in the second volume of Wyime's 
"Life of Sir Leoline Jenkins," a collection of 
his official letters on admiralty questions, sub- 
mitted to him from time to time by the lords 
commissioners and the other functionaries of 
the government, in one of which— at page 774 
—he says, that "the freighters, owners, and mas- 
ters of certain English vessels have a good ac- 
tion of spoil and damages against a Dutch caper 
(privateer) that detained and robbed them, and 
might maintain the action in the court of ad- 
miralty by process against the ofEending ship 
and her commander, for damages occasioned 
by the loss of goods and of time, and by the 
violence they had suffered," This is, perhaps, 
the earliest instance in which the right of ac- 
tion in admiralty against a ship or master, 
for personal injuries to individuals on another 
ship, was asserted. It might be going too far 
if we were to give much weight to so ancient 
an authority, even of so great a judge, if there 
were anything in the doctrine contrary to 
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sound reason. But the same point has heen 
lately determined by a decision of a very en- 
lightened and able judge (Judge Sprague, of 
the district court of Massachusetts). In the 
case of The Maverick, it was held by him that 
a steamer colliding with a vessel, and in fault, 
was liable for the personal injuries occasioned 
by the collision to the libellant, who was mate 
upon the other vessel. This case is in point 
upon the question of remedy, and I accept this 
authority as sufficient for the case before us 
upon that question. 

The objection to jurisdiction, made by the 
plea, rests upon the propositions that a hus- 
band can not recover for injuries to his wife, 
after her death. It was urged in support of 
this objection that personal actions die with the 
person. But this maxim does not seem to ap- 
ply to the case before us. The suit is not 
prosecuted by an administrator, but by the 
hxisband of the deceased, and redress is sought 
for damages to him through injuries to her. 
There are eases, indeed, in which it has been 
held that in a suit at law, no redress can be had 
by the surviving representative for injuries oc- 
casioned by the death of one through the wrong 
of another; but these are all common-law cas- 
es, and the common law has its peculiar rules 
in relation to this subject, traceable to the 
feudal system and its forfeitures. The case of 
Baker v. Bolton, 1 Camp. 493, is the leading 
EngUsh decision, followed in Massachusetts by 
the case of Carey v. Berkshire R. R, Co., 1 
Cush, 475. The English parliament has cor- 
rected the English law, and supplied a reme- 
dy. The Massachusetts legislature has done 
the same thing for the Massachusetts law. In 
other states, the English precedent has not 
been followed. In Ford v. Monroe, 20 Wend. 
210, a father recovered damages for the death 
of his son, killed by the negligence of the de- 
fendant's seivants; and in James y. Christy, 
18 Mo. 162, an action was maintained against 
the owner of a boat, brought by a father to re- 
cover damages for the death of his son, oc- 
casioned by a defect in the machinery. These 
latter authorities were approved of hj Judge 
Sprague, in the ease of Cutting v. Seabuiy. 
He observes that "the weight of authority in 
common-law courts seems to be against the 
action, but natural equity and the general 
principles of law are in favor of it" He adds: 
"It is not controverted that if a father be will- 
fully and wrongfully deprived of the services, 
society, and control of his minor son, he may 
maintain an action against the wrong-doer if 
the son survive. Why, then, if the same 
wrong be done and aggravated by the death of 
the child, should his right of action be lost?" 
It is difficult to answer this question, and cer- 
tainly it better becomes the humane and lib- 
eml chai-aeter of proceedings in admiralty to 
give than to withhold the remedy, when not 
required to withhold it by established and in- 
flexible rules. 

These considerations reqidre that the plea 
be overruled. It sets up no matter in defense. 
It is, in substance, a demurrer to the libel. It 
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avoids, indeed, by protestation, tiie confession 
of the truth of the allegations, but this is com- 
mon to all demurrers. The 'question whether 
the respondent shall be permitted to answer 
the allegations of the libel is, therefore, one 
of discretion with the court. And this ques- 
tion would be resolved by permitting the an- 
swer to be filed, if the fact that the Sea Gull 
was in fault in the collision had not been fully 
considered and determined in another case, 
or if there were any reason to suppose that 
the facts stated in the libel in relation to the 
injuries caused to the libellant were untruly 
stated. When the cause was heard, however, 
there was no suggestion of this sort. Upon the 
whole, therefore, I shall overrule the plea, and 
render a decree taking the facts stated in the 
libel as true, without allowing an answer to 
be jQled. 

A decre will be entered in favor of the libel- 
lant for twenty-one hundi-ed dollars. Decree 
entered accordingly. 



Case Wo. lS,578a. • 

The SEA GULL. 

[16 Pittsb. Leg. J. (0. S.) 194.] 

Circuit Court, D. Maryland. 

Shipping— Cake in Navigation— Maritime Tort 
— Damages fok Wrongful Kii,LiNo. 

1. A steamer, leaving a crowded port, is 
bound to use spedal diligence and care in navi- 
gation; otherwise she will be held responsible 
for damages occurring to sailing vessels, in con- 
sequence of collision, in the default of clear 
proof of fault on their part. 

2. A wife, whose husband is engaged in navi- 
gating a row boat in the harbor of Baltimore, 
and is killed by collision with a departing steam- 
er, navigating the waters of the harbor with- 
out sufficient caution, is entitled to recover dam- 
ages in an action against the steamer. 

[Appeal from the district court of the United 
States for the district of aiaryland.] 

CHASE, Circuit Justice. I have given a 
careful consideration to the case of Mary Bran- 
nick V. The Sea Gull. In this class of cases, 
it is almost always exti-emely difficult to come 
to a satisfactory conclusion. The conflict of 
evidence is usually great, and the" judge is 
much embarrassed by the diversities and con- 
tradictions of statements, coming from wit- 
nesses apparently of equal credit. In a large 
number the result is determined by a slight 
preponderance of testimony. In this case the 
steamer Sea Gull was going out of the port 
of Baltimore. There is a good deal of dif- 
ference among the witnesses on the question, 
whether or not she was moving with greater 
or less than ordinary speed. For the purposes 
of this case, I will take it, as proved, that she 
was moving with no more, if not with less, 
than common swiftness. But she was going 
out of a crowded harbor, where very great cau- 
tion and very great care were necessary; and 
it is a reasonable rule that, if collision occurs 
with a sailing vessel, or any smaller craft, 
which causes injury to person or property, the 
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■-steamer, being miicli the strongest vessel,^.and 
having almost always the best and most ex- 
perienced officers, and being usually imder the 

•best control, must make a clear case of free- 
dom from fault in order to escape responsibil- 
ity for the loss. In this ease it seems that the 
steamer was going out of the harbor, and that 
a small boat, with a crew of two men, towing 
some small piece of timber called by one of 
the witnesses a scow-oar, was pulling across 
the harljor almost in front of the steamer. 
Some of the witnesses say that she was pull- 
ing directly towards the steamer, but that can 
hardly be possible. The weight of the evidence 
is, that the boat was crossing from one side 
■of the harbor to the other, and it has not been 
<;Iaimed that she was where she had no right 
to be. Some of the witnesses say that, if she 
had kept ahead instead of turning round no 
collision would have occurred. Others assert 
the contrary. My own :judgment is, that es- 
cape had become impossible when she was 
obsa-ved from the steamer. Whether this be 
so or, not, it is clear enough that the men in 
the boat were pursuing their ordinary business 
in the harbor, and, if the imminence of the 
peril was produced by Hie fault of the steamer, 
and, in the alarm occasioned by it, an error 
was ignorantly committed, which increased the 
danger to a small boat, that eiTor will not 
excuse the steamer. It is true that the steam- 
er seems to have been engaged in her regular 
and proper business. The captain and most 
of the officers seem to have been competent, 
and to have been doing their duty, but some- 
how or other the steamer did run directly 
afoul of this little craft, and why? I am 
obliged to come to the conclusion, upon a 
pretty careful examination, that it was because 
there was not sufficient lookout on the steamer. 
The testimony for the appellees, in this case, 
is contradictory. There is some of it which in- 
dicates there was a lookout, and some of it 
which indicates there was none^ I think the 
weight of the testimony is that there was no 
alarm given by anybody, in respect to this 
particular boat, except by Vernon, a hand on 
the steamer, who, I understand, was on the 
portside, and gave the alarm of "boat ahead." 
He says, and his son says, (and they were both 
together, and both saw the same thmg,) that 
they heard no other cry than that the rmging 
of the bell by the captain, attempting to stop 
the vessel, immediately succeeded upon the 
alarm which they gave. On ttie other hand, 
it is said that a Mr. Leary was on the lookout. 
He says that he himself gave the alarm. It. is 
■certain that he did give an alarm, but there 
was a tug-boat also in the way, and with 
every disposition to reconcile all the testimony 
together, and not. desiring to attribute false 
swearing or misrepresentation to anybody, I 
am mduced to thhak that he confounds an 
nilarm which he gave in respect to the tug-boat 
with the alarm which he supposes himself to 
have given concerning the small boat. These 
alarms might easily be confounded together. 
l)Ut so far as this particular little vessel -is con- 
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cerned, nothuig seems really certain except 
that an alarm was given by Vernon, or his 
son, when she Was immediately under the 
steamer and when there was no sufficient op- 
portunity for her to escape. She tried to get 
away, but failed. 

It is quite possible, it seems to me, that the 
attention of the captain was drawn to the tug, 
and afterwards, when too late, he found that 
the accident had occurred to the row boat. 
He could not see her, nor could any body, 
from the pilot house. It would have been very 
difficult, mdeed, for any body to see her, except 
from the bow, where the lookout ought to 
have been, but was not The men in the tow 
boat escaped, and the men who were in an- 
other row boat near by say that the captain 
was fully advised; that he was alarmed in 
time to prevent the accident. I do not think 
"he was. His attention was probably engrossed 
by the larger vessel, while this little boat was 
suffered to get immediately under the bow of 
the steamer before it was noticed by him. 
Under these circumstances I think the steamer 
was in fault, and is responsible for the dam- 
age that occurred. One of the men in the row 
boat was killed or drowned. At first, I doubt- 
ed whether this man did not hunself leap into 
the water, hi anticipation of the collision, and 
whether damages could be claimed of the 
steamer for that, but I am satisfied, upon the 
whole testimony, and especially from that of 
the men who witnessed what occurred from the 
other row boat— men who were entirely disin- 
terested; and not connected with any of those 
parties— that the man was knocked out, rather 
than that he jumped out, of the boat. 

I shall, therefore, decree against the steamer 
for damages to the libelant for the loss of her 
husband. It is not very easy to assess the 
damages. They must not be determhied by 
sympathy; and- it is hard to say what the 
actual damage to the wife was, but I have 
given the best construction I could to the mat- 
ter, and will enter a decree for ?1,000 against 
the steamer. I ought to say that a good deal 
of this testimony, which was taken during the 
past week, was not before my brother, the 
district judge, when this case was decided be- 
low. 



SEA GULL. The (WILLIAMS v.). See Case 
No. 1T,736. 



Case K"o. 1S,579. 

The SEA LARK. 

[1 Spr. 571.] 1 

District Court, X>. Massachusetts. May, 1860. 

Maritime Lieks— Supplies— Credit op Owner- 
Laches. 
1. When a ship, at the Chincha Islands, was in 
want of a chain and anchor, and they were fur- 
nished by another vessel, and the credit of the 
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owner of the ship, at the place of his residence, 
was not good at the time the chain and anchor 
were purchased, and had not been good for 
two years previous, and there were no persons 
resident at the islands, whose business it was to 
lend money, or furnish supplies, to any owners: 
hfUl, that it sufficiently appeared that those sup- 
nlies could not have been obtained upon the per- 
sonal credit of the owner, and that a lien there- 
for attached upon the vessel. 

[Cited in The James Guy, Case No. 7,195; 
The Lulu, 10 Wall. (77 U. S.) 203.] 

2. A lien would arise, without an express 
agreement therefor. 

3. There is nothing in the case of Pratt v. 
Reed [19 How. (60 U. S.) 359], to disturb the 
old doctrine, that a tacit lien arises when the 
circumstances necessary to create it exist. 

[Cited in The A. R. Dunlap, Case No. 513.] 

4. The chain and anchor were furnished at 
the Ohineha Islands, in September, 1^7, the 
libel was not filed until September, 1859: Held, 
that the lien had not been lost by this delay, it 
appearing that the srhip had not been within the 
United States, and that there was no reasonable 
opportunity to enforce the lien, before the suit 
was commenced. 

This was a libel in admiralty, by the 
owne«3 of the ship Jabez Snow, to recover the 
value of a chain and anchor, furnished to the 
ship Sea Lark, in September, 1857, at the 
Chincha Islands. Both vessels were of Bos- 
ton, and met at the Chincha Islands. The Sea 
Lark, before her arrival there, had lost a chain 
and anchor, by a collision with another vessel, 
and the master of the Jabez Snow furnished 
the chain and anchor sued for, from his own 
vessel, to supply the place of those that had 
been lost. In June, 185S, the owner of the Sea 
Lark gave the libcllants his note for the 
amount, (about $900,) and took from them a 
receipt for the note, containing the statement, 
that, when paid, it was to be in full settle- 
ment of the claim for the cham and anchor. 
The claimant of the Sea Lark held her under 
a mortgage made before the chain and anchor 
were furnished, and a purchase of the right of 
redemption after they were furnished, and. 
after he had notice of it. The libel was filed, 
and the ship arrested, in September, 1859, but 
she had not before been in the United States, 
since the articles were furnished. The answer 
alleged that the chain and anchor were fur- 
nished on the credit of the owner only, and not 
on that of the ship; that they were not nec- 
essary for the ship, and if they were, there 
was no necessity that her credit should be 
pledged to procure them, and there was, there- 
fore, no lien upon the ship for the payment; 
and finallj'-, if there ever was a lien upon the 
ship, it had been lost by the neglect of the 
libellants to collect the debt, of the owner of 
the ship. It appeared in evidence, that the 
master of the Sea Lark was authorized to 
draw upon his charterer, to a limited amount, 
but that this amount was not sufficient to meet 
his ordinary disbursements; that he drew up- 
on the owner in Boston twice, while at the is- 
lands, and readily sold the drafts at a premi- 
um; one of them at Callao, a place about one 
hundred miles from the islands, and the other 



to the master of a vessel, temporarily at the-' 
islands. It also appeared, that when the arti- 
cles were purchased, there was nothing said, 
as to whether or not the sale was to be on the- 
credit of the ship; and there was evidence, 
tending to show that the credit of the o^vner 
of the ship, at the time of the sale, was not 
good in Boston, where he resided. 

John C. Dodge, for libellants. 
F. O. Loring, for claimant. 

SPRAGUE, District Judge. Two questions- 
are raised in this case. First, was the ship 
Sea Lai-k ever subjected to a lien for the chain 
and anchor; and second, if she was, has the 
lien been lost. It is admitted, that as the law- 
was understood, prior to the case of Pratt v. 
Reed, 19 How. [60 U. S.] 359, the sale of these 
articles, under the circumstances, would have 
created a lien upon the ship. By the law, as 
laid down in that case, it is hicumbent on the 
libellants, in order to sustain their action, to 
prove, not only that the articles furnished, were 
necessary for the ship, but also that they 
could not have been procured upon the credit 
of the owner. It appears that there are no 
mercantile houses established at the islands, 
whose business it is to furnish either supplies 
or money. One draft, drawn by the master of 
the Sea Lark, was sold to a master of a ship, 
temporarily at the islands, and another at Cal- 
lao, but it does not appear that credit was 
given, or the drafts taken, without a lien up- 
on the ship. If the credit of the owner was 
known at the islands or Callao, as it in fact ex- 
isted in Boston, it seems clear the purchase 
could not have been made upon it. Two years 
before, he had failed to pay a large debt that 
became due from him, and it remained un- 
paid, until he went into insolvency. He testi- 
fied tliat he got credit after these articles were 
furnished, but it appears that it was only 
for premiums of insurance. 

The master of the Sea Lark stated, in his 
depo.sition, in the first instance, that he bought 
the articles on the credit of the owners. He 
does not say exclusively upon their credit; and 
if tliat was what he meant, it must have been 
an inference only, for he subsequently says, 
there was nothing said, one way or the other, 
as to whether the ship would be liable for the 
payment. It is not necessary that the ship 
should be, in terms, made liable for the pay- 
ment. There is nothing in the recent case, to 
disturb the old doctiine, that a tacit lien arises, 
when the circumstances necessary to create it 
exist. 

It appearing that the credit of the owner, at 
the place of his residence, was not good, at the 
time the chain and anchor were purchased, 
and had not been for two years prior to that 
time, and that there were no mercantile houses, 
or persons resident at the Chincha Islands, 
whose business or practice it was to lend mon- 
ey, or furnish supplies to any owners, I think 
it is sufficiently proved, that these necessary 
supplies could not have been obtained upon 
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the personal- credit of tlie owner, and that a^ 
lien therefor attached upon the yessel; 
' There is no good ground for holding the lien 
to be lost. There has heen no neglect in en- 
forcing it against the ship. This process was 
fCommenced against her as soon as was reaspn- 
■ahly practicable, after the articles were fur- 
nished. It is said there has been neglect to 
enforce the payment of the debt from the own- 
•er. It is not necessary to decide what would 
be the effect of such neglect, as none h&s been 
-proved. Every effort to enforce the payment, 
.except commencing a suit, seems to have been 
made. And, moreover, the claimant does not 
stand in the position of a bona fide pm-ehaser, 
witliout notice. Judgment for the Hbellants. 



SEAL-SKINS (DAVISON v.). 
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Case KTo. 13,580. 

In re SEAMAN. 

[19 N. B. R. (1879) 332.] i 

District Court, D. Indiana. 

BANKROPTcy — Petition for Discuakge — Case on 
BET0RN Dat— Assent of CUebitous. 

An unopposed petition for discharge is to be 
submitted upon the state of case that exists on 
the return day. If a discharge is subsequent- 
ly granted upon the assent of creditors, it 
must be upon the assent of such creditors as 
have proved their debts on or before the return 
day. 

[In the matter of Oom-ad Seaman, a bank- 
rupt.] 

GRESTTAM, District Judge. In this case the 
usual petition and affidavit for discharge were ' 
filed, and the 2oth day of April, 1879, was 
appointed for the a-editors to appear and show 
cause why the prayer of the petition should 
not be granted. On the day thus appointed 
the assets of the bankrupt did not equal thirty 
per cent of the proven debts; no assent of 
any portion of the creditors to his discharge 
was then filed, and the court suspended its 
action upon the petition in order to afiEord the 
bankrupt further opportunity to procure and 
file the assent aforesaid. Subsequently the 
bankrupt asks leave to file proofs of debt by ' 
other creditors, with their assent to his dis- ; 
charge, making the assent of one-fourth in 
number and one-third in value of all creditors ' 
who have proved their debts, and it is for the 
court to determine whether this leave shall 
be granted. 

Section 5112 of the bankrupt law requires > 
that the assent to discharge shall be filed at 
or before the hearing of the petition therefor, 
which is the return day of the show-cause or- 
der, unless further proceedings are necessary; 
and the general orders of the supreme court ; 
(No. 24) provide that any creditor who wishes ' 
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to oppose the petition for discharge must "en- 
ter his appearance in opposition thereto on the 
day when the creditors are required to show 
cause." The law does not explicitly designate 
the precise time when the status of the estate 
in bankruptcy shall be considered in determin- 
ing whether the bankrupt is entitled to a dis- 
cbarge; it does not say just when the assets 
shall equal a certain proportion of the debts, 
or just when the assent of a certain proportion 
of the creditors shall entitle him to a discharge. 
But it is plain that under the rule no opposi- 
tion to the discharge can be made unless an 
appearance for the purpose of making it is en- 
tered on the return day, and no appearance 
can be entered xmless it is" by a creditor who 
has proved his debt on or before that day. 
"If this be true, it would be unfair to permit 
the subsequent appearance and proof by cred- 
itors for the purpose of aiding the bankrupt 
in getting a discharge, when the strict lan- 
guage of the rule denies the right of subse- 
quent appearance and proof hy creditors for 
the pui-pose of resisting it. If on the return 
day the record shows that the bankrupt is not 
entitled to a discharge by reason of a defi- 
ciency of assets, or the failure or refusal of 
enough creditors to assent thereto, the creditors 
are not apt to enter their appearance in op- 
position to the petition, for it would be un- 
necessary to oppose what is denied by the 
record, and cannot be granted without their 
consent. And if -the status of the ease, as it 
exists on that day, may be afterward modified 
by the admission of other creditors who favor 
the discharge, it would seem proper that all 
the creditors should be again notified, and 
have another opportimity to show cause, and 
so on ad infinitum. 

The proceeding of the bankrupt for discharge 
is one instituted by himself; the creditors -who 
have proved their debts are made parties; and 
the bankrupt's right to the relief asked by 
hhn in cases where there is no appearance in 
opposition thereto, depends upon the showing 
he is able to make on the day that the cred- 
itors are required to respond in his petition. 
He can select his own time, under the limita- 
tions imposed by the statute, for filing his peti- 
tion, and if he is not able on the return day of 
the order that is made thereon, and in default 
of any opposition thereto, to show that he is 
entitled to the relief that he'asks, he ought not 
to be pa-mitted to come in afterward and ob- 
tain it without further notice, and upon an 
entirely difCerent showing. If a discharge is 
subsequently granted upon the assent of cred- 
itors, it must be upon the assent of such cred- 
itors as have proved their debts on or before 
the return day. It seems to be the meaning 
of the law and rules that an unopposed peti- 
tion for discharge is to be submitted upon the 
state 'of case that exists on the return day, 
and the leave to file the assent of creditors 
who have proved their debts since that time 
is accordingly refused. 
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Case No. 12,581. 

SBAIIAN et al. v. The ORESCENT CITY. 

[1 Bond, lOo.] 1 

District Court, S. D. Ohio. April Term, 1857. 

Collision — Prescmptiox of Fault — Dajiages — 

Sale of Damaged Cargo — Loss 

— Affreightment. 

1. In a case charging a collision by a steam- 
boat on a flat-boat heavily laden, if there is 
doubt on the question of fault, by reason of a 
conflict in the evidence, the presumption of 
wrong will be against the steamboat. 

2. After a cargo is shipped, tie shippers can 
not demand it short of the port of destination 
without payment of full freight for the voyage. 

3. In this case, the flat-boat was laden with 
flour in barrels, destined for New Orleans; as 
the result of the collision, the flour was sub- 
merged in water for several hours, and injured 
thereby; the master of the flat-boat, having 
repaired his boat, reshipped the flour on the 
same boat for New Orleans, where it arrived 
after a passage of three weeks, and was there 
eold at a great losff from its damaged condition; 
and as the collision occurred only sixty miles 
below Cincinnati, to which place the flour could 
readily have been shipped, and where it would 
have sold with little loss: Held, that the master 
of the flat-boat should have sent the flour to 
Cincinnati for sale, that being the nearest and 
best market; and that the owners of the steam- 
boat, adjudged guilty of fault in the collision, 
are liable only for the actual loss that would 
have occurred, if the flour had been shipped to 
and sold at that place, and not for the loss 
sustained by the sale at New Orleans. 

[This was a libel by Seaman and Gillespie 
against the steamboat Crescent City, to recover 
damages for a collision.] 

Lincoln, Smith & Warnock, for libellants. 
Charles Fox, for respondent. 

OPINION OF THE COURT: The facts 
averred in the libel in this case may be sum- 
marily stated as follows: That on January 18, 
1854, at ilalta, on the Muskingum river, the 
libellants shipped on a barge or flat called the 
"Falls City No. 5," of which J. R. BeU was 
master and pilot, twelve hundred and ten bai- 
rels of flour, to be conveyed to New Orleans; 
that on the 20th of February, about two 
o'clock p. m., at a place on the Ohio river, 
about two miles below Sugar creek, and about 
sixty miles below Cincinnati, and at the dis- 
tance of about two hundred and fiftj' yards 
from the Kentu<}ky shore, the river being 
broad, and without any obstruction to naviga- 
tion, the steamboat Crescent City came up the 
river and made a landing on that shore, and 
took a wood-flat on its larboard side and 
thence came quartering out from shore, across 
the stern of the Falls City, and ' caused the 
Hat in tow of said steamboat to strike the 
flour-barge on its larboard side, about to'elve 
feet from the stern, tearing out the side from 
that point to the center of its stern, and caus- 
ing it to sink so far that the cargo floated out 
into the river, and the flour was thereby great- 
ly damaged by water; that most of the float- 
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ing floiur was caught and taken to New Or- 
leans, and sold for the benefit of whom it 
might concern. The libellants allege that the 
loss on the sale of the damaged flour at New 
Orleans was §3,384.70, for which, with ex- 
panses amounting to §43.50, and interest from 
March 20, 1854, they claim a decree. The 
Crescent City having been attached at the port 
of Cincinnati, under process issued from this 
court, George Leslie intervened as the owner 
of the boat, and filed his answer, averring in 
substance that said boat, in coming up the 
Ohio river, crossed from the Indiana side to 
Powell's wood-yard, two miles below Sugar 
creek, on the Kentucky side, and there caused 
a wood-boat to be attached on either side of 
the steamboat, intending to take them in tow; 
and that while lying close to the shore, the 
stem aground, or nearly so, and the gunnel of 
the starboard wood-boat held fast by a tree, 
the steamboat being kept in that position by 
going forward with the larboard engine, and 
backing with the starboard engine, two flour- 
barges, lashed together, floated down within 
from one hundred to one hundred and fifty 
feet of the Kentucky shore; and by reason of 
the failure of, the crew to lay the barges out 
into the river, the^larboard side of the inner 
barge sti'uck the wood-boat attached to the 
larboard side of the steamboat, thereby knock- 
ing a hole in i+s side, and causing the injury 
complained of by the libellants. The answer 
avers that the collision was not occasioned by 
any fault in the management of the steamboat, 
but wholly through the negligence and miscon- 
duct of the crews of the flat-boats. 

These are the allegations of the parties pre- 
senting the points involved in this controversy. 
The case made by each is in direct conflict 
with that made by the other, and each, it is 
uisisted, is sustained by the evidence. The 
duty, never pleasant, and not wholly free from 
diftieulty, when the proofs are so seemingly 
couti'adictory and discrepant, is thrown upon 
the court of fixing on some satisfactory basis 
for a decree. There are fortunately some facts 
which are not controverted in the case. The 
collision happened between one and two o'clock 
in the afternoon of the 20th of February, 1854, 
in what is kno■\^^l as "Sugar Creek Bend," on 
the Kentucky side of the Ohio river, some 
two miles below the mouth of Sugar creek, 
and about sixty miles below Cincinnati. The 
river at the time was high, being, in the boat- 
man's parlance, at an eighteen or twenty foot 
stage. The river is wide there, and the water, 
even close in to the Kentucky shore, of suflft- 
cient depth to float a steamboat of large size. 
Although there is a considerable bend in tlie 
river on that side, there is nothing to obstruct 
the view up and down for a distance of several 
miles. The weather, on the day named, was 
clear and calm. The current, at the place of 
collision, at the stage of water before stated, 
is about four miles and a half to the hour, 
setting in toward the Kentucky shore, and be- 
ing strongest from two Jiundred to two hun- 
dred and fifty yards from that shore. These 
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facts wari-ant the inference that the collision 
in question could not have occurred -without 
culpable negligence or want of skill in the man- 
agement, either of the steamboat or the flour 
boat; and that one or both must be held re- 
sponsible for the injury -which resulted from it. 
Before stating the views entertained by the 
court, upon the evidence adduced, it may be 
proper to remark, that in a controversy involv- 
ing a collision between a steamboat and a 
fiat-boat, so far as presumptions are allowable, 
they must be strongly against the former, A 
steamboat, especially one having side-wheels 
and powerful engines, as is the fact ia rela- 
tion to the Crescent City, has entire control 
of its movements, and, by the aid of its ma- 
chinery, can change its direction or position 
with rapidity and ease, under ordinary circum- 
stances. On the other hand, a flat-boat, heavily 
laden, being wholly dependent on the use of 
hmnan strength and effort to effect a change 
in its direction or position, is moved slowly 
and with difficulty. The object of those hav- 
ing such a craft in charge, is to keep it in the 
strongest water, where its descent will be 
most rapid. It is obvious that a flat-boat can 
do little in avoidapce of a collision; and that 
in competition with a steamboat, the latter 
will be held to stringent rules, in 'case of in- 
jury to the former. This, however, does not 
admit the condus'on that there may not be 
such negligence and want of skill in the navi- 
gation of a flat-boat, as to create a liability 
for an injury resulting from a collision. In 
stating the conclusions of the court, X do not 
regard it as necessary to present a critical an- 
alysis of the evidence offered by the parties. 
The right of the libellants to a decree in their 
favor depends wholly on the a'edit due to their 
witnesses. If the facts proved by them are 
a'edible, it is clear that no culpability attaches 
to the management of their flat-boat, and that 
the fault rests wholly on the steamboat. And 
the main fact in question relates to the posi- 
tion of the two boats, at the time of the colli- 
sion. If, as the libellants allege, their boat 
was descending in the channel, at a proper 
distance from the shore, and the steamer, go- 
ing forward, struck the flat, and thus caused 
the injury to the cargo, there can be no doubt 
as to which boat was in fault. The libellants 
have proved, by some seventeen or eighteen 
witnesses, the circumstances under which the 
collision happened. A number of these wit- 
nesses, including the master of the flat-boat 
which was injured, were employed on that 
boat at the time, and, as they state, saw the 
collision. Others were employed on the boat 
which was lashed to the injured flat, and had 
equally favorable opportunities of noticing the 
position and movements, both of the flat and 
the steamer. Seva*al others were on anotha* 
pair of flat-boats, some four or five hundred 
yards in advance of the one which was struck, 
but in clear view of the transaction. One wit- 
ness was in a skiff, just above, but near the 
boats when they came together.. Two witness- 
es were on a store-boat, between seven and 



eight hundred yards above the wood-yard at 
which the Crescent City took the wood-flats 
ia tow, prior to the collision, who swear they 
saw the boats, and state distinctly their posi- 
tion and movements. 

Without stating minutely, the facts sworn to 
by each of these witnesses, it Is sufficient to 
remark that there is a substantial agreement 
in their testimony as to the important facts 
relating to the collision. These fiicts may be 
comprehensively stated as follows: That the 
Crescent City, in its progress up the river, 
crossed over from the Indiana side and made a 
landing at a wood-yard on the opposite side. 
The steamer, having taken a wood-flat in tow 
on either side, after a detention of a few min- 
utes, left the landing, and had proceeded up- 
ward some -two or three hundred yards, the 
bow then quartering up stream, and at a 
distance of not less than two hundred yards 
from the shore, when the corner of the wood- 
flat on the larboard side of the steamboat 
struck the larboard side of the flour boat, 
which was next to the Kentucky shore, abfiut 
twelve feet from its stern, carrying away the 
side of the flour boat from that point, iuclud- 
ing the stanchions, to the middle of the stern. 
As the result, the boat began immediately to 
sink, and a part of the flour, constituting its 
cargo, floated in the river. The crew of the 
flour boat succeeded in landing it a consider- 
able distance below the place where the colli- 
sion occurred. In relation to the distance from 
the Kentucky shore to the place of collision, 
the witnesses referred to vary somewhat in 
their testimony. None estimate it at less than 
one hundred j'ards, and much the larger num- 
ber at from two hundred to two hundred and 
fifty yards. The mean of then* estimates is 
about two hundred yards. In corroboration of 
their testimony as to this distance, several of 
the witnesses who were employed on the flour 
boats, and who assisted in landing the injured 
boat, swear that immediately after the colli- 
sion they attempted to can-y out a line, which, 
it is in proof, was about two hundred yards 
in length, and which would not reach the 
shore. 

The remark is proper here that the witnesses 
for the libellants are in no case otherwise im- 
peached than as they are contradicted by those 
of the respondent. No direct evidence is of- 
fered impugning their credit as persons defi- 
cient in character for truthfulness. They are 
before the court, therefore, with a just claim 
to credibility, unless the fects stated by them 
are contradicted by the testimony of more re- 
liable witnesses. And, if credible, they clear- 
ly establish the position, that no fault is im- 
putable to those in charge of the flour boat, 
and that the steamboat must be held respon- 
sible for the injury sustained by the collision. 
It is insisted, however, on the part of the re- 
spondent, that the evidence adduced by him 
relieves the steamboat from the charge of neg- 
ligence or misconduct, and that the fault is 
wholly on the other side. A number of wit- 
nesses have been examined by the respondent 
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to sustain this view. They consist of the mas- 
ter of the steamer, one of the mates, an en- 
gineer and his assistant, together "with some of 
the decli-hands, and several persons who were 
at the wood-yard when the steamboat landed 
and at the time of the collision. I shaE not 
attempt critically to examine the statements 
of these witnesses. They coincide in saying 
that after the steamboat took the wood-flats in 
tow, and up to the time of the collision, there 
had been no forward motion of the boat; and 
that at that time the boat was lying with its 
stern near, or on the shore, and the bow quar- 
tering up stream, and not more than thirty 
yards from shore; and, that while in this posi- 
tion and kept there by the reversed action of 
the starboard and the forward action of the 
larboard engines, the flour boat being out of 
its place, and much too near the Kentucky 
shore, came against the steamer and thus sus- 
tained injury. It is further insisted, and there 
is the evidence of several of the respondent's 
witnesses to establish the fact, that the gun- 
nel of the inner wood-boat attached to the 
steamer was entangled with a tree standing 
in the river near the shore in such a way as 
to prevent it from being moved upward, and 
that being aground at the stern, or very near 
the shore, there was no possibility of backing 
so as to avoid the descending flour boat If 
this view is to be sustained, it follows that the 
flour boat was within thirty yards of the Ken- 
tucky shore, and also that the steamer was in 
a position rendering it impossible to get out 
of the way of the flour boat, and can not, 
therefore, be held responsible for the injury 
which resulted. 

The sanction of the view thus urged by the 
respondent necessarily involves the repudiation 
' of the testimony of nearly all the witnesses for 
the libeilants. Considering the number of 
these witnesses, their opportunities of seeing 
the transactions of which they testify, and the 
clear and explicit statements they make, in 
relation to the main facts of the case, in the 
absence of any extrinsic evidence impairing 
their claim to credit, I do not see ' on what 
ground I can arbitrarily set them aside as im- 
worthy of belief. To suppose that such a num- 
ber of persons, without any apparent motive, 
could willfully have falsified the truth, is a 
conclusion' which I should most reluctantly 
adopt. Nor do I think, that in crediting their 
statements, it follows, necessarily, that the 
witnesses for the respondent have testUied 
corruptly. It seems to me that the apparent 
discrepancy between the witnesses for these 
parties, may, to a great extent, be explained 
and reconciled by the very reasonable assump- 
tion that the witnesses for the respondent, in 
their statements as to the movements of the 
steamer, its petition and distance from the 
shore at the time the collision is supposed to 
have occurred, had reference to a state of 
things existing but a few minutes prior to that 
occurrence. It is doubtless true that the 
steamer, when the wood-boats were first tak- 
en in tow, was very nearly in the situation 



the witnesses describe. Its stern was probably 
on or very near the shore, and its bow thirty 
or forty yards, or less, out from the shore, and 
there was a forward and a backward action of 
the engines to enable it to maintain that posi- 
tion. But is it not reasonable to suppose these 
witnesses are under a mistake in saying— as 
some of them do — that there was not afterward 
a forward motion by both engines, which car- 
ried the boat outward into the stream, till it 
was two hundred yards from the shore, and 
had attained the position and place described 
by the libeilants' witnesses, at the time the 
collision took place? It would require but two 
or three minutes to produce this state of 
things; and it might readily happen that the 
witnesses, not considering what change of po- 
sition might take place in so brief a space, 
have stated the impressions made on their 
minds from facts observed at a prior time. I 
adopt this conclusion as reasonable, and as 
tending to harmonize the evidence and avoid 
the otherwise inevitable conclusion that some 
of the witnesses have corruptly stated that 
which is untrue. There is one fact, which, In 
my judgment, greatly strengthens the infer- 
ence that the witnesses f(ff the libellant are 
correct in saying the steamer was under heao- 
way, when the collision happened, and that 
those for the respondent, who testify that it 
had no forward motion then, are mistaken. I 
refer tx) the great force with which the flour 
boat was stricken. The result of the collision 
on the flat-boat has been stated. It seems 
improbable that such an injury could have 
been inflicted, upon any other supposition than 
that the steamboat had a forward motion at 
the time. The mere force of the current, car- 
rying the flour boat against the comer of the 
wood-boat, while at rest, is not sufficient to 
account for the injiiry sustained by the for- 
mer. But, without pursuing this investigation 
further, I have but little hesitancy in reaching 
a conclusion, from a careful consideration of 
the whole case, that the responsibility for the 
injury resiflting from this collision must rest 
on the Crescent City. 

I will now state briefly the principles on 
which the damages are to be estimated. 

It appears that after a detention of four 
days at Sugar Creek bend, the injured boat 
was repaired, and the flour, with the excep- 
tion of five barrels which were lost, was re- 
shipped on the same boat and reached New 
Orleans about March 18, 1854. It was con- 
signed for sale to the firm of Graham & Buck- 
ingham, commission merchants of that city; 
one of the members of which house testifies 
that the flour was badly damaged by water. 
Its value at New Orleans, if in good condition, 
at that time, would have been ?6.75 per barrel. 
It was sold at public auction on the 22d of 
March, after due notice given, at an average 
of about four dollars the barrel. It is claimed 
by the libeilants, that the difference between 
the price for which the flour sold and the r-iar- 
ket value of the article, if not damagecl, add- 
ing thereto the charges and expenses at New 
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Orleans, fnmisli the rule for 'the asgesstnent of 
the damages in this action. Adopting this 
rule as the basis of a decree, the damages 
amount to ?3,23l,50, for which, with interest 
from March 22, 1834, a decree is asked. On 
the subject of damages, in cases, of collision, 
the supreme court, in the case of Smith v. Con- 
dry, 1 How. [42 U. S.] 28, say: "It has been 
repeatedly decided in cases of insurance that 
the insured can not recover for the loss of 
probable profits at the port of destination, 
and that the .value of the goods at the place 
of shipment is the measure of compensation. 
There can be no good reason for establishing 
a different rule in cases of loss by collision. It 
is the actual damage sustained by the party 
at the time and* place of the injury that Is 
the measure of damages." In the case before, 
the court, this rule can_ not apply, for the rea- 
son that there was no inarket for flour at 
Sugar creek, where this collision occurred. 
And It is obviously proper,' therefore, to esti- 
mate the damages' according to the peculiar 
circumstances of the ease, having due regard to 
the spurit of the rule sanctioned by the su- 
preme court. It is conceded, and such is the 
proof, that there is no market for flour below 
the place where the Injury occurred short of 
New Orleans; and that Cincinnati, sixty mfles 
above the place of collision, is one of liie best 
markets ia the "West for flour generally, and 
especially for flour damaged by water, where 
It is always in demand and meets with ready 
sale, at a good price, for making starch and 
for other purposes. It is also in evidence that, 
at the time of this occurrence, there was but 
a slight difference in the market rates of flour 
at New Orleans and Cincinnati. 

The inquiry arises, was it proper ior the 
owners or supercargo of the flour which was 
injvired by water, to reship It for New Or- 
leans, the place of its original destination, to 
be conveyed there at the slow rate at which 
a flat-boat must necessarily descend th& river? 
On this subject, the obvious rule of justice is, 
that the owner or supercargo should act in 
good faith, and with the prudence and discre- 
tion which would be expected of men in their 
ordinary transactions. Now, it would seem 
from the evidence, that while parts of this 
flour were in the water but a few hours, other 
parts of It were submerged some portion of 
three days. It could not be otherwise than 
that the injury to the flour was considerable. 
Some unsuccessful efforts were made to pro- 
cure the transportation of the flour to New 
Orleans by steamboat. This mode of convey- 
ance would have insured its conveyance to that 
city, in a few days from the occurrence of the 
accident; and such a shipment of it would, 
doubtless, have been proper, under the circum- 
stances. But failing in this, the course dictat- 
ed by prudence was Its conveyance to Cincin- 
nati, which would have insured its being in 
market within a short period of time. This 
was entirely practicable; for the evidence is, 
that boats were running daily between Louis- 
Yille and Cincinnati. It appears, however, ttiat 



no attempt was ifiade, looking to this disposi-: 
tlon of the flour. It is the testimony of wit- 
nesses, of great experience in the flour .trade^ 
that the injury to flour which' has been wet 
is increased in proportion to the leogth of time 
' It remains in that condition. In warm weather 
it soon becomes sour; in cold weather, this 
effect is not produced. It could not be other- 
wise than that the damage to this flour would 
be materially enhanced by the time occupied 
in getthig it to New Orleans In a flat-boat. 
It was between three and four weeks in reach- 
ing that place, during the latter part at least 
of that time, embracing a part of the month 
of March, the weather was probably warm, 
and the liability to injury therefore greater. 

In view of all the facts of this case, I have 
not been able to perceive that any- principle 
of justice requh:es that the respondent should 
be accoimtable for .the Increased loss on the 
cargo, resulting from the obvious error com- 
mitted ia shipping the flour to New Orleans 
instead of Cincinnati. It' is in evidence by 
experts on this subject, that the damage to 
flour which has been wet ranges from fifty 
cents a barrel to one-half the market value 
of the article. If uninjured. The extent of the - 
damage depends something on the length of 
time it is exposed to the water, and the length 
of time it remains wet, before being used. 
The injury is greater or less, also, according 
to the construction and quality of the barrels. 
One witness states, that where flour has been 
under water but an hour, or something more, 
it will sell at a loss not exceeding one dollar 
on the barrel— and another witness states that 
the loss would not exceed fifty cents the barrel. 
These witnesses have reference to the Cincin- 
nati market. As to this cargo, if the price for 
which the flour was sold at New Orleans is 
adopted as fixing the ratio of injury, It would 
be nearly two dollars and seventy-five cents 
the barrel. This is obviously greatly beyond 
the loss which would have accrued if it had 
been brought to Cincinnati and sold there.. 
And the fact first stated clearly shows the- 
impropriety of its shipment to New Orleans. 
The evidence affords no precise data, by which 
to estimate the loss that would have accrued, 
if the flour had been sent to Cincinnati for 
sale. It may be fairly assumed from -the evi- 
dence, that it would^-not have been less than 
one dollar and fifty cents on the barrel. This 
estimate has not the certainty that is desirable, 
but it doubtless approximates the real loss 
' that the libellants would have sustained. If the 
course indicated as proper had been followed 
in the disposal of the injured flour. If it were 
possible to attain greater certainty in this re- 
spect, by a reference to a commissioner, I 
would wlUhigly ndake an order to that effect. 
But I do not see that this object can be effect- 
[ ed by such a course. 

' In addition to the direct loss from the in- 
jury to the flour, the libellants claim, as a 
: part of the loss resulting from the collision, the 
freight agreed to bQ paid, and 'which it appears 
;was paid, to tiie owner, and master .of the 
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barge, for its conveyance to New Orleans. The 
price agreed on by the parties, and stated in 
the bill of lading, was sixty-two and a half 
cents the barrel. If the court is right in its 
conclusion, that the rule of damages in the 
case is the market value of the damaged flour 
at Cincinnati, it is clear the libellants are en- 
titled to recover the freight paid to the place 
of destination. The evidence proves that after 
the collision the master of the barge repaired 
his craft, and after a detention of between 
three and four days, proceeded forward with 
the cargo on board. This he had an unques- 
tionable right to do, under the circumstances 
of the case, and was, of course, entitled to 
full freight. If the owner had appeared at 
the place of the accident, .and had demanded 
the possession of the cargo, there would have 
been no obligation on the freighter to have 
delivered it to him, without payment of full 
freight. The law on this point is stated to be: 
"After the shipment of the cargo on the voy- 
age, the shippers have no right to demand it 
at any intermediate port, short of the port 
of destination, without payment of full freight 
for the voyage, whether the cargo arrive in 
a damaged or undamaged state." Fland. 
Shipp. 250. The reason of this is stated by 
the same writer to be, that unless the ship is 
so wholly disabled as to be incapable of carry- 
ing the cargo to the place of its destination, 
the master has a right to insist upon the con- 
tract, and to a full opportunity of earning the 
freight agreed to be paid. In this view, the 
libellants derived no benefit from the delivery 
of the damaged flour at New Orleans, and are 
the actual losers of the amount of freight paid 
to that place. This loss is, therefore, to be 
regarded as resulting from the collision, and 
constitutes a proper item in estimating the 
damages for whicli the owners of the steam- 
boat are responsible. 

A decree will, therefore, be entered for the 
libellants, on the basis of a loss of one dollar 
and fifty cents on the 1,205 barrels of dam- 
aged flour, delivered at New Orleans, to which 
will be added the value of five barrels which 
were lost at the time of the accident, to be 
estimated at six dollars and seventy-five cents 
the barrel; and also the freight paid by the 
libellants, being sixty-two and a half cents the 
barrel, on the entire cargo. 
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SEAMAN v. ERIE RY. CO. 

[2 Ben. 128.] i 

District Court, E. D. New York. Jan.. 1868. 

Salvage— Ice — Common Carrier — Liability of 
OwxEHS FOR Salvage of Cargo. 

1. Where a railway company received freight 
in New York, which must be carried to New 
.Tersey to be put on the railroad trains, and had 
made a contract with one A. to carry such 
freight from a dock in the East river to the 
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station in Jersey City, A. agreeing to assume 
the risk of the transportation across the river, 
and a barge belonging to the company, loaded 
with such freight, was transporting it across 
the river, under the direction of A. or his em- 
ployees, the barge, with another barge, being 
towed by a steamboat, and the hawser parted, 
and the one barge was left to drift, while the 
steamboat took care of the other; and while 
she was so drifting, a large field of ice came up 
the river, and carried her along with it in such 
a direction that the barge was in imminent dan- 
ger of being crushed between the ice and a pier 
above, and thereupon a steamtug, on the call 
of those on board the barge, went to her, and 
pulled her out of the ice, and got her into one 
of the slips, till the field drifted by, the value 
of the barge and cargo being from $30,000 to 
845,000, and of the tug ?10,000, and the service 
occupying about half an hour, held, that the 
service was a salvage service. 

2. The rnilway company were personally lia- 
ble for the salvage. 

3. $500 was a reasonable salvage, besides ?50 
for injury to a hawser. 

[This Avas a libel for salvage by Lawrence 
Seaman against the Erie Railway Company.] 

John P. Baker, for libellant. 

Eaton, Tailer & Newell, for respondents. 

BENEDICT, District Judge. This is an ac- 
tion in personam to recover salvage compensa- 
tion for services performed by the steamtug 
J. S. Underhill, in this port, in rescuing the 
barge H. Suydam and her cargo from the ice. 
The evidence discloses the following state of 
facts: 

On the 23d of January, 1867, the steamtug 
Van Houghten, while engaged in towing two 
barges in the East river, parted her hawser, 
and was compelled to leave one of them, the 
EC. Suydam, adrift, while she towed the other 
into a pier. While the Suydam was so adrift, 
and while the Van Houghten was engaged in 
landing the other barge at the pier, a large 
field of ice came into the East river upon the 
flood tide, which caught the Suydam, and car- 
ried her along with it up the river, the barge 
lying at right angles to the shore, with her 
stem to the New York side, and her bow im- 
bedded in ice. The river narrows above the 
South ferry, and the flood tide sets over to the 
New York shore, so that the floe as it moved 
up was constantly approaching the New York 
piers, and when ofE pier 9 was from one hun- 
dred to three hundred fefet from the piers. It 
was, moreover, large enough to fill the river 
in the narrow part above, and so firm that 
later in the day numbers of persons crossed 
the river upon it, after it had jammed in at 
the Fulton ferry. The Underhill was lying at 
pier 9, and as the barge was carried by her, 
the master of the Underhill hailed those on 
board of the barge, and called attention to their 
danger. No answer was immediately return- 
ed, but shortly those on the barge hailed the 
Underhill to come to their aid. The Underhill 
at once pushed out, backed down to the barge, 
threw her a line, pulled her out of the ice, 
and started with her for the slips. By this 
time the vessels had been carried up as far as 
pier 16, the upper pier of the Wall Street fer- 
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ry slip. On reaching tlie piers, the tug swung 
the barge into the slip ahove the ferry, and 
herself hito the ferry slip, the ice being then 
close upon the vessels, and in fact pushing 
. against the tug as she moved into the slip. So 
placed, with her hawser still fast to the barge, 
but around the end of pier 16, the tug held 
the barge until the ice moved off, when she 
took her to her destination at Jersey City, no 
injiu-y having been sustained by either vessel, 
except the chafing of the hawser by the strain 
around the pier. 

These facts present all the elements of a 
salvage service. That there was imminent 
danger of great damage, if not of the total loss 
of tlie barge and her cargo, can hardly be 
doubted. Upon the whole evidence, no other 
means of rescue was at hand but the Under- 
hill, although there is some testimony going 
to show that the Van Houghten could have 
reached the barge, and would have rescued 
her, had not the Underhill gone 6ut The Van, 
Houghten, it is true, was coming up the river, 
in hopes to get hold of the barge, but the evi- 
dence shows that the ice was closing on the 
piers so fast that she herself was compelled 
to take refuge in the ferry slip, and was al- 
ready there when the Underhill got in; and 
if the Van Houghten could have reached the 
barge under the circumstances,' all she could 
have done was to have passed up the river, 
and by easting a line to the barge endeavored 
to' tow her up the river ahead of the ice be- 
fore it should shut in. But a large part of 
the floe was ah-eady above the barge; and up- 
on the evidence, I consider the success of such 
an attempt, had it been made, as extremely 
doubtful. So it must have appeared to the 
men on the barge,- for they saw the Van 
Houghten coming up, and heard the hail of 
the Underhill as they passed her, but called 
only when it was apparent that the Van 
Houghten could not reach them in time. The 
service rendered was not without risk to the 
Underhill, for the floe was heavy ice, extend- 
ing to the Brooklyn shore, and had it caught 
the tug against a pier, she could not have es- 
caped without serious damage. She had bare- 
ly time to save herself, without any allowance 
for accident or misjudgment. 

The aid thus furnished was voluntary; it 
was rendered promptly, and resulted in suc- 
cess. Such a service the maritime law, out of 
considerations of public policy, is careful to 
reward with liberality. As bearing upon the 
question of the amount proper to be awarded 
in this case, it is worthy of remark, and, un- 
der the circumstances, of commendation, that 
the master of the tug, while he watched the 
barge, and in time called her attention to her 
danger, did not obtrude his services, but al- 
lowed the persons on the barge to decide as 
to the possibility of being rescued by their 
own tug; and when called, although no other 
aid was present, he made no attempt to make 
a hard bargain, but, relying upon the maritime 
law to give him due compensation in case of 
success, at once assumed the risk. 



The value of the tug was about §10,000; 
the value of the barge and cargo from ?30,000 
to $45,000. The time occupied, however, did 
not exceed thirty minutes, not including the 
time used in taking the barge to the railway 
dock hi Jersey City. No loss of business or 
injury to property was sustained beyond the 
chafing of the hawser. The ordinary price 
charged by tugs about the harbor on this day 
was §15 per hour. In view of all these cir- 
cumstances, I deem §500 a proper reward, to 
which I add $30 for the damage to the haw- 
ser. 

A remaining question in the case is, wheth- 
er the defendants, the Erie Railway Company, 
can be held personally liable for this amount, 
in an action in personam. The facts material 
to the disposal of this question are not in dis- 
pute. It appears that the barge belonged to 
the Erie Railway Company, and was laden 
with merchandise which had been delivered 
to that company in Xew York City, to be 
transported by them West- 
Being common carriers by land, the excep- 
tion of perils of the seas formed no part of the 
contract between the railway company and the 
shippers of the goods. The trains of this rail- 
way start from the railway dock at Jersey 
City, but the company have a station for the 
receipt of freights at the East river, in New 
York City, and by a general contract made 
between them and one Archer, the latter for 
a consideration paid him by the railway com- 
pany, had agi-eed to provide suitable conven- 
iences for, and to receive all freight offered at 
the East River station, for the "West via the 
railway, and to deliver such freight at the rail- 
way dock in Jersey City, Archer also agree- 
ing to assume all the risk of the transporta- 
tion across the river. This barge, when she 
was caught in the ice, was transporting her 
cargo to Jersey Oitj% under the direction of 
Archer or his employees, in pursuance of this 
contract. I see nothing in these iacts to re- 
lieve the railway company from liability for 
tl^is salvage. The nineteenth rule of the su- 
preme court gives the right to proceed in per- 
sonam for salvage against the party at whose 
request and for whose benefit the service is 
performed. That party, in this case, was the 
Erie Railway Company, for they were the 
owners of the barge, and held the relation of 
carriers to the merchandise on board. In case 
loss or damage had occurred to the merchan- 
dise by the ice, the railway company would 
have been personally liable to the owners of 
"the merchandise, and that liability they es- 
caped through the services of this salvor. 
Moreover, the libellants had a lien upon the 
barge and her cargo for this salvage, which 
they could have enforced, and which, had it 
been enforced, the defendants would have been 
compelled to discharge. Having received this 
property from the hand of the salvor, they 
thereby became liable to pay the amount of 
the lien. The Emblem [Case No. 4,434]. The 
maritime law, while it is careful to secure to 
salvors their compensation, by giving them a 
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lien upon the property sayed, does not compel 
them in all cases to proceed against the prop- 
erty to secure the benefits of the lien. Such 
a rule would cause unnecessary expense, and 
in many cases serious embarrassment to com- 
merce, to avoid which the salvor is permitted 
to surrender the property to its owner, and to 
the extent of its value hold him personally 
liable for a proper salvage compensation for 
the benefit received. 

A decree must accordingly be entered in fa- 
vor of the libellant for the sum of $550, with 
costs. 



Case Wo. 12,583. 

SEAJIANS T. LORING et al. 

[1 Mason, 127.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1816. 

Marine Insuuasce — Time Policy Attaches — 

Pitiou Insukaxcrs— Chasge of National 

Character — D elay. 

1. In a policy at and from a port, the con- 
struction of it, as to the time when the policy 
attaches, depends on circumstances. If the 
vessel be in a foreign port, in the course of a 
voyage, it attaches from her first arrival there. 
If in a domestic port, then from the date of the 
policy. If the vessel has been long lying in 
port, without reference to any particular voy- 
age, there it attaches from the time preparations 
are begun to be made for the voyage insured. 
If the assured becomes owner while the vessel 
is lying in port, the poUcy does not attach until 
after his ownership commences. 

[Cited in Henshaw v. Mutual Safety Ins. Co., 
Case No. 6.387: Merchants' Mut. Ins. Co. 
V. Baring, 20 Wall. (87 U. S.) 163.J 

2. If a policy be for A B, or whom it may con- 
cern, and made by an agent without any war- 
ranty, or representation of national character, 
it will cover the interest of any person, whether 
an American or foreigner, who has authorized 
the insurance. By a policy on vessel and cargo, 
a party having a lien for advances, or a spe- 
cial ownership and possession, may protect his 
interest in the vessel and cargo, to the extent 
of his advances and lien. By the usual clause 
in policies, as to prior insurances, the under- 
writer is exonerated, if prior insurances to the 
full value of the vessel and cargo, have been 
actually made by the assured on the same voy- 
age, and in full force at the time, although by a 
subsequent agreement between the assured and 
such prior underwriters, before the risk is com- 
menced, the prior policies are cancelled. 

[Cited in Hancox v. Fishing Ins. Co., Case 
No. 6,013; Aldrich v. Equitable Safety Ins. 

rested in Grant v. Wood, 1 Zabr. (21 N. J. 
Law) 292; Ryder v. Phoenix Ins. Co., 98 
Mass. 192; Kent v. Manufacturers' Ins. Co.. 
35 Mass. (18 Pick.) 22.J ' 

3. It seems that if a vessel be described in 
the policy to be a prize vessel, and afterwards 
her national character be changed, so as to in- 
crease the risk, this discharges the underwriters. 

4. If, in a policy "at and from," the assured 
unreasonably delay to commence the risk, or 
the voyage, the underwriter is discharged. It 
amounts to a non-inception of the voyage in- 
sured. 

rOited in Snyder v. Atlantic Mut. Ins. Co., 
9o N. T. 202.] 



1 [Reported by William P. Mason, Esq.] 
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To. Cited in Polsom v. Merchants' Mut. Mar. 
Ins. Co., 38 Me. 417, and in Jordan v. James, 5 
Ohio. 99, to the point that a lien may be ae- 
auired for advances by a mere possession under 
a contract for that purpose, but that it is of the 
very essence of the lien that possession accom- 
nanies it.] 

This was an action brought by the plaintiff 
[Young Seamans], as indorsee of the execu- 
tors, &c. of Amos M. Atwell, an insurance 
broker, to recover a premium note signed by 
the defendants [Caleb Loring and others], and 
dated the 7th of February, 1814, for the sum 
of ?1,401, payable to the said AtweU, or or- 
der, in ninety days after date. The cause was 
tried upon the general issue, when the follow- 
ing facts appeared:— The policy, for which the 
premium note was given, was underwritten in 
the office kept by Mr. Atwell, at Providence, 
in Rhode Island, on the 7tli day of February, 
1814. By the policy, "Messrs. Loring and Cur- 
tis, of Boston, for Leonard Jarvis, the 3d, or 
whom it may concern, do make insurance, and 
cause him or them to be Insured, lost or not 
lost, arrived or not anived, the sum of $2,800, 
on the brig Fame and appurtenances, and on 
her cargo on board, at and from Bergen, in 
Norway, to Boston, or a port of discharge in 
the United States, and until the cargo is safe- 
ly landed. The brig Fame was an English 
vessel, captured by a privateer and sent into 
Norway, and it is not known whether she has 
been condemned as prize or not; m ease of 
loss, payable to said Loring and Curtis only, 
or their order, whereof is master for this pres- 
ent voyage Justus B. Loekwood, or whoever 
else shall go master in the said vessel, &c. 
beginning the adventure upon the said brig 
Fame, appurtenances, and cargo, at Bergen as 
aforesaid, &e." In the margin, the insurance 
was declared to be on vessel §600, and on car- 
go $2,200. The premium fifty per cent. At 
tbe close of the policy was the following 
clause: "And it is the express condition of this 
policy, that the subscribers hereto shall be dis- 
charged from every risk, in case the same 
property should be wholly assured by any pol- 
icy, or policies, actually prior to this. But 
should any part of the same property remain 
unassured by such prior policy, or policies, or 
if the sum, assured by this policy, should ex- 
ceed the true value of the property at risk, 
then the first subscribers hereto, and those 
next in succession, shall be held to bear and 
take the risk of the sum written by each re- 
spectively, until the real amount of the proper- 
ty at risk shall be fully assured, and the subse- 
quent subscribers to this, and policies of a lat- 
er date, shall be discharged from every risk. 
But every subscriber, though discharged from 
the risk, shall be entitled to one half per centum 
on tbe sum written by him. But in all cases 
of return premium, one half per cent to be 
retained by the assurers." 

The insurance was effected under the fol- 
lowing circumstances:— Mr. Leonard Jarvis 
had, in his hands, funds belonghig to the de- 
fendants, which he was desirous of remitting 
to the United States, but not finding any con- 
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venient mode, he entered into a negotiation 
With Mr. Preble, of Paris, whereby he agreed 
to advance him 100,000 francs, and take .his 
bilis of exchange, endorsed by Mr. Daniel 
Parlier, of Paris, and drawn on the defendants, 
for the amoimt, Mr. Preble was, at that time, 
.owner of the privateer True-Blooded Yankee, 
•which had sent sevei-al prizes into Bergen, in 
Norway, and among others, the brig Fame 
^nd cargo; and it was agreed, that the said 
brig and cargo should be sent to Boston, un- 
-der the control of Jarvis, and in his name con- 
signed to the defendants, who were, out , of 
the proceeds, to pay the amount of the bills 
so drawn on them. Mr. Jarvis, by a letter 
dated Pails, November 10th, 1813. wrote the 
•defendants, giving them information of this 
negotiation, and in his letter are the following 
paragraphs:— "Mr. Preble has, in Norway, at 
his disposition, about 150,000 yards of Irish 
linen, and 1,200 yards of table linen, together 
with a fine brig of 200 tons, prize to the pri- 
vateer, to which he is agent. I have agreed to 
advance him 100,000 francs, upon the follow- 
ing conditions:— 1st. That, I should have the j 
•entire control over it, and expedite it to Bos- 
ton in my name, as security for the advance I 
made, consigning it to you, and giving you 
orders for the insurance, covering the amount. 
At foot you' will find note for insurance, that 
you "Will not fail to have effected, as Preble 
would by no means be uncovered." Note for 
Insurance: "Thirty thousand dollars, covering 
the premium, on brig Fame and cargo, at and 
from tlie port of Bergen in Norway, to that 
of Boston in America, warranted to sail dur- 
ing the winter, for account and risk of Leon- 
ard Jarvis, 3d. If you can leave out the war- 
ranty, without much affecting the rate of 
premium, it would be better." The defendants 
applied to Mr, Atwell to procure the insur- 
ance, by a letter dated on the 1st of February, 
1814, and In that letter they stated the com- 
mendations, bestowed by Mr. Jarvis upon Cap- 
tain Justus Loekwood, who was to be the 
master for the voyage, and upon the vessel; 
and among other things, that it "is expected 
she will sail about the 1st of January, so that 
we may look for her in all February. Her 
•cargo will consist of Unensr the vessel was 
■captured, we believe, by the True-Blooded 
Yankee." The letter further stated the form 
of the policies underwritten upon the same ves- 
•sel and cargo, for the same voyage, in Bos- 
ton, and then adds: "We have effected up- 
wards of §37,000, at the public and private 
offices;" and afterwards: ""We may wish to 
have $23,000 done, instead of ?15,O0O, if you 
•can effect it" In another letter of the de- 
fendants to Mr. Atwell, dated the 5th of Feb- 
-ruary, they state, (and give the particulars) 
Uiat $41,000, had then been underwritten in 
Boston and Salem. Between the date of this 
letter, and 'the effecting of the policy at Prov- 
idence, there was an additional- sum under- 
written on the prior policies, so that on the 
7th of February, 1814, those policies, which 
■ivpre on -the same voyage; and .precisely in the 
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same terms with the Providence policy, cov- 
ered, in the aggi-egate, the sum of ?43,T00, on 
vessel and cargo, viz. §9,190, on the vessel, and 
§34,510, on the cargo. 

The brig Fame arrived at Bergen, in Norway, 
in :3ifarch, 1813, and her cargo was immediate- 
ly taken out and put into the government 
stores. As soon as the negotiation between 
Messrs. Jarvis and Preble was completed, in 
iSTovember, 1813, Captain Loekwood was de- 
spatched by them from Paris to Bergen, and 
he received orders, before his departure, from 
Mr. Preble, to sell the brig and cargo at public 
sale, payable in undoubted bills on Paris, and 
tbat if Mr. Jarvis should instruct him to pur- 
chase the brig, and about 151,000 yards of 
linen, he (Loekwood) might draw on Mr. Pre- 
ble for the amount. Accordingly Mr, Jarvis 
did so instruct Loekwood to purchase the brig 
and linens, and draw on Mr. Preble, as had in 
fact been previously arranged between himself 
and Mr. Preble. Mr. Loekwood was farther 
-instructed, that if he purchased the brig and 
linens for Mr. Jarvis, to put her under Ameri- 
can colors, take the command of her as master, 
ship said linen on board-, with a sufficient 
quantity of iron to ballast her, and proceed to 
Boston, and there deliver the vessel and cargo 
-to the defendants, Llr, Loekwood did not ar- 
rive in Bergen imtil April, 1814, when he 
found the brig stripped, and moored in one of 
the outer harbours of Bergen. The linens were 
then in Mx. Janson's store, under the seal of 
the government, who refused to permit the 
brig to leave the port, and either the brig or 
linens to be sold, ■ Some time afterwards lib- 
erty was obtained from the government to sell 
the white linens, and accordingly they were 
sold by public auction, and generally bought in 
by Captain Loekwood, for the account of Mr. 
Jarvis; and finding the prices good, he pro- 
ceeded to sell the same linens by retail. The 
government, however, still withheld the brown 
linens, asserting that they were wanted, for the 
use of their soldier*?, Mr. Jarvis, having re- 
ceived information of, these facts, in the au- 
tumn of 1814 made a direct contract with Mr, 
Preble for the sale of the vessel and cargo, 
and determined immediately to proceed to Ber- 
gen. Accordingly Mr. Preble, in October, 1814, 
executed a bill of sale of the brig to Mr. 
Jarvis; and sent directions to his agents, at 
Bergen, to deliver over the cargo to him, and 
to account with him for the proceeds already 
sold. In November, 1814, JMr. Jarvis arrived 
in Bergen, and there found Captain Loekwood 
selling the white linens by retail at a good 
price, and engaged in negotiation with the 
government respecting the price to be paid Toy 
them for the brown linens, which were still 
in the stores, imder the government seals. Mr. 
Jarvis, being about to return to Paris, gave 
instructions to Captain Loekwood, to have the 
brown linens sold "by public auction, and 
bought in on his account, in the same manner 
that the white linens had -been (which, it was 
stated, could have been procured to be done, 
by a little management with the officers of the 
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government); and to sell the same by retail, 
unless the "whole could be sold at an advanta- 
geous price. But, just on the eve of his de- 
parture, the negotiation with the government 
was completed; and they agreed to purchase 
the brown linens at a great price; and jVIi*. 
Jarvis ratified the sale. At this time, all fm*- 
ther thoughts of performing the original voy- 
age to Boston, were laid aside. Mr. Jarvis re- 
turned to Paris, and again returned to Bergen", 
in March, 1815. In the mean time the govern- 
ment had, by the intervening peace, become 
dissatisfied with their bargain, and finally 
agi-eed to return the brown linens to Mr. Jar- 
vis, and to pay him £1,000 sterling, as a remu- 
neration for his loss. The proposal was accept- 
ed; and the brown linens were accordingly 
restored. Mr. .Jatvis then directed the brig 
and brown linens to be sold by public auc- 
tion, with a view to change the apparent prop- 
erty, and they were accordingly sold; and the 
brig, and a great part of the linens, were pur- 
chased upon his account, by a Mr. Hans Rei- 
mer of Bergen. The brig was then put under 
Swedish colors, her name changed to the War- 
en, and she had a Norwegian register and 
other documents, and a Norwegian master and 
crew. ilr. Jarvis, at first, intended to send the 
brig, with the residue of the linens, to France; 
but the return of Bonaparte from Elba, induced 
him to give up this voyage. He next projected 
a voyage to the West Indies, and finally de- 
termined to send the vessel to the United 
States. Accordingly the remaining linens were, 
in the latter pail of May, 1815, put on board 
of the brig, documented as a Swedish vessel. 
She sailed on the voyage about the 22d of 
•Tune, and arrived in Boston in August, 1815. 
Tlie cargo was stated, in the invoice, to be 
shipped by Mr. .Jarvis, on account and risk of 
Messrs. Loring and Curtis, and consigned to 
them. The invoice value of the cargo, (which 
was sworn to be the true value) was $16,258.- 
16, and the value of the vessel §2,862, to cover 
which, at fifty per cent, premium, would re- 
quire double the amount, viz. $5,724 on the 
vessel, and $32,516 on the cargo, in the whole 
$38,240.32. 

In consequence of information received, by 
the defendants from Mr. Jarvis, of the state 
of the property, the defendants, between the 
20th and 24th of December, 1814, procured a 
memorandum to be underwritten upon eight 
of the policies, which covered the sum of $28,- 
300, in substance as follows: "It is agreed, 
that the delay in the sailing of the Fame from 
Bergen, shall not be considered as a deviation, 
the assured wan-anting, that she shall sail for 
the United States on or before the first day 
of Februarj', 1815. The assured also warrant, 
that the goods were sound at the time of the 
shipment. If the Fame does not sail before 
the second day of February, and the risk ends 
without a los, the whole premium is to be re- 
turned, excepting a reasonable compensation 
for the risk which shall have accrued." These 
policies were afterwards cancelled upon pay- 
ment of one half per cent. All the other poli- 



cies were also cancelled in March and April, 
1815, except the Providence policy, upon the- 
payment of one half per cent. The under- 
writers on the policy, at Providence, were ap- 
plied to for the pui-pose of agreeing to a like- 
memorandum; but they declined inserting it. 

Upon this evidence, the following points- 
were made by Hubbard & Prescott, for defend-^ 
ants: 1st. That by the policies, prior to the 
Providence policy, there was an insurance to 
a greater amount, than the whole property at 
risk. 2dly. That the policy never attached; 
because tliere never was any fitting out of the 
vessel upon the voyage originally insured, the- 
delay amounting to a deviation from the voy- 
age. 3dly. That the policy never attached; be- 
cause the insured had no interest in the vessel 
or cargo, at the time of underwriting the poli- 
cy, but acquired it afterwards, in October, 
1814, and not before. 4thly. That the policy 
never attached on the vessel; because she was 
altered from a prize vessel to a Norwegian, 
! before the risk began, which materially in- 
creased the risk. 

Mr. Townsend, for plaintiff, on the other 
hand, contended, that there was no over-in- 
surance; the property being grossly under- 
valued in the evidence offered by the defend- 
ants, and the markets at Bergen affording no 
standard of its real value. 2dly. That if the 
value were as stated by the defendants, still 
as the prior policies were, by the memorandum 
and agreement of the parties, cancelled or 
varied, so that they never attached upon the- 
propeity insured, they were to be considered 
as if they never had existed, and, consequently, 
there was sufficient property to be covered by 
the Providence policy. 3dly. That the policy,, 
in this case, being "for whom it may concern," 
covered not only the property of Mr. Jarvis,. 
but also that of Mr, Preble, who, as prize- 
owner and prize agent, had a right to cause 
insurance to be made. 1 Marsh. Ins. (Condy's 
Ed.) 97, 108, 112, 113; Hill v. Secretan, 1 Bos. 
& P. 315. 4thly. That Mr. Jarvis had a com- 
plete property in the vessel and cargo, by vir- 
tue of the contract with Preble, in October,, 
1813, and that the subsequent sale was but a 
ratification of it, 5thly. That the policy being 
"at and from," attached upon the Fame and 
cargo at her fii'st arrival at Bergen, in oMareh, 
1813; and that the subsequent seizm-e and 
detention thereof by the government would 
have justified an abandonment for a total loss. 
1 Jfarsh. Ins. 288, 262, 289; Hull v. Cooper, 
14 East, 479; Bell v. Bell, 2 Camp. 475; Smith 
V. Steinback, 2 Caines, Cas. 158. 

In reply to the plaintiff's points, Prescott & 
Hubbard contended: 1st. That a prize agent 
had not, as such, any right to insure; and, they 
said, it had never been so adjudged, and that 
the opinion in 3 Bos, & P. 75, was a mere 
obiter dictum, 2dly. That the defendants had 
no authority to insure for Preble, but only for 
Jarvis. 3dly. That if an agent insure, he must 
insure as such, in the policy. French v. Back- 
house, 5 BuiTows, 2727; 1 Marsh. Ins. (Condy's- 
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Ed.) 2^7. 4thly. That Jarvis had no insumble 
interest under the contract, in Novemher, 1813, 
and that he had not even a lien on the prop- 
erty, for it was not then put Into his posses- 
sion. 5thly. That by the words "at and from," 
the policy did not attach upon the first arrival 
of the Fame at Bergen, but only from the 
time that some act was done towards fitthig 
her for the voyage to Boston. 1 Marsh. Ins. 
(Condy's Ed.) 261; Kemble v. Bowne, 1 
Caines, 75, 79. 

STORY, Circuit .Justice (after stating the 
acts). The fii-st question is, whose interest is 
assured by the terms of the policy? The pol- 
icy was effected by Messrs. Loring and Cur- 
tis, for Leonard Jarvis, 3d, or whom the same 
"may concern." It will, therefore, by its terms 
cover the interest of L. Jarvis, or any other 
person, having an interest in the vessel and 
cai-go, who has given aii authority for such 
insurance. There is no warrants'- or represen- 
tation of an American character, and the in- 
surance may avail for any foreigner, who has 
authorized it to be made on his own account. 
Hodgson V. Marine Ins. Co., 5 Cranch [9 TJ. 
S.] 100., But the insurance cannot enure in 
favor of any person, who had an interest in the 
cargo, unless Messrs. Loring and Curtis had 
'an authority from Mm for that purpose. Stein- 
back V. Rhinelander, 3 Johns. Cas. 269. The 
letter of instructions, under whicb this In- 
surance was efEected, is now before us, and 
the construction of it is a question of law. 
I am of opinion, that it authorized an insur- 
ance to be made for L. Jarvis only; and that 
an insurance for the captors, or for Mr. Pre- 
ble, was not authorized by it. There is noth- 
ing in the letter, which imports, that L. Jar- 
vis is acthig as agent for the captors, or for 
Mr. Preble, in making the insurance. On the 
contrary, he speaks in reference to an inter- 
est, which he had acquired in the vessel and 
cargo, by viitue of advances, made upon the 
credit of that fund. And the language in the 
close of the letter is perfectly satisfied by the 
obvious interest, that Mr. Preble had, in hav- 
ing an insurance made by Jarvis to the amount 
of his interest, without supposing that he au- 
thorized any insurance directly on his own 
accoimt. And in respect of proof of an au- 
thority to make insurance, I think, that it 
should not be gathered from loose expressions 
or inferences in letters of third persons; but 
it should distinctly appear in some communi- 
cation between the parties, or their indispuia- 
ble agents. Assuming, therefore, that a mere 
prize agent, as such, has, without any special 
authority for that purpose, a right to insure 
for the benefit of the captors (Le Cms v. 
Hughes, 1 Marsh. Ins. 84, 108; Craufurd v. 
Hunter, 8 Term R. 13; Lucena v. Craufurd. 
3 Bos. & P. 75, 2 Bos. & P. N. R. 323, and 
1 Taunt. 325; Stirling v. Vaughan, 2 Camp. 
225; Routh V. Thompson, 11 Bast, 428), still 
as that insurance does not appear to have been 
authorized by such agent, it cannot avail for 
the captors. 
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It is argued, that the words "whom it may 
concern" have no eEEeet, unless they are made 
to recover the interest of Mr. Preble. If that 
were true, and they were thus to be deemed 
mere surplusage, it would not vary the legal 
result But, ui this policy, the words seem to 
me to have an appropriate use. Under all the 
circumstances of this case, as the advances 
were made to Mr. Preble out of the funds of 
Messrs. Loring and Curtis, by Jarvis. as their 
agent, by adopting his acts, and making the 
insurance, it might be, that thereby the in- 
terest, whatever it was, that was acquired un- 
der the contract, between Preble and Jarvis, 
might be deemed to be theirs and not Jarvis's. 
In this view, it might have been a moot point 
(if the policy had been for Jarvis only) wheth- 
er he had an interest, to which it could at- 
tach; and therefore the words "for whom it 
may concern" were properly added to cure a 
doubt; and they are sufla.cient to cover any ni- 
terest of Messrs. Loring and Cm-tis in the ves- 
sel and cargo. 

The next consideration respects the nature 
of the interest, covered by the policy. It is 
on "the brig Fame and her cargo on board." 
It can, therefore, cover no intei'est except in 
the vessel and cargo; and the question is, 
whether Jarvis, or Messrs. Loring and Curtis, 
were the owners of the vessel and cargo, or of 
any Interest therein. The original contx*act be- 
tween Preble and Jai-vis certainly was not in- 
tended to convey the general ownership, even 
admitting that Preble was the entire owner of 
the vessel and cargo; which is certainly not in 
proof, but, for the purposes of this trial, seems 
conceded by the parties. That contract was, 
that the vessel should be put under the con- 
trol and management of Jarvis, and consign- 
ed to Loring and Curtis; and out of the pro- 
ceeds of the sale, after her arrival in the 
United States, they were to pay a bill of ex- 
change, drawn upon them, for their owfi use. 
The surplus was to be for the benefit of Pre- 
ble, or the captors. The utmost interest then, 
intended in the first instance to be conveyed, 
was a lien on the vessel and cargo, to the ex- 
tent of the advances made by Jarvis. To pass 
the title to a vessel, it is indispensable, that 
there should be some written transfer of the 
vessel. This is required by the law of nations, 
as weU as the mvmieipal law of this country. 
A vessel will not pass by a mere deliveiy, 
without a document of sale. The latter is con- 
sidered as an indispensable muniment of ti- 
tle. The Sisters, 5 C, Rob. Adm. 155; Abb. 
Shipp. p. 1, e. 1. And I think, that a lien for 
general advances cannot te acquired, unless 
by an hypothecation or other conveyance in 
writing for this purpose. And if it were oth- 
erwise, it is clear, that the lien could not be 
complete, having a situs in re, until posses- 
sion was acquired under the contract. I 
should hold, therefore, that no ownership in 
the vessel was acquired, until the bill of sale 
to Jarvis hi October, 1814, if it were necessary 
to rest this cause on that point. But it may 
well be disposed of, even assuming the more 
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favorable iJosition for the plaintiff, that an in- 
terest was acquired, as soon as the contract for 
advances "was consummated by an actual pos- 
session by Captain Lockwood, in April, 1814. 

As to the cargo, a different consideration 
may, in some respects, prevail. The title may 
pass by mere delivery of the goods under a 
contract of sale; or a lien may be acquired for 
advances by mere possession under a contract 
for that purpose. But it is of the very essence 
of a lien on goods, that possession accompanies 
it. The contract in October, 1813, was clear- 
ly executory, both as to vessel and cargo. It 
was contemplated by the parties, that the in- 
terest of Jai-vis was to be acquired under a 
public sale at Bergen of the vessel and cargo, 
which were to be bought in on his account, 
and conveyances were to be made to him. 
Until such conveyances, he was not deemed 
to be the ostensible owner, nor his control of 
the vessel complete. And the subsequent 
agreement and sale, in November, 1814, is per- 
fectly consistent with this construction of the 
original contract. If, therefore, Jarvis did ac- 
quire a lien on the vessel and cargo under the 
contract for advances, followed up by posses- 
sion, I think, that he may be rightfully con- 
sidered, as tlie special owner of them to the 
extent of these advances; and as such might 
protect himself by an insurance to that ex- 
tent. Russel V. Union Ins. Co., 4 Dall. [4 
U. S.] 421. 

The next question is, at what time, if ever, 
did the policy attach? The insurance is, "at 
and from," &e. What is the true construction 
of these words in policies, must, in some meas- 
ure, depend upon the state of things, and the 
situation of the parties, at the time of undei'- 
writing the policy. If at that time the vessel 
is abroad in a foreign port, or expected to ar- 
rive at such port in the <]ourse of a voyage, 
the policy by the word "at" will attach upon 
the vessel and cargo from the time of her 
arrival at such port. Smith v. Steinbaek, 2 
Caines, Cas. 158; Garrigues v. Goxe, 1 Bin. 
592; Chitty v. Selwyn, 2 Atk. 359; Camden v. 
Cowley, 1 W. Bl. 417; 1 Marsh. Ins. 262; Bird 
V. Appleton, 8 Term R. 562; Bell v. Bell, 2 
Camp. 475; Hull v. Cooper, 14 East, 479; Hor- 
neyer v. Lushington, 15 East, 46; Ann en v. 
AVoodman, 3 Taunt. 299; Patrick v, Ludlow, 
3 Johns. Cas. 10. If, on the other hand, the 
vessel has been a long time in such port with- 
out reference to any particular voyage, the 
policy will attach only from the time, that 
preparations are begun to be made .with ref- 
erence to the voyage insured. Kemble v. 
Bowne, 1 Caines, 75, 79; Chitty v. Selwyn, 2 
Atk. 359; Gladstone v. Clay, 1 iVIaule & S. 
418. And if the party insured acquired the 
ownership subsequent to such time, and before 
the date of his policy, then the policy will at- 
tach only from the time of his acquiring such 
ownership. If, on the other hand, the ship is 
at a home port at the time of effecting such 
insurance, tlie policy seems generally to be 
deemed to attach only from the date of the 
policy. Forbes v. Wilson, 1 Marsh. Ins. loo, 



261; Smith v. Steinbaek, 2 Caines, Cas. 158. 
In all these cases, the law looks to the known 
and admitted predicament of the parties at 
the time of the insurance, and constinies the 
contract with reference to such facts. And a 
uniform construction of the words, without 
reference to such circumstances, would often 
produce the most incongruous and mischievous 
results. 

In the present case, the vessel was in a for- 
eign port, not in the course of a voyage, but 
moored and stripped, without any destination 
for any particular voyage. She an*ived at that 
port in March, 1813, and her cargo was about 
that time unladen. The captors, or their 
agents, had not, at that time, nor at any oth- 
er time before the contract witli Mr. Jai-vis in 
December, 1813, the slightest intention of un- 
dertaking a voyage to Boston. If this policy 
then were construed to attach from the mo- 
ment of the first arrival of the Fame at Ber- 
gen, it would wholly defeat the intention of 
all the parties to this insurance. The captors 
or their agents never authorized any such in- 
surance upon their own account; and it would, 
therefore, be a mere nullity. Neither Mr. Jar- 
vis, nor Messrs. Lorlng and Curtis had, at 
that time, acquired any interest in the proper- 
ty; and the assured must have a subsisting 
intei*est at the time when the policy, by its 
terms, would attach, otherwise it will be void 
for want of an insurable interest. Such an 
interest, subsequently acquired, would not aid 
them. And it may be added, that there would 
have been such a concealment of material 
facts, whether innocently or otherwise is not 
important, that the underwriters would have 
been completely discharged. My opinion is, 
that under the circumstances, this policy, by 
its terms, did not attach at the arrival of the 
Fame at Bergen; that it could not attach on 
the vessel, earlier than the period, in which 
the assured acquired the special or general 
ownership of the vessel; nor, if that was pre- 
vious to the effecting of the policy, until some 
act was done, or preparation made, with ref- 
erence to the voyage. If the ownership was 
acquired subsequently to the date of the in- 
surance, and before preparations for a voy- 
age, the same rule will apply. If while prep- 
arations were making for the voyage, the pol- 
icy will attach only from the time of acquii-- 
ing the ownership. And in these cases it is 
always an important inquiry, whether there 
has been a concealment of facts material to 
the risk, or a delay in acquiring the owner- 
ship, or in preparing for, and saihng on, the 
voyage, which ought to discharge the under- 
writer. As to the cargo, it is clear from the 
terms of the policy, that the policy could not 
attach on it, until it was actually put on 
board for the voyage. The word "cargo." ex 
vi termini, means goods on board of the vessel; 
and in this policy, it is not even on "cargo" 
generally, but on "cargo on board." 

We may now apply these principles to the 
facts of this case. Assuming that the owner- 
ship of the vessel was acquired in April, 1814, 
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by" tbe possession of Captain Loekwoofl, the; 
policy did not immediately attadi on tlie ves- 
sel, but only from tbe time when preparations 
were made for the voyage. It is clear from 
the evidence, that no such preparations were 
made by Captahi Lockwood on- his arrival at 
Bergen. He then found the cargo under the 
seals of the government; and they refused to- 
allow the cargo to be put on. board tlie ves- 
. sel, or the vessel to depart from the port. No 
sale of the vessel was ever made by him, by 
public auction, so as to constitute Mr. Jarvis 
the ostensible owner; and, in the autiimn of 
1814, having obtained leave, he sold the white 
linens by pubUc auction, and bought them hi 
for Mr. Jarvis, and then proceeded to sell them 
on his account by retail. When Mr. Jarvis ar- 
rived at Bergen, in November, 1814, he con- 
firmed these acts, of Lockwood, ratified the 
sale of the brown linens to the government, 
and totally abandoned all further thoughts of 
the voyage. The very substratum of the voy- 
age, the whole cargo of linens, was volun- 
tarily disposed of; and it was not until his 
second return to Bergen, in :March, 1815, when 
the brown linens were returned by the govern- 
ment, and after having two other voyages in , 
view, that Mr. Jarvis concluded to resume the 
-orighml, voyage to Boston. Preparations for 
this purpose were made in Slay, 1815, and the 
cargo was then, for the first time, put on 
board. Under these ch-cumstances, the policy 
did not attach on vessel, or cargo, until that 
time. There is no pretence, that this delay 
was justified by necessity; and therefore the 
underwriters could not have been held under 
the policy. In fact, as to them, there was a 
complete non-inception of the voyage insured. 
It was not a deviation, for that supposes the 
voyage to have commenced. But there was a 
delay, which, to all intents and purposes, made 
the voyage a new one, which they never had 
insured. The very representation, under which 
they had underwritten, was of a voyage un- 
mediately to be performed, and not of a voy- 
age to commence hi futuro, at any period when 
it might suit the convenience of the assured 
to prosecute it. 

But there is another point, which, if the evi- 
dence be believed, and it is exceedhigly strong, 
and, as far as I recollect, perfectly uncontra-, 
dieted, completely disposes of the cause, let the 
other points be as they may. It is the point, 
that there was an over-insurance before the; 
date of the present policy, the whole interest 
being, as -it is asserted, but ?38,240.32, and 
the whole prior insurance being $43,700. If 
the jury are satisfied, that such is the fact, 
then it is my opinion, that the present policy 
never attached, for want of a subject matter, 
upon which it could operate, notwithstandhig 
the prior policies were cancelled or defunct, 
before the risk commenced. 

Olie prior policies were all underwritten upon 
the same voyage, and in the same terms; their 
priority, therefore, was according to their re- 
spective dates, and nothing done by the par- 
ties to those policies, after the execution of 
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the' present policy, could alter the relative sit- 
uation of the parties to this policy. The rights 
of the latter were fixed by the terms of their 
own contract. The memorandum, therefore, 
entered upon the prior policies in December, 
1814, by which those policies, from non-com- 
pliance with the warranty, were discharged on 
the second day of ITebruary, 1815, before the 
risk commenced, has no effect upon the pres- 
ent "policy. And, as between the parties in 
the present suit, those policies are to be con- 
sidered in the same manner, as if no such 
memorandum or cancellation had ever been 
made. It is not competent for the assured thus 
to change the legal predicament of the under- 
writers on a policy. The dause hi this policy, 
referring to the effect of prior policies,- is per- 
fectly unambiguous in its terms. When it 
speaks, of the property's behig assured by 
policies "actually prior to this" policy, it speaks 
with reference to such policies, as subsisted at 
the real date of this policy. It does not refer 
to any subsequent acts or agreements between 
the parties, by which those policies might, or 
might not, attach upon the subject matter. If 
the property, which the assured has in the 
subject matter of msurance, would be com- 
pletely covered by those policies, supposing 
them still in existence, it is quite immaterial 
to the subsequent underwriters, whether the 
assured choose to hold or release those policies. 
The language of the clause, as to subsequent 
insurers, manifestly refers their responsibility 
to the date of their policies, and confirms the 
construction, which has been stated. Upon any 
other construction great inconveniences and 
even frauds might arise; and in case of a sub- 
. sequent increase of risk, there would be great 
temptations for prior imderwriters to collude 
with the assured, and discharge themselves, 
and charge the subsequent insurers. All that 
is required by the terms of the contract is, 
that the property should be wholly assured by 
a prior insurance for the same voyage. But 
whether that hisurance ultimately protects the 
party, or not, is a question, with which the 
contract does not at all intermeddle. 

I do not thhik it necessary, considering the 
predicament of this case, to press another point, 
which has been made at the argument. From 
the terms of the policy, the vessel is warranted 
to be an English prize vessel; and if, by 
changing her- coloi^s and documents, and giving 
her a Swedish character, before the policy at- 
tached, the risk was materially increased, the 
underwriters were completely discharged. 
The jury found a verdict for the defendants. 

■ After the verdict, Mr. Townsend, for plain- 
tiff, moved for a new trial on account of a 
misdirection of the court upon the point, as to 
the effect of the memorandum upon, and can- 
cellation of, the prior policies. He argued, 
that the prior policies were by the memoran- 
dum and subsequent non-compliance with the 
warranty contained therein, completely re- 
moved on the second day of February, 1815, 
long before this policy, according, to the eon- 
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struction given by the court, attached either 
to vessel or cargo, tinder these circumstances, 
the case -was the same, as if those policies had 
never been underwritten. The clause in the 
policy, as to prior insurances, refers only to 
insurances "actually prior," whei-e the risk 
shall have actually attached, and not to the 
date of the policy. If the risk has not com- 
menced, the prior policies may at any time he 
removed, and the subsequent policies wfll at- 
tach, as if there had not been any others in 
existence. The terms "actually prior" mean, 
not actually prior in point of time, but in at- 
taching upon the subject matter. 

Prescott & Hubbard, for defendants con- 
tended, that the consti-uction, put upon the 
clause by the court, was the correct one. Great 
inconveniences and fi-auds would arise upon 
any other construction. This clause was fii-st 
introduced about thtcty years ago, in conse- 
quence of the adoption of the English rule as 
to contribution, in a case in which Mr. Cabot 
was a party. The construction has uniformly 
been, that the priority is from the real dates 
of the policies; and it would be strange in- 
deed, if the acts of third persons shovdd vary 
the legal predicament of the parties. 

STORY, Circuit Justice. I remain of the 
same opinion, which was expressed at the 
trial, upon the point now in question. Every 
subsequent reflection has confirmed me in the 
belief of the correctness of that opinion. There 
is no case in the books, m w-hich this point 
has come solemnly in judgment; but it seems 
to have been taken for granted in various dis- 
cussions of courts of law, that the construc- 
tion for which we contend, was the true one. 
Mr. Justice Kent has sufficiently stated the 
true meaning of the clause. New York Ins. 
Co. V. Thomas, 3 Johns. Cas. 1. An insurance, 
prior ha date, is to exonerate the underwriter, 
and entitle the assured to a return of premium; 
an insurance, subsequent in date, is to have no 
effect at all upon the present policy. Lee v. 
Massachusetts F. & M. Ins. Co., 6 Mass. 208; 
Brown v. Hartford Ins. Co., 3 Day, 58. 

On the w^hole, the district judge concurs with 
me in the opinion, that the motion for a new 
trial must be overruled. Motion overruled. 
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SEARCY V. PANNELL et al. 

FBrunner, Col. Cas. 172; i 1 Cooke, 110.] 

Circuit Court, D. Tennessee. May Term, 1812. 

Pleading ix Equity — Answer — Evidence Re- 
QuiHED TO Contradict. 
An answer, responsive to the bill and denying 
the allegation, must be taken to be true, unless 
contradicted by two positive witnesses, or one 
positive witness and strong corroborating cir- 
cumstances. 

[Reuben] Searcy filed his bill, praying for 
relief against a judgment obtained at law 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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against him by tbe defendant Pannell. The 
bill stated that the complainant, with one Solo- 
mon Walker as his security, had executed 
tlieir bond to a certain Francis Bassier, In his 
lifetime, for five thousand pounds of tobacco; 
that after the execution of said bond he paid 
to the said Bassier fifty-five pounds in part 
discharge thereof, and took Bassier's receipt; 
that the complamant then moved to the state 
of Kentucky, and that afterwards a suit was 
brought by the defendant Burton, as admin- 
istrator of Bassier, who had in the mean time 
died, against the defendant Pannell, who was 
then the administrator of Solomon Walker, 
the security, and a judgment was recovered 
in the Granville county court for the full 
amount thereof; that after this he returned to 
North Carolina, where these several transac- 
tions happened, and upon being informed there- 
of, he executed his bond to Pannell for the 
same, which bond is the foundation of the 
action at law. The complainant then states 
that at the time he executed the bond to Pan- 
nell he informed Pannell that a part of the 
money had been paid, whereupon Pannell 
agreed that he would give a credit on said 
bond for all that Searcy could produce Bas- 
sier's receipt for. The bill then charges a 
fraud and collusion between Burton and Pan- 
nell to defraud Searcy, and that by such means 
the judgment agamst Pannell was alone ob- 
tained. Buiton is made a defendant. Burton, 
in his answer, denies all fraud and collusion, 
and avers that the whole amount recovered 
against Pannell was justly due. He also 
states that the receipts procured by the com- 
plainant from Bassier applied to an open ac- 
count, and not to the bond for tobacco. Pan- 
nell answers that Searcy did represent to him, 
at the time he executed the bond, that some 
payments had been made to Bassier, and that 
he agreed he would give Searcy a credit on the 
bond for whatever svnn he could procure the 
written assumpsit of Burton to refund; and 
he positively denies that any other agreement 
was made. He then denies that he had been 
guilty of any fraud, and stated he had used 
every exertion, such as employing counsel, etc., 
to defend the suit brought by Burton, but 
without effect One witness was introduced on 
the part of the complainant at the hearing of 
tlie cause for the purpose of proving that Pan- 
nell had been guHty of a fraud in sufEering 
judgment to go against him, when he was 
sued by Burton, and that if he had fairly and 
honestly defended the action a judgment would 
not have been recovered for that part which 
had before been paid to Bassier; and that Pan- 
nell, with a full knowledge upon that subject, 
had refused to have witnesses summoned who 
would prove the payment 

B. Searcy, for complainant. 

Mr. Dickinson, for defendant Pannell. 

JIcNAIRY, District Judge, admitted the rule, 
as contended for by Pannell's counsel, viz., 
tliat an answer responding to the bill, and 
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■denying the allegation, must be taken as true, 
unless conti-adicted by two positive witnesses, 
■or one positive witness and strong corroborat- 
ing circumstances. He added: Tlie reason of 
tlie rule is tliat the complainant, by appealing 
to the conscience of his adversary, thereby ad- 
mits his statement is entitled to some weight; 
otherwise it would be as well to receive the 
iinswer without affidavit. Therefore, when the 
4inswer is sworn to, and is only contradicted 
by one witness, it is only oath against oath, 
iind the complainant shall not have a decree. 
But in this case the bUl is also sworn to, which 
seems to vary the rule. It is not oath against 
<Kith which is the reason for the adoption of 
the rule, but it is the oath of the complauiant 
And one dismterested witness against the oath 
of the defendant. It seems to me, therefore, 
that in cases of injunctions, like the present, 
where the complainant has to swear to his 
bill, tlxe rule does not apply. 
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SEAHOY V. HOGAN. 

[Hempst 20.] i 

Superior Court, Territory of Arkansas. April, 
1823. 

Appeals— ExcEPTIO^-s Taken— Coukt not of 
Record. 

1. Where it does not appear that exceptions 
were taken, the appellate court, which tries 
the case on the record alone, will presume the 
judgment to be correct 

,2, The superior court can only entertain a 
writ of error issued to, or an appeal from, a 
■court of record. 

3. The court of a justice of the peace is not 
a. court of record. 

Appeal. 

[This was an action by Richard Searcy 
against Edmimd Hogan.] 
Before JOHNSON and SCOTT, JJ. 

OPINION OF THE COtrRT. In this case, 
the court have to be govorned exclusively by 
the record; and as nothing appears- on the face 
of it to show that any exceptions were taken, 
It is to be presumed that the judgment is reg- 
ular and correct. The suggestion of counsel, 
■"that this court has exclusive appellate jtu-is- 
diction in all cases where the sum in contro- 
versy shall amount to one hundred dollars, and 
that the circuit court cannot take cognizance 
of such eases," we cannot admit as coiTect. 
To adopt that doctrine, would render almost 
xiseless an intermediate court between justices 
of the peace and this tribimal, and would de- 
stroy the beneficial effects derivable from an 
appeal; since we only try upon the record, 
■and the court below upon the merits. This 
<;ourt can only entertain an appeal or writ 
of error from a court of record, which a jus- 
tice's court is not. Affirmed. 

1 [Reported by Samuel H. Hempstead, Esq.] 
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SEARIGHT V. CALBRAITH et al. 

OAIiBRAITH et al. v. SEARIGHT. 

14 Dall. 325.] 

Circuit Court, D. Pennsylvania. April Term, 
179G. 

Conflict of Laws— Bill op Exchakge— Is What 

Money Payable— Certificate of Protest 

— Tendbk — Question fob Jdkv. 

[1- A notary should certify all the facts that 
occurred in relation to a protest of commer- 
cial paper; but where a tender of payment in 
French assignats was made, it is doubtful 
whether the notarial certificate that assignats 
were the lawful money of France for payment 
of debts is conclusive; but it is sufficient, with 
other evidence, to go to the jury.] 

[2. Where demand was made for payment in , 
French crowns, and the debtor offered to pay 
in assignats, held, that the character of the de- 
mand did not excuse the debtor from proving a 
tender according to his own understanding of 
the law and the contract, and hence he was 
bound to show at least that he actually had the 
assignats in his possession at the time.] 

[Cited in Pritchard v. Norton, 106 U. S. 124, 
1 Sup. Ct. 108.] 

rS. In 1792 one American citizen purchased of 
another in this country a bill of exchange for 
150,000 livres tournois drawn upon a London 
firm and payable in Paris. The bill was duly 
accepted, but when presented in Paris, payment 
was tendered in assignats, which were refused. 
Assignats had been made lawful money for 
payment of debts in France nearly two years 
before. Held that, as no man is bound to know 
the laws of a foreign country, the question 
whether the contract was to be governed in re- 
spect to the medium of payment by the French 
law was one of fact for the jury.] 

[Cited in The Brantford City, 29 Fed. 385; 
The Scotia, 35 Fed. 912.] 

Searight agi-eed, in February 1792, to sell" 
to Calbraith and Co. a bill of exchange for 
150,000 livres toumois, drawn upon Bourdieu, 
Chollet, and Bourdieu of London, payable in 
Paris, six months after sight; for which Cal- 
braith and Co. agreed to pay at the rate of 17 
pence the livre, (making in the whole, £10,625. 
Pennsylvania currency) in their own notes, dat- 
ed the 1st of May, and payable the 1st of 
July, 1792. The bill was accordingly drawn 
and delivered to Calbraith and Co. who in- 
dorsed it to George Barclay and Co. of London, 
by whom it was presented for acceptance; 
and on the 27th of March, 1792, Bourdieu, 
Chollet, and Bourdieu accepted the bill, "pay- 
able at the domicil of Messi'S. Cottin, Jonge, 
and Girardot, at Paris." George Barclay and 
Co. afterwards indorsed and forwarded the bill 
to G. Olivier, who, on the 6th of October, 1792, 
presented it for payment to Messrs. Cottha, 
Jonge, ana Girardot; and those gentlemen 
tendered payment in assignats, which, by the 
then existing laws of France, were made a 
lawful tender, in payment of debts. Mr. Oli- 
vier refused to receive the assignats, by order 
of George Barclay and Co., declaring, at the 
same time, that he would receive no other 
money than French crowns; and thereupon 
each party protested against the act of the 
other. The bill being returned under protest 
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for non-paj-ment, Searight, on the one hand,; 
instituted a suit, to recover the sum which! 
Calbralth and Co. had originally stipulated to. 
pay; and, on the other hand, Galbraith and Co.' 
instituted a suit to recover damages for the 
protest of the bill. And these suits were 
a^eed to be ti-ied together, by the same jury. 
On the trial of the cause, evidence was pro- 
duced, on both sides, to ascertain and fix the 
precise terms of the original contract, for the 
sale and purchase of the bill of exchange; par- 
ticularly as to the stipulation of a rate for 
estimating the livre; as to the purchase being 
made for cash, or on credit; and as to the 
knowledge and view of the parties, relative to 
the existence of assignats, or the law of France, 
making them a legal tender in payment of 
debts. And the great question of fact for de- 
cision, was, whether the parties contracted for 
a payment in gold and silver; or tacitly left 
the medium of payment, to the laws of Prance, 
where the bill was payable? The law arising 
from the fact, was discussed at large, accord- 
ing to the different positions of the parties in 
interest. 

For Searight, it was, shown, by the decrees 
of the French government, that assignats were 
established as a circulating medium for the 
payment of debts, before, and at the time of, 
the contract for the bill of exchange. Decree 
of 16th and 17th April, 1790, § 3; King's Troc- 
lamation of 19th April, 1790. And this fact 
being known, it was contended, that the pur- 
chase of a bill payable in France, must In 
itself import an agi-eement to receive in sat- 
isfaction, the lawful current medium of that 
country, unless the contract expressly provides 
against it, which, on the present occasion, was. 
controverted and denied. In support and illus- 
tration «f the general position, and its inci- 
dents, the following authorities were cited: 
2 Burrows, 1078-1083; Davis, 26, 7, 8; Dyer, 
82, 83; 4 Com. Dig. 556, B, 7, 8; 2 P. Wms. 
88, 89; IP. Wms. 696; Pree. Ch. 128; 2 
Vern. 395; 2 Atk. 382, 465; Skin. 272; 4 Com. 
Dig. 256, B, 8; 4 Vin. Abr. 258, O, 13; 
Holt, 465; Davis, 24; 10 Mod. 37; 2 Brown, 
Ch. 38; 1 Smith, Wealth Nat. 41; [Hollings- 
worth V. Ogle] 1 Dall. [1 U. S.] 257; 1 Brown, 
Ch. 376; Esp. N. P. 48, 26; 3 Wils. 211; Esp. 
N. P. 140, 141; Doug. 628; 3 Term K. 683, 
554; 3 Bl. Comm. 435; Salk. 130, 126; 12 
Mod. 192; Kyd, Bills, 63. 

For Calbraith and Co. it was contended, that 
an expre^ contract had been proved to pay 
the bill in specie; that the very terms of the 
bill import the same understanding of the par- 
ties; that however biudmg the law of France 
may be on cases between French citizens, or 
between American and French citizens, it did 
not affect contracts between Americans; that, 
in legal contemplation, there has been neither 
a payment, nor a tender of payment; and 
that Searight has sustained no damage, nor 
shown any right to recover. 1 Pow. Cont. 8; 
2 Pow, Cont. 158; Cun. BiUs, 258; Skin. 
272; 3 Wats. Phil. III. 136; 1 Ld. Raym. 735; 
1 Lev. Ill; Esp. N. P. 169; Bull. X. P. 156; 
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6 Mod. 305; 3 Burrows, 1353; 2 Bl. Comm. 
435, 466; 6 Mod. 308; Davis, 75, 76; Skin. 
272, 

Before IREDELL, Circuit Justice, and PE- 
TERS, District Judge. 

IREDELL, Ch-cuit Justice. The eonti'act for 
the purchase of the bill of exchange is suffi- 
ciently proved, as it is laid in the declara- 
tion, by- the entry made, at the time, in the 
books of Calbraith and Co. The sole ques- 
tion, therefore, in the cause is, whether the 
tender of assignats, in payment of the bill, 
was a compliance with that contract? The 
notarial protest, not only states the tender, 
but certifies, that assignats were lawful money 
of France, in payment of debts. A notary 
should, indeed, certify all the facts that occur, 
in relation to the protest (not merely the refus- 
al to pay, according to the demand) but, it is 
doubtful, whether his assertion would be con- 
clusive, as to the lawfulness of the money ten- 
dered. Connected, however, with other evi- 
dence, it is proper for the consideration of the 
jury. 

It has been objected that as Olivier's de- 
mand was, exclusively, for a payment in 
French crowns, no proof of a tender in any 
other mode, is necessary; but I do not concur 
in this opinion. After such a demand, it was, 
perhaps, unnecessary for the -party to exhibit 
the assignats to Olivier; but the form of the 
demand, on one side, cannot dispense with 
the obligation, on the otlier side, to make a 
tender of payment, agreeably to his own sense 
of the law and the contract. The jury must, 
therefore, be satisfied, that although the money 
was not produced and counted, it was actually 
in the possession of the party making the 
tender. 

On the principal question, I thought, at first, 
that the risk, as to the mode of payment, 
must be run by the holder of the bill; but the 
case in Skin. 272, sanctioned by the high au- 
thority of Holt's name, transcribed, without 
remark, into Comyn's excellent Digest, and 
uncontradicted by any other adjudication, 
must be respected In every court of law, and 
completely effaces the first impressions of my 
mind. Upon examination, too, the doctrine of 
that book appears to be founded in just and 
legal principles. Every man is bound to know 
the laws of his own countiy; but no man la 
bound to know the laws of foreign countries. 
In two cases, indeed, (and, I believe, only in 
two cases) can foreign laws affect tlie contracts 
of American citizens: 1st. Where they reside, 
or trade, in a foreign country; and, 2d. Where 
the conti-acts, plainly referring to a foreign 
country for their execution, adopt and recog- 
nize the lex loci. The present controversy, 
therefore, turns upon the fact, whether the par- 
ties meant to abide by the law of France? 
And this fact the jury must decide. 

As to the damages. If the verdict should be 
for Searight, though it is true that in actions > 
for a breach of conti-aet, a jury should, in gen- 
eral, give the whole money contracted for and 
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interest; yet, in a case like the present, they 
may modify tlie demand, and find such dam- 
ages, as they thinls: adequate to the injury ac- 
tually sustained. But if the jury should in the 
firat action (Searight v. Calbraith and Co.) find, 
either wholly or partially for the defendant; 
in the second action (Calhraith and Go. v. Sea- 
right) they should find for the defendant gen- 
erally. 

PETERS, District Judge. The decision de- 
pends entirely on the intention of the parties, 
of which the Jury must judge. If a specie 
payment was meant, a tender in assignats was 
unavailing. But if the current money of 
France was in view, the tender in assignats 
was lawfully made, and is sufiiciently proved. 

When the jury were at the bar, ready to 
deliver verdicts, the plaintifiE in each action, 
voluntarily suffered a nonsuit. It was after- 
wards declared, however, that in Searight v. 
Calbraith and Co. the verdict would have been, 
genei-ally, for the defendants; and that in Cal- 
braith and Co. v. Searight, the verdict would 
have been for the plaintiflfa, but with only 
six pence damages. 



Case No. 13,586. 

SEARLES'et al. v. JACKSONVILLE, P. & 
M. R. CO. et al. 

[2 Woods, 621.] 1 . 

Circuit Court, N. D. Florida. July ^ and Sept. 
25, 1873. 

Judges — Granting Injunctions — Mortgage's — 

Right to Redeem— Pleading in 

Equity — ^Pauties. 

1. A justice of the supreme court, prior to the 
"Act to Further the Administration of Justice," 
of June 1, 1872,— Rev. St. § 719 [17 Stat. 196], 
-^could grant an injunction at any place, in or 
out of tiie circuit in which the suit was insti- 
tuted. 

2. By the seventh section of that act., it is 
provided that no justice of the supreme court 
shall grant injunctions except within the cir- 
cuit to which he is allotted, and in causes pend- 
inff therein, or in such causes at such place ouTi- 
side of the circuit as the parties may, in writing, 
stipulate, except in causes where such applica- 
tion cannot be heard by the circuit or district 
judge. 

[Cited in Anderson v. .Tacksonville, P. & M. 
R, Co., Case No. 358.] 

3. As the circuit or district judge cannot, hear 
the application when absent from the circuit, 
the case is then within the exception of the 
statute as well as when they cannot hear it 
for any other cause; and the supreme court 
justice may hear the application at any place 
where he may be. 

4. Where a first mortgage has been fore- 
closed, and a decree of sale made and execution 
issued accordingly, a second morti;agee, not 
made a party to the suit, cannot have an in- 
junction to restrain the sale, as his rights are 
unaffected. 

5. Such second mortgagee may, at any time, 
redeem the mortgaged premises by tendering 

1 [Reported by Hon. William B. Woods, Cii- 
cnit Judge, and here reprinted by permission.J 
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the amount due on the first mortgage. If only 
interest were due, he might redeem by tender- 
ing the amount of such interest. 

6. A complainant cannot be compelled to add 
•new parties to his bill, if he chooses to take the 
responsibility of their not being made parties. 

[Cited in Re Printup, 87 Ala. 148, 6 South. 
419. Cited in brief in Harper v. Union 
Manuf'g Co., 100 lU. 229.] 

7. When a defendant does not reside in the 
state where the suit is brought, but is served 
with process there, he may plead the matter in 
abatement. If he does not plead it in abate- 
ment, he cannot set it up afterwards. 

8. The court will not appoint a receiver of 
property which is in the possession of a person 
not a party to the suit. 

9. An injunction to prevent a sale under exe- 
cution will not be granted to a person who was 
not a party to the decree, unless he can show 
that his rights will be directly affected by the 
sale. Thus, where property has been sold un- 
der a first mortgage by a statutory proceeding, 
and the purchasers fail to pay the price of sale, 
although they have obtained a deed for, and 
possession of the property, and a bill is filed on 
the vendor's lien to compel payment of the bal- 
ance, and a decree is obtained to that effect, and 
execution issued, a second mortgagee cannot 
have an injunction to prevent the sale, his 
rights being extinguished by the statutory sale. 

10. Effect of proceedings under the Florida 
internal improvement act of January 6, 1855. 

[This was a bill in equity by James E. 
Searles and others against the Jacksonville, 
Pensacola & Mobile Railroad Company and 
others.] " 

Heard upon application for injunction July 
2, 1873, before BRADLEY, Circuit Justice, at 
chambers, in Washington, upon notice duly 
given. 

A. D. Basnett, for the motion. 
H. R. Jackson, contra. 

BRADLEY, Circuit Justice. On the 2d of 
July, 1873, eoimsel for the parties in this case, 
B. C. Anderson and others, appeared before 
me at chambers in Washingrton, D. C, pursu- 
ant to a notice seiwed on Mr. Jackson as solic- 
itor of the said E. C. Anderson and others, 
complainants in another suit in this court, 
which notice was to the efEect that the com- 
plainant had filed his bill, and would apply to 
me, as associate justice of the supreme court, 
for an injunction to stay the sale of the Pen- 
sacola & Georgia Railroad, which had been 
levied on by the marshal and advertised for 
sale under a decree in the said suit of E. C. 
Anderson and others. • 

It was objected by the defendants' counsel 
that the motion could not be entertained at 
this place by reason of the express prohibition 
contained in the seventh section of the "Act to 
Further the Administration of Justice," ap- 
proved June 1. 1872. By the proviso of the 
section referred to, it is declared that no jus- 
tice of the supreme court shall hear or allow 
any application for an injunction or restrain- 
ing order, except within the circuit to which 
he is allotted, or at such place outside of the 
circuit as the parties may, an writing, stipu- 
late, except in causes where such application 
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cannot be heard by tlie circuit judge of the 
circuit or the district judge of the district 
The complainants met the objection by alleg- 
ing that the application could not be heard by 
the circuit or district judge; that the district 
judge was in New Jersey, too ill to go to 
Florida to hear it, and that the circuit judge 
had left the circuit and could not be commu- 
nicated with. Sufficient evidence of tlie dis- 
trict judge's illness and absence was laid be- 
fore me, and I was satisfied from correspond- 
ence with the circuit judge that he had left 
the circuit, and could not be communicated 
with. But the counsel for the defendants 
contended that the disability on the part of the 
circuit and district judges to hear the appli- 
cation, intended by the statute, was something 
more than absence or sickness; that it meant 
an interest in the cause, or some other ground 
of disqualification by which they were inca- 
pacitated to hear the application. On reflec- 
tion, I think that this would be too narrow a 
construction; that the convenience of suitors 
and the exigencies of justice re'quire a hberal 
construction of tlie clause, such as would en- 
able parties to apply to a judge of the supreme 
court when, for any reason, they cannot pre- 
sent their application to the circuit judge nor 
to the district judge. The object of the excep- 
tion in the proviso is to prevent a failure of 
justice; and such a failure would as effectually 
ensue when the inability of the local judges 
to hear the application arose from one cause 
as when it arose from another. It is literally 
true that they cannot hear such applications 
when outside of their circuits; whereas, the 
supreme court judges can hear them any- 
where in the United States, or, at least, could 
do so prior to this statute; and the question is, 
how far the statute prevents them from do- 
ing so now. I think it does not prevent them 
where the parties cannot, for any cause, pre- 
sent their application to the circuit nor to the 
district judge. I feel bound, therefore, to en- 
tertain the application. 2 

2The following are notes of an opinion prepar- 
ed by Mr. Circuit Justice Bradley, in another 
case, prior to the act of 1872, on the power of a 
justice of the supreme court to hear an applica- 
tion for an injunction outside of the limits of his 
circuit: 

"On this question I never had any douht. It 
is to be considered iirespective of the recent 
creation of circuit judges, and as matters stood 
when the courts were originally organized. The 
general jurisdiction of the justices of the su- 
preme court was then regarded as coextensive 
with the territory of the United States. Prior 
to the act of April 29, 1802 [2 Stat. 156], there 
was no allotment of justices to particular cir- 
cuits. They held the several circuits in rota- 
tion, and, at first, two justices went the cir- 
cuit together. All of them were, in law, jiidges 
of all the circuit courts. The mere circumstance 
of allotment could not affect their general pow- 
ers, at least as regards cases in their own cir- 
cuits. As the circuit courts were courts of equity 
as well as of law, the issuing of injunctions was 
part of their jurisdiction, and tliese must often 
have been issued, and other ex parte orders made 
in vacation. The justices of the supreme court 
must have exercised these powers. But it was 
impossible that there shoiild have been such jus- 



But it seems to me tliat, in this case, there 
is no ground whatever for an injunction. The 
defendant E. O. Anderson, and others, held 
certain first mortgage bonds of the railroad 
company. The property was sold under the 
lien of these bonds by virtue of a statutory 
proceeding, and the purchasers failed to pay 
the whole of the purchase money. Anderson 
and others filed a bill to compel payment and 
set up the equity of the vendor's lien for a 
resale of the property. A decree was had and 
execution issued for this purpose. The com- 
plainant holds a number of the second mort- 
gage bonds of the same company, and was 
not made a party to the suit of Anderson & 
Co. He filed this bill for an injunction to 
prohibit the sale. But as he was not a paiiy 
to the Anderson suit, he cannot be injured by 
the decree or sale therein. One of his allega- 
tions is tliat the principal of the first mort- 
gage bonds is not due, and that the holders of 
the second mortgage bonds, as next incum- 
brancers, ought to have the privilege of re- 
deeming the property, and getting possession 
of the same, by paying the aiTeare of interest. 
But he made no offer to redeem and nothing 
can be claimed on this ground. The complain- 
ant makes various charges of fraud against 
persons dealing with the property of the com- 
pany and with its bonds; but he does not show 

tices always present in every circuit, much less 
in every district. Twice a year, at least, they 
were required to hold sessions of the supreme 
court at t]ie seat of government; and conse- 
quently, they could then be only in one district 
of the whole thirtten. And absence from a dis- 
trict would have been no less effectual than ab- 
sence from the circuit in depriving them of juris- 
diction over a case pending in the district; for 
the circuit courts are courts in and for particu- 
lar districts, and not for the whole circuit. Or- 
ders in course were undoubtedly made by the dis- 
trict judges as assistant judges of the circuit 
courts; but these judges were not authorized to 
issue injunctions in said courts until the pas- 
sage of Act Feb. 13, 1807 [2 Stat. 418]. As a 
matter of necessity, therefore, the justices of 
the supreme court must have issued injunctions 
outside of the territorial jurisdictions of the cir- 
cuit courts la which the cases were pending, un- 
less we adopt the improbable conclusion that 
they transacted no chamber business in equitj' 
whatever, except when they happened to be ac- 
tually present in the particular district as well 
as the particular circuit in which the case was 
pending. It is true that the fourteenth section 
of the judiciary act [1 Stat. 81], in conferring ex- 
press power to issue writs, confers it upon the 
courts and not upon the judges; but. luider 
proper! circumstances, the judges exercise the 
power as incidental to their office. It is the pow- 
er of the court which they, as its officers, exer- 
cise, in the only way in which the power can be 
exercised in vacation. But whatever doubt 
may have ever existed on tlie subject was put 
at rest by Act March 2, 1793, § 5 [Id. 333], 
which expressly declared that writs of ne exeat 
and of injunction might be granted by any judge 
of the supreme court in cases where they might 
be granted by the supreme or circuit courts; but 
that no writ should be granted to stay proceed- 
ings in any court of a state, nor in any case 
without reasonable notice to the adverse party, 
or his attorney, of the time and place of moving 
for the same. Tender this law the justices have 
ever since continued to act, and very little prac- 
tical inconvenience has ensued." 
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that E, C, Anderson and others who obtained 
the decree in the former case have been guilty 
of fraud, or that they are demanding anything 
hut their honest due. 

I cannot see any ground for an injunction as 
prayed, nor how the complainant can be in- 
jured by a sale under a decree to which he 
or those whom he represents were not pai'ties. 
Application denied. 

The above ease came on again before BRAD- 
LEY, Circuit Justice^ September 25, 1873, on 
an amended bill and further affidavits and an- 
swers of the defendants, and an injunction 
was applied for. 

Mr. Jackson moved that the Florida Central 
Eailroad Company be made a party to tlie 
suit. This motion, being objected to by the 
counsel for the complainant, was denied; the 
circuit justice holding that a complainant can- 
not be compelled to add parties to his bill, 
if he choose to take the responsibility of their 
not being parties. 

Mr. Davis filed a plea in abatement for Hol- 
land, one of the defendants, on the ground that 
he was not a citizen of Florida, when the bill 
was filed, and was not then a citizen of Flor- 
ida, but a citizen of Georgia. This plea was 
allowed, the circuit justice holding that by the 
eleventh section of the judiciary act, which 
confers jurisdiction upon the circuit court in 
cases betAveen citizens of different states, the 
said jurisdiction was limited to suits between 
a citizen of the state where the suit is brought 
and a citizen of another state, and that no 
subsequent statute had enlarged this branch 
of jurisdiction; but that when a defendant, 
being served with process or appearing in a 
suit, fails to plead the matter in abatement, 
lie cannot set it up at a subsequent stage of the 
proceedings, if all proper jurisdictional alle- 
gations are made in the bill or declaration; 
that the act of 1839,— Eev. St. § 737 [5 Stat. 
321],— allowing publication in proceedmgs on 
liens against specific property, only put the 
case in the same condition as if the absent de- 
fendant had appeared, but in no better condi- 
tion. 

It appeared from the pleadings and evidence, 
tliat D. P. Holland was in possession of the 
railroad in controversy as purchaser under a 
judgment in his own favor rendered in this 
court As he pleaded in abatement and was 
no longer a party defendant in the suit, the 
circuit justice held that no receiver could be 
appointed to oust his possession. The appli- 
cation for the appointment of a receiver, there- 
fore, was overruled. The circuit justice fur- 
ther held that unless the hearing was had 
by consent of the parties, he woidd not ap- 
point a receiver at his chambers in Washing- 
ton except as incidental to the granting of an 
injunction; that when parties in possession are 
enjoined from further intermeddling with 
property, the appointment of a receiver was 
often necessarj' to take care of and preserve it, 
and such appointment would be made as inci- 
dental to the injunction. 



W. Call, for the motion for injunction. 

H. R. Jackson, J. P. 0. Emmons, T. W. 
Brevard, Wf G-. M. Davis, and H. Bisbee, Jr., 
contra. 

BRADLEY, Circuit Justice. The only ques- 
tion remaining is, whether an injtmction should 
issue to prevent a sale by the marshal under 
the decree and execution of E. O. Anderson 
& Co. That decree was based on first mort- 
gage bonds; the complainant holds and repre- 
sents second mortgage bonds, and was not, 
nor was any other person representing the 
latter bonds, made a party to Anderson's suit. 
This suit, however, was not a foreclosure suit. 
The circumstances were peculiar and some- 
what complicated. The first mortgage bonds 
had been issued under the internal improve- 
ment act of the state of Florida, passed Jan- 
uary 6, 1855, and had been guarantied by the 
governor and other state officers as trustees of 
said fund under said act By the 3d section of 
the act it was provided that all railroad bonds 
issued under it should be a first lien on the 
railroad, its equipment and franchise, and on 
failure of the railroad company to provide and 
pay the interest, and one per cent per an- 
num for sinking fund, it should be the duty 
of the trustees, after thirty days from default, 
to take possession of the road and property, 
and advertise and sell it to the highest bidder, 
and apply the proceeds to purchasmg and can- 
celing outstanding bonds of the company, or 
incorporate them with the sinking fund. Such 
a seizure and sale of the railroad and prop- 
erty in question was made by the trustees on 
the 20th of March, 1869, and the amount of 
sale was sufficient to retire the bonds of the 
company, and about a million of dollars of the 
bonds were retired. But the purchasers, 
whilst managing to get a deed for the prop- 
erty, evaded or failed to pay mox*e than four 
hundred thousand dollars of the purchase mon- 
ey, and the bonds of E. C. Anderson & Co, 
to that amount were never paid. Their bill 
was filed, therefore, on the equity of the ven- 
dor's lien, against the present holders of the 
property (who had organized as the Jackson- 
ville, Pensacola & Mobile Railroad Company, 
and were charged with notice), and against the 
trustees of the internal improvement fund, to 
compel payment of the balance of the pur- 
chase money out of the property purchased, 
and to procure a decree for its appropriation 
to the paj'^ment of these unpaid bonds. The 
bill of Anderson & Co. did not repudiate the 
sale made by the trustees, but affirmed it, and 
sought to recover and appropriate the balance 
of the proceeds arising, or that ought to have 
arisen from that sale. 

It is apparent fi'oni this statement, that if 
the sale made by the trustees was valid, the 
second mortgage bondholders, and all other 
parties holding interests subsequent to the first 
mortgage bonds, had no longer any interest 
whatever in tlie property. The sale under the 
statute made a clear and absolute title except 
as against the vendor's lien. It is contended 



SEARLES (Case No. 12,587) 



[21 Fed. Gas. page 932] 



that tbe sale was illegal, because the road was 
not completed; and by the twelfth section of 
the internal improvement act, totil the road 
is completed, no payments are due on the sink- 
ing fund, and no delinquency for that cause 
can occur. But, although the road had not 
been constructed on the entire length of line 
or route projected and authorized by its char 
ter, yet the company had stopped construction 
at Quincy, and the road seems to have been 
mutually regarded by the company and the 
ti'ustees as a completed road to that point 
Besides, the interest was largely in arrear, 
and the trustees had advanced interest to a 
considerable amount. There is no sufficient 
proof before me to show that the sale was pre- 
maturely made by the trustees, and I should 
be very unwilling to decide that point on a 
preliminary hearing. I do not think that a 
sufficient case is made by the complainant to 
justify me in granting the injunction sought 
The motion is denied, with costs. 



Case No. 12,587. 

SEARLBS et al. v. VAN NEST et al. 

[3 Ban. & A. 121; i 13 O. G. 772.] 

Circuit Court, S. D. New York. Oct, 1877. 

Patents — Whif-Sockets fob Cakriages — 
Reissdb. 

1. The reissued letters patent, Number 5,400, 
dated May 6th, 1873, granted to the complain- 
ants for "improvements in whip-sockets for car- 
riages," held to be valid, and that the defendants 
have infringed the same. 

2. The reissue is for the same invention de- 
scribed in the original patent 

[This was a bill in equity by Anson Searles 
and others against Abraham R. Van Nest and 
others, for an Injunction and account] 

J. P. Fitch, for complainants. 
C. J. Hunt, for defendants. 

"WHEELER, District Judge. This cause has 
been heard on bill, answer, replication, proofs 
and arguments. The orators are owners of a 
patent for improvements in whip-sockets for 
carriages, issued as letters patent No. 70,627, 
dated November 5, 1867, to the orator Scott, 
and reissued as letters patent reissue No, 5,400 
dated May 6th, 1873, to both orators, and 
which they claim the defendants are infring- 
ing. 

The defendants allege that the reissued pat- 
ent is not for the same invention as the orig- 
inal, and that it is, therefore, void; that what 
they are doing, and what is claimed to be an 
infringement, is covered by a patent issued to 
Henry M. Curtis and Alvah Worden, dated 
October 22, 1867, prior to the date of Scott's 
patent, and they deny that what they are so 
doing is any infringement of the orators' pat- 
ent. 

From the proofs, it appears that Scott is the 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



original and first inventor of the device set 
forth in his patent By the statutes, only per- 
sons who have "discovered or invented any 
new and useful art, machine, etc., not known 
or used by others before his or their discovery 
or invention thereof," are entitled to patents 
for their inventions and discoveries, and the 
fact "that the patentee was not the original 
and first inventor or discoverer of the thing 
patented," is a good defence to any suit found- 
ed on the patent 

Under these provisions, a patent is not con- 
clusive that the patentee has a right to it, nor 
that no one else has a right to a patent for 
the invention described in it; but the right, 
where there are confiicting patents, is left to 
be settled by determining who is in fact the 
first inventor. In this case, settling the fact 
that Scott was the first inventor, has, accord- 
ingly, as between these parties, settled that 
he was the rightful patentee of that invention. 

On looking through his original patent in 
the light of what was before known, and of 
the drawings and model, it appears that his 
invention consists in contriving a whip-socket 
with its sides curved inwardly toward the 
bottom, and a lever in one side, pivoted neai' 
the middle and weighted on its outside, and 
curved toward the other side of the socket at 
each end, and shaped there to fit the whip, so 
that the weight of the whip would crowd the 
lower end outn'ard, and thereby move the up- 
per end inward until the whip would be 
clutched between them and the opposite side of 
the socket, and held steady until withdrawn, 
when the upper end would swing outward and 
the socket remain open, ready to execute it 
again. In the specification and claim the in- 
vention was imperfectly described, and some 
of its essential features were not mentioned 
at all. In that condition, the patent was just 
such a one as the statute provides may be 
surrendered, and be reissued to cover the ac- 
tual invention. When reissued, this patent 
was not for anything outside of what could 
be found in the original, when looked for in 
all the parts and accompaniments of it. Noth- 
ing appears in the reissue that was not some- 
where in the original. The only change made 
was, that what was there in some shape be- 
fore, was set forth more methodically and 
directly in the specification, and more exten- 
sively and definitely in the claims. This was 
precisely what the law authorized, and the va- 
lidity of the patent was not thereby affected. 
The device which the defendants are using 
is a socket curved inwardly toward the bot- 
tom, and one side of it is a lever pivoted near 
the middle, made heavy on the outside and 
curved toward the other side at each end, 
and shaped to fit the whip, so that the weight 
of the whip will crowd the lower end out- 
ward, and thereby throw the upper end in- 
ward until the whip is clutched between them 
and the other side of the socket, and held 
steady until removed, when the upper end will 
swing outward and the socket remain open,, 
ready to receive the whip again. 
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A comparison of these devices shows iiiat 
they accomplish the same result in substan- 
tially the same way. In the defenOants' con- 
trivance the lever forms one side of the socket, 
and what there is left without it is only one- 
half of a socket, and the appearance of the 
two things is thereby made to be quite differ- 
ent; but in the orators' device, although al-' 
most the whole of a socket beside the lever is 
there, in use, only the side of it opposite the 
lever is employed, which is the same part as 
that employed by the defendants, and the part 
is employed in the same manner, and for the 
same purpose, and to the same effect as that 
part of the defendants' is. In that respect 
the defendants have taken away the superflu- 
ous part of the socket that the orators retained 
without using. The lever of the defendants 
is weighted outward by metal composing it 
and its shape, while that of the orators was 
by the addition appended to its outside; but 
the difference in the mode of weighting the 
lever is not material in the use, nor made so 
in the patent. 

In convenience ana appearance, the defend- 
ants' socket would, in the minds of most per- 
sons, probably be an improvement upon the 
orators', and perhaps it is such an improve- 
ment that the patent under which they are 
operating will cover it; but whether it is so or 
not, while they employ the patentee's device 
of the orators in what they use, the use is 
none the less an infringement. 

Let a decree be entered for a reference to a 
master, an account, and an injunction, accord- 
ing to the prayer of the bill. 

[For a rehearing of this cause, in which the 
decree was the same as above, see Case No. 
12.587a, 

[For another case involving this patent, see 
Searls v. Worden, 11 Fed. 501.] 



Case N*o. IS, 587a. 

SEARLBS et al. v. VAN NEST et al. 

[5 Ban. & A. 4S6.] i 

Circuit Courfi S. D. New York, May, 1880. 

Patents — Whip-Socket— Rehearing — Movei.ty. 

The validity of the complainants' patent for 
a whip-socket, which was sustained by the 
court in Searles v. Van Nest [Case 12.587], 
confirmed, upon a rehearing on further evidence 
attacking the novelty of the invention. 

[This was a biU in equity by Anson Searles 
and others against Abraham R. Van Nest and 
others for the infringement of letters patent 
No. 70,627, granted to E. "W. Scott Novem- 
ber 5, 1867, reissued March 6, 1S73, No. 5,400. 
There was a decree for complainant (Case No. 
12,587), and the cause is now before the court 
on n rehearing.] 

J. P. Fitch, for complainants. 
G. J. Hunt, for defendants. 

I [Eeported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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WHEELER, District Judge. This cause 
has been reheard upon new evidence, admit- 
ted by stipulation, as to novelty. The patent 
is for a whip-socket "having a pivoted lever 
at one side to hold the stock of the whip 
against the other side, crooked and adjusted 
so that the stock, when it descends as it is 
inserted, will crowd the lower part of the 
lever outward, bringing the upper part inward, 
when both ends will hold the stock firmly 
in its place until it is withdrawn, when, as it 
is raised, the weight of the lever will carry 
the upper part outward and the lower in- 
ward, opening the socket ready for the whip 
again. 

The new evidence shows, as anticipatory 
devices, a sewing bird, with jaws formed by 
a lever and closed by a spring; a turning 
tube, with a pivoted lever carrying a turning 
knife at one end, which is brought down to 
its place for turning bed pins by the pin to 
be turned pressing, when inserted, against the 
other end of the lever; a carpenter's-bench 
clutch made of pivoted levers to clamp the 
thing inserted at one end of them, by being 
pressed apart by it at the other, and a paper 
clamp to be hung on the wall with an index 
pivoted so as to fall by its weight against the 
other part, and hold paper placed between 
them. 

If the invention had been merely of a pivot- 
ed lever forming a clamp by the force of in- 
sertion of the thing to be held, or by its own 
weight, it might be anticipated and defeated 
by some of these things; but it is much more 
than that, the whip-socket must be placed per- 
pendicularly, and be arranged for the ready 
insertion, firm holding, and easy withdrawal 
of the whip, to be of the least utility. To 
do these things by means of the pivoted lever 
it must be shaped and adjusted so that the 
weight of the whip will move the lower end 
of the lever and clamp the stock with the 
upper end, and the whip be held in place 
without falling through, and so that the up- 
per part will open by the weight of the lever 
when the whip is withdrawn. None of the 
things shown have aU these fimctions, and 
some of them have hardly any. When all of 
them were known the exercise of inventive 
faculties would be required to make the whip-- 
socket. None of them would be an infringe- 
ment of the patent. 

Let the same decree be entered as before. 



Case ns^o. 13,588. 

The SEARLE W. JACOBS. 

[01c. 502.] 1 . 

District Court, S. D. New York. March, 1847. 

Seamen — ^Wages — PROCEEns of Vessel — Prima 
Pacie Case. 
A claim for wages, set up after the vessel 
has been sold upon due proceedings instituted 
upon a claim for supplies furnished her, and 
sought to be recovered out of the proceeds of 

^ [Reported by Edward- R. Olcott, Esq.] 
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the vessel in court, will be disallowed, tinless 
supported by more than prima facie evidence; 
especially when the rate of wages claimed is 
unusually high. 

This was a suit for seaman's wages. The 
lihellant, H. 'Williams, alleges that in the 
month of December, 1845, while the sloop 
Searle W. Jacobs was at the port of Oherry 
Stone, in the state of Virginia, destined on a 
voyage to the port of New-York, David Van 
Wagner, the master of the vessel, hired the 
libellant as a mariner, at the rate of twenty 
dollars per month; that in pursuance of the 
agreement, on the 26th day of December, 
1845, libellant went on board of said vessel, 
and continued in the service of said vessel 
until the 29th day of April, 1846, when he 
was discharged; that by reason of such serv- 
ices there is due him the sum of seventy-two 
dollars and seventy cents, for which he prays 
judgment The claimant answering, says he 
has no knowledge of the claim set up, and 
therefore denies any indebtedness. Further 
answering, he says that he filed his libel in 
this court on the 8th of September, 1846, for 
materials furnished to said vessel, on which 
process was duly issued, and monition, as is 
usual. Judgment was obtained, and on the 
14th day of October the vessel was sold lo 
pay the demands of respondent and his costs, 
being three hundred and seventy-seven dol- 
lars and seventeen cents, besides costs. He 
further alleges that the vessel was sold, and 
the proceeds, now in court, amount to three 
hundred and sixty-eight dollars and fifty-nine 
cents. He further alleges that the libel in 
this cause Avas filed the 7th of October last, 
w^ithout the signature or act of any proctor of 
this court, and that no publication was made, 
or act done, or motion made until after the 
sale of said vessel, and payment of the pro- 
ceeds into court. Wherefore he prays that 
the libel be dismissed with costs. 

Mr. Hackett, for libellant. 
Bun- & Benedict, for claimant. 

BETTS, District Judge. This was a suit 
for the recovery of the wages of a seaman. 
It is alleged by the libellant that he shipped 
on board the sloop Searle W. Jacobs in De- 
cember, 1845, in Cherry Stone, in the state of 
Virginia, on a voyage thence to the port of 
New-York, at the rate of §20 per month. 
He claims the sum of $72.70. After due and 
legal proceedings, the vessel was sued and 
sold on the 14th of October, under a claim for 
supplies furnished the vessel to the amount 
of $368 59, and the proceeds are now in 
court. In his libel, which is sworn to, the 
libellant says, "he hired at the rate of $25 
per month, as will more fully appear by the 
shipping articles signed by him, in which the 
contract is fully set forth, and prays that 
it may be produced." To make out his claim 
he produces a nondescript instrument of writ- 
ing purporting to be signed by David Van 
Wagner, captain of the vessel, from which it 
appears that he is to have $20 per month for 



wages on board of the sloop. He proves by 
another witness that he was on board the 
sloop, and that his wages are worth that 
amount. The evidence is however quite in- 
definite. Elijah Chace, master of the steamer 
Hemy Clay, inti-oduced by the defence, says 
he has sailed for seven years from Cherry 
Stone, in Virginia; that it is quite a small 
place; that he is well acquainted there, and 
he never knew the libellant. He also testifies 
that he knew Van Wagner very well, and 
thinks he could not write. He further stated 
that this was a little fishing smack, not over 
thirty tons. The highest price given at Cher- 
i-y Stone for first rate men is $12 per month; 
masters get $18, ordinary hands $10; his 
vessel, the Henry Clay, is 52 tons; he pays 
hands from $7 to $12; he himself gets $18 
per month; the highest price pilots on the 
Chesapeake get is from $10 to $12. It is a 
significant fact that the libel was prepared 
by a party not a proctor of this court A 
claim presented under such suspicious circum- 
stances, the demand grossly exaggerated, and 
aided by the former master of the vessel, 
appears in such a questionable shape as to 
call for the most rigid serutmy on the part 
of the court. If allowed, it is to deprive an 
honest creditor, who had furnished supplies 
for the vessel, of a portion of the sum that 
is due. The libellant must make out under 
the circumstances more than a prima facie 
case, and having failed to do so, I shall order 
the libel dismissed with costs. 



Case No. 1S,589. 

SEARS et ai. v. FOUR THOUSAND BIGHT 

HUNDRED AND EIGHTY-FIVE 

BAGS OF LINSBED- 

[1 CUff. 68.] 1 

Circuit Court, D. Massachusetts. May Term, 
1858. 

Affreightment — Lies — Delivery — Chauter- 
Party. 

1. Where a portion of a cargo was delivered 
to the consignee, to be reshipped, and was ac- 
cordingly shipped to another port, and the resi- 
due delivered to him without qualification, un- 
der the circumstances of this case, held, that 
the ship-owners' lien upon the part last de- 
livered was displaced, notwithstanding a clause 
in the charter-party that "freight should he 
paid, one half in five, balance in ten days aft- 
er discharge in Boston; said credit on payment 
of charter not to impair ship-owners' lien on 
cargo for freight." 

2. A carrier may, if he sees fit, deliver a part 
of a particular shipment, without impairing his 
right to hold the residue for the freight upon the 
whole consignment from which the part so de- 
livered was taken. 

3. Inasmuch as the delivery in this case was 
unconditional, the word "discharge" in the 
clause above quoted was held to refer to the 
unlading of the goods. 

Appeal in admiralty from a decree of the 
district court of the United States for the 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission,]. 
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district of Massachusetts. The libel ^vas in 
the usual form of a libel in rem in a cause 
of contract civil and maritime, and was filed 
on the 17th of December, 1857, by Paul Sears, 
on behalf of himself and the other owners 
of the ship Bold Hunter, to recover a certain 
amount of freight earned by the ship on a 
voyage from Calcutta to Boston. On the 5th 
of March, 1S58, Rufus Wills, as adminis- 
trator of Augustine Wills, deceased, inter- 
vened for his interest in the goods described 
in the libel, and prayed restitution of the 
same, with costs. A decree dismissing the 
libel, with costs for the claimant, was en- 
tered in the district coux-t. [Case unreport- 
ed,] All the material facts of the case were 
agreed between the parties, and were in sub- 
stance as follows. In October, 1856, the 
libellants, owners of the ship before named, 
chartered her to Tuckerman, Townsend & 
Co. for a voyage from Calcutta to Boston, 
at the rate of fifteen dollars and fifty cents 
for whole packages, and half that rate for 
loose stowage. The charter-party contained 
the usual lien claims, and stipulated that 
freight should be paid, one half in five days 
and the balance in ten days after discharge 
in Boston; said credit on payment of char- 
ter not to impair ship-owners' lien on cargo I 
for freight. On arrival at Calcutta^ the char- | 
terers failed to furnish an entire cargo, but 
procured some shipments, or freight, and 
among othei-s, one to Augustine Wills of Bos- I 
ton, of a large amonnt, for which the master j 
signed bills of lading in the usual form, at 
various rates of freight for different kinds 
of merchandise, and all less than the rates 
specified in the charter. The vessel arrived 
in Boston, October 12, 1857, and soon after 
commenced discharging. Meanwhile the 
charterers had passed over the bills of lad- 
ing of the merchandise to the libellants, in 
part settlement of the charter-money; and 
the libellant first named undertook to attend 
to the collection of the freight. At this time 
Augustine Wills was sick, and his business 
was transacted by the claimant, his brother, 
who acted as his agent. On the 2d of No- 
vember, 1857, Augustine Wills died, and the 
claimant was appointed his administrator 
during the same month. Before the decease 
of the consignee the ship had commenced, 
and she completed the discharge of her car- 
go on the 7th of November. Before the death 
of the consignee, all the goods consigned to 
him were taken possession of by the claim- 
ant as his agent, and after his death they 
were retained by the claimant as the repre- 
sentative of the estate of the deceased. The 
larger portion of the merchandise was dis- 
charged at the claimant's request, and with- 
out being landed was, with the owner's con- 
sent, put into the Cyclone, bound to London, 
the claimant having informed the owners 
of the vessel, at the time of the transship- 
ment, of his intention to reship the goods. 
Such of the cargo as remained was dischar- 
ged, and delivered to the custody of the 



claimant or his agent, was by them con- 
veyed to the custom-house stores, and there 
entered in bond in the name of Augustine 
Wills. Nothing was at any time said by 
the owners of the Bold Hunter of their in- 
tention to hold the goods, or any part there- 
of, for the freight, but the goods were all 
discharged and delivered without qualifica- 
tion. Before the death of Augustine Wills, 
the claimant, as his agent, at the request 
of the libellant, Sears, who represented that 
it would be an accommodation, paid Seai-s 
five thousand dollars on account of the 
freight. After the decease of Augustine 
Wills, and after the discharge was complet- 
ed. Sears applied to the claimant for the bal- 
ance of the freight, and was informed that 
nothing could be done until administration 
was taken out, when he hoped it would be 
satisfactorily adjusted, or words to that ef- 
fect. Other applications for payment were 
made after the expiration of the five and ten 
days, and after administration was taken 
out, to which the respondent answered that 
he was not sure how the estate would turn 
out, and that he could not safely pay while 
any doubt remained. On one occasion, when 
applying for payment, the libellant replied, 
that he had been blamed by the other par- 
ties in interest for not holding' on to the 
goods, and supposed he had lost his lien. 
This statement was not admitted by the libel- 
lant, though he consented to have it present- 
ed, reserving the right to require proof there- 
of, if the court should deem it material. It 
was also agreed that the shippers, Wills & 
Co. of Calcutta, knew that the ship was un- 
der charter, and shipped goods to other par- 
ties besides Augustine Wills, the consignee, 
who was not a member of Wills & Co., but 
doing business on his own account in Bea- 
ton. Upon these facts, and the inferences to 
be drawn therefrom, if the court was of the 
opinion that the lien was lost, and the libel- 
lants were not entitled to hold the goods 
libelled for freight, then the libel should be 
dismissed with costs; otherwise, libellants 
were to have judgment for the balance of 
freight, with interest and costs. 

F. 0. Loring, for libellants. 
Story and May, for claimant 

CLIFFORD, Circuit Justice. It is insisted 
by the libellants that the goods consigned to 
Augustine Wills were discharged from the 
vessel and delivered to his agent without any 
intention on either side that the lien or privi- 
lege of the carrier should thereby be waived 
or impaired. On the part of the respondent, 
it is insisted that by the delivery of the goods 
tinder the circumstances of this case the li- 
bellants waived their right to any lien there- 
on, and must rely upon the personal responsi- 
bility of the consignee. Some ground of infer- 
ence that it was the intention of the libellants 
to waive the lien on the delivery of the goods, 
is afforded from the admitted fact that they 
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consented, without reservation, after the ves- 
sel arrived at her port of destination, to allow 
the consignee or his agent to reship a' large 
portion of the consignment to the London mar- 
ket for sale. All that portion of the goods 
were not landed from the vessel, but were 
trai^shipped into the Cyclone, which was ly- 
ing alongside for that pui-pose, and with a 
perfect understanding between the parties that 
they were to be sent out of the jurisdiction of 
the federal courts. They were delivered with- 
out objection and without any arrangement 
in respect to the balance of freight, which 
remained unpaid. Delivery under such cir- 
cumstances, especially when accompanied by 
part payment of the freight, as in this case, 
must be considered as a relinquishment of 
the hen upon the goods so delivered. That 
conclusion rests upon two grounds, either of 
which is sufficient for its support,— first, that 
the delivery was unconditional, and Avas made 
under circumstances clearly indicating an in- 
tention that the lien should be displaced; 
and, secondly, because the libellants well 
knew that the goods we're designed for sale, 
and that in the usual course of business they 
would immediately pass into the hands of in- 
nocent pm-chasers. It may then be assumed 
that the goods delivered to be reshipped to 
London were fully discharged of all claim 
for the balance of the freight remaining due 
to the libellants. That circumstance, how- 
ever, is not conclusive in respect to those 
which remained, as a carrier may, if he sees 
fit, deliver a part of a particular shipment, 
without impairing his right to hold the resi- 
due for the freight upon the whole consign- 
ment from which the part so delivered was 
taken. A delivery of a part of the goods, 
therefore, without the payment of freight, 
cannot affect the question under considei'a- 
tion, except so far as the attending circum- 
stances afford a ground of presumption, in 
connection with the other facts and cu-cum- 
stances in the case, that it was the intention 
of the libellants to relinquish the hen upon the 
residue; and it is proper to remai'k, that those 
attending circumstances, standing alone, would 
clearly be insufficient to justi^ that conclu- 
sion, and if nothing more appeared to support 
that view of the case, the libellants would be 
entitled to prevail in the suit. But those cii-- 
cumstances do not stand alone, as the subse- 
quent conduct of the libellants abundantly 
shows. They did not retain the possession of 
the residue of the goods after the Cyclone de- 
parted on her voyage. All that remained were 
discharged early in November, and were un- 
conditionally delivered into the custody of the 
claimant as the representative of the con- 
signee, and were by him placed in warehouse, 
and there entered m bond in the name of the 
original consignee, 

Dischai'ge and delivery were commenced 
shortly after the vessel arrived at her port of 
destination, which was on the 12th of Octo- 
ber, 1857, and were fully completed on the 7th 
of November following. Nothing was said at 



any time by the owners of the vessel, either 
during tlie discharge and delivery of the goods 
or afterwards, of their Intention to hold the 
goods or any part of them for the freight, and 
the case furnishes no ground to infer that any 
attempt was made to negotiate any arrange- 
ment to that effect On the contraiy, it is 
expressly agreed between the parties, that thp 
goods were all discharged and delivered wltii- 
out qualification. Administi-ation on tlie es- 
tate of Augustine Wills was taken out by the 
claimant, in November, 1857, and more tlian 
four months elapsed after his appointment be- 
fore the libel was filed. All the goods not re- 
shipped remained throughout that period in 
the custody of the claimant, as administrator 
of that estate, and were claimed by him as 
belonging to the estate of the decedent. After 
his appointment, the libellants made applica- 
tion, in repeated instances, for the payment 
of the balance of the freight, which was re- 
fused or declined by the claimant as often as 
it was made, and yet it does not appear that 
the libellants even so much as intimated, on 
any one of those occasions, that they had any 
lien upon the goods described in the libel. 
On 'one or more occasions, when those appli- 
cations were made, the libellants were inform- 
ed by the claimant that he would not pay 
their demand, until it was ascertained how 
the estate was likely to tarn out; and there 
is much reason to infer, from the statement 
of facts, that the doubts which have since 
arisen as to the solvency of the estate have 
had too much influence in convincing the li- 
bellants of the justice of their case. Five and 
ten days' a-edit was given by the charter- 
partj' for the payment of freight, after the 
goods were discharged in Boston, and it was 
stipulated that the credit so given, on the pay- 
ment of the charter, should not impair tho 
lien of the ship-owners on the cargo, for 
freight; and, therefore, it is insisted by the 
counsel of the libellants, that the case does 
not show an absolute delivery of the goods, 
which it is admitted would furnish strong, if 
not conclusive, evidence of a waiver of the 
lien. Two errors, however, are observable in 
the reasoning by which that conclusion is 
reached, which will now be pointed out. In 
the first place, the counsel assumes that the 
word "discharge," as used in the charter-par- 
ty, is equivalent to the word "delivery," and 
that the a-edit contracted to be given for the 
freight was five and ten days after the goods 
were delivered to the consignee at the port of 
destination. Such are not the words of the 
charter-party, and the construction assumed, 
in the opinion of the court, would be unwar- 
ranted and unreasonable, as its effect would 
be to defeat the lien altogether. Ship-owners, 
so long as they continue in possession of the 
ship, are in possession also of the goods car- 
ried by her, and their right to a lien on the 
goods for the freight due in respect to such 
goods, whether by charter-paiiy or under a 
bill of lading, is beyond question. They may, 
if they think proper, part with that posses- 
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■sion, and relinquish tlieir right to hold the 
^oods; and in general the lien is not sup- 
posed to exist where the parties have, by their 
4igreement, regulated the time and manner of 
paying the freight, so that the cargo is to he 
absolutely delivered before the time fixed for 
the payment of freight. Abb. Shipp. (5th Am. 
Ed.) 365; Chandler v. Belden, 18 Johns. 157. 
Judge Story accordingly said, in the case of 
The Volunteer [Case No. 16,991], that it is 
well known that, by the common law, there 
is in general a lien on the goods shipped for 
the freight thereon, whether it arise under a 
■common bill of lading or under a charter-par- 
ty, but that this lien may be waived by con- 
sent; and in cases of charter-parties it often 
becomes a question whether the stipulations 
are or are not inconsistent with the lien, as, 
for instance, if the delivery of the goods is, 
Tjy the charter-party, to precede the payment 
or security of payment of freight, such a stipu- 
lation furnishes a clear dispensation with the 
lien for freight, for it is repugnant to it and 
incompatible with it. That case was cited 
and approved in Raymond v. Tyson, 17 How. 
[58 U. S.] 61, decided by the supreme court 
In 1854, where the same doctrine was distinct- 
ly reaffirmed, A similar question was again 
presented in this circuit in the case of Cer- 
tain Logs of Mahogany [Case No. 2,559], and 
the same learned judge held that the word 
■■^discharged," as used in the charter-paiiy, 
then before him, referred to the imlading of 
the goods, and not to the deliveiy of the car- 
go; and he admitted, in that case, also, that 
■a contraiy construction would defeat the right 
■of the owners to any lien for freight. This 
view of the question also derives support from 
the language employed in the bill of lading, 
which is made a part of the case. By a fair 
■construction of the bill of lading, the freight 
•was payable at the same time that the goods 
were delivered. According to its material 
words the goods were to be delivered at the 
port of Boston, "unto Augustine Wills or to 
liis assigns, he or tliey paying freight for the 
soods at the rate of eleven dollars per ton." 
Payment of freight and the delivery of the 
^oods were obviously required by that instru- 
ment to be contemporaneous, and there is 
nothing in the language of the charter-party 
inconsistent with that view of the contract. 
These considerations lead necessarily to the 
conclusion that the word "discharge," as used 
in the charter-party, referi'ed to the unladtug 
•of the goods after the arrival of the vessel, 
and not to the delivery of the consignment to 
the consignee, and that the parties did not 
stipulate for any credit upon the freight after 
the goods were delivered. In the second 
place, the argument for the libellants fails to 
give full force and effect to that part of the 
•statement of facts wherem it is agreed by the 
parties that the goods were all discharged and 
delivered without qualification. All the au- 
thorities in the jurisprudence of the United 
.States agree that an absolute delivery dis- 
.•places the lien, and turns the party over to 
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his remedy against the shipper or owner of 
the goods. That principle is so definitely 
settled in the courts of this country, that any 
examination of the authorities is unnecessary. 
They were delivered in this case without 
qualification, and so the parties have agreed; 
and it is difficult to see in what respect the 
deliveiy described in the agreed statement 
differs from that absolute delivery which all 
admit discharges the lien. Words more ex- 
plicit or more comprehensive to express the 
act of absolute delivery could not well be se- 
lected, and when considered in connection 
with the subsequent conduct of the parties in 
respect to the same subject-matter, they must 
be regarded as decisive of the question. 

The decree of the district court, therefore, 
is affirmed, with costs. 
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Case No. 13,590. 

SEARS V. NOON. 
[2 Cranch, C. C. 220.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1820. 

Attachment— Virginia Act— Where Issued, 

An attachment, hy a justice of the peace, un- 
der the sixth section of the Virginia act of 
26th of December. 1792, can only be issued by 
a justice of the county in which the defendant 
•resides, or from which he is privately removing, 
or in which he absconds, or conceals himself. 

[Cited in Channing v. Reiley, Case No. 2,- 
596.] 

Mr. Wise, for defendant, moved the court to 
quash the warrant of attachment, which re- 
cited as follows: "County of Alexandria, ss. 
Whereas,- Charles L. Sears, of the city of 
Washington, in the District of Columbia, hath 
this day complained before me, the subscriber, 
one of the United States' justices of the 
peace for the county aforesaid, that Patrick 
Noon, of the city of Washuigton aforesaid, is 
indebted to him in the sum of nine thousand 
dollars current money, and that the said Pat- 
rick Noon hath privately removed himself out 
of this county, or so absconds or conceals him- 
self that the ordinary process of law cannot 
be served on him; these are therefore," etc. 

THE COURT (neru. con.) quashed the at- 
tachment, with costs. 
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SEARS (PARKER v.). See Case No. 10,748. 
SEARS (PRICE v.). See Case No. 11,416. 



Case 'No. 1S,591. 

SEARS et al. v. The SCOTIA. 

[The case reported under above title in 2 
Am. Law T. Rep. U. S. Cts. 60, 3 Am. Law 
Rev. 582, and in 5 Am. Law Rev. 382, is the 
same as Case No. 12,513.] 



1 [Reported by Hon. William Cran( h. Chief 
Judge.] 
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Case No. 1S,59S. 

SEARS T. UNITED STATES. 

[1 Gall, 257.] 1 

Circuit Court, D. Massachusetts. Oct. Term, 
1812. 

PEKAiy Actios — Declaration — Coxclusion — 

SfiVEiiAL Acts Cuarged — Specification of 

Uses— In What Name Brought. 

1. If a declaration on a penal statute do 
not conclude against the form of the statute, it 
is a fatal omission on error. Alleging: "where- 
by, and by force of such act," tJie defendant 
had forfeited, &c. is not sufficient. 

[Cited in Smith v. U. S., Case No. 13,122; 
U. S. V. Babson. Id. 14.489; Jones v. Van- 
zandt. Id. 7,502.] 

[Cited in Reed v. Northfield, 13 Pick, 99.] 

See The Nancy [Case No. 10,008]. See, al- 
so. 1 Chit. Cr. Law, 290. 

2. If several acts are mentioned in such a dec- 
laration, and it be alleged, that "by force of 
said act." without designating the particular 
act, the forfeiture liath accrued, &c. it seems 
that it is not fatal on error. 

[Cited in Fish v. Manning, 31 Fed. 341.] 

3. It seems also, that such a declaration need 
not specify the uses to which the forfeiture en- 
ures; and if it allege it to be "to the uses ex- 
pressed in said statute," where several statutes 
have been before mentioned, and no one of 
them is the statute which expresses such uses, 
it is not fatal on error. 

[Cited in The Idaho, 29 Fed. 189.] 

4. If the suit be in the name of "the United 
States of America," and the verdict find that 
the defendant is indebted to the United States, 
without saying "of America," it "is sufficient. 

[Cited in Smith v. U. S., Case No. 13,122.] 

[Error to the district court of the United 
States for the district of ilassaehusetts.] 

The original action -was debt for a penalty. 
The declaration was as follows: "Attach 
Richard Sears, Jun., &c. to answer to the 
United States of America, in a plea of deht; 
for that during the continuance of an act of 
the United States, entitled, 'An act laying an 
emhargo on all ships and vessels in the ports 
and harbors of the United States,' and of the 
sevei-al acts supplementaiy thereto, to wit, 
on the 20th day of Januaiy, last past, a cer- 
tain schooner or vessel called the Dinah, did 
depart from a port of the United States, to 
wit, from the port of Chatham, in the dis- 
trict aforesaid, without a clearance or per- 
mit, and departing as aforesaid, did forth- 
with, between the said 20th day of Januaiy 
and the 1st day of March following, proceed 
from said port to some foreign port or place, 
contraiy to the statutes in such case made 
and provided; and that said schooner or ves- 
sel hath not been seized for the offence afore- 
said; and that he, the said Sears, was then 
and there knowingly concerned in said pro- 
hibited foreign voyage, whereby, and by force 
of said act, he, the said Sears, hath forfeited, 
and become liable to pay, to the uses ex- 
pressed in said statute, a sum not exceeding 
twenty thousand, nor less than one thousand 
dollars; and an action hath accrued to the 

I [Reported by John Gallison, Esq.] 



United States, who sue as aforesaid, to have 
and recover the same accordingly, of all which 
the said Sears hath had due notice; yet 
though often requested, he hath never paid 
either of the said sums, but detains it." Nil 
debet was pleaded. Verdict for "the United 
States." 

The following errors were assigned: 1, 
There is error in this; that it is alleged in 
said declaration, that said schooner, called the 
Dinah, departed from a port of the United 
States without a clearance or permit, and aft- 
erwards proceeded to a foreign port or place 
conti-aiy to the statutes in such ease made and 
provided; whereas, the same was done and 
committed, if at all, contrary to one stat- 
ute only, and not contrary to more than 
one statute. 2. That the offence, supposed 
in said declaration to have been committed, 
is not therein alleged to have been commit- 
ted against the form of any statute or stat- 
utes, act or acts, not being an offence at 
common law. 3. That several different acts 
of congress, passed in different sessions there- 
of, having been previously mentioned in said 
declaration, it is afterwards therein alleged, 
that the supposed cause of action accrued to 
the United States by force of one of said acts, 
without specifying, or in any way designating 
which of them. 4. There is also error in this; 
that it is alleged in said declaration, that the 
complainant forfeited, to the uses specified in 
one of the statutes therein mentioned, a sum 
not exceeding twenty thousand, nor less than 
one thousand dollars; whereas, if forfeited at 
aU, it was to the uses mentioned in another 
statute, and not to the uses mentioned in ei- 
ther of the statutes in said declaration men- 
tioned; and it is not therein specified to- 
whom, nor to whose use, nor by which of said 
acts or statutes, said sum was forfeited. 5. 
That the original writ was sued out in the 
name of the "United States of America"; but 
the verdict is returned, and judgment render- 
ed for the "United States," and not for the 
"United States of America." 6. The general 
errors. 

Wm. Preseott, for plaintiff in error. 
G. Blake, for the United States. 

STORY, Circuit Justice. Several errors 
have been assigned. I shall pass over the 
first, as it has been presented as the govern- 
ing iKirnt in another cause, and the present ac- 
tion may well be decided without reference 
to it. 

The second error strikes me to be fatal; the 
offence charged in the declaration is the being 
knowingly concerned in a prohibited foreign 
voyage, and it is not alleged to be contrary to 
the form of any statute. The necessity of 
such an averment in an action founded upon 
a penal statute is abundantly supported by 
authority. 1 Saund. 135, note; 12 Mod. 52; 
1 Chit. PI. 356; Doct. Plac. 332.2 The doc- 

2 But see Attorney General v. Rattenbury, 9" 
Price, 397, where in an information for a pe- 
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trine was confirmed by the decision of this 
couii: in Cross v. U. S. [Case No. 3,4341, on 
full considei-ation; and I consider it too well 
settled to admit of argument. Lee T. Clai-ke, 
2 East, 333. 

As to the third and fourth errors assigned, I 
incline to think them of no validity. The ob- 
jectionable parts of the allegations may be re- 
jected as surplusage, or at most would be 
cured by verdict There is no authority to 
show, that In a count on a penal statute, it is 
necessary to refer to the statute giving the 
remedy, as weU as to that creating the of- 
fence, and giving the penalty; and in cases 
where this objection occurred incidentally, it 
does not seem to have had much weight. 1 
Chit. PL 359; Lee v. Clarke, 2 East, 333; 
Olanricarde v. Stokes, 7 East, 516. And there 
are many precedents in the books of entries, 
where it is omitted. Lil. Ent. 148, 175, 255; 
Lutw. 132, &c.; Co. Ent. 159, &c., 161, &e. 
No case has been cited, to show that in a 
declaration of this nature, it is necessary to 
aver the uses, to which the forfeiture is to be 
applied, and the general doctrine seems the 
other way. 2 Hawk. P. G. bk. 2, c. 26, § 20; 
4 Burrows, 2018. But even supposing that 
the special averments were necessary, which I 
do not admit, it is but the case of a title de- 
fectively stated, and not of a statement of a 
defective title. 4 Burrows, 2018. 

As to the fifth error assigned, I thmk it to 
be clearly amendable, even supposing the de- 
scription incomplete; for a court of error may 
amend an error apparent upon the face of the 
record, if there be sufficient matter to amend 
by. Rex v. Ponsonby, 1 Wils. 303; Tidd, 
Prac. (4th Ed.) 652.3 But "the United States" 
In the verdict seems to be a sufficient descrip- 
tion of the plaintiffs in the original action, 
without further addition. It must be intend- 
ed to mean "the United States of America." 

But for the second error, the judgment must 
be reversed. 

Judgment reversed. 

See authorities in Smith v. U. S. [Case No. 
13,122]. 

SEARS (UNITED STATES v.). See Cases 
Nos. 16,246 and 16,2i7. 

SEATON (BEDILIAN v.). See Case' No. 1,- 
218. 

cuniary penalty for smuggling, it was not stated 
that the smuggling was "contra formam," &c.; 
but only that the forfeiture accrued according to 
the form of the statute, &c., and it was held 
sufficient by the court. And a distinction was 
taken between an information of the crown for 
a penalty, and a suit by an informer for a pen- 
alty. The case of Lee v. Clarke, 2 East, 333, 
was on the game laws for a penalty by an in- 
former. But in Wells v. Igguklen, 3 Bam. & 
0. 186, the court of king's bench held the law 
to be as decided in Sears v. U. S. It was, 
however, the case of an informer. 

3 So it may allow an amendment of a clerical 
error, though nothing to amend by. De Tastet 
V. Rucker, 9 Price, 432. In King v. Attwood, 
Id. 483, Wood, B., said it was not always a 
valid objection that there was nothing to amend, 
as es. gratia clerical mistakes. 



(Case No. 12,598) SEAVEK 
Case Wo. IS, 5 93. 

SEAVER et al. v. The CARRONI. 

[40 Hunt, Mer. Mag. 319.] 

District Court, S. D. New York. Nov. 20, 
1858. 

Admiralty Decrees— Vaoatixg — Laches of Ship- 

OWSEK. 

[1. Delay by a shipowner, having full knowl- 
edge of proceedings against her by brokers, who 
had agreed to act as ship's husbands, to recover 
advances and disbursements made by them up- 
on the security of a voyage which was abandon- 
ed because the snip was found unseaworthy, 
held to be such laches as would prevent the own- 
er from seeking to annul the decree and the 
sale had under it, where he interposed no claim, 
and did not appear in the suit until his motion 
to vacate the decree was made, some 10 days 
after the sale of the vessel, and after all the 
proceedings were perfected.] 

[2. Where fraud of the libelants was alleged 
as the ground of vacating the decree, Jield, that, 
under the circumstances, the proper method of 
obtaining relief would be a separate suit to re- 
claim the vessel from the hands of the pur- 
chasers, and there impeach the title of the lat- 
ter by affirmative proofs of their fraud in pro- 
curing the decree.] 

[3. It is, prima facie, no impeachment of a 
decree of sale of a vessel that the persons who 
prosecuted the lihel purchased the claim on which 
it was brought pending the suit, and continued 
the action as assignees of the original Ubelants.] 

In June or July last, Emory H. Penniman, 
then the owner of the brig Carroni, being in 
this port, applied to the firm of Tappan & 
Starbuck of this city, to act for him as brokers 
or ship's husbands of the vessel in making a 
voyage to Aspinwall with a cargo of coal, rep- 
resenting the vessel to be seaworthy and in 
good repair, and obtained from them an ad- 
vance of $500 cash, upon the arrangement that 
her freight bills should be assigned them for 
their security, and that they should further 
make the necessary expenditures for her outfit 
and dispatch on the voyage.' The brig was 
sent by them to take a loading of anthracite 
coal, on the North river, near Rondout, and 
early in July arrived in New York with such 
cargo on board; when her owner duly assign- ' 
ed the bill of lading therefor to his said bro- 
kers and agents, and under their directions 
the libelants [Zachariah Seaver and others] 
shipped a crew for the vessel and voyage, and 
advanced the moneys necessary for that pur- 
pose. On or about the same day her owner 
left the city of New York to visit his family 
in Connecticut. The vessel, on inspection, 
after her return to the city with her lading of 
coal, was discovered to be unseawoitby, and, 
under the directions of her master, the agents, 
or ship's husbands, had her taken to a proper 
berth and the coal discharged from her, for 
the purpose of necessary repairs. On exam- 
ination, she was found, however, so decrepit 
and unsound that the said agents declined to 
make further advances, and, the owner not 
supplying means for her refitment, the voyage 
was abandoned. The libelant having shipped 
her crew for the voyage, and made the ad- 
vances necessary to that end, and the owner 
not repaying these expenditures, he arrested 
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the vessel in this court to recover these 
charges. Tappan & Starhuck, the ship's hus- 
bands, declined to malie fuither advances to 
renniman upon the security of the hill of lad- 
ing, or the vessel, or his own i-esponsibility, 
although repeatedly inportuned by him to do 
so, and not obtaining repayment of what they 
had already advanced, had taken out an at- 
tachment in a state court against the vessel 
to enforce their demand against her. The 
libelant in the meantime pressing his suit to 
a decree, they paid off his demand in full, and 
took an assignment of it to themselves, and, 
relinquishing their attachment imder the local 
law, prosecuted that suit to a final judgment, 
took out execution thereon, and caused the 
vessel to be sold at auction under that decree 
and process. Being themselves the highest 
bidders at the execution sale, the vessel was 
struck ofiE and conveyed to them by the mar- 
shal, and they now hold and claim her as their 
own property, having offered, however, to re- 
lease and convey her to Penniman, her former 
owner, on the satisfaction of their advances in 
her behalf. Penniman now applies to the 
court for an order to set aside the decree of 
sale entered in this cause, and all proceedings 
under the same, and to allow Penniman to file 
a claim in this cause, and appear and defend 
the same, or for such other or further order 
in the premises as the court may see fit to 
grant. 

BY THE C OURT. The grounds upon which 
the application is founded are: That the pay- 
ment by Tappan & Starbuck of the demands 
of the libelants was an extinguishment of that 
debt, and the assignment to them of the claim 
was unavailing to keep the action alive; that 
they were agents of Penniman, under obliga- 
tions to him to discharge the debt, and their 
attempt to acquire its lien to themselves was 
a fraud upon him, and voided the act so far 
as respects its interests. I think neither posi- 
tion is established upon the papers before me. 
The bearing of the evidence plainly is that 
Tappan & Starbuck were to act for Penniman 
only under the security of the bill of lading 
for the voyage, and were under no contract to 
make advances to him or for the ship upon 
his personal responsibility. They were his 
brokers, to coUeet and receive freights earned 
by the ship on the voyage proposed, and to 
disburse them as ship's husbands and in their 
own remuneration for such agency; and that 
the voyage fell through because of the insuffi- 
ciency of the vessel for the service she was to 
perform,— her seaworthiness being the essen- 
tial condition of the undertaking on their part. 
But, independent of all questions upon the 
merits of the case, the method of relief 
sought for by this motion must be denied, be- 
cause of the laches of Penniman in not in- 
tervening in the cause, and making his ap- 
peal to the court while the suit was in prose- 
cution. The libel was filed July 12, 1858, the 
interlocutory decree was taken September 
7th, the report of the commissioner filed Sep- 



tember 14th, and the final decree perfected 
September 16th, ordering a venditioni ex- 
ponas issued, returnable the first Tuesday in 
October thereafter, under which a sale of 
the vessel was duly made by the marshal, 
and the execution filed in court on the ISth 
of September. During that period Penniman 
was frequently in the city urging application 
to Tappan & Starbuck and others for loans 
of money on the security of the vessel, and 
otherwise to relieve his indebtedness. The 
notice of this application is dated the 29th of 
September, after all the proceedings had been 
perfected, and, in effect, in the direct pres- 
ence of Penniman, or, certainly, so that, with 
the slightest diligence, he could, if he did 
not, in point of fact, know, the position of the 
case, and every step taken in it, from its in- 
ception to its close, and the final sale and 
delivery of the vessel by the marshal to the 
purchasers. This state of facts takes from 
him all equity to set the proceedings aside 
and require the libelants to prosecute their 
action anew, especially as no deceit or irregu- 
larity in the carrying of the suit is made 
out against them. 

The affidavit of Penniman, imputing fraud 
in fact to Tappan & Starbuck, in^ the transac- 
tion with which they were connected, is re- 
pelled by the affidavits in reply thereto on 
their part, in so far, at least, that the court 
cannot rightfully, in that state of the proofs, 
annul the judgment and sale in the cause, 
and put the libelants to renew the action. 
Moreover, it is wholly unnecessary to inter- 
fere with that suit by any summary order 
impeaching its validity, if the allegations of 
the party making the application for that re- 
lief are well founded; because, if the pro- 
ceedings against the vessel are founded in 
fraud, they can interpose no imjiediment to 
an action by Penniman to reclaim her out of 
the hands of her purchasers. The onus 
should be imposed upon him to proceed affirm- 
atively, and show his title to the property, 
and that the judicial sale was unauthorized 
and nugatory. This result cannot be ob- 
tained by summary motion, and there is no 
legal reason why he should not assume this ' 
burden in the first instance, without invoking 
the court to cast upon the purchasers of the 
vessel the necessity of vindicating their title 
under the judgment, when he, by his negli- 
gence or acquiescence, allowed it to be taken 
in due course of procedure against the ves- 
seL 

■ I consider it, prima facie, no impeachment 
of the validity of the judgment, or the pur- 
chase under it, that Tappan & Starbuck were 
owners of the debt by assignment when the 
decree was obtained. They took, as assign- 
ees, all the interest in the debt, and power 
to continue the action, possessed by the orig- 
inal suitors. I accordingly deny the motion 
to disturb the judgment or sale in this case, 
as upon the claim of Penniman he has ample 
remedy to repossess himself of the vessel, if 
she has been acquired by any fraudulent 
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practices of her purchasers, either in the ac- 
tion against her or her sale. 

Ordered that the motion made in behalf of 
Emory H. Penniman to vacate the final de- 
cree in the ahove cause, and the sale of the 
vessel under execution thereupon, be denied, 
with costs. 



Case ISTo. 13,594. 

SBAVER v.-The THALES. 

[40 Hunt. Mer. Mag. 707.] 

Circuit Court, S. D. New Yorlj, 1850. 

Beamed —Wages— Advasces to Seamen— Mari- 
time Lie X— Credit op Owners. 

1, A seaman's lien for wages does not pass 
to a shipping agent by reason of advances made 
to the seaman at the home port, there bemg no 
assignment of the right to such lien.] 

[2. A shipping agent has no lien for expenses 
of fitting out and notarial fees at the home port. 
Such expenditures are presumed to have been 
made on the credit of the owners, in the absence 
of proof to the contrary.] 

[This -was a libel in rem by Zachariah Seav- 
er, against the bark Thales, and in personam 
against Capt. Howland, the master, for ad- 
vances to the seamen, notarial and shippuig 
fees.] 

BY THE COURT. The libelant brings this 
action as notary public in the citj' of New 
York, against the above vessel in rem, and 
against Howland, her master, to recover com- 
pensation for shipping in this port a crew for 
the bark, in 1857 and in 1858, and advancing 
them moneys, notarial fees, and for putting 
the crew on board the bark, and they claun 
therefor ?227.50. The crew were to perform 
a voyage at sea from the port of New York to 
Mobile, thence to Europe, and back to the 
United States. The demand of the libelants 
is made up of the following particulars: Cash 
advanced to the mate, ?35; cash advanced to 
second mate, ?13; cash advanced to Capt. 
Howland, $5; cash advanced to same, $15; 
cash advanced to cook, §20; cash advanced to 
five seamen, $45; cash advanced to four sea- 
men, §36; boatage for crew, $4; shipping fees, 
$20; notarial fees, $16; payment to first mate, 
for wages, $12,— total, $227.50. 

The answer and claim interposed by the 
o-wners of the bark denied the liability of the 
vessel to the demand, and also denies all 
knowledge of the debt having been incurred, 
and avers that the vessel, at the time alleged, 
was a domestic ship belonging to this port, 
where her owners resided, and were of abun- 
dant responsibility to satisfy the claim, if a 
just one, and avers that she is now owned hi 
New Orleans. The libelants do not prove 
tliey advanced wages to the crew, or paid any 
moneys for the ship to aid in fitting her out 
for the voyage. The master testifies those 
payments were to be made by the owners. 

Held: The libelants have no legal compe- 
tency to maintain an action for the recoveiy 
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of the wages of the crew, without proving an 
assignment to them of such wages. They ac- 
quire no right to subrogate in place of the sea- 
men upon voluntary advances made in dis- 
charge of wages. They were no way under 
responsibility to pay them. In that their case- 
is widely distinguishable from .the one of a 
master who advances wages to his crew, for 
he is liable, under his contract of hiruig, to 
satisfy their demand. Accordingly, he is en- 
titled to take, with the discharge of that lia- 
bility, the benefit of his principal, the privilege 
of lien the sailors had at the time that debt 
was so satisfied by him. The Boston [Case 
No. 1,669]. But these libelants never acquired 
the relationship even of purchasers of the lien 
debt, and can claim no higher standing than 
creditors of the masters or owners of the ves- 
sels in making these advances to the seamen 
at the request of the master. Had this been 
a foreign vessel there would be reason to im- 
ply tliat their services as ship's brokers were 
rendered upon the credit of the ship, and the 
services, being of a character to aid the outfit 
and necessary supply of the vessel for a sea 
voyage, would be regarded as carrying a priv- 
ilege against the vessel. The Gustavia [Id. 
5,876]. 

The reason for admitting that rule does not 
apply to domestic vessels hi the port where 
their owners reside and are amply responsible 
for her outlays and necessities. In such case, 
it must be assumed that shipping agents and 
brokers render their assistance in the supply 
of a ship for a voyage, upon the credit of the 
home OAvner, unless they prove an express as- 
signment of the debt, by the privileged cred- 
itor, or, at least, that the advances were re- 
fused to be made on the personal credit of the 
master or owner. In my opinion, this action, 
upon the pleadings and proofs before the court, 
cannot be sustained against the ship. Libel 
dismissed. 



Case l^o. 13,595.. 

SEAVERNS et al. v. GERKE et al. 

[3 Sawy. 353.] i 

Circuit Court, D. California. June 10, 1875. 

Administrator — Sale of Lands — Guardian — 
Sale nr — Cosfirsiation bv Statute 
OP Void Sale. . 

1. A sale of lands in the Sacramento district 
in 1849 made bj John Bidwell in the assumed 
character of administrator, upon authority to 
settle the estate of a deceased person given by 
Alcalde Sdioolcraft, upon a verbal application, 
no .iudicial record of the proceeding having been 
shown, held to be void. 

[Cited in McNeil v. First Congregational Soc. 
(Gal.) 4 Pac. 1098.] 

2. Under the act of 1850, authorizing the ap- 
uointment of guardians for non-resident minors 
having estates within the state, "after notice 
given to all persons interested in such manner as 
the judge shall order," an appointment of guard- 
ian without giving any notice whatever is void. 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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3. In such case the record must affirmatively 
show that every act essential to give jurisdic- 
tion to make the appointment has been perform- 
ed, or the appointment will be void. 

4. Wheie the appointment of a guardian is 
void hy reason of its having been made without 
first acquiring jurisdiction by giving the notice 
required by the statute, all subsequent proceed- 
ings, including the sale of the ward's estate, are 
void. 

5. The statute of 1866, making valid all sales 
under orders of the probate court, where there 
have been "defects of form, or omissions, or 
errors." does not validate sales made where no 
iurjsdiction to act at all has been acquired. It 
was only intended to embrace cases where de- 
fects, omissions or errors have arisen in the 
course of the exercise of jurisdiction already ae- 
ciuired. 

[Cited in note in Hahn v. Kelly, 34 Cal. 393.] 

6. If otherwise, the act itself is void for want 
of constitutional power in the legislature by a 
legislative act to arbitrarily transfer the prop- 
erty of one party to another. 

Bill in equity to determine an adverse claim 
and remove a cloud upon the title of com- 
plainants to cex'tain lands. 

In 1844 the governor of California granted 
to Edward A. Farwell five leagues of land. 
In 1S45 said Farwell conveyed to James and 
.John Williams the north half of said ti-act. 
In or about the month of December, 1845, 
said Farwell died intestate, seised of such 
interest in the south half of said tract, being 
the premises in question, as he acquired un- 
der said grant. He left surviving him, re- 
siding in some of the Eastern states, a 
mother, four brothers and one sister, he hav- 
ing at the time neither wife nor children. 
His said sister, named Lydia Jane Farwell, 
afterwards in 1851, inter-married with 
George W. Seaverns. The complainants are 
the offspring of this marriage, Mary A. Seav- 
erns having been born May 10, 1853, and 
George H. Seaverns, May 28, 1854. Mrs. 
Farwell, the mother of said Edward A. Far- 
well, died intestate in 1852, leaving the said 
four sons and Lydia Jane, mother of com- 
plainants, her heirs at law. On June 14, 
1855, said Lydia Jane died intestate, leaving 
her surviving the said husband George W. 
and her children, Mary A. and George H. 
Seaverns, the complainants in this case, who 
thus inherited from their said mother two 
fifteenths of all the premises in question, 
unless the title of the latter was cut off be- 
fore coming to them by a sale, hereinafter 
mentioned, made by John Bid well, October 
25, 1849, in the assumed character of admin- 
istrator of the estate of said Edward A. Far- 
well. Neither the complainants nor any of 
said heirs of Edward A. Farwell were ever 
in the state of California. Prior to and dur- 
ing the year 1849, there was an extensi-^'e 
district of country, including the premises 
in question, recognized by the people as, and 
called, the Sacramento district, within, which 
officers, called alcaldes, chief magistrates, 
and judges of courts of first instance, re- 
siding at Sacramento, assumed to act in a ju- 
dicial character, exercising both civil and 



criminal jurisdiction. Their acts were gen- 
erally recognized by the people of the dis- 
trict. At the time of the transfer of Cali- 
fornia to the United States, Captain John A. 
Sutter was judge of the court of first in- 
stance, in said district, acting under ap- 
pointment by the Mexican authorities. Sub- 
sequent to that time, down to the spring of 
1849, these officers were appointed by the 
United States military Commanders in Cali- 
fornia acting as governors. During the lat- 
ter part of 1848 and early part of 1849, one 
Dr. Bates, by virtue of an appointment by 
Colonel Mason, acted in the capacity of al- 
calde and judge of the court of first instance 
until superseded by Henry A. Schoolei-aft, 
who, sometime in the spring, or early pait 
of lSi9, was elected alcalde by the people, 
at a public meeting held at Sutter's Fort. 
By authority conferred by this election, and, 
so far as appears, without any appointment 
by the militaiy commander, or acting gov- 
ernor, or otherwise conferred, he assumed to 
act as alcalde, judge of the court of first in- 
stance, and recorder of conveyances, till 
about the second of August, 1849, when he 
was succeeded by Judge Thomas, who acted 
under an appointment by General Riley, mil- 
itary governor of California, till the estab- 
lishment of the state government under the 
present constitution. At the time of his 
death, Edward A. Farwell was indebted to 
John Bidwell, and to sundiy other parties 
in various sums. Bidwell, sometime in the 
summer or fall of 1849, applied to said 
Schoolcraft for authority to settle up the es- 
tate of said Farwell, deceased, and, as Bid- 
well testifies, authority was given him. But 
the terms of the authority are not given, 
otherwise than that, as Bidwell testifies, he 
followed the directions of Schoolcraft. The 
date of this application is not very clearly 
fixed. The most definite testimony on this 
point is, that the application was made and 
authority given on the same day upon which 
Bidwell prepared the notice of sale of the 
property of the deceased, which notice bears 
date August 22, 1849. If this is the proper 
date, it must have been after Schoolcraft 
ceased to be alcalde, as his successor's rec- 
ords date from August 2, 1849. But it will 
be assumed that it was while Schoolcraft 
was stUl acting. The application for author- 
ity to administer on the estate was verbally, 
made in person by Bidwell, no written ap- 
plication or petition being filed, and the au- 
thority given by Schoolcraft seems, also, to 
have been verbal. At all events, there is no 
evidence sufficient to show that any order 
in writing, or any record of the transaction 
was ever made. The application was made, 
authority given, and the notice of sale of 
lands prepared, all at the same time, without 
any kind of notice to the parties interested, 
or, so far as shown, any record whatever of 
the proceedings. The notice of sale pub- 
lished, simply states that the estate of Ed- 
ward A. Farwell, deceased, will be sold at 
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5aci-ameuto, October 25, 1840, giving a gen- 
<jml description of the property, witliout any 
reference to any order of court, or autliority 
of any kind, otlier tlian the signature, Tvhicli 
is, "John Bidwell, Administrator." The no- 
tice was published in the Placer Times week- 
ly from August 25 to October 20, and the 
sale took place October 25 to Jolm Potter for 
^1,250. The deed to Potter makes no refer- 
ence to the notice of sale, or authority of 
Bidwell, other than it purports to be made 
■"between John Bidwell, administrator of the 
estate of Edward A. Farwell, and John Pot- 
ter;" and "the party of the first part bar- 
gains, sells and conveys to the party of the 
second part, all the right and title of the said 
Edward A. Farwell to" the premises described, 
and it is signed, "John Bidwell, Administrat- 
or of Edward A. Farwell." It does not ap- 
pear that any order confirming the sale was 
■ever asked or made. A paper purporting 
to be an inventory of Farwell's estate, and 
nn appraisement made and sworn to by P. 
B. Reading and S. J. Hensley, before S. J. 
Thomas, judge of the Sacramento district, 
was filed with said Thomas, marked "Filed 
October 27, 1S49," but the filing is not at- 
tested by the signature of that officer. Mr. 
Bidwell, the only witness on the point, is 
not certain by whom, or how, the appi-aisei-s 
were appointed, or whether appointed at 
all, and there is no record of their appohit- 
ment An auctioneer's account of the sale of 
Farwell's estate is marked "Filed October 27, 
1&4Q" without being attested by the signature 
of the officer filing it On May 11, 1850, the 
claims against the estate of four several per- 
sons, viz.: John Bidwell, Thomas Cummings, 
Samuel J. Hensley and Talbot H. Green, 
with vouchers showing payment by Bidwell, 
were ffied in the probate court of Sacramen- 
to county, established under the state consti- 
tution. On the same day. May 11, 1850, 
there was filed and so marked by the clerk- 
of the said probate court, a document pur- 
porting to be the final account of said Bid- 
well. On May 17, 1850, an order was made 
and entered by said probate court, Edward 
J. Willis, county judge and ex officio probate 
judge, presiding, wherein, after reciting the 
presentation of Bidwell's account, and that 
there remained in his hands "a balance of 
■.?2,295.20, which account is approved," it was 
"ordered by the court that the said admin- 
istrator distribute the said sum among the 
legal heirs of said deceased equally," without 
naming them. On the same day a receipt 
of TaiT & Cone to Bidwell for fifty dollars 
attorney's fees. was filed, and an order was 
•entered by the court allowing said fees. The 
auctioneer's receipted account was filed No- 
vember 11, 1850. The foregoing constitute 
the entire files, and the said two orders en- 
tered May 17, 1850, by the probate court, 
the only orders now to be found, or shown 
by the evidence ever to have been of record 
in the administration of said estate. Judge 
Thomas' record from August 2, 1849, is in 
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existence, and shows his court to have been 
opened and business to have been transacted 
therem on October 25, 26, 27, 29, and 30, 
1849— the day of the sale, and days imme- 
diately following— but they show no entry of 
any kind, relating to this proceeding on either 
of these days, or on any other day during his 
incumbency of the office from August 2, 1849, 
until the end of his term of sei-vice. No en- 
try is satisfactorily shown to have ever been 
made by Schoolcraft, or any paper therein ever 
presented to, or filed by him. There is some 
evidence, not very satisfactory, tending to 
show that Schoolcraft kept a small book in 
which he sometimes entered minutes of judi- 
cial proceedings had before him. But there 
is no evidence to justify the court in finding 
that any minutes of these proceedings now 
in question were ever entered, or, if entered, 
what those entries were. 

Section 30 of the act of February 28, 1850, 
required "the records of the courts of first in- 
stance and all books, papers and documents 
in the custody of such com-ts, or the clerks 
thereof, in any way relating to judgments, or- 
ders, suits, or any legal proceedings therein" 
to "be delivered to the county clerk of the coun- 
ty in which is rhe place of holding the court of 
first instance immediately after the election 
and qualification of such clerk," and to be "by 
him deposited and kept in his office, subject 
to the order of the district court." St 1850, 
p. 80, § 30. Section 33 authorizes the district 
court thereafter to proceed in "all suits and 
proceedings" then pending, the same as if pro- 
ceedings had beon commenced in the district 
court. Section 35 makes similar provisions re- 
specting alcaldes' records in matters where the 
alcalde acted as judge of the court of first in- 
stance; and section 38 similar provisions for 
transferring other records appropriate to al- 
caldes' courts to justices of the peace elected 
under the state organization, who were au- 
thorized thereafter to proceed with proceedings 
then pending. But there is no act authorizing 
the tiansfer of anything to probate courts, or 
authorizing probate courts to proceed and close 
up any unfinished bushiess of any kind of the 
alcaldes' courts, or courts of first instance. 
And section 39 provides for transferring "books 
of records of deeds, mortgages, powers of at- 
torney and other instruments kept by the al- 
calde or judge of ffi'st instance" to the county 
clerk. The records of Judge Thomas, School- 
craft's successor, were transferred under thig 
act The books and records of Schoolcraft of 
conveyances, etc., were also transferred as re-, 
quired. And said records so transferred— 
"the books of records used by Henry A, School- 
craft for the record of deeds and other instru- 
ments in writhig, and deposited in the record- 
er's office in aaid coimty (of Sacramento)^were 
afterwards adopted and recognized as public 
records by the legislature of California in the 
act of May IS, 1853. St. 1853, p. 227. But 
no judicial records were transferred by School- 
craft as required by the statute before cited, 
and there is no subsequent legislation adopt- 
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ing or recognizing any such judicial records. 
Tlie state government was organized not many 
months after Schoolcraft was superseded by 
Thomas, and whatever the nature of the min- 
utes kept by him, if any were kept, it seems 
highly improbable that they were worthy of 
being dignified by the name of judicial rec- 
ords; for they must have been in existence at 
the organization of the state courts, and, if of 
any importance, in all probability would have 
been turned over under the provisions of the 
statute, as w^ere the records of conveyances 
kept by him, and the judicial records of 
Thomas. 

On February 18, 1853, James Williams, one 
of said Farwell's grantees to the north half of 
said Mexican grant of five leagues, by E. O. 
Crosby, his attorney "on his own behalf, and 
in behalf of the heirs and legal representatives 
of Edward A. Farwell, deceased," presented 
a petition to the board of land commissioners 
for a confirmation of said grant. He prays 
that the grant may be confirmed to himself, 
"and the heirs and legal representatives of said 
Edward A. Farwell, the names of all of whom 
will be given in a supplemental petition here- 
inafter to be filed," etc. On February 13, 
1855, by the same attorney, said James Wil- 
liams, and a number of other parties named, 
includmg the heirs at law of said John Potter, 
filed a supplemental petition, in which, among 
other things, they set out the death of Farwell: 
the action of Bidwell as his administrator; 
the sale of said south half— the premises in 
question— to John Potter, and the rights of his 
heirs therein, etc. The heirs of Farwell are 
not mentioned by name in tlie petition. On 
August 28, 1855, the board of land commis- 
sioners confirmed "to the hell's at law of Ed- 
ward A. Farwell, deceased, the south half of 
the entu:e grant," and adjudged that the claim 
of Potter's heirs to the south half "of the 
grant is not valid, and it is decreed that the 
same be rejected." On appeal to the district 
court, the decree of the board was affirmed in 
the same language, and said decree bec-ame 
final, and the lana was patented to the heirs 
at law of said Farwell in 1863, in accordance 
with said decree. Whatever interest said John 
Potter acquired through said sale by John Bid- 
well by subsequent conveyances, and prior to 
the filing of the bill had passed to the de- 
fendants in this suit. Sometime prior to 1860, 
Henry R. Mighels, a cousin of Edward A. Far- 
well, residing at the time in California, and 
a part of the time in Butte county, had some 
correspondence with the heirs of Farwell up- 
on the subject of the estate left by Edward A. 
Farwell. In a letter to his father in 1859, 
seeking to obtain powers of attorney from 
some of the heirs, he represents their interest 
as worth at that time $75,000. He obtained 
powers from some of them previous to, or early 
in, 1860, and soon afterward, among other 
things entered into an agreement with certain 
attorney's to act for the heirs in recovering 
their interest, the lands being in the posses- 
sion of ti-espassers, and as compensation to 
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give them one-third of the estate; and anoth- 
er agi-eemeut with defendant, Henry Gerlie, by 
which he contracted to convey to him all the 
remainder of the lands to which the title could 
be assured and possession recovered, at from 
two to three dollars per acre, and Gerke was 
to advance him 5^2,000 to enable him to go East 
and obtain propei powers from all the heirs 
to enable him to carry out his conti-act. He 
went East as agreed, and obtained powers 
from the four brothers, and a power of attor- 
ney from George W. Seaverns, father of the- 
complainants; but the power of Seaverns in 
evidence dated April 7, 1861, duly authorizes 
Mighels to act as his own attorney to convey 
such interest as he himself had as heir, with- 
out making any reference to his children, the 
complainants. But if there was any other at- 
tempt by the father to authorize the sale of 
complainants' interest in the land, it was nec- 
essarily void. Upon his return, instead of car- 
rying out the first contract, after fui-ther con- 
sultations and negotiations, he entered into a 
new contract with Gerke, by which the latter 
was to pay a gross sum of ?6,000 for the inter- 
est of the heirs. But Mighels was unable to 
convey the interest of the complainants, who 
were still minors under ten yeai's of age, aud 
Gerke's attorneys advised him to institute pro- 
ceedings in the probate court to divest their 
rights. Acting upon this advice, and for the 
purpose of enabling whatever right, title and 
interest in said lands was vested in complain- 
ants to be alienated and divested, said Mighels 
filed a petition in the probate court of Butte 
county on March 2, 1861, stating generally the 
facts of the case, and praying to be appointed 
guardian with authority to fake charge of 
their said estate. Without any notice whatever, 
or any other proceeding than the filing of said 
petition, two days afterwards on Mareh4,18Gl, 
an order was entered in the minutes of the 
court as follows: "Now comes H. R. aiighels, 
and files his petition praying to be appointed 
guardian of JIary Agnes Seaverns, and George 
Henry Seaverns, heii-s at law of the estate of 
E. A. Farwell, deceased. Whereupon, it is 
ordered by the court that said petitioner be ap- 
pointed guardian of the aforesaid minor heirs 
of E. A. Farwell, deceased, upon his filing his 
bond," etc. In due time bond was given, a 
petition for sale was filed, appraisers appoint- 
ed who appraised the interest of complainants, 
being two-fifteenths of several leagues of land 
situate in Butte and Colusa counties, and one 
square mile in Sutter county, including claims 
against trespassers for damages, at $3,500. 
Such proceedings w^re had that a sale at auc- 
tion was afterwards made at. which the entire 
interest, consisting of the said three separate 
and distinct tracts of land, lying in three diffc!- 
ent counties, were on December 2, 1861, struck 
off and sold in gi-oss at one bid to defendant, 
(Jerke, for $100, he being the only bidder; 
and in pursuance of a subsequent order of the . 
court, the premises were conveyed to Gerke 
for said sum by s^id Mighels, and the pro- 
ceeds remitted to the father of complainants. 
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J. A. Moultrie, W. H. Laine, and F. E, Spen- 
cer, for complainants. 

O. a Pratt, R. R. Provines, W. C. Belcher, 
and Sharp & Lloyd, for defendants. 

SAWYER, Circuit Judge (after stating the 
facts). Upon the facts stated, the first ques- 
tion presented is, as to the effect of the sale 
by Bidwell, assuming to act as administrator 
of the estate of Edward A. Farwell, deceased, 
under authority claimed to have been derived 
from Schoolcraft, as alcalde or judge of the 
court of first instance. It would he going a 
great way to hold that Schoolcraft could legal- 
ly exercise any such judicial authority as he is 
claimed to have exercised in thia case, by vir- 
tue merely of an election by the people at a 
public mass meeting held tmder no existing 
law, and without any other recognized author- 
ity. But, without deciding the question, I 
shall concede for the purposes of this case, 
that he was vested with all the authority that 
alcaldes, appointed by the military governors 
in the usual way at that time, were authorized 
to exercise. On this hypothesis, it is claimed 
by the defendants that the case is within the 
decision in Rydep v. Cohn, 37 Cal. 69, and gov- 
erned by it. That case, xmdoubtedly, goes to 
the uttermost limit of the legal principle in- 
voked by the court to sustain the sale then 
under consideration. This decision was by a 
divided court. It fell to my lot to participate 
in it, and it was after great hesitation that I 
yielded my concurrence. Without questioning 
the correctness of that decision, it would, in 
my judgment, be necessaiy to go far beyond 
it to sustain the sale by Bidwell now in ques- 
tion. In that ease the proceedings were of 
the most formal character, and there was a 
complete formal record of every step in the 
proceedings, from the beginning to the end, 
except that it did not afiirmatively appear that 
any notice of the application was given; but 
the court held that under the decision in Hahn 
V. Kelly, 34 Cal. 391, the court beuag one of 
general jurisdiction, all presumptions were 
conclusively in favor of the record, and that its 
judgments would be upheld on a collateral at- 

■ tack, if tested by the strict rules of the com- 
mon law. Besides, the record shows that 
"Edward Norton, Esq., appeared as and was 

• attorney for the absent heirs," who were 
adults. 37 Cal. 77. In this case there is noth- 
ing in the semblance of a record. No applica- 
tion was ever filed; no record of any order or 
action of the court is produced, and none is 

■ shown to have ever existed. The only two or- 
ders of which there is any evidence of their 
having ever existed in writing, are the orders 
approving the account of Bidwell and allow- 
ing an attorney's fee of §50, entered by the 
probate court on May 17, 1850. The authority 
of that court was wholly derived from the 
probate act of the state of California, which, 
as has long been settled, had no application 
to the estates of persons who died before the 
passage of that act Grimes v. Norris, 6 Cal. 
624; Tevis v. Pitcher, 10 Gal. 465; De la 
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Guerra v. Packard, 17 Cal, 193; Soto v. K.ro- 
der, 19 Cal. 97; Downer v. Smith, 24 Cal. 
114; People v. Senter, 2S Cal. 502; . Wilson v. 
Castro, 31 Cal. 420; and Coppinger v. Rice, 
33 Cal. 408. Besides, as will be seen by refer- 
ring to the statement of facts, the statute of 
February 28, 1850, expressly conferred au- 
thority to proceed in "all cases and proceed- 
ings" pending before alcaldes and courts of 
the first instance, at the date of the transfers 
of the records of the state courts, upon the dis- 
trict courts and justices of the peace, and not 
upon probate courts. 

The only written evidence of any act per- 
formed in the case "by either of the alcaldes or 
judges of the court of first instance, acting 
during the progress of the proceedings— the 
only courts having any jmusdiction in the mat- 
ter—shown to have ever existed, is the taking 
and certifying by Judge Thomas of the oaths 
of Hensley and Reading to the appraisement, 
October 25, 1859, and marking that document 
filed October 27; and on the latter day mark- 
ing filed the auctioneer's report of sale; and 
neither of these filing marks is attested by the 
signature of. the officer. To sustain a forced 
sale of large landed estates of absent heirs un- 
der judicial proceedings so loosely conducted, 
and of which there does not appear to have 
been any record, or other written evidence, 
would be going beyond any authority or legal 
principle brought to the notice of the court; 
and further, I think, than any court having a 
.due regard for the safety of private rights, 
would be justified in going. Besides, the 
heirs of John Potter presented themselves as 
claimants in the supplemental petition for the 
confirmation of the Mexican grant made to 
Farwell, and set out their title derived by the 
sale by Bidwell as the basis of their daim. 
, Thus, in a proceeding to which they were par- 
ties seeking for themselves confirmation of the 
grant, their claim to the land, based upon this 
same title, was rejected, and the adverse claim 
of Farwell's heirs confirmed, and the lands 
patented to said heirs' in accordance with the 
decree of confirmation. If Potter's heirs or 
their successors in interest should file a bill 
against the heirs of Farwell, as patentee, to 
charge them as trustees and ' seek a convey- 
ance of the legal title, I apprehend that no 
court would grant the relief upon the evidence 
as presented in this ease. If not, the same 
evidence and state of facts ought not to con- 
stitute a valid defense to the present bill. 

2. The next question is, as to the validity of 
the sale of complainants' interest in the prem- 
ises by Mighels as guardian, which is earnest- 
ly and confidently assailed on various grounds. 
The first ground is, that Mighels never was le- 
gally appointed guardian, the court never hav- 
ing acquired jurisdiction to appoint a guard- 
ian for want of notice. The act relating to 
guardians, in force at the time of the appoint- 
ment of Mighels as guardian for complainants, 
so far as relates to this case, provided that the 
"probate judge of each county, when it shall 
.appear to him necessary or convenient, may 
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appoint guardians to minors * * * wlio 
sliall reside without tlie state and have any es- 
tate witliin the county." St 1850, p. 268, § 1. 
Section 43 of the same act is as follows: 
"When any minor or other person liable to be 
put under guardianship, according to the pro- 
visions of this act, shall reside without the 
state, and shall have any estate therein, any 
friend of such person, or any one interested in 
the estate in expectancy or otherwise, may ap- 
ply to the probate judge of any county in 
which there may be any estate of such absent 
person, and after notice given to all persons 
interested, in such manner as the judge shall 
order, and after a full hearing and examina- 
tion, if it shall appear to him proper, he may 
appoint a guardian for such person." Id. 272. 
Under this section the authority to appoint a 
guardian is *'after notice is given to all per- 
sons interested, in such manner as the judge 
shall order." In this case, as in all actions 
where the rights of parties are to be affected 
by judicial proceedings, the fundamental con- 
dition of authority to act at all is to first ac- 
quire jurisdiction of the persons whose rights 
of property are to be affected, by giving them 
notice of the proceeding. Until the party to 
be affected has legal notice, the court has no 
jurisdiction whatever to act, and all proceed- 
ings without notice are without authority and 
absolutely void for want of jurisdiction. In 
Gronfier v. Puymirol, 19 Cal. 629, the question 
was as to the sufficiency, not the want, of the 
notice. There was notice given by publica- 
tion in accordance with the order of the judge, 
and it was held that the time and manner of 
tlie notice, under tJie express provisions of the 
statute to that effect, were withhi the discre- 
tion of tiie judge; but it was not intimated 
that the judge could acquire jurisdiction with- 
out any notice. Besides, some importance 
seems to have Tjeen attached to the fact that 
the attacli was made by third persons in a 
collateral way, and not by the minor. The 
court say "third persons cannot question the 
validity of the order upon any allegation 'that 
insufficient notice was given of the heai'ing of 
the application for the appointment under the 
statute." Id. 632. But in this ease there does 
not appear to have been any notice whatever, 
and the record of what did take place seems 
in all respects to be very formal and complete. 
There is no recital of notice. The appoint- 
ment was made two days after filing the peti- 
tion, and only recites the filing of the petition 
as the basis of the appointment. But notice 
is essential to give jurisdiction, for the ap- 
pointment is only to be made "after notice giv- 
en to all persons interested." The person 
whose estate is to be divested by some one 
who voluntarily assumes to intermeddle, is, 
certainly, a "person interested," and under the 
statute is entitled to some notice, even though 
the kind and manner of it is left to the discre- 
tion of the judge. In the language of JNIr. 
Justice Field, in Galpin v. Page [Case No. 5,- 
206],— a ease where publication in a prescribed 
form was authorized: "Where personal serv- 



ice cannot be made by reason of the non-resi- 
dence in the state or absence of the infant, 
service must be made by publication, as in 
other cases. Such publication is the prescrib- 
ed condition to the exercise of jurisdiction 
over the infant." So, in this ease, "notice giv- 
en to the pei-sons interested"— the infants 
whose estates in many leagues of land are 
sought to be divested for the purpose of per- 
fecting a contract of sale already made with- 
out legal authority, "in such manner as the 
judge shall order," "is the prescribed condi- 
tion to the exercise of jurisdiction over the in- 
fant." This proceeding is in no sense in the 
nature of a proceeding in rem, like that in 
Grignon's Lessees v. Astor, 2 How. [43 U. S.] 
319, and in that ease letters of administration 
had been "duly granted and jurisdiction ac- 
quired." It is not sought in case of this 
guardian sale to apply property in the juris- 
diction of the court to the payment of the 
debts of the infants for which it was liable. 
The whole object is, to divest the title of the 
infants by a stranger, on the pretense that it 
is for their benefit. There certainly should be 
notice of some sort, as the basis of jurisdic- 
tion, and this the statute retiuires. 

Under the statute placing the proceedings of 
the probate courts upon the same footing as 
superior courts of general jurisdiction, and the 
decision of the supreme court of California in 
Hahn v. Kelly, 34 Cal. 391, conceding that I 
might have felt authorized to sustain the ap- 
pointment of a guardian on the doctrine of 
presumptions recognized in that case, the su- 
preme court of the United States in Galpin v. 
Page, 18 Wall. [85 U, S.] 350, and Mr, Jus- 
tice Field in the same case on retrial [Case No. 
5,206], have overruled that cas© and distinctly 
held that, where the parties to be affected re- 
side out of the jurisdiction of the court, the 
record must affirmatively show that every step 
necessary to give jurisdiction has been regu- 
larly taken, otherwise the proceedings are ut- 
terly void. That case was in all essential 
particulars in principle similar to this. The 
infant, a posthumous child of tender age, was 
a defendant in an action to settle an alleged 
partnership of her deceased, father, one of 
whose heirs she was. An attempt to procure 
sei-vice by publication of summons upon her 
and her mother, with whom she lived in the 
state of New York, was made. Notice in some 
form actually reached the mother, with whom 
she resided, as she appeared and defended. 
The notice to the infant, in point of fact, was 
practically all that could be accomplished; fo;* 
the same attorney who appeared for the moth- 
er, and, doubtless, at her suggestion and with 
her approval, ■nns appointed guardian ad litem 
by the court, answered and defended the same 
as the mother. Besides, her interests and 
those of the mother were precisely the same, 
and not adverse. The same defense was ac- 
tually made, and undoubtedly by the same 
guardian ad litem that it would have been 
made by had the publication been made in 
sti'iet accordance with the provisions of the 
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statute. Yet the" supreme Court of the United; 
States held that the appointment of guardian ^ 
ad litem, without the record showing affirma-' 
tively that the service had been made in strict 
accordance with the provisions of the statute, 
was utterly void, and, consequently, that all 
subsequent proceedings were void. In the 
present case the proceedings were instituted 
by a stranger, upon advice of counsel of an 
adveise party, ostensibly, it is true, and it 
may perhaps have really been, in the interest 
of the infants, but for the express purpose of 
divesting their title to lands. They were en- 
titled to notice so that an opportunity might 
be furnished to ascertain whether for their in- 
terest or not, and to oppose it if deemed expe- 
dient so to do. And the statute in this case, 
as in the other, imposes notice in some man- 
ner as a condition precedent to the appoint- 
ment—as an essential prerequisite to the at- 
taching of jurisdiction to act in the case. In 
my judgment It is impossible to distinguish 
this case from Galpin v. Page [supra]. If 
there is anything to the coutraiy in the prior 
decisions of the same court it must be re- 
garded as overruled. This decision is of 
couise conclusive upon this court I feel 
bound, therefore, to hold the appointment of 
guardian to be void for want of the notice 
prescribed by tlie statute, and that the court 
never acquired jurisdiction to affect the rights 
of complainants in the proceedings had. The 
appointment of Mighel's guardian being void 
on the groimds indicated, and this appointment 
being the basis of the subsequent proceedings, 
authorities to show that all subsequent action 
must necessarily be void, do not seem to be re- 
quired. Yet authorities on the exact point are 
not wanting. Frederick v. Pacquette, 19 Wis. 
541. See, also, Galpm v. Page, before cited. 

3. It is next claimed by defendants that if 
the guardian's sale is void in consequence of 
the defects in the proceeding, it is rendered 
valid by the provisions of the "Act in Rela- 
tion to Probate Sales" of 1866. St. 18C5-66, 
p. 824. Section 1 of said act is as follows: 
"In all cases where real estate has been sold 
In this state under the order of the probate 
courts of the several counties to purchasers in 
good faith, for a valuable consideration, and 
defects of form, or omissions, or errors exist 
in any of the proceedings, such sales are here- 
by ratified, confirmed, and made valid and 
sufiicient in law to transfer the title to the 
property sold; provided, however, that this 
act shall not affect in any manner rights ac- 
quired prior to its passage, by vendees, gran- 
tees, or mortgagees, who claim interests in or 
liens upon such property imder heirs or dev- 
isees adversely to such probate sales, nor to 
sanction in any manner cases of actual fraud." 

There is something inore in the probate pro- 
ceedings under consideration than a defect of 
form or mere errors. There is a failure to 
acquire jurisdiction of the parties whose inter- 
ests are to be affected— a failure of authority 
to act at all. This is, it is ti-ue, the result of 
an "omission" to give notice; but it is iiardly 
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to be supposed that the legislature contemplat- 
ed such an omission. The term doubtless re- 
fers to omissions in the acts to be performed 
in the exercise of a jurisdiction, which has 
once attached, and not omissions of acts es- 
sential to give jurisdiction to act at all. If the 
act was intended to include the latter, then it 
must be void as to such matters. Before the 
passage of the act, the proceedings, as we 
have seen, were utterly void for want of juris- 
diction. The rights of the complainants were 
as much unaffected by the proceedings as if 
they had never been taken. If then, they be- 
came valid by the passage of this act, the title 
has passed from the complainants to the de- 
fendants by virtue of the provisions of the act. 
That is to say, the legislature. has arbitrarily- 
transferred the property of the complainants 
to the defendants. I suppose it wiU not be 
seriously contended that the legislature, by 
passing a law declaring that the property of 
A., by virtue thereof, shall be transferred to 
and vested In B., can transfer the property of 
one private party to another. That such an 
act would be unconstitutional, it seems to me, 
requires no argument to establish; yet such, 
substantially, would be the result if the act in 
question has the effect claimed. 

There are other formidable objections to the 
validitj'^ of the proceedings upon which defend- 
ants rely, but it wiU be unnecessary to con- 
sider them, as those already decided dispose of 
the case. 

Them must be a decree for the complainants 
as to an undivided two-fifteenths of the prem- 
ises In question, in pursuance of the prayer of 
the bill, with costs, and It is so ordered. 
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SEAVEY V. SEYMOUR. 

HARRINGTON v. SAME. 

[3 Cliff. 439.] 1 

Circuit Court, D. Maine. Sept. Term, 1871. ■ 

Habeas Corpds — "Who mat: Gkast Wkit — Akmy 
— ^Enlistment — Wast of Age — Re- 
turn OF TV"rit. 

1. Under section 14 of the judiciary act [1 
Stat 81], justices of the supreme court and dis- 
trict courts have power to grant writs of habeas 
corpus where a person is imprisoned or restrain- 
ed of his liberty, for the purpose of inquiry into 
the cause of the commitment; but the writ in 
no case extends to prisoners in jail, unless when 
they are in custody under or by color of the au- 
thority of the United States, or are committed 
for trial before some court of the same, or are 
to be brought into a court to testify. 

2. Under that act a circuit court has no au- 
thority to re-examine a decision of a district 
court. 

3. The first section of tlie act of February 5, 
1867 [14 Stat. 385], confers upon all the judges 
and justices of the courts of the United States, in 
addition to the authority previously conferred, 
power to grant writs of habeas corpus in all 
cases where any person may be restrained of his 
or her liberty in violation of the constitution or 
any liaw or treaty of the United States, and 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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gives an appeal from the decision of an inferior 
to the circuit court. 
[Cited in U. S. v. Hanchett, 18 Fed. 28.] 

4. In case of the enlistment into the service of 
the United States, without the consent of parent 
or guardian, of a person under eighteen years of 
age, on a hearing under a petition for a writ of 
habeas corpus, parol evidence is admissible to 
show the age of the recruit. 

5. The certificate of enlistment is not con- 
clusive that the recruit was of age sufiicient to 
enter into the contract. 

6. The first proviso of section 20 of the act 
of February 24, 1864 [13 Stat. 10], does not vest 
the exclusive jurisdiction of applications of this 
nature in the secretary of war. 

7. If the recruit was under the age of eighteen 
years, his certificate under oath that he was of 
the age required for lawful enlistment, would 
not be conclusive as to the actual fact. 

[Cited in Re Davison, 4 Fed. 509; s. c, 21 
Fed. 622.] 

8. The act of March 3. 1815 [3 Stat. 224], re- 
pealed the act of December 10, 1814 [Id. 146], 
which made the enlistment binding upon all per- 
sons under the age of twenty-one years as well 
as upon persons of full age. 

9. By the act of the 24th of February, 1864, 
the secretary of war is empowered to order the 
discharge of all persons in the military service 
who are under the age of eighteen years at the 
time of the application for the discharge, pro- 
vided it appears on due proof that such persons 
are in the service '.vithout the consent of parent 
or guardian, provided bounties, advance, etc., 
are first repaid to the government and the local 
authorities. 

[Cited in Re Davison, 21 Fed. 623; Re Chap- 
man, 37 Fed. 330.] 

10. But this does not give the secretary of 
war exclusive jurisdiction of such applications. 

11. This provision giving the secretary of war 
power to hear such applications, is not repug- 
nant to, or a repeal of, section 14 of the judiciary 
act. 

12. In order to work a repeal by implication 
there must be a positive repugnancy between the 
provisions of the older and later statute. 

13. Upon an application for a writ of habeas 
corpus before the district court, there was no de- 
fence that the recruit was awaiting a trial under 
a charge of desertion before a military court, and 
no evidence io that efEect introduced before that 
court; Held, that at the hearing of the appeal 
before th<^ circuit court, the suggestion iiat that 
fact was shown by the return could not avail 
the respondent, because the jurisdiction of the 
circuit court in th?s case was purely appellate. 

rCited in U. S. v. Fowkes, 53 Fed. 14.] 

14. The return on the writ should be signed 
by the person to whom it was directed. 

15. The proper course is for the petitioner to 
make his answer to the return on the writ, and 
not to make his allegations in full in the petition. 

[Appeal from the district court of the Unit- 
ed States for the district of Maine. 

[These were actions by John T. Seavey, fa- 
ther of John E. Seavey, against T. Seymour, 
military commander at Fort Preble, and 'Wil- 
liam K. Harrington, father of Charles W. 
Harrington, against the same defendant. 
Heard on petitions for writ of habeas cor- 
pus.] 

Strout and Gage, for petitioners. 
T. F. Barr and A. B, Gardiner, for the 
United States. 



CLIFFORD, Circuit Justice. Provision is. 
made, by section 14 of the judiciary act, that 
either of the justices of the supreme court, ■ 
as well as the judges of the district courts, 
shall, have power to grant writs of habeas, 
corpus "where a person is imprisoned, or re- 
strained of his liberty," for the purpose of an 
Inquiry into the cause of commitment; but 
the same section provides that the writ "shall 
in no case extend to prisoners in jail, unless 
Tvhen they are in custody under or by color 
of the authority of the United States, or are 
committed for trial before some court of the- 
same, or are necessary to be brought into 
court to testify." 1 Stat. 82. 

Circuit courts, under that act, possess no 
power to re-examine a decision of the district 
court, as the act makes no provision for the 
removal of such a case from the district to 
the circuit court by writ of error or appeal; 
and the reported decisions of the circuit 
court do not show a case where appellate 
jm-isdiction in such a case was ever exercised 
in a circuit court. 

Appellate jurisdiction is exercised in such 
cases by the supreme court over the deci- 
sions of the circuit courts, as appears by many 
reported eases; but the circuit courts have 
never claimed to exercise the power to re- 
examine the decisions of the district courts 
in such cases under the judiciary act. 

Tested by the regulations prescribed in that 
act, it is clear that the appeal before the 
court should be dismissed, as the circuit 
courts" would possess no jurisdiction to re- 
examine the decisions of a district court in 
such a case; but section 1 of the act of the 
5th of February, 1867, confers the power up- 
on all of the justices and judges of the courts 
of the United States, in addition to the au- 
thority previously conferred, to grant writs 
of habeas coi-pus in all cases where any per- 
son may be restrained of his or her liberty 
in violation of the constitution, or of any 
treaty or law, of the United States; and the 
provision is, that, from the final decision of 
any judge, justice, or court inferior to the 
circuit court, an appeal in such case may be 
taken to the circuit court for the district in 
which said cause is heard, under the regula- 
tions prescribed in the same section. 14 Stat. 
383. 

Pursuant to that provision, the appellee, 
on the 10th of September, IS 70, filed his peti- 
tion under oath, in the district court for this 
district, praying that a writ of habeas corpus 
might issue in the case before the court, to 
bring into court the body of the person nam- 
ed in the petition, and that he, the pei-son so 
named, might be discharged from his con- 
finement. 

He represented in his petition that he, the 
petitioner, was the father of the person so 
named; that his son was a minor under the 
age of eighteen years, and that he, the peti- 
tioner, was entitled to the custody and serv- 
ices of his son; that he, the son, was unlaw- 
fully imprisoned and restrained of his liberty 
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by the appellant at Fort Preble, in this dis- 
trict; that be, the petitioner, -was informed 
that the appellant claimed to hold his son 
under and by virtue of a pretended enlist- 
ment into the army of the United States, but 
alleged that the enlistment, if any such is set 
up, is illegal and void, because, as he alleged, 
his son was at the time, and now is, a minor 
under the age of eighteen years, and not 
■emancipated; and that he, the son, did not 
have the consent of the petitioner to the 
said enlistment. Return was made to the 
writ that the person named was held at the 
alleged place of confinement by reason of his 
being a regularly enlisted soldier in the army 
of the United States, and that he is. also 
awaiting trial on a charge of desertion. 

Express authority is given in the act to the 
petitioner to deny, under oath, any of the 
material facts set forth in the return, and 
to allege any fact to show that the detention 
is in contravention of the constitution, or 
any laws, of the United States, Hearing was 
had in the district coiurt, and the district 
court decided that the enlistment of the per- 
son named in the petition was void, as It 
appeared that he was at the time of the hear- 
ing, as well as at the time of his enlistment, 
a minor under the age of eighteen years; and 
the district court entered an order or decree 
that the person so named be discharged from 
his said confinement. 

Due appeal was thereupon taken from that 
decision of the district court to- this court, 
and the appeal was duly entered at the last 
term. Since that lime the parties have been 
heard, and the case now comes UD for final 
determination. Certain irregularities are no- 
ticeable in the proceedings on the one side 
and the other; but the case will be examined 
and decided as if none such appeared, as they 
have been substantially waived by the par- 
ties. 

Power to grant writs of habeas corpus is 
conferred upon the several justices and 
judges of the courts of the United States by 
section 1 of the act of 1867, in addition to 
their authority in that behalf under prior 
laws, in all cases where any person is re- 
strained of his or her liberty in violation of 
the constitution, or of any treaty or law, of 
the United States; and it is clear that an 
appeal in all such eases, where the petition 
is commenced in the district court, will lie 
from the final 'decision of that court in the 
case to the circuit court of the United States 
^ for the district in which the cause was heard. 
Ex parte Terger, S "Wall. [75 U. S.] 102. 

Justices and judges of the federal courts 
are empowered, by section 14 of the judiciary 
act, "to grant writs of habeas corpus for 
the purpose of inquiry into the cause of 
commitment"; but the additional power con- 
ferred by section 1 of the act under consid- 
eration is "to grant writs of habeas corpus 
in all cases where any person may be re- 
strained of his or her liberty in violation 
of the constitution, or of any treaty or law, 
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of the -United States"^ and the further pro- 
vision is, that the court or judge granting 
the writ "shall proceed in a summary way to 
determine the facts of the case by hearing 
testimony and the arguments of the parties 
interested; and if it shall appear that the. 
petitioner is deprived of his or her liberty 
in contravention of the constitution or laws 
of the United States, he or she shall forth- 
with be discharged and set at liberty." 14 
Stat. 3SG; Ex parte Watiiins, 3 Pet [28- U. 
S.] 201; Ex parte Metzger, 5 How. [46 U. 
S.] 176; Hurd, Hab. Corp. 150. 

Appeals to the circuit courts lie under that 
act from the final decisions of the district 
courts, but an appeal does not lie from the 
decision of the district court in such a case 
where the jurisdiction of the district court 
is derived solely from section 14 of the judi- 
ciary^ act 

Documents, purporting to be the original' 
enlistment of the recruit, were inti'oduced 
in each case, and they are so Ksactly alike 
in all particulars, which are material in this 
investigation, that a reference to one will 
be sufficient without any reference to the 
other. Take, for example, the enlistment of. 
the recruit first named. He states his name, 
place of birth; that he is aged twenty-one 
years; also his occupation, and acknowledges 
that he voluntarily enlisted on the 6th of 
June, 1869, as a soldier in the aimy of the 
United States for the period of five years, un- 
less sooner discharged by proper authority, 
and agrees to accept such bounty, pay, ra- 
tions, and clothing as are or may be estab- 
lished by law. Superadded to that certificate 
of enlistment is the certificate of an oath pur- 
porting to have been taken by the recruit on 
the same day, in which he, as represented, 
does solemnly swear that he will bear true 
faith and allegiance to the United States; 
that he will serve them, honestly and faithful- 
ly, and that he will observe and obey the or- 
ders of the president, and the orders of his su- 
perior officers. 

Those documents are admitted to be genu- 
ine, but they do not contain any certificate 
that the recruits, or either of them, did, at the 
time of their enlistment take and subscribe 
any oath as to their respective ages, as seems 
to be contemplated in such cases, by a recent 
act of congress. 12 Stat. 339. Appended to 
each document is a paper purporting to be a 
eeiUficate of an oath, subsequently taken by 
the recruit, in which he certifies that he, at 
the time of his enlistment, was twenty-one 
years of age, but the United States do not 
contend that such certificates are a part of the 
enlistments, nor do they rely on them as con- 
clusive evidence of what is therein certified. 

On the contrary, they concede that the re- 
cruits respectively were, at the time of their 
enlistment, and that they still are, under the 
age of eighteen years, if evidence to that is 
admissible, which they deny, and insist that 
parol evidence is not admissible to prove that 
allegation. 
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Views diametrically opposite are entertained 
by the respective parties in this ease, as ap- 
pears by a comparison of the several proposi- 
tions submitted by their counsel at the argu- 
ment. Based on the state of facts here ex- 
hibited, the proposition of the petitioner is, 
that the enlistment of his son "was in violation 
of section 2 of the act of the 13th of Februaiy, 
1862, and void, as he -was under the age of 
eighteen years, and that it was the duty of 
the- district court to grant the writ of habeas 
corpus, and to discharge his son from his im- 
prisonment. 

Two principal answers are made by the 
government to that proposition, and if either 
of them can be sustained, the decision of the 
district court must be reversed. 1. That the 
evidence offered as to the age of the reerait 
at the time of his enlistment, is not admissible; 
tliat the certificate of enlistment, as givpn in 
evidence, is conclusive that the recruit was of 
sufBcient age to make the contract. 12 Stat. 
339- 2. That the first proviso in section 20 of 
the act of the 24th of February, 1864, operates 
to vest in the seeretai-y of war the exclusive 
jurisdiction tc hear and determine such an ap- 
plication. 13 Stat. 10; Id. 380. 

Where the recruit is less tlian eighteen years 
of age, and was mustered into tlie militai-y 
service without the consent of his parent, 
guardian, or master, proof to show that fact 
has always been admissible in evidence, ex- 
cept for the period of three months, as here- 
after explained, from the organization of the 
judicial system of the United States to the 
present time, and it is still admissible under 
the rules of law, unless it can be held that the 
act which provides that "the oath of enlist- 
ment taken by the recruit shall be conclusive 
as to his age," has established a different rule. 
12 Stat. 339. 

Strong doubts are entertained whether that 
provision can have any application in any 
ease where the writ of habeas corpus is sued 
out by the parent, guardian, or master, but it 
is rmnecessary to determine that point in the 
ease before the court, as it does not appear 
that the respective recruits did take any oath 
as to their age at the date of their enlistment. 
As before explained, tliey severally made oatli 
that they would bear true faith and allegiance 
to the United States; that they would serve 
them honestly and faithfully, and that they 
would observe and obey the orders of the pres- 
ident and the orders of their superior officers; 
but they do not, as appears by the certificate 
of enlistment, make any representation under 
oath as to their respective ages. 

Construed literally, the phrase that "the 
oath of enlistment taken by the recruit shall 
. be conclusive as to his age," it may be conced- 
ed, would afford some support to the theoi-y of 
the respondent, that the evidence offered to 
show that the recruits were under eighteen 
years of age, was inadmissible, but it cannot 
be admitted that congress intended to enact 
that the enlistment, with or without such a 
certificate, should be conclusive evidence that 



a given relation exists between the United 
States and a citizen, when the same section 
of the act of congress enacts that the party in 
question shall never hold any such relation as 
that imputed. 

Even suppose the phrase in question may be 
construed as enacting in respect to recruits 
between the ages of eighteen and twenty-one, 
that the enlistment shall he conclusive that 
they were competent to make such a contract, 
which is not admitted where the petition is 
filed by the parent, guardian, or master; still 
it is clear that it cannot properly be so con- 
strued in respect to recruits under the age of 
eighteen years, as the same section enacts, 
"that no person, under the age of eighteen, 
shall be mustered into the service of the Unit- 
ed States." 

Congress, in the opinion of the court, could 
never have intended to enact that the certifi- 
cate of enlistment should be conclusive as to 
the validity of the contract, in a case where 
the recruit is declared not competent to be 
mustered into the military service, by the 
same section that contains the provision whicli 
it is supposed excludes the evidence to prove 
its invalidity. Such a construction, if not pos- 
itively absurd, would certainly violate one of 
the acknowledged canons of constmction, 
which forbids that any part of a statute shall 
be held to be without meaniug, as it is clear 
that that consequence must follow if such a 
view is adopted as to the meaning of that 
phrase. 

Support to the opposite view is also derived 
from the consideration, that if the rule as- 
sumed by the respondent may be applied 
where the recruit is under the age of eighteen, 
it may, with equal propriety, be applied when 
the enlistment is of a recruit under sixteen 
years of age, in which case the recruiting or 
mustering officer, if he acted knowingly, is 
liable to be dismissed the sei-vice, with forfei- 
ture of pay and allowances, and "shall be sub- 
ject to such further punishment as a court 
martial may direct." 13 Stat. 380. 

Recruits, it seems, are sometimes required 
to make oath as to their age at the time of 
their enlistment, and sometimes they are not, 
as is sufficiently shown by the enlistments and 
tlie certificates appended to the samei in these 
eases. Attempt was made in argument to 
show that the enlistment never contains any 
such statement of the recruit, but the reports 
of judicial decisions furnish satisfactory evi- 
dence to the contrary, as appears by several 
cases. In re Gline [Case No. 2,896]; In re 
Stokes [Id. 13,474]; In re Riley [Id. 11,834]. 

Evidently the enlistment cannot, in any case, 
be regarded as conclusive of the age of the re- 
erait unless it contains the certificate of the 
recruit under oath that he was of the required 
age, and the court is of the opinion that even 
where it contains such a certificate it cannot 
have the effect to exclude evidence as to the 
actual fact, if the recruit was imder the age 
of eighteen 3'ears at the time of his enlist- 
ment, as the same section provides "that no 



[21 Fed. Cas. "page 951] 

person under tlie age of eighteen shall be mus- 
tered into tlie United States service." 

Express provision is made by section 11 of 
the act of March 16, 1802, that no person un- 
der the age of twentj'-one years should he 
"enlisted or held" in military service without 
the consent of his parent, guardian, or mas- 
ter, if any he had, and the same section en- 
acted that if any officer should enlist any 
person contraiy to the ti-ue intent and mean- 
ing of that act, he should be liable to the 
penalty therein provided. 2 Stat 135. Many 
changes were suljsequently made in the de- 
tails of that regulation, and especially durhig 
the war of 1S12, not material to be noticed, 
as one of them contains a re-enactment of 
the substance of the original provision, and 
no one of them authorized the euhstment of 
a minor under the age of eighteen without the 
consent of the parent, guardian, or master, 
until the act of the lOth of December, 1814, 
was passed^ which was approved only four- 
teen days before the treaty of peace was 
signed. 3 Stat. 146; 8 Stat. 218; 2 Stat. 792. 
Consent in writing of the parent, guardian, 
or master, was required by the act last re- 
ferred to, which was a supplementary act 
for the more perfect organization of the army 
during tliat war. Throughout that period it 
is clear that persons under the age of eight- 
een could not be enlisted or held to service 
in the army without the consent, oral or writ- 
ten, of the parent, guardian, or master; but 
section 1 of the act, making fuither provision 
for filling the ranks of the array, authorized 
commissioned officers in the recruiting service 
to enlist into the army any free, effective, 
able-bodied men between the ages of eighteen 
and fifty years, and the provision was that 
the enlistment should be absolute and bind- 
ing upon persons under the age of twenty-one 
years, as well as upon persons of full age, 
where it appeared that the reci-uiting officer 
had complied with all the requisitions of the 
Laws regulating the recruiting service. 3 Stat. 
146. Provision was also made by section 3 
of the act, that so much of section 5 of the 
prior act as required the consent in writing 
of the parent, guardian, or master to author- 
ize the enlistment of . persons under the a^e 
of twenty-one years, "shall be, and tlie same 
is hereby, repealed." Such consent in writ- 
ing, after that, was certainly no longer neces- 
sai7, and perhaps the better opinion is, that 
persons under the age of twenty-one years 
might be enlisted into the army under that 
act without any such consent, oral or written, 
as that required under prior laws. Concede 
all that, still it is clear, as is expressly ad- 
mitted by the respondent, that the act repeal- 
ing tlie protision requii-ing such consent was 
itself repealed by section 7 of tlie act fixing 
tbe military peace establishment, which be- 
came a law in less than three months after 
the provision in question was repealed. S 
Stat. 225. 

War had then terminated, and congress 
proceeded without delay to reduce the army, 
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as the congress on the 16th of March, 1802, 
had previously done, re-enacting many of the 
provisions of the former law, and prefixing 
the same title to the new act. By section 1 
of that act it was provided, that the military 
peace establishment should consist of such pro- 
portions of artillery, infantry, and riflemen, 
not exceeding in the whole ten thousand men, 
as the president should judge proper, and that 
the corps of engineers as then established 
should be retained. 

Section 4 of the same act prescribes the 
compensation, subsistence, allowance, etc., of 
the officers, non-commissioned officers, pri- 
vates, etc., in the new military peace estab- 
lishment, and provides in express terms that 
they shall be the same, except in certain par- 
ticulars not material to be noticed, as are pre- 
scribed in the old law upon that subject AE 
the coips retained by that act were declared 
"to be subject to the rules and articles of 
war," and section 7 provides that "they shall 
be reci-uited in the same manner, and witii the 
same limitations .... as are authorized" 
by the before-mentioned old law upon the 
same subject, and the act to raise for a lim- 
ited time an additional military force. 2 Stat. 

481. 

Nothing can be plainer man the proposition 
that the new act fixing the militaiy peace es- 
tablishment of the 3d of Mai-ch, 1815, repeal- 
ed that part of section 1 of the act of the 10th 
of December, 1814, which made the enlistment 
absolute and binding upon all persons under 
the age of twenty-one years, as well as upon 
persons of full age. 

;W^re counsel pei-mitted to re-argue the case, 
it mdght perhaps be suggested that the court, 
in the Case of Riley [Case No. 11,834], decided 
that the act of the lOfh of December, 1814, is 
still in force and unrepealed; but it woiild be 
a sufficient answer to that suggestion, if made, 
that the court, though it gave a pretty thor- 
ough review of the acts of congress upon the 
subject, did not refer to the act of the 3d of 
March, 1815, which is the repealing act, as 
is admitted by the counsel for the respondent. 

Obliged to concede that the act of the 10th 
of December, 1814, was repealed by the act of 
the 3d of March, 1815, the next proposition of 
the appellant is that the latter act was also re- 
pealed by subsequent acts of congress. Sup- 
port to that proposition is attempted to be 
drawn from the act of- the 2d of March, 1821, 
and from the act of the 2d of March, 1833, the 
act of the 23d of Jilay, 1836, and the act of the 
5th of July, 1838, but it is so obvious that the 
proposition finds no such support as is sup- 
posed from anything contained in any one of 
those acts of congress, or from the whole com- 
bined, that it is not deemed necessary to 
reproduce any of their provisions. 3 Stat 615; 
4 Stat C47; 5 Stat 32; Id. 256. 

Attention is also called to three opinions of 
the attorneys general, but the inquiries pre- 
sented in those cases were widely different 
from the one before the coiu:t, and it is quite 
evident that the particular question involved 
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in this proposition was not examined at all in 
either of those cases. 5 Op. Attys. Gen. U. S. 
313; 6 Op. Attj's. Gen. XT. S. 474; Id. 60T. 

Power was conferred upon the secretary of 
war, by section 5 of the act of the 28th of 
September, ISoO, to order the discharge of any 
soldier of the army of the United States who, 
at the time of his enlistment, was under the 
age of twenty-one years, upon evidence being 
produced to him that such enlistment was 
without the consent of his parent, guardian, 
or master; but it is too clear for argument 
that that provision did not have the effect to 
repeal or modify section 14 of the judiciary 
act. 9 Stat. 507. 

Express authority is also conferred upon the 
secretary of war by section 20 of the act of 
the 24th of February, 1864, to "order the dis- 
charge of all persons in the military service 
who are under the age of eighteen yeai-s a;t 
the time of the application for their discharge, 
when it shall appear, upon due proof, that 
such persons are in the service without the 
consent, either express or implied, of then- 
parents or guardians," provided the applicant, 
his parent or guardian, shall first repay to the 
government, and to the state and local au- 
thorities, all bounties and advance pay receiv- 
ed by him in consequence of his enlistment. 
13 Stat. 10. 

"ilay order the discharge," etc., ax-e the 
words of that provision, but congi-ess subse- 
quently enacted that it should be construed to 
mean that the secretary of war "shall dis- 
charge minors under the age of eighteen years 
under the circumstances and on the conditions 
prescribed in section 20 of the former act." 
Id. 380. 

ililitary officers are forbidden, by the same 
section of the act just named, to enlist or 
muster into the service any person under the 
age of sixteen years, with or without the con- 
sent of the parent or guardian; and the fur- 
ther provision is, that such person, if so en- 
listed or recruited, shall be immediately dis- 
charged upon repayment of all bounties re- 
ceived, and that such recruiting or mustering 
officer who shall knowingly enlist any person 
under sixteen years of age, shall be dischar- 
ged the service, with forfeiture of pay and 
allowances, and shall be subject to such fur- 
ther punishment as a court-martial may di- 
rect. 

Beyond all doubt the effect of that enact- 
ment is to make it the duty of the secretary 
of war, under the circumstances and on the 
conditions prescribed, to discharge such per- 
sons who are under the age of eighteen years 
at the time of their application, when It shall 
appear, upon due proof, that such persons 
are in the military sei-vice without the con- 
sent, either express or implied, of their par- 
ents or guardians, as provided in the former 
act, and the appellant contends that it vests 
in the secretary of war the exclusive juris- 
diction to hear and determine such an ap- 
plication, but the court is entirely of a differ- 
ent opinion. 



Important and inalienable liberties and 
privileges were either granted or secured to 
every order of men in the parent coimtry, by 
the great charter, whose crowning glories 
are those essential clauses which protect the 
pei-sonal liberty and property of all the citi- 
zens, hy giving security from arbitrary im- 
prisonment, and from forcible spoliation, 
without due process of law. 

Centuries afterward, the declaratory stat- 
ute, called the petition of right, was passed, 
by which it was designed to subject even 
the sovereign to the power of the law, and 
bring the right of personal liberty within le- 
gal protection, and to afford additional guar- 
antees against arrest without due process, 
illegal restraints, and arbitrary commit- 
ments. 

Special reference ought also to be made to 
another fundamental statute which, with 
the two others previously mentioned, consti- 
tute the constitutional safeguards of person- 
al liberty in the parent country. Prior to 
that enactment the courts had decided they 
could not upon habeas corpus either bail or 
deliver a prisoner, though committed with- 
out any cause assigned, in case he was com- 
mitted by the special command of the king, 
or by the lords of the privy council. 3 Bl 
Gomm. 134. 

Indignant at such a decision, the parlia- 
ment enacted that any person committed 
even though by the king himself, in person, 
or by his privy council, should have gi-anted 
unto him, without any delay upon any pre- 
tence whatsoever, a writ of habeas corpus, 
upon demand or motion made to the court 
of king's bench or common pleas, and that 
thereupon the court, within three court days 
after the return is made, should examine and 
determine the legality of such commitment, 
and should do what to justice might apper- 
tain in delivering, bailing, or remanding 
such prisoner. 3 Bl. Comm. 135. 

Throughout that period, however, notwith- 
standing the errors of judicial decisions, and 
the culpable delays in the administration of 
justice, the writ of habeas corpus was the 
chief if not the only reliance of the citizen 
against illegal restraint and unlawful impris- 
onment. 

Partial remedy for such evils in judicial 
administration was provided by the statute 
just referred to, which gave the eouils ju- 
risdiction, even though the commitment was 
made by the king or privy council, but oth- 
er abuses had also crept into daily practice, 
which had in some measure defeated the 
benefit of that great constitutional remedy. 

Judicial errors of the kind mentioned, when 
committed at a still later period, had the 
effect to arouse parliament a second time to 
a sense of the incalculable . importance of 
that essential safeguard of civil liberty, 
which finally led to the enactment of the 
statute ever since known as the "Habeas 
Corpus Act," and as the second great char- 
ter of that country for the protection of the 
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•citizeu from unlaTvful imprisonment, and the 
aggressions of arltitrary power. 

Reference is liere made to judicial decr- 
«ions and parliamentary acts, whicli preced- 
^ed even the discovery of our own country; 
l)ut when our ancestors immigrated here 
they brought with them, as a part of the 
■common law, those great and essential guar- 
iinties and safeguards of civil liberty against 
unlawful imprisonment and arrest, without 
due process of law. They claimed the full 
possession of the rights, liberties, and im- 
munities of British subjects, and, in their 
€arly legislative assemblies, insisted upon 
a declaratory act, acknowledging and con- 
fix'ming such rights, liberties, and immuni- 
ties. 1 Stoiy, Const (3d Ed.) § 165; Ancient 
■Char. 43, 214. 

Guaranties and safeguards equally effec- 
tual are also found in the constitution of 
aiassachusetts adopted in 1780, before the 
•convention assembled which framed the fed- 
■eral constitution. Gen. St. Mass. 15-31. 

When the constitution was ordained, it 
was declared by the framers that one of the 
purposes for which it was established was 
to secure the blessings of liberty; and it 
a.lso provides that the privilege of habeas 
•corpus shall not be suspended unless when In 
•cases of rebellion or invasion the public safe- 
ty may require it; that the trial of all cases 
•of impeachment shall be by jvaj; that no 
person shall be held for a capital, or other- 
wise infamous, crime, unless on a present- 
ment of a grand jury, except in eases arising 
in the land or naval forces, or in the militia 
when in actual service in time of war or pub- 
lie danger. Very strong doubts are enter- 
tained whether congress could constitution- 
-ally pass a law giving the exclusive power 
to the secretary of war to hear and deter- 
mine such cases as those mentioned in the 
petitions before the court; but it is quite 
unnecessary to determine that question, as 
the couit is of the opinion that the provision 
which requires the secretary of war to dis- 
•charge such persons, when application is 
made to him, is in no respect repugnant to 
•section 14 of the judiciary act. 

Decided cases are referred to which give 
«ome support to the opposite theory; but it 
is not deemed necessary to give them much 
•examination, as the question, in the judg- 
ment of the court, must turn upon the con- 
struction of the two acts of congress pre- 
viously mentioned, when considered in con- 
nection with the act under which the peti- 
tions in this case were filed. Applications 
for discharge in such cases may be made by 
such minors to the secretary of war; and 
the provision is, that he shall order a dis- 
•charge if it appears upon due proof that the 
applicant is in the military service without 
the consent, either express or implied, of 
his parent or guardian; but there is not a 
word in the section to show that the parent 
or guardian may not apply to the associate 
justice of the supreme court, or to the cir- 



cuit judge, or to the district judge for the 
district, for the same relief which the secre- 
tary of war may grant 

Repeals by implication are never favored. 
On the contrary, the rule is that there must 
be a positive repugnancy between the provi- 
sions of the new law and the old to work 
a repeal by implication, and even then the 
old law is only repealed to the extent of 
such repugnancy. Wood v. U. S., 16 Pet. 
[41 U. S.] 363; ir, S. v. Walker, 22 How. 
[63 U. SJ 311; 2 Dwar. St 533. 

Suppose it was otherwise, and that the 
theory that the authority given to the secre- 
tary of war to discharge such minors is in- 
consistent with section 14 of the judiciary 
act, still the conclusion would not benefit the 
appellant, as the petitions in these cases 
were filed under the act passed three years 
subsequent to the act which gives that au- 
thority to the secretary of war; and, by the 
act last mentioned, power to grant writs of 
habeas coi-pus, in all cases where any per- 
son may be restrained of. his or her liberty 
in violation of the constitution or any treaty 
or law of the United States, is expressly giv- 
en to the sevei-al comts of the United States, 
and to the several justices and judges of 
such courts, within their respective jurisdic- 
tions, in addition to the authority conferred 
by the prior acts of congress, 14 Stat 385. 

Such an enactment evidently contemplates 
a judicial remedy, and indeed the writ of 
habeas corpus is everywhere regarded as a 
judicial writ, and the only one which is de- 
signed to prociy.'e liberation from illegal con- 
finement. By all the forms, the writ is 
directed to the person detaining another, and 
commands the person to whom it is directed 
to produce the body of the prisoner, or per- 
son detained, together with the day and 
cause of his capture and detention, to sub- 
mit to and receive whatsoever the court or 
judge awarding the writ may determine in 
that behalf. 

Grant that, and it is still insisted by the 
appellant that the decree of the district court 
discharging the petitioners is erroneous, be- 
cause the return shows that the petition- 
ers are awaiting trial as deserters; but 
the decisive answer to that objection is, 
that no such defence was set up in the dis- 
trict court nor was any evidence introduced 
in that court to support the allegation of the 
return. 

Where the petition is filed and the case 
heard in the district. court, the case can only 
be removed into the circuit court by appeal, 
and in that state of the case the jurisdiction 
of the circuit court is wholly appellate. 

Power to re-examine the decree of the dis- 
trict court is all the power in such a case 
which is possessed by the circuit court; and 
such re-examination must be made upon the 
same evidence as that introduced In the dis- 
trict court, except in case where compptent 
evidence was offered and excluded which 
should have been admitted. Errors of the 
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district court maj"- be corrected; but it was 
not the intention of congress, in providing 
for an appeal, to give the party a new trial, 
unless the same sliould be ordered by the 
appellate court for some error committed by 
tbe district court. 

Two irregularities are noticed in the pro- 
ceedings which were not the subject of re- 
mark by either party at the hearing. Sub- 
sequently they were discovered by the court, 
and the attention of counsel was invited to 
the subject, with leave to each party to file 
an additional brief. Since that time, briefs 
on the one side and on the other have been 
received, and the subject attentively con- 
sidered. 

One of the errors is in respect to the re- 
turn, which is not signed by the person to 
whom the writ is directed, nor does it con- 
tain any explanation in that behalf. Proba- 
bly the returning officer is the commanding 
officer of the military post, and the proper 
one to make the return, but the necessity for 
any further inquiry into the matter is ob- 
viated by the waiver of the objection by the 
petitioners. 

Petitionee in such a ease may deny any of 
the material facts set forth in the return, or 
they may allege any fact to show that the 
detention is in contravention of the constitu- 
tion or the laws of the United States. In- 
stead of waiting till the return was made, 
and then making their answer to it, they set 
forth their response to it in their petition, 
but inasmuch as the allegations of the peti- 
tions are full and explicit to^the point, and 
are also under oath, the couii; is of the opin- 
ion that the objection ought not to prevail 
in the appellate court, especially as it was 
not made in the district court, nor in the 
circuit court, until the attention of counsel, 
subsequent to the hearing, was called to it 
by the appellate court. 

The decrees of the district court are re- 
spectively affirmed. 



SEA WITCH, The (PORTER v.). See Case 
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Case No. IS, 597. 

In re SEAY. 

r4 N. B. R. 271 (Quarto, 82); i 4 Am. Law T. 
16; 1 Am. Law T. Rep. Bankr. 244.] 

District Court, D. Tennessee. Nov. 16, 1870. 

Bankruptcy — Discharge— Amendatory Act. 

1. Where a bankrupt applies for his discharge, 
his assets not being equal to fifty per cent, of 
the claims proved against his estate, which were 
contracted since January 1, 1869,* held, that 
bankrupt shall be discharged from all debts prov- 

1 [Reprinted from 4 N. B. R. 271, by permis- 
sion.} 



able against bis estate which were contracted 
prior to January 1, 1869. 
- [Cited in Re Van Riper, Case No. 16,874.] 

2. Discharge does not bar debts contracted 
since January 1, 1869, which have not been 
proved. ' 

In bankruptcy. 

By ALEX. S. BRADLEY, Register: 

The original petition by the creditor, the 
Traders' Bank, was filed June 24th, 1869, and 
the debtor was adjudged bankrupt on the- 
19th day of November, 1869. On the 5th day 
of November, 1870, the meeting for hearing 
on petition for discharge was held, at whicli. 
bankrupt attended and passed his last exam- 
ination. There was no appearance or oppo- 
sition by any creditor, and the assignee re- 
ported that he had neither received nor paid 
any moneys on account of the estate, and 
that the assets were not equal to fifty per 
cent, of the claims proved against said estate, 
contracted since January 1st, 1869, on which, 
banlirupt was liable as principal debtor. It 
appeared that three proofs of debts on which 
bankmpt was liable, as principal debtor, had 
been filed, two of whicn had been contracted 
before January 1, 1869, and the other (or part 
of it) had been contracted since that date. 
No written assent was filed in the case. I 
certified that there was no opposition, and 
that it appeared to me that the bankrupt had 
in all things conformed to his duty under the 
act [of 1867 (14 Stat. 517)], and to all the- 
requirements thereof except the requirement 
contained in the second clause of section 33^ 
as amended by acts of July 27, 1868 [15 Stat. 
227], and July 14, 1870 [16 Stat. 276]. 

The question is, tmder the above state of 
facts, whether a discharge shall be granted 
to the bankrupt, and if granted, what must 
be its form and its effect upon his debts con- 
tacted both prior and subsequent to Jan- 
uary 1, 1869. The clause of section 33 re- 
ferred to, as amended by act of July 27, 1868,. 
is as follows: "In all proceedings in bank- 
ruptcy commenced after the 1st day of Jan- 
uary, ■ 1869, no discharge shall be gi-anted' 
to a debtor whose assets shall not be equal 
to fifty per centum of the claims proved 
against his estate upon which he shall be- 
liable as the principal debtor, unless the as- 
sent in writing of a majority in number and. 
value of his creditors to whom he shall have 
become liable as principal debtor, and who 
shall have proved their claims, be filed in the- 
case at or before the time of the hearing of 
the application for discharge." 

Thus the law stood at the time of the com- 
mencement of the proceedings in this case. 
But before the hearing of the application for 
discharge, the act of July 14, 1870, was pass- 
ed, which is as follows: "Be it enacted, etc.^ 
that the provisions of the second clause of 
the 33d section of said act, as amended by 
the 1st section of an act in amendment there- 
of, approved July 27th, 1868, shall not apply 
to those debts from which the bankrupt 
seeks a discharge, which were contracted 
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prior to the first day of January, 1869." Had 
not the last amendment heen passed it is 
evident that no discharge could have been 
granted this bankrupt, as the obstacle to his 
discharge (and the only obstacle thereto) 
would have been the provision of said second 
clause, the obvious application and sole object 
of which was to prevent such discharge, ex- 
cept upon certain conditions respecting as- 
sets. 

One of the two great objects to be effected 
by the bankrupt act is the discharge of a 
debtor who has fully complied with the re- 
quirements of the act, and it would seem to 
follow that if a particular restriction upon 
the right of a debtor to a discharge has been 
removed, then the right is immediately re- 
sumed to the full extent that it is unaffected 
by any remaining restriction. The time when 
this restrictive clause could have any opera- 
tive force would be on the day of the hearing 
of the application for discharge, and in this 
ease on that day there was no restriction on 
the bankrupt's right to a dischai-ge, except 
with regard to his debts contracted subse- 
quent to January 1st, 1869. Upon this state 
of facts I think a discharge should be issued 
to the, bankrupt, modified to read as follows: , 

"Whereas, George W. Seay has been duly 
adjudged a bankrupt under the act of con- 
gress establishing a uniform system of bank- 
ruptcy throughout the United States, and 
appears to have conformed to all the re- 
quirements of law in that behalf respecting 
his debts contracted prior to January 1, 1869, 
it is therefore ordered by the court that said 
George W. Seay be forever discharged from 
all debts and claims which by said act are 
made provable against his estate, which were 
conti-acted prior to January 1, 1869, and 
which existed on the 24th day of June, 1869, 
on which day the petition for adjudication 
was filed against him, excepting such debts. 
If anyi as are by said act excepted from 
the, operation of a discharge in bankruptcy." 

The question whether the discharge should 
also bar those debts contracted since Janu- 
ary 1, 1869, which have not been proved* I 
think must be answered tn the negative for 
the following reason: By the terms of the 
last amendment it seems that the restrictive 
clause is left to operate with the same force 
and effect upon the debts contracted since 
January 1, 1869, as it previously did upon 
all debts, whenever contracted. Since, there- 
fore, before the last amendment, no discharge 
at all could have been issued (even to bar 
debts not proved), if the assets did not pay 
fifty per centum of those which were proved, 
and the last amendment only modifies the 
action of the court respecting the debts con- 
tracted prior to January 1, 1869, it would 
seem to follow that there is no authority 
given to grant a discharge for any debts con- 
tracted subsequent to that date. 

TRIGG, District Judge. I have examined 
the questions submitted in the foregoing cer- 



tificate from Mr. Register Bradley, and I 
fully approve the opinion which he has given, 
and it is ordered that a discharge issue to 
the bankrupt in accordance therewith. 



SEBASTIAN COUNTY (NATIONAL BANK 
OF WESTERN ARILANSAS v.). See 
Oase No. 10,040. 



Case No. IS, 598. 

SBBRING V. WARD. 

[4 Wash. 0. C. 546.] i 

Circuit Court, Pennsylvania. 2 Oct. Term, 1825. 

Costs— Taxation— Tkavel Pat of Partx to Ac- 
tion — Attendance. 
The clerk of the circuit court for the district 
of Pennsylvania cannot charge in the hill of 
costs any compensation for the travel and at- 
tendance of the successful party, none such be- 
inc allowed in the supreme court of the state. 
But he ought lo tax one dollar and twenty-five 
cents a day for the attendance of each witness, 
and five cents a mile for their travelling to and 
from the courL 
[Cited in Hathaway v. Roach, Case No. 6,213.] 
, [Cited in Good v. Mylin, 8 Pa. St. 56; Wier 
V. Myers, 34 Pa. St. 379.] 

In taxing the bill of costs in this case, the 
clerk refused to allow to the successful party 
any compensation for his oiivn attendance, 
and for his travelling expenses, because no 
such allowance was, or is allowed by the 
laws of the state. He also refused to allow 
to the party's witnesses more than fifty cents 
for every twenty miles travelling, and the 
same for each day's attendance; bis opinion 
being, that the act of the 2Sth of Febi-uary, 
1799 [1 Stat 624]; .is confined to witnesses in 
criminal cases, who are to be paid by the 
United States. The counsel for the success- 
ful party now appeals to the couit. 

WASHINGTON, Circuit Justice. The act 
of. congress of the 1st of March, 1793, § 4 (Ing. 
Dig. 384 [1 Stat. 333]), declares, that thei-e 
shaU be allowed and taxed in the courts of 
the United States, in favour of the party ob- 
taining judgment therein, such compensation 
for their travel and attendance, &c. as is al- 
lowed in the supreme, or superior courts of 
their respective states. But as no compensa- 
tion whatever is allowed in the supreme 
court of this state to the successful party for 
his ti-avel and expense, none can, imder this 
act, be allowed. 

2. As to the allowance to witnesses, this 
must depend upon the true construction of 
the act of the '28th of Februaiy, 1799. Ing. 
Dig. 389. The third section of the act of the 
8th of May, 1792 [1 Stat 275], aUows compen- 
sation to grand and petit jurors, and fixes it 
at one dollar and twenty-five cents per diem 

1 [Originally published from the MSS.of Hon. 
Bushrod Washinjrton, Associate Justice of the 
Supreme Court of the United State's, under the 
supervision of Richard Peters, Jr., Esq.] 

2 [District not given.] 
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for attendance, and five cents for eveiy mile 
soing and returning; and to witnesses sum- 
moned in any of the coui-ts of the United 
States, the same compensation as is allowed 
in the supreme court of the state where the 
paxticular court sits. The second section of 
the act of the 1st of June, 1796 [Id. 492], in 
addition to the compensation then allowed to 
jurors and witnesses by the above act and 
section, allows to each grand and petit juror 
for attendance fifty cents per diem, and to 
witnesses, for like attendance, the same sum. 
The ninth section of the act of the 28th of 
February, 1799, repeals the above two sec- 
tions; and the sixth section, which is sub- 
stituted for them, declares that the com- 
pensation to jurors and witnesses in the 
■court of the United States shall be as follows, 
viz. to each grand and other juror, for each 
day he shall attend in court, one dollar and 
twenty-five cents, and for travelling, at the 
rate of five cents per mile, going and return- 
ing; and to the witnesses summoned in any 
•court of the United States, the same allow- 
ance as is provided for jurors. Now as it has 
been decided in all the courts, including the 
supreme court of the United States, that this 
section in relation to jurore extends to civil 
as well as to criminal cases, it would seem 
necessarily to follow that it must equally ex- 
tend to witnesses in civil cases. "We are 
therefore of opinion that the clerk ought to al- 
low, in the bill of costs for the witnesses of 
the successful party summoned in this cause, 
the sum mentioned in the above section for at- 
tendance and travelling. 
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SEOKEL V. BACKHAUS. et al. 

[7 Biss. 354; 4 N. Y. Wkly. Dig. 49; 9 Chi. 

Leg. News. 161: 4 Cent. Law J. 125; 

15 Alb. Law. P. 311.] i 

Circuit Court, B. D. Wisconsin. Jan. 15, 1877. 

CouKTS — Fedekal Jdrisdictiojt — Citizenship — 
Assignee op Mortgage. 

Under the act of March 3, 1875 [IS Stat. 470], 
the United States circuit courts have jurisdiction 
of a hill to foreclose a mortgage in behalf of a 
non-resident assignee of such mortgage, though 
the assignor could not, by reason of citizenship, 
have filed such bill. 

rCited in Whiting v. Wellington, 10 Fed. 815.] 

In equity. 

The complainant filed a bill to foreclose a 
mortgage of which he was the assignee. The 
bill alleged that the mortgage was given to 
secure certain notes executed by the mortga- 
gor, which notes and mortgage were sold and 
transferred by the payees and mortgagees 
named therein, and by written assignment 
and dehvery came to the hands of the com- 
plainant. Defendant demurred on the grovmd 
that the court had not jurisdiction of the sub- 
ject-matter of the action, 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 4 N. Y. Wkly. 
Die. 49. and 15 Alb. Law J. 311, contain only 
partial reports.] 



Winfield Smith, for complainant. 
E. Mariner, for defendants. 

DYER, Disti-ict Judge. By the demurrer 
to the bill in question is presented whether 
this court has jurisdiction of a suit in equity 
to foreclose a mortgage, prosecuted by a non- 
resident assignee, in a case where the as- 
signor is a citizen of the state and district in 
which the mortgagor resides and the action is 
brought. This question must be answered 
as we determine the construction to be given 
to the first section of the act of congress of 
March 3, 1875, relating to the jvurisdiction of 
circuit courts of the United States. 18 Stat, 
pt. 3, p. 470. That act (section 1), after pro- 
viding that "the circuit courts of the United 
States shall have original cognizance, con- 
cm'rent with the courts of the several states, 
of all suits of civU nature at common law or 
in equitj', where the matter in dispute ex- 
ceeds, exclusive of costs, the sum or value of 
five hundred dollars, and * * * in which 
there shall be a controvei'sy between citizens 
of different states," declares that "no circuit 
or district court shall have cognizance of any 
suit founded on contract, in favor of an as- 
signee, unless a suit might have been prose- 
cuted in such court to recover thereon, if no 
assignment had been made, except in cases 
of promissory notes negotiable by the law 
merchant and bills of exchange." Prior to 
the passage of this act no suit at law upon 
a promissor3'' note could be prosecuted in the 
federal court by the transferee or assignee 
of the note, in cases where the assignor, by 
reason of citizenship, could not have prosecut- 
ed such suit By virtue of the enlarged ju- 
risdiction conferred by the act, such an action 
may now be maintained by an assignee who 
is a citizen of another state, though it could 
not have been prosecuted by the assignor. 
Now, does the act give to the court jurisdic- 
tion to entertain a proceeding in equity in 
behalf of such assignee, to foreclose a mort- 
gage given to secure promissory notes, in a 
case where the assignor could not, because of 
citizenship, have prosecuted such a suit? 

In Osgood V. Chicago, D. & V, R. Co. [Case 
No. 10,604], the circuit judge of this circuit, 
in construing the act of March 3, 1875, re- 
garded it as the intention of congress, by that 
act, to consolidate in one act all the previous 
general acts conferring jurisdiction upon the 
circuit courts, and at the same time to give 
the court jurisdiction in some cases where no 
previous act of congress had conferred it. 
By the act, not only is jurisdiction extended, 
but the right is given to remove causes from 
state to federal courts in cases where re- 
movals were never before authorized. The 
language of the first section includes suits 
of a civil nature in equity as well as at com- 
mon law; and another section of the act con- 
tains new and ample provisions for acquiring 
jurisdiction ,of non-resident parties in suits 
for enforcement of equitable and other liens. 
. Reference is made to these features of the 
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act, as indicative of its spirit and general 
scope. A mortgage given to secure the pay- 
ment of a promissory note is a mere incident 
to tlie note. It is extinguislied by payment 
of the note. It passes with a transfer of the 
note. The debt is the principal thing, and 
the mortgage' is collateral. No defense in- 
volving the validity of the debt can be set up 
against a mortgage in the hands of an as- 
signee -which cannot be set up against the 
debt itself., A mortgage is attached to the 
debt, and follows its destinies and ownership. 
It is beneficially assigned, transferred, re- 
leased, surrendered, re-issued and revived 
with the Instrument evidencing the debt, and 
without any other forms or ceremonies than 
are requisite in case of the latter. Martineau 
V. McCoUum, 4 Chand. 153; Croft v. Bunster, 
9 Wis. 503; Blunt v. Walker, 11 Wis. 334. 

Although it was formerly held by the su- 
preme court of the United States that, in a 
foreclosure decree, it could not be adjudged 
that the mortgagor pay a balance that might 
remain imsatisfied after exhausting the pro- 
ceeds of the mortgaged premises (Noonan v. 
Lee, 2 Black [67 U. S.] 500; Orchard v. 
Hughes, 1 Wall. [68 U. S.] 74), it is now pro- 
vided by rule of that court that, in suits in 
equity for the foreclosure of mortgages, a 
decree may be rendered for any balance that 
may be found due, over and above the pro- 
ceeds of sale, and execution may issue for the 
collection of the same ([Cross v. Del Valle] 
Id. 3). In view of the relation which the 
mortgage bears to the debt, it may be ac- 
6ui-ately said that an action to foreclose the 
mortgage is founded upon the debt. It rests 
upon the principal contract, which is the note, 
and its object is the recovery of the debt by 
exhausting the security, which is the inci- 
dent; and, as we have seen, the security be- 
ing exhausted, the debtor may be pursued in 
the same proceeding by execution for any bal- 
ance against his general property. 

In Sheldon v. Sill, 8 How. [49 TJ. S.] 441, 
cited in the argument, the court say that a 
mortgage is but a special security, and that 
the remedy obtained on it in a court of eq- 
uity is but the satisfaction of the debt. "It 
is the pursuit, by action, of one debt on two 
instruments or securities, the one general, the 
other special." The jurisdiction invoked by 
bill to foreclose,, is appealed to for recovery 
of the' debt, the evidence of which lies in the 
principal contract, the note. The mortgage 
following the debt, the holder of the debt has 
the equitable right to the security, and can 
therefore foreclose. As the result of this 
view of the question, I hold that, under the 
act of 1875, this court has jurisdiction in a 
suit in equity to foreclose a mortgage given to 
secure a promissory note where the assignee 
and holder is a citizen of another state, and 
the maker a citizen of this state and an in- 
habitant of this district, though the assignor 
could not, by reason of citizenship, have 
brought the suit. 
Demurrer overruled, with, leave to answer. 
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NOTE. Although the assignment of a note 
secured by a mortgage carries with it the eqxu- 
table interest in the mortgage, it carries only 
an equitable interest. Edgerton v. xoung, 4o 
m. 464. The mere assignment of the mortgago 
by an indorsement tiiereon, without an assign- 
ment of the note, will not operate to pass the 
power of sale to the assignee, but it will still 
remain in the mortgagee. Hamilton v. Lubu- 
kee, 51 111. 415. Although no defense can he 
made to a promissory note transferred to an 
'innocent purchaser before maturity, stiU when 
the assignee of such a note proceeds to enforce 
payment in a court of equity by foreclosure of 
a mortgage or other lien, he will occupy the 
same position that the payee would, and the- 
maker may interpose any defense that would 
defeat a recovery in the hands of the payee. 
Thompson v. Shoemaker, 68 111. 256. 



Case No, 1S,600. 

In re SEGKENDORF. 

r2 Ben. 462; i 1 N. B. R. 626 (Quarto, 185); 15- 
Pittsb. Leg, X 450; 1 Am. Law 
T. Rep. Bankr. 122.] 

District Court S. D. New York. June, 1868. 

Bankruptcy — Adjocbnment — BsAMiiTATiosr of 
Bankrupt — Objections. 

1. Where an order was obtained for the ex- 
amination of a bankrupt and his wife, proceed- 
ings on which order were adjourned several 
times, during which time the bankrupt filed a 
netition for discharge, and obtained an order to' 
show cause, but nothing was done on the re- 
turn day of that jrder, but objections were after- 
ward filed, and IJiereupon, on the day to which 
the examination had been adjourned, the bank- 
rupt objected to being examined, on the ground 
that he had applied for his discharge, and the 
time to file objections to the discharge had ex- 
nired: held, that the adjournment, without day, 
of the proceedings under the petition for dis- 
charge, terminated those proceedings, unless a 
new order was issued. 

rCited in Re Saabury, Case No. 12,573.] 

2. The objections to the discharge might stand 
as properly filed. 

3. The time to examine witnesses had not ex- 
nired. 

4. The tame to file objections should be kept 
open by adjournments of> any order to show 
cause, .until a full opportunity for the examina- 
tion of the bankrupt and his wife, and other wit- 
nesses, had been given. 

rCited in Re Jacobs, Case No. 7,160.] 

■ [In the matter of Isaac Seckendorf, a bank- 
rupt] 
By the Register: 

2 pC, Edgar Ketchum, one of the registers of 
said court in bankruptcy, do hereby certify 
that in the course of the proceedings in said 
cause before me, the following question 
arose pertinent to the said proceedings, and 
is stated and agreed to by the counsel for 
the opposing parties, to wit: • Mr. Du Bois 
Smith (substituted for Mr Kaufman), who 
appeared for the bankrupt, and Messrs. Brown 
& Estes, who appeared for J. Stadeker, a cred- 
itor of the said banlirupt. 

[Facts: The petition was filed 21st Novem- 
ber, 1861, and the first meeting of creditors 

1 [Reported by Robert D. Benedict Esq., and 
here reprinted by permission.] 

2 [From 1 N. B. R. 626 (Quarto, 185).] 
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was held on return of the warrant, 30th Janu- 
ary, 1868, when this creditor made proof of 
his claim. On the 3d of March order was 
made, on application of the creditor's attorney, 
for examination of the hankrupt and his wife, 
and the respective attorneys attended from 
time to time, and, by consent, adjourned, with- 
out examination, seven days in March, eight 
days in April, and five days in May, the last 
the 19th of May, when the hankrupt not ap- 
pearing, nor his wife, adjournment was made 
by the register to the 26th of May. On the 
18th of Mai-ch, the banknipt, on his petition 
for discharge, obtained order to show cause, 
&c., returnable to the 20th April. On the loth 
of May, this creditor filed notice of appear- 
ance in opposition, the bankrupt's attorney be- 
ing present, and saying that he did not ob- 
ject, but gave no consent thereto; and both 
attorneys then consented to postpone the said 
examination to 19th of May. On the 19th of 
May, this creditor filed his objections to the 
bankrupt's discharge. On the 26th of May, 
the present attorney of the bankrupt first ap- 
peared, and showing his substitution as such, 
he objected in writing to the examination of 
the bankrupt and his wife. First. Because 
the time to examine witnesses had expired, 
the bankrupt having applied for his dischai-ge. 
Second. That the time allowed to file objec- 
tions of the creditor hsld expired. The bank- 
rupt has not attended or taken the oath under 
the 29th section [of the act of 1867 (14 Stat. 
532)3, nor has the assignee made return as to 
assets, nor have any proofs of publication of 
notice to show cause, &c., been filed. Nothing 
was done by the bankrupt on the 20th of April, 
required then for his discharge, and proceed- 
ings were then, after filing notice of appear- 
ance in opposition by another creditor, ad- 
journed without day. 

[Opinion: I am of opinion that the adjourn- 
ments mentioned kept open the time for ap- 
pearance In opposition, and for filing objec- 
tions, and for making the examinations before 
ordered. An affidavit by the creditor's attor- 
ney and the objections of the attorney of the 
bankrupt are sent herewith. 

[Respectfully submitted.] 3 

BLATGHFOE.D, District Judge. The ad- 
journment without day, on the 20th of April, 
of the proceedings under the petition for dis- 
charge, terminated those proceedings, so far 
as any action under the order to show cause 
against the petition was concerned. The peti- 
tion for discharge remains good, but nothing 
can be done under it, unless a new order to 
show cause is issued. The creditor who filed 
tlie objections to the discharge was not called 
upon to file them when he did, but they may 
stand as properly filed under the petition for 
discharge. All the creditors who shall have 
proved their debts will have a new day for 
filing objection, under the new order to show 
cause. The time to examine witnesses has 
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not expired, and the time to file objections to 
the discharge should be kept open by adjourn- 
ing any day which may be fixed for showing 
cause against a discharge, imtil a full, rea- 
sonable opportunity is afforded for the exam- 
ination of the banki-upt and his wife, and oth- 
er witnesses, if such examination is desired. 



Case No. 13,601. 

SECOMBE V. MILWAUKEE & ST. P. RY. 

CO. 

[2 Dill, 469.] 1 

Circuit Court, D. Minnesota. 1S73.2 

RaILKOADS — COEPOKATE SUCOESSIOX — E.MINENT 

Domain — Right of Way. 

1. Under the legislation of the state, the Mil- 
waukee & St. Paul Railway Company is the 
lawful successor of the rights of way obtained 
by its predecessor, the Minnesota Central Rail- 
way Company. 

2. The proceedings on behalf of the railroad 
company to obtain the right of way over the lot 
in question examined; and it was hdd that 
they were sufficient to divest the title of the 
owner, upon the payment into court for him of 
the amount of compensation awarded for the 
property taken. 

This action is brought to recover i>ossession 
of lot 10, block 42, in the city of Minneapolis. 
Ovid Pinney and Hiram Osborne, it is eon- 
ceded, were the owners in fee of the lot, Au- 
gust 19th, 1863. On August 9th, 1866, Pin- 
ney conveyed his interest, which was one-six- 
teenth, to Stewart, and on February 19th, 
1870, Stewart conveyed to plaintiff. On Feb- 
i-uary 15th, 1870, Osborne and wife by their 
attorney in fact conveyed their interest, fif- 
teen-sixteenths, to plaintiflC, so that he be- 
came the owner of all the interest Pinney 
held in the lot August 9th, 1866, and all that 
Osborne held July 15th, 1870. The defendant 
claims title as the successor to the rights and 
franchises of the Minnesota Central Railway 
Company. The latter company obtained all ite 
corporate powers by the acts of the legisla- 
ture of the state of Minnesota, passed March 
8th, 1861, March 10th, 1862, and February 
1st, 1864, and by virtue of these acts be- 
came vested with all the rights, powers and 
franchises of the Minneapolis & Cedar Valley 
Railroad Company. The Minneapolis, Fari- 
bault & Cedar Valley Railroad Company, the 
immediate successor of the Minneapolis & Cedar 
Valley Company, commenced proceedings, un- 
der the charter of the latter company, passed 
March 1st, 1856, to obtain the right of way for 
its railroad over lot 10, and a final judgment 
of condemnation in behalf of the Minnesota 
Central Railway, its successor, was entered 
December 22d, 1868, under the 20th and 22d 



1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

2 [Affirmed in 23 Wall. (90 U. S.) 108.] 
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sections of the act of Febi-uary 1st, 1864. The 
iiinount of damages awarded was paid on 
tliat day, and it' became, as it is claimed, en- 
titled to the exclusive use, control, possession, 
4ind absolute title to this lot, which by proper 
Instruments of conveyance, passed to the de- 
fendant 

Mr. Secombe, plaintiff, in person. 
F. R. B. CJomeil, for defendant. 

Before DILLON, Circuit Judge, and NEL- 
SON, District Judge. 

NELSON, District Judge. It is urged 
against the validity of the defendant's title: 
First. That the Minnesota Central Railway 
Company, in whose favor the judgment of 
condemnation was entered, was not a cor- 
poration. Second. That all of the proceed- 
ings taken to obtain the title to the lot were 
void. 

The first point came before the supreme 
court of the state of Minnesota in the case 
of First Division St P. & P. R. Co. v. Parch- 
er, 14 Minn. 297 (Gil. 224). And it was ex- 
pressly settled by the court in that case that 
the act creating the St Paul & Pacific Rail- 
road Company a coi-poration, and vesting it 
with all the rights and franchises of the 
Pacific Railroad Company, which had be- 
come forfeited to the state, was not in vio- 
lation of section 2, art. 10, of the constitu- 
tion. The act of February 1st, 1864, comes 
clearly within the reasoning of the court in 
that case, and created the Minnesota Cen- 
tral Railway Company a corporation by virtue, 
thereof. 

In regard to the second proposition, many 
points are urged against the judgment of 
condemnation, which, in our opinion, al- 
though they might be proper subjects for the 
consideration of the legislature, cannot af- 
fect its validity. 

It is necessary to a proper understanding 
of the position of the defendant to give a 
history of the proceedings which resulted in 
the judgment of condemnation. 

The Minneapolis, Faribault & Cedar Valley 
Railroad Company, by act of March 10th, 
1862, succeeded to all the rights of the Min- 
neapolis & Cedar Valley Railroad Company, 
and on the 19th day of August, 1803, com- 
menced proceedings under the charter of the 
latter company, passed March. 1st, 1856, to 
condemn the lot in controversy. Section 10 
of this act requires in substance that the 
company should give thirty days notice of 
an application to the judge of tlie district 
court of the state for the appointment of 
three commissioners to appraise the damages 
for right .of way, by publishing the same in 
a newspaper in the county through which 
the road runs, and after the appointment of 
the commissioners it shoiild be their duty "to 
cause ten days' notice of their meeting to 
appraise the damages of any land through 
which said road may run, to the owner or 
claimant thereof." Provided, that "the no- 
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tice * * shall be in writing, and delivered 
to the owner or owners; * * or, if non-resi- 
dents, then said notice shall be published in 
the nearest newspaper to where said land is 
situated, at least four weeks before making 
said appraisement." 

The necessary steps were taken by the 
company, commencing by the publication of 
a notice on the day aforesaid, that applica- 
tion would be made to the judge of the dis- 
trict court of Hennepin county, October 26th, 
1863, for the appointment of three commis- 
sioners. They were appointed by the judge 
on that day, and gave the required notice of 
their meeting on December 2d, 1862, to ap- 
praise the damages, personally, upon Pinney 
more than ten days before their meeting, and 
upon Osborne, who was not found by the 
person authorized to serve the notices, by 
publication of the same for a period of four 
weeks in a newspaper printed in Minneapo- 
lis. The commissioners met December 2d, 
1863. Pending these proceedings, and be- 
fore the commissioners had made and filed 
their award, the act of February 1st, 1861, 
was passed, changing the name of the com- 
pany to that of the Minnesota Central Rail- 
way Company, and provided in section 22 of 
the same, that "the proceedings heretofore 
taken by said company for the appointment 
of commissioners to assess damages for lands 
taken *by said company, and the proceed- 
ings of such commissioners are hereby con- 
firmed, and all proceedings in all cases pend- 
ing at the time of the passage of this act 
shall be carried on and completed in con- 
formity with the provisions of this act and 
with the same effect as is specified in this 
act, and all proceedings heretofore taken in 
any case may be filed with the clerk of the 
district court of the county where the lands 
to which they relate are situated, with the 
like effect" 

The company, after this, perfected and 
completed their proceedings under section 20 
of this act of February 1st, 1864. The com- 
missioners made their report April 8th, 1864, 
awarding the damages, and filed it on the 
16th of the same month. On July 26th, 1867, 
the judge ordered the money awarded to be 
paid into court for the benefit of the parties 
interested, and judgment was entered con- 
demning the property for the use of the rail- 
road company, and the money was paid, un- 
der this order, December 22d, 1868. 

We have examined the record and the pro- 
ceedings in this ease, from the commence- 
ment to the final entry of judgment, and find 
that the company pursued the statutory pro- 
visions. 

It is urged by the plaintiff that section 10 
of the act of j\farch 1st 1856, and section 20 
of the act of February 1st 1864, when fol- 
lowed, can confer no right to the property 
sought to be taken, for the reason that no 
proceedings in court are contemplated by 
those sections, and no notice of the award 
when filed is to be given; and no personal 
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service of notice is to be made upon non- 
residents. 

The legislature of this state was the only 
competent tribunal to judge of the mode and 
manner of exercising the right of eminent 
domain within the constitutional limits, and 
having given this company authority to ob- 
tain rights of way and depot ground, by sec- 
tion 10 of the act of 1856, and section 20 of 
the act of 1864, it is our duty only, no ques- 
tions being raised as to the constitutionality 
of these sections, to see that the authority 
was not exceeded. The statute is the guide 
for the action of the company, and if we 
find that it has conformed to the provisions 
of the several acts laid down for its govern- 
ment in these proceedings, it is not our prov- 
ince to question the discretion exercised by 
the legislature. 

In our opinion, the judge of the district 
court, who appointed the commissioners, ob- 
tained jurisdiction of the proceedings. The 
notices were sufficient. The necessary steps 
were talien to sec are the attendance of claim- 
ants to the lot, at the meeting held to con- 
sider the amount of damages. The 22d sec- 
tion of the act of February, 18G4, confirmed 
the proceedings previously taken. No ap- 
peal was taken from the award to the court, 
where there might have been a trial by juiy, 
and it is now too Jate for the owners^ or their 
assigns to object. 

It is true that after the order was made for 
judgment, and that the money be paid into 
court, several months elapsed before it was 
done; but this delay, in our opinion, does 
not invalidate the judgment. No action was 
taken to have it set aside. The award was 
confirmed without eomplaiat, and the owners 
cannot now attack it here on that account. 

The record of judgment has been completed, 
and the same, with a certificate by the clerk 
of satisfaction as against the company, has 
been filed with the register of deeds of Hen- 
nepin county. This record is declared by law 
to be evidence of title to the lands described 
therein, in the same manner and with like 
effect as deeds to real estate. 

The title to this lot is perfect in the defend- 
ant, in our opinion, and judgment must be 
entered accordingly. Judgment accordingly. 

A writ of error was sued out from the SU' 
prcme court [where the judfrment of this court 
was affirmed. 23 "Wall. (90 U. S.) 108]. 

NOTE. As to condemnation of ri^ht of wav: 
Eidemiller v. Wyandotte [Case No. 4,313]. 
Relation of new corporations to the old corpo- 
rations in Minnesota, see Hopkins v. St. Paul 
& P. it. Co. [Id. 6,690]. 



SECOMBE MANUP'G CO. (ROBERTSON 
v.). See Case No. 11,928. 

SECOND NAT. BANK v. HUGHES. See 
Case No. 4,811. 

SECOND NAT. BANK (MAIN v.). See 
Case No. 8.970. 
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SECOND NAT. BANK v. NEW YORK SILK 
MANUF'G CO. 

[13 Reporter. 355.] i 

Circuit Court, D. New Jersey. Feb., 18S2. 

Removal of Causes— Attachment— Cueditoks — 

JURISDICTIOXAL AMOUST. 

1. After the filing of the petition and bond 
required by the act of congress, the jurisdiction 
of the state court over a removable action is at 
an end, and subsequent proceedings in the state- 
court are coram non judice, and an amendment 
or other order by it will not affect the decision 
of the federal court upon a motion to remand. 

2. Where a state attachment act provided 
that, before appearance by the defendant, all 
creditors who applied to be made parties to the- 
suit should share pro rata in the fund, and that 
after such appearance all other creditors should 
be debarred from coming in upon the fund, held, 
that after the removal of the attachment suit 
to the federal court the latter had no power to 
strike off the defendant's appearance in order 
to let m the other creditors. 

3. In such case, where the amount in dis- 
DUte between the plaintiff and the defendant is 
withm the jurisdiction of the circuit court, such 
lurisdiction is not ousted by the fact that the 
claims of applying creditors are less than $500- 
Such claims will be considered as incidental only,, 
and the court, having jurisdiction of the main, 
controversy, will dispose of the incidents also. 

Motion to remand to state court 
At the suit of the plaintiff two writs of 
foreign attachment, dated respectively Oc- 
tober 3d and 29th, 1881, issued out of the cir- 
cuit court of the county of Hudson, against 
the defendant, a New York corporation. Un- 
der these writs the sheriflE attached the prop- 
erty of the defendant. Motions to dissolve 
the attachments were made and refused. 
After the attachment other creditors of the- 
defendant entered rules under the New Jer- 
sey practice to be allowed to prove their 
claims and share in the attached fund, Some- 
of these claims were in amount under $500. 
The plaintiff presented a petition for the- 
sale of the attached property as perishable, 
and for the appointment of an auditor to dis- 
tribute the proceeds. Before this application 
was disposed of the case was removed to- 
the federal court, the defendant entering an 
appearance in the state court, and the record 
being filed in the federal court December 
15, 1881. On December 31, 1881, on motion 
the state court allowed the defendant to- 
withdraw its appearance in the attachment 
suits. The defendant now moves to remand 
the suits. 

George S, Hastings, for the motion. 
Preston Stevenson, for plaintiffs in the at- 
tachments. 
John W- Taylor, for creditors. 

NIXON, District Judge. A motion is made- 
by the party which petitioned for the re- 
moval to this court to remand the cases, 
again to the state court. I find nothing in 

1 [Reprinted by permission.] 
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the proceedings or in tlie order of the state 
judge setting aside the appearance of tlie 
defendant which would justify me in grant- 
ing this motion. The suit is clearly "with- 
in the class of eases where removal is au- 
thorized. The parties are citizens of differ- 
ent states. The matter in dispute exceeds 
$500, exclusive of costs. The petition is in 
due form, and no complaint has been made 
against the bond. The petition was signed 
by the defendant and presented to the state 
court, and the bond executed and filed for no 
other purpose than to transfer the case from 
that court to this, and jurisdiction ceased 
there and attached here as soon as these 
steps were taken. This has been the general 
tendency and result of the judicial construc- 
tion of the removal statutes, both in the state 
courts and in the courts of the United. States, 
for some years past. Dill, Rem. Causes, § 15. 
In the case of Baltimore & O. R. Co. v. Koontz, 
104 U. S. 5, it is distinctly held that the ju- 
risdiction changes when removal is demanded 
in proper form; that it is transferred from the 
state to the federal court, and that all ques- 
tions relating to the fact of removal are to be 
determined by the last named court. It re- 
sults from this that all proceedings in the state 
court after a due demand for , removal are 
coram non judice. Its jurisdiction is lost, and 
no order by that court can be Invoked as 
ground for an application to remand. 

The suggestion was made, that if I could not 
find grounds for remanding the case, I could 
at least authorize the .defendants to withdraw 
the appearance heretofore entered in the Hud- 
son circuit, and thus aUow outside- creditors to 
come in and share in the proceeds of the at- 
taclied property. But there are two difficulties 
in the way. The first is, that all the pre- 
sumptions lead to the conclusion that the ap- 
pearance was authorized in effect if not in 
express terms. The second is, that the attach- 
ing creditors have acquired an exclusive' lien 
upon the property under the attachment act of 
New Jersey, of which this court has no right, 
If It had the disposition, ^to deprive them. The 
provisions of sections 14, 35, 38, and 39 show 
that when the defendant in the attachment 
enters an appearance without the execution of 
the bond prescribed by section 33, the property 
seized remains in the custody of the officer 
and under the control of the court, and is held 
Cor the satisfaction of the plaintiff, and of such 
persons as before the appearance have entered 
rules to be admitted under such attachment. 
All other creditors are then excluded from par- 
ticipation In the proceeds of the res, until the 
plaintiff and such applying creditors are paid 
in full. This may seem Inequitable and un- 
just to meritorious creditors, who have for any 
reasons refrained from becoming parties to the 
proceedings, but it is the reward which the 
law gives to tlie diligent. When the defendant 
gave instructions to the attorney to take the 
necessary steps to effect the removal of the 
suit into this coiui:, it was probably not aware 
of the legal consequences of the ac^ and had 
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no thought of depriving other creditors who 
had not become parties to the attachment pro- 
ceedings of sharing in the pro rata distribution 
of the assets. In other words, a mistake in 
law was made; but I do not understand that 
I have any power to correct mistakes in law, 
if by so doing I take away from other innocent 
parties any rights which they had acquired by 
such rnistakes. 

It was f uither urged that there was a practi- 
cal difficulty arising from the peculiar fea- 
tures of the New Jersey act, in holding that 
this court had jurisdiction over a suit begun by 
attachment in a state tribunal. Section 38 
makes it lawful for any defendant to enter an 
appearance to the suit of the plaintiff or of 
any applying creditor without giving bond for 
the return of the property, and, after such ap- 
pearance, the suit or suits of the plaintiff and 
creditors shaU proceed in all respects as if 
commenced by smnmons. The " difficulty, 
earnestly pressed, was that some of the apply- 
ing creditors had entered a rule for claims lor 
less than $500, and that there was no power 
In this court to exercise juri»3diction in a con- 
troversy between parties in a removal case 
where the sum in dispute was less than that 
amount ' No question of that kind has yet ap- 
peared in the case, and it will be time enough 
to meet it when it arises. I have no hesita- 
tion, however, to anticipate it by saying that 
the jurisdictional limitation to ?500 has refer- 
ence to the sum in dispute between the plain- 
tiff in attachment and the defendant; that the 
right of applying creditors to have their claims 
adjusted is a mere incident to the principal 
suit, and that the court having acquired juris- 
diction over the principal suit necessarily exer- 
cises it over the incident. 

Motion to remand refused, and sheriff of 
Hudson county appointed auditor to sell prop- 
erty. 

■ [NOTE. This matter was again before the 
■court on a motion to strike out the appear- 
ance entered by the defendant company to two 
writs of foreign attachment against the prop- 
erty of siiid company. The motion was re- 
fused.^ 11 Fed. 532.] 
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SECOND NAT. BANK v. OCEAN 'NAT. 
BANK. 

ril Blatchf. 362; i 30 Leg. Int. 433.] 

Circuit Com-t, S. D. New York. Nov. 10, 1873. 

Bailment— Gratuitous Bailee — Record— Evi- 
dence OP "What. 
1. A bank applied to another bank to perform 
the service of loaning some money for it, re- 
questing that a proper charge be made to it for 
the service. The latter bank made the loan. It 
had a running account with the former bank, 
but made no charge, in such account, for such 
service, and determined to accept no compensa- 
tion therefor from the former bank, but did not 
communicate such determination to the former 
bank. The loan was made on a deposit of securi- 

1 TReported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by^permisSion.] 
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ties with the latter bank, which, while in its 
custody, were stolen from it. The depositor of 
the securities, in a suit against him by the for- 
mer bank, recovered against it a judgment for 
the value ot the excess of the securities beyond 
the amount of the loan, which it paid. It then 
brought this suit against the latter bank, to re- 
cover the amount of the money loaned and the 
amount so paid to the depositor, on the ground 
that the latter bank was negligent in allowing 
the securities to be stolen. Held, that the latter 
bank was not a gratuitous bailee of the secu- 
rities, as between it and the former bank. 
[Cited in Davisson v. Ford, 23 W. Va. 628.] 

2. The record of the suit brought by the de- 
positor of the securities against the former bank 
was offered in evidence in this suit, on the part 
of the plaintiff, not only to prove the quantum 
of damages sustained by the plaintiff in con- 
seauenee of the loss of the securities, but to prove 
the liability of the defendant for such loss: 
Held, that such record was not evidence of such 
liability. 

At law. 

Lewis Wain Smith, John K. Porter, and 
John Sessions, for plaintiff. 
Noah Davis, for defendant. 

SB3PMAN, District Judged This case 
•was tried by the court, the parties having, 
by written stipulation, duly fQed, waived a 
trial by jury. The plaintiff is a banking cor- 
poration, organized under the national cur- 
rency act, approved June 3d, 1864 [13 Stat. 
09], and located and doing business at Erie, 
in the state of Pennsylvania. The defend- 
ant was, at the several times hereinafter 
mentioned, a banking corporation, organized 
under the same act, and located and doing 
business at the city of New York, and was a 
correspondent of the plaintiff, the plaintiff 
keeping an aecoimt with said defendant 
in the transaction of its ordinary banking 
business in said city of New York. On the 
2d of June, 1869, the plaintiff wrote to the 
defendant, asking if the plaintiff could loan, 
through the defendant, twenty-five or fifty 
thousand dollars, on call, on government 
bonds, as security, to which the defendant 
answered, that the defendant could make 
loans on governments, "strictly on call," at 
6 per cent. On the 8th of June, the plaintiff 
wrote to the defendant that Kobinson, Cox 
& Co. would deposit with the defendant ?30,- 
000, and requested the defendant to loan the 
same strictly on call, at 6 per cent, on gov- 
ernment bonds. The defendant received, 
and, on the 10th of June, loaned, said $30,- 
000 to Smith, Randolph & Co., of New York, 
strictly on call, at 7 per cent., on government 
bonds, as collateral security, and advised the 
•plaintiff of the making of the loan, and the 
terms and kind of security, but did not dis- 
close the names of the borrowers, till after the 
loss hereinafter mentioned had occurred. On 
the 12th of June, the plaintiff aclcnowledged 
the receipt of the advice, and directed the de- 

2 This case was decided by Judge W. D. 
Shipman as of a date anterior to his resignation 
of his office, but the formal opinion was not 
filed until the 10th of November, 1873. 



fendant to add §20,000 more to the loan, which 
sum the plaintiff remitted for that purpose. 
The defendant received this sum also, and, 
on the 14th of June, loaned the same to the 
same parties, on the same terms and like 
security, and advised the plaintiff that the 
loan was made, but did not disclose the names 
of the borrowers till after the loss hereinafter 
mentioned had occurred. On making these 
loans, the defendant received from Smith, 
Randolph & Co., as collateral security, on the 
first loan, ?30,000, at par value, in government 
bonds, and, on the second loan, $20,000, at 
par value, in government bonds. These bonds, 
on their receipt, were placed in an envelope 
by themselves, marked with the plaintiff's 
name, and a statement of the loan and the 
envelope containing the same were put in a 
tin trunk of the defendant's, called "the gov- 
ernment trimk," in which the defendant then, 
and had for a long time, kept its own govern- 
ment bonds and oth^ like securities, which 
trunk was deposited in one of the safes in 
the vault of the bank, called "the burglar- 
proof safe," in which the said trunk and its 
contents were, and for a long time had been, 
accustomed to be kept by the defendant. In 
said trunk and safe the defendant ordinarily 
kept, and was accustomed to keep, large 
amounts of its own government bonds and 
securities, and like securities deposited with 
the defendant for safe keeping. Between the 
night of Saturday, the 26th of June, and the 
morning of Monday, the 28th of June, 1869, 
the defendant's bank was broken into, and 
entered by burglars, who broke and forced 
open the doors of the vault of the bank, and 
broke open the safe containing said trunk, 
and stole and carried away the contents of the 
trunk and a large amount of securities and 
money, amongst which were the government 
bonds deposited for said loans, and upwards 
of $50,000 of the property of the defendant, 
all of which were lost. The loans made, as 
above stated, for the plaintiff by the defend- 
ant, were the only transactions of that kind 
between the parties, all other transactions be- 
tween them being the ordinary and regular 
business between banks. In remitting the 
$20,000, to be added to the former loan, the 
plaintiff wrote to the defendant: "Charge our 
account whatever is satisfactory for the above, 
and we will be satisfied," but the cashier of 
the defendant, after consulting with tlie pres- 
ident, directed the book-keeper to make no 
charge, as the plaintiff kept a large balance 
with the defendant, and, although the money 
loaned passed through the account of the 
plaintiff, to its debit and credit, yet no charge 
for making such loans was in fact made there- 
in, and the monthly accoimt afterwards, and 
after the loss, rendered to the plaintiff in due 
course of business, contained no charge; but 
the defendant never communicated to the 
plaintiff in any way, except by this omission 
to charge therefor in such monthly account, 
that no charge had been made for negotiating 
this loan. The defendant had been the cor- 
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respondent of the plaintiff for about two 
years. The defendant's bank had been in the 
same location, and its business carried on in 
the same building and rooms, and with the 
same vaults and safes, during that period. 
The cashier of the plaintiff was, during that 
period, frequently in the city of New York, 
and, when in the city, was often at the de- 
fendant's bank, and on intimate busuiess re^ 
lations with the defendant, and knew Cie 
general manner in which the defendant's busi- 
ness was conducted, and the mode of keeping 
its accounts, but not the degree of care it 
exercised in keeping its own funds and se- 
■curities, or those entrusted to it by others. 
After the robbery of the defendant's bank, 
and on or about the 23d of October, 1869, 
the plahitiff brought suit against Smith, Ran- 
dolph & Co., in the supreme court of the state 
•of Pennsylvania, to recover the moneys so 
loaned to them on said call loans made by 
the defendant. Smith, Kandolph & Co. ap- 
peared and defended said action, and, amongst 
other things, alleged that said bonds delivered 
by them as collateral to said loans were lost 
by the negligence of the agent of the plaintiff, 
the Ocean National Bank, with whom the 
same were on deposit, by means of the rob- 
bery of said bank. Afterwards, and on or 
about the 13th of January, 1871, the said ac- 
tion was brought to trial in said court before 
one of the justices thereof, and a jury; and 
the question tried therein, and submitted to 
the jury, was, whether the Ocean National 
Bank, the agent of the plaintiff in said action, 
was guilty of negligence or want of ordinary 
care, in the keeping of said bonds so deposited 
with it, the court charging the jury that the 
plaintiff, the Second National Bank of Erie, 
was, as between it and Smith, Randolph & 
Co., liable for negligence and want of ordinary 
care in the keeping of said bonds. The jury 
found for the defendants on said issue, and 
rendered a verdict in favor of Smith, Ran- 
dolph ,& Co., against the plaintiff, for ?9,- 
991 56, that being the excess of the value of 
said bonds over and above said loan of $50,- 
000, upon which verdict judgment was enter- 
ed in due form against the plaintiff, for §9,- 
991 56, and ?310 50 costs, which judgment 
was afterwards, and on or about the 21st of 
March, 1871, paid and satisfied by the plain- 
tiff. The plauitiff produced and proved the 
record of said judgment, and of the charge 
of said court, in evidence, on the trial of the 
action. The defendant herein was not a party 
of record to said action. 

On the evidence given on the present trial, 
the defendant was not guilty of negligence, as 
alleged by the plaintiff, unless said record is 
conclusive evidence of that fact. After the 
commencement of said suit, and the joining of 
issue therein, and before said trial, the plain- 
tiff notified the defendant, in writing, as fol- 
lows: "Second National Bank of Erie, Erie, 
May 24th, 1870. D. R. ilartin, Esq., Dear 
Sir: On my return home, after an absence of 
some days, I find, your letter of the 12th inst., 



and note its contents. The suit was continued 
to December term, which will give counsel 
ample, time to prepare the case. I cannot see 
but your board could, with equal propriety, 
decline to entertain the claim of jMx. Steven- 
son, cashier, for services, as to refuse to pay 
Mr. Davis. Contrary to the legal advice and 
opinion of Messrs. Cram, Robinson & Co., 
after several interviews with yourself and Mr. 
Davis, your counsel, we adopted your sugges- 
tions as to the course to be pursued for the re- 
covery of our money, with the offer made, on 
your part, to turn in the services of your coun- 
sel, free of expense to us, and, in addition, to 
give us all the assistance you could in the mat- 
ter personally. You are certainly aware that 
quite a large portion of the time occupied and 
expense incurred taking testimony in New 
York, was for the purpose of meeting and 
refuting the insinuations made by the de- 
fendants' counsel, that he would make it 
clear before a jury, that the officers or em- 
ployees of the bank committed the robbery. 
They may be able to make some such im- 
pression upon a jury, from the fact of the 
loss being so disastrous to depositors, and 
so small an amount of the bank's property 
taken. If the instructions of our letters of 
June, 1869, to loan, on call, §50,000, on gov- 
ernment collaterals, had been complied with, 
and the collaterals surrendered, on call, to 
their owners, we would have had no trouble 
or expense. But, in the suit, we are met by 
an affidavit of defence, of which I herewith 
send you a' copy. You will notice that the 
defendants say: 1st, that your bank did not 
lend them our money; 2d, that, through the 
gross laches and negligence of the Ocean 
National Bank and her agents, the collaterals 
were lost or stolen, and, therefore, the de- 
fendants axe not bound to repay the loan; 
3d, that, on settlement with them, the 
Ocean Bank recognized the justice of setting 
off the loss of the bonds against the loan, 
and that the loan of $50,000 was paid to the 
Ocean Bank, with interest Now, these de- 
fences and such as these concern the Ocean 
Bank. If we fail to recover because of any 
one of them, we will have recourse to your 
bank. You already have notice to intervene 
in this suit, but, in view of your letter, we 
repeat our request, that the Ocean Bank in- 
tervene, with all the evidence, counsel and 
other means it deems proper to sustain this 
case against this defence. Our bank will do 
the best it can to sustain this suit and re- 
cover the money, but ask you to give notice 
to your directors of our position. As to ex- 
penses, we should not pay any of the court 
expenses, or evidence, or counsel, with such 
grounds of defence as exist in this case. 
But, in view of the misfortunes of the 
Ocean Bank, our bank will easily be in- 
duced to be liberal in settling the costs. 
We will not abate our energy to bring this 
suit to a successful result, and hope to 
receive the same reassurance from your 
bank. I note the arrest of O'Kell, on sus- 
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picion of being connected with the rob- 
bery of the NorTiValk National Bank. I 
would not be at all surprised if it comes to 
light that he is the man that planned and 
executed the robbery of the Ocean. There 
are many circumstances that look in that 
direction. The depositing- of his box in the 
vault, gave him some opportunity to get the 
combinations of your lock, and his box not 
having been disturbed, are straws that show 
which way the wund was blowing. Very re- 
spectfully, Wm. C. Ourry, Cashier." "Phila- 
delphia, December 7th, 1870. C. S. Steven- 
son, Esq., Prest. Ocean Nat. Bank of the 
City of New York, Dear Sir: The suit of 
the Second National Bank of Erie v. Smith, 
Randolph & Co., pending In court here, for 
the recovery of certain loans made through 
your bank, as agent, is down and marked, 
for ti-ial on the 19th inst. You and your 
counsel are aware of the evidence which has 
been taken in said suit upon both sides, and 
the purpose of now writing is to afEord the 
Opean Nat. Bank an opportunity to produce 
any other testimony upon the tibial which 
she may desire; and the pui-pose is also to 
put the Ocean Nat. Bank upon notice, that, 
if the Second Nat. Bank of Erie should fail 
to recover against S., R. & Co., In the present 
suit, it will be by reason of the negligence 
of the Ocean Bank, and in which case the 
Erie Bank will hold the Oceah Bank for the 
amount of the said loans and interest. Very 
respectfully. Lane & Roney, Attorneys for 
Second Nat. Bank of Erie." After the re- 
covery of said verdict and entry of judgment 
thereon, the plaintiff served on the defend- 
ant a notice in writing, offering to allow the 
appeal of said suit by the defendant, and to 
transfer the management and conduct of 
such appeal to the control of the defendant 
and ■ its attorneys. While said suit was 
pending, the defendant, at the request of the 
plaintiff, furjiished, at its own expense, and 
paid, an attorney and counsellor, (he being 
the regular counsel of said bank, and fa- 
miliar with the facts and details of said rob- 
bery,) to vtssist and advise in taking the tes- 
timony in the city of New York, by deposi- 
tion, before a commissioner, and also to be 
present and assist In the' trial of said cause, 
but the defendant, at all times, denied its 
liability for the loss of said bonds, and while 
the defendant did not, in fact, take charge 
of, or control, the said suit in the supreme 
court of Pennsylvania, the defendant did 
unite with the plaintifC in the trial of said 
cause, and rendered all the aid and assist- 
ance In Its power. The plaintiff, at all times, 
claimed and insisted to the defendant, that 
the latter would be liable to the former in 
case Smith, Randolph & Co. should recover 
of the plaintiff for the loss, or should suc- 
ceed in setting off the amount of the loss 
against the sum loaned to them. The de- 
fendant recommended the plaintiff to bring 
the said suit "in Pennsylvania. The amount 
of money deposited by the plaintiff with the 



defendant amounts, with Interest to Novem- 
ber 10th, 1873, to $65,446 50. The judgment 
recovered by Smith, Randolph & Co. against 
the plaintiff amounts, with interest, to $12,- 
281 74. This makes a total of $77,728 24. 
The plaintiff has sustained, damages, by rea- 
son of said loss of said bonds, in the amount 
of the sums loaned and the amount so paid 
upon the verdict and judgment in the su- 
preme court of Pennsylvania, including in- 
terest to November 10th, 1873, to the amount 
of $77,728 24. 

(1.) The claim made by defendant, on the- 
argument, that, upon the facts above found, 
the Ocean Bank must be deemed, in judgment 
of law, a gratuitous bailee, as between it and 
the plaintiff, does not command my assent. 
The plaintiff accompanied its application to 
the defendant to perfoiin the seiTice of loan- 
ing the money with the remarks: "Charge our- 
account whatever is satisfactory for the above, 
and we will be satisfied." It is true, that the- 
president and cashier of the defendant decided 
not to charge anything for the service, inas- 
much as the plamtiff kept a large balance- 
with the defendant. This wa,s very natui-al. 
The plaintiff had long been the correspondent 
of the defendant, and, as this was a single- 
transaction, of this particular character, at- 
tended with slight trouble and no unusual 
risk, the defendant might well execute the- 
agency free of charge. But, as the plaintiff" 
coupled the request to ti*ansact the busmes^ 
with a promise to pay a reasonable charge- 
therefor, and the defendant accepted the- 
agency without communicating to the plain- 
tiff the fact that it declined compensation,, 
the plaintiff had a right to assume that it 
accepted the position of an agent for hire. 
It is too late, after the enterprise has mis- 
carried, for the defendant to repudiate this 
relation, and set up the claim that it was a 
mere voluntary or gratuitous service which 
it undertook to perform, and thus shelter its- 
miscarriage under the rule of Inferior duty 
which the law applies to agents who act 
without compensation. The argument of the 
defendant on this point was, of course, to- 
maintain that it was a mere voluntary agent, 
rendering only a gratuitous service, and, 
therefore, only liable for gross negligence.. 
But, I am satisfied that this claim is unsup- 
ported by the facts found, 

(2.) A graver and much more difficult ques- 
tion arises on the effect to be given to the 
record of the suit in Pennsylvania, which the- 
plaintiff proved and gave in evidence. This 
record was undoubtedly admissible to prove 
the quantum of damages which the plaintiff 
has suffered in consequence of the loss of the- 
bonds. The authorities on this point, which 
will hereafter be cited, seem to be pretty uni- 
fonn and decisive. But, the plaintiff claims 
that it Is conclusive not only as to the meas- 
ure of damages but as to the liability of the 
defendant In this action. As a general rule, 
a judgment rendered in a suit between two 
persons cannot affect the rights of a third,. 
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unless the latter is a privy in blood, estate 
-or law. Case v. Reeve, 14 Johns. 79. There 
is no privity between the present defendant 
xind either of the parties to the record offered 
in evidence, arising out of their relations to 
the subject-matter of this controversy. The 
present defendant was simply the agent or 
servant of the present plaintiff, in loaning the 
money to Smith, Randolph & Co., and in re- 
ceiving and holding the custody of the bonds 
pledged to secure the repayment of the loan. 
In doing this, it was, as we have already 
seen, the agent of the plaintiff. The bonds 
having been stolen while in the custody of 
the Ocean Bank the borrowers refused to 
repay the loan unless their bonds were re- 
turned to them, and the Erie Bank brought 
suit against them, to recover the amount. 
They set up, by way of defence and counter- 
-claim, that the bonds were lost through neg- 
ligence and want of ordinary care on the part 
of the Erie Bank, acting through its agent, 
the present defendant, and recovered judg- 
ment for the amount by which the value of 
the bonds exceeded the amount of the debt. 
The com-t, in that case, held, that, the Ques- 
tion of negligence being made out, the loss 
was chargeable to the creditor, and consti- 
tuted an equitable claim which extinguished 
the debt, and that the debtors, Smith, Ran- 
dolph & Co., were entitled to recover the ex- 
cess. The result, therefore, was a judgment 
by a third person against a principal, for the 
misconduct of his agent. The precise ques- 
tion to be disposed of here is, whether such a 
judgment is conclusive evidence for the prin- 
cipal, in a suit brought by him against his 
agent, to recover the damages to which the 
former has been subjected by the negligent 
manner in which he executed his agency. No 
case has been cited which sustains this propo- 
sition. The case of Kinnersley v. Orpe, 2 
Doug. 517, which has been so often cited and 
commented upon by judges and text-writers, 
does not support the plaintiff's claim on this 
point. That was a suit against the agent, 
for an act commanded by the principal. On 
the trial, a judgment against another agent 
of the principal, for a similar act, also com- 
manded by the latter, was produced in evi- 
dence. The first suit was trespass for fish- 
ing in the plaintiff's fishery. The defendant 
justified as the servant of one Cotton, setting 
up the right of the latter to the fishery in 
question. Judgment having gone for the 
plaintiff, a new trial was sought and denied. 
Cotton, in order to have another trial of the 
same question, involving the same title, com- 
manded another servant to repeat the tres- 
pass. Suit was again brought and, on this 
second trial, the same justification was set 
up, and the record of the former judgment 
was produced in evidence. No other proof 
was offered. The plaintiff claimed that this 
record was conclusive proof of his exclusive 
right to the fisheiy, and the judge, so held. 
On a rule to show cause why a new trial 
should not be granted, the court reversed the 



(Case No. 12,602) SECOND. 



decision and held that it was evidence, but 
not conclusive. Even this latter proposition 
has been doubted,, and only assented to on 
the ground that, in point of fact, Cotton was 
the real defendant in both cases, and the act 
which constituted the ground of the second 
action was committed by his direction, for 
the express and only purpose of again test- 
ing the legal right involved in the first. For 
all substantial purposes, the second suit stood 
upon the same groimd, as both had been 
brought against the principal instead of his 
servant. Case v. Reeve, 14 Johns. 79, 82. A 
question involving the principle now under 
consideration has often arisen on objection 
to the testimony of witnesses who sustained 
the relation of master or servant to one of 
the paities, the objection being based on the 
ground that the witness would be liable over 
in the event of a recovery. The case already 
cited from Johnson is an example. McClure 
V. Whitesides, 2 Cart. (Ind.) 573. See, also, 
Gevers v. Mainwaring, Holt, N. P. 139; Mil- 
ler V. Falconer, 1 Camp. 251. In Green v. 
New River Co., 4 Term R. 589, the court of 
king's bench held, that verdicts against mas- 
ters were evidence in actions brought by 
them against their servants, as to the quan- 
tum of damages, but not as to the fact of the 
injury or negligence. In the notes to Duch- 
ess of Kingston's Case, 2 Smith, Lead. Cas. 
(5th Am. Ed.) 685, after an elaborate review 
of the authorities, it is said, that: "A judg- 
ment is always admissible as proof of the ex- 
istence or extent of the obligation it imposes 
on one person, even when incompetent to 
prove that the bm'den ought to be shared by 
another. When, therefore, a recovery is had 
against a master for the tortious act of his 
servant, or against a surety in consequence 
of a breach of contract by the principal, it 
will be evidence of the amount of loss r^ult- 
ing from the default, although not that the 
default was committed.'' Whether such a re- 
covery would be conclusive evidence of the 
amoimt of damages we need not stop now to 
enquire, as there is no dispute, in the present 
case, on that point. 

I am well aware that there are eases which 
hold that, where one person is responsible 
over to another, either by positive law or 
express conti-act, and the latter is cited in to 
contest a suit, tiie judgment, if obtained in 
good faith, will be conclusive against him. 
Bank of Owego v. Babcock, 5 Hill, 152; Lit- 
tleton V. Richardson, 34 N. H. 179. These 
cases, axe, however, clearly distinguishable 
from those involving the liability which 
arises out of the relation of principal and 
agent. 

It has been decided that a judgment in an 
action of trespass against the principal for 
the act of his servant, rendered upon a trial 
of the merits of the case, is a bar in a suit 
against the servant for the same act Emery 
V. Fowler, 39 Me, 326. But the principle in- 
volved in that case, and others of a similar 
character, is very different from the one 
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now Tinder consideration. As between a third 
party and a principal and agent, the last two 
constitute but one legal entity, there being a 
complete legal absoi-ption of the agent in the 
principal. The act for which redress is 
sought, although done by the agent, is the 
act of the principal, and, where the latter is 
exonerated, the liability of the agent is ex- 
tinguished. But it is obvious that a judg- 
ment against the principal cannot settle the 
rights or liabilities of the principal and agent 
to each other, growing out of their legal rela- 
tionship. These rights and liabilities may de- 
pend upon mutual relations arising out of the 
terms of the agency, which in no way inter- 
est third pei-sons, and which would not be 
drawn into, or in any way settled by, a re- 
covery against the principal. The very act 
of the agent upon which the liability of the 
principal to a third person rests as a ground 
of recovery, may be done with the consent, 
or connivance, or express command of the 
principal. It follows, from these views, that 
the judgment of the supreme court of Penn- 
sylvania, in favor of Smith, Randolph & Co., 
against the present plaintiff, is not evidence 
that the defendant is liable in this action. 

Judgment must, therefore, be rendered for 
the defendant, with costs. 



SECOND NAT. BANK OF NEW JERSEY 
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SECOND NAT. BANK OP ST. LOUIS v. 

GRAND LODGE OF FREE & 

ACCEPTED MASONS. 1 

Circuit Court, E. D. Missouri. March Term, 
1875.2 

COKPOBATIONS — POWEK TO Hoi/D PROPERTr — 

Legislative Restrictions. 

FA statute incorporating a Masonic associa- 
tion with power lO acquire and hold real and 
personal property to the amount of $50,000 (Act 
Mo. Feb. 13. 1864, Laws 1863-64, p. 387), eon- 
tains an implied prohibition against the pur- 
chase of property to any greater amount; and 
an executory contract entered into by such eor- 
Doration to assume the payment of $200,000 
worth of bonds of another corporation in con- 
sideration of receiving stock of that corpora- 
tion to the same amount cannot he made the 
basis of any liability, even in favor of persons 
who had purchased such bonds upon the faith 
of the contract.] 

[This was an action by the Second National 
Bank of St. Louis against the Grand Lodge of 
the State of Missouri of Free and Accepted 
Ancient Masons.] 

TREAT, District Judge (charging jury). 
Gentlemen: Under the views which the court 
entertains concerning the law of this case as 

1 [Not previously reported.] 

2 [Affirmed in 98 U. S. 123.] 
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it will be stated to you, it is not necessary to 
detain you long. This is an action against 
the Grand Lodge of the State of Missouri of 
Free and Accepted Ancient Masons, and is 
brought against it in its corporate capacity. 
On the 13th of February, 1864, the legisla- 
ture of the state of Missouri incorporated the 
defendant here, the grand lodge, and gave it 
very few strictly limited and defined powers; 
and, so far as this action is concerned, the- 
essential power was one "to acquire, hold,, 
possess, use, occupy, and enjoy real and per- 
sonal estate to the amount of $50,000, and to- 
sell, convey, or otherwise dispose of the 
same, according to the laws, rules, and regu- 
lations of the aforesaid gi-and lodge, witli 
power to sue and be sued in all courts and 
places; to have a common seal." The sec- 
ond section contains a provision "that the cor- 
poration shall be exempt from the require- 
ments of certain sections in the general act 
concerning corporations, and shall have pow- 
er to loan the money of the grand lodge at a 
legal rate of interest, provided that the power 
hereby granted shall not be used for bank- 
ing, insuring, or doing anything not expressly 
granted by the provisions of this act" Now, 
so far as this action is concerned, the essen- 
tial limitation upon its powers is one that 
restricts the defendant in the purchase of real 
and personal estate to the amount of $50,000., 
When that statute was in force, the grand 
lodge of Missouri, on the 14th of October, 
1869, passed this resolution: "Resolved, that 
this gi-and lodge assume the payment of the- 
$200,000 bonds issued by the Masonic Hall As- 
sociation, provided that stock is issued to th& 
grand lodge by the said association to the 
amount of said assumption of payment of 
this grand lodge, as the said bonds are paid." 
On the 12th day of February, 1853 [Laws 
1853, p. 263], the legislature of the state of 
Missouri incorporated a body under the style 
of the "Masonic Hall Association," with a cap- 
ital stock of §50,000, to be increased at the 
will of the stockholders to any amount not 
exceeding $200,000, and shares of $20 each. 
This body was made capable of acquiring and 
holding any and every kind of property what- 
ever, for the purpose of building a Masonic 
hall in the city of St. Louis, and to seU the 
same, or otherwise dispose of it; to have the 
power of making contracts, to sue and be 
sued, etc. The fifth section provided that "the 
stock of this association shall be considered 
personal property, and transferable according 
to such rules and under such restrictions as- 
the board of directors may by their by-laws 
direct." The statute having declared that 
the stock of the Masonic Hall Association was- 
personal property, and the charter incorporat- 
ing the defendant (the grand lodge) giving it 
power to purchase real and personal estate to- 
the amount of $50,000, it would follow, in the 
opinion of the court, that a contract on the 
part of the grand lodge to purchase property 
at one time to the extent of $50,000, or to 
purchase stock to the extent of $50,000, would 
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be within the lawful powers of the defend- 
ant, and could he enforced; but the funda- 
mental idea underlying all corporation law in 
this country is that corporations have no pow- 
ers other than those which are conferred by 
a fair construction of their charters, and that 
it is the duty of courts to guard against con- 
structive powers and implied powers of those 
bodies, and to keep their wings clipped to the 
legal corporate standard fixed by their char- 
ter or the law. Now, then, we instruct you 
that when the legislature of the state of Mis- 
souri said to this body, "You may purchase 
property to the amount of $50,000," that im- 
pliedly prohibited the purchase of property 
to any greater amount, and that the most fa- 
vorable view that can be talcen of the resolu- 
tion of October 14, 1869, on which this action 
essentially rests, is that it authorized a pur- 
chase of $200,000 of this stock, to be paid for 
by the assumption of these bonds. This is 
an entire transaction; that is to say, if this 
resolution is valid" for any purpose, it is valid 
in its whole extent, and therefore to under- 
take to authorize the acquisition of property 
by this defendant to .the amount of $200,000 
was in direct contravention of its charter. 
It is not a case where this contract has been 
executed and the property actually acquired 
by deed, in which case it might well be that, 
although it exceeded $50,000, no one but the 
state, whose franchise had been violated, 
could take advantage of it But this action 
is brought upon this resolution as an execu- 
tory contract The stock has not been ac- 
quired, and by the terms of this resolution 
was not to be acquired until the grand lodge 
(the defendant here) has paid the bonds; so 
that this action rests essentially upon this 
resolution as an executory contract, — one to 
be performed in the future by the defendant; 
and to allow this action to be maintained 
would, in the opinion of the court, overthrow 
the limitation which the legislature put upon 
this body in respect to the amount of prop- 
erty which it had authorized it to acquire. 
This was the charter in force when this res- 
olution was passed. On the succeeding 22d 
day of March, 1870, the legislature passed an 
act entitled "An act to reconvey to the Grand 
Lodge of Ancient Free and Accepted Masons 
in the State of Missouri the college grounds 
and the property of the Missouri Military In- 
stitute at Lexington" [Laws 1870, p. 60]; a.nd 
that act, after making provision for the con- 
veyance of the property, contains two provisos: 
"That on the acceptance of the deed to be ac- 
cepted under section 1 of this act, the state 
shall not be liable under any former act or eon- 
tract for the payment of any sum or sums 
of money to said institution; and provided 
further, that said grand lodge (which is the 
corporate body) upon the acceptance of said 
deed, shall be, and is hereby, authorized to 
own property of any value not exceeding 
$300,000." Now, this act would not be bind- 
ing upon this corporation untE it was accept- 
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ed by them, and it would have to be accepted 
by the corporate body that next met in the 
fall of 1870, in October, when a resolution 
was passed by that body, as I understand it 
repealing the resolution of October, 1869, as- 
suming the payment of these bonds in consid- 
eration of stock to be received. 

Without going into the full statement of 
our reasons, we instruct you that that act, 
under any construction we are able to give 
it, does not have the effect to validate this 
resolution of assumption; so that inasmuch 
as there was no corporate power to pass the 
resolution of 1869, it cannot form the basis 
of any liability on the part of the defendant 
In order that the whole case, if it shall go 
beyond this court, may be before the appel- 
late court, we also instruct you in respect to 
another question in this case. The language 
of the resolution is: "That this grand lodge 
assume the pajmaent of the $200,000 bonds 
issued by the Masonic Hall Association, pro- 
vided that stock is issued to the grand lodge 
by the said association to the amount of said 
assumption of payment by this grand lodge 
as the said bonds are paid." It seems that 
on the 1st of June, 1869,— which was the June 
preceding this resolution,— the Masonic Hall 
Association issued and negotiated bonds se- 
cured by a first mortgage on their property, 
payable at 15 years, on their hall, for $140,- 
000. Prior, also, to this resolution they had 
executed $60,000 second-mortgage bonds, pay- 
able at five years. These last bonds, at the 
time this resolution was passed, were in the 
hands of certain creditors of the Masonic 
Hall Association as collateral security. Now, 
we instruct you that under these circum- 
stances this resolution cannot be the founda- 
tion of any action on the part of the holders 
of these bonds, although the present holders 
may have acquired them after this resolution 
was passed, and on the strength of it. 

Your verdict, therefore, will necessarily be 
for the defendant. 

[The judgment of this court was afiBrmed by 
the supreme court, where it was carried on 
writ of error. 98 tJ. S. 123.] 
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SECOR V. The HIGHLANDER. 
[19 How. Prac. 334.] 
District Court, S. D. New York. Nov. 14, 1855. 
Makitime Liens— Effect op Aorebment for Ex- 

TENSIOS COXTllABY TO STATUTE. 

fA maritime lien under a state law, for ma- 
terials and repairs, with a provision against ex- 
tension of the time allowed for the lien, is not 
defeated by an agreement to take payment in 
a promissory note, if no note has in fact been 
given or tendered.] 

[Cited in The Kate Tremaine, Case No. 7,622; 
Young V. Merchants' Ins. Co., 29 Fed. 275.] 
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The libel in this case was filed to recover for 
work done and materials furnished by the li- 
belants to the steamboat. A contract in writ- 
ing was made between the owner of the boat 
and the libelants on tlie 2d of February, 1855, 
by which the libelants agreed to build and put 
on board the steamboat a boiler, and do cer- 
tain other work, for which the owner agreed 
to pay $4,400 as follows: $1,000 on March 1, 
$1,000 on April 1, $1,000 when the boiler was 
put on and all the work completed, and the 
balance in a note payable three months from 
the completion of the work. The boat was to 
run between New York and Albany. The 
work was finished June 6, 1855. The three 
cash payments were made, but the note for 
$1,400 was never given or tendered. Some 
exti-a work was done to the boat, the amount 
of which -n-as disputed, and, the agents of the 
libelants coming to receive payment of both 
claims, the owner offered to give a note at 
three months for $2,500 in'satisfaction of both. 
This was denied, and the libel then filed. The 
respondent claimed that the libelants, by agree- 
ing to receive a note at three months from the 
completion of the work, had waived the lien 
given them by the state law upon the boat for 
the $1,400. For the rest it was admitted that 
he would have a lien. 

Jlr. McMahon, for libelants. 

Benedict, Scoville & Benedict, for claimant 

HELD BY THE COURT: That if it can be 
fairly inferred from the stipulations of the 
contract that the libelants meant to ti'ust to 
the personal responsibility of the owner, the 
contract is inconsistent with the exercise of a 
lien, and the same is waived. [Raymond v. 
Tyson] 17 How. [58 U. S.] 53. And it would 
also be waived if an unconditional credit were 
given for the payment extending beyond the 
time for which a lien is given by the state 
law. [Peyroux v. Howard] 7 Pet. [32 U. S.] 
324. That the fair import of the lien law of 
this state is that the material man shall have 
a lien for what the owner agrees to give him 
in payment for his work and materials, pro- 
vided that whi^h is agreed to be given is by 
the agreement to be given before the expira- 
tion of the time allowed by law for the lien 
to exist. That the owners of the Highlander 
agreed to pay the libelant by a note at three 
months, to be given when the work was finish- 
ed, and for the fulfillment of that payment 
the libelant had a lien; and if the note for 
$1,400, at three months, had been given or 
tendered by the owner, the lien would have 
ceased, and in that ease there would have 
been a credit extending beyond the time al- 
lowed by the state law for the existence of 
the lien. But, the note not having been given 
or tendered, the libelants still have a lien upon 
tlfe boat, as well for the balance upon the 
contract as for the extra work. Decree for 
libelants, with a reference to ascertain the 
amount. 
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SEOOR V. TOLEDO, P. & W. R. GO. 

[7 Biss. 513; 4 Law & Eq. Rep. 283; 9 Chi. 

Leg. News, 393. 409; 2 Gin. Law Bui. 

223; 25 Pittsb. Leg. J. 14.] i 

arcuit Court, N. D. Illinois. July 31 and Aug. 
29.1877. • *" 

Contempt — Ixterferesce with Property in 

Hakds op Receiver — Istekferekoe 

BT Strikers. 

1. Property held in trust by the court for the 
purpose of protecting it pending its foreclosure, 
and over which a receiver has been appointed, is 
in the possession of the court, and any inter- 
ference with it is punishable as a contempt. 

2. Where a railroad is in the hands of a re- 
ceiver, and the employes of another road who 
have struck, or any other persons prevent the 
employes of the receiver from working, they 
commit a contempt of court and are to be treat- 
ed in as summary a manner as if the contempt 
were committed in the actual presence of the 
court. 

[Cited in U. S. v. Anon., 21 Fed. 770; Thom- 
as y. Cincinnati, N. O. & T. P. Ry. Co., 62 
Fed. 816. Cited in brief in U. S. v. Debs 
04 Fed. 73S. Cited in Re Acker, (JO Fed. 29o.] 

[Cited in Quidnick v. Chafee, 13 R. I. 430.] 

[This was a bill in equity by James E. Secor 
against the Toledo, Peoria & Warsaw Railroad 
Company.] 

A bill was filed m 1874, in the circuit court 
of the United States for the Northern district 
of Illinois, for the foreclosure of a mortgage, 
given by the Toledo, Peoiia & Warsaw Rail- 
way Company, and in January, 1875, a receiv- 
er was appointed by the court to take charge 
and possession of the railway and other prop- 
erty of the corporation, who was required by 
the court to operate the road. The receiver 
soon after entered upon the discharge of his 
duties, and has ever since, with the exception 
hereafter named, operated the road as the offi- 
cer of the com:t. During the railroad strikes, 
which occurred durhag the latter part of July, 
the employes of the Toledo, Peoria & Warsaw 
Railway Company did not in any manner par- 
ticipate in the disturbances. They were at all 
times wilhng to perform their duty, and con- 
tinued their work till prevented by force or 
intimidation of others not connected with the 
railroad. Fearing that violence would be used 
to obsti-uct the runnmg of ti-ains, application 
was made to the court for assistance to keep 
and retain possession of the railroad property 
in the hands of the receiver, and an order was 
accordingly made by the court conferring the 
necessary authority on the marshal to accom- 
plish that object Notices were conspicuously 
posted in Peoria, advising all parties of the 
fact that the railroad was in the custody of 
the court, and that all interferences with it 
by unauthorized persons would be summarily 
punished. A deputy of the marshal was sent 
to Peoria on the 26th of July, with instruc- 
tions to carry into effect the orders of the 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 4 Law & Eq. 
Rep. 283, contains only a partial report] 
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court. On that day a moli of strikers and 
othei-s, at Feoria, assembled at the depot, some 
with clubs, sticks and other weapons, and by- 
threats and force took possession of the trains 
of the company, and arrested for a time all 
the operations of the road. They refused to 
permit the employes of the company to attend 
to their usual services in the conduct of trains, 
but on the contrary, took fordble control of 
them either by themselves or by intimidation 
of the employes of the company. Mack, one 
of the defendants, was particularly active in 
obstructing the running of the cars, and was 
known to be one of the principal leaders. Sev- 
eral of these persons were attached, as for con- 
tempt, in interfering with the property in cus- 
tody of the court, through its receiver, and a 
hearing was had before the circuit and district 
judges. By common consent the witnesses for 
and against the alleged obstructionists, as well 
us themselves, were heard orally in court. It 
appeared satisfactorily, as well by the proofs 
introduced as by the admissions of the parties, 
that they had all taken part more or less ac- 
tively in the stoppage of ti-ains. 

2 [The court held, in accordance with all the 
authorities, that the appointment of the re- 
ceiver, and the order to him to take posses- 
sion of and operate the road, was exclusive in 
its character, and by its terms necessarily pro- 
hibited all interference with the road by un- 
authorized, persons, and that such interference 
was of itself a contempt of the court and of 
its autliority. The custody of the receiver was 
that of the com-t. The court further ruled that 
these parties must be presumed, as in other 
-cases, to intend what was the-necessaiy result 
of tlieir acts; tljat obstructing the railroad 
ti-ains of the company by force, and prevent- 
ing their employes, by intimidation and threats 
of personal violence, from continuing their 
work, was not only illegal, but criminal, and 
It was not competent for them to say that they 
■did not intend a contempt of the court. That 
was a conclusion of law from an act done. A 
man could not enter the court and insult suit- 
■oi"S .ind witnesses, and then escape from the 
consequences of the contempt committed by 
claiming, even though such was the fact, that 
he believed he was only in the presence of an- 
other com-t, as a mayor's or a justice of the 
peace. And as a man, by perpetrating some 
outrage in an ordinary assembly, as a public 
meeting, would not be guilty of a contempt of 
court, even though he might believe he was in 
the presence of a court, so, on the other hand. 
If it were done in court, it would not cease to 
be a contempt of its authority, how much so- 
■ever he might be pei-suaded he was not in its 
presence. "Whether it was a willful and per- 
sistent contempt would be for the court to 
consider in meting out pimishment for the of- 
fense. The position of the court, then, was 
that tliese defendants, in taking possession by 
violence of the trains of the company, and by 

2 [From 9 Chi. Leg. News, 393.] 
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bitimidathig the employgs, and tliereby pre- 
venting the receiver fi-om executing the orders 
of the court, were guilty of a contempt of 
court, and that if they were informed of the 
fact of the possession of the receiver as the 
officer of the court, it was an aggravation only 
of the offense, and did not of itself constitute 
the offense.] 3 

Mark Bangs, U. S. Dist, Atty., for the Unit- 
ed States. 
J. N. Jewett, for receiver. 
Michael 0. Quinn, for defendants. 

DRUMMOND, Circuit Judge. I think the 
evidence in this case leaves no doubt that all 
these persons participated in a common ob- 
ject, which was to prevent the running of the 
trains of the Toledo, Peoria & "Warsaw Rail- 
way Company. On the evening of "Wednes- 
day, the 25th of July, there ~was a meeting 
where Mack and Ennis, two of the defend- 
ants, were present and took part, the object 
of which was to prevent the operation of the 
railroads at Peoria. That purpose seems to 
have been carried out on the following day;^ 
and others from some cause or other, were' 
induced to join them in this common object. 
It Is a little remarkable that not one of these 
men now before the court was actually in 
the employ, at the time, of any railroad coni- 
pany, and that but one of them seems to 
have ever been employed by a railroad com- 
pany at Peoria. Mr. Ennis, a short time be- 
fore, had been employed by th§ Toledo, Peo- 
ria & Warsaw Railway Company. 

"We all acknowledge the rights of labor. It 
is simply the right of the man who performs 
labor to obtain the best price he can from his 
employer, and not to dictate terms to the 
employer. The rights of labor result from 
an agreement made among men, not by an 
order, or a dictation from one man to an- 
other. The rights of labor as thus under- 
stood, we all admit, and it is not improper 
■perhaps, to call those rights sacred. But 
when it is claimed that the right of labor con- 
sists in not only refusing to labor, but in 
interfering with the labor of others we, of 
course, can have no feeling of respect for any 
such right as that. It is unlawful; it is 
criminal; it affects all the relations of life, 
and strikes at the root of everything in which 
the right of labor consists. I suppose that it 
was under the claim of protecting the rights 
of labor that these men interfered with the 
right to labor of the employes of the Toledo, 
Peoria & "Warsaw Railway Company. 

This was the pretext But how absurd and 
unreasonable it was, we all must now ac- 
knowledge. It is impossible for the court to 
lose sight of the consequences of the acts of 
these defendants. It was not interference 
merely with private property, held by an in- 
" dividual, which had simply a private object 
to accomplish, but it was interference with 

3 [From 9 Chi. Leg. News, 393.] 
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property wbtcii had a pu"blic object to accom- 
plish. It was employed iu transporting prop- 
erty, persons, and the United States mail. It 
was at once a means of communicating intel- 
ligence and carrying on the business of the 
country. These raih-oads are among the 
principal means of modern civilization by 
which the business of a country is transacted. 
Therefore when a man interferes with a prop- 
erty whose object is so important, which af- 
fects so materially all the relations of society, 
he commits as great an ofEense against the 
rights of individuals and against the rights of 
the public, as can well be imagined. 

It is impossible to estimate the damage 
which has been done to this country within 
the last ten or fifteen days by just such acts 
as these defendants have performed. We 
have to consider further that these defend- 
ants have interfered with a 'property held in 
trust by this court, for its protection while a 
proceeding by foreclosure was going on for 
the purpose of enabling those who have a 
right to the property to obtain it by purchase 
by decree of this court. While thus in pos- 
' session of the court, it is like public property, 
and the court can allow no interference what- 
ever with it from any foreign source. The 
receiver who holds it is the officer of the 
court, and can do nothing with it without 
sanction of the court 

And then, in relation to the transportation 
of the mails by means of railroads: It is true 
that it appears by the evidence in this case 
that these defendants were willing that the 
mail car should go, but it must be borne in 
mind that the mail car can only go in 
such a way as to enable the railroad to trans- 
port the mail, when there are other cars ac- 
companying it. It is not practicable, as a 
general thing, for a railroad to transport a 
mail car by itself, because that would be at- 
tended by serious loss. So that, while nom- 
inally they permitted the mail car to go, they 
really, by preventing the transit of other pas- 
senger cars, interfered with the transporta- 
tion of the mail. 

It is not usual in cases of this kind for a 
court, even though it is clear that there has 
been an unwarrantable interference with the 
property held by it, to impose very severe pen- 
alties, provided the pai-ties manifest regret 
and repentance for what has been done. It 
is to be presumed that all these parties who 
participated in this act of violence do now re- 
gret what they have done. But in one sense 
every offender regrets after he has committed 
an offense, and particularly if he sees that 
punishment or penalty will follow. These 
men aU knew that they were doing wrong. 
It is not possible, if they possessed ordinary 
intelligence, that they did not know that they 
were violating the law; that the tendency of 
what they did was to interfere with all the 
business of the country and do incalculable 
injury to the whole community. 

What I wish to impress particularly upon 
tlaem is, that it is incomprehensible to every 



man of any intelligence, any man who can 
sympathize even with what are sometimes 
called the wrongs of labor, that there can be- 
any pretense of right in preventing other men 
from labor. As I said before, it is an ab- 
surdity to say that you can protect the rights- 
of labor by trampling upon the rights of la- 
bor. All these men were willing to work for 
this railroad. They were willing to run these 
trains. They were prevented from runnings 
them by these defendants and men who acted 
in co-operation with them. 

We all admit what is called the hardness 
of the times. We "know that the business of 
the country has been disturbed; that for men 
who are willing to labor, it is difficult at all 
times to find an opportunity to labor, or to 
get such compensation for their labor as they 
desire. But when we hear of the compensa- 
tion which is actually given to many of the 
employes of our railroads, we certainly must 
be somewhat surprised at the dissatisfaction 
which is shown by so many of them. I ven- 
ture to say that a majority of the people of 
this country live and support their families 
on much less than is given to many of the- 
employes of the railroads. It would be well 
to call to mind how many of the people of 
this country live on $400, $500, $600, or $700 a. 
year, and support their families. 

While we admit, therefore, that there may 
be some reason for dissatisfaction, still there- 
are two sides to evei-y question of this sort, and 
it is one of those questions that must be set- 
tled by a common agreement between the em- 
ployer and the employed— by the demand and 
supply of labor. And this must be borne in 
mind, that we cannot chaijge the nature of 
man. We cannot change his capacity and 
habits. We cannot make all men alike. Supe- 
riority of talents, of skill, of industry, of capac- 
ity for business, will always have its influence. 
It cannot be expected, therefore, that even all 
those men who will labor, are able to, or will, 
obtain the same price. There must be differ- 
ences. Different kinds of labor receive differ- 
ent kinds of compensation. It is not possible- 
that brakemen or switchmen can obtain as 
much as the superintendent. But it is one- 
of the glories of our common country that ev- 
ery man, if he will only exercise the talents 
and the industry which he possesses, has the- 
opportunity for rising as high as his talents, 
his industry and his capacity for business 
will enable him. 

We have the custody and control of thi& 
property. It is seldom that it has been neces- 
sary for a court to interfere by the infliction 
of punishment upon those who have imlawful- 
ly and wrongfully obstructed the operations 
of a railroad, or, indeed, of any property which 
is in the hands of the court. In punishing 
these defendants we simply discharge a pub- 
hc duty. A public example must be made^ 
and it must be made emphatically, from the 
nature of the offense which these defendants 
have committed — the interference with the 
Avhole public business of the country. In this- 
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cU'Cuit there is a large number of railroads in 
the control of tlie court. Any interference 
with the ronning of those roads, any obstruc- 
tion to a traui interrupts the business of the 
■whole northwestern country; prevents men 
from commimicating with each other. It pre- 
vents merchandise from passing from point to 
point It is, therefore, indispensably neces- 
sary that the court should not tolerate any 
interference, however slight, with the manage- 
ment of railroads thus in its custody. At the 
same time the court does not lose sight of the 
tempest of folly, and passion, and crime— be- 
catise we must characterize it as crime; the 
law so regards it— which has swept over the 
country; we are not insensible to the influence 
which that may have over unthinking men. 

But this thing must be stopped, and, so far 
as this court has the power to do it, it shall 
be stopped. We feel, both of us, that we 
would be wanting in the duty which we owe 
to the public and to the ultimate owners of 
the property which we have thus in posses- 
sion, if we did not visit with severe punish- 
ment those who interfered with it. A fine 
imposed upon these men would really be no 
punishment, for I suppose most of them, per- 
haps all them, are imable to pay a fine. The 
only punishment that we can impose upon 
them is imprisonment. That is something 
they can feel and understand, and that, al- 
though not usual in cases of this kind, still, 
owing to the considerations that I have al- 
ready mentioned, we feel tbat we must inflict 
upon these defendants. There is a difference 
among them. Mack, one of them, seems to 
have been the principal leader, and he looks 
as though he might be the leader in such a 
mob. He seems to have assumed his natural 
position. JBCe therefore was pre-eminently 
guilty of the offense of which all are guilty. 
Bnnis, who perhaps committed an overt act, 
more criminal, in one sense, than any of the 
rest of these defendants— namely: by drawing 
a weapon and threatening to shoot an engi- 
neer—seems to be a man who is in the habit 
of drinking too much, and was tmder the in- 
fluence of liquor at the time, so as to affect 
his reason. But for that, he perhaps would 
have been equally guilty with Mack. ■ 

The defendant Mack will be imprisoned in 
the jail of the coimty for four months, and 
the others for two months, subject to the fur- 
ther order of the court. 

Upon a further hearing of the case, August 
29, 1877, the court gave the following opinion: 

DBUMMOND, Gurcuit Judge. The defend- 
ants were brought before the court some time 
since, for being engaged with others at Peoria, 
on the 26th of July last, in forcibly stopping 
the trains of the Toledo, Peoria & "Warsaw 
Railway Company, then in the possession of 
a receiver appointed by the court, and for pre- 
venting by intimidation and violence,, the em- 
.ploy§s of the company from performing their 
duties in the running of the trains. They 



were foxmd guilty of the offense, and a penal- 
ty imposed by the court. 

The order of the court, appointing the re- 
ceiver and putting him in possession of the 
railway and its appendages, required him to 
operate the road; indeed, he was appointed 
receiver for that special purpose among oth- 
ers; and the possession was exclusive in its 
nature— that is, it in effect prohibited any 
disturbance of the possession by imauthorized 
persons, so that the order of the court placed 
the railway in the possession of the receiver 
more effectually, if possible, under its safe- 
guard and protection than personal property 
in the hands of the marshal, held by virtue of 
an ordinary process, which requires him to 
do some specific act in relation to it. This is 
not usually ordered directiy by the court, but is 
issued by the derk at the instance of counsel, 
or of the party, and the court or the judge 
may in fact have no knowledge of its exist- 
ence. But it is issued under the. seal of the 
court and by its authority, and when the oflBl- 
cer holds property under it, the process is a 
protection, both to him and to the property. 
Where property is dehvered to a receiver, the 
authority of the court is directly impressed on 
it by its order or decree, entered of record, 
which is considered notice to all persons that 
it is in custody of the court through its re- 
ceiver. The marshal, under ordinary process, 
holds the propaiy for a limited time, subject 
to the requisition of the writ. The receiver 
holds it under a continuing order, which re- 
mains in force till rescinded or modified by 
the court. 

The possession by a receiver of a railroad is 
not, like the ordinary case of his possession of 
an estate or of a house to coUect rents. The 
obligation cast on the receiver by the decree 
of the court is personal, and demands the con- 
tinued, hourly control of the rolling stock by 
him, and therefore it is that any forcible dep- 
rivation, even for a time, arrests the order of 
the court by taking from him the means of 
comphance. The property being thus in pos- 
session of the court, it becomes its duty to pro- 
tect the receiver in its use by all the means 
in its power, and if he is deprived of it, to re- 
store it to him by the necessajy orders or 
writs of assistance to the marshal. And if 
that is unavaihng, it can call on the general 
government to aid in enforcing its lawful pro- 
cess or orders. And among the means at the 
disposal of the coini; are summary proceed- 
ings against persons who unwarrantably in- 
terfere with property in its custody in dis- 
obedience of its orders. 

Therefore, it is, that it has been considered 
by all the authorities, the supreme comi; of 
the United States among others, that any 
wrongful disturbance of the possession of 
property held by a receiver, is a contempt of 
the authority of the court, and punishable as 
such. So rigid is the rule that the court will 
not tolerate a seizure of the property by the 
process of another court, even though it may 
appear the party seeking, it may have the 
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right to it. Any one having a claim on it must 
make it in the court that holds the property, 
or obtain its authority to sue elsewhere. 

The right of a court to punish summarily by 
fine or imprisonment for contempt of its au- 
thority, is undoubtedly a power requiring 
great caution in its exercise, but it has al- 
ways been considered, that in some form and 
with some limitations it ought to exist. The 
court must have the means without delay to 
protect itself, its process and the property in 
its custody by punishing those who wrongfully 
-and forcibly disturb the possession held under 
its authori^. Something must be left to the 
discretion of the comt. It must be a legal 
discretion uninfluenced by passion or feeling. 
The object must be to maintain its authority 
for the present, and in the future— not merely 
to punish. When this is attained, penalty 
should cease. The court should decide it as 
free from personal feeling as though it were 
SL mere question of property between parties 
litigant. 

Under our federal judicial system the power 
•of the court to punish for contempt is limited 
to the misbehavior of any person in its pres- 
ence or so near as to obstruct the admmistra- 
tion of justice; the misbehavior of its offi- 
cers in their official acts, and the disobedience 
or resistance by any person to any lawful 
writ, process, order, rule, decree or command 
of the court. 

In addition to the order of the court placing 
the railway in possession of the receiver, there 
was on the 26th of July a special order of the 
■court requiring the mai'shal to prevent any in- 
terference with it and to assist the receiver 
in retaining it, and restore it if he wei-e de- 
prived of the possession. But if the marshal 
in restoring the property to the receiver, took 
possession of it, he, like the receiver, would 
hold it under the authority of the court, the 
difference being in the one case, as in the 
ordinaiy writ of assistance, it would be held 
by the marshal to be delivered to the receiver, 
4ind in the other by the receiver to execute 
the orders of the court, prescribing his duties 
pending the litigation— each being the officer 
of the court subject to the performance of his 
■own special fimctions. 

Such has been the embarrassed condition of 
the railroads in this part of the country with- 
in a few years past, that many of them are 
in the possession of the circuit court of the 
United States for this cii'cuit, the gross an- 
nual earnings of which amount to more than 
fifteen millions of dollars. This statement 
shows the magnitude of the interests inti-usted 
to om- care. The theory is that our posses- 
sion is only temporary, but there is generally 
such a multitude of claims to be adjudged in 
each case, and so great are the difficulties in 
ananging conflicting rights among the mort- 
gagees preparatoi-y to a sale and reorganiza- 
tion, that it sometimes happens in spite of 
the earnest efforts of the court to hasten the 
sale by foreclosure, that they remain in the 
custody of the court for some yeai's.- The 



Toledo, Peoria & Warsaw Railway Company 
has been in the hands of a receiver for more 
than two years. 

It will* be seen, therefore, that the forcible 
interruption of the traffic of so many railroads 
for days, was a very serious matter, and the 
judges were of opinion, after the fact, that it 
was not possible to pass by so great an out- 
rage upon the rights of property in our pos- 
session, by a reprimand or mere nominal pun- 
ishment of the guilty persons. If it had been 
a few ears or engines that had been interfered 
with, it would have been different, but there 
was the business of many raUroads, for a 
time struck down by men who bade defiance 
to the law and to the authority of the court. 
There seemed to be a necessity to exercise the 
power vested in the court If such things 
could be repeated, then was not only a gi-eat 
wi'ong done to those whose interests we were 
obliged to protect, but the government itself 
had ceased to accomplish one of the chief ob- 
jects of its creation. 

We could take no part in any supposed con- 
fiiet between capital and labor, if there can 
be a conflict in a country where the laborer 
of to-day may be the capitalist of to-morrow. 
All men are equal before the law. Neither 
the capitalist nor the laborer has a right to 
violate it. We personally desire that the la- 
borer in all departments of life should obtain 
adequate reward for iiis services. What that 
should be, it was not for us as a general ques- 
tion to decide. We can only say that we 
found no sufficient excuse for the wrong done 
to the proper^ in possession of the court. 
The men who committed it had no claim what- 
ever to it, and if they had, the result would 
have been the same. Tliose who may be 
said, in one sense, to own the property of the 
Toledo, Peoria & Warsaw Railway Compa- 
ny, and who will be entitled to its proceeds 
when sold, are the bondholders under the 
mortgages, but though many of them may be 
capitalists, still even they would be guilty of 
a contempt if they violently took possession 
of the property while in the custody of the 
court. It is the act committed that consti- 
tutes the offense, whether by capitalists or 
strikers, the forcible seizure of property not 
in the possession of an individual or of a cor- 
poration, but of the court. 

But while these cu'cumstances have influ- 
enced us to impose a penalty, we do not de- 
sire to continue it, if the purpose has been 
effected — the maintenance of the authority of 
the couit and the prevention of similar of- 
fenses hereafter. And after due consideration 
we have come to the conclusion, the com-t 
still being in session, that we may remit the 
penalty and discharge the defendants. 

The railroads have resumed their ordinary 
traffic. There seems at present no danger of 
future trouble. Railroad employes have re- 
turned to their duties. It is to be hoped 
that the lessons of the time have not been lost 
on the public, nor on employers or employes. 
The defendants have expressed regret for 
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Tvhat has Tjeeii done, and' promise that the 
offense sliall not "be repeated. And then it is 
to tie rememtiered that we consider only the 
disobedience of the orders of the court and 
not the general criminal act. And though the 
wrong done was great, still it is but justice 
to say that at Peoria, as elsewiere hi this 
circuit, there was no destruction of property 
as at Pittsburgh; on the contrary, there were 
in some places earnest efforts made by the 
strikers to preserve property. 

Again, we do not lore sight of tlie fact that 
at Peoria, as elsewhere in the circuit, persons 
who aided in deprivhag the receiver of control 
over the property, did not fully i-ealize the 
nature of the offense as against the court. 
Tliey must to a great extent be held answer- 
able for all the consequences which followed 
from their wrongful and violent acts, but it 
must be admitted that after a time, when they 
fully comprehended that theywere oDstructing 
the orda-s of the courts and the possible re- 
sults, they relinquished the control of the trains 
and allowed the receiver to retake possession. 
In Peoria this was sooner accomplished than 
in some other places. So, that in view of these 
considerations, and with the concurrence of the 
disti'ict attorney and the counsel of the receiver, 
all tlie defendants will now be discharged, on 
each one giving his' own recognizance to ob- 
.servethe laws of the United States, and to ab- 
stain from all wrongful interference with any 
property in the possession of a 'receiver of 
this court, for one year Irom this time. , 

NOTK See, also, King v. Ohio & M. By. 
Co. [Case No. 7,8001. 

The authorities on the subject of contempt > 
of court by interfering with property in the j 
hands of a receiver can be found in 2 Dauiell, ; 
Ch. Prac. 1743, and in High, Rec. §§ 163-174. 
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Case "No. 13,606. 

In re SECTIONAL DOCK CO. 

[The case reported under above title in 3 Dill. 
83. is the same as Case No. 3,536.] 

SECTIONAL DOCK CO. (SALVOR 
WRECKING CO. v.). See Case No. 12,- 
273. 

SECURITY INS. CO. v. The MILWAUKEE. 
See Case No. 9,625. 
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SECURITY INS. CO. v. TAYLOR. 
[2 Biss. 446.] i . 
District Court, N. D. Illinois. Feb., 1871. 

EsEOUTORS— Foreign — ^Action against. 
1. An executor cannot he compelled to appear 
and answer in a state where he has not taken 
out letters testamentary, nor done any official 
.act. 

X PReported by Josiah H. Bissell, Esq., and 
here reprinted by permission".] 
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2. His power and liability are local, and the- 
fact that process is served upon him while with- 
in the jurisdiction of this court, does not make 
him amenable to its process in his representa- 
tive capacity. 

[Cited in brief in Luce v. Manchester & L. R„ 
Co., 63 N. H. 588, 3 Atl. 619.] 

3. A scire facias in this court to bring in the- 
executors of a Wisconsin estate, will be dis- 
missed. 

This was a demurrer to a plea in abate- 
ment to a scire facias to make the executors- 
of the defendant, Emeline Taylor, parties to- 
this proceeding. The original proceeding- 
was a libel in personam for a marine tort,, 
filed by the libellant, the Security Insm*ance- 
Company," against Emeline Taylor, executrix 
of Isaac Taylor, deceased; John Campbell 
and HoUingford Warfield alleging in sub- 
stance that they were the owners of the- 
steamer Geo. S. Weeks, a vessel of twenty 
tons burthen, duly licensed and enrolled, and. 
plying upon the waters of the Mississippi 
river between the port of Red Wing, in the- 
state of Minnesota, and Savannah, in the 
state of Illinois; that respondents, as the- 
owners of said steamer, were guilty of neg- 
ligence in the transportation of a cargo or 
'wheat from Red Wing to Savannah, bjr 
which the libellants sustained great damages. 
On the hearing an interlocutory^ order was: 
entered in favor of the libellants, and refer- 
ence made to one of the masters of this 
court to take testimony, and report as to the 
extent of the damages sustained. Excep- 
tions' were taken to the master's report, and 
a hearing had upon these exceptions. Pend- 
ing the decision upon that hearing, a sugges- 
tion was made of' the death of the respond- 
ent, Emeline Taylor, and leave was taken to- 
issue a scire facias to make her executors- 
parties to the proceeding. That scire facias- 
was served upon one Kelly, alleged to be one- 
ot the executors of Mrs. Taylor, who came- 
in and pleaded in abatement to the scire- 
faei^s that Emeline Taylor, during her life- 
time, was domiciled In the state of Wiscon- 
sin, that her residence was there, that she- 
died there, and her wiU was probated there, 
and had not been probated in the state of 
Illinois; that the respondent Kelly is one of 
three executors named, and that they have- 
proved the will in the county of Racine, in 
the state of Wisconsin, and are acting as 
such executors, under letters testamentary 
fi'om the proper court of said county; that 
he was casually in the state of Illinois when 
served with process, and has never in any- 
wise acted as executor within the jurisdic- 
tion of this state. To this plea libellants de- 
murred. ■ 

Rae & Mitchell, for libellants. 

Wm. F. Whitehouse, for respondent. 

BLODGETT, District Judge. It seems: 
very clear to me that this scire facias cannot 
be sustained. The law Is well settled that 
executors and administrators cannot act out 
of the' jurisdiction in which they are ap- 
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pointed, except by complying with the stat- 
utory provisions made by comity in sucli ex- 
terior jurisdiction. For instance, an execu- 
tor in another state may have ancillary ad- 
ministration in this state, for certain pur- 
poses, under the statutes of this state, by 
probating the will here; in which case the 
authorities of this state will respect his 
character as executor, and allow him to pro- 
ceed, and sell or control such portion of the 
estate as lies within this jurisdiction. This 
rule, a rule of legislative inter-state comity, 
holds in nearly all the states, as far as my 
investigation has gone; but it does not in 
any way override, or otherwise compromise 
the general principle that the power of an 
executor or administrator is local. In this 
ease the process of this court cannot reach 
the administrators or executors of Bmeline 
Taylor, unless they have made themselves 
executors within the jurisdiction of the 
court. This they have not done, and the 
mere fact that one of the executors came 
within the jurisdiction of the court upon oth- 
er business, does not make him amenable to 
the process of this court in his representative 
capacity; his official mantle falls when he 
leaves the jurisdiction in which he was aj^ 
pointed. If persons having claims against 
the estate of Emeline Taylor wish to pur- 
sue their remedy here, they must either take 
out letters of administration against the es- 
tate in this jurisdiction, or procure the ex- 
ecutors to probate the will within this state, 
before the courts of this state, either state 
or federal, can obtain jurisdiction in per- 
sonam of the executors, or of the property 
of the decedent. 

The demurrer to the plea in abatement will 
therefore be overruled; plea sustained, and 
scire facias dismissed. 

NOTE. Where an administrator sues as 
such, and he is a citizen of the same state as 
the defendant, the court has no jurisdiction, 
although the intestate was a citizen of anoth- 
er state. An administrator is in such case the 
real and not a nominal party. Dodge v. Per- 
kins [Case No, 3,9541. That an executor can- 
not be sued in his oflBcial character in another 
state for assets received by him in the jurisdic- 
tion where he was appointed, see Melius v. 
Thompson [Id. 9,403]. No action can be main- 
tained against an executor or administrator, 
founded on a debt due from the estate of the 
deceased, unless he has been duly qualified by 
a probate tribunal in the state or county where 
the suit is brought. Caldwell v. Harding [Id. 
2,301], 
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SEDAM V. TAYLOR et al. 

[3 McLean, 547.] i 

Circuit Court, D. Indiana, May Term, 1845. 

Marshal— Faildre to Take Sdfficiest Secoki- 
TT— Pleading at Law — Plea in Bar. 

1. To an action on a marshal's bond, for tak- 
ing insufficient security on a replevin bond, a 

1 [Reported by Hon. John McLean, Circuit 
Jxistice.] 



olea that a levy was made on goods and chat- 
tels, lands and tenements, sufficient to satisfy 
the judgment, is good in bar, 

2. Such a plea is good in bar to an action 
brought on an injunction or appeal bond. 

At law. 

Mr. Wright, for plaintiff. 
Morrison & Bright, for defendants. 

OPINION OF THE COURT. This action 
is brought on the official bond given by the 
defendant Taylor, as marshal, for taking in- 
sufficient security on a replevin bond. The 
defendants pleaded that, after the taking and 
return of the replevin bond, a fi. fa. was is- 
sued and placed in the hands of the marshal, 
who, before the bringing of this suit, did levy 
on divers goods and chattels, lands and tene- 
ments of the said sureties in the replevin 
bond; to the full value of the judgment in- 
terests and costs, which levy remains undis- 
posed of, &c. To this the plaintiff replies, that 
the lands and tenements levied upon by the 
fi. fa. were subject to a prior hen of a judg- 
ment against the said sm-eties, for the sum of 
$2,760.38, on which execution was issued, and 
the above land sold, the proceeds of which 
sale were insufficient to pay that judgment, 
&c. To this replication, the defendants de- 
murred. 

The replication is bad, as it does not answer 
the plea. In the plea, the levy is alleged to 
have been on divers goods and chattels, lands 
and tenements. The plea does not answer to 
the goods and chattels, but to the lands and 
tenements only. The replication may be true, 
and the plea of the defendant may, notwith- 
standing, be a bar to the plaintiff's action. 
The sureties of the marshal were bound col- 
laterally, for the performance of his duty. 
The plaintiff, in this action, seeks to make 
them liable, where the plea avers there was 
a levy on goods, &e., to the full value of the 
judgments. This is, clearly, a bar to the ac- 
tion. Such a levy is a bar to an action on an 
injunction or appeal bond. Cass v. Adams. 
3 Ohio, 223; M'Intosh v. Chew, 1 Black. [6G 
V. S.] 289. 

On leave, the replication was amended. 
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SEDAM et al, v, WILLIAMS et al. 

[4 McLean, 51.] i 

Circuit Court, D. Michigan. June Term, 1845. 

JuBSjrENT -Merger — Equity — In Aid of Law — 
Negligence — Partnership — Mortgage. 

1. When a. judgment is obtained against one of 
two partners on a joint promise, the contract is 
merged in the judgment; and an action at law 
can not be maintained against the partners on 
the same ground. 

2. Where a party has lost his remedy, through 
negligence at law, chancery will not aid; but 
where such remedy has been lost by accident, or 

1 [Reported by Hon. John McLean, Circuit 
Justice.!! 
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otherwise, except by negligence, chancery will 
aid. 

[Cited in U. S. v. Ames, 99 U. S. 47J 

3. Where one partner sells to another, who 
hinds lumself to appropriate the goods on hand, 
to the payment of the debts of the firm, the as- 
signee becomes a- trustee to the creditors and the 
late partner, for the faithful performance of the 
trust. 

[Cited in Smith t. Dennison, 101 111. 550.] 

4. It is immaterial whether the hill in form he 
a creditor's bill, if it contain upon its face mat- 
ter for relief. 

5. A debtor of the judgment debtor, if he agree 
to pay the judgment creditor, may be decreed to 
make the payment. 

6. A mortgage can not be split up into different 
suits, on the different tracts of land mortgaged; 
yet if one or more of such tracts have been sold 
by a prior mortgage, or if the mortgagor have no 
title to such tracts, they may be omitted m the 
bill to foreclose. 

In eauity. 

Seaman, Douglass & Walker, for complain- 
ants. 
Manning, Hunt & Watson, for defendants. 

OPINION OP THE COURT. The bill in 
this case states that Williams and Hodges 
were partners, and that B. O. Williams pur- 
chased goods of plaintiff in his own individual 
name for the firm. That Williams sold out the 
goods to Hodges, who agreed out of the pro- 
ceeds thereof, to pay the debts of B. O. Wil- 
liams, contracted in the purchase of the goods, 
including plaintife's debt. That Hodges gave 
a bond in the penalty of sixty thousand dol- 
lars, and a mortgage, to secure the payment 
of said debts. The bill is filed in behalf of 
the creditors of the late firm, to foreclose the 
mortgage, etc. .A judgment was obtained by 
the complainants against B. O. Williams. The 
defendants demurred to the bill, and assigned 
various grounds as cause of demurrer, which 
will be considered. 

It is first alleged that the complainants can 
not sustain their bill on the ground of the 
co-partnership. 1st. Because the judgment 
against B. O. WiUiams has not taken away 
the. legal remedy of the complainants against 
Hoiages and Williams, as co-partners. Sheeley 
V. Mandeville, 6 Cranch [10 U. S.] 233. 2d. 
Admitting the legal remedy against Hodges to 
be extinguished by the judgment, the com- 
plainants are not entitled to any relief in 
equity against Hodges on that account It 
was through their own negligence, and not any 
fraud on the part of Hodges, or either of the 
other defendants, that they lost thek remedy 
at law against him, and equity will not give 
relief in such a case. Penny v. Martin, 4 
Johns. Ch. 566. 

The first ground was undoubtedly sustained 
ini the case cited from 6 Cranch, 253 [supra]. 
That case has not been overruled by the su- 
preme court; but it would seem to be impos- 
sible to sustain it on general principles. That 
a judgment against one of two joint promis- 
ers, or persons equally bound to pay the debt 
sued for, both being sued, merges the debt, is 
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a principle sustained generally, except hi the 
above case. Had the note been joint and sev- 
eral, and the suit been commenced against one 
only, and a judgment obtained against him, 
another action might be brought against the 
co-promiser. But, whether the Case of Mande- 
ville be law or not, the bill is not objectionable 
on that ground. 

On the second ground, it is supposed, that 
if the right at law against Hodges be extin- 
guished, by the judgment against Williams, 
that is no ground on which chancery can give 
relief. It may be admitted, as ruled in the 
case of Penny v. Martin, that where a party 
has lost his remedy at law by neghgence, 
chancery will not aid him. But the remedy 
sought against Ho^iges, did not exist as 
against WiUiams. The bill seeks to foreclose 
the mortgage given by Hodges, and subject the 
property covered by it, to the payment of the 
debts of the firm. This, if not a new liabil- 
ity, is a new security, for the payment of those 
debts, and it can only be applied, as intended 
by the parties, by a court of equity. No pro- 
cedure at law against Williams and Hodges, 
could effectuate this object. 

It is contended that the bill can not be sus- 
tained on the ground that Hodges is a trustee 
for the creditors of the co-partnership. In 
support of this position, it is insisted, that no 
case can be found in which a court of equity 
has declared a debtor to be a trustee for his 
own creditors, and sought to charge him with 
the payment of his debts in this new char- 
acter, aside from his legal liability. Hodges, 
it is said, was equally boimd with Williams 
for the payment of complainant's debt, when 
he purchased out Williams's interest in the co- 
partnership; and when he afterwards gave 
the bond and mortgage. That the judgment 
was not obtained against Williams, until near- 
ly two years after the bond and mortgage 
were executed. It is true that Hodges was 
equally hable with Williams, for the payment 
of the debts of the partnership. But by his 
contract with Williams, he bound himself, out 
of the proceeds of the goods received, to pay 
■the debts of the firm. Does not this consti- 
tute a trust? K Hodges were about to ap- 
propriate the goods in any other manner, and 
for any other purpose, than to pay the debts 
of the partnership, could not WiUiams restram 
him by injunction? Could not the creditors 
of the firm restrain him? It was upon the 
condition of the faithful appUcation of the 
proceeds of the goods to the payment of these 
debts, that the goods were placed under the 
control of Hodges. The mortgage was given 
to secure the faithful performance of this con- 
tract. And those who are beneficiaUy inter- 
ested in the contract, may enforce the mort- 
gage. Bleeker v. Bingham, 3 Paige, 249; 1 
Johns. Ch. 82; 3 Johns. Ch. 261; 2 Story, Eq. 
Jur. §§ 1041-1044. As the bond, and mort- 
gage were intended to secure the payment of 
certain moneys to the complainants and other 
creditors of Williams, and not directly to him, 
he may be considered in equity as a trustee 
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of the bond and mortgage for the complainants 
and others. It was held, in the case of Hook 
T. Kinnear, 3 Swanst. 417, that a person not 
a party to a eontiact, nor privy to it, but for 
whose benefit a third person had entered into 
it, could file a bill in equity for a specific exe- 
cution of it. [Russell V. Clark] 7 Cranch [11 
U. S.] 69; 1 Johns. Oh. 129; 7 Paige, 627. 

It is insisted, that the bill can not be sus- 
tained as a creditor's biU, as it does not show 
that the remedy at law has been exhausted. 
An execution on the judgment against Wil- 
liams was returned no property found, as re- 
quired. As to the character of this bill, it is 
not material, if it embody principles which 
show that the complainants are entitled to re- 
lief. It is not, technically, a creditor's bill. 
On the supposition that this is a creditor's bill, 
it is objected that it can not be sustained 
against the defendant Hodges and Gardner 
D. "Williams. And the decision of Chancellor 
Sanford is cited in Donovan v. Finn, Hopk. 
Oh. 85, where he says "the court has no power 
to compel the debtor of a judgment debtor to 
make payment to the judgment creditor, in 
satisfaction of the judgment" And it is ar- 
gued that Hodges is a debtor to B. O. Wil- 
liams to the extent of the bond and mortgage, 
but the defendant, Gardner D. Williams, is not 
a debtor of B. O. Williams in any amount 
Whether a debtor of a judgment debtor can be 
decreed to pay the judgment creditor, must 
depend upon the character of the contract out 
of which the indebtment arises. If the debt- 
or bound himself to pay the judgment cred- 
itor, he would be decreed to pay him. Or if 
the contract to that effect were made with the 
judgment debtor, the principle stated in the 
above case will admit of qualification. 

The complainants' bill is alleged to be multi- 
farious, as it seeks to have the judgment at 
law satisfied out of a chose in action, the bond 
and mortgage; and also asks a foreclosure of 
the mortgage. Coop. Bq. PI. 182, 183; Swift 
V. Eckford, 6 Paige, 22; Salvidge v. Hyde, 1 
Jac. 151. It is a matter of difficulty to lay 
down any rule by which a bill shall be consid- 
ered multifarious. But, we think the present 
bin is not subject to this objection. The claim 
of the complainants and the other creditors 
can be satisfied out of the mortgage only, by a 
foreclosure and a sale of the premises. 

The bni prays a foreclosm-e of the mortgage, 
except lot ninety-six and a part of lot ninety- 
seven; and this, it is said, is good on demur- 
rei'. A bill, it is said, must apply to the 
whole, and not to a part, of the mortgaged 
premises, because it would multiply litigation. 
Coop. Eq. PI. 184; Mitf. Eq. PI. 183. It may 
be that the mortgagor had no title to lot ninety- 
six, and a part of lot ninety-seven. It is true 
that a party would not be permitted to fil^ 
several bills, to foreclose different parts of the 
same mortgage. That would be an abuse 
which the court would correct. In general, 
such a procedure might be favorable to 
the mortgagor; especially if the property 
would be likely to sell for more than the mort- 



gaged debt. The bill shows that the above 
lots have been sold under a prior mortgage. 

It is objected that the bill is filed by the 
complainants, on behalf of themselves and all 
other judgment creditors of the defendant O. 
B. Williams, when it does not appear from the 
bill that there are any other judgment cred- 
itors. And it is said to be good ground of de- 
murrer to the whole bill, that a person who 
has no interest in the controversy, and has no 
equity as against the defendant, is improperly 
joined as a party complainant. Clarkson v. 
De Peyster, 3 Paige, 336; King of Spain v. 
Justo De Machado, 4 Buss. 225; 3 Cond. Bng. 
Ch. 643. This may be good law, but its ap- 
plication to the case is not perceived. The ar- 
gument used is, "if a complainant who has an 
interest in a suit, can not unite with him one 
who has no interest; it would seem to follow 
that he could not file a bill in behalf of him- 
self and others, without showing there are 
others interested in the subject matter of the 
suit." The bill, by the general designation of 
judgment creditors of the firm, leaves no un- 
certainty as to the persons who may come in 
and claim a due proportion, under the sale of 
the premises. Where parties are very numer- 
ous, a part of the persons in interest may pros- 
ecute for the benefit of the whole. In theii 
decree, the court will make the proper distri- 
bution of the money. 

The objection that the citizenship of the de- 
fendants is not sufficientiy alleged, is not sus- 
tainable, la the bill they are alleged to be 
residents, but in the subpoena they are stated 
to be citizens. 

The demurrer is overruled, and the defend- 
ants are required to answer, etc. 



Case "No. IS, 610. 

SEDGWICK V. CASEY. 

[4 Ben. 562; i 4 N. B. R. 496 (Quarto, 161); 3 
Chi. Leg. News, 177.] 

District Court, S. D, New York. Feb. 21, 1S71. 

Baskrcptct — Suit by Assignee — Statdte op 
Limitations — Adverse Interest. 

1. An assignee in bankruptcy filed a bill in 
equity against C, to recover from him moneys al- 
leged to be due on an agreement made by C. with 
the bankrupts. The defendant pleaded that the 
cause of action had not accrued within two years 
before the commencement of the suit, and that 
the defendant did not, at any time within two 
years after the cause of action accrued to tiie 
plaintiff against the defendant, make any ac- 
knowledgment or promise to come to any account 
for, or to pay or in any way satisfy the plaintiff 
in any sum or sums of money, for or by reason 
of anything alleged in the bill. The plaintiffs 
demurred to the plea. Held, that the limitation 
provided in the second section of the bankruptcy 
act [of 1867 (14 Stat 518)] had no application to 
the suit, it being a suit merely to collect a debt 
in which the plaintiff claimed no interest adverse 
to the defendant, in any property of the bank- 
rupts, and the defendant claimed no interest ad- 
verse to the plaintiff in any such property, and 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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no owntrship of, or title to, mf ggScifie prSgerty 
which belonged to the bankrupts. 
rOited in Ee Krosman, Case No. 7,936; gayis 
V. Anderson, Id. 3,623; BachmanT. Pack- 
ard, Id. 709; Norton v. Barker, Id. 10,349; 
Smith V. Crawford, Id. 13,030; Walker v. 
Towner, Id. 17,089.] 
[Cited in Beeson v. Shively, 28 Kan. 580.] 

2. That limitation of two years, moreover, ap- 
plied only to controversies of which the circuit 
court would have jurisdicfaon, and. the curcuit 
court of this district would have no 3urisdietion 
of this suit. The plea, therefore, must be over- 
ruled. 

[This -was a bill by Jobn Sedgwick, assignee 
in bankruptcy of John M. Berrian and others, 
against Henry H. Casey.] 

T. M. North, for plaintiff. 

A. B. Dyett and G. A. Seixas, for defendaint 

BLATCHFORD, District Judge. This is a 
bill in equity to recoyer from the defendant 
money alleged to be due to the plaintiff on an 
asset of the. bankrupts, namely, an agreement 
made by the defendant with the bankrupts, to 
pay them, as salaries for then* services as 
clerks, certam portions of the net profits which 
should be realized from the business carried 
on by the defendant, and in prosecuting whicb 
the bankrupts were so employed as clerks, 
such payments to be made as soon after the 
terminations of their clerkships as there should 
be funds sufficient to discharge the liabilities 
of the business, and pay such profits. The 
agreement provided that the bankrupts should 
have no interest in the stock or property of 
the defendant's business. The bill prays for 
an account by the defendant, he having aU 
the books and papers from which such profits 
can be ascertained, and for a discovery of such 
books and papers, and for the payment of 
what shall be found due on such accounting. 

The defendant pleads to the bill, that the 
cause of action did not accrue within two 
years before the commencement of the action, 
and that the defendant did not, at any time 
within two years after the cause of action ac- 
crued to the plaintiff against the defendant, 
make any acknowledgment or promise to 
come to any account for, or to pay or in any 
way satisfy the plaintiff in, .any sum or sums 
of money, for or by reason of anything alleged 
in the bill. 

This plea of the statute of limitations is evi- 
dently supposed to be. warranted by the sec- 
ond section of the bankruptcy act, which pro- 
vides, that no suit at law or in equity sbaU, in 
any case, be maintainable by an assignee in 
bankruptcy, against any person claiming an 
adverse interest touching any property or 
rights of property of the bankrupt, transfer- 
able to or vested in. such assignee, in any 
court whatsoever, xmless the same shall be 
brought within, two years from the time the 
cause of action accrued to the assignee. This 
suit does- not fall withui that provision. It is 
a suit merely to collect a debt or enforce the 
payment -6f money due on a contract The 
plaintiff does not daim an interest adverse to 
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the defendant hi or touching any property or 
right of property of the bankrupts, transfer- 
able to or vested in the plaintiff as their as- 
signee, nor does the defendant claim any in- 
terest adverse to the plaintiff, in or touching 
any such property, or right of property. The 
defendant claims no ownership of, or title to, 
the debt or contract which the plaintiff is 
seeking to enforce against the defendant 
Nor does the plaintiff claim any ownership of, 
or title to, any specific property or right of 
property, as havmg passed to him. by virtue of 
his appointment, which the defendant also 
claims to own. Nor does the defendant claim 
any ownership of, or title to, any specific 
property which belonged to the bankrupts. 
The limitation of two years applies only to 
such controversies. Moreover, it applies to 
controversies of which, by the same second 
section, the circuit court of the district has 
concurrent jurisdiction with the district court 
of the same, district. The circuit court of this 
district would have no jurisdiction of this suit 
The plea is overruled, with costs, and the de- 
fendant is sQlowed to answer the biU within 
twenty days. 



Case No. 1S,611. 

SEDGWICK V. JB'IIIDENBERG. 

Ill Blatchf. 77.] i 

Circuit Court, S. D. New York. April 12, 1873. 

Baskrdptct— Appeal— Whbs to be Brought. 

1. Unless the appeal provided for in tie eighUi 
section of the bankruptcy act of March 2d, 1867, 
(14 Stat 520,) be taken within ten days after the 
decree is entered, this court acquires no jurisdic- 
tion thereby. 

[Cited in Fellows v. Burnap, Case No. 4,721; 
Judson V. Courier Co., 25 Fed. 709.] 

2. The provision of the second section of the 
act of June 1st 1872, (17 Stat 196,) .that "no 
judgment decree, or order of a district court 
rendered after this act shall take effect shall be 
reviewed by a circuit court of the United States, 
upon like. process or appeal, unless the process 
be sued out, or the, appeal be taken, within one 
year after the entry of the judsment, decree, or . 
order sought' to be reviewed," has not ehanged 
the provision of the said eighth section of the 
act of 1867, in that particular. 

" In equity. This suit was brought in the dis- 
trict court, by the plahitiff [John Sedgwick],. 
a citizen of New York, as- assignee in bank> 
ruptcy of Abraham Valk and Jamea S, Yalk,. 
Who were adjudged bankrupts by said courts 
agamst the defendant [Henry Fiidenberg], a 
citizen of New York, to set aside a transfer of 
property, made by the bankmpts to the de- 
fendant, as being void under the provisions of 
the thirty-fifth section of. the bankruptcy act 
of March 2d, 1867, (14 Stat 534,) the defend- 
ant claiming an adverse interest to the plain- 
tiff touching said property- After a final hear- 
ing, on pleadings and proofs, the district court, ' 
on the 5th of October, 1872, made an interlocu- 
toiy decree, declaring that such transfer was 
made in fraud of said act, and was void, as to 

1 [Reported by Hon. Samuel Blatchford. Dis- 
trict Judge, and here reprinted by permission.] 
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the plaintiff, and directing tliat the defendant 
account, before a master, for the value of such 
prope-ty. [Case unreported.] The master took 
the account, and made his report, and, on the 
21st of December, 1872, the district court 
made a decree thereon, that the plaintiff recov- 
er from the defendant $14,793 37, and that 
the defendant execute certain conveyances to 
the plaintiff, and tliat the plaintiff recover his 
costs in the suit, to be taxed. The defendant 
claimed no appeal from such decree, within 
ten days after the entiy of such decree in the 
disti'ict court; nor did he, -within that time, 
give notice of any appeal therefrom to the 
clerk of said court, or to the plaintifE- On the 
3d of Januaiy, 1873, the plaintiff, on notice to 
the defendant, had his costs taxed; and the 
bill, as taxed, was filed on that day in the 
office of the clerk of the district court. On 
the 20th of January, 1873, the defendant filed, 
in the district court, a notice stating that be 
appealed from the decrees in the suit, to this 
court. On the same day he filed, in the dis- 
trict court, a petition of appeal, signed by his 
solicitors, addressed to this court, reciting the 
proceedings in the court up to and including 
the decree of December 21st, 1872, and pray- 
ing for the reversal of that decree. On the 
same day, the defendant filed, in the district 
court, a bond, executed by himself and two 
sureties, to the plaintiff, in the penalty of ?30,- 
000, dated that day, reciting the appeal, and 
conditioned that the defendant should prose- 
cute such appeal to effect, and answer all dam- 
ages and costs, if he should fail to make it 
good. On the next day the bond was ap- 
proved by the district judge as to its form and 
amoimt, and the sufficiency of the sureties, and 
a copy of the notice of appeal, and of the pe- 
tition of appeal, were, on that day, served on 
the plaintiff's solicitors, and were, on the next 
^day after that, returned by them to the de- 
fendant's solicitors, with a notice objecting to 
the service thereof, as too late, and refusing to 
receive the same, for that reason. The plain- 
tiff now moved to dismiss the appeal. The de- 
fendant claimed, that, tmder the second sec- 
tion of the act of June 1st, 1872, (17 Stat. 196,) 
which provides, that "no judgment, decree, or 
order of a disti'ict court, rendered after this 
act shall take effect, shall be reviewed by a 
■circuit court of the United States, upon like 
process or appeal, unless the process be sued 
out, or the appeal be taken, within one year 
after the entry of the judgment, decree, or or- 
der sought to be reviewed," the appeal was 
taken in time. 

Oharles W. Bangs, for plaintiff. 

Beebe, Donohue & Cooke, for defendant. 

WOODRUFF, Circuit Judge. I have here- 
tofore decided (In re Coleman [Case No. 2,- 
979]; In re Place [Id. 11,201]) that, unless the 
appeal provided for in the eighth section of the 
bankrupt act, (14 Stat. 520,) be taken within 
ten days after the decree is entered, this court 
acquires no jurisdiction thereby. 
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I am satisfied, that the second section of the 
act of June 1st, 1872, (17 Stat 196,) has not 
<:hanged the law in that particular. I have, 
therefore, Jio discretion and no alternative. I 
am compelled to grant the motion to dismiss 
the appeal 
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SEDGWICK V. GRINNELIi. 

[9 Ben. 429.] i 

District Court. S. D. New York. April, 1878. 

BaNKBUPTOT — MOIITGAGE — FoilECLOSUHE — AS- 
SIGNEE — Right to Redeem. 

1. After a petition in bankruptcy was filed and 
before an adjudication, a suit to foreclose a mort- 
gage given by the bankrupt was commenced in a 
state court, in which suit the bankrupt was a 
party defendant. The foreclosure suit was end- 
ed by a decree of foreclosure, and a sale and con- 
veyance of the mortgaged property, before the as- 
signee in bankruptcy was appointed. He sub- 
sequently brought a suit to redeem the property: 
Held, that, under the decision in Eyster v. Gaff, 
.91 U. S. 521, his right to redeem was cut off by 
the decree in the suit 

2. The title to the property remained in the 
bankrupt until the assignment was made to the 
assignee in bankruptcy, the right of the bank- 
rupt to redeem was cut off by the decree, and no 
right to redeem passed to the assignee in bank- 
ruptcy. 

[This was a bill in equity by John Sedg- 
wick, assignee of Frederick S, Kirtland and 
others, again.st George B. Grinnell.] 

T. M. North, for plaintiff. 
Martin & Smith, for defendant 

BLATCHFORD, Circuit Judge. The peti- 
tion in bankruptcy was filed March 18th, 1870. 
The suit to foreclose the mortgage was con- 
menced May 9th, 1870. The mortgagor, Kirt- 
land, was made a party to that suit The ad- 
judication of bankruptcy was made May 28th, 
1870. The judgment of foreclosure and sale 
was entered July 15th, 1870, the sale took 
place August 23d, 1870, the deed of the referee 
to the defendant was given September 23d, 
1870, the report of sale was filed September 
26th, 1870, and the report as to surplus mon- 
eys was ffied October 1st, 1870. The plain- 
tiff was appointed assignee December 15th, 
1870, and the assignment was made to him 
December 23d, 1870. It thus appears, that 
all the proceedings in the foreclosure of the 
mortgage took place between the time the pe- 
tition in bankruptcy was filed and the time 
the plaintiff was appointed assignee. The 
plaintiff was not made a party to the fore- 
closure suit, and claims that his title to the 
mortgaged premises relates back to the 18th 
of March, 1870, a date before the foreclosure 
suit was commenced, and that his right to re- 
deem from the mortgage was not cut off by 
the decree in the suit. 

In Eyster v. Gaff, 91 U. S. 521, the foreclo- 
sure suit had been commenced before the peti- 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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tion in bankruptcy -was filed, but the decree 
of foreclosure was made after the assignee in 
bankruptcy -was appointed. The assignee was 
not made a paiiy to the foreclosure suit. The 
question "was whether the legal title to the 
mortgaged premises which passed to the as- 
signee was diyested by the foreclosure pro- 
ceedings. The supreme court held, that, at 
the time the suit was commenced, the mort- 
gagor was vested with the title and was the 
proper and necessary defendant; thai^ but 
for the bankruptcy of the mortgagor, the sale 
nnder the foreclosure decree and the deed 
would have vested the title in the purchaser, 
and such title would have related back to the 
date of the* mortgage; that, as the suit was 
commenced against the mortgagor when the 
title or equity of redemption was in him, any 
person who took his title, or any interest he 
had, pending the suit, would have been boimd 
by the proceedings and would have had his 
rights foreclosed by the decree and sale; that 
a transfer made to an assignee in bankruptcy 
by a bankruptcy proceeding will not prevent 
the court from proceeding with the foreclosure 
suit without the presence of the assignee in 
bankruptcy, nor affect the title of the pur- 
chaser who buys under the decree; and that 
the adjudication of bankruptcy did not divest 
the jurisdiction of the court in which the fore- 
closure suit was pending. In the present case, 
the foreclosure suit was brought before the ad- 
judication of bankruptcy was made. I think 
the principles established in Byster v. Gaff 
[supra] apply to the present case. The fact 
that, in Eyster v. Gaff, the foreclosure suit 
was brought before the petition in bankruptcy 
was filed does not alter the case. The state 
court bad jurisdiction of the suit, of its sub- 
ject matter and of the parties to it. If the 
adjudication of bankruptcy did not divest it 
of such jurisdiction, a fortiori the filing of the 
petition in bankruptcy did not. The plaintiff 
<aid not acquire any title till the 23d of De- 
cember, 1870, and before that time the title 
and equity of redemption in the mortgagor 
had been divested by the foreclosure proceed- 
ings. 

Nor does the fact that the statute declares 
that the assignment to the assignee in bank- 
ruptcy shall relate back to the commencement 
of the proceedings in bankruptcy, and that 
"thereupon, by operation of law, the title to 
all such property and estate, both real and 
personal, shall vest in 'said assignee," alter 
the case. This is shown by the decision of 
the supreme court in Hampton v. House, 22 
Wall. [89 U. S.] 263. That case holds, that 
an adjudication of bankruptcy does not di- 
vest the bankrupt of his title to either his real 
or personal estate; that, prior to the assign- 
ment to the assignee, the title of the bank- 
rupt's estate remains unchanged; that the 
question is not affected by the fact that the 
statute provides that the assignment shall re- 
late back to the commencement of the pro- 
■ceedings, as the instrument of assignment can- 
not operate, either retrospectively or prospec- 



(Case No. 12,613) SEDGWICK 

tively, before it is executed; that, until an as- 
signee is appointed and the assignment is made 
to him, the title to the proi)erty remains in the 
banki'upt; and that, in that respect, the pres- 
ent statute differs from the act of 1841 [5 
Stat. 440], under which the decree of bank- 
ruptcy divested the title. As the title to the 
mortgaged premises remained in the bank- 
rupt up to the 23d of December, 1870, his 
right and equity of redemption were cut off 
by the foreclosure decree, and no right to re- 
deem passed to the plaintiff. 

It is not established that the firm composed 
of the bankrupts was insolvent on the 30th 
of December, 1867. The mortgage covered 
guarantees of the successive renewals of the 
two original notes. But these questions, and 
any question as to the payment of the mort- 
gage, were concluded by the decree in the 
foreciosm-e suit, not only as against the mort- 
gagor, but as against the assignee in bank- 
ruptcy. 

The bill is dismissed, with costs to the de- 
fendant, to be paid out of the estate* hxbank.- 
ruptcy. 

[For subsequent proceedings in this" litiga- 
tion, see Case No. 12,613.] 



Case Iffo. 12,613. 

SEDGWICK r. GRINNELI/. 

aO Ben. 6.] i 

District Court. 'S. D. New Tork. June, 1878. 

Costs— Fees on Commissios' t:o Take Testithoky. 

1. The practice of the court allows as. a dis- 
bursement to a party who may be entitled to 
costs, what may have been properly paid by him. 
for the execution of a foreign commission; to. take 
testimony. But disbursements must be reason- 
able and must have been necessarily incurred., and 
are not to be deemed to have been necessari^ in- 
curred unless they are reasonable for- the service 
rendered. 

[Cited in The Frisia and The John N. Parker, 

27 Fed. 480.] 

2. If such a commission is issued to another 
state of the Union, addressed a person other than 
one of the "commissioners of the circuit court," 
the compensation fixed by law for such services, 
when performed by a commissioner of the cir- 
cuit court, fixes a standard which should control 
the discretion of the court as to the amount to be 
allowed for the fees on the execution of such 
commission. 

[Cited in Powers v. Manning, 154 Mass. 374, 

28 N. E. 290.] 

3. If the commission issues to a foreign coun- 
try, where no officers are provided by the law 
of the United States for the execution of such 
commission with definite fixed fees, the amount 
allowed by law here will be taken to be a suffi- 
cient compensation for the same service abroad, 
imless it be shown that the customary charge in 
such foreign country is greater. If that is 
shown, it must be held that the party taking out 
the commission necessarily pays such larger sum. 

[This was a proceeding by John Sedgwick, 
assignee, against George B. Grinnell.] 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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Thomas M. North, for plaintiff. 
Mr. Devine, for defendant. 

CHOATE, District Judge. The defendant 
having a final decree for his costs and dis- 
bursements, claims to he allowed as a dis- 
bursement the payment of $75 paid by him 
for the execution of a commission to take 
testimony at Louisville, Kentucky, and $394.- 
78 for the execution of a commission to take 
testimony in London, England. The commis- 
sions were issued by consent to the parties 
named therein as commissioners. The plain- 
tiff's coimsel insists that the persons to whom 
the commissions were issued are "commis- 
sioners" within the meaning of Rev. St. tit 
13, c. 16, which fixes the fees of attorneys, 
clerks, marshals, commissioners, witnesses, 
Jurors, and printers. In this I think the 
counsel is in erroi-. That chapter, as clearly 
appears upon a view of all its provisions, re- 
fers to "commissioners of the circuit court," 
appointed under section 627 of the Revised 
Statutes. The clerk held, however, that the 
rate of fees to be allowed was governed hy 
the chapter of the Revised Statutes above 
referred to, which fixes the fees to be paid 
to "commissionei^" at twenty cents a folio 
"for taking and ceitifying depositions to 
file," and he allowed as a disbui-sement on 
each of the depositions ?25, which was agreed 
upon by the parties as a proper amount of 
the fees if determined by that statute. The 
practice of the court allows as a disbui-se- 
ment what may have been properly paid by 
the party entitled to costs for the execution 
of a foi'eign. commission. Disbursements, 
however, must in all eases be reasonable in 
amount for the service rendered and must 
have been necessarily incurred. The exor- 
bitant fees exacted in some parts of the 
world for the execution of foreign commis- 
sions have long been a grievance to attorneys 
and litigants, and these charges should in all 
cases where they are chargeable as part of 
the costs be reduced to what is a reasonable 
sum for the sei-vice rendered. If any amount, 
however excessive, which the party taking 
out the commission chooses to pay or is 
compelled to pay by the commissioner select- 
ed, can be chai-ged on the other party, no 
check is kept on these exactions. The char- 
ges are not to be deemed necessarily incur- 
red, except so far as they are reasonable in 
amount for the service rendered. On the 
question what will be a reasonable amount 
the fees fixed by statute for the like service 
afford a proper standard, with such variation 
as may be required to conform the charges 
to those customarily allowed for similar 
services in the country where the commis- 
sion is excuted, provided such customary 
charges are not unreasonable. 

If the commission is issued to another state 
in this Union, addressed to a person other 
than one of the "commissioners of the cir- 
cuit court," who are officers especially ap- 
pointed for the purpose of attending to such 



duties, the compensation fixed by law for 
such "commissioner of the circuit court" for 
the same service affords a definite standard, 
which should control the discretion of the 
court in determining the reasonableness of 
the charge in the particular case. If the com- 
mission issues to a foreign country where no 
officers are provided by the law of the United 
States for the execution of such commission 
at any definite fixed rates, the amount al- 
lowed by law here will be taken to be a 
sufficient comp'ensation for the same service 
abroad, unless it be shown that the custom- 
ary charge in such foreign country for the 
like service is greater, and if that is shown 
it must be held that the party taking out the 
commission necessarily pays such larger sum. 

In this case, therefore, the clerk properly 
taxed these two items on the proofs before 
him, that of the Kentucky commission be- 
cause the analogy of the statute fixes the 
standard of charge, that of the English com- 
mission, because there was no proof that the 
service is ordinarily more liberally compen- 
sated in England. 

The fact that similar charges have been 
often included in bills of costs taxed, is im- 
material, since no case is referred to where 
the question of the right to tliem has been 
raised. If a party to a suit is under the 
necessity of examining witnesses abroad, it 
may be a hardship or a misfortune that he is 
compelled to pay more than a fair compen- 
sation for the execution of the commission, 
but there is no equitable principle by which 
he can throw this hardship or misfoi'tune on 
on the other party merely because he hap- 
pens to prevail in his suit. The consent to 
the issuing of the commission cannot be 
deemed a consent to pay as costs any amount 
of fees that the other parly may pay how- 
ever unreasonable. In this case it does not 
appear whether the defendant paid these 
charges voluntarily or whether ihey were ex- 
torted from him by the commissioners by 
the withholding of the commissions till the 
fees were paid. But I see no difference in 
principle in the two cases. The matter is 
very much in the control of attorneys, who 
may in arranging their stipulations for the 
issuing of commission make proper provision 
for the payment of these expenses by agree- 
ment. The practice of allowing extortionate 
charges like those in the present case as 
costs would be giving the encouragement of 
the courts to the extortions complained of. 

Taxation of costs confii-med, with leave to 
the defendant to apply for a retaxation as 
to the English commission upon fuither evi- 
dence. 

[See Case No. 12,612.] 
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SBDG-WiOK V. LYNCH. 

[Nowhere reported; opinion not now accessi- 
ble.] 

Case Wo. 12,615. 

SEDGWICK T. LYNCH. 

[5 Ben. 489; i 8 N. B. R. 289.] 

District Court, S. D. New York. Feb., 1872.2 

Bankbuptct— SaiIes out op Ordisaut Couksb of 
•Business— Prices Received— Iksolvenct. 

1. V. & Co. were wholesale grocers, having, 
also, retail stores. On December 12th, 1868, 
they suspended payment, owing debts to the 
amount of S150.000. On November 13th and 23d, 
and December 2d, they sold goods, at their whole- 
sale store, to L., to the- amount, in all, of $12,- 
021.50, which were paid for by him in cash, at 
the time. L. was not in the grocery business, 
and bought the goods at a low price. V. & Co. 
having been adjudged bankrupts, then: assignee 
brought suit against L., to set aside Ihe sales and 
recover the property or its value. The suit was 
based on the 3oth section of the bankruptcy act 

Jof 1867 (14 Stat. 534)]. Beld, that there was 
nothing about the sales that could be alleged to 
have been out of the usual and ordinary course 
■of business, except in regard to price. 

2. This fact of low prices, under the circum- 
stances, was not sufficient to characterize the 
sales as out of the usual and ordinary course of 
business. 

3. Although the debts of V. & Co. were ma- 
turing so fast,, in comparison with their receipts 
from debts due them -and ordinary sales, that, 
having exhausted their powers of borrowing, 
they were resorting to sales at a sacrifice, still 
there was nothing to show that they had not rea- 
sonable cause to believe that, by these sacrifices, 
they would weather the storm, except the fact 
that they suspended payment so soon, and three 
days after filed a petition as voluntary bankrupts; 
and this fact did not show that they were then 
insolvent or contemplating insolvency. 

[This was a bill in equity by John Sedg- 
wick, assignee in baulcruptcy of Abraham and 
James S. Valk against John Lynch.] 

T. M. North, for plaintiff. 
W. Fullerton and D. N. Kowan, for defend- 
ant 

BLATCBCFOBD, District Judge. On the 
15th of December, 1868, Abraham Valk and 
James S. Valk filed a petition in voluntary 
Tjanki-uptcy in this court. They were grocers. 
The plaintifE is their assignee in bankruptcy, 
and files this bill to set aside, as fraudulent, 
certain sales of groceries made by them to 
the defendant, three in number. The first 
sale was made on the 13th of November, 1868, 
and comprised 150 chests of tea, 6,300 pounds, 
at 45 cents per pound, $2,835.00; 60 bags of 
coffee, 9,600 pounds, at 131^ cents per pound, 
$1,296.00; 12 boxes of sugar, 5,400 pounds, at 
9% 'cents per pound, $513.00; 60 barrels of 
whiskey, 2,640 gallons, at 70 cents jier gallon, 
$1,848.00;' 25 casks of sherry, $500. The sec- 
ond sale was made on the 23d of November, 



1 [Reported by Robert Di Benedict, Esq., arid 
here reprinted by permission.] ■ - 

i [Affirmed by circuit court Case unreported.] 
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1868, and comprised 3,730 pounds of tobaec-o, 
at 45 cents per pound, $1,678.50; 25 barrels of 
whiskey, 1,027 gallons, at $1 per gallon, 
$1,027.00;. 12 chests of tea, 540 pounds, at 60 
cents per pound, $324.00. The third sale was 
made on the 2d of December, 1868, and com- 
prised 20,000 pounds of sugar, at 10 cents 
per pound, $2,000.00. The amount of the first 
sale was $6,992.00; of the second sale, $3,029.- 
50; of the third sale, $2,000.00; and of the 
aggregate of all, $12,021.50. The bill alleges, 
that the sales were made in fraud of the 
creditors of the bankrupts, and in fraud of 
the provisions of the bankruptcy act; that 
the bankrupts, being insolvent, and in con- 
templation of insolvency and bankruptcy, 
made the sales; that at the time the sales 
were made, the defendant had reasonable 
cause to believe the bankrupts to be insolvent, 
or to be acting in contemplation of insolvency, 
and that the sales were made with a view to 
prevent their property from coming to then: 
assignee in bankruptcy, or- to prevent the same 
from being distributed under the said act, or 
to defeat the object of, or in some way to im- 
pair, hinder, impede or delay the operation 
and effect of, or evade some of the provisions 
of, the said act; that the sales were not made 
in the usual and ordinary course of business 
of the bankrnpts; and that the sales were 
void under the provisions of the said act, and 
passed to the defendant no title to the prop- 
erty sold, as against the plaintiff. The bill 
prays that the sales may be decreed to be, as 
to the plaintiff, null and void;- that the prop- 
erty sold may be decreed to have vested in 
the plaintiff, as such assignee, as against the 
defendant; that the plaintiff, as such assignee, 
may be deci-eed to recover the propei'ty, or the 
value thereof, from the defendant; and that 
the defendant be decreed to deliver to the 
plaintiff, as such assignee, all of the property 
remaining in Ms hands, and to pay to the 
plaintiff the value of so much thereof as may 
have been disposed of by him. 

The bankrupts suspended payment on the 
12th of December, 1868, owing debts to the 
amount of $150,000. In addition to a whole- 
sale store in New York, they had had eight re- 
tail stores in New York, Brooklyn and New- 
ark. The usual amount of their stock at their 
wholesale store was from $50,000 to $75,000. 
During the month before then: failure $93,- 
000 were paid by them to their creditors, and 
durhig the montix before that $60,000. In 
theur wholesale business they sold goods for 
cash and on time, to any one who came to 
pm-ehase, and bought in large quantities from 
manufacturers, importers and jobbers. They 
failed, after having made all the efforts they 
could to collect the debts that were due to 
them, and they failed because they did not col- 
lect such debts. 'iChej also made all the sac- 
rifices they could to meet their liabilities, 
struggling not to fail. They borrowed no 
money for the two months next preceding 
their failm*e, but made their payments out of 
moneys collected ■ from debtors, and moneys 
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received for gooas sold for cash, and moneys 
received as the discount of notes taken for re- 
tail stores of theirs which they sold. Down 
to the 12th of December they met all their 
payments as they became due. Just before 
their failure money was worth from three- 
eighths of one per cent, per day to three-quar- 
ters of one per cent, per day, and they sold 
goods at a sacrifice for cash, to meet their 
liabilities, in preference to paying such rate of 
interest, as being actually less wasteful of 
money. The defendant was not the only per- 
son to whom they sold goods at a sacrifice 
for cash. They paid one of their creditors in 
goods, and to another they turned out four 
of their retail stores and other goods. On the 
26th of October, they sold their other four re- 
tail stores, to raise money. All the money 
which they obtained from all these sources 
was paid to their creditors. Before their fail- 
ure, they had disposed of most of their whole- 
sale stock, besides their retail stores. The 
goods sold to the defendant were paid for by 
him in cash at the time. They were purchas- 
ed at the wholesale store, and taken away by 
him to a place of storage provided by him. 
He sold the goods, through a broker, to four 
or five different purchasers. He was, at the 
time, in the jeweh-y business, and had been in 
it about a year and a half. The account the 
defendant gives of his purchases is this: "I 
lend money on all kinds of personal property. 
Mr. Moore came to me, and wanted me to 
buy some notes belonging to Valk Brothers. 
He said they were very short, there was a 
panic in money, he could buy this paper very 
cheap, it was good, and they were a fii-m of 
17 or 18 years' standing. I told him I would 
not buy their notes, but, if they had stock 
such as he said, tea, sugar, &c,, I would buy 
that, if they would sell it cheap enough. He 
took me over there, and I bought some tea, 
sugar, &c. I bought three times. My motive 
in buying was to make money on it. It was 
no loan to them. I bought it for myself and 
for my own profit, not with money borrowed 
from them, or that came from them. I 
thought there was 15 or 20 per cent, margin 
of profit on it. My wife and son carry on the 
jewehry business. I have been in the habit 
of dealing in foreign fruit and liquors, and 
have speculated ofE and on for t^venty-five 
years in tea, coffee and rice. At the time I 
bought these goods, I was interested as a si- 
lent partner in two cellars under Washington 
Market, used for storing and selling goods." 
The defendant endeavored to sell the goods 
he bought, in one lot, to a grocer, for $14,000, 
telling where he had bought them, and what 
they had cost. Their market value was from 
.?16,000 to $17,000. He sold to one person 145 
chests of the tea at 67^^ cents a pound, and 
the wine and whiskey at $1 a gallon. The 
same person offered him 18 cents a pound for 
the coffee, and 11 cents a pound for the sugar, 
but bought none of either. The defendant 
sold 23,575 pounds of sugar, less 2% per cent, 
for tare, at 11^^ cents a pound. The person 
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who bought the tea at GlVs cents testifies that 
its market value was from 77 to 80 cents, 
when bought by the defendant; that the mar- 
ket value of the coffee was 17^ cents per 
pound, when bought by the defendant; that 
the market value of the whiskey was $1.25 
per gallon, when bought by the defendant; 
and that the tobacco was worth from 45 to 50 
cents per pound. 

This suit is founded on that provision of the 
3oth section of the bankruptcy act which en- 
acts that, if any person, being insolvent, or 
in contemplation of insolvency, within six 
rnonths before the filing of the petition by 
him, makes any sale of any part of his prop- 
erty to any person who then has reasonable 
cause to beUeve him to be insolvent, or to be 
acting in contemplation of insolvency, and 
that such sale is made with a view to prevent 
his property from coming to his assignee in 
bankruptcy, or to prevent the same from be- 
ing distributed under said act, or to defeat the 
object of, or in any way impair, hinder, im- 
pede or delay the operation and effect of, or 
to evade any of the provisions of, said act, 
the sale shall be void, and the assignee may 
recover the property, or the value thereof, 
as assets of the bankrupts; and that, If such 
sale is not made in the usual and ordinary 
course of business of the debtor, the fact 
shall be prima facie evidence of fraud. 

It is contended, for the plaintiff, that these 
sales to the defendant were not made in the 
usual and ordinary course of business of the 
bankrupts. There was nothing that can be 
alleged to have been out of such usual and 
ordinary course except in regard to price. 
The sales were sales at wholesale, made by 
wholesale dealers, at their wholesale place of 
business, in view of the goods, and accom- 
panied by manual deliveiy of the goods, 
which were paid for in cash at the time. 
They were sales out of a large stock of goods,, 
and not sales of an entire stock or business. 
With all these indicia of a regular and or- 
dinary business transaction to a purchasei-, it 
will not do to say that the mere fact of sales 
at such low prices as those in this ease makes 
them sales out of the usual and oi-dinaiy 
course of business of the sellers, and so prima 
facie evidence of fraud. If so, who would be 
safe from having a purchase made by him far 
below cost, at an auction sale, or a closing 
out sale, or what is often advertised as a 
selling off below cost, from being brought ui> 
against him as prima facie evidence of a 
fraud against the bankruptcy act? The busi- 
ness of a purchaser is to buy as cheaply as 
he can. Many men relieve themselves from 
temporary embarrassment, when money is 
dear, by sacrificing property at low prices, 
to meet their obligationa Such acts are oft- 
en praiseworthy and successful, and much to 
be preferred for their own interests, and 
those of their creditors, to the incun-ing of 
new obligations at exorbitant rates of in- 
terest. To apply the doctrine contended for 
in this case would stamp such transactions 
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as fraudulent on their face, because, being 
sales below cost, they were, therefore, out of 
the usual and ordinary course of business of 
the sellers, although attended by all the oth- 
er usual accompaniments of sales in market 
oyert 

The sellers in this case were not insolvent, 
or acting in contemplation of insolvency, 
when the sales were made, in the sense of 
the statute. They were meeting their obliga- 
tions as they matured, curtailing their busi- 
ness by disposing of their retail stores, and. 
not contemplating suspension, but doing 
everything to avert it They used the mon- 
eys derived from these sales to pay maturing 
debts in the usual course of business. It is 
true, that their maturing debts were coming 
around so fast, in comparison with their re- 
ceipts due them and ordinary sales, that, 
having exhausted their power of borrowing, 
they were resorting to sales at a sacrifice. 
But there is nothing to show that they had 
not, when these sales to the defendant were 
made, reasonable cause to believe that, by 
these sacrifices, they would weather the 
storm, except the fact that, twenty-nine days 
after the first sale, nineteen days after the 
second sale, and ten days after the third sale, 
they gave up the struggle and suspended 
payment, and three days thereafter came in- 
to this court as voluntary bankrupts. It may 
be conceded that it would ha^e been better 
for those who were their creditors when they 
petitioned, if they had suspended payment 
some time before they did; but that by no 
means shows that they were, within the stat- 
ute, insolvent or contemplating insolvency, 
when they made these sales. 

Of course, the defendant could not have 
reasonable cause to believe that which did 
not exist. Under the views suggested, the 
sales were not made by the bankrupts with 
a view to prevent the goods sold from coming 
to their assignee in bankruptcy, or from be- 
ing distributed under the act, or to defeat the 
object of the act, or impair, hinder, impede 
or delay its operation or effect, or evade any 
of its provisions. 

The present case is not unlike that of Lee 
V. Bfcirt, 28 Eng. Law & Eq. 531. In that 
case, Peters, the bankrupt, commenced busi- 
ness as a retail draper in August For several 
months subsequently he purchased large quan- 
tities of goods. In November, he cjimmenced 
selling them to the defendant, who was a job 
dealer, and continued to do so from time 
to time, at prices stated to be about forty or 
fifty per cent below cost The following 
April, Peters stopped payment, and eleven 
days afterwards was declared a bankrupt 
The defendant had paid the bankrupt about 
£1,800 in respect of gopds which were stated 
to be worth about £3,000. The assignees of 
the bankrupt sued the defendant, in trover, 
for converting the goods. Evidence was given 
tending to show that the bankrupt was insol- 
vent during the time he was malcing the sales, 
from time to time, to the defendant. For 
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the plaintiffs, it was contended, that the sales 
amounted to an act of bankruptcy, as being a 
fraudulent transfer of goods within the stat- 
ute. The plaintiffs had a verdict, at the sit- 
tings. On a motion for a new trial before the 
court of exchequer, Baron Parke says: "With- 
out doubt, there may be a sale which is a 
fraudulent transfer, within the meaning of the 
bankrupt act. That is established by the case 
of Cook V. Caldecot 4 Car. & P. 315, Moody 
& M. 522. Lord Tenterden there says: *A 
sale is a transfer, and therefore may come 
within the provisions of the statute, as a 
fraudulent transfer.' For example, it would 
be a fraudulent act, if a party were to buy 
goods of another at a very low rate, knowing 
him at the same time to be in insolvent cir- 
cimistances, and to have an intention of de- 
camping with the money. What is meant as 
constituting an act of bankruptcy is a direct 
fraud on creditors, but not a mere selling of 
goods at a price below their value. That is 
the meaning of the case of Cook v. Caldecot." 
A new trial was granted and had. At the sec- 
ond trial it appeared that Peters set up busi- 
ness in September, beginning by obtaining a 
large stock of goods on credit; that, in No- 
vember, the defendant bought some goods of 
Peters for about half their real value; that, 
after that and up to the following April, be- 
tween twenty and thirty similar transactions 
took place, the sales being always at less than 
two-thirds of the real value of the goods; that 
the bankrupt said that he applied the moneys 
received from the defendant in paying cred- 
itors; that Peters became bankrupt in April; 
and that his "failure arose from his thus sell- 
ing the goods at such low prices. At the trial, 
the court directed the jury that, if the trans- 
actions between the defendant and Peters were 
real sales, the one bargaining for the price, 
the other for the goods, each endeavoring to do 
the best for himself, the sales were not acts of 
bankruptcy. The jury found for the defend- 
ant After judgment, the plaintiffs carried 
the case, by writ of error, to the exchequer 
chamber. In aiHrming the judgment, the court 
say (Lee v. Hart 34 Eng. Law & Eq. 569): 
"We are of opinion, in this case, that the di- 
rection of the judge to the jury is correct, and 
that, if the jury were of opinion, on the evi- 
dence before them, that the dealmgs between 
the defendant and the bankrupt, which were 
in question, were real sales by the bankrupt 
to the defendant, each trying to make the best 
bargain he could for himself, such sales were 
not acts of bankruptcy, or fraudulent transfers 
of the bankrupt's goods, within the meaning 
of the" statute enacting, "that, if any trader 
liable to become bankrupt shall 'make or 
cause to be made any fraudulent gift, delivery 
or transfer of any of his goods or chattels,' 
every such trader "so doing, with intent to de- 
feat or delay his creditors, shall be deemed to- 
have thereby committed an act of bankrupt- 
cy." "The statute does not mention 'sales' as 
one of the fraudulent modes by which an act 
of bankruptcy may be committed; but the 
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sale of goods at a low rate may be a fraudu- 
lent transfer, if the seller did not intend to sell 
the goods bona fide for the purpose of carry- 
ing on his business, but for the purpose of de- 
feating and delaying his creditors. To that 
effect is I^jrd Tenterden's decision in the case 
of Cook V. Caldecot, which was much relied 
upon by the counsel for the plaintife, and ob- 
seiTed upon by the court of queen's bench, in 
Baxter v. Pritchard, 1 AdoL & E. 456. Nei- 
ther of these cases, nor that of Graham v. 
Chapman, 21 Law J. (N. S.) O. P. 173, nor 
Young V. Waud, 8 Exch. 221, will apply to a 
case like the present, where the bankrapt sold 
goods at various times to the defendant at 
very low rates, for the purpose, as it would 
appear by the evidence, not of defeating or 
delaying the creditoi-s, but of distributing the 
proceeds among them, and to enable him to 
cany on the business longer. The sales were 
bona fide sales, though they were at less prices 
than the goods were worth, and it does not 
appear that, at the time of each sale, or of 
any of them, the bankrupt could have obtained 
better prices for ready money, which seems 
to have been his object." 

In the present case, the evidence that, at the 
time the goods were bought by the defendant, 
their market value was the prices stated in 
excess of those paid by the defendant, does 
not make the sales fraudulent. In the case 
of Lee V. Hart, the goods were sold at two- 
thirds and one-half of their "real value." It 
is not shown, in the present case, that the 
bankrupts could or ought to have obtained 
more for the goods, on sales of them for cash, 
than they did. The presumption is, that, with 
the object which it is proved they had in view 
—to get all the money they could to pay to 
their creditors— they would sell for the high- 
est prices they could obtain, m their position. 
While it was open to them to borrow money or 
sell their notes, it might have been far from 
judicious, in its effects on their^ credit as mer- 
chants, for them to sell goods at all at auc- 
tion, or for them to sell to others in the trade, 
even through brokers, at low prices; while 
they might deem it not injurious to sell at 
such prices to a purchaser like the defendant. 
There is an entire absence of evidence that 
they could or ought, in the then existing state 
of things, to have obtained more for the par- 
ticular goods sold to the defendant; and, stiU 
further, of evidence to charge the defendant 
with reasonable cause to believe anything 
which involves him in complicity with what 
tlie statute declares to be a fraud. I cannot 
believe that the statute intends to throw such 
serious embarrassments in the way of ordi- 
nary trade as would arise if such sales as 
those to the defendant were held to be void. 
The bill must, therefore, be dismissed, with 
costs. 

NOTE. The circuit court (Woodruff, J.), in 
affirmmg this decision, on appeal, in March, 
18 (d, said: "This ease seems to me one of 
much doubt, but, upon the best considoration I 
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can give to the proofs, my conclusion is, that 
it IS not sufficiently proved that the defendant, 
when he purchased the goods in question, had 
reasonable cause to believe that the sellers 
( Valk Brothers) were insolvent, and, also, that 
they made the sale in fraud of the bankrupt 
act, in the particulars mentioned in the 39th 
section. Nor is it proved that the sale was so 
out of the usual course of business of the 
debtors, as to raise a presumption of such 
fraud, which tlie explanation of the transac- 
tion given by the parties does not repel. The 
decree must be affirmed, with costs." [The 
opinion of the circuit court is nowhere more 
fully reported.] 



Case K*©. IS, 616. 

SEDGWICK V, MENCK et al. 

[6 Blatehf. 15G; 1 1 N. B. E. 675 (Quarto, 204).] 

Circuit Court, S. D. New York. June 22, 1868. 

Baxkhuptoy— Bona Fide Sales— Costemplatios 
OF Insolvency. 
In 1857", B., being insolvent, made an assign- 
ment of his property to M., giving preferences 
among Ins creditors. Under creditors* bills, filed 
agamst B. and M., C, was appointed receiver of 
the property of B. Afterward, C. brought a 
suit, as such receiver, in a state court, against B. 
and M., to recover the assigned property, and ob- 
tained a judgment, in 1858, adjudging the as- 
signment to be fraudulent and void against the 
creditors of B. From that judgment, M. appeal- 
?5ljo'^i*'^® ^^^^ ^^^ "<*^ pending on appeal. In 
ISbS, B. was adjudged a bankrupt, and S. was 
appointed his assignee in bankruptcy. S. then 
as such- assignee, brought a suit in this court, 
agamst M. aid C, to compel 0. to deliver up to 
^ tjie property m the hands of C, as receiver. 
Heia, that the suit could not be maintained. 
[Cited in Be Davis, Case No' 3,G20; Olney 
y-T^^i^'^%^1 %10'5p6; Kimberiing v. Hartly, 
1 Fed. 574 57o; Be Pitts, 9 Fed. 544; Judd 
Tco^^^T^^^f ^ Merchants' Tel. Co.. 31 Fed. 
183; Wadley v. Blount, 65 Fed. 674.] 
fCited in brief in Ellis v. Boston, H. & E. R. 
Co., 107 Mass. 22. Cited in Gibbs v. Lo- 
gan, 22 W. Va. 212; Stuart v. Hines, 33 
Iowa, 60.] 

On the 6th of January, 1857, Andrew Beiser, 
being insolvent, made an assignment of his 
property, real and personal, to William Menek, 
giving preferences among his creditors. Cred- 
itors' bills were filed against Beiser, the debt- 
or, and Menck, the assignee, under which 
Charles B. Bostwiek was appointed receiver 
of the property. On the 16th of March, 1S5S, 
he commenced a suit, in the court of common 
pleas for the city and county of New York, 
against Beiser and Menck, to recover posses- 
sion of the property, and such proceedings 
were ha<J, that, on the 9th of December, fol- 
lowing, a judgment was rendered in favor of 
the receiver, adjudging the assignment fraudu- 
lent and void against creditors. From this 
judgment Menck appealed to the court of ap- 
peals, whei-e the case is still pending. In 
JanuaiT, 1868, Beiser was adjudged a bank- 
rupt, and the plaintiff [John Sedgwick] was 
appointed his assignee. The plaintiff then 
brought this suit against Menck and Bost- 
wick, to obtain possession of the assets of the 



1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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estate. An injunction having been granted 
[see Case No. 12,617], ttie defendants now 
-■moved for its dissolution. 

Francis N. Bangs, for plaintiff. 
'O. Bainbridge Smitli, for defendants. 

'NELSON, Circuit Justice. Tlie fiUng of tlie 
'creditors' bills gave, according to the law of 
New York, a lien upon the assets of the debt- 
• or, in behalf of the judgment creditors; and 
■-the receiver, representing their interests, has, 
iit appears, been diligently engaged in endeav- 
•orlng to reduce them to possession, and apply 
■:them to the payment of the judgments. It is 
•difficult to see what right exists in the as- 
: signee in bankruptcy to this property, thus de- 
Toted'by the law to the payment of the debts 
-of these judgment creditors, some ten years 
before any right attached in bankruptcy. The 
.judgment creditors have been ■ subjected to 
very considerable expense, already, in the liti- 
:gation, and have succeeded, in the lo-wer 
•courts, in setting aside the assignment, as 
fmudulent, and thereby giving effect to their 
judgments against the property. "Whether 
they will derive any benefit from the expense 
and trouble,, must depend on the decision of 
"the appellate court. It seems to me, that they 
SLve entitle<l to, at least, this chance,^ and thai, 
the bankrupt's assignee is neither entitled to 
it himself, nor in a position, to deprive them 
-of It. The question involving the right to this 
property is in the state court, where it be- 
longs, and the decision of that court will be 
conclusive upon the right. If it shall be in af- 
firmance of the judgment of the court below, 
the property will be applied to the satisfac- 
tion of the judgments, on the creditors' bills. 
If it shall be in favor of the validity of the as- 
signment, the property will take the direction 
given to it by the trusts created in the assign- 
ment The right to this property attached 
long before the assignment in bankruptcy was 
made, and even before the passage of this 
bankruptcy law [of 1867 (14 Stat. 517)]. The 
jnotion to dissolve the injunction is granted. 



Case Wo. 13,617. 

SEDGWICK v.'MENCK et al. 

[1 N. B. R. 425 (Quarto, 108).] i 

District Court, S. D. New York. 1868. 

"IxJDXCTiON— Bakkruptct— Restraixt of SmT IN 
State Court. 
An injunction may be issued out of the United 
States district court, sitting in bankruptcy, to re- 
strain certain creditors of the bankrupt from all 
feirther proceedings in" a state court, and from 
intermeddling or interfering with the bankrupt's 
property, which had, been fraudulently assigned 
by him, before the commencement of proceedings 
in bankruptcy, to an assignee of his own selec- 
tion,. 

[This was a bill by John Sedgwick, assignee 
•of Andrew Beiser, against William Men'ck and 
•Charles B. BoStwick. Heard on motion to va- 
•cate or modify an injunction.] . " 

1. [Reprinted by permission.] . ;., 
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BLATCHFORD, District Judge. On a bill 
filed by the assignee, setting forth that in 1857 
the bankrupt had made an assignment of his 
real and personal estate to the defendant 
Menek; that such assignment was in fraud of 
Beiser's creditors;, that Menek still had the 
property or the proceeds thereof; that the de- 
fendant Bostwick, as receiver, had obtained a 
judgment Of the court of common pleas of this 
city, setting aside said assignment as fraudu- 
lent and void,- and directing the transfer of the 
property to such receiver; that an appeal from 
such judgment was now pending undetermined 
in the court of appeals; an injunction had 
been issued resti-aining the defendants from all 
proceedings in the court of appeals, and from 
intermeddling or interfering with the assigned 
property or the proceeds thereof. Messrs. C. 
Bainbridge Smith and N. B. Hoxie, for Mr. 
Bostwiclc, the receiver, applied to modify or 
vacate the injunction. Mr. Banks appeared 
for the assignee. It was insisted that by force 
of the bankrupt act. the assigned property had 
become vested in the assignee for the benefit 
of all the creditors of the bankrupt, and to be 
administered in this comt by the assignee, and 
that either an affirmance or reversal of the 
judgment of the court of common pleas might, 
by ripening a lien or declaring the judgment 
erroneous, very materially interfere with the 
rights and duties of the assignee. After argu- 
ment, his honor sustained the Injimction and 
denied the motion to vacate or modify the 
same. 

[For a hearing on motion to dissolve the 
above injunction, see Case No. 12,616.] 



Case ]Jiro. 12,618, 

SEDGWICK V. MILLWARD. 

[5 N. B. R. (1871) ■ 347.] 1 

District Court, S. D. New York. 

BAKKRUPTor—UuLAWFnL Preference — Sheriff's 
, ; Fees Paip. 

Where a creditor takes an unlawful preference 
by executions and seizes the bankrupt's proper- 
ty, the assignee is entitled to recover from the 
creditor such property or its value, and in the ac- 
counting the creditor is only to be allowed credit 
for the actual expenses of sale,- which does not 
include the sheriff's fees. 

In bankruptcy. 

T. M. North, for plaintiff. 

F. R. Coudert, for defendant. 

BLATCHFORD, District Judge. There can 
be no doubt that the defendant took, by his 
executions, an unlawful preference. The debt- 
ors were insolvent and procured and suffered 
their property to be taken on the executions, 
with intent to give a preference to the de- 
fendant as a creditor, and he had reasonable 
cause to believe that the debtors were in- 
solvent and that a fraud on the act was in- 
tended. The assignee ig entitled to recover 
from the, defendant the property or its value. 

i [Reprinted by permission.] : 
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The property has been sold. Under the cir- 
cumstances in evidence in this case, I must, 
in the spirit of section twenty-five of the act 
[of 1S67 (14 Stat. 528)], regrard the sale of the 
property in New York, by the sheriff of New 
York, as having been made undei* the order 
of this court, and the proceeds of such sale 
as the measure of the value of such property 
for the pui-poses of the controversy in this 
suit. The defendant is entitled to be allowed 
credit for the three hundred and five dollars 
and seventeen cents paid for expenses of sale, 
and for the one thousand four hundred and 
forty dollars and forty-one cents paid over to 
the assignee, but not for the one thousand 
five hundred and seventeen dollars and twen- 
ty cents paid to the sheriff out of the proceeds 
for his fees on the execution. In regard to 
the property in Kings county, the plaintiff 
is entitled to its value less the expenses of 
selling it. But it does not appear what such 
expenses were, nor how the net proceeds, 
sixty-three dollars and eighty-one cents, were 
arrived at, nor how much it brought on the 
sale. I am not satisfied with the estimate 
of value put upon it in the evidence. "What 
it brought at the sale may, if the condition 
of the property at the time and the circum- 
stances of the sale be shown, be as good evi- 
dence of value as such estimate is. There 
mu)?t be an accounting for siich value before 
a master uidess the parties can agree upon it. 
The defendant cannot be allowed credit for 
the amount of the fees of the sheriff of Kings 
cobnty. on the execution to him. The plaintiff 
Is entitled to a decree according to these views, 
w'th the costs. 



Case Wo. 12,619. 

SEDGWICK v. PLACE et al. 

[3 Ben. 360; i 3 N. B. R. 139 (Quarto, 35).] 

District Court, S. D. New York. Aug., 1869. 

Bankrdptct — Receiver — State Assignees — 
Practice. 

1. A bill was filed by an assignee in bankrupt- 
cy, *o set aside an assignment made by the 
bankrupts when insolvent, and an injunction was 
granted, in pursuance of the prayer of the bill, 
restraining the assignees from, in any manner, in- 
terfering with the property covered by the as- 
signment; and it appeared that the property con- 
sisted in part of claims against other persons, in 
part of moneys deposited, in part of moneys loan- 
ed on notes secured by merchandise, and in part 
of other property, and that the assignees had, 
in pursuance of an order of a state court, given 
security for the performance of the trusts of the 
assignment: Held, that a receiver should be ap- 
pointed by this court. 

2. The assignees had no right to invest the 
funds entrusted to them, in loans on notes se- 
cured by merchandise. 

3. The security which the assignees had given, 
under the state laws of New York, was not 
available in this court. 

4. The receiver should take possession of the 
property, collect all the collectible debts, and 
sell the merchandise, depositing his collections 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission,! 



in the United States Trust Company, as fast as 
they should reach an amount to be named. 

5. The plaintiff would be appointed such re- 
ceiver. 

[This was a bill by John Sedgwick, assignee- 
in bankruptcy of James K. Place and James 
D. Sparkman, against James K, Place and 
others. See Case No. 12,622.] 

F. N. Bangs, for plaintiff. 
W. at. Evarts, T. C. T. Buckley, and A. H. 
Wailis, for defendants. 

BLATCHFORD, District Judge. The main 
object of the bill, in this case, is to set aside, 
as null and void, an assignment made by the- 
bankrupts when insolvent, on the 23d of De- 
cember, 1867, to the defendants, Lewis W. 
Burritt, Jr., and Thomas T. Sheffield, of all 
their property, joint and several, in trust, to- 
convert it into money, and therewith to pay 
the joint and several debts of the assignors, 
without preference or priority, except as pro- 
vided by the laws of the state of New York 
and of the United States; and also to obtain a 
decree that certain, property, which the bill al- 
leges was conveyed by the bankrupts in fraud 
of their creditors, prior to the making of such 
assignment, vested in the plaintiff, as assignee 
in bankruptcy, as against the defendants, not- 
withstanding the execution of the assignment 
of December 23d, 1867. The bill prays for a 
receiver, pending the suit, of the property trans- 
ferred to, or in the possession of, the defend- 
ants, and of the proceeds thereof. The bill 
avers fraud in fact, and makes allegations 
which, uncontradicted, show that the property 
in. question was assigned and conveyed by the 
bankrupts in fraud of their creditors, and 
with intent to hinder, delay, and defraud 
their creditors. An injunction has been issued 
by this court, in pursuance of a prayer in the 
bill, restraining the assignors and assignees, 
from disposing of, or in any manner interfer- 
ing with, the property or rights of action pur- 
porting to be conveyed, created or affected by 
the said assignment, and from setting up or as- 
serting, as against the plaintiff, any title to or 
right of action for any property conveyed by 
the bankrupts prior to December 23d, 1867, in 
fraud of their creditors. The plaintiff now 
moves for the appointment of a receiver. The 
merits of the case were not discussed on the 
motion, as the time for the defendants to put 
in their answers to the bill had not expired, 
and they were not held to deny by affidavit 
the allegations of fact in the bill. The only 
question argued was, whether, in view of the 
injunction issued by the court, and the status 
of the property in the hands of Burritt and 
Sheffield, the voluntary assignees, the safety of 
such property and the interests of the parties, 
whoever in tiie end might be entitled to it, re- 
quired that a receiver should be appointed. 
The voluntary assignees produced a statement 
of the present condition, in their hands, of 
the property assigned to them, and showed 
that they had, in pursuance of an order of a 
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state court of New York, given, under a stat- 
ute of that state, security for the performance 
of their trust as assignees, in the sum of $320,- 
000. The plaintiff showed, by his affidavit, 
that there is in the hands of Prancis Sliiddy, as 
asignee in hanlcruptcy of the Place Sugar Ke- 
finery, a large sum of money, consisting of 
dividends upon an indebtedness due from the 
Place Sugar Refinery to the bankrupts, and 
that the payment of such dividends is with- 
held by said Skiddy, on account of the conflict- 
ing claims thereto of the plaintiff and of the 
defendants Burritt and Sheffield; and also, 
that George P. Gilman is indebted to the 
bankrupts in the sum of from fifteen to twen- 
ty thousand dollars, payment of which he has 
withheld on account of such conffict; and that 
he,- the plaintiff, believes that the estate of 
the bankrupts will suffer loss and deprecia- 
tion, unless a receiver is appointed to collect 
tlie said and other demands. The statement 
produced by the voluntary assignees shows 
that the property in their hands consists of 
$55,000 of cash, in currency, which is deposit- 
ed with the United States Trust Company, on 
interest; $40,000 cash, in currency, loaned to 
Gibson, Beadleston & Co., of New York, on 
$40,000 of United States bends, which are de- 
posited with the Long Island Safe Deposit 
Company, of Brooklyn; $12,510.02 of cash, in 
currency, which is loaned temporarily on notes 
secured by deposit of merchandise; $6,718.55 
cash, in gold, on special deposit in bank; 1,- 
463 bags and packages of coffee, stored in 
New York and Salem, valued at $14,222.11, 
gold; 922 packages and bags of ginger, stored 
in New York, valued at $6,658.21, gold; 157 
half chests of tea, valued at $3,280.55, gold; 
sundry shares of bank stock and insurance 
company scrip, valued at $17,820; the claim 
against the Place Sugar Refinery, amounting 
to $56,807,28; the claim against Gihnan, 
amounting to $15,682.45; $84,570.03 of debts, 
due in currency, put down as worthless; $23,- 
563.99 of debts, due in currency, put down as 
doubtful or disputed; $55,670.93 of debts, due 
in gold, put down as doubtful or disputed; 
$31,811.90 of debts due in currency, put down 
as due from debtors who' have gone into bank- 
ruptcy, other than the debt due from the 
Place Sugar Refinery; $201.75, due in gold, 
from a debtor who has gone into bankruptcy; 
$54,983.82 of debts, due in currency, other 
than the debt from Gilman, and $3,466.75, due 
in gold, which are not put down under any 
one of the above heads, §455.00 of the $54,- 
983.82 being stated to be secured, $1,992.61 of 
the same being stated to be in the hands of at- 
torneys for collection, $3,929.31 of the $23,- 
563.99 being stated to be in suit, and the 
amount due from Gilman being stated to have 
been ordered by a state court of New York 
to be deposited in such court, in a suit brought 
against Gilman by the said voluntary assign- 



ees to recover the amount. The above are as- 
sets of both of the bankrupts jointly. In ad- 
dition, there are in the hands of the voluntary 
assignees, assets of the bankrupt Place, in- 
dividually, to the nominal amount of $5,420.75, 
and assets of the bankrupt Spai-kman, to the 
nominal amoxmt of $79,015.62. 

On the foregoing facts, it is apparent that 
the appointment of a receiver is not only prop- 
er, but necessary. By the injunction grant- 
ed by this court, on the bill, and which the de- 
fendants have not moved to vacate or modify, 
tlie voluntary assignees are restrained from, in 
any manner, interfering with the property in 
question. They, therefore, cannot lawfully 
collect any of the debts, or realize any of the 
assets; nor can they meddle with the prop- 
erty, even to secure it from loss. The fact 
that they have loaned a portion of the mon- 
ey in their hands, on notes secured by a de- 
posit of merchandise, shows that they are im- 
proper custodians of trust money. No trustee 
has a right to make such an investment of 
trust funds. The security which they have 
given, under the state law of New York, is 
not available in this court; and, notwith- 
standing the injunction, they have full power 
over the funds and property in their hands. 
A receiver who will represent the confiicting 
titles to the property, ought to be put into pos- 
session of it, that he may effectually collect 
all the debts which are collectible, and sell, 
if necessary, with a dear title, the mer- 
chandise on hand. The receivership ought to 
be extended over all the moneys and prop* 
eiiy named in the statement of the voluntary 
assignees, as well the money on deposit in the 
United States Trust Company, as the other 
money and property. The $52,510.02 loaned, 
ought to be called in, and be, with the $55,000 
and the $6,718.55 gold, deposited in the United 
States Trust Company, by the receiver, to the 
credit of this cause, on interest, subject only 
to the order of this court. As to the residue 
of the property, the receiver must give ade- 
quate security, in an amount to be fixed, on 
notice to all parties, for the faithful discharge 
of his duties; and he must be required to de- 
posit his collections in the United States 
Trust Company, on interest, as fast as they 
reach an amount to be fixed in the order. 
The appointment of the plaintiff as receiver 
is asked for by creditors of the bankrupts, of 
high business standing and worth, and he 
will, accordingly, be appointed. 

[NOTE. Subsequently certain funds 'in the 
hands of the receiver were ordered distributed. 
Case No. 12,623, The court decreed that the 
settlement made bv James K. Place upon his 
wife of the real estate of Fifth avenue and 
the furniture therein was valid as against the 
creditors. Id. 12,620. This" decree was, upon 
appeal to the circuit court, reversed upon this 
point, and affirmed upon other points. Id. 12,- 
621.] 
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Case :N'o. 12,6S0. 

SEDGWICK V. PLrACE et al. 

(5 Ben. 184; 5 N. B. R. 168; 3 Chi. Leg. News, 

409; 4 Am. Law T. Kep. TJ. S. Cts. 

179;' 6 Am. Law Rev. 181.] i 

District Court, S. D. New York. Jime 7, 1871.2 

Bankruptcy — VoI/UNtart Conveyance by a Sol- 
vent GrRANlOB. 

A conveyance by a man to another who subse- 
-quently conveys to the wife of the first grantor, 
■cannot be set aside as being fraudulent and void 
under the statute of New York (2 Rev. St p. 
137, § 1), if, at the time of such conveyance, the 
grantor was solvent and had no intention of de- 
frauding hiii creditors, where the application to 
set it aside is made in behalf of subsequent cred- 
itors. 

[Cited in U. S. v. Stiner, Case No. 16,404; 
Piatt V. Mead, 9 Fed. 98.] 

This was a suit brought by [.Tohn Sedgwick], 
an assignee in bankruptcy [of James K. Place 
and James D. Sparkman, against James K. 
Place and others], to set aside, as void, various 
■conveyances made by the bankrupts. Among 
the property so sought to be recovered was a 
house in the Fifth avenue, in the city of New 
York, with the furniture, held by the wife of 
■one of the bankrupts. 

[See Case No. 12.622 and note.] 

F. N, Bangs, for plaintiff. 
E. H. Owen, T. C. T. Buckley, and J. K, 
Hayward, for defendants. 



BLATOHPORD, District Judge., The rear- 
sument of tlais case as respects the Fifth ave- 
nue property, and the furniture therein and the 
proceeds thereof, has only served to confirm 
the conclusion at which I arrived on the first 
argument, that the plaintifC is not entitled to 
41 decree, as prayed for, as respects such prop- 
erty, furniture and proceeds. 

The plaintiff claims that the settlement made 
by James K. Place, on his wife, of the Fifth 
avenue property, should be set aside as fraud- 
ulent and void, because made with an intent 
to hinder, delay and defraud the creditors of 
James K. Place. The settlement was a vol- 
untary one, made in consideration only of the 
marriage relation. The plaintiff, as assignee 
in bankruptcy of James K. Place, is vested, 
by virtue of the 14th section of the bankruptcy 
act [of 18G7 (14 Stat 522)], with aU property 
conveyed by the banki-upt in fraud of his cred- 
itors. 

It was decided by the supreme court of the 
United States, in 1823 (Sexton v. Wheaton, 8 
Wheat. [21 U. S.] 229), that a voluntary set- 
tlement in favor of a wife cannot be impeach- 
ed by subsequent creditors merely because it 
was voluntary. 

In Hinde's Lessee v. Longworth, 11 Wheat. 
t24 U. S.] 199, in 182(3, the doctrine was laid 
down, that the mere fact that a grantor, who 
makes a deed to a child in consideration of 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission. 6 Am. Law Rev. 
181, contains only a partial report] 

2 [Reversed in Case No. 12,621.] 



affection, is in debt to a small amount, will not 
make such deed fraudulent as against credit- 
ors, if it be shown that the grantor was in 
prosperous circumstances and unembarrnssed, 
that the gift to the child was a reasonable pro- 
vision according to his state and condition in 
life, and that enough was left for the pajrment 
of the debts of the grantor. This doctrine 
was approved by the court of appeals of New 
York, in 1851, in Carpenter v. Roe, 10 N. Y. 
227, and, in 1862, in Babcock v. Eckler, 24 N. 
Y. 623. The case last cited also says, that 
subsequent indebtedness cannot be invoked to 
iuake that fraudulent which was honest and 
free from impeachment at the time. 

In Van Wyek v. Seward, 6 Paige, 62, in 
1836, Chancellor Walworth said: "I presume 
it cannot be seriously urged, that, where a par- 
ent makes an advancement tq^Ms child, honest- 
ly and fairly retaining In his own hands, at 
the same time, property sufficient to pay all 
his debts, such child will be bound to refund 
the advancement, for the benefit of creditors, 
if it afterwards happens that the parent, either 
by misfortune or fraud, does not actually pay 
all his debts which existed at the time of the 
advancement.'' 

In Bank of U. S. v. Housman, 6 Paige, 526, 
in 1837, the same judge said that it was the 
settled law of New York, that a voluntary con- 
veyance was not per se fraudulent, even as 
against creditors to whom the grantor was in- 
debted at the date of the deed. 

In Frazer v. Western, 1 Barb. Ch. 220, in 
1845, the same Judge says: "The law sanc- 
tions a conveyance founded upon the consid- 
eration of blood or of marriage merely. The 
legal presumption, therefore, is, that such a 
<ionveyance is valid, and not a fraud upon the 
rights of any one." 

In Parish v. Murphree, 13 How. [54 TJ. S.] 
92, in 1851, the result of the cases in regard 
to the statute of 13 Elizabeth, rendering void 
conveyances made with intent to delay, hinder 
or defraud creditors, is well summed up by 
the court in these words: "The various con- 
structions which have been given to the stat- 
utes of frauds by tie courts of England and 
of this country, would seem to have been in- 
fluenced, to some extent, from an attempt to 
give a literal application of the words of the 
statute instead of its intent. No provision can 
be drawn so as to define minutely the circum- 
stances under which fraud may be committed. 
If an individual, being in debt, shall make a 
voluntaiy conveyance of his entire property, it 
would be a clear ease of fraud; but this rule 
would not apply if such a conveyance be made 
by a person free from all embarrassments, and 
without reference to future responsibilities. 
But, between these extremes numberless cases 
arise, under facts and circumstances which 
must be minutely examined, to ascertain their 
true character. To hold that a settlement of 
a small amount, by an iudividual in independ- 
ent eircumstinees, and which, if known to the 
public, would not affect his credit, is fraudu- 
lent, would be a perversion of the statute. It 
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did not intend thus to disturb the ordinary and 
safe transactions in society, made in good 
faith, and which at the time subjected the 
creditors to no hazard. The statute designed 
to prohibit frauds, by protecting the rights of 
creditors. If the facts and circumstances show 
clearly a fraudulent intent, the conveyance is 
void against all creditors, past- or future. 
Where a voluntary conveyance is made by an 
individual free from debt, with a purpose of 
committing a fraud on future creditors, it is 
void, under the statute. And if a settlement 
be made without any fraudulent intent, yet if 
the amount thus conveyed impaired the means 
of the grantor so as to hinder or delay his 
creditors,, it is, as to them, void." 

These were the generally accepted doctrines 
in regard to voluntary settlements until the 
decision of Lord Chancellor Westbury, in 
1864, m the case of Spu:ett v. Willows, 3 De 
Gex, J. & S. 293, 11 Jur. (N, S.) pt, 1, p. 70. 
In that case it is said: "The plaintiff sues, as 
a creditor, to set aside a volimtary settlement 
or deed of gift made by the defendant, his 
debtor. The plaintiff's debt was contracted 
before the time of making the settlement. He < 
has since recovered judgment a,t law, and the 
debtor has become bankrupt. The plaintiff 
complains, in the words, of the statute of Eliz- 
abeth, that his judgruent an^ execution are 
hindered, delayed and defrauded by the con- 
veyance of- the goods and chattels of his debt- 
or, made by this voluntary settlement The 
defence is, that, at the , time< of making the 
settlement, the debtor reserved and had prop- 
erty enough to pay the, plaintiff and all his 
other creditors in full, and that the settlement, 
therefore, is not fraudulent, because the debt- 
or remained solvent after he had made it. 
There is , some inconsistency in the decided 
cases on the subject of conveyances, in fravid 
of creditors, but I think the following con- 
clusions are well founded: If the debt of the 
creditor by whom the voluntary settlement is 
impeached, existed at the date of the settle- 
ment, and it is shown that the remedy of the 
creditor is defeated or delayed by the exist- 
ence of the settlement, it is immaterial wheth- 
er the debtor was or was not solvent after 
making the settlement But, if a voluntary 
settlement or deed of gift be impeached by 
subsequent creditors, whose debts had not 
been contracted at the date of the settlement, 
then it is necessary- to show either that the 
settlor made the settlement with express in- 
tent to delay, hinder or defraud creditors, or 
that, after the settlement, the settlor had no 
sufficient means or reasonable expectation of 
being able to pay his then existing debts, that 
is to say, was reduced to a state of insolven- 
cy, in which, case the law infers that the set- 
tlement was made with intent to delay, hinder 
or defraud creditors, and is, therefore, f raud-^ 
ulent and void. It is obvious, that the fact 
of a voluntary settlor retaining money enough 
to pay the debts which he owes at the time 
of making the settlement, but not actually 
paying them, cannot give a different charac- 



ter to the settlement, or take it out of the 
statute. It still remains a voluntary aliena- 
tion, or deed of gift whereby, in the event, 
the remedies of creditors are delayed, hin- 
dered or defrauded. I am, therefore, of opin- 
ion, that this settlement is void, as against 
the plamtiff." This case of Spirett v. Wil- 
lows came under consideration in the case of 
Freeman v. Pope, L. B. 9 Eq. 206, in ]869. 
In that case,- a subsequent creditor of the set- 
tlor's brought the suit, to set aside, as fraud- 
ulent and void, imder the statute of 13 Eliz- 
abeth, as against the creditors of the settlor, 
a settlement of a policy of life insurance made 
by the settlor upon his goddaughter, in con- 
sideration of affection. Vice-Chancellor James 
says: "Were this case absolutely free from 
authority, I should have thought that the 
question I had to put to myseK \mder the 
statute, was, in the words of the statute, 
whether there was actually any intention, by 
this settlement, on the part of the settlor, to 
defeat, hinder or , delay his creditors. If I 
were a special juryman to whom such a ques- 
tion were put to me by the judge, I should, 
upon the facts of .this cas6, come to the con- 
clusion, that this gentleman had no such in- ^ 
tention whatever;- I am satisfied that he had 
not any idea whatever of defrauding or cheat- 
ing his creditors by making that settlement, in 
favor of his goddaughter, of the policy of 
assurance." He then says that he considers 
himself bound by the decision of Lord West- 
bury in Spirett: v. Willows, though he cannot 
follow the reasoning. He then quotes the 
material parts of the judgment of Lord West- 
bury, as above cited, and. comments upon 
them thus: "That is to say, it is immaterial 
whether the debtor had any intention what- 
ever of. defeating his creditors; but if, in the 
result, from some accident, a small debt re- 
mained unpaid- for some years, and, by rea- 
son of a voluntary settlement and subsequent 
insolvency of lie debtor, the creditor was de- 
layed in the payment of his debt, then, how- 
ever honest the settlement was, however sol- 
vent the settlor was at the time, if at the 
time he had £100,000 and put f 100 in the .set- 
tlement, and a creditor for say £10 happened 
to be unpaid in <ionsequence of the settlor 
losing his money Jn the interval, that would - 
be quite sufficient to set aside the voluntary. 
, settlement That is the decision of Lord 
Westbury. 1 am bound i>y that decision, and,' 
therefore, although bound to express my ex- 
trajudicial opinion, that this gentleman, hav- 
ing regard to his income and his means; had 
no intention whatever to cheat his creditors 
at that time, I must judicially declare this 
settlement to be fraudulent and void as against 
his creditors." This case of Freeman v. Pope 
was appealed, and was heard on appeal be- 
fore Lord Chancellor Hatherley and Lord Jus- 
tice Giffard, in 1870. 5 .Ch. App. 538. The 
lord chancellor, in hiS' judgment, ■ after hold- 
ing, that, if the necessary effect of an instru- 
ment is to defeat, hinder or delay creditors, 
that necessary effect must be. considered as 
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evidencing the intention to do so, whatever 
view may be taken as to what was actually- 
passing in the mind of the maker of the in- 
strument, says, that, in the case of Spirett v. 
Willows, there was direct and positive evi- 
dence of an intention to defraud, independ- 
ently of the consequences which followed, or 
which might have been expected to follow, 
from the act. He adds: "But, it is estab- 
lished by the authorities, that, in the absence 
of any such direct proof of intention, if a person 
owing debts makes a settlement which sub- 
tracts, from the property which is the proper 
fund for the payment of those debts, an 
amount without which the debts cannot be 
paid, then, since it is the necessary conse- 
quence of the settlement (supposing it elfect- 
Tial)> that some creditors must remain unpaid, 
it would be the duty of the judge to direct 
the jury that they mast infer the intent of 
the settlor to have been to defeat or delay 
his creditors, and that the case is within the 
statute." He then refers to what he speaks of 
as the dicta of Lord Westbuiy in the case of 
Spirett V. Willows, and especially points out 
the following remark of Lord Westbury's as 
a, dictum: "If the debt of the creditor by 
whom the voluntary settlement is impeached 
osJsted at the date of the settlement, and it 
is shown that the remedy of the creditor is 
defeated or delayed by the existence of the 
settlement, it is immaterial whether the debt- 
or was or was not solvent after making the 
settlement" In regard to this dictum he 
says: "This expression of opinion on the 
part of the lord chancellor was by no means 
necessary for the decision of the case before 
him, where the settlor was guilty of a plain 
and manifest fraud. It is expressed in very 
large terms, probably too large; but it is un- 
neeessaiy to resort to it in the present case." 
He then holds that the decree of Vice-Chan- 
cellor James was right, on the ground that. 
Irrespective of the question whether there was 
an actual intention to delay creditors, the 
facts were such as to show that the necessary 
consequence of what was done was to delay 
them. In the same case, Lord Justice Gif- 
fard says, that the propositions laid down in 
Spirett V. Willows, taken as abstract prop- 
ositions, go too far and beyond what the law 
is. In respect to voluntary settlements, he 
says that an intent to defeat creditors may 
be inferred in a variety of ways. "For in- 
stance, if, after deducting the property which 
is the subject of the voluntaiy settlement, 
sufficient available assets are not left for the 
payment of the settlor's debts, then the law 
infers intent, and it would be the duty of a 
judge, in leaving the case to the jury, to tell 
the jur5'^ that they must presume that that 
•was the intent. Again, if, at the date of the 
settlement, the person making the settlement 
was not in a position actually to pay his cred- 
itors, the law would infer that he intended, 
by making the voluntary settlement, to defeat 
and delay them." 
It Is, therefore, quite clear, that" nothing in 



the case of Spirett v. Willows changes the set- 
tled view held in England and the United 
States prior to that case, as to the proper con- 
stioiction of the statute of 13 Elizabeth. 

The statute of New- York (2 Kev. St. p. 137, 
§ 1), declaring conveyances of, and cliarges 
upon, propei-ty, made with the intent to hin- 
der, delay or defraud creditors, to be void as 
against the persons so hindered, delayed or 
defrauded, is, in substance, the same, in its 
j provisions, as the first section of the statute of 
13 Eliz. c. 5. The statute of New York also 
[ contains the provision (2 Rev. St. p. 137, § 4), 
j that the question of such fraudulent intent 
! shall, in all cases, be deemed a question of 
fact, and not of law, and that no conveyance 
or charge shall be adjudged fraudulent as 
against creditors or purchasers, solely on the 
ground that it was not founded on a valuable 
consideration. 

James K. Place, the settlor, was, for sev- 
eral years prior to December 1st, 1865, in a 
prosperous business, in the city of New York, 
as a member of the mercantile house of J. 
K. & E. B. Place, in which he and Ephraim 
B. Place were the only general partners, and 
James D. Sparkman was the sole special 
partner. The copartnership had, by its 
terms, on the 30th of November, 1865, some 
time yet to run. In the summer of 1805, 
James K. Place, being at the time prosper- 
ous in business and free from embarrass- 
ment, and abundantly solvent, determined to 
make a settlement on his wife, of a house 
for a residenca In pursuance of that pur- 
pose, he purchased, for the sum of .^5,000, 
a ground-rent lease of a lot of land on the 
northwesterly corner of Forty-Seventh street 
and the Fifth avenue, in the city of New 
York, in size twenty-five feet by one hundred 
feet. He paid 5500 of the purchase money 
on the 13th of July, 1865, and the remainder 
on the 18th of September, 1865. The holder 
of the lease assigned it to James K. Place, 
by an instrument dated June 21st, 1865, and 
recorded September 19th, 1865, Place imme- 
diately commenced the erection of a house 
on the lot, making, for the purpose, prior to 
the 2d of November, 1865, written contracts 
with various persons to do various parts of 
the work and furnish the materials therefor, 
payments for the work and materials to be 
made by instalments, as the work progressed 
to defined points. The house was completed 
about September, 1S66. The affixing of ma- 
terials and of the results of labor to the prem- 
ises, in the shape of the house, kept ahead 
of the payments made therefor by James JLi. 
Place, the accretion to the land being at the 
rate of from $7,000 to $8,000 a month during 
the year from September, 1865, to Septem- 
ber, 1866. 

On the 30th of November, 1865, the firm of 
J. K. & E. B. Place was dissolved, by the 
mutual consent of its general and special part- 
ners. B. B. Place retired from business, and 
James K. Place and James I>. Sparkman 
formed, as general partners, on the 1st of 
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December, 1865, a copartnership under the 
firm name of J. K. Place & Co., for the pur- 
pose of continuing the business of J. K. & 
13. B. Place. The firm of J. K. & E. B. 
Place had been prosperous. At its dissolu- 
tion, November 30th, 1865, its accounts were 
adjusted after being stated, and the balance 
of its assets, after allowing for the payment 
■of its debts, was divided among the members 
of the firm, by carrying to the credit of 
•each member his proper share. Such share 
of James K. Place was, on that day, $227,- 
^0162, and such share of James D. Spark- 
man was §262,719 45. These sums, in th'e 
•shape in which they were so credited, be- 
ing in the shape of assets of J. K. & E. B. 
Place, were put by James Iv. Place and 
James D. Sparkman, as capital, into the new 
firm of J. K. Place & Co., and amounted to 
more than $490,000. J. K. Place & Co. took, 
siS purchasers, the" stock of goods which J. 
K. & E. B. Place had on hand, and continued 
the same description of business at the same 
store. J. K. Place & Go. collected the receiv- 
jibles of J. K. & E. B. Place, and with the 
proceeds liquidated the debts due by J. K. 
& E. B. Place. Such debts amounted to 
-over ?3,S00,O0O. All of them, except debts to 
the amount of some thirty to thirty-five thou- 
sand dollars, were paid within from sixty to 
ninety days after the 30th of November, 1865, 
J. K< Place & Go, having collected about 
ninety-eight per cent, of the debts due to J. 
Kv & E, B. Place. There is no evidence that, 
£Lt the time of forming the new firm of J. K. 
Place & Co., December 1st, 18C5, James K. 
Place had any intention of doing anything 
•else in respect to his own future business, or 
the business of such new firm, except to con- 
tinue the prosperous business which the old 
firm of J. K. & E. B. Place enjoyed, or to 
-embark in any hazardous enterprises or specu- 
lations, and there is no evidence to show that 
he had any reason to suppose that the new 
firm would not be as successful as the old 
firm had proved itself to be. 

On the 18th of April, 1866, two instniments 
■of assignment of the lease so assigned to 
James K. Place, were acknowledged and re- 
corded in the proper recording office. One 
was an assignment of such lease by James 
K. Place to Alexander H. Wallis, and was 
■dated November 30th, 1865. Mr. "WaUis was 
the legal adviser of James K. Place. The 
other instrument was an assignment of such 
lease by Mr. Wallis to Susan A. Place, the 
wife of James K. Place, and was dated De- 
)Cember 1st, 1865. 

On the making, on the 13th of July, 1865, 
•of the first payment, §500, on accoimt of the 
assignment of the lease, an account was 
opened, in a book kept by J. K. & E. B. 
Place, as a book of that firm, which account 
was headed: "Fifth avenue, cor, 47th St., 
J. K. Place." This account was continued 
:as the same account, under the same heading, 
in such book, so long as the firm of J. K. & 
J3. B. Place continued, and. after that, the 



same book being kept by J. K. Place & Co., 
as a book of that firm, the account was con- 
tinued as the same account, in the same 
book, under the same heading. To this ac- 
count were debited all payments made on ac- 
count of the purchase of the lease and the 
building of the house. The first item debited 
in such account was the $500 paid on account 
of the lease, July 13th, 1865, and it was en- 
tered as of that date. The amount of the 
items debited in such account to and including 
November 30th, 1863, were $10,028 35; to and 
including December 31st, 1865, $11,77444:; to 
and including December 31st, 1866, $Jl,62r 00; 
to and including April 30th, 1807, $82,547 OS; 
and to and including November 20thj 1867, 
$95,533 04. The amount of the items so debit- 
ed during the year 1865 was $11,774 44; dur- 
ing the year 1866, $49,852 56; during the time 
in the year 1867 which preceded the 1st of 
May, 1867, $20,92008; and during the time 
in the year 1867 which succeeded the 30th of 
April, 1867, and preceded the 21st of Novem- 
ber, 1867, $12,985 96. By the 1st of Decem- 
ber, 1865, $25,000 had been expended on ac- 
count of the property, although only $10,- 
028 35 had been debited to the account. 

In regard to the furniture in the Fifth 
avenue house, some of it belonged to Mrs. 
Place, having been given to her by her father 
a number of years before 1860. The rest of 
it was procured during 1866, the order for 
the making of a large part of it having been 
given in June, 1866. It was paid for by Mr. 
Place as a part of the settlement on his wife, 
having been ordered and purchased by Mrs. 

I Place, in her own name. 

' After the completion of the house and the 
procuring of the furniture, Mr. and Mrs. 
Place moved into the house and occupied it 
with their family. 

The business of the firm of J. K. Place & 
Co. was, at first, very profitable. During the 
year 1866, and after April or May in that 
year, it sustained some losses, but its losses 
were not ascertained until December 31st, 
1866, when they amounted, up to that time, 
to about $175,000. By that time the labor 
and materials which went into the house had 
been, all of them, substantially put into it as 
between the settlor and the settlee, and the 
furniture had been procured. The business 
of the firm went on, however, and it did not 
fail until November 20th, 1867, although by 
May, 1867, there was reason to think it would 
become insolvent. 

I cannot regard the Investment in the house 
and lease, and in the furniture, as an invest- 
ment of the funds of the partnership for ac- 
count of the partnership. The expenditures 
were, in effect, charged to James K. Place, 
with the assent of his partner, and the mon- 
ey' was, in effect, drawn by him from the 
firm and applied to such expenditures, as be- 
tween him and his partner, and with such 
partner's assent. The transaction of the pur- 
chase of the lease and the building of the 
house was an open and not a secret one. 
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and all the moneys applied to ttie ptirpose 
and to purchasing' the furniture were debited 
on the books of the firm in an account headed 
with the designation of the property, and 
with the name of James K. Place. This was, 
to aU intents and purposes, an individual ac- 
count of Place's, kept in that shape for the 
sake of convenience. All of his private ac- 
counts, with few exceptions, were kept in the 
same way, in the books of the firm. 

"Within the principles settled in the cases 
before referred to, James K. Place was sol- 
vent and pecuniarily in a condition to make 
the settlement he made. It was not unrea- 
sonable in amount, and, after he made it, he 
still had abundant property left to pay the 
debts which he owed. Whether the assign- 
ment of the lease to Mrs. Place be regarded 
as having been made December 1st, 1865, or 
April 18th, 1866, is of no conseq.uence. On 
all the evidence, the settlement was a compe- 
tent one, whether either of those dates be 
taken as the date of the execution and deliv- 
eiy of the assignment to Mrs. Place. I see 
no evidence of any intent on the part of Mr. 
Place to defraud his then existing creditors, 
or to divest himself of his property and em- 
bark in a new and hazardous business, and 
defraud subsequent creditors. The case is 
not at all like the cases of Savage v. Murphy, 
34 N. Y. 508, and Case v. Phelps, 39 N. Y. 
164-, so strongly relied on by the plaintiff. 
In the former case, the court found that the 
settlor stripped himself of the title to all his 
property, by transfer to his wife and children, 
without any visible change Of possession, and 
with the intent to contract and continue a 
future Indebtedness in his business, on the 
credit of his apparent ownership of the prop- 
erty transferred. In Case v. Phelps the deed 
of conveyance was not put on record, there 
was no apparent change of ownership, and 
the creditor trusted him on the belief that 'he 
still owned the premises. 

The evidence in the present case is very 
voluminous. The discussions of the case 
have been thorough and exhaustive, both oral- 
ly and on paper. I have bestowed upon its 
consideration much care and time. I con- 
sented to a reargument of the case as re- 
spected the Fifth avenue property and the 
furniture, because of the large amount in- 
volved, of the importance of the principles 
and questions raised and debated, and of the 
apparent apprehension on the part of the 
plaintiff's counsel that he had not, on the 
first hearing, presented the case to the court 
in the light in which it ought to have been 
and might have been presented. I have con- 
sidered fully all the views presented by the 
plaintiff's counsel in all his briefs, and, if I 
have confined what I have hereinbefore said , 
to the salient and prominent features of the 
case, it is not because I have failed to pass 
upon every view urged on the part of the 
plaintiff, but because there are certain con- 
trolling features which, under the law as I 
understand it, must govern the disposition of 



the case, and because a detailed discussion of 
every point of law and fact urged on the 
part of the plaintiff would swell this opinion 
to an undesirable length. The result I have 
arrived at is one which I am thoroughly sat- 
isfied is correct, but I have the satisfaction 
of knowing, that, if I have committed an er- 
ror, it can be corrected by an appellate tri- 
bunal. 

[The decision in tiiis case was reversed by 
the circuit coxirt, upon appeal by complainants. 
Case No. 12,621.] 



Case No. 13,6S1. 

SEDGWICK V. PLACE et al. 

[12 Blatchf. 163; i 10 N. B. R. 28.] 

Circuit Court, S. D. New York. June 16, 1874.2 

Bankrtjptot— iNDiviDUAii Pkopertt — Pautner- 

SHip — Settlement ox Wife — Fradd 

OS Creditors. 

1. Certain property settled by a member of a 
copartnership firm on his wife, held to have been 
his individual property and not the property of 
the firm- 

2. Such settlement held to have been made in 
fraud of creditors and to be void as against the 
assignee in bankruptcy of the settlor. 

[Cited in Beecher v. Clark, Case No. 1,223; 

Re Duncan, Id. 4,131; Barnes v. Vetterlein^ 

16 Fed. 219.] ' 
[Cited in Savage v. Murphy, 34 N. Y. 508,] 

3. The settlement consisted in purchasing su, 
lease of land in the city of New York, and erect- 
ing a house on the land, as a family residence,, 
and furnishing the house with household fur- 
niture, the expenditures running through a period, 
of over two years, 

4. The pecuniary condition of the settlor, dur- 
ing the entire period of time, examined, and the- 
acts of the settlor treated as one transaction. 

5. In September, 1865, P., who was afterwards- 
adjudged a bankrupt, purchased certain lease- 
hold property on the Fifth avenue, in the city of 
New York, on account of which he paid the sum 
of $4,500. This property he caused to be trans- 
ferred to his wife in December, 1865, as a vol- 
untary settlement. He expended in the improve- 
ment of this property, and for the furniture of 
the house erected thereon, in the year 1865, the 
sum of $11,774; in 1866, the sum of ?49,852; in 
1867, prior to May 1st, $20,920; and between May 
1st and November 2oth, when the copartnership 
firm of which he was a member failed, $12,985. 
During the year 1865, the firm lost the sum of 
$175,000 in gold. During the same year it lost 
all its investments in another firm, and $200,000 
by its endorsements therefor. It was losing 
money rapidly during the whole of the years 1866 
and 1867, until it failed, in November, 1867: 
Held, that whether the conveyance was in fraud 
of creditors was a question of fact, to be decided 
upon all the evidence— whether, in buying the lot 
on the Fifth avenue, and making the payments 
and improvements, the bankrupt had good reason 
to believe, and did believe, that he could present 
such property to his wife, as a gift, and be able 
to pay his debts then contracted, and to be con- 
tracted in the business he contemplated pursuing, 
or whether the transaction was an anchor to 
windward, for the benefit of himself and family. 

[Cited in Odell v. Plooa, Case No. 10,428; 
Scott V. Mead, 37 Fed, 873.] 

1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted hy permission.] 

2 [Reversing Case No. 12,020,] 
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6. Each payment was a separate transaction, 
respecting which the same inquiry must be made. 

7. The nature of the business was to be con- 
sidered, as well as the necessary expenses of the 
style and society in which the parties lived; and 
that a family provision which would leave to 
the settlor an estate which would be respectable 
and comfortable in the country, and an ample 
protection against contingencies, might be entire- 
ly insufficient when subject to the expenses and 
luxuries of a city life. 

8. Under the circumstances of this case, the 
gifts to the wife were adjudged to be in fraud of 
■creditors and illegal and void. 

[Cited in Piatt v. Mead, 9 Fed. 98.} 

9. A mortgage held valid, made by the wife on 
the lease and joined in by the husband, after the 
lease was conveyed to her, the consideration of 
the mortgage being a loan of money made to 
Tier in good faith by the mortgagee, who had 
no knowledge of the weakness of her title. 

[Cited in Simms v. Morse, 2 Fed. 329.] 

10. Part of the money received by the wife for 
the loan on the mortgage was paid by her to her 
husband, and, as a consideration, he conveyed to 
her certain lots of land. She afterwards sold 
those lots. It was held that she must account 
to the assignee in bankruptcy for what she re- 
ceived on the sale of the lots. 

11. A mortgage held void, made by the wife on 
the lease, to creditors of the husband's firm, after 
it had failed, as security for an existing debt, they 
having knowledge of all the facts which made 
the wife's title invalid. 

12. A settlement made by S., another member 
of the same firm, on his wife, at about the same 
time, of a house and lot, occupied by him as a 
family residence, and the furniture in the house, 
and certain government bonds, held to have been 
made in fraud of creditors, and to be void as 
against the assignee in bankruptcy of the settlor. 

[Cited in Barnes v. Vetterlein, 16 Fed. 219.] 

13. The pecuniary condition of the settlor at 
the time of making the settlement, and after- 
wards, examined. 

14. The wife was quite ill when the settle- 
mfut was made, and she immediately made her 
will, giving the benefit of the whole property to 
the husband during his life, and, after his death, 
to his children, who were not hers, and she died 
■six months after the settlement was made, and 
seventeen months before the firm failed. The 
honds were never delivered to the wife, but con- 
tinued in the possession of the firm, and were 
used by it, and were first delivered by it to her 
■executor after the firm failed. 

15. The bonds having been sold, the executor 
was held liable only for their value when sold, 
and not for the highest market price they had 
reached, 

[Appeal from the district court of the Unit- 
■ed States for the Southern district of New 
York.] 

In equity. In this case, sevei-al appeals 
were taken from a decree of the district 
•court, made in a suit in equity brought in 
that court by [John Sedgwick] the assignee 
in banki-uptcy of James K. Place and James 
D. Sparlanan, composing the firm of J. K. , 
Place & Co., to set aside various transfers of 
property made by the bankrupts. The deci- 
■sion of the district court is reported in [Case 
No. 12,620]. 

[For prior proceedings, see Case No. 12,622, 
and note.] 

Francis N. Bangs, for plaintifiE. ' I 
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Alexander H. Wallis and William F. Shep- 
ard. for Barker. 

Edward H. Owen, for Phipps & Co. 

Jedediah K. Hayward, for executors of 
Susan A. Place. 

Edgar S. Van Winkle, for executors of Mrs. 
Sparkman. 

HUNT, Circuit Justice. The plaintiff, as 
the assignee in bankruptcy of J. K. Place & 
Co., files his bill to set aside as void various 
assignments made hy the "bankrupts. Many 
questions were presented to the district court 
for its decision, which are now brought be- 
fore this court upon appeal. Although aris- 
ing out of transactions .with one or more of 
the fii-m of J. K. Place & Co., and although, 
in some particulars, dependent upon the same 
evidence, the questions are distinct, and must 
be stated and passed upon separately. I 
will give them, in order, such consideration 
as may seem necessary. 

For many years prior to December 1st, 
1865, a large mercantile business had been 
carried on, in the city of New York, by James 
K. Place and Ephraim B. Place, as general 
partners, and James D. Sparkman, as special 
partner, under the style of J. K. & B. B, 
Place. On that day the firm was dissolved 
and a new finn was formed, under the name 
of J. K. Place & Co., consisting of James K. 
Place and James D. Sparkman only, both 
being general partners. This firm continued 
in busine^ until November 19th, 1867, when 
it failed. 

The title to certain property on the Fifth 
avenue was acquired by James K. Place in 
September, 1865, by the delivery to him, on 
tliat date, of a permanent lease of the same. 
This" lease was assigned by Mr. Place to A. 
H. Wallis, for the purpose of being trans- 
feiTed by him to Mrs. Place, the wife of the 
assignor, and the same was so transferred by 
Wallis. The transfer to Wallis, and that by 
him to Mrs. Place, bear date of December 1st, 

1865. They were acknowledged April 18th, 

1866, and recorded on that day; and it is in- 
sisted by the assignee in bankruptcy that 
they were not, in fact, executed and delivered 
until some time in the month of Aptil, 1866. 

I. The first question argued is this— was 
the transfer of the Fifili avenue leasehold 
lots by James K. Place' to Susan A. Place, 
his wife, made through tlie agency of Alex- 
ander H. Wallis, fraudulent and void? 

While this propei*ty was held by Mrs. Su- 
san A. Place, mortgages upon it were exe- 
cuted by her, one to Joseph S. Barker, to wit, 
in May, 1867, and one to Cross, now Jield 
by Phipps & Co., in January, 1868. The 
counsel for the assignee concedes, that, if the 
title of Mrs. Place as good, that of lier mort- 
gagees is good also, and hence, he says, her 
title is the first object of attack. If her title 
is invalid, it is insisted that the mortgages 
are also, invalid- 

The, general propositions of the assignee as 
to ttie, Fifth avenue property are these: (1.) 
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That it Tvas partnership property, and has 
been wrongfully withheld from the pay- 
ment of the partnership debts of J. K. & E. 
B. Place and of J. K. Place & Co.; (2.). That, 
if it was the separate property of James K. 
Place, it was conveyed by him to his wife 
in fraud of creditors and of his partner. 

(1,) I am not able to concur with the as- 
signee in his claim that the property in 
question was the property of the ilrm of J. 
K. & E. B. Place, or of the firm of J, K. 
Place & Co. The purchase was made by 
Sir. Place individually, for his own account, 
and not on account of either of the firms 
named. Neither of the partners was ever 
consulted about the purchase, so far as the 
evidence shows, nor did they ever claim 
any interest in the estate. The title was 
taken in the name of ilr. Place personally, 
and was by him personally transferred to 
Mr. Wallis. I see nothing in the book-keep- 
ing of the transaction which contradicts this 
conclusion. The accounts respecting the 
property were carried on the books of' the 
firm for the convenience of Mr. Place, as 
were all his other private affairs, but the 
entries, taken together, show it to have been 
a private transaction. It was so deemed by 
the partners, as well as by the subordinates 
making the entries, from the beginning. 

(2.) Was the conveyance by James K. 
Place to his wife, of the Fifth avenue prop- 
ertv, fraudulent, within the purview of the 
bankrupt act [of 1867 (14 Stat. 517)]? 

It is impossible, in rendering a decision 
upon a case containing so great a volume of 
testimony, received from so many witnesses, 
and based upon statements contradictory, 
involved, and confused, to make an argu- 
ment upon the facts. That duty has been 
performed by the counsel for the respective 
parties, with great labor and gi*eat skill. I 
shall content myself generally with a state- 
ment of facts, as I find them to be, without 
attempting to sustain the conclusion of fact 
by argument or reference. 

As already stated, the lease of the Fifth 
avenue property was assigned to Sir, Place 
in September, 1865. On the 19th of that 
month he paid to J, A. Livingston $4,500, on 
the purchase of the lease, having previously 
paid the sum of ?500, Contracts were at 
once made for building a house on this prop- 
erty, and making other improvements, for 
which large amounts were paid by Mr. Place 
from time to time. The amounts thus paid 
for the improvement of the property, and for 
the furniture of the house, were made at the 
rate of from §7,000 to ?8,000 a month, from 
September, 1865, to September, 1S66. The 
books of J. K. & E. B. Place show that there 
was paid on this account as follows; Up to 
November 30th, 1865, ?10,028.35; up to De- 
cember 31st, 1865, $11,774.44; up to Decem- 
ber 31st, 1866, ?61,627.00; up to April 30th, 
1867, $82,547.08; and up to November 25th, 
1867, $95,533.04. Thus, there was paid dur- 
ing 1865, $11,774.44; during 1866, $49,852.56; 



in 1867, prior to May 1st, $20,920.08; and be- 
tween May 1st and November 25th, $12,985.96. 
It is stated, m the opinion of the court be- 
low, and quoted in Mr. Hayward's brief, that, 
"by the 1st of December, 1865, $25,000 had 
been expended on account Of the property, al- 
though only $10,028.35 had been debited to 
the account." 

The question is not, simply, what was the 
condition of Mr. Place in September, 1865, 
when he made the payments to Mr. Livings- 
ton for the lot, but what was his condition 
when he made the various payments, during 
the residue of the term, for the much larger 
expenditures for the building and furniture? 

The law upon this question of fraud has 
been elaborately argued by the respective 
counsel, and numerous authorities are cited in 
the opinion of the court below. The principles 
to be applied here are not difficult to dis- 
cover. There is no act or fact in the case, 
that I discover, which stamps the transaction 
as necessarily and absolutely fraudulent. 
Fraud or no fraud is generally a question of 
fact, to be determined by all the circumstances 
of the case. Under all the facts, as devel- 
oped by the evidence on this trial, is there a 
reasonable presumption, that, in buying the 
lot on Fifth avenue, or in making tlie subse- 
quent payments, Mr. Place intended to defraud 
his creditors, existing 'or future? "Were his 
pecuniary affairs in such a state that he had 
good reason to believe, and did believe, tliat 
he could present, as a gift, to his wife, tliis 
amount of property, and still be able to pay 
the debts due and to become due in the business 
he was then engaged in and that which he 
contemplated pursuing? Had he good reason 
so to believe, and did he so believe, during the 
entire period of the time in which he was 
making the payments? On the other hand, 
was he weak and unsteady in his pecuniary 
affaii-s, and was this transaction an anchor 
to windward, by which advantage to himself 
and family might be secured, in case the storm 
was too heavy for him to bear? AVas this his 
motive and intent when he made any of tlio.se 
payments? Savage v. Mm-phy, 34 N. Y. 508; 
Case V. Phelps, 39 N. Y. 164; Spirett v. Wil- 
lows, 3 De Gex, J. & S. 293, and 11 Jur. (N. 
S.) pt. 1, p. 70; Freeman v. Pope, L, B, 9 Eq. 
206; Carpenter v. Roe, 10 N. Y. 227; Bab- 
cock V. Eckler, 24 N. Y. 623. 

The conveyance to Mrs. Place was a sin- 
gle ti'ansaction in foi-m; but, in truth, evovy 
payment was a new and separate conveyance 
of propei-ty, to her and for her benefit. When 
Mr, Wallis assigned the lease to her, the 
property became hers, and expenditures upon 
it but gave greater value to her estate. This 
was known to Mr. Place, and, if any part 
of his proceedings falls within the censure 
of the law, we are justified in considering 
that as reflecting upon all that preceded it. 
If he was not honest in turning the proper- 
ty of his creditors into the lap of his wife in 
the summer of 1866, we shall be justified in 
characterizing in like manner what took place 
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in the autumn of 1865. The subsequent ex- 
penditures were, in themselves, distinct and 
separate acts, but in pursuance of a plan 
formed when the first step was taken. The 
whole is to be taken as one transaction, and 
to be judged of by what was contemplated 
at the outset, what was afterwards contem- 
plated, and what did occur at various times, 
in canying it to perfection. 

We are to consider, also, the nature of tlie 
business in which Mr. Place was engaged, and 
in which he expected to be engaged, and the 
society and style in which he lived and ex- 
pected to live, and its necessary expenses. 
These all enter into the question we are to 
determine. A family provision which would 
still leave the donor in the ownership of an 
unencumbered estate of $100,000, would, in 
some parts of the coimtiy, and under some 
circumstances, be deemed to be, and be, in 
fact, a reasonable transaction. It would be 
supposed that an ample provision against all 
contingencies had been retained by the donor. 
This, however, might be differently decided, 
where the business of the settlor was extensive 
and hazardous, or where the family residence 
should cost $100,000, and where $20,000 or 
$30,000 annually would be required, by the 
usages of society, to maintain the establish- 
ment.. The sum named would go but a little 
ways, either to support the fashion and luxu- 
ry of a large city, or to meet the fluctuations 
and necessities of a business in which the 
existence of millions of debt gave no anxiety 
to the debtor. The economy of countiy life, 
is not to furnish a standard for the measure 
of city life, nor is the enlarged business or 
private establishment of a city merchant to 
stand as it would in the simplicity of tlie coun- 
tiy. 

The time when the transfer to his wife was 
made by Mr. Place, with reference to the 
old and to the new business in which he was 
concerned, and the practical effect of the 
conveyance, are, also, to be considered. 

In examining the condition of Mr. Place's af- 
fairs, a convenient starting point is found, in 
the dissolution of the^old firm of J. K. & E. 
B. Place and the formation of the new firm of 
J. K. Place & Co. This occun-ed on the 1st 
of December, 18G5. A statement of affairs 
was then made, for the purpose of a settle- 
ment, and it is sufficiently near to the time of 
the purchase of the Fifth avenue property, to 
furnish a standard of reasonable accuracy. 

It is difficult to say, upon the proofs, wheth- 
er the transfer from Wallis to Mrs. Place was 
actually made in December, 1865, or not until 
April, 1866. The plaintife's proofs on that 
subject consist in the fact that the ti-ansfer to 
Wallis, and from him to Mrs. Place, were not 
recorded until the month of April, 1866, and 
in the argument, that a careful lawyer like 
Mr, "Wallis would not be justified in retaining 
such papers unrecorded, and would not be 
likely to do so, and in the evidence of the fact 
that, in the bill for professional services ren- 
dered by Mr. Wallis to Mr. Place up to Janu- 



aiy 1st, 1866, no charge was found for exam- 
ining the title, or diawing the transfers, re- 
specting this property, while the charges on 
this subject were contained in a bill presented 
subsequently to April, 1866. The recollection 
and statements of Mr. Place, as found in his 
testimony, are not as positive and distinct as 
might be wished. The testimony of Mr. Wal- 
lis on the point is not taken, and no reason 
appears in the case why either party should 
be unwUling to call him. The difference of 
payments between December 1st, 1865, and 
Januaiy 1st, 1866, appears, by the books, to be 
$1,746.09. The amount paid between Janu- 
aiy 1st, 1866, and April 18th of that year, I 
am not able to discover. I cannot perceive 
that any important result would be attained 
by antedating the transfer by Mr. Place to his 
wife, from AprU, 1866, to December, 1865. 
The bm'den of proof on tjie point rests upon 
the party alleging the fraud or the error. I 
am not prepared to say that this has been 
proved, and I shall consider the ti-ansfer as 
having been made when it bears date, viz., 
December, 1865. 

The theory of Mr. Place's counsel is this— 
that, on the dissolution of the firm of J. K. & 
E. B. Place, December 1st, 1865, the books of 
that concern showed him to be worth S227.000: 
that the merchandise of the firm was sold to 
their successors for the sum of $1,474,000; that 
their accounts were transferred to the new 
firm, to collect and pay the debts of the old 
firm, the new firm undertaking to liquidate, as 
it is technically expressed; that, within 60 or 
90 days, 98 per cent, of these debts were col- 
lected, and enough to pay all the debts of the 
firm, except $30,000 or $40,000 due to Ander- 
son & Ten Broeck, which debts were after- 
wards paid by B. B. Place; that the share 
coming to E. B. Place was about $300,000, and 
that to Sparkman $262,000; that James K. 
Place's interest in the spice concern of Place 
& Turlay was about $20,000; that obligations 
for building the Fifth avenue house, to $50,000 
or $60,000, had been incurred by him; and 
that, after the payment of all his debts, James 
K. Place had an estate of the value of from 
$150,000 to $200,000. This is Mr. Place's own 
estimate, as given in his testimony. It ap- 
pears, also, from the statements of Mr, Place, 
that the actual expense of the Fifth avenue 
building, and his liabilities arising out of it, 
were much larger than he had anticipated. 

The failure of Mr. Place and his new firm, in 
November, 1867, is explained, first, by losses in 
the sugar refining business, amounting to $250,- 
000; a loss of $30,000 of capital in the cork 
business; a loss by loans to the same concei-n 
of $200,000; and a loss in the value of goods, 
caused by fluctuation in the gold market, the 
last item amounting to $175,000 m the first 
thirteen months of the existence of the firm of 
J. K. Place & Co. 

This theory is attacked by the assignee's 
counsel in various modes. I '^ insisted, that 
the "ti-ial balance" of November 30th, 1865, 
shows an indebtedness of the firm of $3,842,- 
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000. and that the bills payable alone amounted 
to .'?1 .240.777. Tiic nominal assets, it is said, 
aiiiouuted to ?4,oOO,000, including the Turlay 
& riace investment at ?60,000, and the Fifth 
avenue propeitj- at $10,000. The merchan- 
dise was valued, it is said, by adding to the 
cuiTency valuation the premium of 48 per cent, 
for sold, while "gold fell to 33 by the end of the 
year 186G. The brief and the argument of the 
assignee's counsel in relation to the details of 
the business of the firm, its situation in De- 
cembei', 1865, and its proceedings aftei-wards, 
are exhaustive. It is not necessary to follow 
them. The result of the business was, that, at 
the end of the first third of the year, 18G6. the 
condition of the firm was greatly altered for 
the worse, 1st, by their loss in gold; 2d, by 
their unsecured endorsements to a large 
amount for Place & Turlay; and 3d, by the 
purchase of the interest of E. B. Place in the 
Turlay concern; and, at the expiiation of the 
year, the firm of J. K. Place & Co. was praeti- 
"eally insolvent. It kept up its business by 
loans and renewals, living on the strength of 
its former good character. There was no 
technical failure, but it is manifest tliat the 
substance was being eaten out day by day, 
and that little more tlian the shell then re- 
mained. The struggle was maintained until 
November, 1867, when it was abandoned. 
During the whole of this year, the contest was 
maintained, doubtless with the hope and ex- 
poebition that the firm could overcome the 
difficulties surrounding it, maintain its credit, 
and retrieve its affairs. The burden, how-- 
ever, was too great, and the absolute open 
failure took place on the 19th of November, 
1867. 

Two concurrent sets of facts are strikingly 
significant. They run side by side from Sep- 
tember, 1865, to November, 1867. The first 
set arises out of the purchase, in September, 
1SG5, of the Fifth avenue lots, and the pay- 
ment for the same, in that month, of §5,000, 
to Mr. Livingston. Up to December 31st, 
1865, air. Place paid $11,774.44 on account of 
this purchase and its improvement. By De- 
cember 31st, 1866, the sum of $61,627 had 
been thus paid. On the 30th of April, 1867, 
?82,547.08, and on the 25th of November, in 
the same year, $95,533.04, had been paid on 
the same accoimt. These sums were all paid 
by James K. Place. They were voluntary 
gifts made by him to his wife, at the dates 
mentioned, for the pm-chase and equipment of 
a house to be occupied by his wife and fam- 
ily, and by himself as a member of that fam- 
ily. Tiie second set of facts arises out of the 
failing condition of the firm at the times these 
gifts were made. During the year 1866, the 
firm lost ?175,000 in the single item of gold. 
During the same year the difficulty with Tur- 
lay occurred, by which the capital in that 
firm was lost, and $200,000 was added to their 
burdens by endorsements for that firm, which 
Place's firm knew it would be bound to pro- 
tect, and by the assumption of E. B. Place's 
interest of §30,000 in the same establishment. 



In the face of these facts, Mr. Place made to 
his wife the gifts mentioned, to the amount of 
§30,000, during the yeai' 1866. Assuming that 
he was worth the sum of §175,000 in Decem- 
ber, 1865, as he estimates himself to have 
been, (he gives it, in his deposition as from 
§150,000 to §200,000,) invested in the manner 
and subject to the hazards specified, the oc- 
currence of these losses must have admonished 
him that his situation was a precarious one. 
With this moderate fortune, thus hourly wast- 
ing away, subject to the expenses of a resi- 
dence in the city of New York, these gifts to 
his wife cannot be sustained. They must be 
regarded as gifts of the property of his cred- 
itors, made for his own benefit or for that of 
his family. No principle of law can sustain 
them, nor do any of the cases to which ray 
attention has been called justify them, 

I am of the opinion, and do decide, that, 
within the provisions of the bankrupt act, 
the gift by James K. Place to his wife, of the 
Fifth avenue lease lot, and the payments 
thereon made by him, are illegal and void, and 
that the same must be set aside, and the value 
thereof applied to the benefit of his creditors, 
through the assignee in bankruptcy. In this 
respect, the decree below is en-oneous, and 
must be reversed. 

II. As to the Barker mortgage. On the 1st 
of May, 1867, Mr. and Mrs. Place executed 
and delivered a mortgage on the Fifth ave- 
nue property above described, to Joseph S. 
Barker, for $30,000. Mrs. Place was, in form, 
the owner of the property, and the legal title 
would, perhaps, have been fully passed by the 
execution of a deed by her alone. It is, how- 
ever, the practice of prudent men, in such 
cases, to require the signature of the husband 
also, to show his assent to the transaction, and 
to cut off any possible daim, on his part, to 
the property. Hence, the signature of Mr. 
Place to the mortgage given by his wife to 
Barker affords no occasion for criticism. 

The title of Mrs. Place, although impeach- 
able by the creditors of her husband, was, in 
form, perfect, and the law is settled, that a 
purchaser from her, or a borrower in good 
faith, and having no knowledge of the weak- 
ness of her title, takes a good title. Ledyard 
Y. Butler, 9 Paige, 132; Anderson v. Rob- 
erts, 18 Johns. 515; Hall v. Stryker, 27 N. Y. 
596. 

Mrs. Place was the niece of Mr. Barker. 
The testimony of the latter shows the ti-ans- 
action to have been an ordinary loan, 
made on the application of James K. Place, 
which, after time taken to consider, was 
accepted by Mr. Barker, and the full amount 
in cash paid by him, from moneys be- 
longing to him held by J. K. Place & Co., 
subject to Barker's cheek. I discover noth- 
ing to impeach the good faith of Mr. Barker 
in making this loan. The decree sustaining 
this mortgage is right, and must be affirmed. 
III. As to the mortgage to Phipps & Co., 
and its ti-ansfer to Bernard and Cullen. The 
position of Phipps & Co. is essentially difCer- 
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ent from tbat of Barker. Tiiey cannot claim 
the protection of bona fide purchasers with- 
jout notice. Their proceedings were taken 
after the failure of the firm of J. K. Place 
& Co., and the judgment in their suit was 
,entered after the filing of their petition un- 
'der the bankrupt act. It cannot be doubted, 
that Phipps & Co. Tvere chargeable in law 
with notice of the defects of Mi-s. Place's ti- 
tle. They took their mortgage, not as lend- 
ers in good faith upon the security of Mrs. 
Place's appai-ent title, but as creditors seek- 
ing to save a desperate debt, as creditors of 
one tliey charged with fraud in contracting 
a large debt with them, and whose convic- 
tion of that fraud they succeeded in procur- 
ing. In prosecuting that proceeding, it is 
proved by Mr. Place, that the transactions 
respecting Mrs. Place's title were fully ex- 
amined by Phipps' counsel, and the accounts 
on that subject sifted,, and the book-keepers 
called upon to explain the condition of 
things, and all this before the execution of 
the mortgage by Mrs. Place. They had 
knowledge of all the facts in the case. Had 
Mrs. Place's title been perfect, she could 
have granted or moi'tgaged as she pleased, 
without reference to the condition of her 
husband, to his firm, or to his creditors. 
Her title, however, was tainted, and nothing 
could make it good in her grantee, except his 
ignorance of its defects, and the payment of 
a good consideration by him. These ele- 
ments are wanting in the Phipps mortgage, 
and it cannot be sustained. The decree sus- 
taining it must be reversed. These observa- 
tions apply as well to the furniture em- 
braced in the moitgage of Phipps as to the 
real estate. 

IV. CuUen was assignee of Mr. Place in 
the Phipps proceeding, under the act to 
abolish imprisonment for debt, already re- 
ferred to, bj' an assignment dated January 
2.'>th, ISGS. Under an execution issued on 
this judgment, the sheriff sold to Bernard 
all the right and interest of Place and Spark- 
man, or either of them, to the property in 
question. 

There is good reason to hold that all of 
the proceedings in the Phipps suit, after 
the giving of Mrs. Place's mortgage to se- 
cure their debt, (January 23d, 1868,) includ- 
ing the conviction of fraud, and the assign- 
ment to Culleii, and the purchase by Ber- 
nard, were coUusively and fraudulently con- 
trived and transacted for the benefit of Mr. 
Place. It is hardly possible to reach a dif- 
ferent conclusion, upon a careful reading of 
the evidence. Bernard's title, was, also, too 
late, inasmuch as the bankiTipt proceeding 
was commenced before his purchase took 
place. The decree that Bernard and CuUen 
have no interest in the property described, 
should be affirmed. 

V. Under these views, the executors of 
Mrs. Susan A. Place have no rights or in- 
terests, as owners of the equity of redemp- 
tion of the Fifth avenue estate. 



TI. As to the 43d street lots, and the judg- 
ment against the executors of Susan A. 
Place for the value thereof. The decision, 
that the conveyance to Mrs. Place by her 
husband, of the Fifth avenue property, was 
fraudulent, decides tlie question as to the 
43d street lots. These lots were conveyed 
to Mrs. Place in May, 1SG7, by her husband, 
through his agent, Mr. "Wallis, and the sum 
of $10,500, was paid as the consideration 
therefor. This sum, thus paid by Mrs. 
Place, was obtained upon a mortgage of the 
Fifth avenue property. It was a part of 
the amount received from Joseph S. Barker, 
Her husband received $10,500 of this money, 
and accounted to Mrs. Place therefor, by the 
transfer of these lots. The money thus paid 
by Mrs. Place to her husband was the mon- 
ey of the creditors. She held it for the as- 
signee in bankruptcy; and the fund into 
which she transferred it, to wit, these lots, 
by a well settled rule of equity, became the 
property of the assignee. Had it remained 
in specie in Mrs. Place's hands, it could 
have been recovered by the assignee. She, 
however, sold the 43d street lots to Anthony 
Mclleynolds, in June, 18GS, and, as the mas- 
ter found, received in value therefor the 
amount of $4,000. The court below raised 
this sum to $16,000, and ordered judgment 
for that amount. I think this revaluation is 
right. The deed from Mrs. Place to Mc- 
Reynolds recited that the propeity was sold 
for $16,000, and that she received that sum 
therefor. This recital is evidence, although 
not conclusive. So far as I can ascertain, 
there is nothing to diminish its force or to 
impeadh it. There is a mysterious transac- 
tion with Jane C. Place, by which certain 
property is conveyed to her by iSIcReynolds, 
respecting which, or the real transaction in- 
volved, no satisfactoiy information is given. 

I am of the opinion, that the decree holding 
the executors of Mrs. Place liable should be 
affirmed; that they are liable, also, for the 
value of the substituted propeity received by 
Mrs. Place; and that such value is propei-ly 
fixed at $16,000. 

■ VII. As to the conveyance of the 42d street 
property to Mrs. Sparkman. By instruments 
bearing date about December, 1865, James D. 
Sparkman conveyed to Ms wife, Mai-y A., cer- 
tain premises situated on 42d street, in the 
city of New York. The property constituted 
the family residence, and, with the furniture, 
was valued at $60,000. Mr. Sparkman con- 
tinued to occupy the premises as a residence, 
until Oetobei-, 186S. In October, 1868, the ex- 
ecutor sold this propei'ty to Mr. Preble for $60,- 
000, in part payment for which a mortgage of 
$40,000 was given, which remains in the hands 
of the executor. This settlement on the wife, 
together with $40,000 of government bonds, at 
the same time, was made because Sparkman 
was about to embark in business as a general 
partner, and was well advanced in years, and 
he desired to seem-e to her the sum of $100,- 
000, by the conveyance of. the 42d street prop- 
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erty and the furniture, carriage and liorses 
used by him, and $40,000 in government bonds. 
It is alleged and conceded, in the briefs of 
tbe counsel respectively on tbis question, that 
the firm of J. K. & E. B. Place owed §3,480,- 
000. Their assets on paper were $4,500,000. 
They were succeeded by the firm of J. K. 
Place & Co., of which firm Mr. Sparkman 
was a gMieral partner. It is claimed, on the 
part of Mr Sparkman, that he was worth 
.^200,000, independently of his interest in the 
firm. The statements heretofore made respect- 
ing the affairs of James K. Place bear upon 
the present point, and the principles of law 
there stated are also applicable to it. They 
need not be recapitulated. Each member of 
the firm took the same occasion to make a 
settlement upon his wife, and apparently gov- 
erned by the same principles. At the time of 
the dissolution of the firm of J. K. & E. B. 
Place, Sparkman was indebted individually in 
about the amount of $20,000. The debts and 
assets of the new firm have beeen stated. The 
career of the new firm, of which Sparkman 
was a general partner, until its final failure in 
November, ]SG7, has also been stated. The 
other concerns in which he was interested, and 
which were, in fact, bound up in, and depend- 
ent upon, J. K. Place & Co., soon went down 
togethei". The firms of Sparkman, Truslow & 
Co., and of Sparkman, Place & King, no long- 
er existed. His interest in the Manufacturers' 
Banic stock was diminished one-half by these 
occurrences. The rest of his property was en- 
tirely swept away, and he was left a bankrupt 
The conveyance in question to his wife, and 
the alleged transfer of the government bonds, 
were made to his wife while she was quite ill; 
and her will was immediately made, giving 
the benefit of the whole property to Mr. Spark- 
man during his life, and after his death to 
his children, who were not her children, and 
she died in June, 1866. The evidence shows 
that Mr. Sparkman occupied the house and 
furniture after the conveyance to his wife, as 
before. It fails to show^ that the bonds were 
delivered to Mrs. Sparkman, or to any one in 
her behalf, before her death. It appears that 
they were kept in the safe of her husband's 
firm; that they were used by the firm as their 
own property; that they were repeatedly 
pledged by them for loans for their firm; and 
that no actual possession was taken of them 
by Mrs. Sparkman's executor until the failure 
of the firm, in November, 1867. It is evident 
that the intent of Mr. Sparkman was to se- 
cure himself and family against the fluctua- 
tions of the large enterprises in which he was 
engaged and was about to engage. He owed 
very large sums. He expected to owe still 
larger sums, as he then became a general 
partner. He was about to embark in a new 
business. He was advanced in years. He in- 
tended to appropriate a portion of his property 
to provide a refuge for himself and family in 
the event of an unfortimate result to his enter- 
prises. He incurs a new indebtedness of sev- 
eral millions of dollars by Ms general partner- 



ship, he unites in a sugar refining speculation, 
he carries on a boot and shoe business, he car- 
ries on a large and embarrassed cork factory, 
and he becomes a partner in business with 
Taylor and Young. He was in very deep wa- 
ter. His enterprises, in fact, were unsound, 
and all of them came to disastrous ends. At 
the moment of embarking in the most hazard- 
ous of these enterprises, he sets aside $100,000 
for his wife. The wife then has a fatal sick- 
ness upon her, from which she soon dies. She 
makes a will giving to him for life the use of 
the property, and the remainder to his chil- 
dren after his death. The property conveyed 
is occupied by htm as before. The bonds 
forming a part of the gift are used Tjy the 
donor's firm as their own, are repeatedly hy- 
pothecated for their benefit, and are not claim- 
ed by, or delivered to, the executor until the 
failure of the firm, in November, 1867, when 
the firm borrows money to take them out of 
pledge and deliver them to the executor. These 
acts and doings of the donor and those repre- 
senting him, furnish pregnant evidence of the 
intent of the donor. Allen v. Massey, 17 Wall. 
[84 U. S.] 351. Unless the authority of Case 
V. Phelps, Savage v. aiui"phy, Carpenter v. 
Roe, and Robinson v. Stewart (10 N. Y. 190), 
be denied, the transaction must, in all its parts, 
be adjudged to be fraudulent. I have no diffi- 
culty in concurring with the coiu:t below in 
vacating these transfers to Mrs. Sparkman by 
her husband, and declaring the title to be in 
the plaintiff, and that Mrs. Sparkman's execu- 
tors must account to the assignee. The decree 
on this point is affirmed. Miller v. O'Brien 
[Case No. 9,586]; Case v. Phelps, 39 N. Y. 
164; Carpenter v. Roe, 10 N, Y, 227; Savage 
v. Murphy, 34 N. Y. 508; Robinson v. Stew- 
ait, 10 N. Y. 190; Parish v. Murphree, 13 
How. [54 U. S.] 92; and cases supra. 

As the eomt of appeals of the state of New 
York now holds, it was error to fix the iifie 
of damages at the highest market price of the 
bonds up to the time of the trial. Baker v. 
Drake, 53 N. Y. 211. It should have been 
their value when sold. This must be the prin- 
ciple to govern the rule of damages, and to this 
extent the decree is modified. 



Case l^o. 1S,6SS. 

SEDGWICK V. PLACE et al. 

[1 N. B. R. 673 (Quarto, 204); i 1 Am. Law T. 
Rep. Bankr. 97; 34 Conn. 552.] 

Circuit Court. S. D. New York. June, 1868. 

Baskkuptct— AsslG^'ME:^^T unuer State Law. 

A general assignment by insolvent debtors, un- 
der New York state law, for the beniifit of cred- 
itors, untainted by fraud as against any credit- 
ors, or the bankrupt act [of 1867 (14 Stat. 517)], 
is valid, and the property will not be turned over 
to the assignee in bankruptcy. 
[Cited in Spicer v. Ward, Case No. 13.241; 
Barnes v. Rettew. Id. 1,019; Beeeher t. 
Clark, Id. 1,223; Mayer v. Hellman, 91 U. 

1 [Reprinted from 1 N. B. R. 073 (Quarto, 
204), by permission.] 
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S. 502: Globe Ins. Co. t. Cleveland Ins. Co., 
Case No. 5,486: Ha Temple, Id. 13,82o; 
Mver V. Crystal Lake Pickling & Preserving 
Works, 14 N. B. R. 16.] 
ICited in Xorlina T. TrorlicM (N. M.) 27 Pac. 
798.1 

[This was a bill by John Sedgwick, assignee 
in bankruptcy of James K. Place and James 
D. Sparkman, against James K. Place and 
others.] 

NELSON, Circuit Justice. The bill is filed 
in this ease by an assignee in bankruptcy, to 
compel the defendants, L. W. Burnett, Jr., and 
Thomas T. Sheffield, to deliver into his posses- 
sion certain property and assets, which are 
claimed as belongmg to the estate of the bank- 
rupts, and which have become Vested in him 
under and by virtue of the proceedings in 
bankruptcy. The case as presented in the Ba- 
pers is this: The bankrupts suspended pay- 
ment of their debts, being insolvent, the 20th 
November, 1867; and several suits having 
been instituted against them, with a view to 
an equal distribution of their assets among 
all the creditors, made an assignment of aU 
their property, real and personal, to the de- 
fendants, in trust, to convert the same into 
money, and pay their debts; and hi case the 
fund fell short of paying all their debts, it 
should be distributed equally among all of the, 
creditors, pro rata. The assignment was made 
and executed under and by virtue of the stat- 
ute of the state of New York, relative to gen- 
-eral assignments by insolvent debtors for the 
benefit of their creditors. It was duly record- 
■ed in the office of the clerk of the city and 
county of New York, and within the time prfe- 
■scribed the assignors made and filed under 
oath a full and complete inventory of all their 
estates, real and personal, and of all their 
debts and liabilities. The assets were large, 
and the assignees were required to enter into 
bonds with good and sufficient security for the 
faithful discharge of their trast to the amount 
■of §320,000. The assignees are engaged in the 
■execution of their trust, and have already on 
deposit in the United States Ti-ust Company, 
^45,000 awaiting distribution among the cred- 
itors. At the time of this assignment the in- 
solvent debtors had no intention or expecta- 
tion of applying for the benefit of the bank- 
rupt act, nor had the assignees any reason for 
the belief that any such intention existed. All 
Intention to defraud creditors or to prevent 
tlie property of the debtor coming to an as- 
signee in bankruptcy, is denied by the parties: 
and there is no proof in the case to the con- 
traiy. The insolvent debtors not being able 
to make a settlement with their creditors, and 
apprehending the provisions of the bankrupt 
act might cease relative to voluntary applica- 
tions, unless by the assent of the creditors, or 
the payment of fifty .cents on the dollar, ap- 
phed in February following, by petition, for 
the benefit of tlie act, and were adjudged 
T>anki*upts as copartnex-s on the 7th of that 
month. 
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The motion upon tliis state of the facts is, 
that the assignment under the state law be set 
aside, and the assignees render an account to 
the complainant as assignees in bankruptcy, 
and that they be restrained from any further 
execution of the trust Assuming the assign- 
ment in question to be untainted with fraud, 
either against creditors or against the bank- 
nipt act, which is the present position of the 
case, we find nothing in the provision of the 
law which would authorize us to take this 
property out of the hands of the assignee un- 
der the state law, and turn it over to the as- 
signee in bankruptcy, and must therefore deny 
the motion for a preliminary injunction. 

Motion denied. 

[NOTE. Upon motion of the plaintiff a re- 
ceiver was subsequently appointed. Case No. 
12,619. Certain funds in the hands of the receiv- 
er were ordered distributed among the creditors 
of the bankrupts. Id. 12,623. Subsequently a 
final decree was entered. Case unreported. Up- 
on reargument the settlement made by James K. 
Place upon his wife of certain real estate and 
furniture was declared not fraudulent as to the 
creditors of the said Place. Case No. 12,620. 
Upon appeal to the circuit court, the decree of 
the district court was reversed upon this point. 
Id. 12,621.] 



Case K"o. 13,6S3. 

SEDGWICK V. PLACE et al. 

[3 N. B. R. 302 (Quarto, 78).] i 

District Court, S. D. New York. 1869. 

Baxkudptcv — AssiGSSiENT— Special Receiver — 

DlSTKIBUTIOX AMONG CREDITORS. 

Where a voluntary assignment imder the state 
law was adjudged valid, and debtors subsequent- 
ly went into bankruptcy, a special receiver held 
moneys of bankrupts which had come to his 
hands through a voluntary assignment under the 
state law adjudged to be valid: Jleld, a proper por- 
tion thereof ought to be distributed among the 
creditors in bankruptcy, not through the assignee 
in bankruptcy, but direct by such receiver to the 
proper distributees. Reference ordered to mas- 
ter to ascertain and report as to amount of div- 
idend, distributees, etc., etc. 

[This was a> proceeding by John Sedgwick, 
assignee, against James K. Place and others. 
For prior proceedings In this litigation, see 
Case No. 12,622.] 

F. N. Banks, for plaintiff and special re- 
ceiver. 
Marsh, Coe & Wallis, for voluntary as- 



BLATCHFORD, District Judge. I think 
that so much of the moneys in the hands of 
the special receiver appointed in this cause, as 
shall be ascertained to be a proper sum for 
the purpose, ought to be divided among the 
creditors of Place & Sparkman. Those cred- 
itors are, all of them, represented by the 
plaintiff as assignee of Place & Sparkman as 
bankrupts, or by the defendants, Burritt & 
Sheffield, as voluntary assignees of Place & 
Sparkman. If such division shall be made 



1 [Reprinted by permission.] 
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among such creditors of Place & Sparkman 
as have proved their debts in bankruptcy, and 
on the assumption that the indebtedness of 
Place & Sparkman amounts, on the whole, to 
not less than the aggregate amount of such 
indebtedness, as stated in the inventory or 
schedule of the creditors of Place & Spark- 
man, filed in the office of the clerk of the city 
and county of New York on the 13th of Jan- 
uaiy, 1868, in pursuance of the state law in 
regard to voluntary assignments, and if the 
rate of such dividend shall not exceed the 
rate whith would be divisible in case all the 
debts named in such inventory or schedule 
were proved in bankruptcy in addition to such 
debts proved in bankruptcy as do not appear 
in such inventory or schedule, the rights and 
interests of all creditoi*s of Place & Spark- 
man who are represented by any of the par- 
ties to this cause will be fully protected. But 
such dividend ought to be made directly to 
such creditors by the special receiver as part 
of the proceedings in this cause, and not by 
the assignee in bankruptcy as part of the pro- 
ceedings in bankruptcy after a transfer to 
him by the special receiver of the proper sum 
to be divided. There must be a reference to 
a master, to ascertain and report on the 
above basis the proper sum to be divided, 
and to prepare a schedule of the distributees, 
and of the amounts of their debts, which 
ought to share in the dividend, and of the rate 
of dividend, and of the amount to be paid to 
each creditor. On the coming in and con- 
firmation of the master's report, the distribu- 
tion, as reported, will be authorized. 

[NOTE. Subsequently the district court de- 
creed that the settlement by James K. Place 
upon his wife of certain real and personal es- 
tate was valid. Case No. 12,620. The cir- 
cuit court, upon appeal, reversed the decision 
in this particular, and affirmed it upon other 
points.] 



Case ITo. 13,624. 

SEDGWICK V. SHEFFIELD. 

[6 Ben. 21.] i 

District Court, S. D. New York. April, 1872. 

Payment of Debt bt Insolvent — Rbasosable 
Cause to Believe in Insolvency. 

1. P. & Co., being insolvent and knowing their 
condition, within four montlis before the filing of 
a petition in bankruptcy against them, paid, 
through their recognized and authorized agent, 
to S., $4,500, being a debt due to S., and payable 
on call. The assignee in bankruptcy of P. & 
Co. brought an action at law 'to recover back the 
money: HeJd, that, this payment having been 
made in the ordinary course of business, under 
proper general authority, and not prevented or re- 
pudiated by P. &. Co., they being in the habit of 
having these payments made through these agen- 
cies, to individuals occupying the position of S., 
the only question for the jury was, whether S., 
in receiving this payment, had reasonable cause 

1 [Reported by Robert D, Benedict, Esq., and 
here reprinted by permission.] 



to believe that P. & Co. were insolvent at the 
time, and had reasonable cause to believe that 
this payment to him was made with a view that 
he should have a preference in respect to this 
84,500. 

[See Alderdice v. State Bank of Virginia, Case 
No. 154.] 

2. The payment having been made in the es- 
tablishment of P. & Co., out of the monev of, 
and by the recognized agent of, P. & Co., they 
being insolvent and not stopping the making of 
the payment, and the payment having had the ef- 
fect to produce a preference in favor of S., the 
.iury were bound to conclude, under the law, that 
the payment was made by P. & Co. with a view 
to give a preference. 

3. If S.. at the time he received this payment, 
had reasonable cause to believe that the firm of 
P. & Co. was then in such a condition that it 
was about to stop payment of its debts, for 
want of money with which to pay them as they 
matured, in the ordinary course of business, tholi 
he had reasonable cause to believe that the firm 
was insolvent, in the sense of the bankruptcv act 
[of 1867 (14 Stat. 517)], even though it had not 
actually stopped payment of its maturing obliga- 
tions- 

[This was an action at law by John Sedg- 
wick, assignee, against Thomas T. Sheffield.I 

BLATCHFORD, Distiict Judge. Gentle- 
men of the Jui-y: The general nature of this 
suit you have learned during its progress. 
It is ti-ue, as stated by the counsel in sum- 
ming up this case to you, that this is the 
first case under the 35th section of the bank- 
ruptcy act which has been brought in this 
eouxt before a jury. Large numbers of suits. 
brought to set aside preferences, have been 
prosecuted and adjudicated in this court, 
sitting in equity, without a jui-y, where there- 
was a prayer in the bill that the court would 
decree that mortgages given by way of pref- 
erence, assignments given by way of prefer- 
ence, judgments recovered and executions is- 
sued lyy way of prefei'ence, papers and docu- 
ments conferring an apparent title on the 
person receiving the preference, be set aside 
and declared null and void— a species of re- 
lief which gives to the court, sitting in equi- 
ty, without a jury, jurisdiction. Some of 
these suits have been deteimined in favor of 
the paity seeking to set aside the preference. 
Others have been determined in favor of the 
defendants. But, in this case, nothing took 
place which is sought to be impeached, but 
the naked payment of money. No documents, 
or papers, to be set aside or declared null 
and void, passed between the parties— no 
mortgage, deed, conveyance, execution, judg- 
ment, or other instrament. Therefore, this 
suit has been brought as a suit at law, which, 
under the constitution of the United States, 
requures a tilal by jury; and it is for you. 
gentlemen, on the facts in this case, as you 
shall understand those facts from the evi- 
dence, under the law and the mtei-pretatioa 
of the statute as It shall be given to you by 
the court, to give your verdict in this case 
either for the plaintiff or the defendant. 

This banki'uptcy act, which, from the length 
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of time it has remained upon the statute- 
book, now some five years, must tie assumed 
to have met the general approbation of the 
community, it having stood longer than any 
other bankruptcy act, of which this is the 
thh-d, that we have had in the history of our 
government— this bankruptcy act has, for its 
main object, to distribute the propei-ty of the 
persons specified in it as liable to its provi- 
sions, equally among all their creditors, with- 
out preference to any of them; and the sys- 
tem laid down in this act, and applied in its 
admiuisti'ation by the couits administering 
it, is in marked contrast to what was the 
privilege of debtors and the rights of credit- 
ors, at least in the state of New York, prior 
to the passage of this act. The principle of 
the act proceeds upon a high policy, consider- 
ed to be a benefit to the commercial and trad- 
ing community. Before the passage of this 
act, any individual finding himself about to 
suspend payment, or to fail (as the ordinai'y 
expression is), or to be in a condition in which 
he was unable to pay all his creditors in full, 
dollar for dollar, could, subject to certain 
immaterial restrictions, exercise a choice and 
preference among his creditors, could devote 
his entire assets to pay in full such bona 
fide creditoi-s as he chose to select, to the en- 
tire exclusion of others. That privilege is cut 
up by the roots by this bankruptcy act, and 
it is the intention of the act to produce that 
change, while, at the same time, it does not 
at all interfere with the ordinary pursuits of 
business. It is designed to protect creditors. 
It does not at all deal with that class of the 
community who transact their commercial 
business for cash, who, when they sell and de- 
liver their goods, receive the money for them, 
or who, when they purchase their goods, pay 
the money for them; but it deals with those 
commercial .transactions, and with those in- 
dividuals engaged in commercial tfansactions, 
where there is a passage of property from 
one to another, without, at the same time, an 
extinguishment and liquidation, entire and 
final, of the consideration for that property, 
where the business is done on credit. The 
principle upon which it proceeds is, that while 
It does not interfere with the ordinary opera- 
tions of business, while an individual can, if 
he will contract a debt, and not deal upon 
cash principles, protect himself by asking and 
demanding security at the time, and while 
the act protects all such transactions made in 
good faith, and for a present consideration, it 
says to creditors: "If you deal upon credit 
solely, without security, you shall all stand 
upon an equal footing, and it shall not be 
within the power of yom* debtor, when he is 
insolvent, to make a preference among you. 
You are free entirely, as creditors, not to give 
credit without getting security at the time. 
That privilege is open to you. Exercise it 
fully for a present consideration; or, if you 
have allowed a debt to become due to you, 
or to become contracted to you, obtain your 
security at a time when there is no possible 
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chance of there being a violation of the bank- 
ruptcy law. But, if you will enter the domain 
of a simple creditor, the law sets before you, 
in plain language, that you are not thereafter, 
under certain specified cu'cumstances, to ob- 
tain a preference, having waived your priv- 
ilege, when you contracted your debt, of then 
and there obtaining the security which you 
might have obtained, but which you volun- 
tarily reUnquished, contracting your debt as 
a general creditor," The principle upon which 
the statute rests is manifest. It is, that any 
one of you, seeiag a person apparently in 
prosperous circumstances, and trusting him 
upon what you see ostensibly to be his con- 
dition and his propei-ty, shall not some day 
suddenly find that you have been relying on 
a broken reed, that he has suspended payment 
and failed, and that you are to receive nothing, 
but that everything is given to certain pre- 
ferred and favored creditors. The object un- 
derlying this legislation in the bankruptcy 
act is, thafmen shall not be exposed to the 
temptation of ti-ading when they have no busi- 
ness to trade, when they are really insolvent, 
by borrowing money from individuals whom 
they can confidentially protect and prefer, 
and going into the market with such money, 
and using it to obtain ci-edit for large pur- 
chases in dealing with their ordinary creditors 
in the business of trade, and, in the end, com- 
mitting what amounts to a fraud under the 
circumstances of the case. This policy, inti-o- 
duced into the banki-uptcy law, is foimded up- 
on tlie principles I have mentioned, and is 
regarded as wise and beneficial, compared 
with the former system. 

It is not eveiy transaction by a person in- 
solvent, or in contemplation of insolvency, 
that is condemned by the bankruptcy act. 
It is limited in its scope; and it has been in- 
terpreted, in ah. the particulars in which it 
comes under consideration in this case, by de- 
cisions which I shall cite to you. The provi- 
sion of the law (section 35), under which this 
case arises, is a very plain one: "If any per- 
son being insolvent, or in contemplation of 
insolvency, within four months 2 before the 
filing of the petition by or against him, with 
a view to give a pi-eference to any creditor 
or person having a claim against him, or who 
is under any liability for him, procures any 
part of Ms property to be attached, seques- 
tered, or seized on execution, or makes any 
payment, pledge, assignment, transfer, or con- 
veyance of any part of his property, either 
directly or indirectly, absolutely or condi- 
tionally, the person receiving such payment, 
pledge, assignment, transfer, or conveyance, 
or to be benefited thereby, or by such attach- 
ment, having reasonable cause to believe such 
person is insolvent, and that such attachment, 
payment, pledge, assignment, or conveyance 
is made in fraud of the provisions of this act, 

2 By the amendment to the bankruptcy act, 
passed June 22d, 1874 [18 Stat. 178], this time 
is changed to two months, in cases of involun- 
tary bankruptcy. 
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the same shall be void, and the assignee may 
lecovei" the property, or the value of it, from 
the person so receiving it, or so to he ben- 
efited." There are certain facts in this case 
which are not contested, and which are to be 
taken as true. One is, that this transaction 
between the house of James K, Place & Oo. 
^nd Thomas T. Sheffield did take place on the 
19th of November, 1S67, and that that was 
within four months prior to the filing of the 
petition in bankruptcy in this case. It is also 
conceded, in this case, that James K. Place 
.& Co. were, at that date, the 19th of Novem- 
ber, 1867, insolvent, in the sense of this law. 
Further, it is not in dispute that Mr. Sheffield 
was a creditor, and, as appears from the evi- 
•dence, a bona fide creditor, of the house of 
James K. Place & Co. Whether he was a 
•creditor to this amount of $4,500 because of 
money which he had loaned to them, or de- 
posited with them, or whether he was a cred- 
itor because of salaiy earned and not paid to 
Tiim, makes no difference. The debt is of the 
same character, under the law, in either case. 
Except as against the bankraptcy law, it is 
not disputed that the paj'^ment of this §4,500 
to the defendant was a legitimate payment, a 
payment such as one man in law and in 
morals would be obliged to make to another. 
Nor is it claimed that the payment was one 
•which, but for the bankruptcy law, was not 
^ proper payment to be made at the time 
it was made, with reference to the maturity 
■of the debt In other words, it was not a 
paj-ment in anticipation, which Mr. Sheffield 
had no right at the time to call upon James 
K. Place <5t Co. to make, because it was, as 
.appears from the evidence, a debt payable 
whenever Mr. Sheffield should call for it. 
"These are matters which are not contested. 
This ease, then, so far as respects points liti- 
gated in it, comes down simply to this, which 
is the only question, under the law, which 
3'ou have to consider— whether Mr. Sheffield, 
receiving this ^,500, had reasonable cause to 
believe that James K. Place & Co. were in- 
solvent on the 19th of November, 1867, and 
reasonable cause to believe that this pay- 
ment to him was made with a view that he 
■should have a preference in respect to this 
^,500, and obtain this $4,500, dollar for dol- 
lar, in full, as against other creditors of the 
firm of James K. Place & Co., who should 
receive less than dollar for dollar. I say that 
that is the only question for your considera- 
tion, for the reason that, under the law, as 
interpreted by the decisions which I have 
mentioned, if, in this case, this ?4,500 was 
paid to Mr. Sheffield, and received by him 
from the recognized, proper, official, and au- 
thoritative representative of James K. Place 
& Co., it is of no consequence whether James 
K. Place or James D. Sparkman knew that 
-this money had been loaned to the firm by 
Mr. Sheffield (if that was the natm-e of the 
^ebt), and it is of no consequence whether 
James K, Place or James D. Sparkman, indi- 
Tidually, knew that Mr. Morgan, or any one 



else, having authority to make payments gen- 
erally for the firm, had paid this particular 
$4,500 to Mr. Sheffield, and it is of no conse- 
quence whether or not James K. Place or 
James D. Sparkman had any idea, or motive, 
or notion, or individual purpose, in respect 
to this payment. If the payment was made 
in the ordinary course of business, under 
proper, general, authority, and was not re- 
pudiated by James K. Place & Co., and if 
James K. Place & Co. were, at the time, in- 
solvent, they being held by the law to know 
their own condition, unless there is some evi- 
dence to show that they did not know it, and 
had good reason for not knowing it, and if 
they, being in the habit of having these pay- 
ments made through these agencies, to indi- 
viduals occupying the position of Mr. Shef- 
field, did not act in such manner as to stop 
and prevent the payment, the payment was, 
under the law, made with the intent, on the 
part of James K. Place & Co., to produce all 
j the consequences which the payment, under 
1 the circumstances, would naturally and projr 
I erly produce. And if, under the circumstaji- 
ces, not being prevented by James K. Place 
& Co., who had the power to prevent it, and 
who, knowing their condition, were bound to 
interpose to prevent it, that payment, in their 
then condition, had the effect to produce the 
preference, then, in judgment of law, the in- 
evitable conclusion is, that James K. Place 
& Co. made the payment with a view to give 
a preference, and on that branch of the case 
there is no question of fact for the consid- 
eration of the jury. Because, if, as is undis- 
l)uted in this case, the payment was made in 
the establishment of James K. Place & Co., 
out of the money of James K. Place & Co., 
bj' the recognized agents of James K. Place 
«& Co., at a time when James K. Place & Co. 
were insolvent, and if James K. Place & Co 
did not stop the making of the payment, 
and if the payment has had the effect to 
produce a preference in favor of Mr. Sheffield, 
then the jury are bound to conclude, under 
the law, that the payment was made by 
James K. Place & Co. with a view to give 
a preference. Such is the law, as settled by 
the highest tribunal in this land, and by all 
the authorities that have interpreted this 
statute. Therefore it is, that I say that the 
only question of fact for your consideration 
is, whether Mr. Sheffield had reasonable cause 
to believe, 3 at the time he received this $4,- 
500, that James K. Place & Co. were in- 
solvent, and that this payment was made 
in fraud of the act— in other words, that this 
payment would give him the preference, pro- 
vided you find that it has given him the pref- 
erence. 

In order that there may be no mistake in 
regard to this matter, I shall say what I 

3 By the amendment to the bankruptcy act, 
passed June 22d, 1874, there must be knowl- 
edge that the payment, &c., is made in fraud 
of the act, and reasonable cause to believe 
that the party is insolvent. 
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have to say on the subject in the veiy lan- 
;;iiage of the supreme court of the United 
States, on such points as are involved in the 
question which is the only question for your 
considei-ation- In Toof v. Martin, 13 Wall. [80 
U. S.] 46, the supreme court hiterprets the first 
clause of the 35th section hi this -way: "That 
clause was mtended to defeat preferences to 
a creditor made by a debtor when insolvent 
•or in contemplation of insolvency. It declares 
that auy payment or transfer of his property, 
made by him whilst in that condition, within 
fom- months previous to the filing of his pe- 
tition, with a view to ^ve a preference to a 
creditor, shall be void, if the creditor has, at 
the time, reasonable cause to believe him to be 
insolvent, and that the payment or transfer 
was made in fraud of the provisions of the 
bankrupt act; and it authorizes, in such cases, 
the assignee to recover the property or its 
value from the parly who receives it. * * * 
The counsel for the appellants have presented 
an elaborate argument to show that inability 
to pay one's debts at the time they fall due, in 
money, does not constitute insolvency, within 
the provisions of the bankrupt act The ar- 
gument is especially addressed to language 
used by the district judge, * « * to the 
effect, that, at the time the transfers were 
made," the transferees "did not believe the 
bankrupts were able to pay their debts, in 
money, but were able to do so on a fair mar- 
ket valuation of their property and assets. 
The district judge held that this was a dh-ect 
confession of a fact which in law constitutes 
insolvency," (that is, an inability to pay debts, 
as they mature, in money, although, on a 
fair market valuation of their property and 
assets on one side, and their debts on the 
other, they were able to pay,) "and observed, 
that, if the bankrupts could not pay their 
<lebts in the ordinary course of business, that 
is, in money, as they fell due, they were in- 
solvent" The term insolvent, when applied 
to traders and merchants, in the bankruptcy 
act, is used to express inability to pay debts 
as they become due in the ordinary course of 
business. In such sense the term is used 
when merchants and traders are said to be 
insolvent, and that iS the sense intended by 
the bankruptcy act In the present case it is 
not disputed that James K. Place & Co. 
were merchants and traders, within the sense 
of this rule. 

Upon the subject in respect to which I have 
ah'eady made some observations to you, the 
supreme court, in the same case, says: "It is 
a general principle, that every one must be 
presumed to intend the necessary consequen- 
ces of his acts. The transfer hi any case, by 
a debtor, of a large portion of his property, 
while he is insolvent to one oreditor, without 
making provision for an equal distribution of 
its proceeds to all his creditors, necessarily 
operates as a preference to him, and must be 
taken as conclusive evidence that a preference 
was intended, unless the debtor can show that 
he was at the time ignorant of his insolvency, 
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and that his affairs were such that he could 
reasonably expect to pay all his debts. The 
burden of proof is upon him, in such case, and 
not upon the assignee or contestant in bank- 
ruptcy." That was a case where a suit was 
brought by the assignee in bankruptcy agahist 
the party who had received a preference, and 
it is in respect to a suit of that Idnd that this 
language is used. 

The observations I have cited apply to that 
part of the case which concerns the insolvent 
condition of James K. Place & Co., and the 
view with which this payment, if it operated 
as a preference, on the evidence, was made 
by them— a branch of the case in which the 
court instructs you there is no question of fact 
for you to pass upon. 

We now come to the part of the case npon 
which a question of fact arises for your con- 
sidei-ation— whether BIr. Sheffield, at the time 
he received this ?4,500, had reasonable cause 
to believe that the banltrupts were insolvent, 
and that a fi-aud on the act was intended. 
On that subject, the supreme court in the 
same case, uses this language: "The statute, 
to defeat the conveyance, does not require 
that the creditors should have had absolute 
knowledge on the point" of insolvency of their 
debtors, "nor even that they should, in fact 
have had any beUef on the subject. It only 
requh-es that they should have had reasonable 
cause to believe that such was the fact" ' The 
minds of individuals are differentiy constitut- 
ed. Some persons arrive at their belief on 
vei-y slight gi-ounds; others hesitate and doubt 
on every subject The belief of individuals, 
under the weakness of human nature, is very 
apt to be influenced by their desires. The 
banlnruptcy act takes the question entirely 
out of any such domam. It does not say that 
the creditor must have Believed that the debt- 
or was hisolvent It says, "having reasonable 
cause to believe." It is for twelve independ- 
ent jm-ymen to say, it is for an independent 
com-t, in a suit in equity, to say, not whether 
the creditor believed, in point of fact, but 
whether he had reasonable cause to believe. 
Did he shut his eyes? Did he shut his ears? 
Did he persistently and wilfully refuse to 
believe, when he had reasonable cause to be- 
lieve? Were thei-e such things before him 
that an indifEerent person, judging of the mat- 
ter, would say: "You had reasonable cause to 
believe this thing; you ought to have believed 
it; you shut your eyes to it; you shut yom- 
ears to it" The matter is not referred to 
the actual belief of the creditor, depending 
upon his sti-ength or weakness of mind, upon 
his actual capacity for judging, in view of his 
interest; but the test is, reasonable cause to 
beUeve, judged of "by the ordinaiy operations 
of the human mind, as a jury or a court shall, 
in view of the transaction, determine whether 
the man had or had not reasonable cause to 
believe. On that subject the supreme court 
says, in the same case: "Reasonable cause 
they must be considered to have had, when 
such a state of facts was brought to theh* no- 
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lice, in respect to the afifairs and pecuniaiy 
condition of the banlirupts, as would have led 
prudent business men to the conclusion, that 
they could not meet their obligations, as they 
matured, in thei ordinary course of business." 
The supreme com-t cites, with approbation, on 
this subject, the case of Scammon y. Cole 
[Case No, 12,432], an equity suit, which came 
before one of the judges of the supreme court 
of the United States, iili'. Justice Clifford, in 
the circuit court in Maine, where he makes 
some verj' clear observations on this subject. 
The supreme court goes on to say, that the 
act of congress was designed to secure an 
equal distribution of the property of an insol- 
vent debtor among his creditors; and that any 
transfer bj^ an iusolvent debtor, made with 
a view to secure his property, or any part of 
it, to one creditor, and thus pi'event an equal 
distribution thereof among all his creditors, 
is a transfer in fraud of the bankrui^tcy act 

It is for you to saj-, upon the principles stat- 
ed to you, whether Mr. Sheffield, at the time 
he received this $4,500, on the 19th of Novem- 
ber, 1807, in view of what, according to the 
evidence in this case (because you are to be 
confined to tliat strictly), had been communi- 
cated to him in reference to tlie condition of 
the firm of James K. Place & Co., had reason- 
able cause to believe that it was then insol- 
vent, that it was in such a condition that it 
was about to stop payment of its debts for 
want of money with which to pay them as 
they matured in the ordinai-y course of busi- 
ness. If he had reasonable cause to believe 
that, then he had reasonable cause to believe 
That it was insolvent in the sense of the bank- 
ruptcy act. Even though it had not actually 
stopped the payment of its maturing obliga- 
tions, he had reasonable cause to believe that 
it was insolvent if he had reasonable cause 
to believe that it was in such a condition that 
the gate must be shut down for want of means 
to pay, as they matm*ed, its accruing obliga- 
tions that were coming due. It is necessai-y, 
however, that he should not only have had 
reasonable cause to beheve that the firm was 
insolvent, but that he should have had rea- 
sonable cause to believe that this payment to 
him of the ?4,500 was going to opei'ate, in 
respect to the $4,500, to give to him that 
$4,500 dollar for dollar, as a preference, while 
other a'editors would not get dollar for dollar 
for their debts. That is the question -of fact, 
on which you are to pass. If you shall be- 
lieve that the plaintiff, upon w^hom is the bui'- 
den of proof in this case, has made out this 
reasonable caiise to believe on the part of the 
defendant, the plaintiff is entitled to recover 
the sum of $4,500, with interest from the com- 
mencement of the suit, which is agi-eed to be 
the sum of $5,369.75. If the plaintiff has 
made that out, by a fair preponderance of evi- 
dence, he is entitled to your verdict. If he 
has not made it out, by a fair preponderance 
of evidence, to your satisfaction, the defend- 
ant is entitled to youi* vei'dict. 

The jury failed to agree on a verdict. 
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SEDGWICK V. STEWART et al. 

[9 Ben. 433.] i 

District Court. S. D. New York. April, 1878. 

BANKRUPTOi'— Judgment Liex— Piioof of Debt — 

SUKIIEN-DBRING SECURITY. 

1. If a person has a debt which is in judgment, 
and proves the debt in bankruptcy aside from 
the judgment, without naming the judgment, ho 
will be held to intend to waive, discharge and sur- 
render the judgment, and any lien under it. But, 
if the debt which he proves is the judgment itself, 
he cannot he said, in any proper sense, to dis- 
charge or surrender the judgment, unless the 
proof shows an intention to do so. 

2. A proof of debts stated that the sum claim- 
ed was the amoimt of a judgment, and set forth 
the particulars of the judgment, and stated that 
its consideration was goods sold, and that for the 
sum claimed no security had been received, and 
did not state that the judgment was a lien on any 
real estate, when in fact it was. He' J. tliat the 
debt was not proved as an unsecured debt, and 
that the security of the hen of the judgment was 
not surrendered to the assignee in bankruptcy. 

[This was a bill by John Sedgwick, assignee 
of Frederick S. Kirtland and others, against 
Alexander T. Stewait and others.] 

T. M. North, for plaintiff. 
Davies, "VS''ork, McNamee & Hilton, for de- 
fendants. 

BLATGHFORD, District Judge. The orig- 
inal proof of debt was for the sum of $46,- 
294.14, "being the aggregate amount of three 
judgments obtained by the said A. T. Stewart 
& Company against the said bankrupts, to 
wit," setting forth the particulars of the judg- 
ments, and stating that the consideration for 
each of the judgments was goods and mer- 
chandise, sold and delivered by A. T. Stew- 
art & Co. to the bankrupts, at their request, 
and further stating, that, for said sum of $4G,- 
294.14, or any part thereof, said A. T. Stew- 
art & Co. had not received "any manner of 
satisfaction or security whatsoever." It is 
contended for the plaintiff, that, inasmuch as 
the proof of debt did not set forth the fact 
that the judgments were a lien upon certain 
real estate of the bankrupt, Kirtland, A. T\ 
Stewart & Co. were, by force of the proof of 
debt, admitted as creditors for the full amount 
of their claim, and thereby the judgments 
were discharged and surrendered, under sec- 
tion 21 of the bankruptcy act [of 1867 (14 Stat. 
526)], and the lien of the judgments was trans- 
ferred to and vested in the plaintiff, as as- 
signee in bankruptcy. In otlier words, it is 
claimed that the debt was not proved as a se- 
cured debt, but was proved as an unsecured 
debt, and that the security of the lien of the- 
judgments on the real estate was thereby sur- 
rendered to and passed to the plaintiff, so that, 
as between him and A. T. Stewart & Co., he 
is entitled to the surplus moneys arising fi'om 
the sale of the real estate on the foreclosure 
of the mortgage thereon. 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Ijincoln Benedict, Esq., and here reprint- 
ed by permission.] 
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I do not think tliat the plaintiff's Yiew can 
be maintained. The proof of claim states the 
iiniount of the debt as being $46,219.14, and 
then says, "being the aggi-egate amount of 
three judgments," &c. It then states that 
■"the consideration for each of said judgments 
■was goods and merchandise sold and delivered 
by A. T. Stewart & Co. to the said bankrupts, 
iit their request." Transcripts of the judg- 
ments, showing the particulars thereof, are an- 
nexed to the proof. This is clearly a proof of 
■debt of and on the judgments. The judg- 
ments are the debt proved— the judgments as 
tliey are, with all their incidents, of being liens 
on real estate, if they were liens. The proof 
is not of the debts created by the sale of the 
goods, but of the judgments into which such 
•debts had been converted. As the proof was 
41 proof of the judgments, the statement that 
the creditors had not received "any manner of 
sjitisfaction or security whatsoever," must be 
read as a statement that they had received no 
sec-uritj'^ other than the judgments, otber than 
such security as the judgments themselves af- 
forded. There is no indication of an intention 
to surrender the security inherent in the re- 
-coveiy of the judgments, coupled with the 
ownership of the real estate by Kii-tland, in 
view of the fact that the proof of claim is 
made on the judgments. The statute (section 
22) says, that the proof must set forth that the 
<2laimant has not received "any security or sat- 
isfaction whatever, other than that by him set 
forth." This proof did set forth all the se- 
-curity that there was, namely, the judgments, 
and the fact of the ownership of the real es- 
tate was, of course, known to the assignee. If 
iL person has a debt which is in judgment and 
proves the debt aside from the judgment, with- 
out naming the judgment, he will be held to 
intend to waive, discharge and sun-ender the 
judgment, and any lien under the judgment. 
But, if the debt which he proves is the judg- 
ment itself, he cannot, under section 21, be 
said, in any proper sense, to discharge or sur- 
render the judgment, unless the proof shows 
iin intention to do so, which the proof in this 
case does not. Section 21 says, that, when a 
-creditor proves his debt, all "unsatisfied judg- 
ments already obtained thereon shall be deem- 
ed to be discharged and surrendered thereby." 
"When the debt proved is the judgment, it is 
not proper to say that the judgment is ob- 
tained on the judgment. In the present case, 
tliere was no concealment in the proof of debt 
and no failure to state the full particulars of 
the judgments. The particulars of the debts 
on which the judgments were recovered were 
not stated. It appears that the claim was not 
voted upon at the meeting at which it was 
presented, and that it was objected to on the 
ground that it was secured. Nothing was ever 
done under it except to present it to the reg- 
ister and have it received by and filed with 
him. The proof of debt evinces no intention 
to receive -a dividend on the entire claim and 
still retain the security. It disclosed the se- 
curity by disclosing the judgments, and 
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evinced no intention to release the judgments. 
It merely put the creditoi*s making it in the 
position of creditors described in section 20 of 
the act, who can be admitted to a dividend 
only on so much of their debt as remains after 
the value of the security is deducted. 

It results that the biU must be dismissed, 
and the surplus moneys be awarded to the de- 
fendants, with costs to the defendants, to be 
paid out of the estate in bankruptcy. 



Case mo. 1S,6S6. 

SEDGWICK V. WORMSER. 
[7 N. B. R. 186.] 1 
District Court, S. D. New York. May 8, 1S72. 
Baskrdptoy— Fkaudulent Sales— Sales to Cur- 
tail BCSINESS. 

On a bill in equity brought to set aside the sale 
and transfer of certain stores by the bankrupts, 
held, that from the evidence it appeared that the 
stores were sold at a fair price, before insolvency, 
for the purpose of curtailing the business of the 
bankrupts, and hence the transaction cannot be 
impeached for fraud. BiU dismissed with costs. 

In equity. 

T. M. North, for plaintife. 

E. Cook and W. A. Coursen, for defendant. 

BI/ATCHFORD, Disti-iet Judge. I do not 
think the bill in this cause can be sustained, 
either as to the four stores, or as to the mort- 
gages. The transaction in respect to the four 
stores, regarded as a sale of them on the 
26th of October^ 1868, at the price of fifteen 
thousand dollars, paid lor by the four notes 
of that date, is entirely free from objection. 
The YaUcs were not then insolvent or contem- 
plating insolvency, in the Sense of the bank- 
ruptcy act. To sen the stores, imder the cir- 
cumstances in which they were placed, for the 
pm-pose of curtailing their business, cannot 
be regarded as doing a thing out of the usual 
course of- business, so as to be prima facie 
evidence of fraud. They did not fail until 
nearly seven weeks afterwards, nor was the 
sale of the stores made in fi'aud of their cred- 
itors, or with intent to hinder, delay or de- 
fraud them. The stores were transferred, so 
far as appears, for a fair and proper consider- 
ation, and there was an actual and continued 
change of possession of them. The notes giv- 
en for the purchase were paid by the defend- 
ant at maturity, one of them before the failure 
of the Valks, the rest not becoming due till 
after their failure. The Valks raised the 
money on the notes and paid it to their ci'ed- 
itors. There is nothing to throw a doubt on 
this view of the transaction in respect to the 
stores, except the fact that in the mortgages 
the fom* notes are spoken of as notes made by 
the defendant at the request of, and for the 
accommodation of the Valks, and that the 
mortgages provide that the notes shall be paid 
by the Valks, and are given on their faces 
to secure such payment The defendant states 
that the real object of the mortgage, so far as 



1 [Rieprinted by permission.] 
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it relates to these four notes, was to secure 
the defendant against any deficiency in the 
quantity of goods in the stores as compared 
with the quantity represented by the books 
of the Valks, by which he bought them. This 
explanation would be more satisfactorily 
brought out if it were shown how the mort- 
gages came to be drawn as they were, saying 
nothing about the turning over of the stores. 
But I do not regard that point as material. 
The notes were in fact given and have been 
paid by the defendant The stores, in fact, 
passed into the hands of the defendant under 
the circumstances stated. If the notes were 
accommodation notes, loaned by the defendant 
to the Valks, so that the mortgages truly state 
the transaction, and which I am inclined to 
think must be held to have been the case, then 
the transfer of the stores must be regarded as 
a tm-ning over of them by the Valks to the 
defendant, on account of their obligations in 
the mortgages to pay the notes, leaving the 
mortgages as security for any deficiency in 
the stores to reimburse the defendant. On 
this view it is plain why the mortgages were 
di-awn as they were, and why the defendant 
insisted on having the stores, and considering 
them as his own, and sold to him. The theoi-y 
of the ti'ansaction was that they had in them 
fifteen thousand dollars worth of goods, just 
the amount of the notes, and he took them as 
having that. Yet, though he took them at 
that, and considered them as absolutely sold 
to him, he did not regard himself as bound 
to respond in respect of them, for any more 
than the goods really in them. Having receiv- 
ed the stores, he regarded himself as boimd 
primarily to pay the four notes, and he acted 
accordingly. Yet they were really accommo- 
dation notes which the Valks were to pay, and 
did pay, through him, by turning over the 
stores to him, and he paid for the stores by 
giving and paying the notes. He is to ac- 
count with the plaintiff in respect of the foui- 
notes, and the other two notes, secured by the 
mortgages, and the contents of the four stores, 
having credit for the notes he has paid and 
being charged with the contents of the stores, 
and holding the mortgages as secm-ity for any 
balance due Mm on such accounting. Such 
accounting must take place in some other suit, 
based on the validity of the mortgages and of 
the ti:ansfer of the stores. It cannot take 
place in this suit, brought to set them aside. 
I am impressed with the conviction that these 
transactions with defendant were honest ones, 
and cannot be impeached by the plaintiff. 
The bill must be dismissed with costs. 
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Es parte SEELEY. 
[3 App. Com'r Pat. 305.] 
Circuit Court, District of Columbia. 1860. 
Patents— Description in Published Work. 
fl. The description of an invention in a pub- 
lished work will bar the right to a patent though 
it has not been put in use.] 



[2, The description in a publication of a canal 
lock gate as, "Others are so contrived that they 
can be drawn across the canal from a recess, and 
so made as to run in a groove," is sufficient to 
bar a claim for a patent for Dunlap's invention 
of an improvement in canal lock gates by the 
employment of a transversely sliding gate in- 
stead of a swing gate.] 

Appeal by Samuel J. Seeley from the deci- 
sion of the commissioner of patents refusing 
him a patent for an improvement in canal 
lock gates. 

0UNLOP, Chief Judge. This is an ap- 
peal from the decision of the commissioner 
of patents refusing to Mr. Seeley a patent on 
his first claim for improvements in a canal 
lock gate. He made three claims, the last 
two of which were granted and the first only 
refused. That first claim is the employment 
of a transversely sliding gate at the ends 
of a lock, instead of the usual swinging 
gate. The first claim is in these words: 
"1st The use of a gate, to close the end of 
a canal lock, moving in a direction ti-ans- 
versely to the length of the lock; substan- 
tially as herein set forth," The office refers 
to Cressy's Engineering, page 1557, as con- 
taining a published description of the gate 
claimed. The words in Oressy are: "Oth- 
ers (that is to say, stop gates) are so con- 
trived that they can be drawn across tht* 
canal from a recess, and so made as to 
run in a groove." 

First reason of appeal: This avers in sub- 
stance that the commissioner erred in hold- 
ing that the description in Cressy of a stoiv 
gate barred a patent to Mr. Seely of a lock 
gate. It seems to me there was no error 
here. No difference is perceived between a 
stop gate and a lock gate. Both cross the 
canal from a recess, and enter a groove to 
fit them, on the opposite side. If not identic- 
al, they are, in the words of the examiner, 
analogous, and bear a strong resemblance to 
each other. 

Second reason of appeal: That the de- 
scription of the gate in Cressy is insufficient. 
No artisan or machinist could build it I 
think, with the office, that any mechanic 
could make a gate from this description; 
the subject matter being simple and plain, 
and the material parts set fox-th in Cressy. 
Third reason of appeal: That the appel- 
lant's device is the new application of old 
and known means to a useful result. There 
does not appear to be any difference be- 
tween a stop gate, described in Cressy, and 
the lock gate claimed by the appellant, as 
limited in his first claim, without the corru- 
gated iron and the air chambers. That first 
claim goes for the gate only. The counsel 
for appellant thinks it ought to be shown by 
the office that the gate has been put in use, 
but the patent law only requires it to be 
described in a published work in this or a 
foreign country. No reasonable ground is 
seen to exclude engineers or the public from 
the use of a canal gate accurately described 
in a published work on engineering, when 
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they find it proper or expedient to apply 
such gate, as a new invention for fourteen 
yeai-s. 

The counsel for appellant thinks the de- 
scription in Cressy refers to a sluice gate 
alongside of the canal, to draw off the sur- 
plus water, rather than to a stop gate across 
it, to prevent the flows of water heyond the 
gate. I have given the words of Oressy to 
show that this is not so. Again, he says the 
description would be no more suggestive of 
a sliding gate to a canal lock than would be 
a similar description of a sliding door to a 
parlor, or a sUding gate to a farm fence. 
But this gate in Cressy is described as cross- 
ing a canal from a recess, and running into 
a groove. As for the fixtures at the top, to 
operate it, there is nothing, I presume, pat- 
entable in them, and they form no part of 
the rejected claim. Again, he says: The 
first claim, when rightly understood, as set 
forth, covers only a sliding gate in com- 
bination with the means described of oper- 
ating it from the top, which he claims, with- 
out a reference to like means as anticipating 
them, makes the rejection improper. But 
the first claim covers the gate itself, and the 
gate only, and not the means in combination 
to work it. Mr. Low, of counsel for Mr. 
Seely, insists earnestly for the appellant 
that no application of such a gate has ever 
till now been made in this country to a canal 
lock; that the appellant introduced it on 
the Erie canal, whose engineers have ap- 
proved it, as well as all other engineers by 
whom it has been seen; that it increases 
the capacity of a lock for boats 25 per cent., 
with other advantages, in cheapness of con- 
struction and diminished cost of repairs, 
over the swinging gate. These views are en- 
titled to consideration, and caused me to 
hesitate whether the principle laid down by 
me in the late case of Ex parte Larowe, 
[Case No. 8,093,] did not apply. I said in that 
ease that Larowe's merit had its founda- 
tion in the combination and application of 
old elements to the production of new and 
useful results, not before attained. But the 
gate described in Cressy is as applicable 
to a canal lock as to any other part of the 
canal, and such published description, by 
the terms of the act of 1836 [5 Stat 117], is 
a bar to a patent to him who constructs the 
thing so described. In the first claim of Mr. 
Seely, there is no alleged improvement on 
the Cressy gate.. The improvements are em- 
braced in the second and third claims, and 
they are granted by the office, being a com- 
bination of old elements to produce new and 
useful results. 

As I have before said, the first claim is 
simply for the gate, and such a gate as Cres- 
sy describes. I must therefore affirm the 
decision of the commissioner in refusing the 
appellant a patent on his fii-st claim, and 
I do affirm it this 16th day of April, 1860. 
I return all the papers with this, my opinion 
and judgment, this IGth day of April, 1860. 
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BA^'KRDPTOT — Ili-egai. Prbfehence — PRESaMP- 

Tios — DISTENT— General Assignment — 

Discharge. 

1. The rule that every person is presumed to- 
intend the nataral and probable consequences of 
his acts is only a rule of evidence; and, where 
the testimony is conflicting, it is for the jury to< 
find the actual intent existing in the mind of 
the party. 

2. Though the necessary consequence of a pay- 
ment by an insolvent debtor may be to give a 
pieferenee, he will not be conclusively presumed 
to have intended such preference where the evi- 
dence shows he was actuated by a different mo- 
tive. 

3. But where the party is insolvent, and the- 
payment necessarily operates as a preference, 
and no explanation is offered, the presumption is- 
conclusive, and there is no question for the jury. 

4. The words "fraudulent preference," as used' 
in the bankrupt law [of 1867 (14 Stat. 517)], da 
not import moral fraud. Nothing more is meant 
than that a payment shall have been made "under 
circumstances which the law inhibits as a pref- 
erence. 

3. The acts enumerated in Rev. St. § 5110, are- 
not in the nature of offences or forfeitures of a 
right to a discharge, but are rather in the nature- 
of violations of conditions precedent. 

6. Qusere: "Whether it is competent to show- 
that a general assignment for the benefit of cred- 
itors was not executed for the purpose of defeat- 
inc the operation of the bankrupt law? 

[Cited m Be Kraft, 4 Fed. 525.] 

On motion for a new trial. 

James M. Seeley petitioned for a dis- 
charge, and the case was tried before a 
jury upon the following specifications ia 
opposition thereto: (1) A general assign- 
ment for the benefit of his creditors to- 
Francis G. Russell, alleged to have been 
made in contemplation of bankruptcy, and 
for the purpose of preventing the property 
so assigned from coming into the hands of 
the assignee in bankmptcy, and being dis- 
tributed in satisfaction of his debts. This 
assignment was executed on Monday, the- 
11th day of December, 1877, at the Russell 
House in this city, whither Seeley had gone, 
partly at least, to avoid the importunity 
of one of his creditors. It seems that See- 
ley had contracted to sell his stock to one- 
Auringer for five thousand dollars, for the- 
purpose of paying his debts, but the bar- 
gain had fallen through, and by the advice- 
of counsel he finally concluded to execute 
the assignment. (2) In making a fraudulent 
preference to one Scott,' two days before- 
his genei-al assignment, and when insolvent- 
The facts were, that Seeley was indebted 
to Scott in about the sum of twelve hundred 
dollars, for money loaned; that on the Sat- 
urday before the assignment was executed^ 
he permitted Scott to take goods from hi& 
store to the amount of eight hundred dol- 
lars. This and the transfer to Harris, here- 

1 [Reprinted by permission.] 
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after mentioned, were the only important 
transactions for several daj^s before tlie as- 
signment. Scott bad formerly occupied a 
produce store upon Woodward Ave., near 
Mr. Seeley's place of business, and liad be- 
come intimate with him there. For the past 
twelve or fourteen years, however, he had 
been a farmer, and it seems had been accus- 
tomed to loan Seeley money from time to 
time, for which a note had been taken, pay- 
able on demand. Both Scott and Seeley 
swear that Scott did not surrender his note, 
and that there was no agreement that the 
goods were to be received in payment. On 
the other hand, there was no mention of the 
amount of goods Scott was to take, and no 
particular credit agx-eed upon. Scott swears 
that he had intended to open a store himself 
for the sale of essential oils, had rented a 
building for that purpose, and had engaged 
one or two of Mr. Seeley's clerks; but, 
owing to some failure to raise the money, 
this plan was never carried out, and the 
goods were stored in another building, and 
subsequently bought back by the assignee 
in bankiniptcy at seventy-five cents on the 
dollar. (3) In making a fi-audulent prefer- 
ence to one Harris also, upon the Saturday 
before the assignment, and when insolvent. 
There was no conflict here as to the facts. 
Seeley was indebted to Harris in about the 
sum of one hundred and twelve doUai-s, and 
upon the same day of the transfer to Scott 
he turned out to him goods to the amount 
of his debt, in consideration of his surren- 
dering a note for one hundred dollars. On 
Seeley's journal there is an entry, under 
date of December 9, 1876, of "bills payable 
to A. R. Harris, for he surrenders note July 
7, 1870, interest at ten per cent, one hun- 
dred dollars, half interest on the above note 
six months, five dollars." This was the en- 
tire testimony as to the transaction. 

The case was submitted to the jury under 
instructions that if they found the assign- 
ment was made in contemplation of becom- 
ing banki-upt, for the purpose of preventing 
the property from coming into the hands of 
the assignee or of being distributed in satis- 
faction of his debts, or if payments were 
made to Scott or Harris when insolvent, 
with an intent to prefer them, they should 
return a verdict of guilty. Exceptions were 
taken to the refusal of the court to instruct 
the jury that as matter of law they should 
return such verdict. 

E. E. Kane, for the motion. 
Don M. Dickinson, for banknipt. 

BROWN, District Judge. With some hesi- 
tation, I submitted the question to the juiy 
whether the assignment and payments in 
this case were made with the prohibited in- 
tent. I am free to say their verdict did not 
command my approval. 

Counsel for the creditors claims that ev- 
ery person is conclusively presumed to in- 



tend the natural and probable consequen- 
ces of his own act, and as it was the 
necessary effect of the assignment to with- 
draw the property from the hands of 
the assignee in bankruptcy, and of the pay- 
ments to Scott and Harris to prefer them 
over the other creditors, the court was 
bound to find the intent as matter of law, 
and to take the case away from the juiy. 
The position of the bankrupt was that this 
rule that a man is held to contemplate the 
necessary consequences of his acts is a mere 
rule of evidence, and that it is for the jui-y 
to find the actual intent existing in the mind 
of the party. My own view is that, as a 
general rule, the presumption is one of fact, 
and that where there are circumstances in 
the case tending to show that the party did 
not, in paying a certain ci-editor, in fact in- 
tend to prefer him, the question as to the 
actual intent may be left to the juiy, not- 
withstanding the party was insolvent, and 
the necessary efEect of his payment was to 
prefer. There have several cases arisen un- 
der the bankrupt law where all the ele- 
ments of a preference listed, viz. insol- 
vency and payment to a creditor which op- 
erated as a preference; in other words, the 
necessary consequence of the act was to pre- 
fer, and yet the court has not hesitated to 
find that no preference was intended. Such 
are the cases where payment has been made 
under a bona fide misapprehension of the 
debtor's real condition, though he was In 
fact insolvent, and where payment was 
made to grocers, butchers, and other per- 
sons fm-nishing necessaries to a debtor's fam- 
ily, or by a tenant to a landlord, in oi*der 
to preserve his home, or prevent the for- 
feiture of a lease. In such cases the debtor 
is only presumed to know his condition un- 
til the contrary appears, the burden of proof 
being upon him. In re Silverman [Case No. 
12,855]; In re Oregon Bulletin Printing & 
Publishing Co. [Id. 10,559]; Miller t. Keys 
[Id. 9,578]; In re Batchelder [Id. 1,098]. 

In Re Locke [Case No. 8,439] the comi: ob- 
serves; "I am not prepared to say that the 
mere payment of a debt by a debtor who is in- 
solvent, and knows it, is always and necessari- 
ly an act of bankruptcy. Upon this point I 
give no opinion. Such a rule is open to the 
same objection with the one just considered, 
viz. that it substitutes an inflexible rule of 
law for an inference which is properly one 
of fact; that every person must be pre- 
sumed to contemplate the necessary conse- 
quences of his act is true, but when we come 
to consequences that ai-e only more or lessi 
probable, it is fit that the jui-y should say 
wl) ether they were in the mind of the paity 
or not. No doubt, in the absence of control- 
ling evidence, they may decide by the act 
itself; but the intent to prefer must include, 
I think, 'he intent or at least the fear of 
stopping payment, which idea is not neces- 
sarily included in insolvency." In re Croft 
[Case No. 3,404]. In the case of In re Rosen- 
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Held [Id. 12,(^7], Judge Field, of Ne-w Jer- 
sey, held tliat servants' T^^ages, payments 
made to counsel for services rendered and 
to be rendered, payments to an insurance 
company for premiums upon the bankrupt's 
house and furniture, to save the forfeiture 
of a lease, and all expenditures made by 
him in the ordinary course of business for 
the support of his family, could not be 
considered fraudulent preferences, notwith- 
standing all the legal elements of a prefer- 
ence were present, except the intent actual- 
ly existing in the mind of the bankrupt. 
So, in Re Sidle [Id. 12,8M], the payment of 
attorney's fees by an insolvent was held no 
preference under the statute, on the ground 
of public policy, which makes faith in the 
matter of attorney fees obligatory upon the 
parties. In Ee Brent [Id. 1,832], Judge Dil- 
lon held that payments in the ordinary 
■course of business, with a bona fide expecta- 
tion that the debtor can keep along without 
going into bankruptcy, tliere being no actual 
design to favor or prefer, will not bar a 
discharge. In Re Randall [Id. 11,531], Judge 
Deady remarks that one of the necessary 
consequences of a general assignment for 
the benefit of creditors is to prevent the 
property from coming to the assignee in 
"bankruptcy and being distributed under the 
bankrupt act, and that the assignors must 
be presumed to have intended this, unless 
they show to the contrary. As to this, the 
"burden of proof is upon them. See, also, 
Webb V. Sachs [Id. 17,325]; In re Pierce [Id. 
11,141]. 

I have no doubt the law is correctly stated 
in a recent case of Rice v. Grafton Mills, 117 
Mass. 228. The evidence tended to show 
that one Smith, of whom the plaintiffs were 
assignees, was the keeper of a grocery and 
variety store, which was largely patronized 
Ijy the employes of the defendant; that 
Sniith was accustomed to deliver goods to 
these employes, rendering accounts monthly 
to the defendant, which paid to Smith what- 
ever balance was due from the mills to their 
laborers. Smith was also indebted to the 
defendant in the sum of one thousand nine 
iiundred dollars for money loaned. Tfie 
amount of goods delivered in the two months 
preceding Smith's bankruptcy was about one 
thousand five hundred and eighty dollars, 
and the defendant, instead of paying the 
money to Smith, knowing his approaching 
bankruptcy, applied this amount to the bal- 
ance due from Smith for money loaned; 
thus reducing it to abqut four hundred and 
thirty-seven dollai"s. The assignee claimed 
tliis to be a preference, and insisted the 
money should have been paid to Smith as 
had been done before, instead of applying 
it upon his account for money loaned. The 
court observes: "The intent to prefer is es- 
sential, and is to be found by the jury. A 
preference was not the direct or necessary 
consequence of the acts of Smith. A man 
may, indeed, be presumed to intend the nat- 
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ural and probable consequences of his own 
acts,, but that presumption is only one ele- 
ment of proof to establish the fact of actual 
intent. The evidence does not show that, 
prior to the attachment by which Smith's 
business was interrupted, the probability that 
the defendant would insist upon a set-off, 
and thus secure a preference, was so ob- 
vious as conclusively to maintain the propo- 
sition that he contemplated it, and sold and 
delivered the goods with the view to such 
a preference, especially against the fact as- 
sumed by the instructions that he expected 
and supposed otherwise." What the court 
would have held if the preference had been 
the direct and necessary consequence of the 
acts of Smith, and no doubt had been cast 
upon his intention by the circumstances con- 
nected with the* payment, does not appear. 

We may consider the law then settled that, 
although the act must necessarily produce a 
certain result, the party is not conclusively 
presumed to have intended such result, where 
other circumstances tend to show that he 
may have contemplated a different one. But, 
where the act is wholly unexplained, and the 
effect is not only natui-al and probable but 
necessary, and no attempt is made to show 
that the party contemplated a different result, 
I understand the presumption to be conclu- 
sive, and the court is bound to instruct the 
jury as a matter of law. So, where the evi- 
dence is so overwhelming that the court, in an 
ordinary case, would be justified in taking the 
question away from the jury, I do not under- 
stand that the fact that such evidence bears 
upon the intent of a party in doing a ceitain 
act relieves the case from the operation of the 
general mle in the conduct of tiials laid down 
by the supreme court in Pleasants v. Fant, 22 
Wall, [80 XJ. S.] 116; Commissioners v. Clark, 
94 TJ. S. 278, 281; Seitz v. U. S., 11 Ohi. Leg. 
News, 97. In other words, I do not suppose 
there is any such sanctity about the question 
of fraud as requires it to be submitted to a 
jury when the testimony all points in one di- 
rection. "Before the evidence is left to the 
jury, there is, or may be, in eveiy case, a 
preliminaiy question for the judge, not wheth- 
er there is literally no evidence, but whether 
there is any on which a jury can properly 
proceed to find a verdict for the party produ- 
cing it, upon whom the burden of proof is im- 
posed." Oommissionei-s v. Clark, 94 U. S, 
284. There seems to be a general impression, 
even among lawyers, that all fraud in the eye 
of the law necessarily involves some sort of 
moral tuiipitude. -This is certainly not the 
cage. The law frequently adjudges that to be 
fraud which produces a certain result, not- 
withstanding the entu-e innocence of the par- 
ty, not only of a covinous design, but of an in- 
tention to bring about that result. Bump, 
Fraud. Conv. 71; Potter v. McDowell, 31 Mo. 
62; Grover V. Wakeman, 11 Wend. 187. And 
when the words "fraudulent preference" are 
used in section 5110, Rev. St., nothing more 
is meant than that a payment shaU have been 
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made under circumstances ■wMeli the law in- 
hibits as a preference. In re Rosenfield [Case 
No. 12,058]. There is no element of moral 
fraud involved in such case, for at common 
law a man maj-^ lawfully pay any creditor in 
px'eference to another. 

Again, counsel for the bankrupt argued that 
the jury ought to pass upon the question of in- 
tent in every case, as the acts mentioned in 
section 5110 are in the nature of offences or 
forfeitures of a right the bankrupt has to his 
discharge, and the proceeding is therefore 
quasi criminal. Support for this position is 
found in an incidental remark of Judge Field 
in the case of In re Rosenfield [supra]. It 
is clear, however, that a man has no moi-al or 
legal right to be released of his debts, except 
by virtue of some statute, and that, in the en- 
actment of such statute, congress has the pow- 
er to impose such conditions as it pleases to 
the granting of a discharge. It has, indeed, 
refused it altogether in voluntary cases, ex- 
cept by consent of a certain proportion of 
creditors. I am better pleased with those 
opinions which treat the discharge as a favor, 
and the commission of one of the acts speci- 
fied, as the violation of a condition precedent. 
Such was the position of Judge HaU in Re 
Cretiew [Case No. 3,390], and of Judge Lowell 
in Re Goodfellow [Id. 5,536]. I see no reason 
why, in administering the law regarding 
fraudulent conveyances under this section, we 
should apply any other or different rule than 
if the question arose under section 5021. 

Returning now to the main proposition that 
where the necessary effect of an act is to pro- 
duce a certain result, and no other intent is 
shown to have influenced the actor, he shall 
be presumed to have contemplated this result, 
we find it supported by a great weight of au- 
thority. In the leading case of Cunningham v. 
Freeborn, 11 Wend. 240, Mr. Justice Nelson 
held that even under a statute which provid- 
ed that the question of fraudulent intent in aU 
cases of assignment should be deemed a ques- 
tion of fact, and not of law, fraud in law was 
not abolished, and that, if the jiu:y found con- 
trary to the law or facts, the court would be 
bound to set aside the verdict. The court 
states: "The true doctrine on this subject, not- 
withstanding the statute, I apprehend, is that 
if there is any provision in the deed of as- 
signment, or any fact admitted in the answer, 
which is per se fraudulent according to the 
law of the case, it is so, the denial of the 
fraudulent intent to the contrary notwithstand- 
ing; that fraud in fact is a question com- 
pounded of law and of fact, which is to be 
found by the jury in a court of law, imder 
proper direction duly observed by them, and 
may be by the chancellor in a court of equity. 
* * * The admission of facts which are per 
se fraudulent in judgment of law are as much 
so and as conclusive upon the defendant as if 
he had in express terms admitted a fraudulent 
intent in his answer, and in such a case any 
subsequent disclaimer of such intent will not 
avail him, * * * for the legal intent from 



these facts is stronger than the mere admis- 
sion of it subsequently denied. * « * And 
if the weight of evidence is such, when ap- 
plied to well-settled principles of law in re- 
lation to these voluntary assignments by fail- 
ing debtors, as to force upon him the conclu- 
sion of a fraudulent intent, he is boimd so to 
find, notwithstanding the denial of it in the an- 
swer; and if the jury do not thus find, a court 
of law would be bound to set aside the ver- 
dict." In an early case in this state (Kirby v. 
IngersoU, Har. [Mich.] 172), it was held that 
an assignment containing illegal provisions 
was void upon its face, notwithstanding all 
intent to commit fraud was denied. This has 
ever since remained the settled law of this 
state. Buck v. Sherman, 2 Doug. [Mich.] 170; 
Pierson v. Manning, 2 Mich. 445. The state 
reports contain a large number of cases to 
the same general effect. Ewing v. Gray, IZ 
Ind. 64; 9 Ind. 461; Allen v. Wheeler, 4 
Gray, 123; Potter v. aicDowell, 31 Mo. 62; 
Milne v. Henry, 40 Pa. St. 352; Freeman v. 
Pope, L. R. 9 Eq. 206. The supreme court of 
the United States lent its sanction to the 
same doctrine in Lukins v. Aird, 6 Wall. [73 
U. S.] 78. In this case a debtor in failing 
circumstances conveyed his land for a valuable 
consideration by deed, without reservation, 
but reseiTed to himself verbally the right to 
occupy and possess it for a limited time for his 
own benefit. The court, in this case, found 
the fraud to be an inference of law, on which 
the court was as much botmd to pronounce 
the conveyance void as to creditors as if the 
fraudulent intent were directly proved. To 
the same effect is Toof v. Martin, 13 Wall. 
[SO U. S.] 40, 4S, in which the intent to pre- 
fer was held to be conclusively presumed from 
the fact of preference. 

Under the bankrupt law, decisions to thf 
same effect are numerous. In Re Smith [Case 
No. 12,974], Judge HaU, in speaking of gen- 
eral assignments for the benefit of creditors, 
and the presumptions attaching thereto, uses 
the following language: "Eveiy person of a 
sound mind is presumed to intend the neces- 
sary, natural or legal consequences of his 
deliberate act. This legal presumption may 
be either conclusive or disputable, depending- 
upon the nature of the act and the charac- 
ter of the intention; and when, by law, the 
consequences must necessarily follow the act 
done, the presumption is ordinarily conclu- 
sive, and cannot be rebutted by any evidence 
of a want of such intention." In Re Drum- 
mond [Id. 4,093], Judge McDonald held that 
where the necessary consequences of a trans- 
fer by the bankrupt 'of all his property to a 
portion of his creditors were not only that it 
would probably give them a preference, but 
would necessarily and certainly produce that 
effect, the bankrupt must be conclusively 
presumed to have intended it. In Re Black 
[Id. 1,457], Judge Blatchford held that the 
burden of proof was upon the debtor to show 
that he had not the intent to prefer. See, 
also. In re Sutherland [Id. 13,638]; In re 
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Batchelder [Id. 1,098]; In re Locke [Id. S,- 
43D]. In Re Brodhead [Id. 1,918], Judge Ben- 
edict held that a general assignment for the 
benefit of creditoi-s cast upon the bankrupt 
the burden of showing the absence of the 
prohibited intent. In He Goldsehmidt [Id. 5,- 
020], Judge Blatchford treats a general as- 
signment for the benefit of creditors as nec- 
essarily involving the existence of a purpose 
to prevent the property from being distrib- 
uted in pursuance of the bankrupt act, in sat- 
isfaction of the debts, and refused a dis- 
charge. In the case of In re Croft [Id. 3,404], 
Judge Blodgett held that, although a general 
assignment "was an act of bankruptcy, in or- 
der to prevent a discharge it must be made 
with an intent to prefer, or for the purpose 
of preventing the property from coming into 
the hands of the assignee in bankruptcy, or 
from being distributed in satisfaction of his 
debts. He does not undertake to say that 
such an assignment does not necessarily pre- 
suppose that intent, but finds that in the case 
before him there were circumstances showing 
an actual intent in the mind of the bankrupt 
to withdi-aw certain property from the part- 
nership fund, and therefore refused a dis- 
charge. In the ease of In re Bininger [Id. 
1,420], Judge Woodrufe held that the procur- 
ing of a bankrupt's property to be put into 
the hands of a receiver of a state court nec- 
essarily operated to defeat the operation of 
the bankrupt law, and that in the judgment 
of the law the bankrupt knew when he did 
it that it would have that effect, and know- 
ing the effect he must have intended to pro- 
duce it when he voluntarily chose to do the 
act. "Whatever his motive was he acted 
voluntarily in choosing, and therefore in in- 
tending all the legal results which would 
flow from his action in the matter. This was 
a creditor's petition under section 39. In the 
case of Globe Ins. Co. v. Cleveland Ins. Co. 
[Id. 5,480], Judge Emmons held a general as- 
signment to be an act of bankruptcy, upon the 
groimd that it defeated the operation of the 
bankrupt law. Its effect in baning a dis- 
charge was not considered, nor does the 
learned judge discuss the question whether 
evidence may be received to show that the 
bankrupt in fact executed the assignment with 
no intent to defeat the operation of the act. 
In the recent case of In re Kasson [Id. 7,G17], 
Judge Wallace held that a voluntary general 
assignment bears conclusive evidence upon 
its face of the intent of the assignor to pre- 
vent the property transferred being distrib- 
uted under the bankrupt act. "By such an in- 
strument the debtor not only selects his own 
assignee, but he selects one who has no power 
to question or attack a class of transactions 
which the banknipt act seeks to prevent" 

Let us apply these principles to the facts 
of this case. The necessary effect of the 
general assignment to Russell was to with- 
draw the property assigned from the operation 
of the bankrupt act, and to secure a distribu- 
tion by an assignee of the banki-upt's own 



choosing. It is true that the assignment ex- 
pressed an intention upon its face to secure 
an equal disti'ibution of the assets of the 
party among his creditors, "and in no man- 
ner or way to impede or delay the operation 
of the bankrupt act, but to give the same 
benefits which might be derived under the 
said act, without the costs, expenses, and 
losses attendant upon the winding up of an 
estate in bankruptcy." There was also other 
evidence offered tending to show that the 
bankrupt did not in fact propose to have his 
estate woimd up by his assignee, but that he 
executed the assignment as a preliminaiy step 
to his filing a voluntary petition, and in order 
to secure his property from attachment while 
such petition and the schedules were being pre- 
pared. Whether such evidence be competent 
to rebut the intention which the law infers 
from such an assignment is a doubtful ques- 
tion. Clearly, if such intention existed the 
bankrupt would be powerless to carry it out 
without the assent of the assignee, because 
when once vested with the trust he becomes 
the absolute owner for the purposes specified 
in the assignment, and the assignor cannot 
revoke it Several of the cases above cited, 
however, seem to indicate that such testimony 
is competent, and that the assignee might 
show an actual intent different from the one 
which the law infers from the assignment it- 
self. I do not find it necessary to express" 
an opinion upon the point 

With regard to the ti'ansfer of goods to 
Scott, I think the verdict of the juiy was 
clearly against the weight of evidence, and 
for that reason, i£. for no other, it must be 
set aside. Almost every fact connected with 
this transaction tends to show that the goods 
were turned over in payment of Seeley's 
note, and that Scott had no idea of paying 
for them. A general denial by Seeley of an 
intent to prefet will avail nothing as against 
the undisputed facts connected with the 
transfer. 

There was no dispute at all with reference 
to the transfer to Harris. The necessai-y 
effect of the transfer was to prefer him, and 
as there was no attempt to explain away tlie 
inference that he intended to prefer, the pre- 
sumption of such an intent must be held con- 
clusive as matter of law. 

I think the objecting creditors were en- 
titled to the instruction prayed for, and that 
the case ought not to have been left to tlie 
jury. The verdict must be set aside, and a 
new trial granted. 



Case No. 1S,6S9. 

SEELEY et al. v. BEAN et al. 

[8 App. Com'r Pat. 446.] 

Circuit Court, District of Columbia. March 23, 
1861. 

Patents— Public ajtd Experimental Use. 

[The sale by an inventor of his perfected ma 
chines to persons, on trial, with the right to re- 
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turn tbem or keep them, as they saw fit, where 
made more than two years before the application 
for a patent, will bar the right thereto, as the 
use by such persons is a public and not an experi- 
mental nse.J 

Appeal from the decision of the comniission- 
er of patents awarding to Bean and Wright 
priority of invention for improTements in ma- 
chines for winnowing graui, and awarding to 
them the right to receive a patent therefor, 
supposed to be in substance the same inven- 
tion for which a patent was granted to Gris- 
wold and Seeley November 22, 1859. 

MORSELLi, Circuit Judge. The commis- 
sioner adopts the report of the examuier, dat- 
ed Peeember 12, 1860, for his opinion, which, 
in substance, states that "the invention in- 
volved in the interference in this case has re- 
lation to a peculiar mode of vibrating a slid- 
ing screen, as well as to a novel arrangement 
of devices combined to control the movement 
of the several members of the machinery. 
Ellis Llichael has withdrawn the interfering 
clauses of his claim, and of coui^e from this 
interference. The question of priority of in- 
vention is therefore limited to the application 
of Bean and Wright, and the patent of Gris- 
wold and Seeley. Between these the interfer- 
ence is manifest, and the interference was 
properly declared between their several claims 
"to the combination of a sliding screen, a rock 
shaft, and a vibrating bar, arranged in the 
manner and for the purpose set forth. Prom 
the testimony it appears, with some degree of 
certainty, but not absolutely so, that Bean 
used the combination in question in fa.n mills 
which were sold in the latter part of the year 

1857. It is positively certain from the testi- 
mony of the leading witness that the inven- 
tion hi question was sold into public use by 
Bean and his then partner in the spring of 

1858, but the first mills having the improve- 
ment upon them were sold as experimental 
macliines. The purchaseis had the right to 
keep them as they saw^ fit The patentees, 
Griswold and Seeley, produce no evidence of 
an earlier invention by them of the improve- 
ment in question than the sprmg of 1859, but 
they argue that the sale by Bean & Burrows 
of the miUs having the improvernent attached 
to them, in the fall of 1847, constituted an 
abandonment of the invention to the public. 
The applioints were clearly, from the testi- 
mony before the office, the prior inventors, as 
between the parties to this interference. I 
axa not aware that either the patent law or 
the decisions of our courts have fixed any 
precise period applicable to the experimental 
use of new inventions. The period for exper- 
iment must depend upon the nature of the in- 
vention and the opportunities of the invent- 
ors, so that what would not constitute proper 
diligence under some circumstances, where the 
experiments went over a few months, would 
not amount to abandonment under othei-s, 
though the experiments might have gone over 
15 or 20 years. In the present case, one or 



even two harvest seasons would hai e been no 
unreasonable period for experiment; and, even 
if the proofs were clear that the invention had 
been used by Bean & Burrows in the harvest 
season of 1857, it would be an extremely 
stringent enforcement of the nile of diligence 
to require them to apply for a patent within 
two years from that date, or to refuse them a 
patent on the ground of abandonment. I can- 
not think the law so rigid, and none of the 
decisions relied upon go to the extent. The 
expei-iment was proper, and, with no violence 
to the ti'ue rule of construction, could liave 
been permitted to go through the harvest of 
1858 without an extraordinary indulgence to 
those applicants, without gi-anting too long a 
time to determine to the pubhc. But, on the 
idea of the fii-st experiment having been put 
before the public in the spring of 1858, as 
the positive recollections of the witness Bur- 
rows show it to have been, the applicants are 
clearly withhi a time that wholly excludes a 
constructive abandonment of their invention, 
for they made this pending application for a 
patent for the improvement in question in 
February, 1860, and are thus wholly saved by 
the act of 1839, § 7 [5 Stat. 354]. For these 
reasons, etc., this report is adopted and con- 
firmed by the commissioner, December 12, 
1860, and priority of invention awarded to 
Bean and Wright, to whom a patent was ac- 
cordingly directed to issue." 

To this decision the appellant filed eight 
reasons of appeal. They appear to be sufii- 
eiently full and sufficiently specific to cover 
all the points that will be considered in the 
decision of this appeal. As they are extend- 
ed to considerable length, they will only be 
referred to as forming a part of this pro- 
ceeding. The report of the commissioner 
in reply to the reasons of appeal is substan- 
tially the same with the decision just recited, 
except that the point as to what may properly 
be regarded as an experimental use of an in- 
vention, in connection with the rule of dili- 
gence required of an inventor to secure the 
legal protection of his exclusive right, and 
to avoid the presumption of abandonment, is 
more elaborately presented. The commission- 
er says: "It is possible, from the evidence 
in the interference, that the invention was at- 
tached to fan mills sold in the latter part of 
the year 1857." There is positive evidence 
that the invention was put on sale in the 
spring of 1858 by one of the joint inventors, 
but (the commissioner says) the sales were 
quilified sales. The purchasers "had the right 
to keep them or return them as they saw Gt." 
And it is aUeged that the sales of the in- 
vention embodied in these fan mills sold at 
both periods were for the purpose of an ex- 
perimental test of the character of the im- 
provement claimed, and certainly the fact 
of the veiy terms of the sale at the latter peri- 
od sustains the allegation of the experimental 
condition of the use of the invention. If it 
had not been for an experiment, the opposite 
, party was bound to show that the sales had 
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been open and without conditions; for, by 
the tenns of the sales that were then made, 
the purchaser's privilege postponed the clos- 
ing of the contract of sale until Ms experi- 
ments should determine, in his estimation, 
the value of the improvement,- and this de- 
tei*mination on his part was the best evi- 
dence that the inventor could have that his 
invention was valuable. In other words, the 
terms of the sale left the machines the prop- 
eiiy of the vendor, held at his risk, and witli- 
out liability for deterioration from accident 
or wear by the purchaser, who only became 
liable for the price or acquired any property 
in the machines when determined to keep 
them. Until he thus determined, he was but 
the agent of the owner, and the presumption 
is both fair and legal that a part of the con- 
sideration in the sale on such favorable terms 
was tliat the experiment should be made by 
the purchaser fairly and fully; that is to say, 
in a proper manner, and through a sufficient 
period of time to determine whether the im- 
provements were valuable. He says, "As 
stated in the decision, the time for, or period 
of, experiment must be governed by the char- 
acter of the invention and the condition of the 
inventor." To illustrate his position, he puts 
the ease of plaster designed to protect the 
outside of buildings against the action of 
light, heat, and moisture, and also a composi- 
tion to protect timber from decay, etc.; show- 
ing that the length of time might be shorter 
or longer according to the nature of the sub- 
ject The conclusion which he comes to is 
thus expressed: . "The time, then, within 
which the office regarded an experimental use 
of an improvement in winnowing machines 
legitimate was not imi-easonably stated in the 
decision. Even more than two harvesting 
seasons might jiot be too long for experi- 
ments," etc. He says: "In the present case, 
to take the most unfavorable view of the 
acts of* the applicant, and admit that the 
machine was conditionally sold having this 
improvement upon it in the fall of 1857, and 
that it was then experimentally used, could it 
be viewed as right and lawful to fix abandon- 
ment upon the inventor?. The decision was 
against so rigid a rule of construction, and 
I am still of opinion that the experimental 
use of the improvement was not um-eason- 
able." That an experimental is not a public 
use, in the meaning of the patent law, al- 
though an experiment may be publicly used, 
etc. 

Such appeared to be the state of the proceed- 
ings when laid before me by the commission- 
er, according to previous notice given of the 
time and place of trial, together with all the 
evidence, original papers, etc. The principal 
point discussed by the commissioner in his 
opinion and report relates to the effect of the 
delay on the part of the appellee in making 
his application for a patent. He supposes 
the sale, made as stated in the evidence, was 
a conditional sale for the purpose of experi- 
ment,— the exercise of a right allowed to him 
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by the principles of patent law. The nature 
and extent of this right depend on ch-cum- 
stances. It must be used consistently with 
the policy, spirit, and nature of the statute 
law on the subject requiring vigilance and 
newness at the time of application. "Tnose 
applicable to the present questions are the 
acts of 1836, §§ 6, 15 [5 Stat 119, 123], and 
1839, § 7 [supra]. The statute of 1836, among 
other things, creates a bar in express lan- 
guage, stating what shall be a good defense, 
and, after enumerating several others, says: 
"Or had been in public use, or on sale, with 
the consent and allowance of the patentee be- 
fore his application for a patent, or that he 
had surreptitiously or unjustly obtained the 
patent for that which was In fact invented 
or discovered by another who was using rea- 
sonable diligence in adapting and perfecting 
the same." The same, in substance, is to be 
found in the first section of this statute, rela- 
tive to applicants for patents, as a prerequi- 
site. Act 1839, § 7, modifies tliis defense, the 
latter part of which Is in these terms: "And 
no patent shall be held to be invalid by rea- 
son of such purchase, sale or use prior to the 
application for a patent as aforesaid, except 
on proof of abandonment of such invention 
to the public or that such purchase, sale, or 
prior use, had been for more than two years 
prior to such application for a patent" 

That the transaction witb respect to the 
sale may be xmderstood, I will proceed to 
state the substance of the testimony of the 
witnesses. Elisha Davis says that he work- 
ed in the shop of Bean & furrows in the 
summer of 1857 and in the year 1858. He 
gives a full and minute description of the 
mill in question, with the attachment of the 
particular invention. These mills, he says, 
were first built by Bean & Burrows in the 
summer or fall of 1857. In the closing part 
of his testimony he says: "In the latter part 
of the year 1857, mills were built in Bean & 
Burrows' shop, in Hudson, containing the 
vibrating bar, rock shaft, and cleaner, but 
I do not know who put them in. I under- 
stood they were built for public use." Wm. 
Thayer says he worked for Bean & Buitows 
in 1857 (it does not appear that he worked 
for them in any other year) making fanning 
mills. He thinks he commenced about the 
month of .Tuly. That during the time he 
worked for them he knew of mills being 
made in their "shop with the vibrating bar, 
rock shaft, and cleaner combined. He 
thinks these mills were made and sold for 
public use. On cross-examination he says 
that Bean & Burrows sent off mills with the 
vibrating bar, rock shaft, and cleaner, but 
he does not know whether they got pay for 
them or not. The first party that he ever 
knew to make mills with the bar, shaft, and 
cleaner was John Bean. Burrows, the for- 
mer partner of Bean at the time of the mak- 
ing and selling of the machines in question, 
examined as a witness on the part of the ap- 
pellees, if the objection to his competency 
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should be considered as waived, says noth- 
ing materially contradictory of the testi- 
mony of Davis and Thayer, He says: "In 
company with John Bean, I got up some 
mills for public use in the spring of 1858, 
containing -the vibratoi*y bar and rock shaft. 
I do not know but some were made in the 
latter part of 1857, but with regard to this 
I cannot speak definitely." Q. "Why not? 
Did the partners keep no memorandum of 
the sales!" A. "The mills that we first sold 
with the vibratory bar and rock shaft were 
sold on experiment. They were put on* trial. 
The parties had the right to return them or 
keep them as they saw fit." 

Assuming, as the commissioner decides, 
that the inventions of the patentees and the 
claimants are substantially alike, and that 
in point of time the claimants' is prior, the 
question is, whether the right of the claim- 
ants has not been lost by statutory bar or 
abandonment, and, first, upon the ground of 
sale, or of keeping the machine, after having 
been completed, on sale, and that may de- 
pend on the point of time when made, and 
the nature of the transaction which the com- 
missioner calls the conditional sale for ex- 
periment. 

As to the point of time, it is contended 
by the appellants that it was in the fall of 
the year 1857. On the other hand, it is de- 
nied. The commissioner admits that there 
is a possibility that the proof does amount 
to that, but that it was sold on an experi- 
ment; that the purchaser had the right to 
keep it or return it, if he pleased; and that 
two seasons of trial was not an unreasonable 
length of time for that purpose. 

The two first witnesses, who were work- 
men of the trade, and lived and worked in 
the shop of Bean & Burrows in the year 
1857, prove that some machines of the kind 
were completed and on sale in the fall of 
1857, which had been built by Bean, as one 
of them states, in the summer or fall of 
1857; that during that period he understood 
they were built for public use, and made 
and sold for public use; that Bean & Bur- 
rows sent ofE such mills, but he does not 
know whether they got paid for them or 
not Now, if this testimony stood alone, it 
would be difiicult to conceive how any per- 
son could doubt for a moment that their tes- 
timony amounted to full proof. Then, what 
is there to Impair the weight' of their testi- 
mony? Burrows, who was a fonner part- 
ner, called as a witness on the part of the 
appellants, and therefore feeling his lean- 
ings in favor of appellants, from the relation 
in which he stood,— but what does he say? 
That Bean and himself got up some of them 
in the spring of 1858 for public use, and he 
does not know but that some of them were 
made in the latter part of 1857, Does this 
deny that John Bean had made some in the 
summer of 1857, which they had on sale in 
their shop, and sent oft in the fall of 1857? 



The two witnesses, who stand fair as to 
credit, speak of the fact positively. The other, 
only doubtingly. I am satisfied, therefore, that 
it happened in 1857, as they state. 

Now as to the condition. The two wit- 
nesses first alluded to say nothing about any 
such condition. The witness Burrows says 
they were sold on experiment. They were 
put on trial. The parties had the right to 
return them or keep them as they saw fit. 
This experiment, then, Avas after the ma- 
chine had been completed and put on' sale 
for public use in the shop, on account of the 
purchaser himself, and not as a neighborly 
act on account of the inventors, without 
profit, without limit of time or restraint as 
to a public or private use, but on the con- 
trary put out of the possession and control 
of the appellants as to both. This was all 
done more than two years before the appli- 
cation for a patent. Under such circum- 
stances, I am clearly of opinion, and I do 
hereby so decide, that the said claim of the 
said Bean and Wriglit is barred and preclud- 
ed hj the statute, and without protection, 
and that they are not entitled to a patent, 
as aAvarded by the commissioner; that the 
said decision is erroneous, and the same is 
hereby reversed and annulled. 



Case Wo. 12,630. 

SEELEY V. KOOX. 

[2 Woods. 368.] i 

Circuit Court, S. D. Georgia. - April Term, 1874. 

Pexal Actios — Voting— Declaration — Acting 
IN Judicial Capacity. 

1. In an action on the ease to recover the for- 
feit provided for in section 4 of tlie act of May 
31, 1870 (16 Stat. 141), tlie declaration must 
aver tliat the plaintiff was prevented from vot- 
ing, by force, bribery, threats, intimidation, or 
other such unlawful means. 

2. A declaration which alleges that the un- 
lawful means by which the plaintiff was pre- 
vented from voting was the erroneous decision of 
the defendant who was an oflBcer of the election, 
upon a question of law, without averring that 
the decision was willfully or maliciously wrong, 
is insufiicient, 

[Ttiis was an action by Isaac Seeley against 
Julius Koox.] Heai'd on general demurrer to 
the declaration. 

Isaac Seeley, in pro. per. 
Julian Hartridge and W. S. Chisholm, for de- 
fendant. 

Before WOODS, Circuit Judge, and ERS- 
KINE, District Judge. 

WOODS, Circuit Judge. Section 4 of tlie 
act of congress, approved May 31, 1870, enti- 
tled "An act to enforce the right of citizens 
of the United States to vote in the several 
states of this Union," and for other purposes 
(16 Stat 141), declares: "That if any person, 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



[21 Fed.Cas. page 1015] 

liy force, bribery, threats, intimidatioB, or oth- 
er unlawful means, shall hinder, delay, pre- 
vent or ohstruet any citizen from doing any 
iiet required to he done to qualify him to vote, 
or from voting at any election as aforesaid, 
such person shall, for every such offense, for- 
feit and pay the sum of five himdred dollars 
to the person aggrieved thereby, to be recov- 
ered by an action on the case, with full costs 
and such allowance for counsel fees as the 
coml shall deem Just; and shall also, for ev- 
ery such offense, be guilty of a misdemeanor; 
and shall on conviction thereof be fined not 
less than five hundred dollars, or be impris- 
oned not less than one month and not more 
than one year, or both, at the discretion of the 
court." The constitution of the state of Geor- 
gia (article 2, § 2; Code 1873, p. 908) provides 
tliat a person to be an elector "shall," among 
other things, "have resided in this state sis 
months next preceding the election, and shall 
have resided thh'ty days in the county in which 
he offers to vote, and shall have paid all taxes 
which may have been required of him and 
which he may have had an opportunity of pay- 
ing agreeably to law for the year next pre- 
ceding the election." Section 1283 of the Code 
of Georgia of 1873 prescribes the following 
oath to be taken and subscribed by superin- 
tendents of elections in the state: "All and 
each of us do swear that we will faithfully su- 
perintend this day's election; * * * that we 
will make a just and true return thereof, and 
not Itnowingly permit any one to vote unless 
we believe he is entitled to do so according to 
the laws of this state, nor knowingly prohibit 
any one from voting who is so entitled by 
law," etc. 

On the 2d day of October, 1872, the plaintifle, 
claiming to be an elector under the laws of 
the state of Georgia, offered to vote at an elec- 
tion held on that day in the city of Savannah 
for governor and members of the general as- 
sembly. The defendant was a superintendent 
at the poll where plaintiff offered to vote, and 
refused to receive his ballot. The plaintiff 
Uiereupon brought this suit, the same being an 
action on the case to recover the forfeit of five 
liundred dollars provided for in section 4 of 
tlie act of congress above quoted. The charge 
in tlie declaration is that the defendant "did 
by unlawful means prevent the plaintiff from 
voting at said election, the said unlawful means 
then and there behig the holding and deciding 
that the plaintiff must show that he had paid 
all legal taxes for the year 1871, the said year 
not being the year next preceding said elec- 
tion, which the plaintiff admits he had not 
paid, but avers he had paid all legal taxes for 
the year 1872 in the manner prescribed by 
law." A second count alleges that the defend- 
ant did unlawfully hinder and prevent the 
plaintiff from voting at said election, by re- 
fusing his vote, for the reason that the plaintiff 
had not paid his taxes for the year 1871, when 
in fact the plaintiff was a legal voter without 
the payment of any tax whatever. 
It will strike the most careless reader of sec- 
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tion 4 of the act of congress, above quoted, 
that the same state of facts that would author- 
ize a recovery in this case would also author- 
ize a conviction of the defendant for a misde- 
meanor with a penalty of fine or imprisonment, 
or both, at the discretion of the jaourt We 
must therefore construe this section with the 
same strictness that we would any other penal 
statute. The question then arises, would the 
facts stated in the declaration authorize a con- 
viction in a criminal prosecution under this 
section? The offense described in the section 
is the preventing of any quaUfied elector from 
Toling, "by force, bribery, threats, intimida- 
tion, or other unlawful means." It is clear 
that the words "other unlawful means" refer 
to something akin to force, bribery, threats or 
intimidation. Lord Bacon observed "that as 
exception strengthens the force of a law in 
cases not excepted, so enumeration weakens it 
in cases not enumerated." Hence, the cele- 
brated rule that "where particular words are 
followed by general ones, as if after an enu- 
meration of several classes of persons or things, 
there is added 'and all others'; the general 
words are restricted in meaning to objects of 
the like kind with those specified." 1 Bish. Cr. 
Law, § 275, and cases there cited. The "un- 
lawful means" charged as having been used 
by the defendant are not of a like kind with 
those specified, to-wit: "Force, bribery, threats 
or intimidation." The defendant was acting 
under oath as a public officer in a quasi judi- 
cial capacity, and it is charged against him 
that while so acting he did not construe cor- 
rectly an obscure clause in the constitution of 
Georgia. It is not alleged that he decided 
against the right of plaintiff to vote, knowing 
that plaintiff had that right or that his deci- 
sion was willfully wi'ong, malicious or corrupt- 
Giving the most liberal construction to the 
avei-ment of the declaration, it only amounts 
to this, that the defendant fell into error in 
passing upon the plaintiff's right to vote; that 
he consti-ued that clause of the. constitution 
which declares that "the elector must have 
paid all taxes which may have been required 
of him, etc., for the year next preceding the 
election," to mean the year which ended on 
the 31st of December before the election, and 
not the year cm'rent, when the election was 
held. Can it be possible that congress meant 
to impose a forfeit of §oOO, to be recovered in 
a civil action, and a fine not less than $riOn or 
imprisonment not less than one month nor 
more than one year, or both, to be inflicted by 
a criminal prosecution upon an oflBcer, acting 
under oath, who had made an innocent mis- 
take in judgment? The proposition is too ab- 
surd to be entertained. 

The declaration then utterly fails to make out 
a case for recovery. The elector who is pre- 
vented from voting cannot recover, unless he 
shows that he was prevented either by force, 
bribery, threats, intimidation or other such un- 
lawful means. If it had been averred that 
the defendant wiUfully and maliciously or cor- 
ruptly decided against the plaintiff's right to 
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rote, well knowing- he had such right, and 
thereby prevented him from voting, it is pos- 
sible the declaration might be sustained. With- 
out some such averment it presents no cause 
of action against the defendant. 

Demurrer sustained, and leave given clain- 
tiff to amend. 

NOTE, Public officers, acting in a judicial 
capacity or in matters requiring the exercise 
of judgment and discretion, are not liable for 
damages resulting from their mistakes. Har- 
man v. Tappenden, 1 East, 555; Jenkins v. 
Waldron. 11 Johns, 120; Wilson v. City of 
New York, 1 Denio. 599; Weaver v. Deven- 
dorf, 3 Denio, 117; Griffith v. FoUett, 20 Barb. 
621; Mills v. City of Brooklyn. 32 N. Y. 4S9; 
Kendall v. Stokes, 3 How. [M U. S.] 87. 
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In re SEELY. 

[1 MacA. Pat. Gas. 248.] 

Circuit Court, District of Columbia. May Term, 
1853. 

Patents— Appeals— PowKu to Interrogate Ex- 
aminers — AuTHOKiTi' OP Commissioner 
— Utility. 
[1. When, by the act of 1839, the chief judge of 
the district court was substituted for the board 
of examiners created by the act of 1836, he suc- 
ceeded to the same authority possessed by the 
board to require information of the commissioner 
and examiners in relation to any invention pend- 
ing on appeal before him; and his authority in 
this respect is to he deduced both from the law 
of 1836 (section 7) and the law of 1839 (section 
11). He therefore has ample power to allow an 
examiner to be interrogated, on the request of 
an, appellant, on the subject of the peculiar nature 
and features of the invention which it is tliought 
were not sufficiently set forth in the commission- 
er's report] 

[2. The oath of the applicant is prima facie 
evidence of the invention, and it is not necessary 
that there be an actual putting in use: therefore, 
when the application conforms to the require- 
ments of the office, and the commissioner does 
not find that the invention falls within any of 
the conditions mentioned in the law as a sufficient 
ffround for rejection, he has no authority to re- 
quire additional evidence that the combination 
will produce the result claimed for it] 

[3. The combination of two blowers, one a suc- 
tion blower and the other a forcing blower, with 
a lime kiln for the purpose of increasing the 
draft, and also a combination whereby the boiler 
of the blowing engine is heated by the same fire 
that heats the kiln, both combinations being new, 
though composed of old elements, Jield to be pat- 
entable, it appearing that a new and better re- 
sult will be produced.] 

[This was an appeal by Samuel Seely from 
a decision of the commissioner of patents re- 
fusing to grant him a patent for an improve- 
ment in lime kilns.] 



P. H, Watson, for appellant. 
Examiner Lane, for commissioner. 

MORSELL, Circuit Judge. This is a case 
where there was no opposing party, and in 
which the decision rests only upon the ex- 
amination of the commissioner under the sev- 
enth section of the act of 1836, as thereby 
particularly required of him in the cases there- 
in mentioned. His decision was made the 
24th of January, 1853, in which he says, ad- 
dressing himself to the appellant: "In the 
matter of your alleged improvement in lime- 
kilns, I have to state in relation to the first 
claim that if the draft of a lime-kiln becomes 
too weak in consequence of extending the 
height of a kiln for the purpose of economiz- 
ing heat, the application of any well-known 
means of increasing the draft is obvious, and 
cannot be considered a new and patentable 
invention. The use of two blowers— one a 
suction blower and the other a forcing blower 
—In order that one may be used when it would 
be inconvenient or impi-acticable to use the 
other, is considered a matter of common 
right as obvious as that of choosing between 
the two that which may be most convenient, 
and not a thing which can be deemed in a 
patentable sense a combination. In refer- 
ence to the third claim— that of heating tlie 
boilers of the engine by the same fire that 
heats the kiln— a like device may be found m 
those furnaces in which the waste heat is ap- 
plied to heat the boiler of the blowing engine, 
which possesses the same power of self-adjust- 
ment, if such a power be a practicable tiling 
in either case in accon modating the produc- 
tion of steam to the blast required." 

There weiu two reasons of 'appeal. The 
first, veiy nearly hi the language of the clause 
of the act of congress just referred to, which 
limits the examination of the commissioner to 
matters therein expressed, and the second 
reason is in the terms of the part of the sec- 
tion which requires the commissioner to no- 
tify the applicant of his refusal, giving hhn 
briefly such information and references as may 
be useful, &e. 

The eommissiona- answers the first reason 
by saying that what it states is a mere truism, 
because an appeal from a refusal of a patent 
must always be for that reason. Nothhig 
more can be said specially in reply. And he 
refers to annexed copies of letters of the 9th 
and 11th of February last, communicating to 
Mr. Seely the reasons why the office differs 
from the opinion expressed in the first reason. 
The substance of the letter of the 9th states 
that the only things assumed as known de- 
vices in the official decision of the 24th ultimo 
upon the first claim in the case of the lime- 
kiln are, fh'st, making tlie kiln liigh and feed- 
ing the limestone in at the top, for the purpose 
of economizing heat; and second, the use of 
a fan or other mechanical blower as the means 
of increasing the strength of a draft These 
two devices are so generally known that the 
office does not consider a special refer(mee to 
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either of them necessary, so long as the in- 
a-eased addition to the height of the kilii and 
keeping up a sufficient draft .involves only the 
matter of carrying the economy of heat, and 
other advantages known to belong to the in- 
crease of height, to a greater extent. The 
application of a known means of strengthen- 
ing the draft to this particular case is deem- 
ed unpatentable. On the second claim the 
only things assumed to be known, are, first, 
the forcing blower; second, the suction blow- 
er. As it is 'not pretended that either of 
these is new, a reference is not necessaiy. 
The office intended to be understood as giv- 
ing its opinion upon the patentability, in 
view of those two things being known, of 
using both upon one lime-kiln for the pur- 
pose specified. In regard to lie third claim, 
and the thing mentioned as an equivalent, 
the office has not unqualifiedly stated that 
the latter does act in practice as a self-reg- 
ulator. On the contraiT, serious doubts are 
onteitained, as intimated in the letter of the 
24th ultimo, whetha* either one will so act 
in pi-aetice. If not, then the device in ei- 
ther case consists simply in not building a 
separate fire for tie engme-bofier, but put- 
ting it where it may take its heat from the 
main fire, and the two things will be con- 
sidered as equivalent until satisfactory evi- 
dence is placed on file that the one claimed 
has been actually made practically to perform 
the selE-regulating fimction claimed for it. 
The letta- of the 11th, as to the first two 
claims, adds nothing. As to the third, the 
only additional thing is that the decision of 
the office extends so far as this, that in the 
absence of the evidence of fact that the thing 
does perform that function (that is, whether 
the principle has been or can be made sus- 
ceptible of sufficiently definite and constant 
relations in quantity to serve in practice as 
the means of such a stlf-regulation of the ap- 
paratus as is claimed for it) a patent ought 
not to be granted for heating the steam-boiler 
over +te kihi fire instead of a separate one. 
On the day and place appointed by previous 
notice for the hearing, the appellant appeared 
Ijy his counsel and Mr. Lane, an examiner 
from the patent office, the commissioner hav- 
ing laid before me the original papers in the 
case, together with the groimds of his de- 
cision touching the points involved by the 
reasons of appeal. 

Upon the application of the counsel for the 
appellant, ^Ir. Lane was sworn by the judge, 
according to the provisions of the statute, 
for the purpose of being exammed in expla- 
nation of the pilnciples of the invention for 
which the patent was prayed. Objections on 
the pait of the office were made to answering 
the seventh interrogatory and the twelfth as 
not being embraced within the rule provided 
by the statute. The object of both questions 
was to obtain information on the subject of 
the peculiar nature and features of the in- 
vention forming the very subject of the issue, 
and esseniial to the right claimed, and which 
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it was thought had not been sufficiently set 
forth m the report. In the seventh section 
of the act of 1836, giving the paiiy a right 
of appeal to a board of examiners from the 
decision of the commissioner, it is made the 
duty of the commissioner to furnish to the 
board of exammers not only a certificate in 
writing of his opinion and decision, stathig the 
particular groimds of his objections, and the 
part or parts of the invention which he considers 
as not entitled to be patented, but also such 
•information as he may possess relative to the 
matter imder their consideration. By the act 
of 1839 (chapter 88) this board was abolished,, 
and instead thereof the appeal was authorized 
to be made to the chief judge of the distiict 
coxn-t for the Disti'ict of Columbia, the elev- 
enth section of which statute provides "tliat 
at the request of any party interested, or at 
the desire of the judge, the commissioner and 
the examiners in the patent office may be^ 
examined under oath in explanation of the 
principles of the machine or other thing for 
which a patent in such case is prayed for."^ 
It is supposed, without the necessity of en- 
termg on any particular course of reasoning 
on the subject, that it must appear clear that 
the judge succeeded to the same authority 
that the board possessed to require of the 
commissioner and examiners like informatiou 
and to the full extent, and that the two laws, 
taken together in their provisions on this sub- 
ject, authorized the examination according ta 
said interrogatories. The objections must 
therefore be considered overniled. This ex- 
aminer stated that, so far as he knew, there 
never had been a blast used in a lime-kiln 
before this; tliat the principle of the combina- 
tion of the two blowers, so far as he knew, 
had never been used in any other lime-kiln. 
And so with respect to the feature of generat- 
ing beat and flame in the same furnace for 
the purpose of calcining the limestone, and for 
the steam-boiler for the blowing apparatus, 
in the sense that it is in no other lime-kiln; 
also that other featxu-es of the invention, so 
far as related to lime-kilns, were new, and 
that if the practical results would be as stat- 
ed it would save considerable fuel, which is 
one of the most considerable items of ex- 
pense. This is believed to be the substance. 
(The paper containing the statement referred 
to is sent herewith.) 

I proceed now to consider the reasons of 
appeal; and their connection is such that they 
may both be considered together. They in- 
volve the constmction of the seventh section 
of the act of congress of 1836, as to the ex- 
tent of the jurisdiction of the commissioner 
in requiring additional evidence in this case 
to sustain the claim of the appellant to have 
a patent for his invention, the terms of the 
law declaring the previous requisites, on a 
compliance with which the party is entitled; 
and those conditions in which, if the appli- 
cant's case falls, he will not be entitled, are 
so explicit as to need no other intei-prbter 
than itself, and need not be here stated. It 
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appears to be admitted that the application, 
specification, drawings, models, and oath have 
all been made according to the requirements 
of the law, and it also appears that this 's 
not a case of interference. The invention 
claimed is a new and useful process, so ai-- 
rauged and adapted, in combination with the 
Iviln for calcining limestone, as to prove gi'eat- 
Ij beneficial to the public and more economi- 
cal, by great saving of expense in the cost 
of fuel, and producing a much better and su- 
perior article of lime. The commissioner in 
his report does not say in terms that he has 
-discovered in the course of his examination 
any evidence that the invention, as stated in 
its combination, falls within any of the con- 
ditions mentioned in the law as a sufficient 
ground to justify a rejection; but he intimates 
that the parts (separated) are old, well-known 
things, and have been used in other applica- 
tions; and though considered as combined in 
the intended application in a lime-kiln, there 
is no evidence of what the practical result 
would be. This, I think, is not meetmg the 
proposition as to its practical result. To en- 
title the party to a patent, I consider it as 
settled law that (to use the language of Judge 
Cranch) "none of the patent laws have ever 
required that the invention should be in use 
or reduced to actual practice before the issu- 
ing of the patent otherwise than by a model, 
drawings, and a specification containing a 
written description of the invention, and of 
tlie manner of making, constructing, and using 
the same, in such full, clear, and exact terms 
iis to enable any person skilled in. the art to 
which it appertains to malce, constract, and 
use the same." Heath v. Hildi-eth [Case No. 
•G,309]. To these facts the party applicant is 
required to make oath of the truth; and such, 
in a case of this kind, is esteemed prima-facie 
i'vidence. "Mr. Justice Story has held that 
this oath on a trial is evidence in the cause of 
a prima-facie character, and that it is the 
foundation of the onus probandi thrown upon 
the defendant." Curt. Pat. § 30. In such a 
state of things, if the commissioner shall 
deem it sufficiently useful and important, it 
is his duty to issue a patent therefor, as to 
which latter matter Curtis (section 28) says: 
'•The subject-matter of a patent must not be 
injurious or mischievous to society, or frivo- 
lous or insignificant." Again: "It must be 
capable of use for some beneficial pui-pose; 
but when this is the case, the degi-ee of utility, 
whether larger or smaller, is not a subject for 
consideration in determining whether the in- 
vention will support a patent." Nor is this 
i-ule of evidence at all um-easonable. The 
proceeding before the commissioner is an ini- 
tiatory proceeding, and, from the nature of 
the subject, not unlike the practice in the in- 
cipient stages of many other allowed cases. 
With respect to the passage quoted by the 
commissioner from Curtis (section 401) on the 
subject of the use of old things in combination, 
the second branch of the veiy same paragraph 
shows a full explanation of the rule. The 
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part quoted is where the rule was intended 
to apply in a case where the new use was on- 
ly so far as the occasion was concerned; but 
he says immediately after, "or, on the other 
hand, the claim may be for the use of a known 
thing, in a known manner, to produce effects 
already known, but producing those effects 
so as to be more economically or beneficially 
enjoyed by the public, which the law decides 
is a patentable subject" The result in this 
case was new and better. But if further evi- 
dence were necessary, I think the examiner 
has fully supplied it. 

Upon the whole, I think there was error in 
the decision of the commissioner refusing to 
grant the patent in this ease, and I do so de- 
cide, and direct that the same be reversed 
and that a patent be granted as prayed. 



SEGARS (UNITED STATES v.). See Case 
No. 16,249. 



Case No. 13,633. 

SEGBE v. THOMAS at ux. 

t3 Blatchf. 11.] 1 

Circuit Court, D. Connecticut. April, 1853. 

Pleading in Eqditt — Effect of Answbk — Pro- 
cess—Service ON Attorney— Parties — Wit- 
nesses—Sale OF Infant's Estate — Requisites 
of Deed— Estoppel. 

1. A defendant in a suit in equity, who ap- 
pears and answers the bill, cannot, on the hear- 
ing, object that the bill contains no prayer for 
process, or +iiat he was not served with process. 

2. Where the defendant in an action at law 
brought a suit in equity, in the same circuit 
court, against the non-resident plaintiff in that 
action, to restrain its further prosecution: HeJd, 
that service of the subpoena in the equity suit 
upon the attorney for the plaintiff in the action 
at law, was a sufficient service to confer juris- 
diction. 

[Cited in Cortes Co. v. Thannhauser, 9 Fed. 
228: Bush V. U. S., 13 Fed. 628; Romaine 
V. Union Ins. Co., 28 Fed. 639.] 

3. The question of who are necessary parties 
to a suit in equity brought by a defendant in an 
ejectment suit, to restrain its further prosecution, 
considered. 

4. An objection of want of parties must be tak- 
en by plea or answer, and the name or descrip- 
tion of the parties who should be brought before 
the court must be specified. Such an objection 
cannot be taken at the hearing for the first time. 

[Cited in Florence Sewing-Mach. Co. v. Singer 
Manuf'g Co., Case No, 4,884.] 

5. Under the 34th section of the judiciary act 
of September 24th, 1789 (1 Stat. 92), a' state stat- 
ute allowing interested persons to be witnesses is 
applicable to trials in actions at common law in 
the courts of the United States, but not to suits 
in equity or criminal cases. 

6. Where the order of a court of probate in 
Connecticut, authorizing the sale of an infant's 
real estate, declared, as a fact, that the notice of 
hearing required to be given by a previous order 
of the court had been given: Rela, that, as the 
court was a court of record, and had jurisdiction 
of the matter, the order was conclusive as to the 

1 [Reportea by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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fact of the Tiotice having heen given, where it was 
<luestioned in a collateral proceeding. 

[Oited in aiay v. Logan Counts', 30 Fed. 255.] 
[Cited in brief in Raley v. Guinn, 76 Mo. 264. 
Cited in Ex parte Sternes, 77 Cal. 163, 19 
Pac. 277.] 

7. A court of probate in Connecticut was au- 
IboriKcd, by statute, to order, for just and rea- 
•sonable cause, the sale of the real estate of a 
minor, on application of his guardian, and to em- 
power him, or some other meet person, to convey 
the same, on giving bond with surety, and was 
required, on application for such order, to cause 
notice of the application to be published in a 
newspaper. A petition being presented October 
31st, the court made an order assigning the 27th 
■of December for its hearing, and directing the 
notice prescribed by the statute to be published. 
Nothing further was done by the court till the 
■26th of February following, when the guardian 
•gave the necessary bond, and the order of sale 
Avas made: Held, that it was to be presumed, 
tliat the determination of just and reasonable 
■cause was made by the court on the 27th of De- 
cember, and that the time between that and the 
making of the order of sale was occupied in.pro- 
'Curing a person to make the conveyance and in 
perfecting the bond; and that the order of sale . 
was valid. 

8. Held, also, tiiat, under that statute, the deed 
•of the land must refer distinctly to the order of 
sale, and give its date, and show on its face the 
.luthority of the grantor, and that the deed in 
tliis case was defective, the only reference in it 
io the order of sale being an averment that the 
grantor was "authorized by an order of the court 
•of probate for the district of S." to make the 
deed. 

9. Held, also, that the deed was defective, be- 
•cause it did not show that the notice of sale re- 
•quired by the order of sale had been given. 

[Cited in Thurston v. Miller, 10 E. I. 360.] 

10. Held, also, that a court of equity would in- 
terfere in favor of the grantee in tiie deed, to aid 
such defective execution of a valid power, there 
"being no opposing countervailing equity. 

11. Held, also, that, as the minor had received 
the money paid for the real estate on its sale, 
■which was its full value, and had retained it and 
never offered to return it to the vendee, and the 
power of sale given by the court was valid, but 
had been defectively executed, and the vendee 
liad gone into possession of the land, and made 
Improvements on it adding greatly to its value, 
•a court of equity would, in a suit by the vendee, 
perpetually enjoin the minor from further prose- 
cuting an action of ejectment brought by him, 
-after he became of age, against the vendee, to 
Tceover the land with the improvements, on the 
ground of the defect in the deed, and would com- 
pel him to convey the vendee all his right and title 
in ihe land. 

12. Held, also, that this was not a case where 
there was an adequate remedy at law, although 
there were, in the deed, covenants of warranty, 
and of quiet enjoyment. 

The bill in this case was filed by tbe plain- 
tiff [Lewis O. Segee], a citizen of Connecti- 
•cut, against the defendants [Henry Thomas 
iind Lucy W. Thomas, his wife], citizens of 
New York. It set forth that, on the lltb of 
October, 1825, Elijah "Waterman, late of 
Bridgeport, Connecticut, died intestate, leav- 
ing certain real and personal estate, and 
leaving a widow, Lucy "Waterman, now de- 
'ceased, and seven children, of whom the de- 
fendant Lucy W. Thomas was one; that ad- 
aninistration was granted on the estate of 
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the intestate,* that, on the 25th of August, 
1826, the widow was appointed guardian of 
Lucy W. Thomas, she then being a minor; 
that, on the 31st of October, 1826, the guard- 
ian presented her petition to the court of 
probate for the district of Stratford, within 
which district the guardian and the minor 
then resided and the land was situate, for 
liberty to sell certain land \vhich the minor 
acquired by inheritance from her father; 
that, on the same day, an order of notice 
was passed by the court of probate, fixing 
the 27th of December, 1826, for the hearing 
of the petition; that, on the 26th of Febru- 
ary, 1827, the same court of probate made an 
order for the sale of the land belonging to 
the minor, and authorized one "Wilson Haw- 
ley to sell and convey the same; that it was 
for the interest and benefit of the minor that 
the land should be sold; that Hawley, in 
pursuance of the authority so given him, on 
the 12th of March, 1827, executed a deed for 
the land to the plaintiff, and received the 
full consideration for the same, which con- 
sideration, amounting to $1,129.71, was paid 
by the plaintiff to the guardian, for the use 
of the minor, and came to the hands of the 
said minor by her guardian, and was in full 
for the minor's interest in all the real estate 
which descended to her from her father, and 
was receipted for by the guardian; and that 
the plaintiff, soon after the execution of the 
deed, with the full knowledge, assent, and 
understanding of the minor and of the 
guardian, went into possession of the prem- 
ises, and had, from that lime to the bringing 
of the suit, expended large sums of money 
in the improvement of the same, and had 
been in the exclusive possession of the same, 
claiming them as his own, without any claim 
on the part of the guardian, or of Lucy W. 
-Thomas, until April, 1850, when the defend- 
ants commenced, in this court, an action of 
disseisin against the plaintiff, demanding the 
surrender of the premises, which action was 
still pending. The bill further alleged, that 
the deed was defective, and that the order of 
the court of probate, of the 26th of Febru- 
ary, 1827, was defective, and prayed that 
those defects might be cured, and that the 
defendants might be enjoined against any 
further proceedings in the action at law, and 
might be decreed to convey to the plaintiff 
all their interest in the premises. The bill 
contained no prayer for process. The sub- 
poena was not served on either of the de- 
fendants, but they appeared and put in their 
answer to the bill. The case was heard on 
pleadings and proofs. 

Ralph I. Ingersoll and James C. Loomis, 
for plaintiff. 

HeniT Dutton and William B. Bristol, for 
defendants. 

INGERSOLL, District Judge, Upon the 
hearing, several objections were interposed 
to a decision of the case by the court upon 
its merits. These objections were not taken 
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either by plea or answer, but were raised 
for the first time on the hearing. 

It is said that, in the bill, there is no prayer 
for process. Tlie object of such a prayer 
is, that process may issue to bring the de- 
fendants before the court; and, if parties 
appear and make themselves defendants, 
with the consent of the court and that of the 
other parties, and answer the bill, they can- 
not afterwards allege that there has been no 
prayer for process. If the defendants wish- 
ed to avail themselves of the objection that 
there was no prayer for process, they should 
have taken that objection by plea. This 
they have not done. By appearing and fil- 
ing their answer and taking proofs, they 
admit that they are regularly defendants, 
and waive the objection, that there is no 
prayer for process and that process has been 
issued without such a prayer. 

It is said further, that the court has no ju- 
risdiction either of the subject-matter or ol 
the persons of the defendants; that the 11th 
section of the judiciary act of September 
24th, 17S9 (1 Stat. 78), prohibits a suit from 
being bi'ought in any other district than that 
of which a defendant is an inhabitant, or in 
which he is found; and that, in tliis case, 
the defendants were not inhabitants of this 
district, nor found within tlie same. By vir- 
tue of the section referred to, a citizen of 
one state may be sued in another state, if 
the process be served upon him in the latter 
state. This clause in the act is not a re* 
striction of the jurisdiction of the court, 
but only a grant of a personal privilege- 
that of not being served with process out of 
the district in which the defendant resides 
or is found. Being only a personal privi- 
lege, it may be waived. The defendant is 
entitled to be served with process in the 
district where the court is holden. But, if ■ 
he appears without such service, he waives 
the right of so being served with process. 
It has been held that, if a defendant who is 
served, in the state where he resides, with 
equity process from the circuit court of an- 
other state, appears, in pursuance of such 
process, and answers, without objecting to 
such service, he thereby waives his privilege, 
and the court has jurisdiction. Serg. Const. 
Law, 118; Logan v. Patrick, 5 Oranch [9 U. 
S.] 288. And, if he is not served anywhere 
with process of any kind, and appears in the 
suit and submits to the jurisdiction of the 
court, it is the same as if he had been regu- 
larly served with process. The object of 
process is to get the defendant into court, to 
answer and defend the suit; and his appear- 
ing, to answer and defend, without process, 
is as binding upon him as if he appeared in 
pursuance of process regularly served. In 
this case, the subpoena was served upon the 
attorney of the defendants, in Connecticut. 
That was the only service; and the defend- 
ants, by appearing and answering the bill, 
waived all other service. 

But, if the defendants had not thus ap- 



peared, and waived the service of process, 
they could not, in any stage of the proceed- 
ings, have successfully objected to the serv- 
ice of the process as made. For, where a 
paity residing out of the jurisdiction of the 
court has obtained a judgment at law, which 
is sought to be enjoined by a bill in equity 
filed in the same court by the defendant in 
the judgment, or where a non-resident has 
instituted a suit in equity, and a cross bill 
is filed by the defendant, it has been held 
that the court will order that sei-vice of the 
subpoena upon the attorney or solicitor of 
such non-resident party shall be sufficient. 
Hitner v. Suckley [Case No. 6,543]; Eckert 
V. Bauert [Id. 4,266]; Ward v. Seabry [Id. 
17,161]; Read v. Consequa [Id. 11,606]. And 
the same nile would apply where an action 
at law is sending, and the defendant brings 
a bill in equity to enjoin the plaintiff from 
proceeding with the same. 

It is said further, that tliere are not the 
proper parties to this bill. The object of the 
suit is to enjoin the defendants from further 
proceeding in the action at law, and to com- 
pel them to convey to the plaintiff whatever 
legal title they may have to the premises in 
controversy, in right of the defendant Lucy 
W. Thomas, as heir-at-law of her father. 
If the plaintiff did not acquire the legal title 
to the premises in question, by virtue of the 
deed from Hawley, it still remains in the 
defendant Lucy W. Thomas; for, the ad- 
verse possession of the premises by the 
plaintiff, from the month of March, 1827, to 
the time of the commencement of the action 
at law, and his using and improving the 
premises as his own, and holding the same 
against the rights of all other persons, would 
not give him any legal title to the same, 
as, when such adverse holding commenced, 
Lucy W. Thomas was a minor, and the ac- 
tion at law was brought within five years 
after she became of age. No one but the 
plaintiff has claimed, or can claim, any equi- 
table title to the premises. No one but the 
defendants can be affected by a decree en- 
joining them from the fm'ther prosecution 
of the suit at law. No one but the defend- 
ants can be affected by a decree compelling 
them to convey to the plaintiff any legal 
title which they may have in the premises. 
It would seem, then, that, as no one but 
the parties before the court can be affected 
by the decree prayed for, the proper par- 
ties, and all the proper parties, are before 
the court. 

But, if this were not so, the defendants 
should not be permitted to urge this objec- 
tion, in this stage of the proceedings. They 
have not taken it by plea or answer, or speci- 
fied, in any plea or answer, the name or de- 
scription of the parties who should be 
brought before the court. And, it is ex- 
pressly provided, by the o3d of the rules in 
equity, prescribed by the supreme court in 
1842, that, "if a defendant shall, at the hear- 
ing of the cause, object that a suit is de- 
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fective for want of parties, not having, T)y 
plea or answer, taken the objection, and 
therein specified, hy name or description, 
the parties to whom the objection applies, 
the court (if it shall think fit), shall be at 
liberty to make a decree, saving the rights 
of the absent parties." If, then, there were 
any rights of absent parties, in this ease, 
which could be affected by a decree, it 
would be right, if the facts in the case au- 
thorized it, to make a decree, reserving the 
rights of such absent parties. But there are 
no absent parties whose rights can be affect- 
ed by the decree. 

There is nothing, then, to prevent this 
case from being decided on its merits. In 
order to decide it correctly, it is necessary 
to consider four several questions. Those 
questions are: 

1. Has Mrs. Thomas received pay for the 
land now sought to be recovered in the ac- 
tion of ejectment? 

2. If she has, does she now retain that pay, 
without any offer to return it? 

3. "Was there a valid order of the court of 
probate for the sale of the land in question? 
In other words, was there a valid power giv- 
en by that court to Hawley to sell the land? 

4. Was the deed conveying the land de- 
fective? In other words, if there was a valid 
power given by the court of probate to Haw- 
ley to sell the land, was that valid power de- 
fectively executed? 

In considering the case, I lay aside the 
deposition of Thomas T. Waterman. He join- 
ed with Hawley as a grantor in the deed, 
with covenants of warranty of title, and also 
of quiet enjoyment. He is interested in hav- 
ing the land in question secured to the plain- 
tiff. If it is not so secured, he will be re- 
sponsible to the plaintiff in damages, for the 
breach of such covenants. It is not claimed 
that he is a competent witness, unless, he is 
made so by the recent statute of Connecticut, 
which authorizes parties and interested wit- 
nesses to testify, both in suits at law and in 
equity. The question, therefore, is, whether 
the rule of evidence established by that stat- 
ute, for the state courts, governs this court, 
in a proceeding in equity? It is claimed 
that it does, by virtue of the 31th section of 
the judiciary act of September Sith, 1789 
<1 Stat. 92). That section provides, "that the 
laws of the several states, except where the 
Vionstitution, treaties, or statutes of the Unit- 
ed States shall otherwise require or provide, 
shall be regarded as rules of decision, In 
trials at common law, in the courts of the 
United States, in cases where they apply." 
This section was intended to furnish a rule 
to guide the courts of the United States, in 
the fonnation of their judgments, in trials or 
litigations in court, in cases at common law. 
To enable them to form a judgment in such 
cases, the laws of the several states are to 
be regarded as rules of decision, or rules of 
evidence. But the section does not apply to 
cases in equity, or to criminal cases. If this 
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were a trial at common law, I should hold 
that Thomas T. Waterman, although interest- 
ed in the event of the suit, was, by virtue of 
the Connecticut statute, and of this act of 
congress, a competent witness. But, as this 
is a proceeding in equity, he is not a compe- 
tent witness. The rules of evidence in the 
courts of the United States, in equity eases, 
and in criminal cases, are not affected by any 
state statute made on the subject.2 

1. Has Mrs. Thomas received pay for the 
land now sought to be recovered in the ac- 
tion of ejectment? At the time of the death 
of her father she was a minor, and did not 
arrive at full age until about the year 18i6 or 
184:7. Soon after her father's death, her 
mother, Lucy Waterman, was appointed her 
guardian, and she, as guardian, on the 31st 
of October, 1826, petitioned the court of pro- 
bate for the district of Stratford, for liberty 
to sell the land belonging to the minor, and 
which descended to her from her father, and 
which included the land now in controversy. 
On the 2Gth of February, 1827, an order was 
passed by the court of probate, empowering 
Wilson Hawley to sell the land. On the 12th 
of March, 1827, Hawley executed a deed of 
the land, and, on the 14th of March, 1827, 
thei-e was paid to the guai-dian the sirai of 
?l,12a71, as expressed in the receipt which 
the guai-dian gave at the time, "in full of all 
the right, title, and interest which my daugh- 
ter, Lucy Wolcott Waterman, has, or ought 
to have, in, unto and upon the estate of said 
Elijah Waterman, her late father, and in full 
of her portion in said estate, which sum I do 
hereby acknowledge to have this day re- 
ceived, as mother and guardian, to said Lucy 
Wolcott Waterman, she being a minor under 
the age of twenty-one years.'* It is admitted, 
in the answer, that, on the same 14th of 
March, that sum was paid to the guardian, 
as stated in the receipt, and that the receipt 
was duly executed by the guardian. 

The guardian was the person appointed by 
law to receive what was due or payable to 
the minor; and a payment to the guardian 
was a payment to the minor. For what, 
then, was this payment made? Was it made 
for the land in question, or for some other 
consideration? It is expressed in the receipt 
to have been for the minor's portion in the 
estate of the deceased. It was for her por- 
tion either in the personal estate, or hi the 
real estate. If she had any portion in any 
personal estate, to any amount, then it might 
be right to infer that it was for such portion 

2 Several cases have been decided by the 
supreme court in which it has been held, that 
the laws of the states prescribing rules of evi- 
dence, in civil cases, in trials at common law, 
are applicable, in like cases, to hke trials m 
the courts of the United States. McNiei v. 
Holbrook, 12 Pet. [37 U. S.] Si 89; Brandon 
V. Loftus, 4 How. [45 U. S.] 127; Sims v. 
Hundley, 6 How. [47 U. S.] 1, 6. But state 
statutes are not applicable to criminal cases 
in the courts of the United States. U. S. v. 
Reid, 12 How. [53 U. S.] 361. See note to U. 
S. V. Heed [Case No. 16,134]. 
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in the pereonal estate. If she had no por- 
tion in any personal estate, hut had a por- 
tion in the real estate, then it would be right 
to infer that it was for such portion in the 
real estate. For, if it was for her portion in 
some estate which came from her father, and 
which belonged to her, and there was no per- 
sonal estate which belonged to her, but there 
was real estate which belonged to her, then it 
necessarily follows that the money was paid 
for some portion of the real estate. 

The records of the court of probate show, 
that there was no personal estate, belonging 
to the heirs, to be distributed. All that be- 
longed to them was real estate. Mrs. Thom- 
as' share was a little short of $G00, accord- 
ing to the valuation in the inventory. For 
this share she was paid over $1,000. It was 
paid to her guardian, the person appointed 
by law to receive it. The receipt shows 
for what it was paid. She was not only 
paid for it, through her guardian, but she 
has had the benefit of such payment. With 
it she has been supported and educated. 
And, if any thing was left in her guardian's 
hands, after deducting the cost of such sup- 
port and education, she has received from 
the estate of her guardian more than sufli- 
cient to make up what may have been so 
left. She has, therefore, received pay for 
the land now sought to be recovered in the 
action of ejectment. 

2. The second question is easily answered. 
It is not claimed by the defendants, that 
they, or either of them, have ever offered to 
return to the plaintiff any thing which Mrs. 
Thomas received as pay for the land. They 
deny, or they must deny, that she ever re- 
ceived any such pay. This fact is proved 
against them, and they are compelled to 
admit that, if she did receive such pay, it is 
retained, without any offer to return it. 

3. "Was there a valid order of the court of 
probate for the sale of the land in question? 
In other words, was there a valid power 
given by the court of probate to Hawley, 
to sell the land? The petition of the guard- 
ian for the sale of the land was presented to 
the court of probate on the 31st of October, 
1826. On that day, the court of probate 
passed an order, that the 27th of December, 
then next, be assigned for the hearing of the 
petition, and directed notice to be given, by 
advertisement, in a newspaper printed in 
Bridgeport, for three weeks successively, at 
least six weeks before the assigned time. 
On the 26th of February, 1827, the court of 
probate passed an order for the sale of the 
land, and authorized Hawley to sell it. And, 
in passing such order, the court found that 
the notice required by the order of the 31st 
of October, 1826, had been given. It is 
claimed by the defendants, that the order of 
the 26th of February, 1827, was a void one— 
that it conferred no authority on Hawley to 
sell the land— that it was an invalid power. 
Two objections are made to it: First, that 
no notice was given in pursuance of the or- 



der of the 31st of October, 1826. Second, 
that it does not appear, by any record of 
the court of probate, that the hearing of the 
petition was continued from the 27tli of De- 
cember, 1826, to the 26th of February, 1827, 
the time when the order of sale was made. 
As to the first objection: Courts of pro- 
bate are courts of record. Full faith and 
credit are due to their official acts, when 
regular on the face of them. As much faith 
and credit are due to them, so long as they 
remain xmreversed, not appealed from and 
not set aside, as are due to the official acts 
of other courts of record. 

The order of the court of probate authoriz- 
ing the gale of the land in question finds, 
that notice in conformity with the order of 
the 31st of October, 1826, had been given. The 
record, then, of a competent court, acting 
within its legitimate powers, has declared 
that notice in pursuance of the order was 
^ given. That record must be considered as 
I speaking the truth, and as conclusive, if it 
is not void on its face, imtil it has been re- 
versed, or in some way set aside, or vacated, 
or appealed from. And there is no claim 
that it ever was ai>pealed from, or in any 
way vacated or set aside. 

As to the second objection: In the peti- 
tion for the sale of the land, it was alleged 
that it was for the interest of the minor 
that the land should be sold. On that peti- 
tion, the court of probate, on the same day 
it was presented, passed the order referriHl 
to, and assigned the 27tli of December, 182(5, 
to determine the question, whether it wa.« 
for the interest of the minor that the laud 
should be .sold. By the statute law of Cbu- 
nectieut then in force, (see St. Conn., Ed. 
1821), the several courts of probate were 
authorized, for just and reasonable cause, 
to order the sale of the real estate of any 
minor, on application of the parent or guard- 
ian of such minor, and to empower him or 
some other person to sell or convey the 
same, upon his giving bond with surety as 
by the statute is provided. And, by a sub- 
sequent part of the same law, it is made the 
duty of the court of probate, whenever ap- 
plication shall be made for an order to sell 
the real estate of any minor, to cause notice 
of such application to be published in some 
newspaper, near where the real estate lies, 
three weeks successively, at least six weeks 
before making the order. The 27th of De- 
cember, 1826, was the day fixed, not for 
making the order of sale, but for determin- 
ing the question, whetlier there was just 
and reasonable cause to have such order 
made. It would not follow that an order of 
sale would be made upon determining the 
question of just and reasonable cause in the 
affirmative. That question might be deter- 
mined in the affirmative, and yet no order of 
sale be made. Two things were to be done, 
after such question should be determined in 
the affirmative, before an order of sale could 
be made, to wit, first, to obtain some person 
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to consent to execute the power; and sec- 
ondly, to receive from such person so con- 
senting a bond, with surety, that the power 
should be executed in the manner required 
by law. These two things were to be done 
before an order of sale could be made. They 
might be done either at the time fixed for 
the determination of the question of just 
and reasonable cause, or at some future 
time. 

Although the bond requhed by law upon an 
order authorizing the sale of the minor's land, 
was not given until the 26th of February, 
1827, and although the order authorizing the 
sale was not made until that tune, there is 
nothing in the order inconsistent with the idea 
that the determination of the question of just 
and reasonable cause was made on the 27th 
of December, 1826. And, as every thing, par- 
ticularly after this lapse of time, is to be pre- 
sumed to have been rightly done, it is .fan- to 
infer from the order itself, that the determi- 
nation of the question of just and reasonable 
cause was made on that day; that, subse- 
quently thereto, Hawley consented to execute 
the power; and that, he having, on the 26th 
of Februa'ryf 1827, given bond with surety, as 
by law required, the order of sale was then 
passed. 

The order of sale, therefore, it not having 
been appealed ficom, reversed, or vacated, must 
be considered as a good and valid order. 

4. Was the deed for the conveyance of the 
land defective? Was the power given defect- 
ively executed? The plaintiff in his bill says, 
that the deed is defective. The defendants in 
their answer admit, that the deed is defective 
in form, and as they are advised, defective al- 
so in substance. And, as both paiiies say it is 
defective, no one can complain if the court 
treats it as a defective deed. 

The deed must, however, be considered as 
defective, irrespective of the admission of the 
parties. The power given by the court of pro- 
bate to Hawley, to sell the land, was defect- 
ively executed. The order authorizing the 
sale was dated February 26th, 1827. The only 
reference to the order of sale in the deed is as 
follows: "Being thereto authorized by an or- 
der of the court of probate for the disti-ict of 
Stratford." The date of it is not ^ven. By 
the decisions of the state courts, this is not 
sufficient to make the deed a good one. The 
authority of Hawley does not sufficiently ap- 
pear on the face of the deed. The reference 
to the order is not sufficiently distinct. Wat- 
son v. Watson, 10 Conn. 77. 

The deed is defective in another particular. 
The order of sale directed Hawley, before a 
sale was made, to give notice of the same, by 
advertisement, on the sign-post in Bridgeport, 
and in a newspaper printed at Bridgeport. 
There is nothing in the deed to show that this 
direction was complied with; and no evidence 
is produced to show that any notice was given. 
The deed, therefore, must be considered de- 
fective. And the power given to Hawley was 
defectively executed. 
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The question, then, is— what should a court 
of equity do imder the cu:cumstances? What- 
ever may be said against the right of a court 
of equity to interfere, to aid a defective and 
invalid power, it is very clear that it is al- 
ways ready to interfere to aid the defective 
execution of a valid power. Nothing is more 
common than for a court of equity to interfere 
to aid such defective execution of a valid pow- 
er, when there are no opposing equities on the 
other side. In the deed in question, there is 
clearly an intention manifested by Hawley to 
execute the power given him. He made an 
attempt to execute it, and the execution was 
defective. A man has power to execute a deed 
of land. The statute requires that all deeds 
of land shall be executed in the presence of 
two witnesses. The deed is executed, by mis- 
take, with only one witness. Equity will re- 
U^ve. In this case, there was no statute reg- 
ulation to be followed, in the execution of the 
power, by the neglect of which the execution 
of the deed was defective. But the two defects 
existed, which have been pointed out. And, to- 
aid defects of this kind, a court of equity will 
interfere, when there is no opposing counter- 
vailing equity. 1 Story, Eq. Jur. §§ 95, 16D- 
17^; Smith v. Chapman, 4 Conn. 344; Wat- 
son V. Wells, 5 Conn. 468; Carter v. Cham- 
pion, S Conn. 549; Sumner v. Rhodes, 14 Conn. 
135. Is there, then, any opposing equity on 
the part of the defendants? None can be dis- 
covered. Upon the petition of the guardian, 
the com-t of probate, after due notice to all 
concerned, found and adjudged, that it was for 
the advantage of the minor to have the land 
sold, and that her interest would be pro- 
moted thereby. That being so, the court au- 
thorized Hawley to sell the land. He bar- 
gained with the plamtifE for the sale, and made 
a defective deed of the land. Upon the exe- 
cution of such defective deed, all parties sup- 
posing it to be good and valid, the plaintiff 
paid the full value for the land, which full 
value was paid to the guardian. Thereupon^ 
the plaintiff went into possession, using and 
improving it as his own, and, by his. expendi- 
tures, greatly adding to its value, no one, un- 
til the commencement of the action at law, in 
April, 1850, contesting his right. Mrs. Thom- 
as received the pay for the land, and now re- 
tains it, never having offered to return it; and^ 
while so retaining it, seeks to recover the land, 
with all the improvements, upon the ground 
that the deed was defective in form. These 
facts show a strong equity on the part of the 
plaintiff, and no equity on the part of the de- 
fendants. 

It is claimed, however, on the part of the 
defendants, that, notwithstanding this is so, 
the plaintiff has an adequate remedy at law, 
and therefore no relief should be granted. 
This remedy, which it is said the plaintiff has, 
is the right to bring an action at law, for dam- 
ages, against Hawley, on the covenants con- 
tained in his deed. This is the only remedy 
at law which the plaintiff has. And, although 
it is a remedy which he may have at law, it is 
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not an adequate remedy at law. How much 
of a remedy the plaintiff may have upon such 
-covenants, does not appear. Whether any one 
liable upon such covenants would he able to 
respond in damages for the breach of them, 
has not been made manifest. But, whether 
any one be able to respond or not, that should 
not be considered a sufficient reason why the 
■defendants sliould not be restrained from do- 
ing that, the doing of which is inequitable and 
«njust. or why the defendants should be per- 
mitted to violate the equitable rights of the 
plaintifC. There is no remedy in favor of the 
plaintiff, by action at law, against the defend- 
ants. Tliey are attempting to do that which, 
in equity and good conscience, they ought not 
to do. And, even if there was a remedy at 
law against the defendants, it would not pre- 
vent the interference of this court, as a coxurt 
of equity, unless that remedy at law was. a 
full and adequate remedy. For, it has been 
held, that the courts of the United States, as 
courts of equity, will grant relief to a legatee, 
iigainst an administrator, although the party 
plaintiH may have a remedy at law, on an ad- 
ministration bond. Pratt v. Northam [Case 
No. 11,376]. 

The decree of the court therefore is, that the 
<!efendants be resti-aiued from the further pros- 
ecution of their action at law against the plain- 
tiff, and be decreed to release and convey to 
the plaintiff all right and title to the land 
soxight to be recovered in that action, and that 
the defendants pay to the plaintiff his costs. 
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SEGOURNEY v. INGRAHAII et al. 

[2 Wash. 0. C. 336.] i 

Circuit Court, D, Pennsylvania. Oct. Term, 
1808. 

Marshal— Rule to Retuun' Writ— Retuun-. 

After a rule on the marshal to return the capias 
iid satisfacieudimi, issued against the defendants, 
and the return of the marshal, that the plaintiff 
had directed him not to serve the writ on one de- 
fendant, and that the otlier conld not be found; 
the court have nothing more to do with the rule. 
If the marshal has misconducted himself, the 
remedy is an action for a false return. 

This was a rule upon the marshal to return 
the capias ad satisfaciendum, issued in this 
■case. Judgment had been obtained against 
Ingraham and two others. The capias ad 
satisfaciendum issued against all three; and 
the mai-shal now returns that the plaintiff's 
attorney directed him not to serve it on Ket- 
land, one of the defendants, he having paid 
his part, and been released; and that an- 
other of the defendants could not be found. 

Mr. Morgan, for plaintiff. Ketland was not 
released. He paid part of the judgment, and 
a receipt for so much on account was given. 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



Of several defendants, the plaintiff may di- 
rect the writ to be executed on which he 
pleases, * 

Mr. Dallas, for defendants. The plaintiff has 
no right to instruct the officer how to ex- 
ecute his writ— to serve on some, and not 
on others. On a capias ad satisfaciendum 
against two, if one is talien and discharged, 
it discharges the other. [M'Fadden v. Park- 
er] 4 DaU. [4 U. S.] 275. There is no differ- 
ence between that ease, and one where the 
officer is instructed by the plaintiff to serve 
on one, and not on the others. 

BY THE COURT. The writ is returned, 
and of course the plaintiff has obtained the 
effect of his motion. If the marshal has 
misconducted himself in not having sei-ved 
the writ, or has made a false return, the 
plaintiff can take his remedy. But on the 
present rule, we have nothing further to do. 
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SEIDENBACH et al. v. HOLLOWELL ot al. 

[5 Dill. 382.] 1 

Circuit Court, E. D. Arkansas. 1879. 

Courts- Suits in States (Jostainixo More Than 
One District — Attachjient op Property. 

Where a state contains more than one district, 
and the suit is not of a local nature, the defend- 
ant must be sued in the district in which he re- 
sides. If all of the defendants in such a suit re- 
side in the same district, suit must be brou.?lit 
therein. It is only when the defendants reside 
in different districts that suit may be brought in 
either district (Rev. St. § 740); and where the 
defendants, not residing in different districts, 
were sued in a district in which neither resided, 
and a writ of attachment was directed to another 
district, where the owner of the property thereon 
attached resided, the court, on motion, discharged 
the property from the writ. 

Plaintiffs [Seidenbach, Schwab & Co.], who 
are citizens of Ohio, sued, in an action to re- 
cover money, the two defendants [J. T. Hollo- 
well and W, C. Watt], who are both citizens 
of the state of Arkansas, and who are inhab- 
itants of the Western district, in the circuit 
couit for the Eastern district, and sued out 
from this court a writ of attachment directed 
to the marshal for the Western district, but 
did not sue out any writ to the Eastern dis- 
trict. Both defendants being served, the de- 
fendant Watt made no defence, and an inter- 
locutory judgment by default went against 
him. The other defendant answered, alleging 
that both defendants were inhabitants of the 
Western district Both defendants then mov- 
ed to discharge the attachment on the same 
grounds set up in the answer. It appeared 
that some time before the beginning of the 
suit the defendant Watt had sold all his inter- 
est in the goods attached to his co-defendant. 
The case is before the court on the motion to 
discharge the attachment. 



1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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U. M. Rose, for the motion. 
Erb, Summerfield & Erb, contra. 

Before DILLON, Circuit Judge, and CALD- 
WELL, District .Tudge. 

DILLON, Circuit Judge. Tlie state of Ar- 
Tiausas contains two districts. This suit is not 
•of a local nature. The defendants are both 
residents of the "Western district. They had 
been partners, and the firm had been dis- 
solved, and the defendant Hollowell had pur- 
chased all of the interest of his co-defendant 
Watt in goods attached. These goods were in 
the Western disti'iet. It is undisputed that 
Hollowell resided in that distilct. It is claim- 
ed by the plaintiffs that Watt had lost his 
residence therein. The proof does not estab- 
lish this. But if this were so, the proof shows 
that he did not reside in the Easfem district. 
Under these circumstances, the defendant Hol- 
lowell must be sued in the district in -which 
he resides. Such is the ti'ue construction of 
section 740 of the Revised Statutes. It is im- 
material tliat the service of the suromons was 
made on both defendants in the Eastern dis- 
trict. It is not necessaiy to consider the ef- 
fect of the default of Watt. He was not the 
owner of ^the property attached. Hollowell 
never submitted to the jurisdiction of tlie 
court. 

Tlie present motion is to discharge the prop- 
erty attached. That motion must be sustain- 
ed, on the ground that there was no authority 
of law to send the writ of attachment into the 
Western distiict. State regulations as to 
where the writ of attachment may run, do not 
apply. Hollowell *alone could move to dis- 
charge the property attached under the writ, 
and his right to this relief is not weakened by 
his co-defendant joining in the motion. 

Such was the opinion of the disti'iet judge, 
and such is also the opinion of Mr, Justice Mil- 
ler, to whom the records and the briefs have 
been submitted, as well as my own. Motion 
sustained. 



SEIPERT, In re. See Case No. 16,439. 

SEIGEL (WALKER v.). See Case No. 17,- 
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The SELAH. 

[4 Sawy. 40.] i 

District Court, D. California. Aug. 25, 1876. 

Shipping — Master — English Vessel — Wages- 
Lies Claimed ondeu English Statute. 

The claim of a master of a British ship to be 
paid his wages concurrently with the seamen, and 
in preference to the claims of material men, dis- 
allowed. 

[Cited in Covert v. The Wexford, 3 Fed. 580. 

Quoted in The Graf Klot Trautvetter, 8 

.Fed. 836. Cited in The Brantford City, 29 

Fed. 386; The Olga, 32 Fed. 331; The An- 

'1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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gela Maria, 35 Fed. 431; The Scotia, Id.- 
909.] 

In admiralty. 

Milton Andros, for libellant 
Daniel L. Sullivan, for intei'veners. 

HOFFMAN, District Judge. The master 
of the above baric, -which is a British vessel, 
intervenes for the payment of his wages out 
of the proceeds concurrently with the sea- 
men, and in preference to the claims of cer- 
tain material-men. for supplies furnished in 
this port on the usual credit of shipowners 
and masters. 

He claims this right under the statute of 
17 & 18 Vict. c. 104, § 191, which provides 
that every master of a ship shall, so far as 
the case permits, have the same rights, liens 
and. remedies for the recovery of which by 
this act or by any law or custom any sea- 
man not being master, has for the recovery 
of his wages. 

No decision is produced under this act to 
the effect that the master may assert his 
claim for wages in priority to those of mate- 
rial men -with whom he has contracted, and 
to whom he is personally liable. 

But even if such be the law of England, it 
cannot supersede our own laws which deter- 
mine the rights of persons within our juris- 
diction and the effect of contracts made un- 
der them. As the contract with ° the mate- 
rial-man was made in this port, its effect 
and the remedies under it must depend up- 
on our own law, which is at once the lex 
fori and the lex. loci contractus. 

By the general maritime law prevailing 
in the United States, and administered by 
the national courts of admiralty, the claim 
of the material-man for materials furnished 
to a foreign vessel, carries with it a lien 
on the vessel and has a priority over the mas- 
ter's claim for wages. 

It was held by Mr. Justice Story that even 
the states of this Union have no power to 
alter, enlarge or narrow, with respect to 
foreign vessels, the admiralty jurisdiction of 
the United StateS} as governed by the legis- 
lation of congress, and by the general prin- 
ciples of maritime law.' They have no au- 
thority to change that law in respect to such 
vessels by denying liens existing under it, 
by creating new liens not recognized, or alter 
the priorities among different lienholders. 
The Ohusan [Case No. 2,717]. 

If such powers are withheld from the 
states, they surely cannot be conceded to 
the legislature of a foreign country. 

By the maritime law, which it is the duty 
of this court to administer, the libellant is 
entitled to a lien on the vessel, unless it 
clearly appears that he gave an exclusively 
personal credit to the master or owners in ex- 
oneration of the vessel. The Nestor [Case 
No. 10,126]; The Chusan, ubi supra. 

The proof in this case is insufficient to es- 
tablish that state of facts. Nor does it ap- 
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pear that an exclusive credit "was given to 
the ship and owners in exoneration of the 
master's Hability. 

As the claim, therefore, is one to which 
the maritime law attaches a lien prior to 
that of the master of any existing under that 
law, and as the master is himself personally 
liable for the debt, his claim must be post- 
poned to that of the libellant. 
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Case No. 1S,638. 

Ex parte SELDEN. 

[6 Pittsb. Leg. J. 18; 3 App. Com'r Pat. 457.] 

Circuit Court, District of Columbia. April 3, 
1861. 

Patents— Appeal from Commissioner— Divisions 
— Reissce — Harvesters. 
[1. On an application for a reissue and divi- 
sion of a patent under act of March 3, 1837 (5 
Stat. 191), the divisions, for the purposes of an 
appeal, are to be considered as a whole, and not 
as separate cases.] 

[2. On a surrender and reissue, the patentee 
has a right to a patent for a division or separation 
of each essential part in combination with the 
other parts of the same invention in which it 
was connected.] 

[3. The claims of Selden, as assignee of Mc- 
Namara, in his appHcation for a reissue and di- 
vision of his patent for improvements in harvest- 
ers, held valid and not anticipated by prior in- 
ventions, and the application erroneously reject- 
ed.] 

Appeal by G. M. Selden, assignee of D. S. 
McNamara, from the decision of the com- 
missioner of patents refusing to grant his 
application for a reissue and division of his 
patent of Sept. 28, 1858, for improvements 
in harvesters. ^ 

MORSELL, Circuit Judge. The commis- 
sioner has raised the preliminary questions, 
"that the appeal is not properly taken;" 
that the application for reissues on this pat- 
ent are four in number, and embrace twen- 
ty six clauses of claims that make a series 
of combinations which include many parts 
of the machine not previously embraced In 
the claim, &e.; that the application is made 
in the name of the assignee of the inventor. 
The commissioner thinks that the patent 
law contemplated that each case presented 



to the office for its consideration must be 
treated as a substantive application; and 
that each case appealed to one of the judges 
of the circuit coux*t, must be presented as a 
substantive appeal. The commissioner as- 
signs several reasons for his opinion: "Ist^ 
Because the law which allows the division 
of an application for a reissue provides that 
each additional division of a reissue shall 
pay the sum of thirty dollars for each addi- 
tional patent (section 5, Act March 3, 1837)- 
2nd. Each reissued patent is called and be- 
comes a new patent, and this designation is^ 
applicable to every decision, because it es- 
tablishes rights not before secured by patent 
protection. 3rd. Each division presents sub- 
stantive claims, requiring a separate con- 
sideration and an independent examination 
in the office; the correspondence connected 
with it being necessarily isolated, and the 
references distinct; as much so in all re- 
spects as any other application for a patent. 
4th. There is not a syllable in the patent 
law which authorizes the office to embrace 
two separate applications involving difCoi-- 
ent and separate questions for adjudication 
in one appeal, to the judges of the circuit 
court. 5th. Tlie fee required to be paid is 
substantive, and is required to be paid in 
each ease upon which an appeal from the 
decision of the commissioner is taken. And. 
lastly, because, as in the present case, tin-- 
reasons of appeal in one case cannot be re- 
garded as applicable to the action of the- 
office in each of the other cases." 

The substance of these preliminary ob- 
jections may be considered as embraced in 
these positions: That the petition in this 
case to reissue the original patent by a di- 
vision of the same into four parts must be- 
considered as four distinct original substan- 
tive eases and applications, and therefore 
liable to the pre-requisite payment of ?25- 
each case for the fee. Secondly. That the 
applicant has no right to impose such ex- 
tra labor upon the office and the judge. As 
to the latter objection, it certainly would 
have much weight, If it could be so consid- 
ered by any fair construction of the law on 
the subject; but if not, as we have taken 
our offices cum onere, we must submit to it 
until the law becomes changed. To ascer- 
tain the ti'ue nature of the subject, and what 
the law is, I shall refer to the different stat- 
utes. The first, as to the divisions, is the 
act of 1836. Section 13 [5 Stat. 122] pro- 
vides that, upon a surrender by the patentee- 
of his patent, and the payment of the fur- 
ther duty (paid upon the original applica- 
tion) of $15, the commissioner is to cause a 
new patent to be issued for the same inven- 
tion for the residue of the period then unex- 
pired for which the original patent was 
granted. In accordance with the patentee's 
corrected description and specification; and 
in case of his death or any assignment by 
him made of the original patent, a similar- 
right should vest In his executors, adminis- 
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trators, or assigns. Undei* this act it is true 
but one reissue patent was allowed; but for 
the purpose of explanation and correction it 
is presumed that the party would have had 
the same right in his specification of division 
of the subject, and statement of his particu- 
lar claims, as he now has. Yet no one could 
suppose that the commissioner or the judge 
could have considered it more than one ap- 
plication or case. The "case" then is, that 
application which embraces the whole mat- 
ter, however it may become afterwards di- 
vided into parts, unless the law declares it 
to be otherwise. The next act on the sub- 
ject is the act of 1837 (section 3), to this ef- 
fect: "That whenever a patent shall be re- 
turned for correction and reissue under the 
thirteenth section of the act to which this is 
additional, and the patentee should desire 
several patents to be issued for separate 
and distinct parts of the thing patented, he 
shall first pay in manner and in addition to 
the sum provided by that act the sum of 
?30 for each additional patent so to be is- 
sued." It will be perceived that the practice 
under the act of 1836 was a very short one, 
as the present act followed in about twelve 
months. There might have been urgent rea- 
sons arising from the evils in the practice 
under the first act, such as that the inven- 
tion contained in the first original patent 
might have covered many parts through 
which the obscurity running, each with its 
combination, would require corrections and 
explanations. This it would be impracti- 
cable to do satisfactorily unless by pursuing 
the course which has been done in this case, 
— by division. 

The provision establishing the right of 
appeal from the decisions of the commis- 
sioner, in the case of an application for a 
reissue, is found in section 8 of the act of 
1837, to this effect: "That whenever a pat- 
ent shall be returned for correction and reis- 
sue the specification of claim annexed to 
every such patent shall be subject to revi- 
sion and restriction in the same manner as 
are original applications for patents. The 
commissioner shall not add any such im- 
provement to the patent in the one case, nor 
grant the reissue in the other case, until the 
applicant shall have entered a disclaimer, 
or altered his specification of claim in ac- 
cordance with the decision of the commis- 
sioner, and, in all such cases, the applicant 
if dissatisfied with such decision shall have 
the same remedy and be entitled to the same 
privileges and proceeding as are provided by 
law, in the case of original applications for 
patents." The original act is the act of 1836 
(chapter 357, § 7), which allows the inventor 
an appeal to a board of examiners: "Pro- 
vided, however, that before a board shall be 
instituted, in any such case, the appellant 
shall pay to the credit of the treasury as 
provided in the ninth section of this act the 
sum of twenty five dollars; and each of said 
persons so appointed shall be entitled to re- 



ceive for his services in each case, a sum 
not exceeding ten dollars, to be determined 
and paid by the commissioner out of any 
moneys in his hands," &c. Just before in 
the same section it is provided: "But if the 
applicant in such case (a newly discovered 
invention) shall persist in his claims for a 
patent with or without any alterations of 
his specification he shall be required to make 
oath," &c. By the act of 1839 (chapter 88, 
§ 11 [5 Stat. 354]) the appeal is allowed to 
the chief-justice of the district of Columbia 
instead of the board of examiners, the ap- 
plicant paying into the office to the credit of 
the patent fund §25, the judge to be paid 
$100 annually out of the patent fund in con- 
sideration of the duties therein imposed. 
The next and last act is that of August, 
1852 [10 Stat. 75], which authorizes an ap- 
peal to either of the judges of the circuit 
court, in the second section of which the 
commissioner of patents is directed to pay 
to the judges, &e. the sum of $25 required to 
be paid by the appellant into the patent of- 
fice by the 11th section of said act, on said 
appeal. 

The foregoing contains a statement of all 
■Hie statutes having any bearing immediately 
on the question involved in the position held 
by the commissioner, upon a careful consider- 
ation of which I am satisfied they do not sus- 
tain tlie theory adopted by him. That theory 
seems to be, that although there is but one pe- 
tition setting forth the ground of the appUca- 
tion to be for a reissue and division under the 
act of congress of 1837, each division is to be 
considered a separate case presented to the 
office for its consideration and liable as in the 
ease of original substantive applications to pay 
the fee of $25 on an appeal taken. 

First, "because the law imposes upon every 
additional division the sum of §30, for each ad- 
ditional patent," But this reason cannot be 
considered sound, because neither in terms or 
by inference has it any allusion to the provi- 
sion for an appeal. The 8th section of the 
same law provides for that, which says "in 
all such cases," &e,, and "as are provided by 
law in the case of original applications for 
patents." The term "case" is used in the same 
sense in both. Equally unsound is the infer- 
ence drawn from the terms "a new patent," 
as used to designate or establish in every di- 
vision "rights not before secm-ed by patent pro- 
tection." The law expressly declares that the 
patent so authorized to be issued shall be for 
a part of the old invention. The claim in the 
new patent is not of any new invention, but of 
the old invention more perfectly described and 
ascertained. See Curt Pat. § 181, note 2, The 
"case" is that which is set foith as the ground 
of the application in the incipient stages of it 
and includes or embraces the whole and not a 
part only, each part of which is only a part of 
one whole, and so it must be here considered, 
notwithstanding the after effect produced by 
re-issuing sepai-ate patents for each part. And 
such has been the invariable contemporaneous 
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practice both by the office and the judges ever 
since the passage of the law. This alone, un- 
less grossly erroneous, ought to be considered 
as sufficient authority for overruling the objec- 
tions by the commissioner. 

The preliminaiy objections being overniled 
iind all the original papers on the merits being 
duly laid before me, together with the argu- 
ment in wrltiug by the counsel for the appel- 
lant, I proceed to consider the same. The rea- 
sons of appeal are so particularly noticed in the 
report of the commissioner, as to make it un- 
necessary to recite them. The substance of 
that report is that the original patent granted 
to I>. S. McNamara, dated September 28, 1858, 
for improvements in mowing machines, was 
granted on two clauses which constituted the 
claim of the invention: One clause involved 
the mode of constructing the frame of a har- 
vester, and the other involved the shoe com- 
bined with the frame. The assignee of the 
patent thus limited presents four divisions of 
this patent for reissue, and each one of these 
divisions has been separately examined and 
reported upon by the office. 

The reasons of appeal noticed by the commis- 
sioner in his report are: 1st. The allegation of 
error in refusing the reissues when McNamara 
was the ffi'st inventor of all that is claimed by 
the appellant. 2nd., That there was error in 
giving so many references and in not pointing 
out theii' appositeness. And 3rd. That inas- 
much as the reasons for the refusal of any of 
the claims were neither legal nor equitable 
there was error in not gi-anting all he claimed 
in the several divisions. Division. A. embraced 
fourteen clauses of claim of which the 1st, 
2nd, 'oth, 9th, 10th, 11th, and 12th, were al- 
lowed, and the remaining clauses were refused 
upon specific references. The 3rd clause was 
for no more nor less than a claim for a com- 
mon truss or brace rod, and from its perfect 
famiharity as a sti-engthening device might 
very properly have been refused without a ref- 
erence. The office however gave references 
in the letter of March 11, 1861, and those upon 
which this clause was rejected, were strictly 
apposite, as may be perceived at a glance at 
the drawings. The black line passing fi-om a 
to a of the fi-ame, in Adams and Clark's draw- 
ing being a truss rod. 

This claim does not appear to be correctly 
stated by the commissioner. The claim is not 
for a common truss or brace rod. This may 
be old and would therefore justify the com- 
missioner's opinion. But the claim as really 
made runs thus: "I also claim the combina- 
tion of the truss rod c with the pieces c and e, 
substantially as and for the purposes set forth." 
'J'he ijrineiples of patent law applicable to this 
pai't of the case have been declared repeatedly. 
It is not necessary that every ingredient or 
indeed tliat any one ingredient used by the 
patentee, in his invention should be new or 
nnused, &c. The true question is "whether 
the combination of materials by the patentee 
Is substantially ncAV. Each of these ingredients 
may have been in the most extensive common 



use, and some of them may have been used 
for matches (the invention in that patent) or 
combhaed with other materials for other pur- 
poses. But if they have never been combined 
together in the manner stated in the patent, 
but the combination is new, then I take it 
the invention in the combination is patent- 
able." And so also as decided in the Case of 
Kmei-y i; "The party will be entitled to a pat- 
ent for such parts of his machine as are new, 
or for the result of such a combination of old 
parts as he shows is new and valuable." Now 
it must be admitted that this claim forms one 
of the essential parts of the original patent; 
and that the new patent asked for, therefore, 
and the specification on which it will issue, 
have relation to the original transaction. The 
application may be considered as attached to 
the original application. If so, the patent can 
in no respect be considered as independent of 
the first. 

The surrender of the old patent was not for 
the purpose of opening the investigation de 
novo, and if not as to the whole, equally not 
so as to its parts. No such issue is intended 
to be anthorized by either of the statutes. The 
only issue which liiey authorize is, has the de- 
feet been innocently occasioned and without 
any fraudulent or deceptive intention, and he 
is also directed to confine the pai-ty to the 
ti-ue intent of the original Invention, certainly 
however not to deprive the party of his right 
to have a patent for a division or sepai-ation 
of each essential part in combination with the 
other pails of the same invention in which it 
was connected. 

The untenable ground taken by the commis- 
sioner, that the new patent, establishes inde- 
pendent rights not before secured by patent 
protection "differing fi-om the true principles 
whidi I have hereinbefore stated," has led to 
a course presenting a false issue and embar- 
rassed this investigation with a most unrea- 
sonable number of drawings and models. I 
have however submitted myself to a laborious 
comparison of the references with rejected 
claims, and will endeavor to give a condensed 
result, using as my guide the principles I have 
stated in deciding the points arising in the case. 

In addition to what I have already said with 
respect to the 3rd rejected claim in the Clark- 
son & Adams case, a rod is found extending 
fi'om the rear part of the frame forward 
to an upright piece connected to the front 
of the frame. This is what is supposed to 
be the same thing as combining a ti-uss rod 
shown in the McNamara machine. There are 
differences between the two in the position, 
and object and pui-pose. The reference is for 
the purpose of draught connection. That of 
MeNamaiu, the rod extends in such a direc- 
tion, as it respects the line of draught and the 
position of the finger beam, as to have a ten- 
dency to elevate the outer shoe above the 
ground when drawn up as shown in Fig. 5 of 
the drawing, whereby much friction is ob- 
viated. There is not only a substantial diff er- 

1 [Case No. 4,444.] 
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ence in tlie position, but an entire difference 
in the functions of the two trusses. 

As to the 4th clause which, is suposed to 
resemble the Dunham machine. It has a truss 
rod, but the frame is rectangular and not of a 
wedge form as in the case of McNamara, an 
entirely different construction and the effect 
entirely different. In this instance also the 
claim is not simply for the truss rod, but with 
its combination. This claim also falls within 
the principles I have before stated. 

The fifth claim. In this combination, the 
finger which supports the outer and tracker 
is not only kept in proper line laterally but the 
outer end thereof can be elevated as before 
stated to prevent undue friction of the shoe 
upon the ground. In case the finger beam 
sags down, by the aid of the truss rod it can 
be brought up in place again. I have exam- 
ined this reference, but cannot perceive any 
such arrangement as stated in the claim. 
"With respect to this reference, the commission- 
er sa3's, "The rejected application of Adroms 
& Marcellus presents a precise anticipation of 
the fifth clause," This is a very general ref- 
erence, and if my duty in revising could be 
satisfied, or fulfilled by the mere ipse dixit, 
of the commissioner I should have no reason 
to complam, but if on the other hand, he is 
bound by law to give such information and 
reference as may be useful in enabling me in- 
telligibly to judge, then surely the specific 
features, or arrangement of parts should be 
stated showing the grounds of his decision. A 
practical analogy in aU simflar cases shows 
this to be indispensably required to give any 
worth or weight to the references. 

Seventh. The commissioner says: "The sev- 
enth clause being but a claim to a bent axle, 
is anticipated in the same reference as also in 
that of W. A. Woods' patent, December 29, 
1857." This is incorrectly stated also. The 
knee is not claimed in itself but only in com- 
bination, as will appear by reading it In the 
McNamara machine the stationary journal 
piece is cast with projections to fit against the 
sides of both of the cross pieces, B C, of the 
main frame, while it also rests on the top of 
both. By tins form of construction, the frame 
is rendered strong and firm, while at the same 
time the curve or knee to which the wheel is 
attached enables a large wheel to be used. 
These elements are claimed in combination. 
The references show the knee, but according 
to the principles stated this is not enough. 
The objection is therefore overruled. 

'Eighth. As to this the commissioner says; 
"The equivalent of the 8th clause of the claim 
is manifest in the patent of S. S, Allen, dated 
Nov, 8, 1853, if indeed as a device for the 
throwing the cutter bar in and out .of action 
the invention now claimed is not identical with 
tliat of the references," This objection also 
presents a part of the combination only and 
is therefore within the same rule as the 7th| 
and so of the 13th and 14th, and must there- 
fore be overruled. 

The commissioner, proceeding with his re- 
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port, further says, case B of these reissues, 
case G and case D embrace many clauses of 
claim; some of which were allowed, whilst 
the others were rejected, and whenever a 
clause was rejected specific references were 
given with all the precision usual in the con- 
duct of the business of the office. 

In the division No. 2 the amended specifica- 
tion presents thi-ee claims whicli were reject- 
ed by the commissioner. These claims are for 
the hinged tongue in its various combined ar- 
rangements. As anticipating these claims five 
references were made. These have been care- 
fully examined and compared, and in none of 
them can I find a hinged tongue having a right 
angled lever fulcrumed to the rear side there- 
of, or like the arrangement of a hinged tongue 
or draught beam as described in the amended 
specification containing said claims. It can 
hardly be necessary for me to refer to authori- 
ties to' show the patentability of a new combi- 
nation of particular forms and arrrangement 
of structm-e to accomplish a given end, I 
will however state one among several relied 
on by the appellant, being in manuscript, I 
suppose, and not generally known. It is a 
case decided by Judge Sprague,— Many v. Sizer 
[Case No. 9,056]. He says: "It is contended 
by the defendant that all the parts going to 
constitute the plaintiff's wheel were known 
before and developed in prior wheels. But if 
the patentee borrowed the idea of the differ- 
ent parts which go to constitute his wheel, 
and for the first time brought them together 
into one whole, and that whole is materially 
different from any whole that existed before, 
then he is the original and first inventor." 
The objection must be overruled. And for 
like reasons the objections in No. 3 must be 
also overruled. The same answer substantial- 
ly must be given to the objections to the re- 
jected amended claims in division No. 4 and 
the same overruled. 

Upon the foregoing grounds stated in this 
opinion I think the commissioner erred In re- 
fusing to admit the said claims hereinbefore 
particularly stated, and that his decisions re- 
jecting said claims ought and the same are 
hereby reversed and annulled, and it is or- 
dered that patents be granted as prayed. 
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Case ISTo. 12,639. 

SELDEN V. HENDRICKSON et al. 

[1 Brock. 396.] i 

Circuit Court, D. Virginia. Nov, Term. 1819. 

BOTTOMKT— NeOESSAUT REPAIRS— RESIDENCE OF 

Owner. 
A vessel belonging to the port of Richmond, 
in Virginia, may be hypothecated in the port of 

1 [Reported by John W. Brockenbrough, Esq.], 



SKLDEN (Case No. 12, 639 j 



[21 Fed. Gas. page 1030] 



New York, by the master, for necessary repairs, 
if the owner has no agent in New York. But 
the money for which the bottomry bond is given, 
must be advanced on the faith of the bottom, and 
must be necessary to enable the vessel to prose- 
cute her voyage. 

rCited in The Eureka, Case No. 4,547; The Al- 
bany, Id. 131; Morrison v. The Unicorn, Id. 
9,840.] 

[Cited in Leddo v. Hughes, 15 111. 44.] 

(Appeal from the district court of the 
United States for the district of Virginia.] 

The appellees, John Hendriekson and 
George Pryor, merchants in the city of New 
York, filed their libel in the district court of 
the United States, at Richmond, against the 
schooner Richmond, her freight, tackle, and 
apparel, and Gary Selden, the owner of the 
said vessel, living in the city of Richmond, 
to recover the amount of a bottomi-y bond, 
executed by Joseph P. Colvin, master of the 
said schooner Richmond, of the port of Rich- 
mond, in favour of the libellants. The bot- 
tomry bond was dated on the 17th of Feb- 
ruary, 1816, and was for the sum of $1300, 
and purported to have been executed in con- 
sideration of advances made by Hendriek- 
son & Pryor, for the purchase of necessaries 
for fitting out the vessel for sea. The libel- 
lants charged in their libel, that the ad- 
vances thus made by them on bottomry, 
were indispensable to enable the vessel to 
prosecute her voyage. Gary Selden, in his 
answer, insisted, that Colvin had no right 
to hypothecate the vessel in the port of 
New York, that not being a foreign port 
in relation to the vessel, or to himself, as 
the owner; that the right of the master to 
hypothecate the vessel under his command, 
in a foreign port, was a right resulting from 
the necessity of the case, there being no op- 
portunity in such foreign port to make ap- 
plication to the owner for requisite ad- 
vances; but the reason of the principle had 
no application to this case, since, through 
the medium of the mail, the respondent was 
easily accessible to the application of the 
master. But if, by the laws and principles 
of admiralty, the master of a vessel, belong- 
ing to the port of Richmond, could hypothe- 
cate the vessel for necessaiy repaii-s, See., 
in the port of New York, the respondent in- 
sisted, in the second place, that the amount 
alleged to have been advanced, was unrea- 
sonable and enormous, and called for full 
proof, that such advances were necessary, 
and were applied for the use of the vessel, 
&c. The deposition of the attesting wit- 
ness to the bottomry bond, proved the exe- 
cution and delivery of the instrument, and 
the deposition of John H. Watson, a clerk 
in the store of Hendriekson & Pryor, stated, 
that all the articles charged in the account 
exhibited, (amounting in the aggregate to 
the sum for which the bond was given,) were 
delivered by Hendriekson & Pryor, to Col- 
vin, for the use of the schooner Richmond, 
and that they were charged at the usual 
New York prices; that at the time they 



were furnished, tbe vessel was in the port 
of New York, and unsea worthy, having en- 
countered a storm in her voyage to New 
York, in which she lost her cables and 
anchors, and had her quarter boards stove 
in, and sustained other material injury. The 
district court rendered a decree in favour of 
the libellants, for the whole balance due on 
the bottomry bond, with interest at the rate 
of 7 per cent., (that being the rate of in- 
terest allowed in the state of New York,) 
and their costs [case unreported]; and from 
this decree the respondent, Selden, appealed 
to this court. 

MARSHAIrL, Circuit Justice. This cabe 
ai'ises on a bottomry bond, given by the 
master of the schooner Richmond, to the 
appellee, for repairs done on that vessel. 
The vessel belonged to the port of Rich- 
mond, at which place the owner resided, and 
the repairs were made, and the money ad- 
vanced, in New York. 

The question, whether the master of an 
American vessel may hypothecate her for 
necessai*y repairs in a port of the United 
States, is one of considerable importance to 
commerce, which has never yet, I believe, 
been directly decided. In considering it, 
the relative situation of the owner and mas- 
ter must be taken into view. The owner re- 
mains generally on land, engaged in those 
occupations to which his interest or his in- 
clination may lead him. The care and man- 
agement of his vessel, while navigating the 
ocean, is entrusted to tbe master. It is gen- 
erally of much importance that the voyage 
should be prosecuted, and that it should be 
prosecuted without great delays. A ship, 
navigating the ocean, is exposed to perils 
which frequently disable her from prose- 
cuting her voyage, without repairs, or neces- 
sary supplies. When these circumstances 
are taken into consideration, and when it is 
recollected that the master is appointed by 
the owner, it would seem reasonable to ex- 
pect that every power necessary for the per- 
formance of the voyage, should be vested in 
him by his appointment; and might be exer- 
cised, wherever the owner himself, or his 
known and authorized agent, could not be 
consulted, without endangering or retarding 
the voyage. 2 

In conformity with this principle of rea- 
son, is the maritime law of all nations. It 
is stated to be the law not only by Valin, 
Emerigon, and other foreign writers, but is 
expressly laid down to be the law of the 
admiralty, and the law of England, in 
Bridgeman's Case, reported by Hobart (page 
11) as admitted in the Case of Balsam, re- 
ported in Lord Raymond, as well as in sev- 
eral modern cases, and is recognized by 
Parke, Marshall, Jaeobson, Abbot, Liver- 
more, and other modern compilers. Upon 

2 The Aurora. 1 Wheat. [14 U. S,] 96; U 
Con. Rep. Sup. Ct U. S. 501. 
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this point there is no doubt. In the ab- 
sence of tiie owner, the master is in the place 
of the owner, and is, by his appointment, im- 
pliedly clotlied with power to do all that is 
necessary for the success of the voyage, and to^ 
bind the vessel, or the owner, or both, by his 
•engagements. The difficulty is, to decide in 
what situations the absence of the owner is 
such, as to authorize the master to act inde- 
pendently of his special orders. Must the ves- 
sel, if belonging to an American, be without 
the Jurisdiction of the United States? Or is 
it enough, that she be without the jurisdiction 
in which the owner resides? 

As the same motives exist everywhere for 
empowering the master to act, in the absence 
of the owner, during the voyage, the laws of 
the different nations of Europe, on this subject, 
resemble each other, very nearly; and, in- 
deed, on all maritime questions, the decisions 
of one coimtry have been very much respected 
in the courts of every other. They originate 
in the same source, and have preserved con- 
siderable uniformity. There is scarcely any 
thing on the subject which is entitled to more 
respect than the marine ordinance of Louis 
XIV. It was compiled witli great care, by the 
first civiUans of the nation, and with a view, 
as we are told, not only to all the ancient 
<:odes which are extant, but also to the cus- 
toms and laws of all the maritime states of 
Europe. By that ordinance, the masteir is not 
allowed to hypothecate the vessel "in the place 
where the owner resides," and these words 
are construed, in France, to comprehend the 
whole district, but not the whole country. In 
his treatise on Agencies, Mr. Livermore says: 
"And upon the construction of these words, 
"le lieu de la demeure des proprietaires,' the 
place of residence of the owners, Emerigon ob- 
serves, that the whole district, or bailiwick, 
is to be considered the owner's place of resi- 
<ience, but that, if the vessel puts into a neigh- 
bouring poit, in another district, this is not 
the owner's place of residence. Therefore, 
where the master of a vessel from Toulon, gave 
a bottomiy bond at Marseilles, it was deter- 
mined that he had authority to do so."3 Valin 
says, the master may hypothecate the ship 
while on her voyage, and in a place where 
neither the owner, nor his correspondents, re- 
side. This decision seems consonant to the 
principles of reason. The power of the master 
to act, in the absence of the owner, is a rule 
of convenience, founded on the necessity of the 
case. This necessity depends, not merely on 
the vessel's being within the same jurisdic- 
tion with the owners, but on its being so near 
them, that application may be made to them 
without material injury to the voyage. In 
small territories, the whole country may, with- 
out inconvenience, be considered as the place 
of residence of the owners, but in large ter- 
ritories, as in Russia, the rule would often 
be defeated by enciunbering it with such a 
condition. In such countries, the power of the 
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master must commence with the voyage, or 
must commence after passing some line within 
the limits of the empire, or the success of the 
voyage must be greatly endangered. 

In England the same principle has been 
adopted, but has been so modified as to suit 
the situation of that country. The master 
has the power to hypothecate the vessel, or to 
bind the owners personally for repairs done 
abroad, but not at home. This is the general 
principle of English law, and is precisely the 
same with that which is contained in the 
marine 'ordinance of Louis XIV. When the 
vessel is abroad, and when at home, has been, 
in England, as well as France, a question for 
construction. This question has arisen in 
cases, where the repairs were actually made 
beyond the seas, and, generally. In a foreign 
country; and the language used by the court 
is adapted to the case. It has never arisen, 
I believe, in a case where an English vessel 
was hypothecated, by the master, in a distant 
port of England; and it has never, I believe, 
been decided, that such hypothecation would 
not be valid. Those writers, who lay down 
the English law, understand the principle to 
be, but do not say expressly that it is, that 
every port of England is to an English vessel, 
a home port. That principle, howeva-, is not 
expressly affirmed by any writer, nor by any 
judge, so far as the cases have come under 
my inspection. Marshall, after stating the 
practise of allowing the master to hypothe- 
cate the ship m a foreign country, says: "And 
it is essential to the safety of the ship, and 
the success of the voyage, that the master, in 
the absence of the owners, should have this 
power, which is indeed, by the marine law, 
implied in his appohitment But as the own- 
ers are presumed to give entire authority to 
the master, only in their absence, and for such 
afEairs as they cannot themselves convenient- 
ly transact, he is not, in fact, master, till after 
he sets sail. Till then, he is subject to their 
orders, and they have the power of dismissing 
him at pleasure; till then, therefore, he can 
transact no business of importance but under 
their immediate directions. Hence, if the 
master borrows money on bottomry in the 
place where the owners reside, without their 
express authority, it can only affect his own 
interest on board." * Nothing in this passage, 
or in any other part of Marshall, so far as I 
have examined him, would indicate, that the- 
power of the master, commences only when 
he leaves England, and cannot be exercised, 
even in a port of England, other than the home 
port of the vessel. Mr. Abbot says: "It is 
obvious, that a' loan of money upon bottomry, 
while it relieves the owner from many of the 
perils of maritime adventure, deprives him al- 
so of a great part of the profits of a success- 
ful voyage;" (this, I presume, alludes to those 
cases of bottomry, where more than legal in- 
terest is reserved;) "and, therefore," continues 
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Jlr. Abbot, "in the place of the owners' resi- 
dence, where they may exercise their own 
judgment on the propriety of borrowing mon- 
ey in this manner, the master of the ship is, 
by the maritime laws of all states, precluded 
from doing it, so as to bind the interest of the 
owners without their consent." "The meaning 
of the words, 'place of residence,' ('la demeure 
des proprietaires,') has given occasion to some 
questions in France. With us, I apprehend, 
the whole of England is considered, for this 
purpose, as the residence of an Englishman; 
at least before the commencement of a Toy- 
age."5 Mr. Abbot cites no authority for sup- 
posing, that the whole of England would, for 
this pui-pose, be the residence of an. English- 
man. Nor have I been able to find any ex- 
press authority for it. He gives it as his own 
speculative opinion, and he gives it witli con- 
siderable doubt, for he adds, "at least before 
the commencement of a voyage." In the case 
of Watkinson y. Bernadiston, 2 P. Wms. .367, 
it is said: "But it is ti-ue, that if at sea, 
where no treaty, or contract can be made with 
the owner, the master employs any person to 
do work on the ship, or to new rig, or repair 
the same, this, for necessity and encourage- 
ment of trade, is a lien upon the ship; and, in 
such case, the master, by the maritime law, 
is allowed to hypothecate the ship." These 
words would rather seem to include a port in 
England, into which an English vessel, dam- 
aged dui-ing her voyage, might put for repair. 
Our countryman, IMi*. Livermore, takes the 
same view of the subject with Jlr. Abbot. 

I am inclined to believe, that on this sub- 
ject, the courts of admii-alty in England, 
would proceed according to the general prin- 
ciples of the maritime law. The cases in the 
books, where they have been restrained, by 
prohibition, would seem to justify the in- 
ference, that, if not so resti'ained, they would 
have granted the relief which was sought, 
and in no case that I have seen, has a pro- 
hibition been awarded to a court of ad- 
miralty, proceeding on a bottomry bond, 
given by the master, in a distant English 
port, after the commencement of the voy- 
age. In fact, I can conceive no reason, why 
a master may not, for the success of the 
voyage, hypothecate the vessel to secure a 
debt, cariTing only legal interest, in any 
case where he might bind the owners per- 
sonally: and it has been determined, that 
he may bind them personally by his con- 
tract, for repairs made in England, at a 
port where they do not reside. 

Although it has never been decided affirma- 
tively, that every port in EngMnd is, for this 
purpose, the residence of an English owner, 
it has been decided negatively, that a colonial 
port, or a port in Ii*eland, or a port in Jersey, 
is not a home port. On the same reason, I 
think it would be held, that a port in Scotland, 
is not a home port for an English vessel. That 

6 Abb. Shipp., 151. 



this is the prevailing opinion with legal men 
in England, I infer from the language of Mr. 
Abbot, who says, that he apprehends that 
"the whole of England," not the whole of 
Britain, "is considered for this purpose, as the 
residence of an Englishman." I infer it, too, 
from the general language of other cases, 
and partieiUarly of Wood v. Hamilton [unre- 
ported] which was a ease from Scotland, de- 
cided in the house of lords, and is 'mentioned 
by Abbot. These cases show conclusively, 
that by the law of England, it is not nec- 
essaiy that a vessel should be without tlie 
realm to authorize the master to hypothecate 
her for repairs, or other necessaries, to en- 
able her to prosecute her voyage. The same 
principle, applied to the United States, re- 
quires, I think, that a port in one state should 
not be considered as the place of residence 
of owners, who live in another state. This 
nile of maritime law, originates in the pr?n- 
ciple, that in the absence of the owner, the 
master is, by himself, substituted for himr 
that he is entnisted with the vessel for the 
purpose of perfonning the voyage, and must 
necessarily act for the owner in all cases 
where he is incapable of acting for himself. 
The rale has no connexion with temtory, or 
with jurisdiction. In reason, then, the power 
should exist whenever the necessity exists: 
and where there is no positive law modifying- 
a nile thus originating, it would seem strange 
to insist, that the power of the master to act 
because the owner is absent, should not com- 
mence with his voyage, but should commence 
only on his passing the limits of the nation, 
however wide, or however narrow, those hm- 
its might be. It would be strange, if a ves- 
sel belonging to Eastport, might be hypoth- 
ecated by the master hi the port of St. An- 
drews, because the owner was absent, and 
yet could not be hypothecated at New Or- 
leans, St. liOuis, or the mouth of the Columbia, e- 
The reason of the case, then, concurs with 
the practise of maritime nations, in declaring 
that the owner cannot be considered as pres- 
ent in every port belonging to the nation, but 
that some subdivisional line, as the districts 
in France, must be taken, on passing which, 
the power of the master commences. If every 
poxt, except that in which the o^mier- actually 
resides, be not for this puipose, a foreign port. 



8 In the case of The General Smith (4 Wheat. 
[17 U, S.] 438; 4 Con. Rep. Sup. Ct. U. S. 593> 
Mr. Justice Story said, that where repairs 
have been made, or necessaries have been fur- 
nished to a foreign ship, or to a ship in a port 
of the state to which she does not belong, the 
general maritime law, following the civil law, 
gives the party a lien on the ship itself for hi& 
security; and he may well maintain a sint in 
rem, in the admiralty, to enforce his right. 
But, in respect to repairs and necessaries, in 
the port or state to which the ship belongs, 
(which was the case before the court), lie case 
is governed altogether by the municipal law 
of the state; and no lien is implied, unless it 
is recognized by that law. This last proposi- 
tion is also laid down by Hopkins, J., in the 
case of Harper v. New Brig [Case No. 6090J. 
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I perceive no rule more proper in this coun- 
try, no rule better adapted to our situation, 
and to tlie reason of tlie thing, than to say, 
that the power of the master to hypothecate, 
exists in every port out of the state hi which 
the owner resides, where he has no agent. I 
am, therefore, of opinion, that a vessel be- 
longing to the port of Richmond in Virghiia, 
may he hypothecated in the port of New York 
by tiie master, for necessary repairs, if the 
owner have no agent in New York. This pow- 
er is unquestionably limited by the necessity 
in which it originates. The money for which 
the bond is taken must be advanced on the 
faith of the bottom, and must be necessary 
to enable the vessel to prosecute her voyage. ? 
Both these circumstances are proved in this 
case, if the witness is to be believed. I do not 
think myself at liberty to discredit him. His 
character is unimpeaehed, and I do not see 
any intrinsic impossibility in his statement. 
He might know all that he asserts himself to 
loiow. I cannot resist the suspicion, that 
these expenses were too considerable, and 
that the master has not been faithful to his 
owner. But this case presents no testimony, 
which will- authorize a court to indulge this 
suspicion. There is no testimony, whatever, 
which questions any one item of the account 
on which the hypothecation was made, and 
every item of that account is proved. 

It has been argued, that the owner might 
have had an agent in New York. I should 
rather think, that negative proof, on this 
point, ought not to be required from the per- 
son who advances the money; but if it ought, 
Mr. Selden's letter of the 24th of Februaiy, 
states expressly that he had no agent there, s 
It is said, that the vessel remained in New 
York long enough to. have consulted the own- 
er. The time of her arrival is not mentioned. 
The first advance was made on the 10th of 
Februaiy, and the instrument of hypotheca- 
tion is dated on the 17th. The evidence is, 
that the advance was made on a conti-act of 
hjrpothecation, and this is supported by Mr. 
Selden's letter of the 24th, in whieii he ac- 
knowledges a letter of the 16th, giving notice 
of the fact. That letter, too, contains an ex- 
press assumpsit of the debt. 

I do not perceive any just objection, in law, 
to the account, and as the proof establishes 
both the necessity of the repairs, and the fact 
that the advance was made on the credit of 
the bottom, the judgment must be affirmed 
with costs. 
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SELF T. JENKINS. 

[1 Hughes, 23; 1 1 Am. Law T. Rep. (N. S.) 
368; 71 N. C. 578; 6 Chi. Leg. News, 397.] 

Circuit Court, E. D. North Carolina. June 18, 
' 1874. 

States — Moxet in Tueasuuy Devoted to Par- 
tioulau pukpose— mlsapplioatlox — 
CuEuiTOJi — Masdamps. 
Where money in a state treasury devoted by 
the state constitution to the payment of a partic- 
ular indebtedness has been applied by direction 
of the state legislature to another purpose, and, 
afterwards, money comes into the state treas- 
wvy which a public creditor, who was entitled 
to the money first unapplied, seeks to have paid 
to himself in discharge of his claim: Held, that 
although a court of chancery might properly have 
enjoined the state treasurer from the original mis- 
application, on bill filed in time, yet that it has 
no power, after the misapplication, to restrain 
the state treasurer from applying to the general 
purposes of the state subsequently received 
moneys, not especially dedicated by law, nor 
to compel the treasurer by mandamus to substi- 
tute such general funds for the moneys already 
improperly paid. 

In equity. 

WAITE, Circuit Justice. Article 5, § o, 
of the constitution of North Carolina is in 
these words: "Until the bonds of the state 
shall be at i>ar the general assembly shall 
have no power to contract any new debt 
or pecuniaiy obligation in behalf of the 
state, except to supply a casual deficit, or 
for suppressing invasion or insurrection, un- 
less it shall in the same bill levy a special 
tax to pay the interest annually. And the 
general assembly shall have no power to 
give or lend the credit of the state in aid 
of any person, association, or corporation, 
except to aid in the completion of such rail- 
roads as may be unfinished at the time of 
the adoption of this constitution, or in which 
the state has a direct pecuniary interest, 
unless the subject be submitted to a direct 
YOte of the people of the state, and be ap- 
proved by a majority of those who shall 
vote thereon." 

Article 5, § 8, is in these words: "Every 
act of the general assembly levying a tax 
shall state the special object to which it is 
to be applied, and it shall be applied to no 
other purposes." 

The Wilmington, Charlotte and Ruther- 
ford Railroad Company was incorporated in 
1855, to construct a railroad from Wilming- 
ton to Rutherford. This railroad was un- 
finished at the time of the adoption of the 
constitution. By an act of the general as- 
sembly, passed on the 29th January, 1869, 
the capital stock of this company was in- 
creased to seven million dollars, and, in or- 
der to complete the road, the public treas- 
urer was directed to subscribe four millions 
of dollars to the stock. Payment of this 
subscription was to be made in the bonds of 
the state having thirty years to run, the in- 
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terest, at six per cent., being payable semi- 
annually. To provide for the payment of 
the interest and the principal at its maturity, 
the act imposed an annual tax of one-eighth 
of one per cent, upon taxable property of 
the state, to be levied, collected, and paid 
into the treasury as other public taxes. This 
authorized subscription was made, and 
bonds to the amount of $3,000,000 delivered 
to the president of the company in part pay- 
ment thereof. The special tax provided for 
was levied In 1869, and §151,491.13 collected 
therefrom and paid into the treasury. Out 
of this, $29,400 was paid on account of the 
interest accruing upon the bonds; but on 
the 20th of January, 1870, a resolution was 
adopted by the general assembly instructing 
and directing the treasurer not to pay any 
more until authorized by the general assem- 
bly, and he thereupon suspended the pay- 
ment. On the 8th March, 1870, the general 
assembly repealed the act making appropri- 
ations to the railroad company, and directed 
all the bonds in the hands of the president 
to be returned to the treasurer. On the 12th 
of the same month, the general assembly, by 
a law duly enacted, directed the treasurer 
to use $150,000 of the special tax funds, in 
payment of the ordinary expenses of the 
state government, and to pay advances 
theretofore made by the board of education, 
and authorized him to replace the same out 
of the first moneys which might come into 
]iis hands by way of dividends of corpora- 
tions or of taxes theretofore or thereafter 
to be levied. By another act, passed De- 
cember 21st, 1870, he was directed to use 
-?200,000 more of the same funds in pay- 
ment of the ordinary expenses of the state 
government, and the appropriations for the 
charitable and penal institutions, and to 
replace the same from the first moneys paid 
into the state treasury from dividends or 
taxes levied and collected tor general pur- 
poses. In obedience to these directions the 
treasurer used $122,091.13 of the fund col- 
lected to pay interest on these bonds for the 
purposes specified in the acts. On the 20th 
December, 1871, the treasurer Avas forbidden 
by the general assembly to apply any money 
collected under the revenue act of 1871 to 
the repayment of any moneys borrowed un- 
der the act of December, 1870. On the 3d of 
March, 1873, another act was passed, enti- 
tled "An act to raise revenue," and by its 
terms the taxes therein levied were applied 
to defray the expenses of the state govern- 
ment, and to pay the appropriations for 
charitable and penal institutions. A simi- 
lar act, with similar application of the funds 
to be raised, was passed in 1874. 

The plaintiff is the holder of certain of the 
bonds issued to the above-named railroad com- 
pany, on which no interest has been paid, and 
in this bill he asks that the treasurer may be 
restrained from the payment of any moneys 
■out of the treasury of the state, until he has 
replaced the $122,091.13, borrowed by him 



from the special tax fund, applicable to the 
payment of the interest on the bonds issued 
to the said company. The facts are all admit- 
ted by the pleadings, and the simple question 
presented for our deteiinination is whether 
upon such facts the rehef asked for can be 
granted. The use of the special tax fimd to 
pay the general expenses of the state govern- 
ment was in violation of the constitution and 
therefore unlaT\-ful, but the wrong, if any ex- 
ists, has been done. We are not called upon 
to prevent the act, but to relieve against its 
consequences. The first, upon a proper appli- 
cation made in time, we might have done. The 
question now is, whether, upon this applica- 
tion, the latter is within our power. The treas- 
urer is a public officer. His office belongs to 
the executive department of the state. His 
duty is to execute the laws, not to make them. 
He, within his official sphere, carries into ef- 
fect the will of the legislature, and can only do 
what the law permits. The courts will not by 
mandamus compel a public officer to do that 
which the law does not authorize. Neitlier will 
they resti-ain him from doing that which the 
law requires. An tmconstitutional law is no 
law, and the court will, when properly called 
upon, restrain its execution, because it cannot 
authorize action by any one. It is for this rea- 
son that the wrongful application of this money 
might have been prevented. The law directing 
it, being unconstitutional, conferred no au- 
thority upon the treasurer to dp what was re- 
quired. It is quite another thing, however, to 
compel him in his official capacity to substi- 
tute other moneys now in the treasuiy for that 
which he has improperly used. That in sub- 
stance is what we are called upon to do in this 
case. True, the form of the prayer is that the 
treasurer be resti-ained fropa paying out money 
from the treasury, but the real object is to 
compel him to retain in the treasuiy an amount 
equal to that which he has misapplied. This 
requires a refusal by the treasm'er to pay the 
orders di-awn upon him by the proper author- 
ities pursuant to law. He is but the custodian 
of the public money. He has no discretion as 
to its use. It is held to be paid out and ap- 
propriated as the law directs. 

The immediate question for our determina- 
tion, therefore, is not whether the state should 
provide the mejins and require the treasurer 
to replace this fund, but whether it has so 
done. When the order to use the $150,000 was 
made, the treasurer was authorized to replace 
it out of the first money which came into the 
treasury by way of dividends or taxes. When 
that of the $200,000 was ordered, he was au- 
thorized to replace it from dividends and taxes 
for general pui-poses. The revenue act of 1871, 
however, expressly prohibited him from using 
for that purpose any money collected under its 
authority. The acts of 1873 and 1874 do not 
contain any such express prohibition, but they 
each direct that the taxes levied shall be ap- 
phed to defray the expenses of the state gov- 
ernment and to pay appropriations for charita- 
ble and penal institutions. This is the state- 
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luent of the special object to whicli the tax 
is to tie applied, required to be made in evei'y 
-law levying taxes, and the constitution ex- 
pressly prohibits its application to any other. 
AVhile, therefore, the law does not prohibit the 
reimbursement of the special tax fund out of 
the money raised under its authority, the con- 
stitution does. The expenses on account of 
which the money was taken from the fund, 
liave already been paid with the money of the 
state. It is true the money paid ought not to 
have been so used, but it was none the less on 
that account the money of the state. The bond- 
holders might, perhaps, if tlie money still re- 
mained in the ti'easuiy, compel its applica- 
tion to the payment of the interest on their 
bonds, but until so applied it did not become 
their propeiiy, and remains that of the state. 
It is not claimed that there is now any money 
in the treasury, except that which has been 
collected from taxes levied under the revenue 
laws of 1S73 and 1874, and it is clear to our 
minds that there is no existing law which re- 
quires or even authorizes the treasurer to re- 
imburse the special fund from that. The state 
may be under obligation to provide for such 
reimbui-sement, but the state and the treasm'er 
occupy different positions. The state is the 
debtor, and is bound by its pledge of faith to 
provide means and pay its debts. The treas- 
urer is but an agent of the state, bound only 
to pay its debts when required to do so hy a 
valid law. If such a law exists, and he refuses 
to act, a proper court will by mandamus com- 
pel him to perform his duty. If he threatens 
to divert money appropriated for the payment 
of a debt, on proper application he may be re- 
strained. But to authorize interference in ei- 
tlier case, it must clearly appear that he wrong- 
fully refuses to execute a valid law, which 
has iDeen enacted by the legislative department 
for his guidance. The court cannot make laws 
for him. It can only compel him to execute 
swch as have been made. 

As there is therefore no money in the treas- 
ury which the treasurer is authorized or re- 
quired by any existing law to appropriate for 
the reimbursement of the special tax fund, we 
cannot restrain him from paying out the funds 
in his hands until the reimbursement has been 
made. The principal in this case cannot be 
reached through tlie agent now before the 
court The bill is dismissed with costs. 



Case No. IS, 641. 

In re SELIG. 

Tl N. B. R. 186; 1 Bankr. Keg. Supp. 40; 6 
Int. Eev. Eec. 206.] 

District Court, E. D. New York. Nov. 28, 1867. 

Bankkdptcy— Discharge— ExAMisATioN of Bank- 
rupt's Wife — Good Faith. 

Where an assignee, who was also a creditor, 
neglected to make his report on the return day 

1 [Reprinted from 1 N. B. R. 186, by permis- 
sion.] 
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of the order to show cause why bankrupt should 
not be discharged, but subsequently appeared be- 
fore the register and applied for an order for 
examination of bankrupt's wife: Held, that such 
order should be refused, as it did not appear to 
have been made in good faith. • 

[In the matter of Moses Selig, a bankrupt.! 

By DAVID C. WINSLOW^ Register:- 

I, David 0. Winslow, one of the registers 
of said court in bankniptcy, do hereby cer- 
tify, that in the course of the proceedings m 
said cause before me, the following question 
arose pertinent to the said proceedings, ana 
was stated and agreed to by the coimsel lor 
the opposing parties, to wit: George "Wilcox, 
for the assignee, and Benedict & Boardman, 
who appeared for the bankrupt. The usual 
order was made by me for creditors and oth- 
ei'S to show cause before me, on the 18th o"f 
November, at ten a. m., why the bankrupt 
should not be discharged from his debts, and 
for second and third meetings of creditors. 
Notice was served upon Stephen Hyatt, who 
was both a creditor and assignee, by the 
clerk, as appears by his ceitificate. On the 
return day the bankrupt appeai-ed with bis 
attorney, and moved for a certificate to the 
effect that he was entitled to a discharge, 
which was granted upon producing the affida- 
vit of the assignee, per form 35. The as- 
signee had not filed his report, and his at- 
torney, S. A. Underbill, was requested by the 
register and the attorney for the bankrupt to 
call upon him for that return, which he did 
on that day, but the assignee refused to make 
the return. On the 19th an order was maae 
requiring the assignee to make his return to 
show cause before me on the 21st, at one p. 
m. Previous to that hour, but on the same 
day, Mr. George Wilcox, on behalf of the as- 
signee, applied, upon affidavit of the assignee, 
for an order for the examination of the bank- 
rupt's wife, which I then denied, with libeity 
to apply at one p. m., the hour fixed for 
the assignee to make his return or show 
cause. At that hour the assignee renewea 
his motion for an order to examine the bank- 
rupt's wife, and at the same time filed the 
assignee's return as required by law. The 
attorney for the bankrupt objects to the 
granting of the order applied for, upon the 
ground that the application comes too late, 
the time to show cause, and for the second 
and third meetings of creditors, having been 
held on the 18th, and all the bankrupt's pro- 
ceedings having been regular; there being 
no opposition at that time, he would nave 
been entitled to a certificate from the register 
upon which a certificate of discharge would 
have been granted by the court, had the as- 
signee performed his duty, and made his re- 
turn at the proper time. That return not 
having been made, the register could not cer- 
tify that all the proceedings were regular, 
and hence the bankrupt has been delayed in 
obtaining his discharge. 

The bankrupt himself was examined upon 
the application of the assignee on the 22d of 
October last. I refuse to grant the order for 
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the examination of the wife of the banJciiipt 
upon the grounds: (1) Tlie assignee is guilty 
of laches. Had he made his return at the 
proper time, the bankrupt would have ob- 
tained his discharge. The assignee cannot 
take advantage of his own wrong. He had 
actual notice, as a creditor, of the meeting 
referred to, and knew it was his duty as as- 
signee to present his report at that time. Be- 
sides this, he was called upon by his attor- 
ney to make his report, and refused to do so. 
(2) The examination of the wife of the bank- 
rupt is not a matter of right. "She may be 
required to attend before the court for good 
cause shown." Section 26. I do not think 
good cause has been shown; on the contraiT, 
I think the application is not made in good 
faith, but for the purpose of delaying the 
bankrapt in obtaining his discharge, to which 
he is clearly entitled as the matter now 
stands. He makes no excuse whatever for 
not making his return at the proper time, nor 
for not making tliis application at an earlier 
date. The affidavit upon which the applica- 
tion is made does not state a solitary fact, 
nothing but suspicion and belief. It must be 
borne in mind that the applicant is a creditor 
as well as assignee, and his zeal may not be 
altogether official. And the said parties re- 
quested that the same should be certified to 
the judge for his opinion thereon. 
Dated at Brooklyn, November 22, 1867, 

BENEDICT, District Judge. The decision 
of the register not to grant an order for the 
examination of the wife of the bankrupt up- 
on the ground that the application was not 
made in good faith, but merely for delay, is 
confirmed. 



Case No. 1S,64S. 

SELIGMAN V. OHARLOTTBSVILLB NAT. 
BANK. 

[3 Hughes. 64:7; 25 Int. Rev. Rec. 385; 9 Re- 
porter, 72: 2 Nat. Bank Cas. (Browne) 
195: 1 Wkly. Jur. 584; 21 Alb. Law J. 
196.] 1 

Circuit Court, TV. D. Virginia. Oct. Term, 1879. 

Baxks— Nationat. — Guarantee op Credit. 

1, A national bank, upon the deposit of col- 
lateral security with it, has no power to guar- 
antee the obligation of the person making such 
deposit. 

[Cited in brief in Ellerbe v. National Exch. 
Bank of Kansas City, 109 Mo. 445, 19 S. 
W. 241.] 

2. A national bank may lend money on person- 
al security, hut not on its credit. 

In covenant. 

"W. J. Robertson and R. G. H. Kean, for 
plaintiffs. 

1. The true construction of the transaction, 
upon the face of the papers set out in the 



declaration, is that the proceeds of the letter 
of credit were to go into the hands of the 
bank, and were to be used when so realized 
in discounting from time to time, as realized, 
so much of the "good business paper" hy- 
pothecated by the Flanagans. 

2. In this (the tme) view of the transaction, 
the question resolves itself into the inquiry 
whether a national bank can borrow money? 
. 3. It seems to be conceded (as it must he) 
that, under certain circumstances, a national 
bank can borrow money, e. g., to meet a 
pressing liability. If so, who is to judge of the 



emergency ; 



Obviously, the lender cannot; 



1 [Reported by Hon. Robert "W. Hughes. Dis- 
trict Judge, and here reprinted by permission. 
9 Reporter, 72, and 21 Alb. Law J. 196, con- 
tain only partial reports.] 



therefore tlie question of illegality can only 
arise between stockholders and officers. 

4. If a national bank can borrow money for 
legitimate banking purposes this transaction 
will be sustained, being, in legal effect, a mere 
method of securing a loan, the proceeds of 
which were to be used in discounting "busi- 
ness paper." 

5. The subsequent insolvency of the bank and 
of B. Or Flanagan & Son in no way affect the 
legal questions. The receiver stands where 
the bank would if it had not failed. "Woods, 
J., in Casey v. La Societe de Credit Mobilier 
[Case No. 2,496]. 

6. The later view, in England and the 
United States, frowns on the defense of ultra 
vires, as applied to executed contracts, even 
when the contract is such as, upon a nice con- 
struction, would be regarded as beyond tlie 
corporate objects. See cases cited in printed 
note in Slaughter v. City of Lynchburg; also, 
Kiche V. Ashbury Railway Carriage & Iron Co., 
L. It. 9 Exoh. 244 [L. R. 7 H. L. 653], arti- 
cle on '■Ultra Vires," January 4. 1S7S; Hough- 
ton V. Fir.'^t Nat. Bank of EUihorn, 26 Wis. 
663; Bushnell v. Chautauqua County Nat. 
Bank, 10 Humph. 378, Thomp. Nat. Bank Cas. 
794; Whitney Arms v. Barlow, 63 N. Y. 62; 
Bissell V. Michigan, S. & N. I. R. Co., 22 N. 
Y. (8 Smith) 258; and Parish v. Wheeler, Id. 
494; First Nat, Bank of Charlotte v. National 
Exch. Bank, 92 U. S. 122, Thomp. Nat. Bank 
Cas. 124; Town of Coloma v. Eaves, 92 U. 
S. 484; Commissionei-s of Douglas County v. 
Bolles, 94 U. S. 104; cases cited in the fore- 
going. 

7. When the act complained of has been 
executed and the creditor has parted with 
his money on the faith of what the corpora- 
tion has promised, only a substantial adher- 
ence to the pui-pose of its creation is required 
to bind it, although the act might be one 
which, if executory, it might be restrained 
from engaging ip. Coleridge, J., in Eastern 
Co. R. Co. V. Hawkes, 35 Eng. Law & Eq. 
29; Comstock, 0. J., in Eissell v. Michigan, S. 

2 See National Bank of Commerce v. National 
Bank of Missouri, Append. Fed. Cas.; also, 
Swayne, J., in Merchants' Nat. Bank v. State 
Nat. Bank, 10 Wall [77 U. S.] 604. "If the con- 
tract can be valid under any circumstances, an 
innocent party in such a case has a right to 
presume their existence, and the corporation is 
estopped to deny them." Same case, Thomp. 
Nat. Bank Cas. 55, for above-quoted expression 
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& N. I. R. Co., 22 N. Y. [S Smitli] 258; and Pa- [ 
risli V. Wlieeler, Id. 494. As to executed con- 
tract, Buslinell V. Chautauqua Co. Nat. Bant, 
Thomp. Nat. Bank Cas. 796, 10 Humph. 378. 

8. Nothing: in the Tiew that the nine per 
cent, guaranteed was illegal, because— First. 
The law specifically provides what the penal- 
ties of usury shall be. Second. It was never 
said that the forfeiture of interest should avoid 
the contract. Third. The bank is estopped 
to allege its usury practiced on Flanagan & 
Son as a reason for repudiating its agreement 
with plaintiffs, who are innocent of all usury. 
9 Mass. 1. 

9. To say that a temporary loan made to tide 
over a tight time, and protect customers, is 
an unlawful increase of the capital stock is 
to abuse language. The whole answer is, 
the thing is not ti-ue. 

10. There was nothing wrong or vicious in 
what the plaintiffs did. Theh- bona fides 
is beyond question. This being so, to enable 
the bank to repudiate its engagement, on the 
faith of -which the plaintiffs parted with their 
money, it must appear affirmatively that 
there was no natural and dh'ect connection 
between the arrangement made and the pur- 
pose for which the charter was gi-anted. 

S. V. SouthaU and Duke & Duke, for de- 
fendants. 

1. Coi-porations, created by statute, depend 
lor their powers, and for the mode of exer- 
cising them, on the construction of the stat- 
ute itself. Bank of TJ. S. v. Dandridge, 12 
Wheat. [25 U. S.] 64; Head v. Providence 
Ins. Co., 2 Cranch [6 U. S.] 127; Fowler v. 
Scully, Thomp. Nat. Bank Gas. 855; jMat- 
thews v. Skinker, Id. G49. 

2. A coi-poration can make no conti'act and 
do no act except such as ai-e authorized by 
its charter, either expressly, or as incidental 
to its existence. First Nat. Bank of Lyons 
V. Ocean Nat. Bank, Thomp. Nat. Bank Cas. 
737. "The express grant of the powers men- 
tioned is, on familiar principles, an impUed 
exclusion of all not mentioned." Wiley v. 
First Nat. Bank, Id. 908. 

3. Section 8 of the national banking act 
(13 Stat. 101) defines and limits the powers 
of the banlcs, the powers not granted and not 
necessary to their existence being prohibited. 
Weckler v. Fh-st Nat. Bank of Hagei-stown, 
Thomp. Nat. Bank Cas. 540-542. "Dealing 
in stocks is not expressly prohibited; but 
such a prohibition is impUed from the failure 
to grant the power." First Nat. Bank of 
Charlotte v. National Exch. Bank, 92 U. S. 
128, reported in Thomp. Nat. Bank Cas. 129. 

4. Accommodation indorsement by banks un- 
authorized. Bank of Genesee v.Patchin Bank, 
3 Kern, (13 N. Y.) 309; Farmers' & Mechanics' 
Bank v. Butchers' & Drovers' Bank, 16 N. 
Y. 128, 129; 26 Barb. 23, 568; 30 'Barb. 421; 
1 Daniel, N. Y. Notes, 290, 291; Green's 
Briee, Ulti-a Yures, 121, 122, note. Public 
policy requires that banks should not lend 
their credit, whether compensated for it or 
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not; indeed, compensation but increases the 
evU. If they can guarantee for, or without 
a consideration, then they can guarantee rail- 
road bonds, city bonds, private bonds, and 
all bonds, and their liability becomes illimita- 
ble. 

5. Banks expressly prohibited from guaran- 
teeing or borrowmg. Nat Bank Act, § 5202. 
Not only the shareholders and the depositors 
and the local pubhc, but the United States 
government itself, and the people represented 
by it, are interested in maint^ning the credit 
of the banks; hence the restrictions imposed 
upon them by congress. Farmers' &. Me- 
chanics' Nat. Bank v. Dearing, Thomp. Nat. 
Bank Cas, 117. 

6. A person dealing with a corporation is 
presumed to know the extent of its corporative 
powers. Farmers' & Mechanics' Bank v. 
Butchers' & Drovers' Bank, 16 N. Y. 129, 130; 
[Pearce v. Madison & I.*Il. Co.] 21 How. [88 
tJ. S.l 443; 42 Barb. 488; [Rogers v. Burling- 
ton] 3 Wall. [70 U. S. 669], Hence Seligman 
knew that his transaction was illegal. The 
court may sympathize with Seligman's loss of 
his money, and rigidly enforce his remedy, if 
he has one, against the officers of the bank 
who exceeded then- powers, but that is no 
reason why the money of either innocent de- 
positors or stockholders should be taken to pay 
Seligman. 

7. The Flanagan proposition to the bank, 
the resolution of the board of directors au- 
thorizing the guarantee, and the guarantee 
itself, as set forth in the declaration, import 
a simple guarantee by the bank upon the 
supposed protection of the §35,000 of business 
paper (so called) as collateral security. The 
bank could not "receive" (for pm-poses of 
discount) money arising tmder the Seligman 
conti-act, if said Seligman contract was "used" 
to a cox-responding extent by the Flanagans 
themselves. But suppose it was understood 
all around that the money raised by the Flan- 
agans on the Seligman contract should be 
turned over by them to the bank, provided it 
was returned to the Flanagans, as the pro- 
ceeds of the discovmt of the business paper, 
were not the parties precisely where they would 
have been if the money so raised had remain- 
ed in the Flanagans' hands, and the bank had 
been paid by them 2 per cent, for its guaran- 
tee? And if this could not be done directly, 
it could not be done indirectly. 

8. Seligman's contract did not contemplate 
money being received by either the bank or 
Flanagan & Son, but only credit was to be 
gotten under it. 

9. If the bank was to receive money on the 
Seligman contract, and discount Flanagan & 
Son's paper with it, in consideration of guar- 
antee, then consideration failed, because Selig- 
man furnished the money to Flanagan & Son 
(who used it), and not to the bank. 

10. If the Seligman contract with the bank's 
guarantee is to be treated as a re-discount 
for the bank, then it was a re-discount by 
Seligman & Co. when they knew that the 
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§35,000 of business paper bad not been pre- 
viously discounted by tlie bank, and no bank 
can have paper re-discounted till by discount 
it becomes tbe owner of such paper. And the 
Flanagans, and not the bank, having received 
the avails of the airangemeut, the bank is 
not bound legally or equitably. And if the 
Seligman contract with the guarantee is to 
be treated as Flanagan & Son's note indorsed 
by the bank, and if it was understood that 
Seligman should fm*nish Flanagan & Son the 
money on it, with the further understanding 
that Flanagan & Son should turn it over to 
the bank, to be returned to them by the 
bank as the proceeds of the discount of the 
business paper, then it simply amoimted to a 
lending of the money by Seligman to Flana- 
gan upon the bank's guarantee, which was 
protected by the business papei* as collateral. 
And if this could not be done directly, it 
could not be done indirectly. 

11. The bank had no power to borrow 
money to lend again. 

12. Usurious lending by banks expressly 
prohibited. Seligman rests his case upon 
Flanagan's proposition, which was a usm-ious 
one, and, therefore, illegal, and, being illegal, 
cannot support Seligman's claim. 

13. If a national bank has the power to bor- 
row money, it certainly can be done only to 
meet an eniergencr, for instance, to raise 
money to meet a pressing debt, thus merely 
substituting one creditor for another. But 
no bank, least of all a national bank, can 
borrow money to lend a customer. To do this 
is indirectly to increase the capital stock of 
the bank, which the national banking act 
says cannot be done without the compti-oUer's 
consent. Besides, money borrowed by the 
bank upon the note of its customer, strength- 
ened by its own indorsement, to be lent by 
it to its customer with the knowledge of the 
lender to the bank, amounts simply to a direct 
lending by the creditor to the bank's cus- 
tomer upon his note indorsed for his ac- 
commodation by the bank. It is merely an 
attempted evasion of the prohibition imposed 
upon the bank against indorsement for the 
benefit of a third party. See Leavitt v. 
Blatchford, 5 Barb. 9. 

14. National banks may "make conti-aets," 
but only such conti-acts as the act contem- 
plates, those belonging to legitimate banking 
business of the kind prescribed by the stat- 
ute. 

lo. The guarantee in this case is so extraor- 
dinaiy, that the seal of the corporation is 
annexed to the paper. 

16. It is true that the penalty imposed upon 
a national bank for committing usury does 
not extend to the principal of the debt. But 
it forfeits all the interest, so that the Flana- 
gan proposition legally deprived the bank (if 
there was really to be anything more than a 
pretended discounting under it) of all the 
benefit which the plaintiffs say the bank was 
to get by it, thus leaving the transaction 
without the semblance of consideration, so far 
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as the bank was concerned. And, besides,, 
the penalty, though great or small, is imi)0sed 
because an act forbidden has been done, and 
an act forbidden is illegal, and the Seligmans 
cannot rest their claim upon an act which they 
knew to be illegal, an act prohibited by law, 
and never sanctioned by the shareholders of 
the bank. 

BOND, Circuit Judge. The declaration in, 
this cause sets out that J. & W. Seligman & 
Co., of New York, are bankers; that on tlie 
14th day of May, 1875, B. C. Flanagan it 
Son made a proposition to the Charlottes- 
ville National Bank, in writing, to tliis ef- 
fect; "In consideration of the guarantee of 
a letter of credit to the extent say of (£5,000>- 
five thousand pounds sterling, to be issued 
by J. & W. Seligman & Co., of New York, 
we propose to deposit with the Charlottes- 
ville National Bank business paper to the ex- 
tent of $35,000. For such amounts of said 
letter of credit as we may use, we propose 
the bank shall discount of said paper at 0- 
per cent, a sufficient amount to cover the 
amount used by us, holding the balance as 
collateral security for same; the bank to re- 
ceive the money under the letter of credit 
which is used in the discount aforesaid. It 
is further agreed that we will take the risk, 
as to any fluctuations in gold, so that the 
difference in rate of interest between that 
charged us and that paid by the bank shall 
not be less than at the rate of 2 per cent., 
per annum in favor of the bank, the banlc 
having the benefit of any fluctuations which' 
may increase their profit." 

This proposition was accepted by the bank 
by the following resolution of its board :^ 
"Resolved, that the president and cashier 
be and they are hereby authorized, in ac- 
cordance with the proposition submitted by 
B. C. Flanagan & Son to guarantee to- 
Messrs. J. & "W. Seligman & Co. drafts 
drawn under their letter of credit, in favor 
of B. C. Flanagan & Son, to the extent of 
£5,000 on the deposit with the bank of busi- 
ness paper by Flanagan & Son as collateral 
security to the extent of ¥35.000." 

The plaintiffs aver that in consideration of 
this acceptance of Flanagan & Son's propo- 
sition by the bank, they gave to Flanagan & 
Son a letter of credit for £5,000, as follows: 
"No. 1023. New York, May 25, 1875. Messrs. 
Seligman Bros., London. Sirs: We here- 
with beg to open with you a credit in favor- 
of Messrs. B. C. Flanagan & Son, of Char- 
lottesville, Va., for £5,000, of which they will' 
avail themselves either in their own drafts 
or the drafts of such parties as they may 
accredit with you at four months after sight. 
You will please honor said drafts to the- 
above amount, advising us promptly of ma- 
turity. J. & W. Seligman & Co." 

Flanagan & Son deposited the §35,000 busi- 
ness paper with the bank, and the bank, 
gave its written guarantee to Messrs. J. & 
W. Seligman & Co., as follows: "In consid- 
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eration of one dollar, to us in hand paid, the 
receipt of Tvhicli is hereby acknowledged, 
we guarantee to Messrs. J. & "W. Seligman 
& Co. the prompt and punctual payment of 
all sums and amounts due them under their 
letter of credit No. 1023, for live thousand 
pounds sterling on the part of Messrs. Flan- 
agan & Son, and we hereby hold ourselves 
liable for the prompt and complete payment 
of all amounts that may so become due to 
them, and for the exact fulfilment of all the 
conditions mentioned in the annexed re- 
ceipt: 'New York, May 25, 1875. Bills re- 
ceivable amounthig to ?35,089 ■^^/roo liave 
been deposited with the Charlottesville Na- 
tional Bank by B. C. Flanagan & Son as col- 
lateral security for the within-mentioned 
credit, in accordance with the resolution of 
the board of directors, adopted in full board 
on 14th May, 1875.' " Which guarantee and 
receipt are signed by the president and 
cashier of the bank. And the resolution fur- 
ther shows that Flanagan & Son gave plain- 
tiffs the following receipt: "New York, May 
25, '75. Gentlemen: We have received to- 
day your letter of credit for £5,000 on Lon- 
don in our favor, dated to-day. and in con- 
sideration thereof we hereby agree that 
whenever advised of a draft having been 
drawn under said credit we will receipt 
your draft, or reimburse you upon your not- 
ifying us of the date when due, for the 
amount of said bills, payable in New York, 
twenty-one days before the maturity of the 
bills in London, or their equivalent in cash. 
We will allow you 2 per cent, banker's com- 
mission on the amount of drafts made un- 
der the above credit, together with bill 
stamps, postage, etc., and deposit with you 
the following collateral, which we authorize 
you to dispose of at your discretion, in the 
event of our non-compliance with the above 
terms. We further authorize you to cancel 
this letter of credit at any time to the ex- 
tent it shall not have been acted upon when 
notice of revocation is received by the user, 
B. C. Flanagan & Son." 

Drafts were drawn against the letter ol 
credit, in accordance with the agi'eement, 
w^hich were ultimately paid by plaintiffs, 
Flanagan having failed to accept and pay 
the twenty-one day drafts spoken of in the 
receipt The bank failed and was placed in 
the hands of a receiver by the comptroller 
of the treasury, and the plaintiffs allege that 
it is liable upon its above written guarantee 
for the amount of Flanagan & Son's draft 
remaining unpaid and held by them. 

To this declaration there is a demurrer; 
all errors in pleading are waived, and the 
question presented is, whether, upon the 
facts above set forth, the plaintiffs are en- 
titled to recover. The case is free from 
many difficulties that have arisen in like 
cases. It is not a contest against the corpo- 
ration itself pleading a want of power to 
make a contract from which it has derived 
no benefit, but which caused loss to others, 
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such a defence having been justly held by 
many courts to be as odious as the plea of 
the statute of limitations on the part of aa 
individual debtor; but it is a contest be- 
tween creditors claiming the same fund, 
where each party has the just right to con- 
test the claim of the other in every legal 
manner. Nor is there any question of notice- 
to parties, upon which many decisions in the 
bank cases depend. Here the transaction 
is in writing chiefly, and stands between the- 
original parties to-day as it did the day it 
was made. Under these circumstances we 
are to determine whether or not a national 
bank is authorized by the statute creating 
it to guarantee the paper of a customer for 
his accommodation; for this is the reat 
transaction set forth in the declaration. We 
will admit for the sake of the argument 
what plaintiffs' counsel have urged at bar, 
that a bank may boiTow money to aid its 
customers; but here the bank got no money; 
none of the money procured by the letter of 
credit was to go to it All the bank had to 
expect was the profit it was to make from 
the discount it received from the collaterals 
placed in its hands to secure it from loss by 
reason of the pledge of its credit to plain- 
tiffs. The Flanagans were to give theit 
own drafts to take up those drawn against 
the letter. They agreed what commissions 
the plaintiffs were to charge. The bank 
had nothing to do with the transaction ex- 
cept to see in the event of the failure of the 
Flanagans that the plaintiffs were secure 
against loss. What a national bank is au- 
thorized to do is defined by the statute of 
which it is the creature. The section of the 
statute applicable here is 5130 of the Re- 
vised Statutes. By that section it is author- 
ized to exercise all such powers as are in- 
cidental to banking, by discounting and ne- 
gotiating promissory notes, bills of exchange, 
and other evidences of debt. But certainly 
there is no discounting of promissory notes 
set forth in the declaration. 

The cause of action is the written guaran- 
tee of the bank. To discount a note is to de- 
duct the interest in prsesenti and pay over 
in money the face value of the note to the 
holder. Here the bank parted with no mon- 
ey. To negotiate a promissory note is either 
to buy or sell it, and so with a bill of ex- 
change. Here the bank neither bought nor 
sold any bills of exchange. It agreed to 
guarantee Flanagan's purchase of them from 
plaintiffs. By the same section the bank is 
allowed to lend money upon personal secu- 
rity; but it must be money that it loans, riOt 
its credit. Upon the deposit of the collater- 
als with the defendant by Flanagan, " it 
loaned its credit to him to be used with 
plaintiffs. 

It is alleged, however, that the bank by 
reason of the powers granted to it incidental 
to banking, could enter into this conti-act 
But the incidental powers given are not the 
incidental powers given generally to all 
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banking institutions; but only such as are 
incidental to banks allowed, to do sueli 
things as are prescribed by the statute,— 
such acts as are incidental to discounting 
and negotiating promissory notes and bills 
of exchange, and the loan of money on per- 
sonal security, and the other acts of bank- 
ing mentioned in the statute. "We cannot 
see how this transaction can be brought 
within the powers of the bank granted by 
statute, and the demurrer must be sustained. 



Case INo. IS, 643. 

SELIGMAN V. DAY et al. 

[34 Blatchf. 72; 2 Ban. & A. 467; Merw. Pat. 
Inv. 271.] 1 

Circuit Court, S. D. New York. Dec. 21, 1876. 

Patents— Novelty— CoKSET Clasps. 

The claim of letters patent granted to Phillipp 
Lippmann, September 30th, 1873, for "a corset 
•clasp and cloth attachment," namely, "as a new 
article of manufacture, a covered corset clasp, 
the cloth of which forms a marginal flap or flaps 
along its length, suitable for, and adapted to, be- 
inpf sewn upon the corset, substantially as de- 
scribed, and for use in the place of broken, injured 
or worn out clasps or doth, as herein set forth," 
claims merely the making and selling a part of 
an old and known manufacture as a new way of 
trade, and ia not valid. 

[This was a bill in equity by August Selig- 
man against Joseph Day and Nathan Hy- 
man.] 

John B. Staples, for plaintiff. 
John T. Richards, for defendant. 

JOHNSON, Circuit Judg6. This is a mo- 
tion for an injunction to restrain, pending 
the suit, the infringement by the defendants 
of letters patent No. 143,359, granted to Phil- 
lipp Lippmann, dated September 30th, 1873, 
for "a corset clasp and cloth attachment." 
The patentee claims, "as a new article of 
manufacture, a covered corset clasp, the cloth 
of which forms a marginal flap or flaps along 
its length, suitable for, and adapted to, being 
sewn upon the corset, substantially as de- 
scribed, and for use in the place Of broken, in- 
jured, or worn out clasps or cloth, as herein 
set forth." 

The patent is not sustained by any previous 
adjudication and it is attacked by affidavits 
tending to show that the article which the 
patent describes was In earlier use than the 
time claimed by the patentee as that of his 
invention. "Want of novelty may be made 
out, even conceding that, in a certain sense, 
the use which the patentee makes of the 
article is new. It is shown, that corset clasps 
covered with material similar to that of the 
corsets to which the clasps were to be ap- 
plied, have been long made with flaps by 
which they might be sewn upon the rest of 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge; reprinted in 2 Ban. & A. 467; and 
here republished by permission. JMerw. Pat. Inv. 
271, contains only a partial report.] 



the corset; and that they were so seivn to 
the other parts of the corsets, in order to 
complete them. It is, also, shown that these, 
when worn out, have been frequently, and as 
matter of business, removed and replaced by 
new ones sewn on to the old corsets by means 
of the flaps. These, in a legal sense, are the 
uses to which the patentee contemplates that 
his articles shall be put; but he insists, in- 
asmuch as he manufactures these clasps with 
covers, as a separate article of trade, in as- 
sorted sizes, and applicable by purchasers to 
the making or mending of corsets generally, 
that a quality of patentable novelty is im- 
parted, not exactly to the article itself, but to 
the manufacture of the article. It is the 
thing made that is patentable or not. The 
use made of it is not patentable. The right 
to make the thing involves the right to use 
it, when made, at the pleasure of its owner. 
To make and sell a part of a known thing, 
as a separate article, is not patentable. If 
knife blades had never been made and sold 
separately from their handles, or the handles 
separately from the blades, it would not be 
patentable to introduce either of those manu- 
factures. Upon the affidavits as they stand, 
it appears to me that the plaintifE's claim is 
merely to the making and selling a part of an 
old and known manufacture, as a new way 
of trade, and that this is not, in its nature, 
the subject of a patent. The motion for a 
preliminary injunction must, therefore, be de- 
nied. 
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Case No. 12,644. 

SELLER V. The PACIFIC. 

[Deady, 17; i 1 Or. 409.] 

District Court, D. Oregon. July 17, 1861. 

Carriers of Goods— Limitation of Liability- 
Express Agreement — Negligence of Servants 
— "Received in Good Oiideu" — Suit in Rem— 
Burden of Proof. 

1. In a suit against a common carrier, the libel- 
lant makes a prima facie case by producing the 
receipt of tie carrier — "Received in good order;" 
but these words do not constitute an agi'eement; 
they are a mere admission, and may be explained 
or contradicted by the carrier. 

[Cited in The Live Yankee, Case No. 8,409; 
The Nith. 36 Fed. 87.] 

2. In the national courts tlie rule is, that a 
common carripr may limit his liability by an ex- 
press agreement — so far as the common law 
makes him an insurer — but not for the negligence 
of himself or servants. 

3. Nothing short of an express stipulation will 
constitute such an agreement; it must not de- 
pend upon implication, or inference, or confliet- 

1 [Reported by Hon. Matthew P. Deady, Dis- 
trict Judge, and here reprinted by permission.] 
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ins or doubtful evidence; and mere notice to the 
shipper is not sufficient. 

4. Where the drayman of the shipper, on the 
dellrerv of a package, takes a receipt from the 
freight clerk of the ship for the same, containing 
■the words— "not accountable for contents," this 
■of itself does not constitute such an agreement; 
it is a mere ex parte proposition on the part 
of the carrier after the receipt of the package, 
to which there must he direct and unequivocal 
evidence of the assent of the shipper to exon- 
erate the carrier. 

5. In a suit ii» rem, it is not necessary to 
■charge the defendant as a common carrier, hut the 
rule is otherwise where the suit is in personam; 
but in the former case it must appear from the 
evidence that the ship was employed in the busi- 
ness of a commoi, carrier. 

6. The burden of proof, to show the value of 
goods injured or not delivered, lies upon the ship- 
per. 

In admiralty. 

George H. ■Williams and E. Nugent, for 
libellant. 
Erasmus D. Shattuck, for claimant. 

DEADY, Disti'ict Judge. The libel in this 
-cause vfSLS filed April 22, 1861, and alleges 
that on or about January 25, 1861, the steam- 
ship Pacific— being about to depart from 
the port of San Francisco on a voyage to 
■the port of Portland— received from the libel- 
lant, Moses Seller, in good order, one case 
•containing two looking-glasses, of the value 
•of §450; and that the master of said ship, 
in consideration of certain freight and aver- 
age to be paid by said libellant, agreed to 
■convey said case and its contents to Port- 
land, and there deliver the same to the libel- 
lant in good order. That the said master 
•caused a receipt to be given to said libel- 
lant, whereby it was aclmowledged that the 
said case and contents— marked "M. S.. Port- 
land, looking-glasses"— were received on 
Ijoard said ship "In good order." That the 
said ship shortly afterwards departed on 
said Toyage, and that by the negligence of 
«aid mastet, the mariners and servants under 
his charge, said looking-glasses were so dam- 
4iged as to be wlioPy lost to the libellant, to" 
his damage 9450. The answer of the claim- 
ant, Samuel J. Hensley, filed April 27, al- 
leges substantially, that upon information 
jind belief he denies all the allegations of 
the libel in the manner and form pleaded, 
but admits the receipt of the case; and 
a,vers that the contents of the case were in 
bad order at the time of delivery, and that 
the officers of the ship observed it and re- 
fused to give the drayman who delivered the 
■ease at liie ^harf a receipt as for goods In 
good order, but gave him one containing the 
■words "not accountable for contents." 

From the evidence It appears that a Mr. 
Adler, a short time before the sailing of the 
ship, piu'chased in San Francisco for the 
libellant two large fancy looking-glasses, 
about eight feet in length and three in 
width. That Adler sent the glasses to the 
house of R. A. Swain, a crockery and look- 
ing-glass dealer, to be packed for shipping, 
2lyED.CAS.— 66 



where they were packed in a redwood case 
in good condition, and in a manner well cal- 
. culated to resist the ordinary incidents of a 
.voyage to Portland. That from the house 
of Swain they were taken with ordinary 
care on a spring-dray to the wharf where 
the ship was loading, and that then the case 
was taken fi*om the dray by the drayman 
—Frederick Beeson— with the assistance of 
the freight clerk of the ship— Philips— and 
placed on the wharf alongside the ship. 
Philips then gave the drayman a receipt in 
these words: "Received from A. Frank, in 
good order, on board steamer Pacific, for 
Portland, the following packages, marked 
'M. S., Portland,' one case of looking-glasses; 
not accountable for contents." The A. 
Frank spoken of in the receipt was the boss 
drayman, and Beeson was in his employ. 
At the time of giving the receipt. Philips 
said that he put the words "not accountable 
for contents" on it because the case con- 
tained looking-glasses, saying that was the 
customary way of receipting for such arti- 
cles. The case was in good order at the 
time of the delivery, and also the contents, 
so far as either the drayman or clerk ob- 
sex'ved; and there does not appear to have 
been even a suspicion by them to the con- 
trary. The case laid upon the wharf about 
twenty-four hours, when it was stowed be- 
tween decks. On January 27, the ship sailed 
for Portland, where she arrived after an or- 
dinary Toyage on Sunday morning follow- 
ing. The ease was discharged upon Couch 
& Flander's wharf, and upon turning it over, 
as it was being discharged, a rattling was 
heard inside, as of broken glass. On Mon- 
day morning Miller, the libellant's drayman, 
went to the wharf to get the case, and as 
soon as he got there he beard from some 
one that the glasses were broken. The case 
was standing on end at the time, and the 
wharfinger, Flanders, was delivering freight 
for Philips, who was temporarily absent. 
Miller looked at the case, and observed that 
on one side, about eighteen inches from the 
end, there appeared to have been a sharp 
instrument, or thing like a crow-bar, thrust 
through the boarding of the case, which 
splintered the board inwardly. Upon look- 
ing through the crack or hole in the board, 
he saw that the glass was broken— that 
the pieces were wedge-shaped— and that the 
cracks radiated txom a common centre, as 
if the glass had been struck by some sharp- 
pointed instrument. Miller refused to re- 
ceipt for the case in good order; whereupon 
Flanders proposed that it should be taken 
to the store of the libellant and examined in 
the presence of one of the ship's officers, and 
the damages ascertained. Thereupon the 
case was put upon the dray, when Poole, 
the purser of the ship, came up and said, 
that case should not go until the freight "was 
paid. This was contraiy to the usual cus- 
tom of the ship with well known consignees 
■in Portland, such as the libellant appears to 
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be. The result was that the ease was taken 
by Miller, under the ctirection of Flanders, 
to the warehouse of the wharfinger, where- 
it still remains. The board that had the 
hole made in it was brought into court and 
exhibited. It came into two parts on being 
taken from the case. It appears to have 
been broken by a blow from the outside, and 
upon either side of the opening Is a bruise 
about two inches in length, as if made by 
some hard substance pressing between the 
edges, and stained with that dark iron color 
which iron imparts to fresh wood when 
pressed hard against it. The glass is be- 
tween % and 3/jg of an inch thick. No 
fragments of the ornaments have been ob- 
served among the pieces of glass in the case, 
and there is no evidence that any of the 
inside fastenings used to secure and keep 
the glasses in position, have given way. 

The only witness whose testimony differs 
from this statement of the facts is Burns, the 
first mate. He testifies that he was present 
when the case was brought to the wharf in 
San Francisco, and that he assisted to remove 
it from the dray. That he heard a rattling 
among the contents at the time, and tliat the 
clerk gave the receipt with the words— "not 
accountable for contents"— by his direction, 
because the contents appeared not to be in 
good order. That he superintended the stow- 
ing of the ease, and that it was done careful- 
ly, but that every time it was moved on the 
voyage the contents rattled as if broken. Phil- 
ips and Beeson directly contradicted Bums as 
to what took place upon the delivery of the 
case at the ship. Both were interrogated up- 
on this point directly, and both say in imquali- 
fied terms, that he was not present, and that 
Philips gave the qualified receipt not on ac- 
count of the condition of the package or its 
contents, but because of their kind and qual- 
ity. The receipt supports the statement of the 
clerk and drayman, and directly contradicts 
that of Burns. It does not state that the goods 
are damaged, but the opposite— that they are 
in good order. Philips heard no rattling in the 
ease until it was put on the wharf at Port- 
land, when Burns called his attention to the 
fact. At the time of taking the case on board. 
Philips remembered that Burns called out to 
him and asked what was in it. Burns testi- 
fies that he then replied to Philips that there 
was something i-attiing in the case, but Phil- 
ips testifies that he did not hear it. The case 
was a large one, and seems to have been the 
only one of the kind shipped on that voyage. 
It is hardly credible that if Burns had assisted 
in taking the case off the dray and observed 
the words "looking-glasses" on it, and heard a 
mttling as if the contents were broken or loose 
and on that account dictated an unusual re- 
ceipt against the remonstrance of the dray- 
man, that he would on the next day when .<?"- 
perintending the stowing of the case, with the 
case before him, call out to the freight clerk on 
tlie wharf and ask him w^hat was in it. The 
testimony of Burns must be disregarded as un- 



woithy of credit on account of its Improbabili- 
ty, and because it is directly contradicted by 
that of Philips, Beeson and the receipt. 

The receipt and non-deliveiy of the package 
being admitted, the rule of law is, that the 
libellant makes a prima facie case upon prov- 
ing the receipt of the carrier containing the 
words— "received in good order." It has been 
contended that the claimant cannot contradict 
this admission, but the law is otherwise. The 
words "in good order" in a shipping receipt 
are, like the admission of any fact in any or- 
dinaiy receipt for money, open to explanation 
or contradiction. They do not constitute an 
agreement, although they may be contained in 
one. But the burden of proof in this respect 
is upon the claimant; he must show the facts 
that the goods were not in good order, or he 
is bound by the admission in the receipt. This 
he has utterly failed to do, while on the con- 
trary the libeUant has satisfactorily shown, 
aliunde the receipt, that the package and con- 
tents were in good order when delivered to 
the ship. But it is maintained for the claim- 
ant that the words on the receipt— "not liable 
for contents" — constitute a special agreement 
by which the canier is exempted from all lia- 
bility as an insurer, and only required to ex- 
ercise that ordinary diligence and care whicli 
the law exacts from any ordinary bailee for 
hii-e. 

The question of how far a common carrier 
can limit his common law liability, by special 
agreement with the shipper, has been thorough- 
ly and ably argued by counsel. The authority 
of the courts of New York has been relied ou 
by counsel for the libellant, in support of the 
common law rule, that common carriers are 
insurers — that the law makes them so on 
grounds of public policy— and that any agree- 
ment which diminishes this liability is void as 
contrary to such poUcy, encouraging fiaud and 
production of litigation. While I think that 
any innovation upon the common law rule on 
this subject, will always be the cause of more 
harm than good, yet this court is bound by 
the authority of New Jersey Steam Nav. 
Co. V. Merchants' Bank, 6 How. [47 U. S.l 
34ri. In that case the supreme court held, that 
a common carrier might, by special agreement 
with the shipper, limit his liability as an in- 
surer, but not for the negligence of himself or 
servants. The court also held that "the bur- 
den of proof lies on the carrier" to show such 
an agreement, and that nothing short of an 
express stipulation, by parol or writing, should 
be permitted to dischax'ge him from the duties 
which the law annexed to his employment. 
The exemption from these duties should not 
depend upon implication or inference, founded 
on doubtful or conflicting evidence, but should 
be specific and certain, leaving no room for 
controversy between the parties. 

Tried by this rule, do the words in the 
receipt, taken in connection with the cir- 
cumstances, constitute such an agreement? 
If they do, then, although the case was in 
good order when delivered to the ship, the 
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burden of proof is upon the shipper to show 
that the injury resulted from the negligence 
of the carrier and not from unavoidable ac- 
cident. Under such circumstances, the ship- 
per takes all the risks except those which 
arise from or are ineuiTcd by the want of 
ordinary care and diligence on the part of 
the carrier. No mere notice to the shipper 
of intention on the part of the carrier to 
limit his liability is sufficient to constitute 
such an agreement, or raise the presump- 
tion that the shipper acquiesced in or con- 
sented to the terms of such notice. The ob- 
ligation and liability of an insurer— acts of 
God and the public enemy only excepted— 
are imposed upon the common carrier by 
law, and cannot be avoided by any expres- 
sion of intention on his part so to do, with- 
out the express assent of the shipper to such 
intention. As the court says in the case 
just quoted:— "If any implication is to be 
indulged in from the delivery of goods un- 
der the general notice"— that the carrier 
would not be responsible— "it is as strong 
that the owner intended to insist upon his 
rights, and the duties of the carrier, as it 
is that he assented to their qualification." 
See, also [New Jersey Steam Nav. Co. v. 
Merchants' Bank, 6 How. [47 U. S.] 344],2 
HoUister v. Nowlen, 19 Wend. 234. When 
Philips inserted in the receipt to the dray- 
man the words, "not accountable for con- 
tents," the act amounted to nothing more 
than an ex parte proposition by the carrier 
after the receipt of the goods, and without 
the knowledge or assent of the shipper. The 
drayman Beeson was a mere bailee, for hire, 
to take the package to the wharf and de- 
liver it to those in charge of the ship and 
take a receipt for it. Such employment of 
itself gave him no authority to make any 
contract for the shipper or give his as- 
sent to any proposition on the part of the 
carrier to limit his liability. Then, the evi- 
dence shows that the drayman informed the 
shipper of the terms of the receipt immedi- 
ately, and because the latter did not reclaim 
the case, but allowed it to remain with the 
carrier, it is claimed that he assented to 
the proposition and is bound by it. But 
this would be to establish such an agree- 
ment "by implication and inference" when 
the "implication and inference" is just as 
strong that the shipper intended to insist 
upon his rights and the liability of the car- 
rier. 

Besides, the evidence also shows, that the 
shipper was not merely passive, but that he 
at once expressed his dissatisfaction to the 
drayman in strong terms, with the qualifi- 
cation in the receipt, and that the latter com- 
mimicated this fact to the clerk soon after, 
and while the case was yet on the wharf. 
* As to the custom "not to sign for looking- 
glasses," unless the words "Not responsible 
for. contents" were inserted in the receipt, 

2 [From 1 Or. 409.] 



of which Philips testifies, as a matter-of- 
fact it appears to have depended, so far as 
it had any existence, upon the whim or 
caprice of the person receiving goods at tlie 
time. But if this were otherwise, it makes 
no difference. The law and not such a cus- 
tom ascertains and limits the rights and lia- 
bilities of shippers and common carriei-s. 
Such pretences of custom as this appears to 
be, if allowed to be set up to control or 
modify the law on this subject would place 
it in the power of common carriers to make 
and unmake the law as they chose. 

My conclusion is that the words in the re- 
ceipt— "not accountable for contents" — were 
not assented to by the shipper, and therefore 
under the circumstances do not amount to 
an agreement to limit the common law lia- 
bility of the carrier. This being so and it 
appearing that the articles were "received 
in good order" the burden of proof lies on 
the carrier to show that the injury resulted 
from either the act of God or the public 
enemy. Nothing of this kind is pretended. 
This view of the matter makes it unneces- 
sary to determine, how, as a matter-of-fact, 
the glasses were broken. It is probable that 
either by accident or wantonly some iron 
instrument, as a crow-bar, was thrust 
through the board produced in court, and 
that it passed through the openings in the 
top-mounting of the frame of the glass next 
to that side of the case; without harming 
them, and then struck the plate of the other 
glass near to the base and broke it in frag- 
ments; and that this happened during the 
24 hours that the case was lying on the 
ship's wharf at San Francisco. The glasses 
were packed in the case in a reversed- posi- 
tion so that the lower end of each plate was 
over or under the scroll work which con- 
stituted the top of the frame of the other. 
The case has remained in the possession of 
the ship's agent, and if the claimant or he 
thought it would tend to establish the fact 
that the contents were not in good order 
when received, they might have had an ex- 
amination made of the internal condition 
of the package. 

Upon the argument, a point was made for 
the claimant that the libel did not charge 
that the ship was employed at the date of 
this voyage as a common carrier, and, there- 
fore, it can only be held liable as a private 
carrier. Upon examination of the authori- 
ties and precedents within my reach, I find 
the practice to be, that when the suit is 
in personam, it is necessary to charge the 
defendant in the libel as a common car- 
rier, or he will only be held to the liability 
of a private carrier. Story, Bailm. § 504. 
But when the suit, as in this instance, is in 
rem, the rule seems not to apply, because, 
as I suppose, it would, to say the least, be 
inaccurate to charge an inanimate thing, as 
a ship, which is only a means of transporta- 
tion, as a common carrier. The suit pro- 
ceeds against the ship as such, by reason of 
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tbe peculiar jurisdiction of the admiralty 
court; but to hold her to the responsibility 
of a common earner, it must appear in the 
proof that she was so employed at the time. 
No testimony appears to have been directly 
taken for this purpose, but enough appears 
incidentally in the evidence to establish the 
fact beyond a doubt. 

The only remaining question is the amount 
of the damages. Without determining at 
what port the value of the goods should be 
estimated, I have concluded to take the tes- 
timony of Leopold Greenbury on this point. 
He is the only witness who speaks of the 
value of the glasses who saw them. He 
was the salesman in the house where the 
glasses were packed. Selling looking-glasses 
is his business, and in the market where 
these were shipped. All the rest of the evi- 
dence upon this point is the mere guess- 
work of persons without any special knowl- 
edge of the trade or these particular articles. 
The burden of proof is on the libellant to 
show the value of the goods. The carrier 
is not presumed to have any special knowl- 
edge or means of information on this sub- 
ject. The libellant knows at what price he 
purchased the glasses, and there is no diffi- 
culty in proving it. The testimony of Ad- 
ler, the libellant's agent in purchasing the 
glasses, might have been taken on this point. 
The omission on the part of the libellant 
to do this is calculated to make the im- 
pression that such evidence would not sup- 
port his claim for damages to the amount 
of §450. Greenbury swears that the glasses 
were worth §150 at wholesale and S200 at 
retail in San Francisco— owing somewhat to 
the customer. The mean between these two 
sums, with interest on that amount for six 
mouths at t-^n per centum per annum, gives 
$367 for both glasses. 

Decree, that the libeUant recover of the 
claimant and his sureties §367 and his costs. 



Case 3Sro- 1S,645. 

SELL.EKS V. PANAMA E. CO. 

Circuit Court, S. D. New York. Sept. 23, 1S57. 

New Tktai.— Costs— Weight of Evidence. 

This was an action to recover damages for 
breach of contract. Verdict for plaintifE. Heard 
on motion for new trial. Granted, on the jq-ound 
that the verdict was against the weight of the evi- 
dence. NELSON, Circuit Justice, in disposing 
of the case, said: "It seems to me a proper 
case for the consideration of the jury; but the 
new trial must be on payment of the costs of the 
circuit at which the trial was had, and upon the 
case at the term." 

Jlr. Cutting, for plaintiif. 

Mr. Parter and Mr. Lord, for defendant, 

[NOTE. No opinion can be found in this case. 
The statement of the decision given is from N. 
Y. Times. Dec. 9, 1858.] 
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Case UTo. 12,646. 

SELLON v. REED. 

[5 Biss. 125.] 1 

Circuit Court, N. D. Illinois. May, 1870. 

HCSBASD AXD WlFE — DiVORCE — HOMESTEAD. 

1. The homestead act [12 Stat. 392] should be 
liberally construed, and where a decree of divorce 
gave the custody of a child to the mother, and 
she was then in possession of the homestead, 
ejectment will not lie by the husband to recover 
it. 

[Criticised in Rosholt v. Mehus (N. D.) 57 N. 
W. 785. Cited in Stanton v. Hitchcock, Gi 
Mich. 330, 31 N. W. 401; Sherrid v. South- 
wick, 43 Mich. 519, 5 N. W. 1030. Cited in 
brief in Stahl v. Stahl, 114 111. 377, 2 N. E. 
160.] 

2. During the pendency of a bill for divorce, 
the husband and wife have no power to make an 
arrangement about the property which shall be 
binding, unless embodied in the decree. 

This was an action of ejeetjnent [by Bro- 
die Sellon against Fidelia D. Keed] to x-ecov- 
er the possession of lot 4, block 5, in Galva, 
Henry county, tried before the court without 
a jury. The facts shown by the proofs are 
substantially these: On and for some time 
after October 25, 1867, the premises in ques- 
tion were owned, as of an estate in fee, by 
Elias O. Keed, who occupied the same as his 
homestead, the defendant, Fidelia D. Reed, 
being his wife and residing with him on said 
premises, his family consisting of himself, 
wife and one child, a daughter about eleven 
years old. On the 24th of September, 1868, 
defendant filed her bill in the Heni*y copnty 
circuit court, against said JLlias O. Keed, tor 
a divorce on the charge of adultery. The 
case came on for hearing at the October 
term, and on the 9th of October, 1868, the 
court made its final decree in said cause, di- 
vorcing said Fidelia D. from said Elias O. 
Reed, awarding her the care and custody of 
the child, and ?500 alimony. At the time 
of filing her bill, said defendant was in pos- 
session of the premises, and continues to re- 
main in possession thereof and to occupy the 
same as her home. After the entry of said 
decree of divorce, said Elias O. Reed con- 
veyed the premises to Ira C. Reed, and he 
conveyed the same to the plaintiff. Defend- 
ant claimed a right of possession 'under the 
homestead acts of this state, which was the 
only defense interposed to the title made out 
by the plaintiff. 

BLODGETT, District Judge. I do not find 
the precise question raised by these facts 
to have been decided by the supreme court 
of this state, or of any other state having 
an analogous statute; but, following the 
spirit of the adjudications so far made by* 
the courts of this state, I think the defense 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



[21 Fed. Cas. page 1045] 

set up is maae out by the facts. The prin- 
ciple of those decisions seems to be tliat the 
homestead estate is carved out of the gen- 
eral estate, and vested in the head of the 
family. The wife cannot be divested of her 
homestead right without a deed solemnly ex- 
ecuted and acknowledged by her in the man- 
ner pointed out by the statute. In this case, 
the wife acquired her homestead right in 
the property, and at the time the divorce 
was applied for, was living thereon as her 
home. By the decree of divorce, she is char- 
ged with the custody and ea,re of the child, 
and thus continued as the head of the fam- 
ily. She has done no act to divest herself 
of her right. It is true, the decree allows 
her ?500 aUmony, to be paid by the husband, 
but there is no evidence that the court in- 
tended that in lieu of her homestead right, 
even if a decree would have been efiCective 
for that purpose. 

In the case of Vanzant v. Vanzant, 23 111. 
485, the supreme court of this state says, 
"The intention of this act is manifestly to 
save the homestead for the family. * « ' 
The natural death of the householder would 
not destroy it, nor would his civil death for 
crime. If this was not so, the object of the 
act would be defeated, and the beneficence 
of the legislature of no avail. The wife was 
the meritorious cause of the divorce. The 
children composing the family were commit- 
ted to her care and nurture, and have, in our 
judgment, an undoubted right to occupy the 
homestead. As a home, and as their home, 
it has never been granted away, or the right 
to occupy it released by any one competent 
to release it. The spirit and policy of the 
homestead act seem to demand this conces- 
sion and to regard the complainant, for this 
purpose, as a widow and the head of a fam- 
ily." - 

It is true, that case differed from this in 
many material features, "^^here the wife by 
her bill alleged that she furnished the mon- 
ey for the. purchase of the homestead, and 
the court, by Its decree, awarded it to her. 
But the rule laid down in that case seems 
manifestly to tend to the conclusion I have 
arrived at in this. 

Proof was offered on the trial to show that 
before the divorce was granted, and while 
the bill was pending, a parol arrangement 
was entered into between Reed and his wife 
by which he agreed to pay her $1,000,— ?500 
of which was to be cash and the balance in 
certain notes,— he agreeing not to resist her 
application for divorce, and on receipt of 
that amount she was to give up possession 
of the house. This agreement or stipulation, 
however, was not embodied in the decree, 
and was undoubtedly void, the husband and 
wife having no power to make a contract of 
■ -that nature during the coverture. I do not, 
therefore, deem the legal rights of the de- 
fendant affected by this arrangement or the 
evidence of it 

Judgment for defendant. 



(Case No. 12,647) SBLMA 
Case Wo. IS, 647. 

The SELMA. 

[1 Lowell, 30; i 1 Am. Law Rev. 84.] 

District Court, D. Massachusetts. Dec, 1865. 

Prize— Bight to Share— Vessel within Signal 

DiSTAXOE. 

It is not sufficient, in order to entitle a vessel 
to share in the distribution of a prize, that it was 
within signal distance, and formed part of tiie 
force commanded by the officer who made the 
capture, if its situation was such that it could 
not have rendered any assistance in the actual 
conflict in which the prize was taken. 

[Cited in Re Perry, Case No. 10,999.] 

This" case arose out of the memorable action 
of the 5th of August, 1864, in the Bay of Mo- 
bile. After the ships imder the immediate 
command of Admiral Farragut had succeeded 
in passing Forts Morgan and Gaines, which 
guarded the main ship-channel into the bay, 
they had an obstinate engagement with the 
rebel iron-dad ram, the Tennessee, which re- 
sulted in her surrender; and soon after cap- 
tured, with little or no trouble, the Selma and, 
other vessels, which are the subject of this 
proceeding. The case of the Tennessee was 
sent to another court. Those of our vessels 
which were not adapted to passing the bat- 
teries, were stationed, some of them near the 
main channel, and others in Mississippi Sound, 
about twenty miles distant by water from that 
entrance, but much nearer the bay by way of 
Grant's Pass, had that passage been open; but 
it had been wholly obstructed for the time by 
barriers put there by the rebels. The duties 
of these divisions were to aid the troops in 
landing and besieging the forts, and to pui-sue 
any hostile vessels that might approach their 
stations from without or from within the bay; 
and the first division, besides, was to assist 
any of our ships that might fail to pass the 
batteries, and put back in distress. The ques- 
tion which arose upon this state of facts, was 
whether both or either of these divisions sta- 
tioned outside the bay were entitled to share 
in the captures above mentioned. 

LOWELL, Disti-ict Judge. Upon this new 
and difficult question, I have thought proper, 
in the absence of full reports of most of the 
cases in our own courts upon analogous points, 
to seek for Kght, not only in such of them as 
have come to my knowledge, but also in the 
judgments of the prize com'ts in England, 
where questions of joint eaptm-e have been 
much considered. 

By the English law, as applied to ordinary 
cases of prize, the term captors, or more strict- 
ly takers, includes not o'nly those who actually 
make a prize, but also all who are associated 
in the taking. The association may be casual, 
as where several vessels happen to join in a 
cliase, or to be in sight of a capture; or it 
may be more permanent, and imposed by su- 
perior command, as where several vessels are 

1 [Reported by Hon. John Lowell, LL. J>., 
District Judge, and here reprinted by permis- 
sion.] 
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engaged in a blockade or other enterprise tn 
common. In the formei- case, there is by the 
English law a presumption of fact, that all 
king's ships in sight, during the chase or at 
the time of the capture, did by their presence 
eucoui-age the friend and discourage the ene- 
my; and that such was their intent. But, if 
it turn out that they could not have been seen 
by one or other of the belligerents, or that they 
had no intent to aid, but were engaged upon 
some duty or business inconsistent therewith, 
the presumptions are rebutted, and they can- 
not share. The Galen, 2 Dod. 24; The Rattle- 
snake. Id. 32; Im Jlelanie, Id. 125; The For- 
sigheid, 3 C. Rob. Adm. 316; The Lord Mid- 
dleton, 4 C. Rob. Adm. 153. 

In the case of a common enterprise, duly au- 
thorized, it is only necessary to show, that the 
claiming vessel was -one of the associates, and 
that the capture was made by another of them, 
and was within the purpose of the association; 
and, if these facts are shown, the actual posi- 
tion of the claiming vessel at the time of 
<-apture is unimportant. La Henriette, 2 Dod. 
!J8; The Harmonie, 3 0. Rob. Adm. 318; The 
Guilliaume Tell, Edw. Adm. 6; The Naples 
Grant, 2 Dcd. 286. 

In both classes of cases, the association of 
vessels has been looked upon as a sort of com- 
mei'cial adventure or partnership, more or less 
permanent, to which each contributed such 
share of time and effort as chanced to fall 
to him to render, and in the gains of which 
each ought to have his equitable dividend. 
The doctrine is incidentally but well expressed 
by Lord Stowell in the phrase, that, in such 
cases, privity of puipose creates community of 
interest. The Dordrecht, 2 O. Rob. Adm. 64. 

It has often been doubted by eminent English 
judges, whether by this consti'uetion the plain 
language of the statutes, giving prizes to the 
takers, had not been unwarrantably extended. 
And it is a singular fact, that the word takers, 
in another part of the acts, has received from 
the courts a totally different interpretation. 
The English prize acts have usually contained 
a provision for giving head-money, or a rewjird 
reckoned according to the number of persons 
on board the hostile vessel, to tlie takers of any 
ship of war. In cases arising under this part 
of the statutes, it is held that the object of the 
legislature was to encourage personal gallantry 
and exertion, and constructive captoi-s are, as 
a general rule, excluded from sharing in this 
bounty; although, under the same statutes 
and concerning the same vessel, they may 
come in as takers of the prize itself. Accord- 
ingly, it has been decided that joining in a 
chase, or being in sight of a capture, i-aises no 
presumption of a joint taking, so far as head- 
money is concerned; but it is for the claim- 
ing vessel to show, that the surrender was in 
fact partly due to her presence or co-opei-ation, 
1/ Alert e, 6 C. Rob. Adm. 238; L'Hereule, Id., 
note; La Gloire, Edw. Adm. ^0. And parHa- 
ment afterwards ratified and adopted this dis- 
tinction. 
When our prize acts came under discussion 



in the course of the war, now happily ended, 
the courts with much uniformity gave to the 
word captors a meaning more nearly like that 
established in England for cases of head-money 
than that there followed in ordinary prize 
causes. This course of decision is ably vindi- 
cated by my eminent predecessor, in the case 
of The Cherokee [Case No. 2,640], in 1864. 
His opinion is founded upon the usual and ob- 
vious meaning of the language of the statutes, 
as well as upon their general purpose. And it 
may be added to the reasons given in that 
judgment, that the intent of our law clearly 
is to encourage personal gallantly, enterprise, 
and perseverance, whether apphed to the cap- 
ture of armed or of unarmed vessels. Thus the 
whole net proceeds of a prize are given to the 
captors, when she is of equal or superior force 
to the vessel or vessels making the capture, but 
only one-half where she is of inferior force. 
Again, the head-money which our law gi-ants 
is larger, when the hostile force is equal or 
superior. But no head-money at all is given, 
excepting for hostile vessels of war sunk or de- 
stroyed; and, when due, it is to be distributed 
like prize-money: showing that the grant is 
intended as a substitute for the prize itself. 
St. 1864, c. 174, §§ 10, 11; 13 Stat. 300. 

The principle of distiibution, therefore, Is 
not varied by any difference in the character 
of the prize; and our courts, as I have said, 
have adopted the nan-ower and more obvious 
of the constructions which the English tri- 
bunals have applied to the subject; and have 
held that neither a whole fleet, engaged in 
the closest association known to the IDngiish 
law, that of an authorized blockade, nor such 
parts of that fleet as may by ordei-s, general 
or special (for such orders may always be 
presumed), give chase to a vessel violating 
the blockade, are entitled to be considered as 
constructive captors; but only those which 
fulfil the statute definition by being within 
signal distance of the actual captor at the 
time of the capture. That the government 
and the navy have acquiesced in this view is 
shown by their action in their several spheres 
of duty, and by the fact that no appeal has 
been taken from any of these decisions to 
the supreme court. And, since these judg- 
ments were promulgated, congress has amend- 
ed the law in other particulai-s, and has re- 
stricted rather than enlarj,-ed the class of 
constructive captoi-s by adding to the former 
requirement— that the vessels claimmg as 
such captors should be within signal distance 
—the further qualification that they shoum 
be "under circumstances, and in such conai- 
tion, as to be able to render effective aia if 
required." St. 1864, e. 174, § 10. It may 
therefore be taken as the policy of our gov- 
ernment. In all its departments, to consti-ue 
these.1 statutes in the general sense above in- 
dicated. 

In the present case, it is m proof that an 
the vessels were within signal distance of an 
the others. But the vessels outside the bay 
were not so situated as to give effective aid 
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In the naval engagement, vrhlcli took place 
w'liolls -within, l>eeause they coiad not pass 
the forts and other obstructions which guard- 
■ed tjie channels- The case, therefore, stands 
upon the same footing as it would had the 
capture been made out of the sight of these 
vessels. And the question is, whether the 
dissociation was such between all the vessels, 
that those now claiming can be considered 
actual captoi-s. And I am of opinion that 
they are not to be so held. 

I am far from saying, that, in a general 
naval combat, the part which each vessel 
■talces is to be scrutinized by the court, and 
l>ai'ticular rewards to be meted out, where 
the oveiTvhelming presumption is, and always 
must be, that all have done the duty assign- 
ed them; not even if that duty should hap- 
pen to be only to stand and wait. iJut in 
this case, upon a careful examination of tne 
candid and wholly impartial testimony of the 
distinguished commander of the fleet, I am 
not satisfied that the disposition made of the 
vessels, which were stationed outside tne 
bay, was made with, a view to the naval en- 
gagement It seems rather to have been 
forced upon him by the fact that they could 
not take part in that engagement. 

In the only American case which 1 have 
seen reported that touches this question, 
Judge Sprague decided that a vessel within 
sight and easy signal distance of the com- 
batants, and ready and willing to afford aid 
to her own side, was not to be counted as 
one of the actual takers, in estimating wheth- 
er the force was superior or inferior, if she 
was under orders not to join in the action 
without a special signal to that effect; though 
•slie was held entitled to share in the prize- 
money. The Atlanta [Case No. 619]. 

Suppose it had happened in the case now 
before me, as once occurred on the Mississip- 
pi under the same great captain, that omy a 
small number of vessels had made good the 
passage of the forts; and that they had 
found themselves only equal or inferior m 
force to the enemy within, and had then suc- 
ceeded by their skill and gallantry in mail- 
ing tliis captiure. It would be impossible, I 
think, under the ease of The Atlanta Lsupraj, 
or on principle, to hold that the vessels out- 
side were actual takers, and to reduce the 
<;redit and reward of the conquerors to tne 
level of a capture by superior force. And it 
will not be easy under our law to define ac- 
tual captors in such a way as not to require 
of them at least the qualifications of position 
and power to do service which the statute 
peremptorily imposes on constructive takers. 
So far for the naval contest. But it is said 
that the claiming vessels performed impor- 
tant service, in conjunction with the army, in 
the capture of the forts; and that -nnithout 
this capture the prizes might never have been 
brought off in safety. This service was 
bighly important, especially in its effect on the 
geueitil fortunes of the campaign; but it is 
too remote to entitle the vessels or the army 
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to be considered as actual takers of these 
prizes. Whether they could have been 
brought off or not, it is now impossib'ie to 
say, though it may be inferred with some 
probability, that, being iron-clad, our neet, 
which fully commanded the bay, could nave 
run them out at some convenient season, or 
could have held them even to the end of the 
war. The naval capture, however, which 
was in no sense a surrender' to conjoint 
forces, must stand upon its own merits, and 
be considered to have been complete when 
the last flag was struck; and subsequent aid, 
not directly in the nature of a salvage serv- 
ice, cannot confer a title by relation which 
did not arise out of the facts of the original 
taking. 

The decree will therefore be for those ves- 
sels only that passed the forts. The case of 
The Tecumseh [3 "W. Rob. Adm. 146}, creates 
no difficulty, because she was destroyed Dy a 
torpedo while gallantly leading the way to- 
wards the enemy's vessels, and after havmg 
successfully passed the direct line of the land 
batteries. 

I have considered this question with the 
more care, and arrived at its solution with 
the greater diffidence, because it is opposed to 
that of my friend the learned judge of the 
district court of the United States for Loui- 
siana, by whom the proceeds of the ram Ten- 
nessee were distributed to the whole fleet. 
I have some reason to suppose that his de- 
cision, which has not been reported, was 
founded upon the apparent and attractive 
equity upon which the English eases of asso- 
ciated action' have been put. But, while ac- 
knowledging the force of this consideration, 
I am constrained to believe that the stricter 
construction which I have given to the stat-i 
ute is more consistent with its language and 
intent, as well as with the judgments hereto- 
fore rendered upon it. 

Neither class of captors was represented Dy 
counsel in the case before me; but I have 
had the benefit of a full and impartial state- 
ment of the facts, and analysis of the law, 
by the learned district attorney (Hon. R. H. 
Dana, Jr.), whose position and tastes have 
led him to give the subject of prize much 
thought and -study. 



Case Wo. IS, 648. 

SEDMAN et al. v. DUN. 

ri3 Leg. Int. 321; 10 West. Law J. 4S9; 1 
Quart. Law J. 251; 29 Hunt, Mer. Mag. 586.] 

Circuit Court, E. D. Yirginia. 1836. 

Payment— Sending Moset by Mail— Usage. 

FEnclosing money in a letter, and depositing 
the same in a post-office, for the purpose of pay- 
ing a debt, is a payment, though it never reaches 
the creditor, if, from his letters demanding pay- 
ment, taken in connection with an alleged usage 
of making re^iittances in this manner from the 
region of the debtor's residence, the debtor had 
reasonable grounds to believe that the creditor ex- 
pected the remittance to be made by sendmg mon- 
ey through the mail.] 
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The plaintiffs in this suit, Selman & Son, 
■were merchants in Baltimore, and the defend- 
ant, Dun, resident in Essex Co., Va. In the 
eoui-se of trade, the defendant gave to the 
plaintiffs his note for the sum of §699.47, 
payable at the Fai-mers' Bank of Virginia, at 
Richmond, on the 1st day of May, 1850. Be- 
fore the note became due the defendant, Dun, 
went to Baltimore and requested the plain- 
tiffs, -who had sent the note to Richmond for 
collection, to withdraw it and hold it at Bal- 
timore, as he did not know whether he would 
be able to take it all up at the time it fell 
due. The plaintiffs accordingly withdrew the 
note from the bank at Richmond and held 
it in Baltimore. On the 22d of April, 1850, 
the plaintiffs wrote to the defendant that they 
had withdrawn his note as requested, that 
they had it in Baltimore and requesting him 
to remit the money to take' it up. On the 
20th of May, they again wrote to him, re- 
questing him to attend to the matter. On the 
27th of Jlay, Dun replied that he had re- 
ceived but one (the last) letter, that he called 
at the banlc in Richmond on the 3d of May 
and found no such note there, and requesting 
to know where the note was, and at what 
point payment was expected. In reply, the 
plaintiffs wrote that they held the note in 
Baltimore, adding, "If you will forward us 
the amount, we will send you the note." On 
the 24th of June, the defendant mquired by 
letter, of the plaintiffs, why 'they had not re- 
turned him the note, as he had forwarded the 
money according to request, and urging them 
to do so. The facts agi-eed by the counsel 
for both plaintiffs and defendant were: 
"That about the 7th of June, the sum of $700 
was enclosed in a letter to the plaintiffs, and 
sent to Baltimore by mail to their address. 
That the usage and custom for persons in Es- 
sex county, purehasei-s and others, dealing 
with merchants in Baltimore and other North- 
ern merchants was general, when they sent 
money to make payments, to send it by mail 
to such Northern merchants, and was known 
generally to such merchants in Baltimore and 
other places. That the $700 was sent after 
the receipt of Selman's letter of 30th May, 
directing the defendant to forward the amount, 
and, as Dun supposed, in pursuance and for 
the purpose of complying with that letter. 
That Dun borroAved the money for the pur- 
pose of bringing it down to Richmond to take 
up the note due the plaintiffs, and did bring 
it to Richmond for that purpose. That Essex 
county, where Dun resides, is about 43 miles 
from Richmond, 56 miles from Fredericks- 
burg, and farther still from Norfolk, and 
these are the nearest points at which bank- 
drafts could be obtained, and that this was 
known to the plaintiffs." It was proved by 
the plaintiffs, that they never took the risk 
of remittances by mail from their customers 
upon themselves, that they never received the 
money or the letter containing it, that im- 
mediately upon the receipt of Dun's letter 
informing tliem that he had sent the money 



by mail, they made diligent Investigation and 
search, but that neither they nor the officei-s 
of the post-office department could get any 
clue to it, and that upon the receipt of Dun's 
letter, they immediately sent a messenger to 
him demanding the payment of the note. 

Griswold & Claiborne, for plaintiffs. 
Patton & Fatten, for defendant 

TANEY, Circuit Justice (charging jury). 
1. If the letters of the plaintiffs to the de- 
fendant, urging the payment of the note, gave 
him reasonable gi-ounds to believe that they 
desu-ed and expected the money to be remit- 
ted to them by mail, he was authorized to 
make the remittance in that manner, at the 
risk of the plaintiffs. 

2. It IS for the jury to determine whether 
the language of the plamtiffs' letter gave to- 
the defendant such reasonable ground of be- 
lief; and in forming their judgment, they are 
to take into consideration the whole corre- 
spondence and intercourse between the parties 
and the usages of trade in this respect, be- 
tween the distiict or county in which the de- 
fendant resided, and the city of Baltimore, as 
well as the parol evidence offered by the re- 
spective pailies. 

3. And if upon the whole evidence, they 
find that the letters of the plaintiffs were suf- 
ficient to create such belief in the mind of a 
man of business and competent capacity, and 
that they did ci-eate that belief in the mind 
of the defendant, then the deposit of the letter 
enclosing the money, in good faith, in a post- 
office, through which correspondence was usu- 
ally at that time carried on from his neighbor- 
hood to the city of Baltimore (the letter being 
sealed and properly directed), was payment of 
the note, although, from the fraud or negli- 
gence of the officei-s of the government, the 
money may- never have reached the hands of 
the plaintiffs. 



SELMA. MARION & M. R. CO. (BLACK- 
BURN v.). See Case No. 1,467. 



Case I^o. IS, 649. 

The SELT. 

[3 Biss. 344; i 17 Int. Rev. Ree. 22; 5 Chi. 
Leg. News. 109.] 

District Court, E. D. Wisconsin. Oct. Term, 
1872. 

Maritime Liens— Repaiks— Home Port — Wno 
jiAT Appear as Claimant— Admikalty Rulks. 

1. Under the twelfth rule in admiralty, as 
amended by the supreme court at the December 
term. 1871, a libel can be maintained for repaii-s 
and supplies furnished to a domestic vessel at the 
home port. 

[Cited in Whittaker v. The J. A. Travis, Case 
No. 17,599.] 

2. Obiter, the hen would only attach at the date 
of seizme. 



1 [Reported by Jcsiah H. Bissell, Esq., and 
here reprinted by permission.! 
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3. In the absence of the owner, a mortgagee 
may be permitted to appear as claimant, 

4. The alteration of rule 12 -was intended to 
place contracts for repairs and supplies for all 
vessels on an equality as to proceedmg m ad- 
miralty, not to abrogate the distinction between 
a domestic contract ~and a maritime hen. Ihe 
alteration applies to the character of tiie process 
to he used, not to the question of Durisdiction. 

rCited in Whittaker v. The J. A. Travis, Case 
No. 17,599.] 

5. The rules established by the supreme court 
are rules of practice, not of decision. 

rCited in The H. E. Willard, 53 Fed. 600.] 

In admiralty. 

This was a libel by William H. Wolf and 
Thomas Davidson, sbip-builders and proprie- 
tors of dry docks in the city of aiilwaukee, to 
recover for repairs and supplies furnished dm'- 
ing tlie year 1S72 to the scow Selt, a vessel 
owned in said city. The owner of the vessel 
not appearing, Osuld Torrison, a mortgagee, 
was allowed by the com:t to appear as a 
claimant, and answer the libel. The answer 
alleged tliat the libellants had no maritime 
lien upon the vessel, and no lawful right to 
brmg or maintain their libel, the said vessel 
being owned at the .port of Milwaukee by a 
resident of said city, and that the repairs and 
materials were performed and furnished in said 
city, at the instance and request of the owner 
of the vessel. The respondent fm-ther alleged 
and propounded that one Patrick Hoye, by a 
mortgage dated December 23, 1869, conveyed 
said vessel to him to secure a portion of the 
purchase price of the vessel, and that the mort- 
gage was recorded in the office of the collector 
of customs, in the city of Milwaukee, on the 
24th of the same month, under which mort- 
gage he clauned title to said vessel paramount 
to tlie claim of the libellants. The facts plead- 
ed were not disputed. 

H. H. Markham, for libellants. 
Emmons & Hamilton, for respondent. 

MILLER, District Judge. A maritime hen 
was considered the foundation of proceedings 
in rem when admiralty and maritime jurisdic- 
tion was conferred upon the federal courts. 
Such proceeding was to make perfect a right 
inchoate from the moment the lien attached. 
When a maritime lien existed, a proceeding in 
rem was tlie proper course to cari-y it into ef- 
fect. An act of congress, approved September 
29, 1789, entitied "An act to regulate process 
in the courts of the United States" (1 Stat. 93), 
directed that the forms and modes of proceed- 
ing in causes of admu:alty and maritime juris- 
diction should be according to the course of the 
civil law. By the act of May 8, 1792 (1 Stat. 
275), it is provided, "That the forms of wi-its, 
executions and other process, except their style 
and the forms and modes of proceeding in 
suits in those of common law, shall be the 
.<!ame as are now used in the said courts re- 
spectively, in pursuance of the act entitied 'An 
act to regulate processes in the courts of the 
United States,' in those of equity, and in those 
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of admiralty and maritime jurisdiction, ac- 
cording to the principles, rules and usages 
which belong to courts of equity, and to comts 
of admu'alty, respectively, as contradistinguish- 
ed from, courts of common law, except so far 
as may have been provided for by the act to 
establish the judicial courts of the United 
Slates, subject, however, to such alterations- 
and additions as the said courts respectively 
shall, in their discretion, deem expedient, or to- 
such regulations as the supreme court of the 
United States shaU think proper, from time to 
time, by rule, to prescribe to any cu-cuit or dis- 
trict court concerning the same." 

The power here conferred on the supreme 
court was enlarged by an act of congress, ap- 
proved August 23, 1842. 5 Stat. 517, § 6. 
Pursuant to the authority of these two acts of 
congress, the supreme court of the United 
States at the January term, 1S42, adopted rules 
of practice for the courts of admhralty. One 
of tliese rules is this rule 12. "In all suits by 
material men for supplies or repairs, or other 
necessaries, for a foreign vessel or ship, or for 
a ship in a foreign port, the libellant may pro- 
ceed against the ship and freight in rem, or 
against the master or the owner alone in per- 
sonam. And the like proceeding in rem shall 
apply to cases of domestic ships where, by the 
local law, a lien Is given to material men for 
supplies, repau-s or other necessaries." 

At the December term of the supreme court, 
1858, the said twelfth rule of practice was re- 
pealed, and the following rule was substituted 
in its place: ■ "In all suits by material men for 
supplies or repaii'S, or other necessaries, for a 
foreign ship or for a ship in a foreign port, the 
libellant may proceed against the ship and 
freight in rem, or against the master or owner 
alone in personam. And the like proceeding in 
personam, but not in rem, shall apply to cases 
of domestic ships for supplies, repairs, or other 
necessaries." If this rule had not been repeal- 
ed nor modified, these libellants could not 
maintain this libel in rem. But at the Decem- 
ber term of the supreme court of 1871, the said 
twelfth rule was amended so as to read: "In 
all suits by matei-Ial men for supplies or re- 
pairs, or other necessaries, the libellants may 
proceed against the ship and freight in rem, or 
against the master or owner alone in person- 
am." This libel is brought under this last rule. 
The ninth section of the act to establish the 
judicial courts of the United States (1 Stat. 
73), confers upon the district courts "exclusive 
original cognizance of all civil causes of ad- 
miralty and maritime jmlsdietion." The Eng- 
lish rules, that were supposed to exist at the 
date of the adoption of the constitution of the 
United States, and when the anove mentioned 
act was passed by congress, that the admiralty 
jm-isdiction did not extend beyond tide waters, 
and that proceedings in rem could only be sus- 
tained for the adjudication of a marithne lien, 
have been exploded. The admiralty and mari- 
time jurisdiction granted to the federal gov- 
ernment by the constitution of the United 
States, is not limited to tide waters, but ex- 
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tends to all public navigable lakes and rivers 
where commerce is carried on between different 
states and with foreign nations. The Genesee 
Chief, 32 How. [53 U. S.] 443, and many sub- 
sequent decisions. Liens by bottomry bonds, 
for seamen's wages, salvage service, and for 
supplies or repairs in a foreign port, are sup- 
posed to be founded on eonti-acts upon the 
credit of the vessel, and are distinguished 
from contracts at the home port of the vessel, 
which are contracts on shore on the credit of 
the owner. Conti'aets at the home port for re- 
pairs, suj)plies or the use, or insurance of a 
vessel, are now considered as maritime con- 
tracts cognizable in the admiralty. In the case 
of The Moses Taylor, 4 Wall. [71 U. S.] 411, 
it is announced that the distinguishing and 
cliaracteristie feature in a suit in admiralty is 
tliat the vessel proceeded against is itself seiz- 
ed and impleaded as a defendant, and is judged 
iiud condemned accordingly. And in The Hine 
v. Trevor, Id. 555, and in New England Mutual 
Marine Ins. Co. v. Dunham, 11 Wall. [78 U. 
S.] 1, it is stated that the true criterion, wheth- 
■er contracts are within the admiraltj' and mari- 
time jurisdiction, is their nature and subject- 
matter, as whether they are maritime con- 
tracts having reference to maritime sei'vice, 
maritime transactions, or maritime casualties, 
witliout regard to the place where they are 
made. In view of these principles it was held 
5u this case that the contract of marine insm*- 
tuice is a maritime contract within the admiral- 
ty and maritime jurisdiction, in personam. 

I think it is now settled that these libellants 
■can maintain their libel in rem, for the recov- 
ery of their claim for repairs and supplies. 
The question is not presented in this case 
whether the lien attached at the date of the 
worii done and the supplies furnished, or by 
llie attachment under the monition. My im- 
j)ression at present is that the rule merely ex- 
tends a remedy to a domestic creditor, and that 
his lien attaches by the seizure. 

It is clear that a mortgagee of a vessel has 
no maritime lien, nor remedy in rem, in the 
admiralty courts. The mere mortgage of a 
vessel, other than that "of an hypothecated bot- 
tomi'y, is a contract without any of the char- 
acteristics or attendants of a maritime loan, 
and is entered into by the parties to it with- 
out reference to navigation or perils of the 
sea. The John Jay, 17 How. [3S XJ. S.] 399. 
The record of the mortgage set up in the an- 
swer makes it a legal lien, but not a maritime 
lien. The mortgagee, as such, cannot proceed 
in this court in rem for the condemnation and 
sale of the vessel. After a sale of a vessel un- 
der an admiralty decree, the mortgagee can 
petition the court for payment out of remnants 
and surplus. A legal title passes conditionally 
by the mortgagor to the mortgagee, and it is 
more equitable to pay out of the registi-y the 
surplus of proceeds of sale of a vessel to a 
mortgagee, than to the owner of the equity of 
redemption. The mortgagee was allowed as 
the conditional owner of the vessel, and in the 
absence of the mortgagor, to appear and set 



up his mortgage, and claim that it is a legal 
lien on this vessel, prior in date to the attach- 
ment under the libellants' monition, and also 
prior to their contract propounded in their li- 
bel. 

The state law provides for a liai for supplies 
and repairs upon boats and vessels used in 
navigating the watei-s of the state, and au- 
thorizes proceedings in rem against said boats 
and vessels. Whether this law has any valid- 
ity as authority for such proceedings in the 
state couits, I need not decide. Since the cas- 
es of The Belfast, 7 Wall. [74 U. S.] 624, The 
Moses Taylor [supra], and The Hine v. Trevor 
[supra], it is nugatoiy as authority for such 
proceeding in this court. The states can nei- 
ther enlarge nor limit tlie admiralty and mari- 
time jurisdiction of the federal courts. The 
constitutionand laws of the United States nec- 
essarily conferred exclusive admiralty and 
maritime jiu'isdiction upon the federal courts 
for the protection of eonamerce and for the 
preservation of amicable commercial relations 
with foreign nations. This vessel is libelled as 
a national enrolled and licensed vessel used in 
navigating the lakes, and is not within the 
scope of the state law. 

The libellants might have proceeded in the 
state court against the owner of the vessel, or 
in this court, in personam, and before tlie 
modifieation of the rule, they would have had 
to make choice of these remedies. 

A sale of the vessel imder an execution 
against the owner, issued from either of the 
coui-ts, might not distm-b the mortgagee's in- 
terest. The modification or alteration of rule 
12 was no doubt intended to place conti-acts 
for repaii-s and supplies for all ships and ves- 
sels on an equality as to proceeding in the ad- 
miralty, whether foreign' or domestic. All dis- 
tinction in regard to proceeding in rem is abol- 
ished; but I do not suppose it was intended 
by the supreme court to abrogate the distinc- 
tion between a domestic contract for supplies 
and repairs and a maritime lien upon a for- 
eign vessel. The alteration of the rule, in my 
opinion, applies to the character of the process 
to be used, and has no relation to the 'ques- 
tion of jurisdiction. The rules established or 
altered by the supreme court, under legisla- 
tive authority, are not rules of decision, but 
are merely rules of practice, prospective in 
their operation. The St. Lawi-ence, 1 Black 
im U. S.] 522. In tliat case it is decided that 
the change of the mle in the year 1844, pro- 
hibiting a proceeding in rem on domestic eon- 
tracts, could not interrupt the prosecution of 
a libel pending on such a contract. But in this 
case the mortgagee rested upon his mortgage 
and its record, without having either institut- 
ed proceedings for the recoveiy of tlie amount 
secured, or having taken possession of the 
vessel under his moitgage. The mortgagee 
had knowledge of the repairs being made on 
the vessel by the libellants, who thereby made 
her a more valuable security. And it appears 
that the libellants, with knowledge of the 
mortgage, expended a large amount in sup- 
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jjlies and repairs, under the "belief tliat they 
liad a right to attach the vessel. 

By the ruling in the case of The Island City 
tCase No. 7,109], the mortgage would be post- 
poned to the claim of the libeliants, upon the 
ground of a lien created by the state law. 
But in this case there is no such lien. It ap- 
j)eai-s that the vessel was a wreck, affecting 
the securitj' of the mortgage, and that the re- 
pairs have restored her to usefulness. I think, 
upon principles of eauity, these parties should 
lye placed on an equality as to the distribution 
■of the proceeds of sale. The proceeds of the 
sale of a vessel are not appropriated to liens, 
-according to their priority in date. The sea- 
men who brought a vessel into port are paid 
before a bottomry bond, and a bottomry bond 
before a lien on a contract of affreightment. 
Maritime liens are usually preferred on the 
score of merit and necessity, for the advance- 
ment and protection of commerce. 

Salvors ai-e first paid out of the property 
;saved. 

Decree for libeliants. 

NOTE. For a full citation of authorities 
-on the question of lien on domestic vessel, ex- 
amine The Celestine IGase No. 2.541]; ^e 
Ladv Franklin [Id. 7,982]; The Eclipse [Id. 
4,268]. For a full discussion of admiralty rule 
12, with special reference to the amendment 
•of May 6, 1872, consult 7 Am. Law Bev. 1; 
also opinion of Deady, X, in The Augusta 
[Case No. 647], and opinion of Blatchford, J., 
•in The Circassian [Id. 2,720a]. 
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rSBLTINIUS v. UNITED STATES. See Case 
No. 13,387. 

Case l^o. IS, 650. 

SELZ V. UNNA. 

[1 Biss. 521.] 1 

■Circuit Court, N. D. Illinois. July Term, 1866.2 

Equitv — Relief against Judgmext at Law — 

Secret Agreeji est— Fraud opox Coliti- 

gasts — costribctiox. 

BY THE COURT. 1. Where a judgment 
lias been regularly entered a^inst joint de- 
fendants, and some have paid their pro rata, 
-on a bin filed by others, setting up a secret 
-agreement between themselves and plaintiffs 
that if they would abandon the defense, plain- 
■tiffs would not call upon them for any part 
of any judgment they might recover, a court 
•of equity will not grant relief. Such an agree- 
ment is a fraud upon their co-litigants, and 
will not be sustained. 

2. Although, generally, contribution cannot 
"be enforced between wrong-doers, still this 
•coml will not interfere to assist some of them 
in escaping such part of the common burden 
:as tliey are equitably bound to pay. 

3. The marshal having collected part of the 

1 [Reported by Josiali H. Bissell. Esq., and 
bore reprinted by permission.] 

2 [Affirmed in 6 Wall. (73 U. S.) 327.] 
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judgment from some of the defendants, will 
be permitted to collect the balance from the 
others, notwithstanding this secret agreement. 
4. Although the assignee of a judgment takes 
it subject to all existing equities, yet such an 
agreement constitutes no defense against an 
assignee in good faith, without notice. 

NOTE. Tliis case was affirmed by the su- 
preme court, in 6 Wall. [73 U. S.] 327, in an 
opinion closely following tiie reasoning and con- 
clusions of the circuit judge, and as the facts 
are fully stated in the reported case, it is not 
deemed necessary to publish anything furtlier 
here. [The opinion of the circuit judge is no- 
where reported.] 
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Case ]Nro. IS, 651. 

SEMMES V. CITY FIRE INS. CO. 

[6 Blatchf. 445; I 8 Am. Law Reg. (N. S.) 673; 

36 Conn. 543; 2 Am. Law T. Rep. U. S. 

Cts. 179; 2 Chi. Leg. News, 17.] 

Circuit Court, D. Connecticut. June 12, 1869.2 

War— Effect upos Contracts — Limitations of 

Actions— When Civil War Commenced 

AND Terminated. 

1. A state of war, recognized as such by and 
between the belligerent parties, suspends all con- 
tracts in existence between the citizens of the 
respective belligerents at the time the war com- 
menced. 

[Cited in Brown v. Hiatt, Case No. 2,011.] 

2. Upon the termination of the war, obliga- 
tions contracted before its commencement, be- 
tween the respective citizens, though the remedy 
for their recovery is suspended during the war, 
are revived. 

3. Where a policy of insurance against fire was 
issued by C, in Connecticut, in August, 1860, to 
L., a resident of Mississippi, on a building in the 
latter state, and a total loss occurred in January, 
1861. during the life of the policy, and the policy 
contained a condition that no suit should be sus- 
tainable on it tmless brought within twelve 
months after a loss, and this suit was brought on 
it in October, 1866, held, that the contract of in- 
surance, with all its incidents, including said con- 
dition, and all rights of action under the policy, 
were suspended during the continuance of the 
war which commenced, after said loss, between 
the so-called Confederate States, of which Mis- 
sissippi was one, and the United States. 

[Cited in Brown v. Hiatt, Case No, 2,011; 
Kanawha Coal Co. v. Kanawha & O. Coal 
Co., Id. 7,606.] 

4. In determining when the rights suspended 
by such war revived, recourse can only be had to 
the government of the United States, as the war 
was a civil war, in which the so-called Confeder- 
ate States were defeated, and their organization, 
as a tie facto government, was politically anni- 
hilated- 

5. The courts of the United States, in ascertain- 
ing when such war ceased, must look eselusive- 
Iv to the action of the president, or congress, or 
both. 

6. The president had authority to issue his proc- 
lamation of June 13, 1865, (13 Stat. 763), remov- 
ing the restrictions upon intercourse with the 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Reversed in 13 Wall. (SO U. S.) 158.] 
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states east of the Mississippi river, winch had 
been in rebellion. 

7. By virtue of that proclanaation, the said con- 
tract of insurance, though suspended dining the 
war. revived on the 13th of June, 1865, and was, 
from that date, in full force, with the right to 
sue upon it 

rCited in Perliius v. Rogers, 35 Ind. 156; Sey- 
mour V. Bailey, 66 111. 300.] 

8. This suit, not having been brought withiji 
the time limited by the policy, exclusive of the 
whole period of disability, was held not to be 
maintainable. 

This -was a suit, commenced October 31, 
1866, on a policy of insui'ance against fire, is- 
sued by the defendants to William R. Luckett, 
of Mississippi, August 3, 1860, upon a tiuilding 
situated at the Ai-tesian Springs, in Madison 
county, in that state. It was tried before the 
court, without a jury. It was conceded that a 
total loss occurred on tlie 5th of January, 1861, 
during the life of the policy, that the assured 
subsequently died, and that the defendants 
were liable to his administrator [John T. Sem- 
mes], in this suit, unless the right to recover 
was barred by lapse of time. Among the con- 
ditions attached to, and making part of, the 
policy, was the following: "It is furthermore 
expressly provided, that no suit or action of 
any kind against said company, for the re- 
covery of any claim upon, or by virtue of, this 
policy, shall be sustainable in any covu-t of 
law or diancery, unless such suit or action 
shall be commenced within the term of twelve 
months next after any loss or damage shall 
occur; and, in ease any such suit or action 
shall be commenced against said company aft- 
er the expiration of twelve months next after 
such loss or damage shall have occurred, the 
lapse of tune shall be taken and deemed con- 
clusive evidence against the validity of the 
claim thereby so attempted to be enforced." 
The defendants pleaded in bar the above condi- 
tion in the policy. To this plea the plaintiff 
replied, setting up the following mattei-s, by 
way of answer thereto: (1) That, though the 
loss happened on the 5th of January, 1861, yet 
the defendants were, by the terms of the pol- 
icy, to have sixty days after notice and proofs 
of loss within which to make payment, and 
that the assured, though then in life, could 
bring no action on the poUcy till after the 
lapse of the sixty days. (2) That the policy 
was delivered, and the contract therein was 
made and to be performed, in the state of Mis- 
sissippi, whei-e the assured continued to reside 
until his death, and where his administrator 
had since resided; that the policy was made 
under, and with express reference to, a certain 
statute of said state, whereby It was the duty 
of the defendants to keep, during the life of the 
policy, an agent in that state, upon whom serv- 
ice of process might be made, and also funds 
in the same state, from w'hich any loss which 
might occur might be paid or collected; that 
the defendants, in January, 1861, wrongfully 
revoked and discontinued their agency in that 
state, and withdrew all their funds therefrom, 
and, from that time to the commencement of 



the suit, had had neither agent nor funds there- 
in, whereby the plaintiff had been wrongfully- 
deprived of all means of instituting or prose- 
cuting any action in that state, and of pro- 
curing therein any adjustment or satisfaction 
of the loss. (3) That the assured, down to the 
time of his death, was a resident and citizen 
of the state of Mississippi, and that the plain- 
tiff, during his whole life, had been and still 
was a resident and citizen of the same state; 
and that, from April 15, 1861, to April 2, 18G6, 
a state of war between the so-called Confed- 
erate States, including the state of Mississippi, 
and the United States, existed, whereby all 
right of the assured during his life, and of his 
administiator since his death, to maintain any 
action against the defendants, was by law sus- 
pended, during all that time. The defendants 
traversed the replication. 

The court found the following facts: (1) 
That the assiu-ed, from the date of the policy 
until Ms death, April 6, 1865, was a citizen of, 
and actually resided in, the state of Mississippi; 
and that the plaintiff was his administrator, 
duly appointed and qualified in said state, and 
had, during all his life, been a citizen thereof, 
and an actual resident therein. (2) That the 
plaintiff had taken out ancillary letters of ad- 
miuisu-ation in the state of Connecticut. (3) 
That the loss against which the policy provid- 
ed occm-red on the 5th of January, 1861, and 
had never been paid. (4) That the notice and 
proofs of loss required by the pohcy were duly 
furnished to the defendants ; and that tlie sixty 
days therefrom expired April 11, 1861. (5> 
That, from the date of tlie policy to the 23d 
of January, 1861, the defendants had an agent 
and funds in Mississippi, as required by the 
law of that state; that, on the last-named day, 
they revoked the powers of their agent, so far 
as tliey could legally revoke the same, and had 
never appointed any other; and that, on the 
same day, they witlidrew all their funds from 
said state, and since then had had therein no 
funds, nor any agent authorized to accept sei-v- 
ice of process, unless that power of their for- 
mer agent continued, notwitl^tanding the de- 
fendants' formal revocation thereof. 

William Hammersley and Heniy K. W. 
Welch, for plamtiff. 

Charles R. Chapman and Alvan P. Hyde, for 
defendants. 

SHIPMAN, District Judge. I pass the 
question whether the year in which the plain- 
tiff, or his intestate, was bound, by the condi- 
tion in the policy, to commence suit or be 
barred a recoveiy, commenced to run upon 
the lapse of sixty days after the proofs of 
loss were furnished, as the result at which I 
have arrived renders that qiiestion immaterial. 

The fact alleged in the replication and found 
by the court, that the defendants revoked, or 
rather attempted to revoke, the power of their 
agent in Mississippi to accept sei-vice, may, 
also, be dismissed. If I should assume, as the 
plaintiff claims, that the law of Mississippi on 
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the subject conti'oUed the rigMs of tlie parties 
under tlie contiuct on this point, it would not 
support the inference which the plaintiff seefes 
to draw. There is no allegation that the 
agent personally left the state. The presump- 
tion, therefore, is that he remained there. If 
the law of Mississippi was bmdhag on the de- 
fendants, requiring them to continue an agent 
in that state empowered to accept service, or 
upon whom service might be made, dm-ing 
the life of this policy, and until the loss un- 
der it should he paid, then the agent in ques- 
tion must he deemed to have possessed that 
power. The defendants conferred it upon 
him, and he continued to represent them in 
that capacity till January 23, 1861, as is eon- 
ceded on aU hands. But it is found that they 
revoked this power of their agent on the last- 
named date, so far as they could. Yet, if the 
plaintiff's claini; that the statute of Mississippi 
on this subject made part of this conti-act of 
insurance, is good, then the defendants could 
not revoke this part of the agent's authority. 
One party alone cannot change a stipulation 
in a conti-act, either express or implied, which 
Is to enure to the benefit of another. Assum- 
ing, then, merely for the pui-poses of this ques- 
tion, that the main legal proposition of the 
plaintiff on this point is correct, it follows 
that the power of the agent, or, to speak more 
accurately, his character as the representative 
of the defendants in this matter, stiE remain- 
ed, notwithstanding their attempt to revoke it 
Sei-vice that would have bound the defend- 
ants could still have been made on him. The 
suit could have been brought in Mississippi 
within the twelve months, as provided in the 
■condition, free from any difficulty on this 
point 

Then, as to the withdrawal of their funds 
by the defendants. Whatever embarrassment 
this would have caused to the plaintiff or his 
intestate, it could not prevent or delay him 
from bringing his suit, and thus complying 
with the condition. He could have merged 
bis claim In a judgment, and then pursued 
satisfaction in any other forum where prop- 
erty could have been foimd, unembarrassed by 
this twelve months' restriction. I advert but 
briefly to these points, as they were not press- 
ed on the argument 

But a question of much more magnitude and 
difficulty remahis to be considered. The repli- 
cation sets up the late Kebellion, and alleges 
that a state of war existed between the or- 
ganization known as the Confederate States, 
including the state of Mississippi, and the 
United States, from the 15th of April, 1861, 
to the 2d of April, 1860, whereby it is clauned 
that this conti-act and all right to sue upon 
it, was, during all tiaat time, suspended. 
There is no allegation that the courts of Mis- 
sissippi, or the national courts in that state, 
were closed for any specific length of time, or 
that the plaintiff, or his intestate, labored un- 
der any personal disability, arising out of his 
actual participation in the war, or that he was 
under the conti-ol of any vis major, beyond 
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what the law impHes from the state of war. 
The whole question, therefore, turns on the 
legal consequences of the war, hi thehr opeiu- 
tion on this contract, and the length of tune 
these consequences continued. 

It is, of course, conceded, that a state of 
war, recognized as such by and between the 
belligerent parties, suspends aU contracts in ex- 
istence between the citizens of the respective 
beUigerents at the time the war commences. 
The authorities are uniform on this subject 
The genei-al rule is weE stated by Mr. Justice 
Nelson, in the Prize Gases, 2 Black [67 U. S.] 
635, 687: "The legal consequences resulting 
from a state of war between two counti-ies at 
this day, are well understood, and will be 
found described in every approved work on 
the subject of international law. The people 
of the two countiies become immediately the 
enemies of each other— all intercourse, com- 
mercial or otherwise, between them, imlawful 
—all contracts existing at the commencement 
of the war suspended, and all made during its 
existence utterly void." This doctrine has 
been repeatedly recognized and applied to our 
late civil war by the comrts of this counti-y. 
both state and national. Hanger v. Abbott, 
6 Wall. [73 TJ. S.] 532; Tucker v. Watson, 6 
Am. Law Reg. [N. S.] 220; Jackson Ins. Co. 
V. Stewart [Case No. 7,152]; Conn. Mut Life 
Ins. Co. V. HaU [68 ID. 357]. 

It is equally well settied, that, upon the ter- 
mination of the war, obligations contracted 
before its commencement between the respec- 
tive subjects, though the remedy for tiieir re- 
covery is suspended during the war, are re- 
vived. Lawr. Wheat (2d Ed.) p. 877, pt 4, e. 
4, and the eases above cited. In Hanger v. 
Abbott and Jackson Ins. Co. v. Stewart this 
doetilne was applied to statutes of limitation. 
In. the former" case, Mr. Justice Clifford, 
speaking for the court, says: "Where a debt 
has not been confiscated, the rule is imdcubt- 
ed, that the right to sue revives on the restora- 
tion of peace; and Mr. Chitty says, that, with 
the return of peace, we return to the creditor 
the right and the remedy. Unless we return 
the remedy with the right, the pretence of re- 
storing the latter is a mockery, as the power 
to exercise it with effect is gone by lapse of 
time during which both the right and the rem- 
edy were suspended." 

Applying these doctrines to the present 
case, it follows, that the war in which the 
people of Mississippi on one side, and those 
of Connecticut on the other, participated, 
suspended this eonti'act with all its incidents, 
including the condition set up in bar of this 
action, and all rights of action under it In 
view of the result to which I have come, it 
is unnecessary to determine the precise date 
of the beginning of the war, when this sus- 
pension commenced. It is immaterial wheth- 
er we take the 15th of April, 1861, as stated 
in the replication; or the date of the presi- 
dent's proclamation (12 Stat 1258), calling for 
volunteers; or the 19th of April, 1861, when, 
by proclamation (Id.), he declared that an 
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insurrection had broken out in certain states, 
including- Mississippi, and declared his pur- 
pose to blocliade their ports; or the 16th of 
August, 1861, when, in pursuance of the act 
of congress of July 13, 1861 (12 Stat. 255), 
he, by proclamation (Id. 1262), formally de- 
clared the inhabitants of those states in in- 
surrection, and announced the prohibition of 
all commercial intercourse between them and 
the inhabitants of the other parts of the 
United States. It is conceded, on all hands, 
that, at least from August 16, 1861, this con- 
tract was suspended, both by the inevitable 
legal effect of the state of war. and by the 
interdiction of intercoiirse announced by the 
proclamation of that date. The rules of pub- 
lie law, as well as the act of congress re- 
ferred to, lead to this result Therefore, as 
the twelve months within which a suit could 
be legally brought on this policy had not ex- 
pired when the war commenced, and thus im- 
posed a disal)ility on the assured, it becomes 
essential to determine whether this disabil- 
ity has been removed, and, if so, when that 
removal took place. It is conceded, in this 
case, that the disability has been removed, 
and the right to sue revived. The plaintifE 
not only admits, but must maintain, that this 
took place before October 31, 1866, when he 
brought this suit. Otherwise, he could have 
no standing in court. As the contract, and all 
remedies under it, were absolutely suspended 
by the war, no suit could have been brought 
while that suspension continued. But the 
plaintiff goes further, and alleges, in effect, 
in his replication, that the war ended, so far 
as the state of Mississippi and its inhabitants [ 
are concerned, on the 2d of April, 1866, the j 
date of the president's proclamation (14 Stat. 
811), to that effect, and not before. On the 
other hand, the defendants insist, that it 
ended as early as June 13, 1865, when the 
president, by proclamation (13 Stat. 761), ap- 
pointed a provisional governor over the state 
of Mississippi, and directed the United States 
district judge for that judicial district to 
proceed to hold the courts. 

Now, it must be remembered, that, though 
this was a war between belligerents, attend- 
ed, while it KODtinued, hy those legal conse- 
quences w^hich public law always attaches to 
legitimate warfare, yet it was a civil war, 
in which the revolted party was defeated, 
and its organization as a de facto govern- 
ment, under the name of the Confederate 
States of America, politically annihilated. No 
treaty of peace, in the ordinary sense of 
that term, could have been negotiated, as but 
one of the parties which had w^aged the war 
was in existence, at its close, as a treatj'- 
making power. Therefore, no such treaty 
has drawn the line where the war ended, and 
suspended contracts revived. We must, there- 
fore, look to the acts of the only sui-viving par- 
ty, to ascertain when those disabilities, legally 
imposed by the state of war, ceased. It is hard- 
ly necessary for me to say, that the prin- 
ciple here stated lends no support to the 



doctrine put forth in some quarters, and 
which that distinguished jurist, Mr. Justict^ 
Sprague, characterized as a "grave and dan- 
gerous error'*— that the suppression of the 
Rebellion conferred upon the United States 
the rights of conquest— the right to treat the- 
states included in the Rebellion as foreign ter- 
ritory acquired by arms, and to permanently 
divest them and thoir inhabitants of all po- 
litical privileges. TheAmy Warwick [Case No. 
342]. That notion has nothing to do with 
the point now under consideration. The 
United States, in suppressing the Rebeliion,, 
destroyed the political organization known as 
the Confederate States, and not the individual 
states as political communities. But, thougit 
the states remained after the contest ended,, 
the belligerent power known as the Confed- 
erate States, which had represented them hi 
the war, disappeared at its close. Neither of 
the states which remained had the power, 
or attempted, to negotiate a treaty of peace 
wi^h tlie Jnited States. In determining, 
therefore, when the rights suspended by the 
war revived, we must look to the action of 
the only power in existence which could ef 
fectually deal with that subject. This poAV«>r 
was the government of the United States. 

It is a settled rule with the courts of th(^ 
United States, in ascertaining whether or nor 
war exists, to look to the action of tho.se- 
departments of the government to which that 
subject is confided by the constitution. Courts 
never inquire, when investigating questions 
of tliis character, when active hostilities ceas- 
ed. The termination of war, and the estab- 
lishment of the relations of peace, are political 
acts, to be performed exclusively by the de- 
partments of the government to which po- 
litical powers and duties are entrusted. The 
action of those departments, when within the 
authority conferred by the constitution, is 
conclusive and binding on the courts as well 
as on citizens. When war has existed be- 
tween the United States and a foreign coun- 
try, its termination is easily ascertained by 
a reference to the treatj' of peace which fol- 
lows it, and which is consummated by the 
president, acting by and with the advice and 
consent of two-thirds of the senate. As no 
such treaty did, or conld, marlc the close 
of this civil war, we must look to the action 
of the president, or congress, or both, and 
from that action ascertain when the war 
ended, and when the legal consequences which 
flowed from it ceased to act in any given 
case. 

I have already shown, that, by the rules of 
public law universally recognized among civil- 
ized nations, as well as by the decisions of 
our own courts, the existence of this war sus- 
pended all contracts between the citizens of 
the respective belligerents, entered into before 
It commenced. It rendered, for the time being, 
all commercial intercourse between the citi- 
zens of the two sections unlawful, and con- 
verted them into enemies. But, in addition to 
this, congi-ess, on the 13th of July, 1861, pass- 
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ed tbo act, before mentioned, autliorizing: the 
president, in certain eases, by proclamation, 
to declare tlie inliabitants of a state in insur- 
rection against the United States, wliereupon 
all commercial intercourse by and between 
the same and the citizens thereof, and the citi- 
zens of the rest of the United Slates, should 
become unlawful. In pm-suance of that stat- 
ute, the president, on the 16th of August, 1S61, 
issued the proclamation before mentioned, de- 
claring the inhabitants of certain states, in- 
cluding Mississippi, in insurrection against the 
United States. By force of this proclamation, 
then, and the statute authorizing it, as well 
as by the legal effect of lie war then existing, 
all pre-existing contiacts between the people 
of the respective belligerents, including the 
right to enforce them by judicial proceedings, 
were tlieuceforth suspended. In progi-ess of 
time, hostilities ceased, and the executive de- 
partment of the United States commenced a 
series of acts recognizmg a change in the re- 
lations of the government towards the inhabit- 
ants of the states lately in rebellion. On the 
22d of May, 3865, the president issued a proc- 
Limation (13 Stat. 757), raising the blockade 
of most of the closed ports, and removing "all 
restrictions upon trade heretofore imposed in 
the territory of the United States east of the 
Mississippi river, save those relating to 
contraband of war, to the reservation of the 
rights of the United States to property pur- 
chased in the territory of an enemy, and to the 
twenty-five per cent upon purchases of cot- 
ton." The same proclamation declared that 
all provisions of the internal revenue law 
should be carried into efifeet under the proper 
officers. On the 29th of May, 1865, the presi- 
dent proclaimed (Id. 75S) amnesty and pardon 
to aU persons in the late revolted states, ex- 
cept certain specified classes, with restoration 
of all rights of property, except as to slaves, 
and except in cases where legal proceedings 
had been commenced for the confiscation of 
property of persons engaged in rebellion, on 
condition that they should take and subscribe 
a certain oath. On the same day he issued a 
proclamation (Id. 760), appointing a provi- 
sional governor for North Carolina, and pre- 
scribing his duty and authority. On the 13th 
of June, 1865, he issued a similar proclama- 
tion, before referred to, relating to Mississippi. 
On the same day he issued a proclamation (Id. 
763), appolating a provisional governor over 
Tennessee, and declaring, among other things, 
"that all restrictions upon internal, domestic, 
and coastwise intercourse and trade, and up- 
on the removal of the products of states here- 
tofore declared in insurrection, reserving and 
excepting only those relating to contraband of 
war, as hereinafter recited, and also those 
which relate to the reservation of the rights of 
the United States to property purchased in the 
territoiy of an enemy, heretofore imposed in 
the tenitory of the United States, east of the 
Mississippi river, are annulled, and I do here- 
by direct that they be forthwith removed." 
The other provisions of this proclamation it is 
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not necessary to notice here. On the 2d of 
April, 1S66, the president issued a* proclama- 
tion, before cited, formally declaring the insur- ' 
reetion that had existed in certain states, in- 
cludmg Mississippi, at an end, and to be thence- 
forth so regarded. It should be remarked, that 
there was no executive declaration, before that 
of April 2,1866,thattheinsurrection was ended 
in any state, except Tennessee. On the 13th 
of June, 1865, the president did, in the procla- 
mation already cited, declare it terminated in 
the last-named state. In the proclamation of 
the same date relating to Mississippi, and in 
the one of May 29, 1S65, relating to North 
Carolina, he spoke of the armed forces of the 
Eebellion as having been "almost entirely over- 
come." 

We must now inquire into the legal char- 
acter of the proclamations of the president re- 
storing commercial intercourse between the 
states which had been engaged in the Rebellion 
and the rest of the United States. And, first,, 
as to his authority to issue such proclamations- 
I think there can be no doubt on that point_ 
The supreme coiu-t of the United States has 
recognized the power of the president to, in ef- 
fect, dedare the inhabitants of the disaffected 
states in a state "of insurrection as early as-. 
April 19, 1861, when he set on foot the block- 
ade of certain ports, including those in Mis- 
sissippi. Prize Cases, 2 Black [67 U. S.] 635^ 
670. In the opinion in those cases, Mr. Jus- 
tice Grier, speaking for a majority of the- 
court, says: "Whether the president, in ful- 
filling his duties, as commander in chief, in 
suppressing an insurrection, has met with such 
armed hostile resistance, and a -civil war of 
such alarming proportions, as will compel him 
to accord to them the character of belligerents, 
is a question to be decided by him, and this- 
court must be governed by the decisions and 
acts of the pohtical department of the gov- 
ernment to which this power was entiiisted. 
He must determine what degree of force the 
crisis demands. The proclamation of blockade- 
is itself official and conclusive evidence to the 
com-t that a state of war existed which de- 
manded and authorized a recom-se to such a 
measure, under the peculiar circumstances of 
the case." ' There had been no ^claration of 
war. Congi-ess alone can declare war; but 
the court held, in the same cases, that that 
body could not declare war against a state, or 
any number of states, by virtue of any clause- 
in the constitution. It also held, that the- 
president had no power to declare or initiate 
a war, either against a foreign nation or a do- 
mestic state. It distinctiy decided, however,, 
that tiie president could, and did, recognize a 
state of war as actually existing, and that the- 
comets were bound to accept such recognition 
of the fact as conclusive. Of com-se, they 
must recognize the legal consequences which 
flow from the state of war. It would seem to 
follow, that, if the pi-esident has the power to- 
recognize a state of war as an existing fact, 
and that this recognition is binding on the- 
courts, he must equally have the power to rec- 
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ognize a state of peace as an existing fact, 
■and that the courts are equally bound by such 
recognition. Especially Tvould this seem to be 
the case in this civil war, where no formal 
ti'eatj' of peace could mark the line where war 
«nded and peace commenced, and where there 
was no declaration of the legislature inconsist- 
■ent with the proclamation of the executive. 

But, whether this is the true docti'ine or not, 
it must be remembered, that the act of con- 
gress of July 13, 1S61, authorized the presi- 
dent to declare certain states in insuirection, 
whereupon all commercial intercourse was to 
become unlawful. On the 16th of August fol- 
lowing, he issued such a proclamation. From 
that time forward, the interdiction of commer- 
<;ial intercourse had the double sanction of pub- 
lie law and a special act of eongi'ess, operating 
from the date of the proclamation. Now, it 
may be said with some force, that, inasmuch 
as commercial intercourse became unlawful un- 
der this act of congress, ipso facto, on the 
-declaration of the president of the fact of in- 
surrection, it must have continued unlawful 
until the insurrection was, by him or congress, 
declared ended; and that, therefore, he could 
not legalize free intercourse between- the citi- 
zens of the two sections, without first declar- 
ing the rebellion suppressed. But this would 
be a very narrow and technical view to take 
of a great public question, relating to an anom- 
alous condition of public affairs, and bearing 
upon interests of infinite diversity and great 
magnitude. The act of July 13, 1861, was, by 
its express teims, to be operative as an inter- 
diction of intercourse, only through a procla- 
mation of tlie president. Congress left it to 
his discretion to put the interdiction in force. I 
think, by fair implication, it left with him the 
power to withdraw it. There w^ere reasons of 
the highest public import why this power 
should remain with him. The war had com- 
menced during a recess of congress. It was 
necessary for the president to act promptly, 
and he called for troops, and set on foot a 
blockade, some time before congress could as- 
semble. Hostilities might cease, and the war 
be substantiallj'^ terminated, during a recess of 
congi-ess, when prompt action by the president 
might be of the highest importance to our for- 
eign and domestic commerce. This power of 
the executive to restore pacific Intercourse 
seems to have been practically conceded, with- 
out dissent from any quarter. Neither con- 
gress, nor the executive, nor the people have 
acted upon the assumption that intercourse be- 
tween the people of the two sections in private 
civil affairs has been unlawful since June 13, 
I860. On the contrary, by the common con- 
sent of all departments of the government, 
such intercourse was substantially free and un- 
restrained after that date as well as after the 
2d of April, 1866. Business began to seek its 
old channels, new contracts were made, old 
ones were litigated and enforced in the eom*ts 
of both sections, and money was invested at 
the South in various entei-prises. No doiibt 
would ever have arisen as to the validity of 



the president's proclamation removing all re- 
strictions upon ordiaary pacific intercourse be- 
tween the people, but for the subsequent strug- 
gle between congress and the executive de- 
paitment as to the political status of the South- 
ern states. But that controversy has no proper 
relation to the question now under considera- 
tion. Congress has never, even by implica- 
tion, declared commercial and pacific inter- 
course of any kind unlawful since the presi- 
dent assumed to remove the restriction, on the 
13th of June, 1865. On the conti-ai-y, its si- 
lence on this subject, when legislating on the 
purely political questions involved in what is 
called "reconstruction," supports the inference, 
that the ordinarj' civil pursuits of the people, 
and aU the rights incident to them, ineludiug 
the right to free tatercourse between the citi- 
zens of botli sections, and the right to resort to 
legal civil remedies, were considered by con- 
gress itself as no longer under the ban of war. 
I am, therefore, satisfied, that the authority 
of the president to issue the proclamation of 
June 13, 1865, restoring free intercourse, was 
full and ample, and that its exercise has been 
acquiesced in by the national legislature. 

We are next to consider what was the legal 
effect of that proclamation. Its language has 
already been cited. Beyond all question, it 
embraces all contracts thereafter to be made, 
and delivers them from the invalidating ef- 
fect of public law, as well as from the effect 
of the statute of July 13, 1861, and the proc- 
lamation made in pm'suance thereof, August 
IGtli, following. Such conti'acts being valid, 
the right to enforce them in the courts neces- 
sarily followed. A citizen of one section could 
sue a citizen of the other on such a conti-act, 
without having iiis suit defeated on the ground 
that it was invalid, either by public or statute 
law, or abated under the plea of alien enemy. 
Both the right and the remedy on such a con- 
ti-act were complete. 

The question then arises— in what condition 
were the numerous contracts, existing when 
the war commenced, left by the proclamation 
of June 13, 1865? Were they still suspended, 
and the parties without any right to enforce 
them? Undoubtedly, unpaid debts, conti-acted 
before the war, could have been lawfully paid 
by citizens of one section to those of the other, 
at any time after the date of that proclama- 
tion. This would be exercising one of the 
privileges of "domestic intercourse," restored 
in express terms by that proclamation. It 
would seem to follow, that the right to enforce 
payment thi-ough ordinary legal remedies must 
have been restored also. It would be absurd 
to contend that the proclamation removed the 
prohibition to enter into new contracts, and left 
those entered into before, and existing at, the 
commencement of the war, suspended. Such 
a distinction would be unjust as well as ab- 
surd. It would be a distinction between rights 
of the same class, and could rest upon no prin- 
ciple of natural justice, good sense, or sound 
policy. No sucii construction should be given 
to a state paper like this proclamation. It was 
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made in the interests of peace and its ordinary 
Leneficent pursuits, and in furtherance of the 
rights of the people of both sections of a com- 
mon country. No possible advantage in the 
way of convenience, interest, or security to 
the public or to individuals, consistent Tvith 
justice, requires that its opei-ation and legal 
effect should be thus contracted. It should, 
therefore, receive a liberal, rather than a nar- 
row and technical, interpretation. 

It follows, from these principles, that the 
eonti'act upon which this suit is founded, though 
suspended during the war, while intercourse 
between the citizens of the belligerent sections 
was xmlawful, revived on the IStli of June, 
1S65, and was from that date in full force. 
From that time there has been no legal obsta- 
cle to its enforcement Whether Mississippi 
was without civil tribunals during any portion 
of the time since the contract revived, is not 
averred in the replication, nor was it proved 
on the trial. This com-t cannot have judicial 
knowledge on that point. But it is immaterial. 
The plaintiff could have resorted to the state 
tribunals of Connecticut, or to this court, at any 
time after his appointment as administrator. 
Not having brought his suit within the time 
limited by the policy, exclusive of the whole 
period of disability, the plea in bar is a con- 
clusive answer to his right to recover. Judg- 
ment must, therefore, be entered for the de- 
fendants. 

[This judgment was reversed by the supreme 
court, where it was carried by writ of error. 
13 Wall. (80 U. S.) 138.] 



Case Wo. IS, 6 53.. 

SEMMES V. LEE. 

[3 Cranch, C. O. 439.] i 

Circuit Court, District of Columbia. May Term, 
1829. 

Pleading at Law — Accodnt— Waiver. 

If one of the counts be "for matters properly 
chargeable in account, according to an account 
therewith filed," according to the Maryland 
practice; and there he no account filed, and nop 
assumpsit he pleaded to all the counts, the plain- 
tiff may give evidence upon that count: the de- 
fendant by his plea having waived the objection 
to the same. 

Indebitatus assumpsit, 1st, for matters 
properly chargeable in account, "as by a 
particular account thereof, herewith into 
court- exhibited, appears;" but no account 
was therewith exhibited. 2d. General in- 
debitatus assumpsit for goods, wares, and 
merchandise sold and delivered. 3d. Quan- 
tum meruit for goods, &c. sold and deliv- 
ered. 4th. The common money counts; and 
5th. Insimul computasset. 

The plaintifC offered evidence that the de- 
fendant boarded and lodged at the plaintiffs 
house six months. The defendant objected 
that that evidence did not support either of 
the counts. And of that opinion was THE 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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COURT (MORSELL, Circuit Judge, dissent-, 
ing). 

The plaintiff then offered an account in ev- 
idence, and proved that it had been for a 
considerable time in the defendant's posses- 
sion, and that in a conversation between the 
witness and the defendant, he did not ob- 
ject to the items of the account, except that 
he was charged daily board for part of the 
time, when he ought to have been charged 
for yearly board only; and that the prices 
were too high. 

Mr. Redin, for plaintiff, contended that 
this account was evidence upon the insimul 
computasset, and on the count for goods sold 
and delivered, and upon the count for mat- 
ters properly chargeable in account. 

THE COURT (nem. con.) was of opinion 
that it did not support the count upon insi- 
mul computasset, but that it was evidence 
upon the count for goods sold and delivered, 
so far as it consisted of charges of that kind; 
and also (CRANCH, Chief Judge, contra) 
that it was evidence upon the first count 
for matters properly chargeable in account. 

CRANCH, Chief Judge, was of opinion 
that no evidence could be admitted upon the 
first count, because it was an imperfect 
count,— the matters chargeable in account 
not being in any manner specified,— no ac- 
count having been exhibited with the decla- 
ration; and that it was not competent for 
the plaintiff to supply the defect after the 
jury was sworn. 

MORSELL, Circuit Judge, was of opinion 
that the objection to the first count came too 
late. It ought to have been taken advan- 
tage of by demurrer; and that the plea of 
non assumpsit, being general to all the 
counts, the objection was to be considered 
as waived; and that it was competent to the 
'plaintiff to give, under that count, evidence 
of any matter properly chargeable in an ac- 
count. And that to the objection of sur- 
prise, for want of notice, it was a sufficient 
answer to say, tliat the account now offered 
in evidence was delivered to the defendant, 
and remained some time in his possession. 

Verdict for the plaintiff. A motion for a 
new trial was made and overruled; THE 
COURT being of opinion that substantial 
justice had been done. 
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Case Wo. 12,653. 

SEMMES V. Mcknight. 

[5 Cranch, C. C. 539.] i 

Circuit Court, District of Columbia. 
Term, 1839. 

Landlord a'Std Tenant — Lease — ^Replevin — Ad- 
verse Claim — Sale for Taxes — 
Void Sale— Collusion. 
1. A lease for twenty years, not acknowledged 
or recorded, is not a lease at will; and the land- 
lord may distrain for rent, although the original 
lessee should not have been in possession for 
several years next before the distress, or should 
have died. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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2. The tenancy does not cease by the tenant's 
setting up an adverse claim more than sis months 
before the distress. 

3. A bona, fide purchaser at a tax sale without 
collusion with the tenant, may enter under his 
purchase, and convey to a third person, who will 
not thereby become tenant of the original land- 
lord; but if there be collusion between the ten- 
ant and the purchaser, to suffer the taxes, which 
it was the duty of the tenant to pay, to remain 
unpaid, and thereby to cause a sale by the col- 
lector of taxes, so as to enable the purchaser to 
buy in the property for the benefit of the tenant; 
the title of the property is not changed by such 
tax sale, and the tenant remains tenant to the 
original landlord, 

4. The assessment and advertisement of prop- 
erty in a wrong name, does not make the tax sale 
void, since the act of May 26, 1824 [Davis, 
Laws D. O. 379]. 

5. If an improvement extend over divers lots, 
personal property found on any of those lots is 
liable for the taxes on all the lots so improved. 

6. Under a reservation of twenty dollars rent 
"clear of all taxes and charges," the tenant is 
bound to pay the taxes as well as the rent; al- 
though there be a clause of re-entry for the non- 
payment of the rent. 

Replevin [by Basil Semmes against George 
B. MeKnight]. Avowry lor $90 rent arrear, 
under an indenture of lease from W. Pront 
to John Chalmers, Jr., dated December 1, 
1816, for twenty years, of the wbole square. 
No. 876, in the city of Washington, at $20 
a year, clear of "all taxes, charges, rates, or 
assessments whatsoever, wliieli may become 
due on said piece of ground," -with a clause 
of re-entry, "If the said yearly rent of $20, 
hereby reserved, or any part thereof, shall 
be unpaid at the expiration of sixty days 
after the same shall become due, and not 
sufficient effects on the premises whereon to 
levy the said rent." This lease was not ac- 
knowledged or recorded. The avowry set 
foi-th the lease, the death of Mr. Prout, 
seised of the rent and the reversion in fee, 
the descent to his heirs as tenants in com- 
mon, their entry and partition, and the al- 
lotment of the square. No. 876, with the 
rent, to the wife of the defendant, one of 
the coheirs, the seisin of the defendant and 
wife, and the nonpayment of five years' 
rent ending on the 1st of December, 1835. 
The plaintiff pleaded non tenuit, non dimisit, 
and no rent arrear, upon which pleas issues 
were joined. Evidence was offered at the 
trial to show that Joel Oruttenden was the 
agent of Chalmers for paying the rent to 
Mr. Prout; that he suffered the taxes to 
remain unpaid, whereby the property was 
sold, in December, 1827, and bought in by 
Mr. Cruttenden, who, however, continued to 
pay the rent to Mr. Prout, until 1830; that 
air. Prout died, and ilr. Cruttenden, in 1835, 
obtained a deed from the mayor of Wash- 
ington, in confirmation of his purchase at 
the tax saie, and in the same year, conveyed 
the same to the plaintiff; that Chalmers died 
in 1834. The plaintiff claimed under fhe 
tax sale to Mr. Oi*uttenden. 

Mr. Bradley, for the defendant, contended 
that that sale was void by the collusion be- 



tween Mr. Cruttenden and Mr. Chalmers, 
and ^hat the tenancy still continued, not- 
withstanding the sale. 

R. J. Brent, for plaintiff, prayed the court 
to instruct the jurj- that the lease from 
Prout to Chalmers only operated as a lease 
at will, and that if they should believe from 
the evidence that Chalmers was not in pos- 
session, either by himself or by his tenant, 
for several years before the distress; or if 
they find that Chalmers was dead in 1834, 
then the plaintiff is entitled to recover. 

But THE COURT refused to give the in- 
struction. They also refused to instruct the 
juiy that if they should find that more than 
six months before the distress laid, the 
plaintiff held adversely to the claim of the 
defendant, and that such adverse claim was 
known to the heirs of the said W. Prout, or 
to their agent, or to the defendant, then the 
plaintiff is entitled to recover. 

Mr. Brent then prayed the court to in- 
struct the jury that, if they should be of 
opinion, from the evidence, that the said 
Joel Cruttenden fairly and bona fide pur- 
chased the property at a tax-sale made by 
the coi'poration in 1827, without any col- 
lusion with the said Chalmers, the tenant, 
who was bound to pay the taxes, and that 
when he entered upon the same, he did so in 
virtue of that purchase, and not as tenant 
of the said Chalmers, or of the heirs of 
Prout, under whom the defendant claims; 
and that afterwards, and while he so pos- 
sessed the property, claiming it in fee sim- 
ple, in virtue of the said sale, he put the 
plaintiff in possession under a contract to 
convey the same to him, and did actually 
convey the same to the said plaintiff after 
the corporation had made the deed to the 
said Cruttenden, and about* eight months be- 
fore the distress was levied, then the plain- 
tiff is entitled to recover in this action. 

Which instruction THE COURT gave, but 
also, at the prayer of Mr. Bradley, gave the 
following instruction, namely, that if from 
the evidence, the jury shall find that the 
said Chalmers entered into possession of the 
premises under the said lease from W. 
Prout, and remained and continued in such 
possession up to, and after the time of the 
said tax sale, in 1827, and that the said Joel 
Cruttenden, as the agent of the said Chal- 
mers, paid rent to the heirs of the said 
Prout, which had accrued after such tax 
sale, or that he was such agent before the 
said tax sale, and did not then set up, or 
pretend to any title to the said premises 
under the said sale, and that the said Crut- 
tenden had notice of the terms of the said 
lease from Prout to Chalmers, and that the 
said Chalmers was thereby bound to pay 
the taxes on the property, then, the said 
Cruttenden did not acquire any title to the 
said premises by reason of the said tax 
sale, and the said Chalmers continued the 
tenant of the said premises, and the plaintiff 
is not entitled to recover. 
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Mr. Bradley prayed the court to instruct 
the jury that, if they found from the evi- 
dence, that the premises were assessed in 
the name of "John Chalmers, or the Bank 
of Washington," the assessment was not in 
compliance with the terms of the charter, 
and the tax sale in 1827 was, for that rea- 
son, void. 

But THE COURT, upon considering the 
act of May 26, 1S24, § 2, supplementary to 
the' charter of 1820, refused to give the in- 
struction. 

Mr, Brent then prayed the court to in- 
struct the jury that, after the 1st of Decem- 
ber, 1828 (namely, after the expiration of 
the first seven years of the lease), the lease 
operated only as a lease from year to year, 
and if they find, from the evidence, that the 
said Chalmers died 'in the year 1834, and 
that the plaintiff from that time and before 
has been in possession of the premises, 
elaimmg adversely to the defendant, then 
there was no tenancy subsisting at the time of 
the distress laid, and the plaintiff is "entitled 
to recover. 

But THE COURT refused to give the in- 
sti'uction; the defendant having oflCered evi- 
■ dence that the square No. 876, the premises 
iu question, contained 13 lots, and that a 
ropewalk was erected thereon, extending 
across several lots, and that upon one of 
those lots there was personal property 
enough, at the time of the tax-sale to pay 
the taxes. 

Mr. Brent prayed the court to instruct the 
jury, in effect, that goods, found upon one 
■of the lots, are not liable for the taxes upon 
the other lots, 

. But THE COURT refused to give the in- 
struction, and said: The words of the char- 
ter of 1820, § 10, are, "Provided that no sale 
shall be made of any improved property, 
whereon there is personal property sufficient 
to pay the said taxes." If an improvement 
extend over divers lots, such lots are im- 
proved property; and personal property 
found on any part of that improved proper- 
ty is liable for the taxes due thereon. 

THE COURT also decided that, under a 
reservation of "§20 a, year rent clear of all 
taxes and charges," the tenant is bound to 
pay the taxes as well as the rent, although 
the lease contain a clause of re-entry, "in 
case the said rent of ?20, or any part there- 
of, should remain unpaid for 60 days," &c. 

Verdict for defendant. 



Case No. 13,654: 

-SEMMES V. ONEjVLE. 
[1 Cranch, 0. C. 246.] i 

■Circuit Court, District of Colun^ibia. July Terra, 
1805. 
Replevin— Amexdmest to Plea. 
After plea of property in the defendant in re- 
plevin, tile court will permit the defendant to 

1 [Reported by Hon. William Cranch, Chief 
■Judge.] 



amend by pleading property in a stranger, on pay- 
ment of all antecedent costs, and a continuance 
of the cause. 

Replevin. Plea, property in defendant. 
Leave given to plead property in a stranger, 
on payment of all antecedent costs, and a 
continuance, if requested. 



SEMMES (POWER v.). See Case No. 11,360. 



Case No. 13,655. 

SEMMES «t ux. V. SHERBURNE. 

[2 Cranch, C. C. 534.] i 

Circuit Court, District of Columbia. Dec Term, 
1824. 

Pleading at Law — Tkovek— Declaration— Con- 
clusion. 
In trover by husband and wife for a conver- 
sion of the wife's goods before marriage, the dec- 
laration must conclude ad damna ipsonim. 

Trover by ^husband and wife for the wife's 
slave. The* declaration averred the trover 
and conversion to have been before the in- 
termarriage, and concluded to the damage 
of the husband alone. 

After verdict for the plaintiffs [Jesse M, 
Semmes and wife], with §300 damages, at 
April term, 1824, Mr. R. S. Coxe, for the de- 
fendant [J. H, Sherburne], moved in arrest 
of judgment thatthe declaration should have 
concluded ad damna ipsorum; and cited 1 
Chit. PI. 60, 61, 398; 2 Chit PI. 49, 50, 59, 
374; Nelthrop v. Anderson, 1 Salt. 114. 

Mr. Morfit, contra, cited 2 Esp. N. P. 186; 
Blackborne v. Greaves, 2 Lev. 107; Esp. N. 
P. 201; Countess of Rutland's Case, Cro. 
Eliz. 377; 2 Bl. Comm. 433; Bloxam v. Hub- 
bard, 5 Bast, 407. 

This objection had become important, as 
the husband had died before verdict, and 
his death had been suggested upon the dock- 
et at October term, 1823. 

THE COURT (THRUSTON, Circuit Judge, 
absent) arrested the judgment. The surviv- 
ing plamtifif had leave to amend, and a 
venire de novo was awarded, at May term, 
1825 [Case No. 12,656]. 

[See Case No. 12,760.] 



Case ]S"o. 12,656. 

SEMMES v. SHERBURNE. 

[2 Cranch, C C. 637.] i 

Circuit Court, District of Columbia. Dec Term, 
1825. 

Slavery — Loss op Slave — Jduqment — Hire op 
Slave— Estoppel. 
1. If the plaintiff's slave be -hired to the de- 
fendant in the District of Columbia, who carries 
her to New Hampshire without the consent or 

1 [Reported by Hon. William Cranch, Chief 
.Judge.] 
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authority of the plaintiff, by means whereof she 
is lost to the plaintiff, he may, in trover, recover 
the value of the slave. But if the plaintiff as- 
sented to the defendant's taking the slave to New 
England either before or after he took her, and 
she was lost without any negligence or omission 
of the defendant, xhe plaintiff is not entitled to 
recover. 

2. In trover for a slave, the plaintiff cannot 
reeo\ er if he has obtained •judgment against the 
defendant in a previous suit for the hire of the 
slave to a period subsequent to the commence- 
ment of the action of trover; but if, in making 
his claim for the hire of the slave, he did not 
mean to charge for the hire to a period later 
than the commencement of the action of trover, 
then such mistaken claim and the judgment 
thereon are not conclusive evidence against the 
plaintiff in the action of trover. 

Ti'over for a slave. This cause having 
come on to trial again upon the amended 
pleadings [Case No. 12,655]. 

Mr. Key and Mr. Morfit, for plaintiff. 
Mr. Coxe, for defendant. 

THE COURT, at the prayer of the plain- 
tiff's counsel, instructed the jury, that if 
they believed from the evidence that the de- 
fendant, without the consent or authority of 
the plaintiff carried his female slave away 
to N. Hampshire and did not bring her back 
again and return her to the plaintiff, and 
that by reason of her being so carried away, 
the plaintiff has lost her, the plaintiff is en- 
titled to recover the value of the slave. But 
at the prayer of the defendant, further in- 
structed the jury that if they should find 
from the evidence that the plaintiff had 
claimed and recovered judgment against the 
defendant for the hire of the slave up to a 
time subsequent to the institution of this 
suit, such claim and judgment are conclusive 
evidence of a waiver, by the plaintiff, of 
any unlawful conversion by the defendant 
prior to the commencement of this suit, and 
the plaintiff is not entitled to recover in this 
action. But if the plaintiff, in making his 
claim for the hire of the slave, upon which 
he had recovered judgment, did not mean to 
charge for the hire of the slave to a period 
later than the commencement of this suit, 
then such mistaken claim so made by the 
plaintiff, and the judgment thereon, are not 
conclusive against the plaintiff in this action. 

THE COURT further instructed the jury, 
at the prayer of the defendant, that if they 
should find from the evidence that the plain- 
tiff assented to the taking of the slave to 
New England, either before or after the de- 
fendant took her, and that such slave was 
lost without any negligence or omission of 
the defendant, the plaintiff is not entitled to 
recover. 

Verdict for the plaintiff, ?360, and judg- 
ment. 

[See Case No. 12,760.] 



Case No- IS, 6 57. 

SEMMES V. SPRIGG. 

[4 Cranch, C. C. 292.] i 

Circuit Court, District of Coliunbia. March 
Term, 1833. 

Landlord and Tenant — Rent — Disthess — Ap- 
fkaisement. 

Messrs. Turner and Redin, for plaintiff. 
Messrs. Key and Dunlop, for defendant 

THE COURT (THRUSTON, Circuit Judge, 
absent) decided that the appraisement, made 
at the time of levying the disti'ess, is prima 
facie evidence of tiie value of the goods dis- 
trained. 



Case No. IS, 658. 

SEMMES et al. v. WILSON. 

[5 Cranch, O. 0. 285.] i 

Circuit Court, District of Columbia, 
Term. 1837. 



March 



SEMMES (SHERBURNE v.). 
12,760. 



See Case No. 



Notes— Sale of Overdue Forged Note — Cos- 

SIDERATION. 

1. The jury cannot infer that the plaintiffs 
agreed to run the risk of a note's being a for- 
gery, because it was passed to them long after it 
was dishonored, and at a discount of 10 per cent, 
and interest less than its nominal amount. 

2. A person who sells a note is always under- 
stood as affirming that it is what it purports to 
be, namely, a genuine note. 

3. If it is not what it purports to be, it is noth- 
ing, and may he treated as a nullity; and it is 
not material whether it be given in payment of 
an antecedent deot, or in exchange for goods 
immediately sold and delivered, or to be sold 
and delivered at a subsequent day. 

[Cited in brief in Boyd v. Mexico Southern 
Bank, 67 Mo. 539.] 

4. In the first case, it would be no payment; 
in the second and third cases, there would be a 
total failure of the consideration; and the person 
who has parted with his property, in expectation 
of a consideration, which lias failed, may resort 
to his original cause of action. 

5. To enable a plaintiff, who has received from 
his debtor a forged note, in payment of a preced- 
ent debt, to recover upon his original cause of 
action, it is not necessary for the plaintiff to prove 
that the defendant knew that the note was 
forged, when he passed it to the plaintiff, or that 
he passed it fraudulently. 

6. It is only necessary for him to prove that the 
note was forged, and was passed to him by the 
defendant, for a valuable consideration, after it 
was dishonored. 

7. It is not necessary that the plaintiff should 
prove, that he had instituted suits against the 
maker and indorser of the note, and failed to re- 
cover in such suits. 

8. He has a right to establish the forgery in a 
suit directly against the party who passed the 
note to him. 

9. If the innocent bona fide holder of a forged 
note, which he has received for a valuable con- 
sideration, passes it to another innocent person, 
bona fide, and for a valuable consideration, with- 
out indorsing it; although not liable upon the 
note, he is liable for the amount he has received 
for it, provided the other party has not been guiltj' 
of such negligence as would deprive the person 
from whom he received the note, of his remedy 

1 [Reported by Hon. "William Cranch, Chief 
Judge.] 



[21 Fed. Cas. page 1061] 



(Case No. 12,658) SEMMES 



aprainst prior parties who might be liable to him, 
and has given notice and offered to return the 
forced paper in a reasonable time. 

10. The person, who passes awayi a forged 
note which has lain a long time dishonored in 
his hand, is not wholly free from blame in not 
having discovered the forgery; and on that 
cround may be liable to refund to the person to 
whom he passed it, the consideration which he 
received. 

Assumpsit, for lumber, sold and delivered. 
The evidenee was, that the defendant [Wil- 
liam Wilson], in payment of a debt, due to 
him, received a note puiporting to be made by 
one "W. Lancaster, dated Februaiy 9, 1833, for 
?150, at 60 days, payable to and indorsed by 
one Eleanor Gardiner in blank; and due on 
the 10th-13tb of AprD, 1S33. The defendant 
Indorsed it in blank, and put it into a bank 
for collection. It was not paid at maturity, 
and the defendant withdrew it from bank, 
erased Ms 'indorsement, and offered it to the 
plaintiffs for $136.73, payable in lumber. The 
plaintiffs accepted the offer, received the note, 
and gave the defendant the following due-bill: 
"Due William Wilson $136.75. payable in lum- 
ber. $136.75. Sbepard and Mudd. May 27, 
1833." Lumber to the amount of $179.94 was 
delivered by the plaintiffs to the defendant, 
from time to time, as be wanted it, commen- 
cing on the 28tb of May, and ending on the 
4tb of October, 1833. On the 4th of January, 
1834, the account was settled by crediting the de- 
fendant $136.75 for the note, and $43.19 in cash 
for the balance. It was afterwards discover- 
ed that the note was a forgeiy; the names of 
the maker and fii*st indorser being forged. 
The defendant was ignorant of the forgery 
when he passed it to the plaintiffs, although 
it had then been dishonored, and had laid over, 
at least, forty-four days. It did not appear 
that the note had been protested. 

Upon the trial, Mr. Bradley, for defendant, 
pi-ayed the court to instruct the jury that if, 
from the evidence, they should be of opinion 
that the note was sold by the defendant to the 
plaintiffs, long after it became due, at ten per 
cent, and the interest less than the real amount 
of the note, then it Is competent for them to 
infer that the said discount was intended to 
cover all risks upon the note, including the 
risk of its being forged. Which instruction 
THE COURT (nem. con.) refused to give. 

The defendant's counsel then prayed an in- 
struction to the jury that unless they should 
believe, from the evidence, that the said note 
was a forged note, and that the forgery was 
known to the defendant when he passed it to 
the plaintiffs, and not known to the plaintiffs; 
and that so knowing the same, the defendant 
fraudulently passed the said note to the plain- 
tiffs, after the same had been due and impaid 
for tlie space of nine months and upwards; 
and the plaintiffs paid him the sum of $136.75, 
being the amount ^ue, after deducting the in- 
terest and ten per cent, on the* gross amount 
of the note, then the plaintiffs are not entitled 
to recover. Which instruction, THE COURT, 
also, (nem. con.) refused to give. 



The counsel for the defendant, then prayed 
the court to instruct the jury, that the plain- 
tiff is not entitled to recover in this action, 
Tinless the jury shall be satisfied by the evi- 
dence, that suits were instituted by the pres- 
ent plaintiffs against the drawer and indorser 
of the said note; and that, in such suits, the 
plaintiffs failed to recover. Which instruc- 
tion, THE COURT (THRUSTON, Circuit 
Judge, contra,) refused to give. 

The verdict being for the plaintiff, the de- 
fendant's counsel moved the court for a new 
trial, and assigned the following reasons; 1. 
Because the court misdirected the jury upon 
the questions of law submitted to them on the 
part of the defendant 2. Because the court 
permitted testimony to go to the jury, after 
the same had been objected to by the defend- 
ant, to prove the forgery of the names of the 
maker and indorser of the promissoiy note of- 
fered in evidence by the plaintiffs. 3. Because 
the court permitted the said promissory note" 
to be given in evidence to the jury. 4. Be- 
cause the verdict was against the law, and 
against the evidence. 

ORANOH, Chief Judge (THRUSTON, Cir- 
cuit Judge, absent). The first prayer required 
the court to instruct the jury that they may 
infer that tlie plaintiffs agreed to run the risk 
of the note's being a forgery, because it was 
passed to them long after it was dishonored, 
and at ten per cent, (and interest) less than its 
nominal amount; and in refusing that instruc- 
tion, it is said the court erred. When a per- 
son sells a note he is always understood as af- 
firming that it is what it purports to be; that • 
is, that it is a genuine note. If it is not what 
it purports to be it is nothing, and may be 
treated as a nullity; and it is not material 
■whether it be given in payment of an anteced- 
ent debt, or in exchange for goods immediate- 
ly sold and delivered, or to be sold and deliv- 
ered at a subsequent day. In the first case it 
would be no payment; in the second and third 
eases there would be a total failure of the 
consideration; and the party who has parted 
with his property in expectation of a consid- 
eration which has failed, may resort to his 
original cause of action. A deduction of ten 
per cent, and Interest upon a dishonored note, 
not indorsed by the party who offers it for sale, 
would only justify an inference that the party 
who purchased it had agreed to take the risk 
of the responsibility of the parties whose 
names appear upon the note. No one Vfho 
purchases a note ever thinks of taking upon 
himself the risk of its being a forgery; nor 
does he ask the vendor whether it is, as it 
pm-ports to be, a genuine note. The question, 
among merchants, would be deemed an insult. 
It would imply that the vendor knew whether 
it was or not a forgery; and that if it was, 
he must be a knave to offer it. He must be 
considered, therefore, as offering it as a gen- 
uine note; and ten per cent, is a nloderate 
discount upon a dishonored note, even if it be 
a genuine note of solvent parties. The longer 
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the note remained in the hands of the defend- 
ant after it was dishonored, the greater right 
had tlie plaintiffs to suppose it to be a genuine 
note; for it would he reasonable to infer that 
the defendant would inquire why the note 
was not paid at maturity; and that if it were 
not genuine, the forgery would have been dis- 
covered. The plaintife could not suppose that 
the defendant intended to sell him a counter- 
feited or a forged note; and as the defendant 
had had time to discover the forgery, if it was 
one, the plaintiff must have had full confidence 
in the genuineness of the note. Neither the 
length of time since the note became passable, 
nor the rate of discount, would have justified 
the jury in inferring that the plaintiffs took 
on themselves the risk of the note being 
forged. The plaintiff was not put upon in- 
quiry, by the defendant, as to the genuineness 
of the note; on the contrary, the length of 
time that it remained in the hands of the de- 
fendant, after it was dishonored, tended to 
lull him into security upon that point. We 
think, therefore, that the first insti-uction 
prayed by the defendant, was correctly re- 
fused. 

The second insti-uetion prayed by the de- 
fendant's counsel was, that the plaintiffs were 
not entitled to recover "unless the jury should 
believe, from the evidence, that the said note 
was a forged note; and that such forgeiy was 
known to the defendant at the time he passed 
it to the plaintiffs, and not known to the said 
plaintiffs, and that so knowing the same, the 
defendant fraudulently passed the said note 
to the plaintiffs after the same had been due 
and unpaid for the space of nine months and 
upwards, and that the plaintiffs paid him the 
sum of $136.75, being the amount due, after 
deducting the interest and ten per cent, on the 
gross amount of said note." This instruction 
was refused by the court, because they were 
of opinion tliat it was not necessary to the 
plaintiffs' right of action, in this case, that 
they should prove any of the facts stated in 
this second prayer, other than that the note 
was a forged note, and passed, by the de- 
fendant, to tlie plaintiffs for a valuable con- 
sideration after it was dishonored. There was 
no evidence that nine months had elapsed, aft- 
er the dishonor of the note before it was 
passed to the plaintiffs. The note fell due 
on the 10th-13th of April, and it appears from 
the due-bill given by the plaintiffs to the de- 
fendant for lumber, that it was passed to the 
plaintiffs on the 27th of May, forty-four days 
after it fell due. The court, however, do not 
deem the length of time material; except, that 
the longer it was the less excuse had tiie de- 
fendant for not having discovered the forgery. 
The court is still of the opinion that the plain- 
tiffs' right to recover in this action, does not 
depend upon their proving fraud in the defend- 
ant, and that this second instruction was prop- 
erly refused. 

The third instruction prayed by the defend- 
ant's counsel, was, "that the plaintiffs are not 
entitled to recover in this action unless the 



jury shall be satisfied, by the evidence, that 
suits were instituted by the present plaintiffs 
against the drawer and indorser of the said 
note, and that in such suits the plaintiffs failed 
to recover."' Among the cases cited, and 
many others which have been examined, 
where suits have been brought to recover mon- 
ey paid upon forged instruments, not one has 
been found to support the doctrine contained 
in this prayer. In all of them the forgery has 
been primarily and direetiy proved, or at- 
tempted to be proved, in the action against 
the party who passed the forged paper to the 
plaintiff; and no intimation or suggestion that 
there should be a suit first brought against 
the parties whose names were forged. We 
think this instruction also was eorrectiy re- 
fused; and that the plaintiffs had a right to 
give the note in evidence, and to prove the 
forgery in this action. The specific grounds al- 
leged for a new trial are, therefore, bven-uled. 
But there is a general allegation that the ver- 
dict was against law and evidence. The whole 
evidence is not stated, but we believe the facts 
which it tended to prove were as before men- 
tioned. It did not appear at what time the 
plaintiffs first discovered the forgery, nor 
when they first gave notice of it to the de- 
fendant. It seems to be well settled by the 
cases which have been cited and examined, 
that if the innocent, bona fide, holder of a 
forged note which he has received for a valu- 
able consideration, passes it to another inno- 
cent person, bonS, fide, and for a valuable con- 
sideration, without indorsing it, although not 
liable upon the note, he is liable for the 
amount he has received for it, provided the 
other party has- not been guilty of such negli- 
gence as would deprive the person, from 
whom he received the note, of his remedy 
against prior parties who might be liable to 
him, and has given notice, and offered to re- 
turn the forged paper in a reasonable time. 
See Jones v. Hyde, 5 Taunt. 48S; Wilkinson 
V. Johnson, 3 Barn. & G. 42S, 5 Dowl. & R. 
403; Fuller v. Smith, Ryan & M. 49, 1 Car. & 
P. 197; Chit. Cent. 191, who cites the above 
cases; Gloucester Bank v. Salem Bank, 17 
Mass. 33; Markle v. Hatfield, 2 Johns. 455; 
Young V. Adams, 6 ilass. 182; Smith v. Ches- 
ter, 1 Term R. 654; Price v. Neal, 3 Burrows, 
1354; Puckford v. Maxwell, 6 Term R 52; 
Owenson v. Morse, 7 Term R. 64; Bank of 
U. S. V. Bank of Georgia, 10 Wheat [23 
V. S.3 333. In Wilkinson v. Johnson, 5. 
Dowl. & R. 411, the court said, "And though, 
where all the negligence is all on one side, 
it may, perhaps, be imfit to inquire into the 
quantity, yet where there is any fault in 
the other party, and that other paity cannot 
he said to be wholly innocent, he ought not, in 
our opinion, to profit by the mistake into 
which he may, by his own prior mistake, have 
led the other party; at least, if the mistake 
is discovered be&re any alteration in the situa- 
tion of any of the other parties; that is, while 
the remedies of all the other parties entitied 
to remedy are left entire, and no one is dis- 
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charged by laches." "We think the payment 
ui this case "was a payment by mistake, and 
without consideration, to a person not -wholly 
free from blame, and who ought not, therefore, 
in our opinion, to retain the money." In the 
case of Fuller v. Smith, Ryan & M. 49, Abbot, 
G. J., said: "If you take a bill without in- 
dorsement, you cannot sue the person from 
whom you receive it," (meaning, no doubt, up- 
on the bill) "but then you take It as a bill; 
but here, in fact, the instrument, on the faith 
of which the money was advanced, turns out 
not to be a bill of exchange as it was repre- 
sented, being altogether a forgery; and that I 
take to be the distinction." Chitty (Cont. 191) 
says: "A person who discounts a forged navy- 
bill, bank-note, or similar instrument, for an- 
other who passed it to him without knowledge 
of the forgery, may recover back the money 
as paid by mistake. In such case also there 
is a failure of the consideration." He cites 
the cases from 5 Taunt 488; 1 Ryan & M. 
49; 3 Barn. & O. 428; 6 Taunt 76; 3 Bun-ows 
1354. In the case of Bank of TJ. S. v. Bank of 
Georgia, 10 Wheat. [23 U. S.] 344, Mr, Jus- 
tice Story says: '"Even in relation to forged 
bills of third persons received in payment of a 
debt there has been a qualification ingrafted 
on the general doctrine, that the notice and thp 
return must be in reasonable time, and any 
neglect will absolve the payee from responsibil- 
ity." In the case of Gloucester Bank v. Salem 
Bank, the plaintiffs had received forged notes 
purporting to be notes of their own bank, and 
paid them; and, fifteen days afterwards, gave 
notice to the defendants from whom they had 
received them, and then brought suit to recov- 
er back the money. 

Parker, 0. J., said, "The true rule Is that the 
party receiving such notes" (forged bank-notes) 
"must examine them as soon as he has oppor- 
tunity and return them immediately; if he 
does not he is negligent; and negligence will 
defeat his right of action. This principle wiU 
apply in all cases when forged notes have 
been received; but certainly with more 
strength when the party receiving them is the 
one purporting to be bound to pay; for he 
knows, better than any other, whether they 
are his notes or not; and if he pays them, or 
receives them in payment, and continues silent 
after he has had sufBcient opportunity to ex- 
amine them, he should be considered as hav- 
ing adopted them as his own." In the present 
case, it has been before observed that it does 
not .appear when the forgery was first dis- 
covered, nor at what time the plaintiffs gave 
notice of the forgery to the defendant. If 
the plaintiffs kept the note a long time without 
inquhry, it may have been that they were 
lulled into security by the defendant's having 
kept the note so long after it was dishonored; 
and if there was negligence on their part, 
there was at least as much (we think more) 
on the part of the defendant And we should 
say, with the com*t of king's bench in Wilkin- 
son V, Johnson (5 Dowl, & R. 411): "We think 
the payment" by the plaintiffs, "in this case 



was a payment by mistake, and without con- 
sideration, to a person not wholly free from 
blame, and who ought not therefore, in our 
opinion, to retain the money." 
We think, therefore, the motion for a new 



trial must 
plaintiff. 



be overruled. Judgment for the 
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SEMPI/E T. BANK OF BRITISH 
COLUMBIA. 

[5 Sawy. 88; 6 Reporter, 9.] i 

Circuit Court, D. Oregon. March 25, 1878. 

Foreign Corporation — Repeat, of Statute — 
CoNSTRuCTioK OF Statute — Res Judicata — 
Purchase at Sale on DEfiBEE— Mortgagor — 
Mortgagee. 

1. A foreign corporation is not authorized to 
transact business in Oregon without first ap- 
uointinsr a resident agent xipon whom process 
may be served in actions against it and all acts 
done by it without such appointment are void. 
In re Comstoek [Case No. 3,078] afiirmed. 

[Cited in Northwestern Ins. Co. v. Elliott, 5 
Fed. 227; Orange Nat Bank v. Traver, 7 
Fed. 147; Oregonian Ry. Co. v. Oregon Ry. 
& Nav. Co., 23 Fed. 237.] 

[Cited in Dudley v. Collier (Ala.) 6 South. 306. 
Cited in brief in Dearborn Foundry Co. v. 
Augustine (Wash.) 31 Pac. 323.] 

2. An amendment to sections 2 and 3 of the 
Oregon foreign corporation act, relieving a for- 
eiffn banking corporation from making a deposit 
before doing business in the state, does not repeal 
or affect sections 8 and 9 of said act, requiring 
such corporation to appoint a resident agent be- 
fore doing business here. 

3. A provision in one section of an act, that a 
foreign corporation shall, before doing business 
in Oregon, appoint a resident agent herein, is 
not limited in its operation to certain corporations 
enumerated in a prior section of the same act, re- 
quiring such specified corporations to also make 
a deposit before doing business in the state. 

4. In a suit to enforce the lien of a mortgage 
in the state circuit court the decree of said court 
directing the sale of the mortgaged premises, for 
the purpose thereof, necessarily determined the 
capacity of the plaintiff to maintain suci suit 
and the validity of the note and mortgage sued 
uoon, and the same thereby became, .as to the 
parties thereto and their privies, res judicata. 

[Cited in Alexander v. Knox, Case No. 170.] 

5. Such decree, when made in favor of a for- 
eign corporation prohibited from doing business 
in this state, does not authorize or empower such 
corporation to purchase said mortgaged premises 
at the sale thereof or to receive a conveyance 
thereof from the sheriff. 

6. In a suit to enforce the lien of a mortgage 
the title to the mortgaged premises remains in 
the mortgagor until a conveyance is made by the 
officer authorized to make the sale; and a con- 
veyance to the defendant it being a foreign cor- 
poration not authorized to do business in Oregon, 
is void, and the title remains in the mortgagor. 

7. A mortgage in Oregon is only a security, and 
the mortgage? is not entitled to the possession of 
the premises without the consent of the mortga- 
gor, until the latter is divested of his title by a 
valid judicial sale and conveyance. 

Action to recover possession of real property. 

1 [Reported by L. S. B. Sawyer, Esq., and here ■ 
reprinted by permission. 6 Reporter, 9, contains 
only ^ partial report] 
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W. ILair Hill, H. Y. Thompson, George W. 
Durham, and H. T, Bingham, for plaintiff. 
William A. EjOSnger, for defendant. 

DEADY, District Judge. Ruth A. Stnnple, 
a married woman and citizen of Oregon, brings 
this action against the defendant, a British 
corporation, doing business in this state, to 
recover the possession of the west half of lot 
No. 3, in Park block No. 1, in the city of 
Portland; alleging that she is the owner of 
the same as her separate property, and enti- 
tled to the possession thereof, which the de- 
fendant wixingfully withholds from her. The 
cause was tiled witliout a juiy. From the 
pleadings and evidence the material facts ap- 
pear to be as follows. At and prior to June 
27, 1873, the plaintifE was a married woman 
and the owner in fee, as her separate property, 
of lots 2 and 3, in Pai-k block 1, of the city of 
Portland, at which date she, togetlier with her 
husband, Eugene Semple, mortgaged said lots 
to the defendant to secure the note of her hus- 
band, then given to the defendant for the sum 
of nine thousand five hundred dollars, payable 
on January 1, 1874, with interest at the rate 
of one per centum per month; that on Jvne 
17, 1874, the circuit court of the state for the 
countj' of Multnomah, in a suit then pend- 
ing therein between said Bank of British Co- 
lumbia as plaintiff and said Ruth A. Semple 
and her husband as defendants, pronounced 
a decree, whereby it was adjudged that said 
bank recover of said Eiigene Semple the sum 
of ten thousand two hundred and twenty-eight 
dollars, the balance then due upon said note, 
and that said lots be sold as upon execution, 
to pay said sum with accruing interest, to- 
gether with the costs of said suit; that on 
July 18, 1874, the sheriff of said county, upon 
process issued out of said circuit court for the 
enforcement of said decree, sold said lots "to 
Edwin Russell, manager of the Bank of Brit- 
ish C!olumbia," for the sum of ten thousand 
seven hundred and fifty-three dollars and sev- 
enty-five cents; that on August 3, 1874, said 
circuit court, upon motion of the attorney for 
said bank, subscribed "Attorney for Plaintiff 
and Edwin Russell,'' made an order confirming 
said sale, reciting therein that said lots had 
been sold as aforesaid "to Edwin Russell, 
manager of the Bank of British Columbia;'* 
that on May 20, 1875, the sheriff of said coun- 
ty, but not the one. who made the sale afore- 
said, executed a conveyance in due form of 
law of said lots, to said bank; that said Ed- 
win Russell at and from the date of such sale 
to the execution of said conveyance was the 
manager of said bank, and as such and on ac- 
count thereof bid in said lots at said sale, and 
such manager directed the conveyance there- 
of aforesaid, to be made to said bank; that at 
and from the date of the execution of the 
mortgage aforesaid to the date of the convey- 
ance aforesaid the defendant was a foreign 
corporation formed under the laws of Great 
Britain and had not complied with the laws of 
Oregon (Laws Or. 1874, p. 617) requiring such 
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corpoi-ation to appoint a resident of the state 
its attorney with authority to accept service 
of all process necessary to give the courts of 
said state and the XTnited States therein juris- 
diction of said corporation, and upon whom 
such process might be duly served, and, there- 
fore, was not authorized or empowered during 
such period to transact any business within 
said state. 

Upon this state of facts the plaintiff con- 
tends tliat the note and mortgage, being made 
while the defendant was prohibited from do- 
ing business in this state, are illegal and void. 
Such was the ruling of the district court for 
this district in Re Comstock [Case No. 3,078]. 
Since that decision the question has been be- 
fore the supreme court of the state, where it 
was held that a mortgage taken by this defend- 
ant under like circumstances was void as 
against a junior mortgage made to a third 
person; but the mortgagor not making any 
defense to the suit for foreclosure by the bank 
it was not determined whether he was es- 
topped to set up the illegality of this transac- 
tion as against it or not Bank of British 
Columbia v. Page, 6 Or. 431. 

The ruling in Re Comstock [supra] has been 
characterized by the learned counsel for the 
defendant as harsh and "to the great damage 
and injury of the large foreign capital repre- 
sented in our state by the various foreign cor- 
porations doing business therein." Whether 
there are any other foreign corporations than 
the defendant that have undertaken to trans- 
act business in this state in disregard of its 
legislation upon this subject does not appear, 
and the court is not advised. But if there 
are, it furnishes no reason why this plain and 
wholesome statute should be refined and con- 
strued out of existence, but rather the con- 
ti-aiy. Nor does it appear wherein consists 
the hai-shness of the ruling in question. The 
effect thereof may be inconvenient and even 
injurious to the bank, but that alone is no rea- 
son why the court should have decided other- 
wise and thus refused to give effect to the 
plain letter of the statute and the evident pur- 
pose of its enactment. A foreign corpomtion 
which engages in business in this state in de- 
liberate defiance of the law prescribing the 
conditions upon which alone it may come here, 
must take the consequences of such illegal 
conduct, and has no right to complain eithei- of 
the harshness of the law or its enforcement. 
If this were a case in which the foreign cor- 
poration had attempted in good faith to com- 
ply with the law, but through some excusable 
mistake or inadvertence had failed to do so, 
there might be some gi-ound for sympathy and 
some reason for asking a court so to construe 
the law, if possible, as to excuse the omission. 

But it is now seriously contended "that any 
person dealing with an acting corporation, as 
such, cannot allege against it, in its suit or 
action, any such defense as an objection going 
to the regularity or perfeetness of its being," 
citing the case of Chubb v. Upton, 95 U. S. 
665, wherein the court say that "it is settled 
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"by tlie decisions of the courts of the United 
States, and by tlie decisions of many of the 
state courts, that one who contracts witli an 
acting corporation cannot defend himself 
against a claun on such contract, in a suit by 
the corporation, by alleging the irregularity of 
its origin." The actual ruling in the case was 
that where there was an attempted alteration 
of an Ulinois corporation under the form of 
law, and the defendant took part in the pro- 
•ceedings, subscribed for the increased stock, 
paid a percentage thereon and acted as an ofli- 
■cer of the new company, he could not, in an 
action by the assignee in bankruptcy of such 
-company to compel the fulfillment of his con- 
tract of subscription, deny the regularity of 
the organization of the new company. In sup- 
port of this conclusion the court cited the simi- 
lar cases of Upton v. Tribilcock, Sanger v. 
Upton, and Oarrer v. Upton, 91 U. S. 45, 36, 
4ind 64. 

But surely these cases are not in point, and 
the doctrine of them has no application to the 
•case under consideration. This is a case of 
jin illegal act done by the defendant, not only 
without authority of law, but in direct viola- 
tion of a positive legislative prohibition. The 
■case of Chubb v. Upton was that of a duly 
organized domestic corporation that had at- 
tempted in good faith to increase its stock 
jiccording to the forms of law, and in so do- 
ing had innocently omitted some interme- 
diate step, or deviated from some non-essen- 
tial direction, which the court characterized 
AS a mere in-egularity— while the party who 
made the objection was a stockholder and di- 
rector in tlie company during the very time 
■of the ti'ansactions complained of. Here the 
party alleging the illegality of the contract 
is a stranger to the defendant, and in no way 
responsible for the legality of or a partici- 
pant in the illegality of its contract. The de- 
fendant, as to this state, or any transaction 
therein, is neither a corporation de jure nor 
■de facto. It has never acquired the right to 
■exist here, or even attempted it Whatever 
it may be in the place of its creation, here, 
At least, it is a mere nullity, a nonentity. The 
question of mere irregularities in its organi- 
zation does not arise. For there is not the 
slightest ground for claiming that it has 
■ever, regularly or otherwise, become clothed 
with the form or power of a corporation in 
this state or attempted to do so. Indeed, it 
was expressly prohibited from existing or ex- 
•ercising its corporate functions in Oregon, 
■except upon the condition precedent, that it 
■shall first comply with the law of the state 
in the appointment of a resident agent. As 
well say that any fortuitous assemblage or 
Association of persons not having in any way 
Attempted or intended to become a corpora- 
tion under the laws of this state, might 
nevertheless, by simply calling themselves 
such and acting as such, become one de facto. 
As was said in In re Comstock, supra: "The 
•doctrine of estoppel in pais has never been 
<;arried so far as to prevent a party from 
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showing that a corporation, even if it be one 
de jure, had not the power to do a particular 
thing, or that it was done in violation of a 
statute." No one is estopped to show that 
an act upon which a party claims a right 
is illegal simply because he was a party to 
it— even in pari delicto. If the matter con- 
cerned the parties to the transaction alone 
the rule might be otherwise, but the interest 
of society in whose behalf the act is pro- 
hibited is paramount to private equities. As 
was said in Steadman v. Duhamel,'! 0. B. 
SS8: "There cannot be an estoppel to show 
a violation of a statute, even to the prejudice 
of an innocent party;" and in Keen v. Cole- 
man, 39 Pa. St 299: "Legal incapacity can- 
not "be removed by fraudulent representa- 
tion, nor can there be an estoppel involved in 
the act to which the incapacity relates, that 
can take away that incapacity." 

It is also contended by counsel for defend- 
ant that as the foreign corporation act of Oc- 
tober 21, 1864, was so amended on December 
19, 1865, as to omit therefrom foreign bank- 
ing and exchange corporations so far as the 
same required such corporations to make a 
deposit in Oregon and pay a tax on the same, 
therefore the defendant ought not to be held 
to be within the purview of sections 8 and 
9 of such act (X.aws Or., supra) requiring 
a foreign corporation to appoint a resident 
agent before transacting business here. But 
the deduction sought to be made from this fact 
seems to be the very reverse of the most 
reasonable. The argument as I comprehend 
it, is this— because the legislature were in- 
duced to relieve the defendant as a for- 
eign banking corporation from the duty of 
makhig a deposit here for the security of 
its local creditors and from paying a tax on 
the same, that therefore they intended and 
by implication did, relieve it from the duty 
of appointing a resident agent here upon 
whom process could be served and thereby 
compel the citizens of Oregon who might 
have causes of action, or suit against such 
corporation, to follow it into the courts of 
Great Britain for redress. The mere state- 
ment of the argument seems a suflacient ref- 
utation of it The two subjects of agents 
and deposits are separate and distinct. Al- 
though in the same act, they have no other 
relation with or any dependence upon each 
other. The provisions concerning the one 
may be stricken out of the act without af- 
fecting the other. Indeed, as was shown in 
Oregon & "W. Trust Inv. Co. v. Kathbun 
[Case No. 10,555], these matters were intro- 
duced inta the assembly in two separate 
acts, which in the course of their passage 
through that body were stuck together and 
passed as one. Independently of the well 
established rule, that repeals by implication 
are not favored by the law (Smith, Com. Law, 
§ 758), it would be a clear case of judicial 
legislation to assume that because the legis- 
lature specifically repealed an act requiring 
the defendant to make a deposit before doing 
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business in this state and was silent as to 
the act requiring it to appoint a resident 
agent here, that therefore it repealed the 
latter one also. 

It is also claimed that said sections 8 and 
9 of the foreign corporation act, which de- 
clare and provide that "A foreign coi-pora- 
tion before transacting business in this state 
must dulj'" appoint a resident agent here, are 
a mere general expression following sections 
2 and 3 thereof requiring the deposit to be 
made, and are therefore only applicable to 
such corporations as are therein specially- 
enumerated upon the familiar rule in the 
consti-uction of p^al statutes, cited in XT. 
S. V. Irwia [Case No. 15,445], "Where general 
words follow an enumeration of particular 
cases, such general words are held to apply 
only to cases of the same kind as those 
which are expressly mentioned;" and that 
since banking and exchange coi-porations 
were, by the amendment of December 19, 
18C5, sti-icken out of said sections 2 and 3, 
said sections S and 9 are not applicable to 
the defendant. The case of IT. S. v. Irwin 
[supra], was this: The act of 1825 made it a 
crime to forge any "indent, certificate of 
public stock, treasury note, or other public 
security of the United States." Upon mo- 
tion to quash an indictment for forging a 
land warrant the court held that such in- 
strument was not one of those enumerated 
in said act, and that the general phrase "pub- 
lic security" ought not to be construed to 
include it, because the sense of such phrase, 
if otherwise broad enough to coyer the war- 
rant, was limited in its operation to the kind 
of instruments which immediately preceded 
it, and that these all referred to evidence of 
"pecuniary indebtment," to which class or 
kind the warrant, being a mere certificate 
that the holder thereof was entitled to lo- 
cate one hundred and sixty acres of the pub- 
lic land, did not belong. But certainly this 
rule has no application to the case under con- 
sideration. The title of the act declares that 
its purpose is to regulate and tax certain 
foreign corporations doing business in this 
state, of which the defendant is one. The 
regulation consists in requiring the appoint- 
ment of a resident agent, as provided In sec- 
tions 8 and 9. That is one matter, and the 
taxing of such corporations, as provided in 
sections 2 and 3, is another. They are sep- 
arately and distinctly provided for, and are 
in no sense paits of the same expression, 
provision or enumeration in which the oper- 
ation of the more general words is to be 
restrained withm the significance and ap- 
plicability of the particular ones. Neither is 
the act under consideration within the rule 
invoked— not being a penal one. Smith, Com. 
Law, § 740. The first part of the act pro- 
vides for raising public revenue and provid- 
ing a security for any claims of the people 
of the state against certain foreign corpora- 
tions, while the latter part prescribes the 
conditions, upon the performance of which 



foreign corporations may in any case trans- 
act business in the state. The defendant is 
included in the title of the act, which has 
never been changed, as well as sections 8- 
and 9 thereof, and therefore the latter can- 
not be restrained in their operation so as 
not to include the defendant, as in the case- 
of Oregon & W. Trust Inv. Co. v. Eathbun, 
supra, which was held by this court not to 
be within the purview of the act, because- 
not included in the title thereof. 

It is admitted, as claimed by counsel for 
the defendant, that while the title may re- 
strain the operation of an act, it cannot en- 
large it. But there is no attempt here to- 
enlarge the act by means of the title. On 
the contrary, the act in sections 8 and 9 is. 
really broader than the title, but the defend- 
ant being specially mentioned in the title and 
plainly comprehended in the language of said 
sections— "a foreign corporation"— so far as 
it is concerned, the title and act exactly coin- 
cide. But passing this point, it is insisted, 
by the defendant that the decree in the fore- 
closure suit established its right to maintain 
the same and the validity of the debt and 
security sued on. This is questioned by the 
plaintifiC, but I think without sufficient reason. 
The Oregon Code (section 726) gives the rule 
for ascertaining what was deteimined by a 
judgment or decree, as follows: "That only 
is deemed to have been determined by a for- 
mer judgment, decree or order, which appears 
upon its face to have been so determined, or 
which was actually and necessarily included 
therein, or necessary thereto." It may be ad- 
mitted that it'does not appear upon the face- 
of the decree in the foreclosure suit that the- 
validity of the note and mortgage was called 
in question and determined upon the point 
now raised, namely, that the defendant was a 
foreign corporation doing business in the state- 
in violation of its laws. There was a de- 
murrer to this complaint upon the ground that 
the defendant had not capacity to sue be- 
cause it was not a corporation formed under 
the laws of Oregon. This demurrer was over- 
ruled by consent and an answer filed alleging 
usury in the contract But the court, even if 
there had been no defense interposed, must, 
in giving its decree, have determined that the- 
bank had capacity to sue and that the note 
and mortgage were valid. This much at 
least was necessarily included in the decree,, 
and without determining these two questions 
in this way the court could not ^ave pro- 
nounced it. It is not necessary to say that 
the circuit court as a matter of fact actually 
and consciously passed upon these questions- 
in the light and upon the grovmds on which 
they are now presented to this court. On the- 
contrary it may be admitted that it did not, be- 
cause the point— that in taking this note and 
mortgage the bank was a foreign corporation 
not authorized to ti-ansact business in this 
state— was not presented to it. But in contem- 
plation of law the court, in determining these 
questions in favor of the plaintiff therein, did 
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so as to any and all matters "wMch the de- 
fendant might have alleged in objection there- 
to. In Cromwell v. County of Sac, 9± U. S. 
352, Mr. Justice Field, in discussing this sub- 
ject, says:. "A judgment rendered upon a 
promissory note is conelusiye as to the valid- 
ity of the instrument and the amount due 
upon it, although it be subsequently alleged 
that perfect defenses actually existed, of 
which no proof was offered, such as forgery, 
want of consideration, or payment H such 
defenses were not presented in the action, 
and established by competent evidence, the 
subseauent allegation of their existence is of 
no legal consequence. The judgment is con- 
clusive, so far as future proceedings at law 
are concerned, «as though the defenses never 
ex;isted." This decree is the determination of 
a court of general and concurrent jurisdiction 
and cannot be questioned collaterally. Be- 
tween these parties and upon these points the 
decree is conclusive in every other court The 
matter is res judicata. 1 Greenl. Ev. § 528. 

Admitting this conclusion, however, the 
plaintiff claims that, the defendant could not 
purchase the premises at the sheriff's sale or 
receive the title thereto by his conveyance, 
and therefore the title is still in t^e plaintiff 
and, of course, she may maintain mis action. 
In answer to this proposition counsel for the 
defendant insists that upon the testimony the 
sale was made to Russell, who had capacity 
to purchase, and not the bank, and that the 
subsequent conveyance to the latter by the as- 
signment or direction of the former are res 
inter alios acta, which do not concern the 
plaintiff and about which she cannot inquire. 
The comt has found that sale was made to 
the bank and not Russell. Upon the evi- 
dence, and in the nature of things it is plain 
that "Edwin Russell, manager of the Bank of 
British Columbia," in bidding upon property 
sold upon a decree in favor of his principal, 
the exact amount due his principal and to 
which the sheriff's deed was made by his 
verbal direction to the bank's attorney, was 
simply acting as the agent of the bank. Up- 
on their face, the words "manager," etc., ap- 
pended to the name of Russell, are not to be 
taken as a mere descriptio personse, but 
rather as a declaration that he was acting- 
managing— for the bank and not himself; and 
there is nothing in the evidence or the circum- 
stances of the case that indicates the con- 
trary. But it is immaterial what the fact is 
in this reepect In either case the question 
recurs: Did the bank take title by the con- 
veyance? Because, if it did not, the title is 
still in the plaintiff. The cases cited by the 
counsel for the defendant (Bailey v. Le Roy, 
2 Edw- Ch. 515; Frizzle v. Yeach, 1 Dana, 
211; Ehleringer v. Moriarty, 10 Iowa, 78; 
McClure v. Bnglehart, 17 HI. 47; Voorhies v. 
U. S. Bank, 10 Pet. [35 U. S.] 449) to show 
that upon a judicial sale, when the convey- 
ance is made to a third person by the direc- 
tion of the purchaser, the judgment-debtor or 
mortgagor cannot question the suflaciency-of 
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such direction or the right of such third per- 
son to have such conveyance, are not in point. 
The law of these cases is undoubtedly sound. 
But the fact is implied, if not expressed, in 
all of them, that there was a valid sale, and 
that the person to whom the conveyance was 
ultimately made was capable of taking the 
title thereby. This being premised, the only 
question decided in any of these cases was, 
that the sufficiency of the assignment, in pur- 
suance of which the officer made the convey- 
ance to a third person rather than the pur- 
chaser, was a question solely between such 
person and purchaser. In none of them does 
it appear that the grantee in the conveyance 
was incapable of accepting it or taking any- 
thing by it Admitting then that the sale 
was made to Russell jind not to the bank, the 
question arises here, not whether Russell duly 
assigned his right to the bank, so as to entitle 
it to the conveyance, but whether the bank 
could take the conveyance either as a bidder 
or the assignee of Russell. 

It is assumed in this argument by the de- 
fendant that the mere sale by the sheriff up- 
on the decree of the circuit court divested 
the plaintiff of her title to the premises.. 
But upon a careful examination of the mat- 
ter I am satisfied, both upon reason and au- 
thority, that the law is otherwise. In Free- 
man on Executions (section 324) it is said 
that, "In order to divest the legal title held 
by the defendant in execution a conveyance 
must in most of the states, be made by the 
proper officer, in "pursuance of a prior levy 
and sale." The purchaser, "though he is en- 
titled on demand to receive a conveyance, 
cannot be treated as the owner of the prop- 
erty till it has vested in him by a deed exe- 
cuted by the proper authority." See, also. 
Id. § 333. To the same effect is Ror. Jud. 
Sales, § 357; Bouv. verba "Sale," 19. By 
the Oregon Civil Code (sections 296, 301, 
304), it is provided that a sale of real prop- 
erty upon execution— except leaseholds of 
less than two years, is conditional— subject 
to redemption within sixty days from the 
confirmation of sale. But if no redemption 
is made within the time prescribed, the pur- 
chaser is entitled to a conveyance and also 
the possession of the premises in the mean- 
time. A sale of real property, whether judi- 
cial or voluntary, does not pass title but only 
gives a right to a conveyance of the same 
according to the terms thereof. A sale by a 
sheriff is within the statute of frauds, and 
no title passes except upon the execution 
of a deed by him. 4 Kent, Comm. 434. In 
some of the New England states no convey- 
ance is necessary upon a forced sale, as the 
sheriff's return, in analogy to his return up- 
on an elegit in England, constitutes the title 
of the purchaser. But wherever, as in this 
state, a conveyance is required, or rather 
wherever it is not expressly otherwise pro- 
vided, no title vests in the purchaser at a 
judicial sale until the officer making the 
same.. executes a conveyance to Mm. In 
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Seliemerliorn v. Merrill, 1 Barb. 517; Smith 
T. Colvin, 17 Barb. 157; McMillan v. Rieliards, 
9 Cal. 412; People v. Maybe w, 26 Cal. 656; 
rage y. Rogers, 31 Cal. 300— it was held 
under statutes substantially the same as 
that of Oregon, that a sale by a sheriff did 
not vest the title to the premises in the pur- 
chaser, but the execution and delivery of his 
deed therefor. This being so, the title to 
the premises at the date of the execution of 
the sheriff's deed to the defendant Tvas, not- 
-vvithstanding the sale, in the plaintiff, and 
the defendant being then forbidden to trans- 
act any business in this state, and therefore 
incapable of accepting said conveyance or 
receiving any right under it, the same, so 
far as it is concerned, T\'as and is void and 
of no effect, and the title remains and is in 
the plaintiff. And this is so, even upon the 
assumption that the sale was made to Rus- 
sell; but the fact being that it was made to 
the defendant, the conveyance is also void 
for want of a valid sale. A sale is a con- 
tract to which there must be two parties 
capable in law of contracting. But the de- 
fendant was incapable of either buying or 
selling in Oregon, and a purchase by it or in 
its name was of no more effect here than if 
it was actually then nonexistent. Neither 
did the confirmation of this supposed sale 
operate to validate the contract or to enable 
the defendant to take anything under it. 
Trae, the Code declares that "the order of 
confirmation is a conclusive determination 
of the regularity of the proceeding concern- 
ing such sale." Civ. Code Or. § 293. But 
certainly a determination that the proceed- 
ings of the sheriff in conducting the sale in 
obedience to the process are regular does 
not include the question of the bidder's ca- 
pacity to purchase and receive the title. 
The purchaser may be an infant, a married 
woman, or an alien enemy, but if he pays 
the price bid, and the proceedings by the 
sheriff are according to law, the sale will be 
confirmed. The question of the capacity of 
the purchaser to contract or receive the title 
is not before the court upon a motion to 
confirm a sale, at least unless specially made, 
which is not claimed to have been done here. 
This a matter which could concern no party 
to the proceeding but himself, and therefore, 
in this respect, he buys at his peril. Neither 
did the decree of sale give the defendant any 
right in or to the premises, but only the 
right to have the same sold according to law 
to satisfy its demand. McMillan v. Rich- 
ards, 9 Cal. 411. 

But it is further maintained by counsel for 
the defendant that the question of the va- 
lidity of the mortgage having been deter- 
mined by the decree of sale, and the mort- 
gagee, the defendant, being in possession of 
the mortgaged premises, the mortgagor, the 
plaintiff, cannot maintain an action to recov- 
er possession, citing Brobst v. Brock, 10 
Wall. [77 U. S.] 519. This ease went to 
the supreme court from Pennsylvania, and so 
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far as the right of a mortgagee in possession 
is concerned, was decided upon the rule of 
the common law which upon this point still 
prevail^ in that state. The court states it 
to be that as between the parties to a mort- 
gage "it is a grant which operates to trans- 
mit the legal title to the mortgagee, and 
leaves the mortgagor only a right to re- 
deem." After breach of the condition, the 
mortgagee may enter or maintain an action 
for the possession, and having entered, he 
cannot be dispossessed by the mortgagor 
while the mortgage is in force. It is not 
necessary to stop here and inquire whether 
the defendant, being incapable of holding or 
possessing any property in this state under 
any circumstances, could avail itself of this 
defense, even if the common law were in 
force in this state upon this point. But 
what is called the equitable doctrine In re- 
gard to the rights of parties to a mortgage, 
is now the law of this state. In Anderson 
V. Baxter, 4 Or. 110, and Roberts v. Suther- 
lin, Id. 222, the supreme court of the state 
held that a mortgage was a mere security, 
that therefore the mortgagee is the owner of 
the premises, and entitled to the possession 
thereof un^l a sale under a decree to enforce 
the lien of the mortgagor; and this rule was 
followed by this court in TVitherell v. Wi- 
berg [Case No. 17,917], wherein it was held 
that prior to such sale the mortgagor could 
not, under any circumstances, hold the pos- 
session of the mortgaged premises for the 
satisfaction of his debt without the consent 
of the mortgagee. It also appears that the 
conveyance to the defendant was executed 
by a sheriff, other than the one who made 
the sale. This appears to be in direct viola- 
tion of both the general rule and the stat- 
ute of the state upon the subject, which lat- 
ter provides that a sheriff going out of office 
shall nevertheless "complete the execution 
of all final process which he has begun to 
execute." Civ. Code Or. § 986. See, also, 
Freem. E.x'ns, § 327. And therefore it must 
be void for this reason. But as this point 
was not made by counsel the decision of the 
case will not be rested upon it. ■■ 

The plaintiff is entitled to recover, and 
there must be a finding of fact and law in 
accordance with this opinion. 

[For an action for use and occupation, see 
Case No. 12,660.] 
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SEMPLE et mai. v. BANK OF BRITISH 
COLUMBIA. 

[5 Sawy. 394.] i 

Circuit Court, D. Oregon. Feb. 10, 1879. 

JuDG.MEN-T— Res Judicata— Wife's Sepakate Ea- 

TATE— ACTIOX FOR E.ENTS ANB PROFITS. 

1. The judgment or order of a court is not an 
estopDel. unless the matter decided was within 



1 [Reported by L. S. B. Sawyer, Esq., and here 
reprinted by permission.] 
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the purview of the proceeding before the court, 
and directly within the issne made and tried 
therein. 

2. Where a wife mortgaged her separate prop- 
erty to secure the debt of her husband, and the 
mortKasee. before the sale of the same, to satisfy 
the debt entered and took the rents without the 
consent of the wife, he was not entitled to credit 
the same on the husband's debt, but was hable 
to her, as for the use and occupation of the prem- 
ises. 

3. In an action for mesne profits, the amount 
expended by the defendant while in the occupa- 
tion of the premises for necessary repairs and 
lesal ta'Ses ought to be deducted from the gross 
rents or value thereof , and the balance is the 
damage which the plaintifE has sustained and 
which he is entitled to recover. 

Action for use and occupation [by Ruth A. 
Sample against the Bank of British Colum- 
bia]. 

H. Y. Thompson and Todd Bingham, for 
plaintiffs. 

William H. Effinger and Joseph N. Dolph, 
for defendant 

I 
X>BADY, District Judge. This action is j 
brought to recover the sum of four thousand i 
four hundred dollars for the use and occupa- j 
tion of lots 2 and 3 in Park block No. 1, in 
the city of Portland. The complaint alleges 
that the defendant is a foreign corporation 
doing business in Portland, and that the plain- 
tiffs are husband and wife and citizens of Ore- 
gon; that the defendant on July 18, 1874, en- 
tered into the possession of the premises and 
received the rents and profits of the west half 
of said lot 3 until May 1, 1878, and of the re- 
mainder of said premises until the commence- 
ment of this action— May 11, 1878; that dur- 
ing all said period the plaintiff, Buth A. Sam- 
ple, "was and now is the owner in fee in her 
separate right" of said premises; and -that 
the reasonable value of said rents and profits 
during the period aforesaid is one hundred 
dollars per month. 

The answer of the defendant, filed January 
1, 1879, denies the ownership of Ruth A. 
Sample; admits the possession of the prem- 
ises by the defendant as alleged; denies that 
they were worth one hundred dollars per 
month, but admits that the defendant receiv- 
ed rents from the premises during the period 
aforesaid of the value of four thousand two 
hundred and ninety-seven dollars and fifty- 
seven cents, and alleges that it expanded 
thereon during the same period for necessary 
repairs one thousand and forty-nine dollars 
and eighty-five cents— paid ta:s:es duly assess- 
ed thereon six hundred and seventy-four dol- 
lars and" forty-eight cents, and for "insurance 
against loss by fire," fiive hundred and thh:ty 
dollars and fifty cents— in all two thousand 
two hundred and fifty-four dollars and eighty- 
three cents, which, being set off against the 
rent, leaves a balance of two thousand and 
forty-two dollars and seventy-four cents. The 
answer also contains a plea of a former ad- 
judication, to the effect that on July 8, 1878, 
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the circuit court forthe county of Multnomah,, 
in "a bill or suit and proceeding in equity" 
then depending therein between the same 
parties, duly made a decree "whereby the 
whole matter and thing in litigation here was 
finally determined;" and that the same is still 
in full force and effect 

The plaintiffs by their reply specially deny 
the affirmative allegations of the answer, in- 
cluding the defense of a former adjudication. 
The "proceeding" referred^ to in the plea of a 
former adjudication arose in this way: On 
June 27, 1873, the plaintiff, Eugene Scrapie, 
made and delivered his promissoiy note to the 
defendant in the sum of nine thousand five 
himdred doUai-s, payable on or before Januai-y 
1, 1874, with interest at one per centum per 
month, and on the same day said Semple and 
the plaintiff, Ruth A. Semple, executed a 
mortgage of the premises to the defendant, as 
security for tiie payment of said note; that 
on ararch 10, 1874, suit was brought in the 
circuit court aforesaid to enforce the lien of 
said mortgage, which resulted, on June 17, 
1874, in a decree against said Eugene upon 
said note for the' sum of ten thousand two 
hundred and twenty-eight dollars, with inter- 
est as above from said date, and that the 
premises which were admitted and declared 
to be the separate property of Ruth A. should 
be sold as upon execution to satisfy the same, 
with the costs and expenses of suit; that up- 
on July 18, 1874, said premises were sold to 
the defendant in pm-suance of said dea-ee, 
which sale was confirmed on August 3, 1874, 
and a conveyance thereof made to the de- 
fendant by the sheriff on May 20, 1875; that 
afterwards, on May 1, 1878, the defendant 
filed a motion in said circuit coiurt, based up- 
on the proceedings in said suit and an affida- 
vit of Mr. W. W. Francis, its manager, asking 
the court "to set aside the return of the exe- 
cution issued upon the decree in said suit, and 
all subsequent proceedings thereon had, and 
for leave to issue a new execution upon the 
said decree," or for such other relief as the 
court might think proper to grant 

The affidavit of said manager gave the out- 
line of the proceedings in said suit as above, 
and then stated that the defendant "took pos- 
session of said property under said sale and 
conveyance," and still retains the same; that 
in 1877 said Ruth A. commenced an action 
in the circuit com't of the United States for 
this district against the defendant, for the 
I'ecovery of the possession of the west half 
of said lot 3, claiming to be the owner thereof 
in fee, upon the grounds "that the sheriff who 
executed the conveyance thereof to the de- 
fendant not being the sheriff who made the 
sale, was without authority; and, also, that 
the defendant being a foreign corporation, 
and not having appointed an attorney in the 
state to accept service of process against it, 
as provided by the statute of the state, was 
not authorized to make said purchase or re- 
ceive said conveyance, and that said circuit 
court, upon the trial of said cause without a 
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jury, found said purchase and conveyance to 
be a ntillitj'; that said decision in effect de- 
cides that the defendant has no title to any 
pait of said premises, whereby the defendant 
obtained no satisfaction of said decree; and 
that the rental value of said premises is less 
per month than the interest upon said decree. 
[Case No, 12,659.] 

Notice was given of the motion, and after 
hearing the parties, the court, on June 11, 1878, 
set aside the entry of satisfaction on the lien 
docket, the return on the execution, and au- 
thorized an alias execution to issue to enforce 
the decree, and sell the premises to satisfy 
the same. The order further provided— and it 
appearing that the defendant "hath for some 
time been holding and using the property," it 
is further ordered that it "do bring into court 
the whole amount of rent money taken by it 
from said property," to abide the future order 
of the court; and leave was given to the plain- 
tiffs within ten days to file affidavits or make 
further defense to the proceeding. The plain- 
tiffs made no defense— that is, filed no allega- 
tions or aflidavits, but on July 8, 1878, tlie 
court made an order, stating therein that the 
defendant was in possession of the premises as 
mortgagee of the plaintiffs, and should account 
to tliem accordingly; that the receipts and ex- 
penditures of the defendant in connection with 
the premises were as stated above, and ap- 
plied the balance due from the defendant, two 
thousand and forty-t^-o dollars and seventy- 
four cents, upon said decree, discharging the 
defendant from all liability to the plaintiffs ' 
therefor, and directed that execution issue for 
the balance of the decree, thirteen thousand 
two hundred and sixty dollars and six cents, 
from which order the plaintiffs appealed, and 
said appeal is now pending in the supreme 
court of the state. 2 Ou August 10, 1878, the 
premises wei'e sold on the alias execution to 
said Francis, for the amount of said decree, 
and on October 18, following, said sale was 
confirmed. 

The plaintiff, Ruth A., claims title to the 
premises from the United States, under section 
4 of the donation act of September 27, ISoO [9 
Stat. 497], as the child of Nancy Lownsdale, 
the wife of Daniel H, Lownsdale, a settler up- 
on the premises under said section. The pat- 
ent for the donation, issued to said Daniel H. 
and Nancy on June 6, 1865, the latter having 
died in 18o4, and the former in 1862, both in- 
testate. Under the circumstances the patent 
inured to the benefit of the parties who were 
entitled to take the donation upon such a con- 
tingency, of which the plaintiff, Ruth A., was 
one. See Melds v. Squires [Case No. 4,776]; 
Lamb v. Stan- [Id. 8,022]; Lamb v. Wake- 
field [Id. 8,024]; Davenport v. Lamb, 13 "Wall. 
[SO U. S.] 427. Afterwards, on August 12, 
1865, in a suit for partition of the west half of 
said donation, the same being the part thereof 
designated by the surveyor-general as inuring 
to said Nancy, the circuit court for the county 
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of Multnomah, set apart the premises in ques- 
tion in severalty to the said Ruth A. See 
Fields V. SquU-es, supra; Lamb v. Starr, supra. 
Some question was made upon the admission 
of the evidence, by the defendant, as to the ti- 
tle of Ruth A., and therefore this statement of 
the grounds of it But I apprehend the point 
is not seriously relied on. Indeed, a sufficient 
answer to it is found in the fact that the de- 
fendant claims under her and, therefore, is 
not at liberty to question her title, subject to 
the mortgage and sale thereunder, upon the 
alias execution. 2 Greenl. Ev. §§ 304, 307; 
Gaines v. New Orleans. 6 "Wall, [73 U. S.] 715. 
Upon this state of facts the plea of a former 
adjudication has not a leg to stand on. The 
proceeding before the circuit court, in which it 
was attempted to apply the money due from the 
defendant to the plaintiff, Ruth A., upon its 
decree against Eugene Semple, was neither an 
action nor a suit, but a mere motion to correct 
an eiTor in the proceedings to enforce such de- 
cree to set aside the return of the officer upon 
the execution and the entry of satisfaction in 
the lien docket made in pursuance thereof, be- 
cause, as it turned out, the supposed sale of 
the premises to the defendant was.no sale, for 
want of capacity in it to purchase the same or 
receive the title thereto. The power of the 
court to make the order asked for is not ques- 
tioned, and the subject and the parties were 
properlj- before it upon this motion. 

But all that was done after this appears to 
have been done by the court, sua sponte, with- 
out either allegations or proofs upon the part 
of the defendant, except this motion and the 
statement of the account for the occupation of 
the propertj" by its manager, and none what- 
ever on the part of the plaintiffs. It seems to 
me, that the court might as well have attempt- 
ed to settle or adjust any other account or 
controversy between these parties upon that 
motion, as this matter of the rent due the 
plaintiff, Ruth A., from the defendant for the 
use of her property. It is a fundamental rule 
of law, that a party is not boimd or estopped 
by the judgment of a com't as to a matter, 
point or fact not within the purview of the pro- 
ceeding before it, or directly put in issue therehi. 
In "Woodgate v. Fleet, 44 N. Y. 13, it is laid 
down that "a Judgment is conclusive upon the 
parties thereto only in respect to the grounds 
covered by it and the law and facts necessary 
to uphold it; and, although a decree, in ex- 
press terms, purports to affirm a particular 
fact or rule of law, yet if such fact or rule of 
law was immaterial to the issue, and the con- 
troversy did not turn upon it, the decree will 
not conclude the parties in reference thereto." 
To the same effect are People v. Johnson, 38 
N, Y. 63; Gilbert v. Thompson, 9 Gush. 350, 
99 Mass. 557; Manny v. Hai-ris, 2 Johns. 29; 
Banks v. Moreno, 39 Cal, 238; Fulton v, Han- 
low, 20 Cal. 482, 486; 1 Greenl. Ev. § 528; 1 
Fhil, Ev. 333; Freem. Judgm. § 271. 

If this rent had been due Eugene Semple, 
the debtor in the decree, and he had, in reply 
to the motion for leave to issue an alias exe- 
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cution, answered and asked that the rent re- 
ceived by the defendant, while a mortgagee in 
possession, subsequent to the rendition of the 
decree, might be applied thereon, and that ex- 
ecution issue only for the balance, there would 
have been some show of legality and justice in 
the proceeding. But as it was, the plaintifiC 
made no claim or demand in regard to the rent, 
unless it was to assert, arguendo, that it did 
not belong to Eugene Semple, and, therefore, 
could not be applied upon his debt. 

The application of the defendant, although it 
stated the irrelevant fact that the rental value 
of the property dm'ing the time it was in its 
possession "was less than the accruing interest 
on the decree, asked for nothing more than 
leave to issue an alias execution, because the 
proceedings on the first were found nugatory. 

The plaintiffs -made no other answer to tlie 
application than to ask to have it stricken 
from the files, which being denied, the prayer 
of the motion "was allowed, of course; but all 
that followed in regard to the application of 
the rent due the plauitiff, Kuth A., upon tlie 
debt of Eugene Semple, was done without any 
procedure to base it upon, and rests upon noth- 
ing but the -will of the eom-t. It was not nec- 
essary, to give the desured relief to the de- 
fendant, that any action should bave been tak- 
en in regard to this rent When an execution 
was allowed to enforce the decree, the defend- 
iint could ask no more. The money received 
for the rent of the property was already in its 
possession. If the plaintiff, Ruth A., desu:ed 
to reclaim it or recover the value of the use 
and possession of the premises, she could not 
be compelled to litigate the matter upon ex 
parte affidavits on the defendant's motion for 
an alias execution, but she had a right to bring 
an action against the defendant therefor when 
and where she chose and the law permitted, 
in which the questions of what was the value 
of the use and occupation of the premises, and 
was the defendant a mortgagee in possession 
with her consent, and therefore entitled to ap- 
ply the rents and profits, during such posses- 
sion, on its debt, could, upon proper pleadings 
and proofs, be formally tried with a court and 
jury. The proceeding and order in this re- 
spect were clearly coram non judice. 

On the other hand, the extra-judicial char- 
acter of this order is only equaled by its injus- 
tice. To fully appreciate this, it is necessary 
to premise that in this state the equitable doc- 
trine prevails— that a mortgagee has no inter- 
est in the mortgaged property, and no right to 
the possession thereof— that the mortgage is a 
mere security for the debt, and the right of 
the mortgagor is Ihnited to a sale of the proper- 
ty and the application of the proceeds upon his 
debt. Anderson v. Baxter, 4 Or. 110; Roberts 
V. Sutherlhi, Id. 222; Witherell v. Wiberg 
[Case No. 17,9171. 

The plaintiff, Ruth A., never owed the de- 
fendant anjiihing, nor promised to pay it any- 
thing. No decree was "recovered" against her 
for the debt due the defendant, as stated in the 
iiffidavit of the manager, and if there had been 



' (Case No. 12,660) SEMPLE 

It would have been void. She did not join In 
the note of . her husband, but sunply mort- 
gaged her property as a security for the pay- 
ment of the same, and the only right that gave 
the defendant as against her was the right to 
have the property sold to satisfy the debt upon 
the decree of a proper court. In the meantime, 
and until that -was lawfully accomplished, the 
property -was hers and she had the same right 
to the occupation and enjoyment of it as if it 
had never been mortgaged. 

True, she might, with her husband's consent, 
agree that the defendant might enter into pos- 
session and apply the rents and profits upon 
the debt for which the property was a seciu'ity. 
But the defendant could not enter up6n the 
premises Ss such mortgagee, and take the 
rents and profits without such consent, and 
this must appear and be shown by the defend- 
ant by some matter independent of, and collat- 
eral to, the mortgage. [Witherell v. Wiberg] 
supra. 

In this case the defendant, having attempt- 
ed to dispose of this property by a judicial 
sale, failed to do so because it attempted to 
purchase the same, when by law it was pro- 
hibited from doing business in this state. 
But the plaintiff, Ruth A., was not a party 
to this unlawful act, and was not affected 
by it The property remained hers, just as 
though there had been no attempt to sell. 
Yet the defendant wrongfully assuming 
that it had become the owner of the prem- 
ises, entered thereon and took the rents and 
profits as its own. In its order the circuit 
court says that the defendant -was in posses- 
sion of said premises as the "mortgagee" 
of the plahitiffs. If, by this, it -was meant 
to declare that the defendant was in posses- 
sion by virtue of the mortgage, or with the 
consent of such plaintiffs or either of them, 
then it is a manifest error, because, in the 
affidavit aforesaid of the manager, which 
is the only evidence that appears to have 
been before the court, it is distinctly as- 
serted that the defendant "took possession 
of said property under said sale and con- 
veyance, and has retained possession ever 
since"; meaning thereby said void sale and 
conveyance of July 18, 1874, and May 20, 
1875, respectively. 

Upon this statement of the case, which is 
the most that can be said for the defendant, 
it did not enter as mortgagee at all. It en- 
tered without the consent of the mortgagors, 
and as owner, upon the assumption that it 
had purchased the property, but in fact 
■without any right and as a trespasser. It 
became liable then to the- true owner, Ruth 
A. Semple, as for the use and occupation of 
the premises, until the subsequent valid 
sale upon the alias execution. The amount 
due for such occupation was due her and 
not her husband. It -was her separate prop- 
erty, and in no way liable for his debts or 
contracts. She was under no obligation, ei- 
ther legal or moral, to pay her husband's 
debt True, she had pledged certain prop- 
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erty for that purpose, but this did not in- 
clude the use and occupation thereof, which 
belonged to her, until her title was divested 
by a valid sale in pursuance of the mort- 
gage. 

It only remains to ascertain what the value 
of the premises was during the period. The 
defendant admits that it actually received 
four thousand two hundred and ninety-seven 
dollars and fifty cents rent from the proper- 
ty, exclusive of commissions to agents. But 
the proof is that the property was^ worth 
one hundred dollars per month. At this 
i-ate, from July 18, 1874, to May 1, 1878, 
when the defendant ceased to receive the 
rent on one fourth of the property, the rent 
would amount to four thousand five hun- 
dred and fifty dollars; and from thence to 
August 8, 1878, the date when the property 
was purchased by the manager, the rent at 
the same rate for the remaining three 
fourths would amount to two hundred and 
fifty dollars. Interest upon this sum, four 
thousand eight hundred dollars, at ten per 
centum per annum, counting from the end 
of the year in which the rent accrued, is 
six hundred dollars, which added to the 
principal, makes the sum five thousand four 
hundred dollars. From this must be de- 
ducted the amount expended during this pe- 
riod by the defendant for legal taxes and 
necessary repaii-s. The action for mesne 
profits is said to be an equitable one, intend- 
ed to do justice to the plaintiff by putting 
him in as good a situation as he would have 
held provided he had not been dispossessed. 
Tyler, Ej. 848. Taxes paid by the defend- 
ant during his wrongful occupancy are to 
be deducted from the gross rents in ascer- 
taining the actual damage which the plain- 
tiff has sustained by the loss of the posses- 
sion. Stark V. Starr [Case No. 13,307]. The 
amount paid for taxes and repairs was one 
thousand seven hundred and twenty-four dol- 
lars and thirty-three cents, to which add 
two hundred and fifty-eight dollars and six- 
ty-five cents interest on the same, and the 
sum is one thousand nine hundred and nine- 
ty-two dollars and ninety-eight cents, leav- 
ing a balance due the plaintiff of three thou- 
sand four hundred and seven dollars and 
two cents. 

The defendant also claims to deduct from 
this sum the amount paid for insurance — 
five hundred and thirtj-- dollars and fifty 
cents. But this expense was not incurred 
for the benefit of the property, but the de- 
fendant. Insurance does not protect prop- 
erty from fire; and it is said, sometimes 
enhances the exposure thereto. This sum 
was expended by the defendant in his own 
interest to indemnify itself against a loss 
of its security by fire, and did not, nor does 
not, meliorate or improve the condition of 
the property. 

There must be a finding for the plaintiff 
for the sum of three thousand four hundred 
and seven dollars and two cents. 
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SEMPLE V. UNITED STATES. 

[Chase, 259.] i 

District Court, E. D. Virginia. May Term, 
1868. 

Coxfisoatiox—Procebdixgs— Default— FoKM or 
Proceedings. 

1. luasmuoh as the confiscation acts of August. 
1861, and July, 1862, have been several times 
considered by the supreme court in reported cases, 
and no question has ever been made by counsel 
or court of the constitutionality of those statutes, 
it is a fair conclusion that neither the bar nor 
bench doubted their constitutionality. 

2. This court will hold, therefore, for the pres- 
ent those acts to be constitutional, but wUI be 
^ratified to have the question submitted to tho 
supreme court, and adjudged upon direct argu- 
ment and consideration. 

3. Proceedings for condemnation of lands un- 
der these statutes, may he according to forms 
used in admiralty, but they must conform to the 
course of the common law in respect to the trial 
of issues of fact and exceptions to evidence, and 
can only be reviewed after final judgment or de- 
cree on writ of error, that writ being the process 
by which common-law proceedings are reviewed — 
appeal being the appropriate method in causes 
of admiralty and maritime jurisdiction. 

4. In this cause the proceeding has properly 
been by vrvit of error. 

5. But there being no appearance in the court 
below, there could be no issue of fact, nor di- 
rection for trial by jury, and therefore judgment 
was properly entered by default. 

6. If it appeared by the record that an issue 
had been made and tried by the court without a 
jury, and without submission by the parties, the 
judgment would have been reversed. 

[Error to the district court of the United 
States for the district of Virginia.] 

Semple owned property in Elizabeth City 
county, Virginia, almost under the guns of 
Fortress Monroe, and adhering to Virginia dm-- 
ing the Civil War, necessarily followed her 
flag, and remained within her military lines. 
While so absent from his home, it was seized 
under the process of the district court of the 
United States by virtue of the confiscation 
acts of congress, and a due notice stuck up at 
the court-house door for him to appear and 
defend his property. It being the decision of 
that court that no person adhering to "the Re- 
bellion," should appeal- there in person or by 
attorney to defend his property, and Semple 
being likewise within military lines where it 
was illegal and impossible for him to hear 
what was transpiring in and about the district 
court of the United States for Virginia, he 
never did appear and defend in the proceed- 
ing. "Whereupon evidence was heard and a 
decree of confiscation rendered against him by 
default, and the property sold under a writ of 
venditioni exponas. [Case unreported.] The 
record was now brought into this court on 
writ of error, for the purpose of obtaining a 
decision here that the proceedings below hav- 

1 [Reported by Bradley T. Johnson, Esq., and 
here reprinted by permission.] 
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ing been in admiralty were void, and there- 
fore the sale of Semple's property would fall 
with the decree on which, it rested. 

CHASE, Circuit Justice. This case comes 
before us upon a writ of error to the district 
. court for the district of Virginia. The pro- 
ceedings in that court were by seizure and 
libel of information for the condemnation, un- 
der the act of July 7, 18G2, of certain real es- 
tate of the plaintiff in error, situated in Eliza- 
beth City county, within the district of Vir- 
ginia! 

The seizure and libel were followed by an 
order fixing a short day for trial, and direct- 
ing the issue of monition and publication of 
notice according to the ordinary course of ad- 
miralty. There was no appearance, and the 
decree of confiscation or forfeiture after exam- 
ination of witnesses, was made upon default, 
and the property was sold under a writ of ven- 
ditioni exponas. 

Three points were made in argument for the 
plaintiff in error. 

The first is that the act under which the 
proceedings for condemnation were had, is un- 
constitutional. Several cases arising under 
■ this act and that of August, 1861, of like 
tenor, have been considered by the supreme 
court Union Ins. Co. v. U. S., 6 Wall. [73 
U. S.] 763, and other cases in same volume. 

In neither of these cases was this point 
made, either by counsel or by the court; and 
it is a fair conclusion that neither at the bar 
nor upon the bench, was the constitutionality 
of the act doubted. 

We, at least, unless clearly satisfied that the 
act is unconstitutional, and satisfied also that 
the point passed without observation in the 
supreme court, are bound here by the action 
of that court 

We shall hold, therefore, for the present, that 
the act* is warranted by the constitution; but 
shall be gratified if the question is again sub- 
mitted to the supreme court, and adjudged 
upon direct argument and consideration. 

The other point made for the plaintiff in er- 
ror is, that the suit in the district court was in 
admiralty; whereas, being for condemnation 
' of a seizure of land, the remedy should have 
been sought in the common-law side of the 
court. 

But in Union Ins. Co. v. U. S. [supra], it 
was held that a proceeding for condemnation 
might well be according to forms used in ad- 
miralty, although it must be conformed to the 
course of the common law, in respect to the 
trial Of issues of fact and exceptions to evi- 
dence; and, regularly, could only be reviewed 
after final judgment or decree upon writ of 
error. 

In that case there had been an appearance 
and claim, but no trial by jury and no excep- 
tions to evidence; and the cause was brought 
into the supreme court by appeal. 

Tm court took jurisdiction of the cause upon 
the appeal only, for the purpose of reversing 
the decree as irregular, and remanding the 
21FED.CAS. — 68 
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cause for further proceedings. In this case the 
cause is brought before us by writ of error, 
not by appeal; and this mode of invoking the 
appellate jurisdiction is peculiar to civil ac- 
tions as distinguished from causes of admi- 
ralty and maritime jurisdiction. It is evident, 
therefore, that the plaintiff in error did not 
regard the proceedings below as a- cause in 
admiralty; and he was light, for tbough in 
the form of admiralty, it was, in substance, a 
proceeding at common law. If it appeared 
from the record that an issue had been made 
and tried by the court without a jury, and 
without submission by the parties, it would be 
our duty to reverse tlie judgment or decree i'^ 
conformity with the principles settied in un- 
ion Ins. Co. V. U. S., but nothing of this sort 
appears. The cause was suffered to go by de- 
fault and there can be no direction of trial by 
jury where no issue is made and no such trial 
demanded. On the contrary, it is the constant 
pi-aetice to render judgment of forfeiture ha 
such cases by default, without the interveii- 
tion of a jury. Conk. Prac. 568. We see, 
therefore, no error in the judgment or decree 
of the district court, and it must be aflarmed. 



Case Wo. 1S,66S. 

SEMPLE V. UNITED STATES. 

[Hoff Land Cas. 37.] i 

District Court, N. D. California. June Term, 
1855. 

Mexican Laxd Grant— Boondaries— Certainty' 
of locatios. 

Under the decision of the supreme court in 
Fremont v. U. S. [17 How. (58 U. S.) 542], this 
claim is entitled to confirmation. 

Claim for two leagues of land on the Sac- 
ramento river, rejected by the board, and 
appealed by the claimant [Charles D. Sem- 
ple]. 

Thornton ^ Williams, for appellant. 

S. W. Inge, U. S. Dist Atty., for appellees. 

HOFFMAN, District Judge. The evidence 
in this case shows that on the twenty-eighth 
of June, 1845, John Bidwell petitioned the 
governor for a grant of land. After the us- 
ual reference for information and reports 
thereon, a grant w^as issued on the fourth of 
October, 1845, by the governor, Pio Pico, 
subject to the approval of the departmental 
assembly, which approval was given four 
days afterwards. The genuineness of the 
grant is not disputed. The land solicited is 
described in the petition as "the tract of 
land known by the name of 'Colus,' on the 
bank of the river Sacramento, which tract 
is" vacant, and contains two sitios, bounded 
thus: on the north-west by vacant land; 'on 
the noxiJi-east by the river Sacramento; on 
the south and south-west by vacant land, as 
shown by the drawing annexed to this petl- 

1 [Reported by Hon. Ogden Hoffman, District 
Judge, and here reprinted by permission.] 
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tion." In the grant the land granted is de- 
scribed as the tract of land known by the 
name of "Coins," on the bank of the river 
Sacramento, to the north-east direction. 
Under the evidence submitted to the board, 
this claim was rejected for want of definite- 
ness of boundai'ies, or any description suffi- 
cient to 'enable a surveyor to locate it. It 
was considered by the board "that the only 
thing which is certain in this description is, 
that the land is bounded on one side by the 
Sacramento river. That there is nothing to 
fix the place along the river where it is lo- 
cated, or to identify a single point where it 
touched that stream." It was further con- 
sidered by the board that this defect was 
unaided by the map which accompanied the 
petition and forms a part of the expediente, 
as nothing appeared in the evidence to show 
why the lines were placed in the position 
they occupy on the map, or how they are to 
be found by a surveyor. "They are," say the 
commissioners, "mere lines on paper, having 
no monuments or landmarks to indicate the 
locality. The three sides of the tract which 
are not identical with the Sacramento river 
have no description which will not as well 
be answered by a line drawn in one place 
as in another through the vacant lands, and 
there is no description which fixes the front 
on any specified portion^of the length of the 
Sacramento." To meet the objections stated 
in the above extracts from the opinion of the 
commissioners, additional testimony has 
been taken in this court. By the evidence 
of John Bidwell, the original grantee, it ap- 
pears that the original of the map contained 
in the expediente was made by him in 1845, 
and presented with his petition to the gov- 
ernor. That there is a very noted point on 
the Sacramento river, being a high mound, 
the site of the rancheria, "Coins." The north- 
ern boundary begins on the Sacramento at 
a point just one league above said "Coins" 
rancheria, and runs directly- back from the 
river at right angles with its general course 
one league— thence parallel with the general 
course of the said river and down said river 
so far as to include two square leagues of 
land. The tract was intended to be as ex- 
pressed in the map, two leagues long and 
one wide. The witness ados, that with the 
aid of the map and establishing the begin- 
ning point as stated, he or any other survey- 
or could locate it accurately. The testimony 
of this witness is confirmed by O. JI. Wo- 
zencraft and L. B. Mizner. The former of 
these witnesses was, in 1851, United States 
Indian commissioner, and as such acquired 
full knowledge that the "Colus" Indians had 
been on the Rancho de Colus a very great 
number of years. The tribe, which is the 
only one of that name in California, inhab- 
ited a large mound or rancheria about one 
hundred and fifty yards from the steamboat 
landing in the present town of Colusa, be- 
tween six and eight miles from the Buttes, 
in a west by north direction, on the west 



bank of the Sacramento river. These In- 
dians, known as the "Colus" tribe, were still 
inhabiting their rancheria on the mound 
spoken of, as late as 1849, as appears from 
the testimony of I/. B. Mizner. The map, 
which forms a part of the expediente, indi- 
cates the general form of the land solicited, 
precisely as testified by the witness. Bid- 
well. It is made with some skill, and is 
much superior to the rude delineations which 
accompany most of the Mexican expedien- 
tes. The mound, or Eancheria de Colus, is dis- 
tinctly indicated on this map, and in a posi- 
tion entirely corresponding with that de- 
scribed in the testimony of the witnesses, as 
appears from the scale attached to the map. 
It is evident, from an inspection of the map, 
that if the Rancheria de Colus can be found, 
a surveyor with the aid of the map could 
have no difiiculty in locating the land. That 
the rancheria and the mound on which it 
was situated can be found, the testimony 
leaves no room to doubt. 

We think that the objection of the com- 
missioners, that there are no monuments or 
natural landmarks to indicate the Ibcality of 
the grant, and no description which fixes the 
front on any specified portion of the length 
of the Sacramento river, is effectually re- 
moved by the evidence taken in this court. 
With respect to the performance of the con- 
ditions, it appears that when the grantee 
first received his grant, in October, 1845, he 
intended to occupy his land the following 
summer, but was prevented from doing so 
by the hostilities which began in 1846, be- 
tween Mexico and the United States. He, 
however, employed a man in that year to 
live upon his land and take charge of it, but 
he died very shortly afterwards. The wit- 
ness served in the American army during 
the war, and in June, 1849, immediately 
after its conclusion, he built a corral upon 
his land for his cattle. In January, 1850, 
he conveyed the land to Semple, the present 
\ claimant, who immediately took possession 
of and occupied it. The excuses for not ful- 
filling the conditions are, it will be seen, at 
least as satisfactory as those decided in the 
ease of Fremont v. U. S. [17 How. (58 U. S.) 
542] to be sufficient. In this case there has 
been no unreasonable delay, and the reasons 
for not occupying the land are such as by an 
American court should be received with fa- 
vor. There is no pretense to say that the 
gi'ant was abandoned, for the grantee seems 
to have commenced the improvement of his 
land as soon as the cessation of hostilities 
permitted him to do so. It is to be observed 
in addition, that the grant in this case was 
approved by the departmental assembly, and 
a complete title passed to the grantee. His 
grant was thus by the regulations of 1828, 
definitely valid, and the Mexican title com- 
pletely divested. The grant in the case of 
Fremont had never received the approval of 
the departmental assembly. Whether in any 
case of a grant made definitely valid by the 
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approval of tbe assembly, tMs court can de- 
cree a forfeiture for the breach of conditions 
subsequent, it is not now necessary to in- 
quire; for the right of the claimant is clear 
on the principles laid down in the last, as 
well as on the earlier decisions of the su- 
preme court. No other objections to the con- 
firmation of this claim have been brought to 
our notice, nor do any others occur to us on 
an examination of the record in the case. 
■ A decree of confirmation must therefore 
be entered. 



SBMPLE (UNITED STATES v.). See Case 
No. 16.250. 

SEMPLE (VOGI/ER v.). See Case No. 16,^ 
987. 



Case Wo. 12,663. 

SBNAB T. The JOSEPHINE. 

[4 Cent. Law J. 262.] i 

District Court, D. Xioulsiana. 1877. 

Mabitime I/ibns— Release of Vessel on Bond— 
Remedy of Lienholdek. 

[A vessel discharged from arrest upon ad- 
miralty process by the giving of a bond or stipu- 
lation for her value, or for the payment of the 
amount claimed in the libel, returns to her own- 
er freed from the lien upon which she was 
arrested, and in the absence of fraud can never 
be seized again for" the same cause of action, 
even by the consent of the parties.] 

[Cited in The William F. McRae, 23 Fed. 
558.] 

In admiralty. 

BrCiIilNGS, District Judge. Where a par- 
ty libeled a ship which was subsequently re- 
leased on bond under act of congress of 
March 3, 1847 [9 Stat. 181], the libelant must 
look exclusively to the bond of release for 
the satisfaction of his claim, and can not 
participate in the proceeds realized from the 
sale of the ship under a subsequent libel, ex- 
cept in cases of fraud. The bond becomes 
the substitute for the vessel. In The Union 
[Case No. 14,346], an order had been made 
in the district court, directing the re-delivery 
of the vessel which had been released upon 
bond and stipulation. Judge Blatchford 
said: "This order assumes that the discharge 
of the vessel from the seizure, and her de- 
livery to -her owners, was not absolute, but 
that she is still subject to the exertion of the 
power of the court for the purpose of satis- 
fying any decree. No case has been fur- 
nished in which this power of the admiralty 
has been exerted; and, on principle, I do not 
well see how it can be maintained. The ves- 
sel, after being discharged from the arrest, 
upon the giving of the bond or stipulation, 
returns into the hands of her ownei', subject 
to all previously existing liens or charges, 
the same as before the seizure, except as re- 
spects that on account of which the seizure 
was made. She is also subject to any sub- 

1 [Reprinted by permission.] 



sequently-accruing liens or charges In the 
hands of her owner, or hi the hands of any 
person to whom she may have been trans- 
ferred. The re-delivery, therefore, of the ves- 
sel, if permitted, or enforced, must neces- 
sarily be a re-delivery subject to all these 
existing or subsequently-accruing liens, and 
also to the rights of any bona fide purchas- 
ers, if a sale has in the meantime tsiken 
place. The complication and embarrass- 
ment growing out of the exercise of the pow- 
er if sanctioned are apparent, and this doubt- 
les accounts for the absence of any prece- 
dent in the books." The act of congress of 

, March 3, 1847, provides: "It shall be the du- 
ty of the marshal to stay execution on such 
process, and. to discharge the property ar- 

! rested if the same has been levied, on receiv- 
ing from the claimants a bond or stipula- 
tion." In The Wild Ranger, Brown & L. 
84, the point before the court seems to have 
been determined by Dr. Lushington. In that 
ease the Wild Ranger had collided with the 
Coleroon. Two suits were instituted against 
her,, the one on behalf of the owners of the 
Qoleroon, and the other on behalf of. the 
owners of the cargo. In the first suii;.that 
on behalf of the owners of the Coleroon, the 
ship was released on bail, the form of the 
stipulation being, "If he, the said defendant, 
shall not pay what may be adjudged against 
him in the said cause with costs, execution 

' may issue forthwith against us, our heirs', 
executors' and administrators' goods and 

chattels, for a sum not exceeding ." 

After the release the vessel was arrested at 
the suit of the owners of the cargo, and in 
that suit was sold, and the proceeds placed 
in the registry of the court. Both suits went 
to judgment The libel on behalf of the 
owners of the vessel had been amended, and 
the decree was for £92 in excess of the dam- 
ages claimed in the original libel and stipu- 

. lated for in the release-bond. On the other, 
hand, there was a surplus of £1,498 in the' 
registry of the court, in the second siiit, .be-, 
yond the payment of the judgment in favor 
of the owners of the cargo. The application" 
was to have this £92 paid out of the proceeds^ 
in the registry in the second suit. Dr. Lush- 
ington refused the application; the foUow- 

' ing are his reasons: "Now, the bail given 
for the ship in any action is the substitute 
for the ship; when the bail is given, the ship 
IS immediately released from that cause of 
action and cannot be arrested again for that 
cause of action. Also, if the ship is sold in 
another action, the proceeds, save by the op- 
eration of some act of parliament, are liable 
only to the payment of liens. In this case 
then, after the bail was taken, the ship her- 
self never could have been made liable for 
damage or interest." I am of opinion that 
the proceeds of a ship sold in another action 
are in legal consideration as the ship itself, 
and, therefore, can not be made available 
to answer this demand. It would seem that 
the act of congress authorizing the release 

' of vessels on bond, providing for their re- 
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lease, either before or after arrest, contem- 
plates that the bail shall, in the absence of 
fraud, in all respects, be a substitute for the 
vessel. It would seem that the embarrass- 
ments and complications of the opposite rule 
would be very great The authority of the 
cases cited sustains fully this reasoning. 
Upon the delivery to the claimant of the ves- 
sel, upon bail, the right of the libelant to re- 
arrest the vessel, except in case of fraud, 
was lost; and since he can not resort to the 
vessel, he can not to her proceeds. 



Case No. IS, 664. 

The SEJNATOR. 

[Brown, Adm. 372.] i 

District Court, E. D. Michigan. March, 1872. 

Salvage— Case of Apparent Derelict — Liabil- 
ity OF Salvors fob Negligence. 

1. A vessel and cargo, valued at ?5,000, were 
found in Lake Erie, waterlogged, abandoned, 
and apparently, though not in fact derelict. 
A portion of her cargo was taken off and put 
upon the salving vessel, a steam barge, by 
which she was towed to a place of safety, the 
whole time occupied by the service being six 
hours. Held, that, under the circumstances, 
§75 was a proper salvage compensation. 

[Cited in Cope v. Vallette Dry-Dock Co., 
16 Fed. 926; The Mary E. Dana, 17 Fed. 
357; The Ann L. Lockwood, 37 Fed. 237.] 

2. Salvors are liable for damage done to the 
sails of the vessel saved by being negligently 
left exposed to sparks from the salving vessel. 

[Cited in The Albany, 44 Fed. 434.] 

Libel for salvage. The scow Senator was 
bound on a voyage from Saginaw to Toledo, 
with a cargo of lumber. Having encounter- 
ed a storm, she was found, on the night of 
the 22d of April, 1869, to be leading. When 
she had arrived off Monroe light, and some 
five to seven miles distant from it, she be- 
came so waterlogged that she could not pro- 
ceed. She then, as testified by her master 
and crew, came to an anchor, and the master 
went ashore at Monroe in quest of a tug to 
tow the vessel to Toledo. Finding no tug at 
Monroe, he telegraphed to Toledo for one. 
The entire crew of the vessel left and went 
on shore with the master, for the reason that 
they had but one boat, and it was deemed 
unsafe to remain on board the vessel in her 
then condition, without a boat to make their 
escape if necessary. Libellant's vessel, the 
steam barge Mayflower, bound up from To- 
ledo, made the Senator at about 10 o'clock 
in the forenoon of the next day, and, on com- 
ing up to her, found that a considerable por- 
tion of the top of her load of lumber had slid 
over to one side, causing the vessel to careen 
considerably, and the lumber was gradually 
sliding off into the water with each roll of 
the vessel, and floating away. Finding no 
one on board, the master of the Mayflower 
at once set about gathering up the floating 
lumber, and also transferring lumber from 

1 [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 



the Senator to his vessel, which he continued 
to do until he had so gathered up and trans- 
ferred about 5,000 feet, when the Senator be- 
came so relieved that she righted. The mas- 
ter of the Mayflower, finding that the rudder 
of the Senator was broken, or unshipped, so 
that she could not be towed astern, lashed 
her alongside his vessel, and started with 
her for Monroe harbor. On reaching shoal 
water, near the harbor, the Senator, from the 
amount of water she drew on account of her 
waterlogged condition, brought up on the 
bottom. At about this time, or very soon 
after, the master of the Senator came aboard 
and claimed the vessel and cargo, and there- 
upon the lumber which had been taken on 
board the Mayflower was transferred back 
to the Senator by the Mayflower's crew. 
The masters of tlie two vessels had some con- 
versation about settling for the services of 
the Mayflower, but did not agree as to the 
amount, and no settlement was had. The 
Senator was then left in possession of her 
own master, and the Mayflower went to Mon- 
roe. This was about 4 o'clock in the after- 
noon. Soon after the Mayflower left, the 
-tug, which had been telegraphed for, ar- 
rived from Toledo, took the Senator in tow, 
and towed her to Toledo, where she arrived 
some time in the night. 

W. A, Moore, for libellant. 
H. B. Brown, for claimant. 

LONGYBAR, District Judge. The only 
question in this case is as to the amount the 
libellants ought to receive. Claims for sal- 
vage services are among the most meritori- 
ous known to the admiralty, and hence are 
viewed with favor. Such services are to be 
encouraged, and although the degrees of 
merit vary widelyin different cases, yet in no 
case should the allowance be so small as to 
operate as a discouragement. The amount 
to be allowed," however, depends entirely up- 
on the peculiar circumstances of each case; 
and while it should not be made so small as 
to operate as a discouragement to like efforts 
in the future, on the one hand, it should not 
be made so large as to operate oppressively 
to owners on the other. These remarks are 
especially applicable to a case like the pres- 
ent, where the property saved or aided was 
not derelict. There is some conflict between 
the testimony of the crews of the respective 
vessels as to whether the Senator was actu- 
ally at anchor when discovered by the May- 
flower; but I think there is a clear prepon- 
derance of proof that she was at anchor. 
Although the wind was blowing quite brisk- 
ly from the land, and the swells were con- 
siderable from the effects of the then recent 
storm, and there were islands a fcAV miles 
to leeward upon which the vessel might 
drift if she were to break from her moorings 
or drag her anchor, yet there does not ap- 
pear to have been any imminent danger of 
her going to pieces, breaking from her moor- 
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ing, or dragging her anchor, and from the buoy- 
ancy of her cargo there was no immediate 
danger of her sinking. The cargo, however, 
was actually escaping, and was liable to the 
loss of a considerable portion of it; the 
weather was unsettled, and the storm might 
be renewed at any moment, endangering a 
total loss of vessel and cargo; and there be- 
ing no one on board, she was, considering 
the distance from land, prima facie aban- 
doned and derelict It was therefore highly 
proper for the master of the Mayflower to do 
as he did— save the cargo from loss, which 
was then actually taking place, and to take 
vessel and cargo to a place of safety. In 
other words, the vessel and cargo were in 
a condition to have a salvage service per- 
formed. I think Mr. Parsons lays down the 
rule correctly when he says: "If a ship or 
property be left, though not derelict, one 
who in good faith takes possession as salvor, 
is not a trespasser, but has his reasonable 
claim for salvage, according to the good he 
actually does." 2 Pars. Shipp. & Adm. 283, 
291. See, also, Talbot v. Seeman, 1 Orauch 
[5 U. S.] 1. 

There are not, however, in this case any of 
those elements which lie at the foundation of 
large compensation to salvors, such as peril 
to life, or even of great hardships and dan- 
gers to the salvors, or to the safety of the 
salving vessel; no detention from any voy- 
age, nor detention of freight on the part of 
the salving vessel; and not so far from 
shore but safety from storm could be sought " 
at any time. Add to this the fact that the 
vessel was not in fact abandoned, but that 
succor had been applied for and was even 
then on the way, and arrived so soon that no 
great additional loss could have occurred be- 
yond a few thousand feet of lumber, and I 
think libellants fail to make out a case for 
compensation much beyond what would be 
full, liberal pay for the time, work and labor 
actually spent and performed. I think, how- 
ever, that something beyond mere compensa- 
tion ought to be allowed, in consideration of 
the fact that a portion of the cargo was ac- 
tually saved which would evidently have been 
otherwise lost, and also that efforts of this 
kind, when made in good faith, as they were 
undoubtedly in this case, ought to be en- 
couraged. In this case the time actually spent 
was about six hours. The proof shows the 
value of the services of the Mayflower and 
her crew, on ordinary occasions, to have 
been '$10 per hour. Although, in cases of 
the peculiar circumstances like the present, 
salvage is seldom, if ever, awarded at a per- 
centage or proportion of the value of the 
property saved or benefited, , yet value very 
properly has its influence in fixing the 
amount. In this case the value of the vessel 
and cargo was about §5,000, that of the ves- 
sel being ?3,500, and that of the cargo $1,500. 
Under all the circumstances of the case, I 
think $75 is a fair salvage compensation. 
From this, however, must be deducted $10 
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for damage done to the sails of the Senator 
by burning, in consequence of being negli- 
gently left exposed to the sparks from the 
Mayflower while towing the Senator along- 
side. 
Decree for libellants for $65 and costs. 

See The 0. S. Butler, 2 Mar. Law Cas. (N. 
S.) 237. 
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The SENATOR. 

[Brown, Adm. 544; i 7 Ohi. Leg. News, 162.] 

District Court, E. D. Michigan. Jan. 25, 1875. 

Towage — Master's Certificate — Duress — Pow- 
er OP TJ^IDERWKITEB OF CAUGO TO 

Bind Vessel. 

1-, A master's certificate as to the amount 
agreed to be paid for services will not be set 
aside, unless it appear clearly and satisfacto- 
rily that the sum named is so unreasonable as 
to raise a suspicion of fraud. 

[Cited in The Roanoke, 50 Fed. 580.] 

2, The making of such certificate under a 
threat to attach the vessel is not such duress 
as will avoid its effect, 

3. The underwriter, where there is no aban- 
donment, has no authority to direct the master, 
or to contract for the vessel. 

James Moffat and Alonzo N. Moffat li- 
belled the schooner Senator upon a claim 
and account certified by her master as cor- 
rect, for $400, for towage services August 
14th, 1873. The defenses set up will appear 
in the opinion of the court 

H. B. Brown, for libellants. 
W. A, Moore, for claimant. 



LONGYEAR, District Judge. It is con- 
ceded that the master's certificate was with- 
in the scope of his authority as master, and 
if made voluntarily and without coercion it 
was binding on the vessel and owners. But 
it was contended that it was made under 
coercion and not voluntarily. The only co- 
ercion pretended was that testified to by the 
master, viz: A threat by libellants to libel 
and attach the vessel in the Eastern district 
of Michigan, where she then was, if he re- 
fused to sign the certificate; and that he 
signed it in consequence of such threat in 
order to. avoid being detained and delayed in 
the completion of the voyage then in prog- 
ress. Libellants testified that no such threat 
was made; but, if it was made, it was sim- 
ply to take a strictly legal step to litigate 
the matter in controversy, which was, not 
whether anything was due libellants, but how 
much; and the making of the certificate by 
the master was simply the exercise of a 
choice on his part, to submit to what he was 
not willing to concede to be right, rather 
than take the risks and incur the trouble, 

1' [Reported by Hon. Henry B. Brown, Dis- 
trict Judge, and here reprinted by permission.] 
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delay and expense of a law suit. Such set- 
tlements are of frequent occurrence in busi- 
ness matters, and are always upheld when 
untainted by fraud, mistake or unfair deal- 
ing, as in this case. Wilcox v. Howland, 23 
Pick. 167: Waller v. Cralle, 8 B. Men. 11; 
Eddy V. Herrin, 17 ile. 338; Alexander v. 
Pierce, 10 N. H. 494. 

Another ground urged for setting aside the 
certificate was, that the amount was grossly 
exorbitant fox the service rendered. In or- 
der to defeat the certificate on this ground 
it was necessaiy to make it appear clearly 
and satisfactorily that the amount allowed 
was so unreasonable as to raise a presump- 
tion, or suspicion at least, that the certificate 
was fraudulently or maliciously made. 2 
Pars. Shipp. & Adm. 10. Have we here such 
a case made out? The service had already 
been rendered and the dispute was as to 
how much it was woi-th. The amount cei*- 
tified by the master was §400, and the esti- 
mates of the witnesses ranged all the way 
from $500 down to $75. This certainly fails 
to make out such a case as was necessary, 
tnider the rule above laid down, to set aside 
a settlement deliberately made. 

Another ground urged was that the matter 
liad been referred for settlement to one 
Guyle, an agent for the underwriters on the 
cargo, and he had instructed the master to 
pay no more than ?50. In the first place, 
this is not consistent with the concession of 
the master's authority in the premises, al- 
ready alluded to. In the next place, there 
is no proof of any such reference. Thei'e is 
some proof that Guyle was somewhat con- 
sulted in the matter, but none that it was 
referred to him for settlement, either for- 
mally or informally. In the next place, 
Guyle had no authority simply by virtue of 
his agency for the underwriters to direct the 
master what to do or what not to do in the 
premises, there having been no abandonment 
to and of course no acceptance by the under- 
writers. Insurers are mere strangers, and 
are not entitled to be heard under such cir- 
cumstances. The Packet [Case No. 10,(554]; 
United Ins. Co. v. Scott, 1 Johns. 106; see, 
also, The Boston [Case No. 1,673]. And fin- 
ally, even if Guyle had any authority in the 
premises, it extended to the cargo only, and 
this suit is against the vessel alone. 

It results that libellants must have a de- 
cree for the bill as certified, with- interest 
from date, and costs of suit. Decree for li- 
bellants. 

[Amount certified August 14, 1873. . . $400 00 
Interest to January 25, 1875. one year, 
five months and eleven days, at 7 
per cent 40 54 



Decree for $440 54 2 



SENATOR, The (McOAHTY v.). See Case 
No. 8,686. 

2 [From 7 Chi. Leg. News, 162.] 
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Case No. 12,666. 

The SENATOR MIKE NORTON. 

The TITAN- 

Circuit Court, S. D. New York. 

[Affirming Case No. 12,667. Nowhere report- 
ed; opinion not now accessible.] 



Case 'No. 12,667. 

The SENATOR MIKE NORTON. 

The TITAN. 

[10 Ben. 440.] 1 

District Court, S. D. New York. May, 1879.2 

Collision — Steamers in East River — Lights 
— Whistles. 

1. A collision occurred in the evening of Oc- 
tober ], 1875, about off pier 1, East river, in 
New York harbor between two steamers, the 
T. and S. M. N. The T. was bound from pier 
5, East river, to pier 14, North river, to lay 
up for the night. The S. M, N. had towed 
a bark in from sea and anchored her between 
Bedloe's Island and the Battery, and was 
bound for pier 16, East river. Both boats had 
their lights set and burning. The pilot of the 
T. averred that a ferryboat having passed 
ahead of him going to the northward, he ported 
his wheel following her up. and as she passed 
him he saw both the red and green lights of the 
S. M._ N. ahead of him about 400 to 600 yards 
off, his boat at the time making seven or eight 
-miles an hour; that he at once blew one whistle 
and ported his wheel and kept on a port wheel 
till the S, M. N, came in collision with the T., 
striking her on the port side nearly at right 
angles; that the S. M. N. answered his single 
whistle with a single whistle, but that her 
pilot starboarded his wheel instead of portinp 
it, and that when the vessels were three or 
four lengths apart he rang his jingle bell to give 
the T. more soeed. and if possible, get by. The 
story of the S. M. N. was. that she made the 
green light of the T. on her starboard bow, 
whereupon the pilot of the S. M. N, blew" two 
whistles and put her wheel slightly to star- 
board, and that the T., after waiting about a 
minute, answered with one whistle and ported 
her wheel and ran across the course of the S. 
M. N. and thus caused the collision. Held, that 
it is difficult to believe that, after the pilot of 
the S. M. N. had answered the single whistle 
of the T, with a single whistle, he starboarded 
his wheel. 

2. If the account of the pilot of the T. were 
true, he was in fault, because as soon as be 
saw that the S. M. N. after having answered 
his whistle with one whistle, was running down 
on him with a starboard wheel, he should at 
once have stopped and backed, instead of in- 
creasing his speed. 

3. On the evidence, the S. M. N. blew two 
whistles before the T, blew one, and at that 
time the green light of the T. alone was visible, 
and the S. M. N. did not answer the single 
whistle of the T. with a single whistle. 

4. The T. was solely in fault for the colli- 
sion. 

In admiralty. 

R. D. Benedict, for the Titan. 
W. R. Beebe. for the Norton. 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 

2 [Affirmed by circuit court. Case unreport- 
ed.] 
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OHOATE, District Judge.- These are cross 
libels to recover damages caused by a col- 
lision between the two steam tugs on the 
evening of October 1, 1875, about ofiE pier 
.1, East river. The Titan was bound from 
pier 5, East river, to pier 14, North river, 
to lay up for the night The Norton had 
towed a bark in from sea and had anchored 
her in the North river between Bedloe's Is- 
land and the Battery, and was bound for 
■pier 16,- East river. The collision happened 
after dark and both boats had proper lights. 
■ The tide was the first of the flood and the 
night clear. 

The case of the Titan, as stated by her. pi- 
;iot, is that when he got out into the river 
.from pier 5 and got straightened down, a 
1 ferryboat -of the Hamilton ferry or South 
ferry line passed ahead of him going into 
her slip, which is between piers 1 and 2; 
that as she passed he ported his wheel, fol- 
lowing her up; that when she got clear of 
him he made the lights of the Norton; that 
he saw both the red and the green light and 
'that the two vessels were heading head on 
to each other and apparently somewhere 
from 400 to 600 yards apart; that he was 
making about seven or eight miles an hour; 
that on making the -Norton he immediately 
blew one whistle and porteU still more and- 
kept on a port-wheel to the time of the col-- 
lision; . that the Norton replied with one 
whistle, but instead of porting she starboard- 
ed so" as to cross his course; that she kept 
on on a starboard wheel till the time of the 
collision, both vessels thus curving in to- 
wards the shore; that the vessels were 
^bout three or four lengths apart when he 
rang his jingle bell to give his vessel more 
speed, intending to get across the bows of 
the Norton; that just before ■ the vessels 
came together he rang to stop and back, and 
his engine was reversed when the collision 
took place. The libel of the. Titan states 
and the pUot testifies that at the moment 
of the collision the Titan was heading :aear- 
ly square on to the shore, and the witnesses 
jigree that the Norton's stem struck the port 
side of the Titan nearly at right angles, and 
a very short distance from the stem. Both 
vessels were injured. 

The case of the Norton is that she shaped 
•her course so as to clear the New York shore; 
that just before reaching off abreast of pier 
1, East river, and well ofiC the starboard 
-bow of the Norton, the green light of the 
Titan was seen; that the red light was not 
then in sight; that as soon as the green light 
was seen the Norton blew two wTiistles and 
her wheel was put slightly to starboard; that 
the Titan did not reply promptly to the sig- 
nal, but after waiting about a minute blew 
a single whistle and immediately made a 
rank sheer to starboard, hiding her green 
light and .bringing her red light into view 
and throwing herself directly across the 
course of the Norton; that the Norton could 
not by a change' of course avoid a collision, 
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but she immediately stopped and backe'd, 
but nevertheless struck the port side of tne 
Titan. 

The evidence is conflicting, but the pre- 
ponderance of the evidence is clearly with 
the Norton. The account given by the Titan 
is both improbable in itself, and, if correct, 
shows that she was at fault It is difficult 
■ to believe that upon a signal of one whistle 
in reply to the Titan's one whistle, the pilot 
of the Norton should have starboarded, es- 
pecially if at the time the vessels were head- 
ing head on. Of course it is not impossible, 
but tlie proof should be pretty strong. But 
. if the account given by the pilot of the Titan 
is correct, it shows fault on his part since, 
as soon as he discovered that- the Norton, 
after giving one whistle as if she intended to 
pass on his port hand, was running down on 
to him on a starboard wheel,, he should at 
^ once have . stopped and backed instead of 
ringing to increase his speed, and it is quite 
-probable that if he had done so the collision 
would have been avoided. His course 'was 
reckless in any view of the ease, since his 
. mancguvxe of driving ahead at increased rate 
of speed on a port wheel incurred the double 
risk of collision with the Titan and running 
into the piers, for which, as sworn in his 
libel and testified to by him, he was almost 
directly heading at the time of the collision. 
And the evidence shows that the collision 
happened a very short distance from the 
shore. ; 

The evidence that the Norton blew t^vo 
whistles before the Titan blew her one is, I 
think, satisfactorily proved by the witnesses 
from the Norton, some of whom were stran- 
gers to the Norton and have no interest or 
. reason for bias in the cause. It is also suffi- 
' ciently proved that at the time the Norton 
Ijlew two whistles the green light of the Ti- 
tan was alone of her side lights visible from 
the Norton. - This being so, it follows that 
the Norton made the Titan and blew her two 
whistles before those on the Titan had ob- 
served the Norton. Nor is there any improb- 
ability or any serious difficulty in reconcil- 
ing it with the testimony that, when the Nor- 
ton made the Titan and blew her two whis- 
tles, the Titiin was well on the starboard 
hand of the Norton and showing only her 
green light to the Norton, which position 
would have made this signal from the Nor- 
ton, that they should pass each other on the 
starboard hand, proper. Making due allow- 
ances for inaccuracies of the witnesses, not 
at, all improbable in respect to distances and 
periods of time testified to by them, and as- 
suming that the Titan went out into the riv- 
er beyond the line along and outside of the 
piers, which was the proper course of the 
Norton from Bedloe's Island to her point of 
destination, the Titan must have been in this 
relative position with respect to th6 Norton 
at some time after leaving her berth at pier 
5, and before the collision. And the testi- 
mppy showing that a tow was lying at pietB 
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2 and 3, makes it not improbable that she 
went out a considerable distance into the riv- 
er. At any rate, I consider the testimony 
of those on the Norton as to -what they saw, 
sufficient to prove this point, though it is 
somewhat at variance with the evidence of 
those from the Titan as to the distance that 
she went out, and also is at variance with 
their testimony as to the bearing and the 
lights they saw when they made her. What 
the witnesses from the Norton say that they 
saw of the movements of the Titan, corre- 
sponds with what those on the Titan say 
that they did, making due allowance for dif- 
ferences as to time and distances. The pi- 
lot of the Titan admits that at some time 
after getting out into the river he ported and 
kept his wheel a-port till he blew the one 
whistle, and then still kept it a-port a little 
more up to the time of the collision. This 
corresponds with what those on the Norton 
say they saw; first the green light of the 
Titan, afterwards the green light disappear- 
ing and the red light appearing and the Ti- 
tan sheering around on to the course of the 
Norton till the time of the collision. Assum- 
ing that the Titan went out far enough into 
the river to show her green light, before she 
began to swing around to starboard, or even 
a short time after she so began to swing, 
her movement in keeping on a port wheel 
until she ported still more to cross the bows 
of the Norton was such as her proper course 
into the North river around the Battery 
called for, and this she had entered upon, as 
her pilot admits, before she made the Nor- 
ton. The fact testified to by the pilot of 
the Titan, that he made the lights of the 
Norton immediately upon the ferry boat 
crossing ahead of him so as to uncover her, 
does not, I think, even considering the testi- 
mony of the pilot of the Norton, that he 
made the light of the Titan after the ferry 
boat passed, have any strong tendency to 
affect the conclusion above drawn from the 
testimony as to the Norton having made the 
Titan first on her starboard hand, showing 
a green light and having given her two whis- 
tles, which she did not notice or renly to, 
except by shortly after blowing one whistle! 
This matter of the particular point of time 
when -the ferry boat passed, the length of 
time after her passing and before the ves- 
sels made each other and the distance she 
passed ahead of the Titan is a matter in- 
volving judgment as to length of time and 
measure of distance peculiarly subject to er- 
ror, both as matter of observation at the 
time and of recollection afterwards. It is 
not satisfactorily proved that the Norton 
blew one whistle after the Titan blew one, 
as testified to by those on the Titan. 

The charge of negligence against the Titan 
is made out, in that she did not keep a good 
lookout; that she did not observe and re- 
spond promptly to the signal of the Norton; 
that she continued on a port wheel and gave 
a signal of one whistle to the Norton after 
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the Norton had properly given her two whis- 
tles and had starboarded, as she was bound 
to do in accordance with the signal she gave; 
that she continued on her course with in- 
creased speed across the bows of the Norton 
after it was evident that by such course a 
collision was imminent; that she did not 
sooner stop and back. 

The charge of negligence against the Nor- 
ton is not proved. The testimony shows 
that she properly gave the signal of two 
whistles and starboarded; that as soon as 
there was any reason to suppose the Titan 
was changing her course so as to bring about 
a colUsion, she stopped and backed, but that 
the collision was then rendered inevitable 
by the fault of the Titan, and before the 
headway of the Norton could be entirely 
checked they came together. 

Decree for the libellant against the Titan, 
with costs, and reference to compute dam- 
ages. Libel against the Norton dismissed 
with costs. 

[On appeal to the circuit court, the decree of 
this court was aflarmed. Case unreported.] 
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The SENECA. 

[8 Ben. 509.1 1 

District Court, E. D. New York. July, 187C. 

Whakfage— Lien— Seizdke of GOVEUX.MENT 
Property — Costs. 

1- A steamboat, owned by the municipality of 
the city of New York, and employed in trans- 
portmg the harbor police, is exempt from liabil- 
ity to seizure to enforce a claim for wharfaee 
m the admiralty. ^ 

[Cited in The Fidelity, Case No. 4,757.] 
2. The libellant having asked no costs hut dis- 
bursements, no costs but di.sbursements were 
awarded against Mm on a dismissal of the libel. 

In admii-alty. 

Beebe, Wilcox & Hobbs, for libellant. 
W. O. Whitney, for claimant 

BENEDICT, District Judge. This is an ac- 
tion to enforce a maritime lien for wharfage 
against the steamboat Seneca. The evidence 
shows that the vessel proceeded against is 
the police boat of the harbor, owned by the 
city of New York, and, at the time of using 
the libellant's wharf, was employed in the 
transporting of the harbor police while en- 
gaged in the discharge of their duties. The 
object of landing at libellant's wharf was to 
put ashore a policeman on duty. This vessel 
is then public property, devoted to a specific 
and public use. Consequently she is not in 
my opinion subject to be seized in the admi- 
ralty to enforce a demand like the present 
The reasons for the rule applied in courts to 
such property, by which such property is ex- 
empt from seizure upon execution, appear to 

1 [Reported by Kobert D. Benedict Esq.. an.r 
Benj. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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lave equal force in a ease like the present. 
Tlie libel must therefore be dismissed. Inas- 
much as the libellant stated upon the trial 
that the action was brought to try the question 
of law, and that no costs beyond disburse- 
ments would be asked by the libellant in case 
of a recovery, no costs will be awarded on this 
■decree against the libellant except disburse- 
ments. 
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The SENECA. 
[See Case No. 16,251.] 

Case No. 13,670. 

. The SENEGA. 

t3 Wall. Jr. 395; 1 6 Pa. Law J. 21B: 18 Am. 
Jur. 486; 4 Haz. Reg. Pa. 248.] 

Circuit Court, E. D. Pennsylvania. April Term, 
1829.2 

Shipping — Master — Powek to Appoint— Dis- 
agreement OF Owners— C0MPUI.SOBY 
Sale op Vessel. 

1. Where two equal joint owners of a ship, 
differing as to which of the two was entitled 
to appoint the master, there being no difference 
between them, as to the destination of the ves- 
sel, and one of them insisting to undertake a 
voyage in person, as master, in opposition to the 
will and equal rit?hts of the other part owner, 
tlie other applied by petition, aisking either for 
the sale of the johit property, cr that he might 
be permitted to send the vessel to sea under a 

" master of his own appointment; held, that a sale 

of the vessel ought to be decreed. 

[Cited in Tunno v. Tlie Betsina, Case No. 

14,236; The Ocean Belle. Id, 10,402; Coyne 

V. Caples, 8 Fed. 640: Head v. Amoskeag 

Manuf'g Co., 118 TJ. S. 23, 5 Sup. Ct. 447.] 

2. The jurisdiction of the district court, under 
the 9th section of the judiciary act of 3789 [1 
Stat. 76], embraces all cases of a maritime na- 
ture, whether they be particularly of admiral- 
ty cognizance or not: and such jurisdiction, and 
the law regulating its exercise, are to bo sought 
for in the general maritime laws of nations, and 
are not confined to that of England, or any other 
particular maritime nation. 

[Cited in Tunno v. The Betsina, Case No. 

14,236; Kynoch v. The S. C. Ives, Id. 7,- 

958.] 
[See The Comet Case No. 3,050; Haller v. 

Fox, 51 Fed. 290.] 

3. The provisions of the French marine law 
which authorize a compulsory sale of a vessel, 
in case of partners disagreeing about the use 
of her, are part of the general law of admiralty 
binding on the courts of the country. 

[Cited in Tunno' v. The Betsina, Case No. 14,- 
236.] 

This ease came before this court by ap- 
peal from the district court, in which a pe- 
tition was filed on the 4th of December, 1828, 
by Davis & Brooks, merchants of the city 
of New York, stating that they were owners 
of one-half of the brig Seneca, then lying in 
the port of Philadelphia, and that the re- 
maining half part belonged to Captain Hen- 

1 [Reported by John. William Wallace, Esq., 
jind here reprinted by permission.] 

2 [Reversing Case No, 3,650.] 
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ry Levely; that Captain Levely had had 
possession of the bi*ig for several months, 
having the sole control thereof, and had 
proceeded on certain voyages to the detri- 
ment and dissatisfaction of the late part 
owners (from whom the brig was purchased 
by the petitioners), and then again threaten- 
ed to take the vessel to sea without the con- 
sent of the petitioners, and to their great 
detriment; the petitioners further stated 
that finding themselves in a very inconven- 
ient situation by the conduct of Captain 
Levely, they had repeatedly offered to sell 
their share to him at a reasonable price, or 
to purchase his share on sufficient terms, or 
to sell the entire vessel at a public sale, or 
to send her to sea with a master appointed 
by themselves; but that the said Captain 
Levely had obstinately refused to adopt ei- 
ther of these courses, and persisted in de- 
claring that he would take the vessel to sea. 
In consideration of these circumstances, the 
petitioners prayed an attachment against 
the vessel, and a citation to Captain Levely 
to show cause, why the court should not 
grant an order for the sale of the said ves- 
sel; or why the petitioners should not be 
permitted to send her to sea with a master 
appointed by themselves. The attachment 
and citation were granted— and after argu- 
ment, the judge of the district court (Judge 
Hopkinson) delivered an elaborate opinion 
against the authority of the court to order a 
sale of the vessel, and decreed that neither 
of the prayers of the petitioners could be 
granted and that the petition be dismissed. 
[Case No. 3,650]. From this decree the pe- 
titioners appealed. After the cause came in- 
to this court, the appellants obtained leave 
to amend their petition, which amended pe- 
tition, after repeating the various offers made 
by them to the respondent, as set forth in 
the original petition, and with more precision 
as to the last of them, stated their offer that 
the brig should be sent to sea on a designat- 
ed voyage, under the charge of a master to 
be agreed upon by both parties, all of which 
offers they stated were refused. That the 
respondent had obtained and now retains 
possession of the brig, in an illegal manner, 
and against the will of the petitioners, — 
"that he had recently appointed a master to 
command her, without the assent of the pe- 
titioners, and now threatens to send her on 
a voyage under the person so appointed by 
himself, without their concurrence and 
against their consent, whereby they would 
be deprived of their moiety of the profits of 
the vessel. The prayer was, that the re- 
spondent might be restrained from taking 
or sending the brig to sea, and that a sale of 
the brig be decreed, or that the petitioners 
might be permitted to send the vessel to 
sea on a voyage proposed by them. The 
amended answer denied that the offers stated 
in the amended petition were made;— it stated 
that the respondent proposed to the petition- 
ers that she should be fitted out and employ- 



SENECA (Case No. 12,670) 



[21 Fed, Cas. page 1082} 



ed, but that they refused to expend a dollar 
upon her, and would rather see her rot at 
the wharves than have anything to do with 
her;— that the respondent then determined 
to fit her for sea; and after he had fully re- 
paired her, at a great expense, and was ready 
to proceed to sea, he was stopped by the 
process issued from the district court;— he 
affirmed that it never was his intention to 
send her to sea under the command of the 
person mentioned in the petition, his deter- 
mination being to command her himself on 
the projected voyage. 

The new evidence taken in this court tend- 
ed to prove the following facts: 1. That the 
petitioners objected to incurring any expense 
for the repairs or outfit of the vessel for a 
voyage to be conducted by the respondent as 
her master. 2. That they expressed their 
willingness to take possession of the brig, 
and to employ her under a skilful master, 
and to give bonds to account for her earn- 
ings; or to sell their moiety of her to the 
respondent for 1500 dollars, as she stood, be- 
fore she was repaired. 3. That they offered 
to the agent of the respondent, that the brig 
should go to sea under another master than 
the respondent, and that they sent on a per- 
son to take command of her; but possession 
of her was refused. That a specific voyage 
to Wilmington, in North Carolina, was pro- 
posed by Henshaw, under whom the petition- 
ers claimed, and who acted as the represen- 
tative of the petitioners claiming a lien on 
the vessel. 

[Libelants moved for leave to enter an ap- 
peal, which was allowed. Case No. 3,651.] 

Wharton & Sergeant, for appellants. 
Binney & Chauncey, for appellee. 

WASHINGTON, Circuit Justice. The nov- 
elty, as well as the difficulty of this case, 
well entitles it to the labor, the talents, and 
the learning which have been bestowed up- 
on it at the bar. It is not my intention to 
follow the counsel over the whole ground 
which they have so ably occupied, much less 
to express an opinion upon many of the 
topics which they have discussed. In the 
unsettled state of admiralty "jurisdiction and 
admiralty law in the United States, I think 
it is the safest course to advance step by 
step in deciding the many new, and often 
intricate questions to which those subjects 
may give rise. Influenced by this considera- 
tion, I shall confine my observations to the 
precise case before me; which, from the 
amended pleadings and the new evidence 
exhibited in this court, I find to be that of 
joint owners of a vessel, having equal in- 
terests in her, each willing and desirous to 
employ her in navigation, but upon his own 
terms, and neither willing to do so ui>on any 
other. The terms upon which the appellants 
desire it are, that she may be commanded 
by a master of their appointment, and, at all 
events that Levely should not be that mas- 



ter. The appellee objects altogether to those 
terms, and claims to take her to sea under 
his sole command. It is manifest, there- 
fore, that the difference between these own- 
ers, is not, whether the vessel shall be em- 
ployed, but which of them shall be entitled 
to appoint the master; and, that upon this 
point, all prospect of compromise is hopeless. 
They do not differ, it is true, as to the des- 
tination of the vessel, because, until this pre- 
liminary matter of disagreement was ad- 
justed, it was unnecessary for either to pro- 
pose or to discuss the expediency of any par- 
ticular voyage." But I consider it to be en- 
tirely unimportant to the decision of this 
case, whether the subject of difference be- 
the appointment of the master, or the par- 
ticular destination of the vessel, if the con- 
sequence in either case, as to the employ- 
ment of the vessel must be the same. 

In this state of things, the respondent, as- 
suming to act as master, and insisting to ur^- 
dertake a voyage in opposition to the will,, 
and to the equal rights of the other part 
owners, the latter applied by petition to the 
district court to decree a sale of the joint 
property, or that they might be permitted to 
send the vessel to sea under a master of their 
own appointment. The important question 
presented by this petition was, had that 
court jurisdiction and authority to decree a 
sale, and a division of the proceeds? 

As preliminary to the investigation of this 
question, I not only admit, but insist. 

First, that the judicial power of the Unit- 
ed States under the constitution— and the 
jurisdiction of the district courts, under the 
9th section- of the judieiaiy act of 1789— em- 
brace all eases of maritime nature, whether 
they be particularly of admiralty cognizance 
or not. 

Second, that this jurisdiction, and the law 
regulating its exercise, are to be sought for 
in the genei'al maritime law of nations, and 
are not confined to that of England, or any 
other particular maritime nation. 

Lastly, that the present is a case of ad- 
miralty and maritime cognizance, since it in- 
volves a dispute between part owners of a 
vessel, concerning the disposition and em- 
ployment of her In navigating the sea. 

But these positions, if they be correctly 
taken and admitted, overcome only a part of 
the difficulties which this case presents. We 
are still left to inquire, does this maritime 
law authorize a sale of the property in a 
case like the present? And where is that 
law to be found? For I cannot agree with 
the appellant's counsel, that if the jurisdic- 
tion of the court be established, the author- 
ity follows as a corollary. The circuit courts 
of the United States have a common law ju- 
risdiction in all the cases to which it is ex- 
tended by the constitution and acts of con- 
gress; but the rules by which they are au- 
thorized to decide on any given case, must 
be sought for in the law of the land. 

Where then is the law applicable to this 
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case to be found? Not in the practice, or 
adjudications, of tlie admiralty court of Eng- 
land. The ease of Ouston v. Hebden, 1 Wils. 
101, and tliat of Tlie Apollo, 1 Hagg. Adm. 
306, are conclusive both against the jurisdic- 
tion and the authority of that court 

We next pass to those great sources of 
maritime jurisprudence, the Rhodian law, 
and the laws of Oleron and Wisbuy, in nei- 
ther of which do we find any provision made 
for a case similar to the present. 

Our attention is then Invited to the civil 
law, or rather to the Roman Marine Code, 
another legitimate source of general mari- 
time law; in which we find sundry wise pro- 
visions for adjusting disputes between part 
owners of vessels, from which the three fol- 
lowing rules may be deduced. 

1. ??hat the opinion and decision of the ma- 
jority in interest of the owners, concerning 
the employment of the vessel, is to govern, 
and therefore they may, on any probable de- 
sign, freight out or send the ship to sea, 
.though against the will of the minority. 
. 2. But if the majority refuse to employ the 
vessel, though they cannot be compelled to it ' 
by the minority, neither can their refusal 
keep the vessel idle, to the injury of the 
:minority or to the public detriment; and 
since in such a case the minority can neither 
employ her themselves nor force the ma- 
jority to do so, the vessel may be valued and 
sold. 

3. If the interest of the owners be equal, 
and they differ about the employment of the 
vessel, one half being in favor of employing 
her, and the other opposed to it, in that case 
the willing owner may send her out. 

It is manifest that neither of these rules 

.applies to the present ease, in which there 

are no unequal interests and no unwiUing 

owner, each being desirous, and equally so, 

to employ the vessel. 

In the further prosecution of our inquiries, 
we are naturally led to an examination of 
the Marine Code of France,— to those cele- 
brated ordinances of Louis xrv., published 
to the maritime nations of Europe as early as 
the year 1681. The 5th and 6th articles of 
this Code, cited, and learnedly commented 
upon by Valin (page 564) will alone be no- 
ticed. The former is substantially the same 
as the first rule of the Roman law before re- 
ferred to. The latter is as follows: 

"No person may constrain his partner to 
proceed to the public sale of a ship held in 
common, except the opinions of the owners 
be equally divided about the undertaking of 
some voyage." 

There is certainly some ambiguity in the 
phraseology of this article, and, unexplained, 
it might be construed to mean no more than 
is expressed in the third rule of the Roman 
law before noticed, applying to owners hav- 
ing equal interests. But Valin leaves no 
room for doubt as to the true exposition of 
the article. In his first volume (page 5S5) 
Jie says: "The case excepted in this article 



is, when 'the opinions of the parties are 
equally divided on the undertaking of some 
voyage,' upon which we may remark, that 
the question is not of two equal opinions, of 
which one is to leave the vessel without any 
kind of voyage, and the other to undertake 
such and such kind of voyage, there being 
no doubt in that ease that the opinion favor- 
able to a voyage ought to prevail, saving 
-the right to discuss the projected voyage; 
.but solely, of the case of two opinions equal- 
ly divided upon the particular enterprise pro- 
jected by one moiety of the persons inter- 
ested, and rejected by the other moiety, 
-Whether that moiety proposes on its part an- 
other voyage, or confines itself to a disap- 
proval of it, provided, nev.ertheless, that it 
gives plausible reasons for its conduct; oth- 
erwise this would have the air of an absolute 
.refusal to permit the vessel to be navigated, 
which justice could not tolerate, being con- 
trary to the object of the vessel, to the orig- 
inal intention of the parties, and to the in- 
terests of commerce." 

This article, thus explained, embraces the 
present case, unless it could be successfully 
contended that there is a substantial differ- 
ence between a disagreement respecting the 
particidar voyage proposed and discussed, 
and the appointment of the mastgr to con- 
duct the voyage. The reason strikes me to 
be the same in the one ease as in the other, 
and the consequences to the parties, to their 
original intention, to the object of the ves- 
.sel, and to the interests of commerce, are 
precisely the same. In the one case as in 
the other, the vessel must remain unem- 
ployed, since neither owner can, otherwise 
than tortiously, send her to sea, against the 
will of the other. And were he to persist in 
doing so, is there no power in a court pos- 
sessed of general maritime jurisdiction, to 
restrain him? I am not prej)ared to admit 
so monstrous a legal solecism as the denial 
of this authority would seem to imply. 

But the ordinance provides that the party 
objecting to the voyage must assign a plausi- 
ble reason for -his conduct, in order to repel 
a presumption that his objection is founded 
on an unwillingness to employ the vessel at 
all. And is it not more than a plausible rea- 
son for one owner to allege his equal right to 
employ the person to whose care his prop- 
erty is to be entrusted, and to object to the 
one selected by the other owner, upon the 
ground of his want of confidence in the skill 
or in the integrity of the person so selected? 
I am far from saying, or even believing, 
that, in point of fact, the objection to Cap- 
tain Levely is well founded, since there is 
no proof in the cause to substantiate it; but 
if it be honestly entertained by the appel- 
lants, it is not for this court to decide that 
it is futile, and merely urged as a pretext for 
detaining the vessel in port 

Having ascertained the true meaning of 
this article of the French Marine Ordinan- 
ces, its authority, or the influence which it 
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should have in deciding this cause, is next 
to "be considered. 

It is insisted by the counsel for the appel- 
lee, that this article is nothing more than a 
part of the local law of France, founded up- 
on the Roman law of lieitation, adopted by 
France, applicable to the partition of prop- 
erty, movable and immovable, which is held 
in common by two or more persons, which, 
without a sale, could not be otherwise con- 
veniently divided between them; and, in 
support of this argument, it is remarked that 
the expressions oi the ai-ticle are all nega- 
tive, and must necessarily refer to some oth- 
er code whenever the excepted case shall oc- 
cur. 

Tlie ingenuity and the imposing appearance 
of this argument are freely acknowledged; 
but it will not, I think, bear a close examina- 
tion. For, admitting the general law of liei- 
tation to have formed a part of the local law 
of France, it does not follow that an ordi- 
nance restraining and qualifying that law 
in cases, and in relation to subjects purely 
maritime in their nature, should likewise 
form a part of the local laAV of that country. 
It would rather seem that, on account of 
their maritime character, it was deemed 
proper to withdraw such subjects from the 
local, foe the purpose of incorporating them 
into the general marine code of the nation. 
That the 5th article is of this description, has 
not been questioneil; it was no doubt copied 
from the Roman Maritime Code, which hav- 
ing also provided for eases of disputes be- 
tween the owners of unequal interests, as 
well as between those having equal interests 
in one event only, it would seem as if the 
6th article had been introduced for the pur- 
pose of perfecting the system, by affording a 
remedy, in another event for which the 
Roman law had made no provision. It is 
most obvious, in short, that Valin, as well as 
other jurists who have treated of these arti- 
cles, have considered them, not as part of the 
common, but of the maritime law of France, 
and we find provisions similar to them in 
principle introduced into the Code de Com- 
merce of that country. 

That the ordinances of Louis XIV. are not 
of binding authority upon the maritime 
courts of other countries I freely admit; but 
as affording evidence of the general mari- 
time law of nations, they have been respect- 
ed by the maritime courts of all nations, and 
adopted by most, if not by all of them, on 
the continent of Europe. We are informed 
that this Code was compiled from the pre- 
vailing maritime regulations of France, and 
of other nations, as well as from the expe- 
rience of the most respectable commercial 
men of France. And why should not such 
parts of it as are purely of a general marir 
time character, which are adapted to the 
commercial state of this country, and are not 
inconsistent with the municipal regulations 
by which our courts are governed, be fol- 
lowed by the courts of the United States in 



questions of a maritime nature? I leave this 
question to be answered by those who would 
restrain the admiralty jurisdiction of the 
district court within the limits allowed by 
the common law courts of England to be 
exercised by the high court of admiralty of 
that counti-y. 

And why, let me again ask, shall the 6th 
article of this Code be rejected in the case 
now under consideration? Neither justice 
nor policy requires it. For it is manifest 
that the appellants must either surrender 
their property in this vessel, or rather the 
fruits of it, to the appellee, or their equal 
right to appoint the master, and to decide 
upon her destination, or that she must re- 
main idle in port until the subject in dis- 
pute is totally lost to both the owners. 
There is no other imaginable alternative, un- 
less it be the one which the appellants ask 
for. For if the appellee may now legally 
claim the right to take this vessel to sea, 
and, by giving security for her safe return, 
may take to himself, in exclusion of the oth- 
er part owners, all the earnings of the voy- 
age, his right to employ her, on the same 
terms, as long as she shall be in a condition 
to be navigated, will continue equally valid, 
and the exercise of it can no more be denied 
then than now. 

Suppose, for the purpose of further illus- 
trating this part of the subject, these parties 
had filed cross petitions, settihg forth the 
difference between them respecting the ap- 
pointment of a master, and each praying to 
be permitted to talce the vessel to sea under 
the usual stipulations, since neither could en- 
title himself to a preference, what could the 
court do but dismisss both petitions, and 
thus leave the vessel unemployed; unprofita- 
ble to both parties and to the interests of 
commerce, and subject to all the injury to 
which such a state of things would expose 
her. Yet this is substantially the present 
case; and if the court has no power to de- 
cree a sale, it is clear that neither of the 
parties can take the vessel to sea without a 
decree of the district court authorizing him 
to do so. 

Upon the whole, considering the article of 
the French Code, which has so often been 
referred to, as constituting a part of the 
maritime laws of nations— that it is in itself 
a wise and equitable provision— that it is not 
inconsistent with the commercial state of 
this country, or with any law which should 
govern this court, I feel myself not only at 
liberty, but bound to adopt and apply it to 
the present case, and I shall therefore re- 
verse the sentence of the district court, and 
decree a sale of this vessel. 

My opinion, I acknowledge, was very dif- 
ferent when this cause was opened, from 
that which I now entertain. I had read 
that which was pronounced in the district 
court by the learned judge of that court, 
with an entire conviction of its correctness. 
But the new evidence which has been intro- 
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duced in this court, presents, in at least one 
most essential particular, a different case 
from that which was submitted to the view 
of that court 
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SERRBLL T. COLLINS et al. 
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Circuit Court, S. D. New York. June 30, 1857. 

Patents— PitovisioiTAi. Injunction— Right 
NEVER Established — Conditions. 

1. Where, on an application for a provisional 
injunction, to restrain the infringement of let- 
ters patent, it appeared that the right of the 
plaintiff to the invention patented had never 
been established at law, that the plaintiff had 
twice failed to establish his right, on trials at 
law, that the defendant attacked the novelty of 
the invention, and claimed a right to use it on 
other grounds, and that the plaintiff's right had 
not been acquiesced in by the public, the court 
denied the application. 

2. But the court made an order requiring the 
defendant to be ready to try, at the nest term, 
an action at law pending against him on the pat- 
ent, and providing that, if he should not be so 
ready, an injunction should then issue, as prayed 
for. 

This was an application for a provisional in- 
junction. The plaintiff [Alfred T. SerreU] 
<daimed to he the first inventor of a new im- 
provement in machinery for making mould- 
ings, for which he obtained letters patent [No. 
5,575], dated May 16, 1848. That patent was 
surrendered, and a reissued one obtained, 
dated Jaiiuary 7, 1851 [No. 187]. The last- 
mentioned patent was also surrendered, and a 
new reissued one was obtained, dated June 
21, 1853 [No. 243]. The bill set forth, that-the 
defendants [Denmark P. Collins and Abijah 
Pell] were violating the rights secured to the 
plaintiff by the patent, and prayed for an in- 
junction. The novelty of the invention was 
attacked by the defendants, and they also 
claimed a right to use the invention described 
in the patent, on various other grounds. 

George Gifford, for plaintiff. 
Charles M. Keller, for defendants. 

INGERSOLL, District Judge. The right of 
the plaintiff to the invention patented has nev- 
er been established at law. An action is pend- 
ing before this court, on the law side thereof, 
in favor of the plaintiff, against the defend- 
ants, in which the validity of the patent is to 
be contested and tried. It was expected that 
that action at law would have been tried at 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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the present term of the court, but it has gone 
over to the next term, when it yfUl be tried. 
At the early part of the term, the defendants 
were ready to try it; but, during the term, 
in consequence of a fire which took place, by 
which some of the evidence relied on by the 
defendants, to establish then- defence, was 
lost and destroyed, it became necessary ta 
have the trial postponed. The rights of the 
plaintiff under the patent have not been ac- 
quiesced in by the public. Others besides the 
defendants contest those yights and insist that 
the plaintiff has no rights under the patent. 
Under these circumstances, the plaintiff must 
make .out a ease clear of all doubt, to author- 
ize the court to grant the injunction prayed 
for. Such a case has not been made out. It 
seems that, under the first patent, and also- 
under the first reissued one, the plaintiff failed 
to establish his right, when the question was 
tried at law. Without intimating what my 
opinion would be, on the proofe as exhibited, 
if the case were now on the final hearing, I 
must deny the present motion. But, while I 
deny it, I will make an order requiring the 
defendants to be ready to try- the action at 
law pending against them in this comi:, at 
the next term thereof, whenever the same 
shaU be called, and providing that, if they are 
not so ready, an injunction shall then issue 
against them, as prayed for. 

[NOTE. An action at law was accordingly 
tried, when the jury found for the plaintiff, 
with §2,000 damages. Case No. 12,672.] 
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SERRELL V. COLLINS et al. 

[1 Fish. Pat. Cas. 289.] i 

Curcuit Court, S. D. New York. Oct., 1857. 

Patents — Pbesdmptions — Mach inert fob 
Making Moldi.vgs— Damages— Profits. 

1. The patent, when produced in evidencOr 
whether it be an original or a reissue, is prima 
facie evidence that the thing granted was new 
and useful, and that the patentee was the in- 
ventor or discoverer thereof. 

2. The grant of a patent is a determination on 
the part of the commissioner of patents that the 
subject of it is not embraced in a prior patent. 

3. The jury are to consider that the patent 
grants liiat which tiie court determines it to- 
grant. 

4. Held, that Serrell's patent is not for yield- 
ing and fixed pressure, and feed rollers, in com- 
bination with rotar-^ and fixed cutters; but it 
is for the combination described for operating 
on an angular strip for making moldings. 

5. The rule of damages is the profits which had 
been derived by the defendants from the use of 
the plaintiff's machine, over any other mode 
which the defendants had a right to adopt. 

This was an action on the ease [by Alfred 
T. Serrell against Denmark P. Collins and 
Abijah Pell] tried by Judge IngersoU and a 
jury, for the infringement of letters patent 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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[No. 5,575] for "improvement in machinery 
for making moldings," granted to tlie plaintiff 
May 16, 1S4S, reissued January 7, 1851 [No. 
187], and again reissued June 21, 1853 [No. 
243]. Tlie suit was founded upon tlie last 
reissue, the claims of which were as follows: 
"What I claim as new, and desire to secure 
by letters patent, is: First, the combination 
of a ring or rings with a cutter or cutters, 
for operating on an angular strip for making 
a molding, whether the said cutter or cutters 
he rotating or stationary, or both, and 
whether the said cutter or cutters operate 
on the face or on the edge of the strip, 
or on both the face and the edge, substan- 
tially as herein described; and, second, the 
combination of the adjustable bed with the 
ring or rings and a cutter or cutters, as afore- 
said, for operating on an angular strip for 
making a molding; whether the cutter or cut- 
ters be rotating or stationary, or both, wheth- 
er the said cutter or cutters operate on the 
face or on the edge of the strip, or on both 
the face and the edge, substantially as de- 
scribed." 

George Gifford, for plaintiff. 
Peter Van Antwerp and Charles M. Keller, 
for defendants. 

INGERSOLL, District Judge (charging 
jury). This suit is brought to recover dam- 
ages which the plaintife says he has sus- 
tained, by the use, by the defendants, of a 
certain mode of making moldings, which the 
plaintiff says is a violation of his rights, se- 
cured by a certain patent, first granted to 
him in the year ISiS, and subsequently reis- 
sued in June, 1853. By the laws of the Unit- 
ed States, a patentee who has obtained a pat- 
ent for a new and useful invention or im- 
provement, has a right to surrender the pat- 
ent which has been granted to him, if it is 
defective in the specification or in the claim 
of the thing discovered, and, in lieu of the 
patent surrendered, obtain a reissued patent 
for the original discovery or improvement 
made, upon an amended specification and 
claim, and such reissued patent is to have 
full effect from the time it is issued up to the 
expiration of the term of fourteen years 
from the date of the original patent. The 
patent, when produced in evidence, whether 
it be an original or a reissued one, is prima 
facie evidence that the thing granted was 
new and useful, and that the patentee was 
the inventor or discoverer thereof. 

To enable the jury properly to understand 
and dispose of the case before them, it is es- 
sential that they should turn their attention to 
three principal questions, which are nec^sa- 
rlly involved in the case. If they do not con- 
sider these three several questions separately 
and distinctly, there is danger that in the con- 
fusion that may arise in considering the evi- 
dence as it has been presented, they may 
come to a wrong result. These three ques- 
tions are the following: First. What is the 
gi'ant of right which the patent purports to 
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make to the plaintiff? Second. Was the grant 
of right which the patent purports to make 
to the plaintiff a valid grant of right? Third. 
If it was a valid grant of right, have the de- 
fendants infringed upon the rights so granted 
by the patent to the plaintiff? In other words, 
have they, without the permission of the plain- 
tiff, used that which the patent gives to the 
plaiutifi; the exclusive right to use? If these 
thi-ee questions should be determined in favor 
of the plaintiff, then another question will 
have to be considered and determined by the 
jury, and that question is this: What are the 
damages which the plaintiff has sustained by 
an infringement, on the part of the defend- 
ants, of the rights of the plaintiff, secured by 
his patent? If either the second or third ques- 
tion stated should be determined in favor of 
the defendants, then it will be unnecessary to 
give the last question stated any considera- 
tion; in such a case, the verdict of the jury 
must be for the defendants. 

The first question, then, is: What was the 
grant which the patent purported to make to 
the plaintiff? This question is a question of 
law, and must be determined by the court; 
and the jury, therefore, will consider that the 
patent purports to grant that which the court 
shall determine it to grant It appears from 
the patent itself what was granted to the plain- 
tiff, provided the government had the right to 
grant what they undertook to give; and the 
government had a right to grant what, by the 
patent, they undertook to give; provided, at 
the time that the original application for a 
patent was made by the plaintiff, he was the 
inventor of the thing granted; and provided, 
also, that the invention was new and useful. 
If, at the time the original application for a 
patent was made, the plaintiff was not the in- 
ventor of the thing patented, if it were not 
new and useful, then the government had no 
right to gi-ant what they undertook to grant. 

The object of the plaintiff's machine, as ap- 
pears by the specification of his patent, is to 
make moldings on an angular strip of wood; 
and one great advantage of it, as claimed, is 
the saving of material. The machine is par- 
ticularly desa-ibed in the specification. The 
cutter or cutters used are particularly de- 
scribed; the ring or rings, roller or rollers, 
are also particularly described. There may be 
one or more— no paitieular form or shape to 
the ring edge is required; no particular width 
is necessary. They must be so arranged and 
formed as to press upon that part of the wood 
most to be cut away by the cutting instru- 
ments; and, by the machine almost any kind 
of an angular strip can be operated upon so 
as to make most kinds of moldings. 

As you have seen by the patent, the object 
was not only to make a molding from a bevel 
piece, but also to make a molding from an 
angular piece, hollowed out. "UTiat is pui-port- 
ed to be granted is this: the combination of a 
ring or rings, with a cutter or cutters for oper- 
ating on an angular strip for making mold- 
ings, whether that strip be bevel or angular; 
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Tvlietlier the cutter or cutters be stationary or 
rotary, or both, and -whether the cutter or cut- 
ters operate upon the face or edge of the strip, 
or upon both the face and edge, substantially 
as described in the specification of the patent; 
which particular description you will find set 
forth in the patent, and which, at your re- 
quest, may be set before you. There were oth- 
er grants in the patent, which it is not neces- 
sary to consider. This is what the patent pur- 
ports to gi-ant, and what it is material for you 
to consider in this case. The plaintiff does not 
claun generally, yielding and fixed pressure, 
and feed rollers in combination with rotary 
and fixed cutters; he says that such combina- 
tion is old. He only claims his combination 
described for operating on an angular strip for 
making moldings, and that he says is new. 

Having ascertained, gentlemen, what the 
patent purports to grant, it will then be neces- 
sary for you to turn your attention to the sec- 
ond question-stated. Having ascertained what 
it was, the next question is whether the grant 
"which the patent pui^orted to make to the 
plaintiff was a valid grant It was a vaUd 
grant if the thing patented was an invention 
made by the plaintiff prior to his application 
lor the original patent, and if it were new and 
xiseful. The question whether the thing pat- 
ented was an invention made by the plaintiff, 
Whether it was new and useful, are questions 
of fact to be determined by the jury un^er the 
direction of the court; and in determining 
these questions of fact, the jury wUl bear in 
mind that, by the rules of law, the patent af- 
fords prima facie evidence that the plaintiff 
was the inventor of the thing patented, and 
that the invention was not only new but use- 
ful. Unless the jury find that the thing pat- 
ented was, prior to the date of the patent of 
184S, an invention of the plaintiff, new and 
useful, and then intended to be secured, the 
grant is not a valid gi-ant; .but if the jury find 
that the thing patented by the reissued patent 
of 1853, was, when the application for the 
patent of 18iS was made, the invention of the 
plaintiff, new and useful, and intended by 
him to be secured by that patent, then the 
.grant contained in the reissued patent is a 
vaUd gi'ant, and the reissued patent is prima 
facie evidence that the plaintiff "was such in- 
ventor, and that he intended to have -what 
Is now granted by the reissued patent of 
June, 1853, secured by the patent of 1848, 
and this prima facie evidence must control the 
jury upon this subject, unless it is rebutted 
by counteiTailing evidence introduced in the 
■case. 

It is claimed by the defendants, that the 
■specification of the patent issued to "Wood- 
worth in 1828, and the grant to him by that 
patent was substantially for the same thing 
which the plaintiff claims. If it was, then the 
•grant to the plaintiff was not a vaUd gi-ant. 
The commissioner of patents, when he gi'ant- 
ed the patent to the plaintiff, determined that 
that which was granted to the plaintiff had 
:hot been granted by the Woodworth patent. 



(Case No. 12,672) SERRELL 

He had that particularly called to his atten- 
tion, for it seems that in the specification to 
the grant hi this patent, now under considera- 
tion, the Woodworth patent is described and 
the distinction claimed by the patentee be- 
tween his invention and the invention claim- 
ed by TVoodworth is particularly pointed out, 
and having that imder consideration, the com- 
missioner determined that this grant which 
was made to the plaintiff had not been grant- 
ed to Woodworth in the patent which was is- 
sued in his favor; in other words, that it was 
a new combination and a new invention, for 
which the plaintiff was entitled to a patent. 
He determined that the specification of the 
plaintiff was for something different from that 
which has been described in the Woodworth 
specification. 

The court, gentlemen, concurs in the deter- 
mination of the commissioner, that the thing 
granted to the plaintiff was not granted to 
Woodworth, or described by him in his speci- 
fication. It is therefore necessary, provided 
the defendants are to claim successfully that 
this invention of the plaintiff, patented to 
him, was not his invention, or was not new 
and useful, to adduce some other evidence than 
that contained in the Woodworth patent, and 
therefore it is necessary for you to turn your 
attention to the question of fact, whether the 
defendants have introduced evidence to sat- 
isfy you that prior to the specification in the 
patent of 1848, there was any invention known 
and used like that claimed by the plaintiff; in 
other words, to satisfy you that the invention 
of the plaintiff was not new or useful. Was 
the thing granted, therefore, known and in 
use before the filing of the specification of the 
patent of 1848?. The evidence which is most 
relied upon by the defendants to prove to you 
that that which was patented to the plaintiff 
was known and in use prior to the filing of the 
specification of the patent of 1848, is the evi- 
dence afforded by the witnesses who have tes- 
tified in regard to the Seigler machine, which 
seems to have been in operation in 1843 or 
1844, or at all events, at some time prior to 
the application by th6 plaintiff for the patent 
of 1848. If that machine, gentlemen, was a 
combination of a ring or rings, with a cutter 
or cutters, operating upon an angular strip, 
for making a molding substantially as describ- 
ed in the plaintiff's specification, then the 
thing purported to be granted to the plaintiff 
-was not new, and the patent to the plaintiff 
was not a valid patent Several witnesses 
have described what the Seigler machine was, 
and what was its consti'uetion. If I imder- 
stand it, gentlemen, it was a machine intend- 
ed to operate upon a bevel sti-ip by means of 
certain instrumentalities. If I understand it, 
it was never used— and If I am -vNTong in this 
you will correct me, and I beg counsel to cor- 
rect me if I should mistake any portion of the 
evidence— to operate npon a strip other than a 
bevel strip, and was never used to operate 
upon a strip similar to that described in the 
plaintiff's patent, and it was never contemplat- 
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ed, so far as I can judge from the evidence, 
to operate upon an angular strip; whereas, 
you see by the patent of tlie plaintiff, and by 
the drawings which accompany his patent, 
that the instrumentalities combined by him 
were intended to operate not only upon a bevel 
strip, but upon an angular strip; and, from 
those several strips, to make a molding of the 
desired shape. 

Upon this description which has been giv- 
en you by several witnesses in regard to the 
Seigler machine, Jlr. Renwick, an eminent 
expert, is called upon to state, whether the 
invention or the machine used by Mr. Seig- 
ler, as described by the witnesses, taking 
their description exactly as true, and the ma- 
chine to be as they have described it, is the 
same machine as that described by the plain- 
tiff in his specification to the patent. He 
states that the Seigler machine, as described 
by the witnesses, is different in principle 
from the machine patented by the plaintiff, 
and he gives his reasons for that opinion. 
One reason which he gives is, as you will 
recollect, that the Seigler machine, however 
it might be constructed, could not operate 
except upon a bevel piece, whereas the 
plaintiff's machine is intended to operate, 
and can operate not only upon a bevel strip 
of wood, but upon a strip of wood sawed in 
an angular shape, and so form it as to make 
a complete molding. No expert is produced 
upon the part of the defendants to contra- 
dict Mr. Renwick in this particular. You 
will, therefore, gentlemen, examine the ease 
with this view, whether this combination, 
this invention— if it were an invention— was 
new or useful, and if you are of the opinion 
that the Seigler machine was in principle 
like it, and that the plaintiff's machine was 
not upon a different principle, and to operate 
differently, and if you find it to be the same 
machine, you will necessarily decide that 
the plaintiff's was not new, and if it were 
not new, the patent could not be a valid pat- 
ent. 

There are other machines which have been 
introduced before you, but they have not 
been relied iipon in argument so much by 
the defendants as the Seigler machine, and 
I will state, in regard to them generally, if 
any of them are upon this principle claimed 
by the plaintiff in his patent that is, to op- 
erate upon an angular strip of wood by the 
instrumentalities used by him to make mold- 
ings; in such an event as that, it must be 
decided that the plaintiff's machine was not 
new, and the verdict must be for defendants; 
but if none of these, prior to the time of the 
application for a patent by the plaintiff, 
were like the plaintiff's, and if the plaintiff's 
was a new invention at that time, then he is 
entitled to the benefits of it. It is his prop- 
erty, and is as well entitled to protection as 
any other property which an individual can 
hold. 

If, gentlemen, these two questions should 
be decided in favor of the plaintiff, you will 



turn your attention to the third question^ 
which is: have the defendants infringed up- 
on the rights of the plaintiff, secured by hi& 
patent? If the machine or machines which 
they have used wei*e a combination of the- 
ring-roller, or a ring, with a cutter or cutters 
operating upon an angular strip, for making 
moldings substantially as described in the 
plaintiff's specification, then the defendants 
have violated the rights of the plaintiff se- 
cured by his patent. You have before you 
a model of the defendants' machine; j'ou 
have seen how it operates, how the ring acts 
in combination with the cutters, how it 
presses upon that part of the angular piece 
most to be cut out; and you are to say, from 
this evidence, whether it does infringe upon 
the plaintiff's rights; in other words, wheth- 
er this machine, operated by the defendants, 
is identical with the machine patented by 
the plaintiff. 

If it is, and these two other questions are 
decided in favor of the plaintiff, then he is 
entitled to recover such damages as he has 
sustained by such infringement, and the 
only remaining question for you to deter- 
mine is: what are the damages which he 
has sustained? I will not go particularly in- 
to the testimony which has been submitted 
to you upon that subject I will lay down 
to you, gentleinen, what I conceive to be the 
rule. The rule of damages is the profits 
which have been derived to the defendants 
from making moldings by means of his ma- 
chine, over any other mode which the de- 
fendants had a right to adopt, deducting 
from them, as is agreed, ten per cent. Now 
I know, gentlemen, it is difficult for you te 
determine this matter, but you must deter- 
mine the question of damages the best way 
you can. As to what is the amount of prof- 
its derived to the defendants from making 
moldings by the operating of his machine, 
over and above the operating of any other 
machine in any other mode which the de- 
fendants had a right to use, is not perfectly 
certain. 

I believe, gentlemen, it is conceded that in 
operating this machine by the defendants, 
there is no proof adduced which goes t» 
show that they have operated upon a bevel 
strip. If there was a machine known as the 
Seigler machine of 1843, then the defendants 
would have the right to operate that ma- 
chine upon a bevel piece, and it seems by 
the patent of Woodworth, that Woodworth 
had a right to operate his machine so as to- 
make moldings upon a plane; and I do not 
know what advantage there would be in 
the plaintiff's machine over that of Wood- 
woi'th's, except in the great saving of mate- 
rial. That is the great advantage of the 
plaintiff's machine. You will, however^ 
come to this question of damages, and deter- 
mine it the best you can: what are the prof- 
its over and above any other mode which the 
defendants had a right to adopt? and after 
deducting the ten per cent., render your ver- 
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diet in favor of the plaintifE for the amount 
which you so find. 

The jury found for the plaintiff with $2,000 
damages. 

[NOTE. At a hearing on motion for a pro- 
visional injunction, an order was made, June 
30, 1857, refiuiring the defendants to be ready- 
to try this action at law at the then next term; 
otherwise, an injunction to issue as prayed for. 
Case No. 12,671.] 
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SERROT v. OMAHA CITY. 



[1 Dill. S13.] 1 
Circuit Court, D. Nebraska. 



1871, 



MUSIOIPAL COKPOKATIOX — LIABILITY FOR DEFECT- 
IVE Stkeets — Notice. 

In an action against a city for an accident 
caused to the plaintiff by reason of a danger- 
ous excavation in one of its public and fre- 
quented streets, the character of the excava- 
tion and of the street as described in the dec- 
laration, and the express allegation of care- 
lessness on the part of the city in respect there- 
to, were held on demurrer to show a prima 
facie liability, without a distinct allegation that 
the city had notice of the defect in the street 
which caused the injury. 

[Cited in Madison Co v. Brown, 89 Ind. 53.] 

Action for damages. Demurrer to petition 
on the ground that the city is not liable in the 
absence of an averment that it had notice of 
the defect in the street which caused the in- 
jury, for which the plaintiff sues. The peti- 
tion, in addition to the usual averments, al- 
leged that Famam street, where the accident 
happened, was one of "the principal business 
streets of the city, and one of the most trav- 
eled of any of the streets." * * * "That on 
and before the 28th day of July, 1869" (the 
date of the accident, which happened at night), 
"there was, and had been for some time, on 
the said Farnam street, a cut, or hole, or exca- 
vation, of the length of twenty feet, of the 
width of twelve feet, and of the depth of ten 
feet; which said hole or excavation was 
wrongfully and imjustly permitted to be and 
continue open, without notice or protection to 
the public, and that it was so left open through 
the carelessness and negligence of the said 
city," etc., whereby the plamtiffi was injured, 
etc. 

Mr. Elliott, for plaintifC. 
Bartlett & Doane, for defendant. 

Before DILLON, Circuit Judge, and DUN- 
DY, District Judge. 

DILLON, Circuit Judge. The petition is 
sufficient, as against the objection urged on 
the demurrer. The ground of the action is the 
negligence of the city. Considering the na- 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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ture of the street, the character of the excava- 
tion, which could not be sudderdy made, and 
the express allegation of carelessness, the peti- 
tion alleges facts showing a pruna facie lia- 
bility on tlie part of the defendant. In what 
cases, in an action of this kind, Imowledge by 
the defendant, of the defect, is essential to lia- 
bility tlierefor, we need not discuss. Demur- 
rer oven*uled. 

NOTE. As to necessity of notice to city, or 
the lapse of sufficient time to acquire knowl- 
edge, of the unsafe condition of the street, see 
Ward V. Town of Jefferson, 24 Wis. 342; Griffin 
V. New York, 9 N. Jc. 456; Requa v. City of 
Rochester, N. Y. App. Sf arch, 1871 [4o N. Y. 
129]; Hubbard v. City of Concord, 35 N. H. 52, 
74; Reed v. Northfield, 13 Fick, 94; Worster v. 
Canal Co., 16 Pick, 541; Hart v. Brooklyn. 36 
Barb. 226; Weightman v. Washmsrton, 1 Black 
[66 U. S.] 39, 62, per Clifford, J.; McGinity v. 
Mavor, 5 Duer, 674; Manchester v. City of 
Hartford, 30 Conn. 118; Howe v. Lowell, 101 
Mass. 99. The house of lords, upon great con- 
sideration, have recently held that having the 
means of knowledge, and negligently remain- 
ing ignorant, is equivalent, in creating a liabil- 
ity to actual knowledge. Mersey Docks v. 
G-ibbs, 11 H. L. Cas. 687, 701, L, R. 1 H. L. 
93, 1866. 

Where notice is necessary, it may be inferred 
from notoriety and long continuance of the de- 
fect. Reed v. Northfield, supra; but should be 
averred, Worster v. Canal Co., supra; neglect 
actionable, though not willful, Erie v. Schwin- 
gle, 22 Pa. St. 384. See West Chester v. Apple, 
35 Pa. St. 284; Ware v. St. Paul Water Co. 
[Case No. 17,172]. 
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SESSIONS et al. v. PINTARD. 

[Hempst. 678.] i 

Cbcuit Court, Ninth Circuit. April 29, 1854.2 

Appeal — Bond — Obightal Deckee. 

1, On failure to make an appeal good, the 
sureties in the appeal bond become liable to the 
extent of the penalty of the bond, and have no 
right to have a pro rata application of proceeds 
made, under the original decree, towards the 
extinguishment of their liability. 

2. Nature and obligation of appeal bond. 

Bill in chancery [by Richard H. Sessions, 
Daniel H, Sessions, and Sandford C. Faulk- 
ner against John M, Pintard], for an in- 
junction, determined before the Hon. T>AN- 
lEL RINGO, District Judge, holding the cir- 
cuit court Absent the Hon, PETER V, DAN- 
IEL, Associate Justice of the supreme court. 

Pilvc & Cummins, for complainants. 
S. H. Hempstead, for defendant 

BY THE COURT. This day came the 
complainants by Pike and Cummins, their 
solicitors, and the defendant by S. H. Hemp- 
stead, his solicitor, and by agreement the 
answer of said Pintard is to have the like 

1 [Reported by Samuel H. Hemostead, Esq.] 

2 [Affirmed in IS How. (59 U. S.) 106.] 
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effect as if sworn to, and the complainants 
enter their general replication to the said an- 
swer in short on the record by consent. And, 
by consent of parties, this cause was sub- 
mitted to the court, and came on for final 
hearing on bill and exhibits, answer and ex- 
hibits, and replication to the answer. On 
consideration whereof it is the opinion of the 
court, that the appropriation of the proceeds 
of the sale of the land, under the original de- 
cree referi-ed to in the bill, was rightfully 
and properly made, and that the judgment 
mentioned in this bill is not entitled to any 
greater credit than that given by the said 
Pintard, as shown by the entry made on the 
record; and that the complainants are not 
entitled to the relief prayed for in their bill, 
and that the injunction ought to be dissolv- 
ed, and the bill dismissed, for want of equi- 
ty, with costs. It is, therefore, considered, 
adjudged, and decreed by the court here in i 
chancery sitting, that the injunction hereto- 
fore granted in this, case be and the same is 
hereby dismissed; and the defendant remit- 
ted to his judgment at law, and that the bill 
of complaint be and the same is hereby dis- 
missed. And it is further ordered, adjudg- 
ed, and decreed, that the complainants pay 
all the costs of this suit and execution issue 
therefor as at law. And the said complain- 
ants in open court prayed an appeal from 
said decree to the supreme court, and which 
is granted by this court, upon the complain- 
ants at any time, within sis months from 
this date, entering iMo an appeal bond in 
the penal sum of six thousand dollars, with 
good and sufficient security to the said John 
JI. Pintard, conditioned that the appellants 
aforesaid, s^a^ prosecute their appeal to ef- 
fect and answer all damages and costs, if 
they fail to make their appeal and plea good, 
and to be approved according to law; and, 
upon the filing of which in this court, the 
clerk is hereby ordered to send a transcript 
of this case to the supreme court, according 
to law. 

The record entry in the suit at law, re- 
ferred to in said decree, is in the words fol- 
lowing, namely: "This day (21 April, 1853) 
appeared the plaintiff by S. H. Hempstead, 
his attorney, and admitted and acknowledg- 
ed in open court on the record, that the sale 
of lands mentioned in the decree* in the case 
of John M. Pintard, complainant, against 
Archibald "W. Goodloe, defendant, in the cir- 
cuit court of the United States for the dis- 
trict of Arkansas, in chancery, as such sale 
was made by Randolph Deaton, as commis- 
sioner, on the 15th day of November, 1852, 
as appears by his report, amounted to eight 
thousand and twenty-five dollars, and which 
has been appropriated and disposed of as fol- 
lows, namely: to pay costs in the chancery 
ease in the supreme and circuit courts, three 
hundred and twenty-nine dollars; commis- 
sionei''s fee, one hundred dollars; and costs 
of advei-tising and executing the commission, 



seventy-one dollars; making an aggregate 
for entire costs and expenses, five hundred 
dollars; thus leaving seven thousand five 
hundred and twenty-five dollars, applicable,, 
as of the 15th of November, 1852, towards 
the extinguishment of the principal and in- 
terest of said decree in char eery, which, on 
that day, amounted, principal and interest, 
to sixteen thousand eight hundred and sev- 
enty-seven dollars; and from which, deduct- 
ing said sum of seven thousand five hundred 
and twenty-five dollars, paid to the said com- 
plainant Pintard, leaves eight thousand nine 
hundred and twelve dollars, due on said de- 
cree in chancery of that date, and interest 
estimated on. this balance to the 17th day of 
April, 1853, the day of the rendition of the 
judgment in this case, makes nine thousand 
two hundred and eighty-three dollars, as the 
amount actually due on said decree on the 
17th day of April, 1853; and by reason of 
which premises, a credit of two thousand 
seven hundred and seventeen dollars ought 
to be and hereby is admitted as of the 17th 
of April, 1853, as a credit and payment on 
the damages assessed by the jury in this case 
on that day, to be noted and entered of rec- 
ord, and to be indorsed on any execution that 
may be issued on the judgment in tliis case." 

NOTE. The appeal bond was given, approv- 
ed, and filed on the 20th September, 1854, and 
the case removed into the supreme court of the 
United States, and wa& argued at the December 
term, 1855, by Mr. Pike, for the appellants, and 
Mr. Crittenden, for the appellee. 18 How. [59. 
U. S.] 106. The opinion of Mr. Justice Mc- 
Lean was delivered as follows: 

"This is an appeal Irom the circuit court of 
the Eastern district of Arkansas. Pintard, on 
the 10th of April, 184:7, obtained a decree 
against Archibald Goodloe for ten thousand five 
hundred and fifty-two dollars, with ten per 
cent, interest per annum on the amount de- 
creed. There was also an order that a certain 
tract of land should be sold, and the proceeds 
applied to the payment of the decree. [Case No. 
11,171.] An appeal was taken from this de- 
cree to this eo^xct, by which the decree was af- 
firmed. [12 How. (53 U. S.) 24.] On the 20th 
of February, 1852, Pintard commenced an ac- 
tion against Sessions and others on the appeal 
bond, and at April term, 1853, obtained a 
judgment on the bond for the penalty thereof, 
amounting to the sum of twelve thousand dol- 
lars. At the same time Pintard procured an or- 
der for the sale of the land specified in the de- 
cree, which was sold on the 15th of November, 

1852, for the sum of • eight thousand and twen- 
ty-five dollars; which, after paying the ex- 
pense of the sale, left a balance- of seven thou- 
sand five hundred and twenty-five dollars as a 
credit on said decree, as of the 13th of Novem- 
ber, 1852. The interest, with the sum decreed, 
up to that period amounted to sixteen thousand 
eight hundred and seventy-seven dollars. The 
proceeds of the sale of the land being deducted 
from this sum, leaves a balance on the decree 
of eight thousand nine hundred and twelve dol- 
lars, with interest from the 17th day of April, 

1853. The interest on this sum, up to the time 
judgment was rendered on the appeal bond, 
makes the sum of nine thousand two hundred 
and eighty-three dollars, as the amount to be col- 
lected on the judgment. An execution was is- 
sued on the judgment the 14tli May, 1853, for 
twelve thousand dollars, with an indorsement of 
a credit of two thousand seven hundred and sev- 
enteen dollars. This execution was levied on a 
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number of slaves, of the value of twelve tlioti- 
sand dollars, as the property of Sessions, the 
defendant. A delivery hond was. taken for the 
slaves, with Daniel H. Sessions as security; but 
the slaves not being delivered on the day of the 
sale, an execution was issued against principal 
and surety on the delivery bond. 

"At this stage of the proceedings a bill was 
filed by the appellants, complaining that the dis- 
tribution which had been made of the proceeds 
■of the sale of the land was inequitable, and that 
such proceeds should be credited on the judg- 
ment entered upon the appeal bond, pro rata, 
and not exclusively on the decree; and the com- 
plainants pray that Pintard may be decreed to 
■enter a credit upon the judgment as aforesaid, 
as of its date, for the sum of five thousand 
tliree hundred twenty-tJiree dollars and thirty- 
five cents; and that a perpetual injunction might 
be granted to prevent him from collecting any 
more than the residue of the judgment, after 
■deducting the above sum. A temporary injunc- 
tion was granted, Pintard filed his answer, and, 
upon the final hearing, the injunction was dis- 
solved and the bill dismissed, at the costs of the 
■complainants. From this decree an appeal was 
taken, and tiiat brings the case before us. 

"The complainants in their bill allege no 
fraud nor mistake, as a ground of relief. They 
claim that the money received under the decree 
for the sale of the land shall be applied, pro 
rata, in the discharge of the judgment against 
them, and the balance of the decree which re- 
mains after deducting the judgment. This would 
give to them a credit on the judgment of five 
■Uiousand seven hundred and twenty-four dol- 
lars; and that Pintard, in claiming the whole 
amount of the judgment, seeks to recover from 
them three iiousand five hundred sixty-eight 
•dollars and ninety-nine cents, more than in equity 
he is entitled to. This claim of the appellants 
rests upon the ground that there was a lien on 
the land sold by the original decree, which oper- 
ated as an inducement to them to become sure- 
ties on the appeal bond. The land, by the orig- 
inal decree, was directed to be sold; conse- 
■quently the proceeds of the sale could he ap- 
plied only in discharge of the decree. On what 
ground could the appellants claim a pro rata 
I distribution of this fund? They were bound to 
the extent of the penalty of their bond, on which 
a judgment was entered. They had a direct in- 
terest in the application of the ijroceeds of the 
land to the payment of the original decree, in- 
cluding the interest and costs; and so much as 
«uch payment reduced the original decree below 
the amount of the judgment against them, they 
were entitled ito a credit on the judgment. The 
judgment has been so made and the credit en-' 
tered, and beyond this they have no claim ei- 
ther equitable or legal. : 
• "In the argument a subrogation of the land or 
its proceeds, for the benefit of complainants, is 
urged; but on what known principle of equity 
<loes not satisfactorily appear. Had the appel- 
lants paid the decree in full^ they might have 
claimed a control over the land decreed to be 
sold, or its proceeds. They made no payment, 
but assert a general equity to have the fund ap- 
plied, pro rata, on their judgment. This would 
leave a large amount of the original decree un- 
satisfied. On what ground could Pintard be 
subjected to such a loss? He looked to the land 
and the surety on the appeal bond, which more 
than covered his decree, including interest and 
■cost. The condition of the appeal, bond was, 
'for the prosecution of said appeal to efEect, and 
to answer all damages and costs, if there 
should be a failure to make the plea good in the 
supreme court 3 There was a failure to. do this, 
and the penalty of the bond was incurred. 
"Whatever hardship may be in this case is com- 
mon to all sureties who incur responsibility and: 
have money to pay. Beyond that of a faithful 
application of the proceeds of the land in pay- 

s [See annotation in the n6xt columnj 



ment of the decree, the appellants have no 
equity. They cannot place themselves in the re- 
lation of two creditors having claims on a .com- 
mon fimd, whidi may be distributed pro rata 
between them. Pintard has a claim on both 
funds; first, on the proceeds of the land,, and^ 
second, on the judgment entered on the .appeal 
bond for the satisfaction of the original decree. 
The decree of the circuit court is affirmed, with 
costs." 

[Annotation referred to, ante.] 

Nature of Appeal Bond. The judiciary act 
of 1789 (1 Stat. So) requires a party who ap-. 
peals to the supreme court to give good and suf- 
ficient security to prosecute the appeal to effect 
and answer all damages and costs. if he fail to 
make his plea good'. This is the only condition 
prescribed, and must be followed, substantially, 
in equity and common law cases. [Catlett v. 
Brodie] 9 Wheat. [22 U. S.] 553. The meaning- 
of the words "prosecute with effect," in an ap- 
peal bond, is that the appellant will prosecute 
the decree to a successful termination, that is 
to say, that he will reverse the decree. It may 
be considered an engagement on his part to 
achieve that result. Karthaus v. Owings, 6 Har. 
& J. 264; Fowler v. Wilson, 4 Axk. 210. The 
meaning of these words, furthermore, is, that if 
the appellant shall fail in that respect, the sure- 
ties become liable for the payment of the whole 
amount decreed. Thus in Evans v. Hardwick, 
1 J. J. Marsh. 435, it was held that the legal ef- 
fect of a bond conditioned simply "for the due 
prosecution of the appeal," will bind the par- 
ties for the payment of the debt as well as the 
damages and costs on the affirmance of the 
jtidgment or dismissal of the appeal. And so 
in Harrison v. Bank of Ky., 3 J. J. Marsh. 375, 
it was decided that where the law prescribed 
that an appeal bond should be conditioned for 
the due prosecution of the appeal, and an ap- 
peal bond was given conditioned for "the prose- 
cution of the appeal with effect, or on failure to- 
do so, that the obligors should pay the amount 
of the judgment and all damages and costs 
which might be adjudged against them in con- 
sequence of the appeal, that this condition was 
not more extensive than a fair exposition of the 
law would justify. Feemster v. Anderson, 6 B.' 
Mon. 540. And to the same effect is the case of 
Moore v. Govin, 2 Litt. (Ky.) 186; and Talbott 
V. Morton, 5 Litt. (Ky.) 327. 

These cases decide that a bond for the due 
prosecution of an appeal, is equivalent to an ob-' 
ligation to pay the judgment, if the same shall 
be affirmed on appeal. And this is the justice 
and good-sense of the matter. And the dismiss- 
al of an appeal has the effect" of an affirmance 
within the meaning of an appeal bond. 1 J.. J. 
Marsh. 436; 3 J. J- Marsh. 375; 2 Dana, 65. 

The intention of the law in all these cases is- 
to secure the payment of the debt in. the event* 
of failure to succeed. Evans v. Hardwick, 1- 
J, J. Marsh. 435; Butterworth v. Brown, 7- 
Yerg. 467; 12 B, Mon. 523. In the supreme 
coiu:t of Arkansas, in the case of . Fowler v. . 
Thorn, 4 Ark. 208, it was held that a bond con- 
ditioned that the plaintiff in error w'ould prose- 
cute the writ with effect, denoted and expressed 
tiiat he would succeed in the action, and that if 
he did not the obligors in the bond would pay 
the money for his failure. And it was also said 
that where the condition of the bond is "that 
the plaintiff in error will prosecute the writ with 
effect, and pay the money adjudged against him 
by the supreme court, or otherwise abide its 
. judgment," the mere affirmance of the judgment 
in the supreme court binds the parties to the 
bond to pay the debt, damages, and costs in both 
courts. And it was further said, that it was 
the same tiling whether the supreme court ad- 
judges the money against the party direetiy, or 
, orders the circuit court to adjudge it. Now a > 
literal construction of the bond, in the case just, 
cited, would have precluded the recovery of any 
.thing except the costs adjudged by the supreme. 
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court on the affirmance of the judgment; for 
that was all directly ad.iudged by the supreme 
court. But regarding substance, not form, that 
construction so well expressed in the ancient 
maxim, "Qui haeret in litera, hseret in cortice," 
was, as it should be in such eases, repudiated. 
3 T. B. Mon. 391. 

The nature of the breach on an appeal bond 
sheds some light on the extent of the liability, 
and may be usefully referred to determine it. 
Now, in assigning a breach of an appeal bond, it 
is sufficient to allege that the defendant did not 
prosecute his suit with effect, that the judgment 
was affirmed, and that the debt and costs had 
not been paid. Wood v. Thomas, 5 Blackf. 553; 
Fowler v. Thorn, 4 Ark. 208; Fournier v. Fag- 
gott, 3 Scam. 349; Gregory v. Stark, 3 Scam. 
fcil2. That is a good breach, thus showing that 
the non-payment of the debt is the very gist of 
the action. And for that reason an appeal bond 
should be for double the amount of the debt, 
damages, and costs, as held in Norwood v. Mar- 
tin, 3 Har. & J. 199. It must be sufficient to 
cover the judgment below. Shannon v. Spen- 
cer, 1 Blackf. 120. The intention of the ju- 
dicial act of 1789 was to provide for and secure 
the payment of the judgment or decree in the 
event of a failure to prosecute, or after prose- 
cution on failiure to reverse the judgment or de- 
cree. This is clear. 1 J. J. Marsh. 193; 1 
Stat. 87. If the law had simply provided that 
the condition of the bond should be for the prose- 
cution of the writ or appeal with effect, we have 
seen that language of itself, according to its le- 
gal import, would oblige the parties to the bond 
to satisfy the judgment or decree. With these 
words, and no more, the sureties would be liable 
to the extent of the penalty of the bond at least; 
and the obligee it is said can recover interest on 
the penaltyi from the institution of the suit on 
the bond. Ives v. Merchants' Bank, 12 How. 
[53 U. S.] 159. 

In the last case the supreme court held that 
the security in an appeal bond could be sued 
and judgment had against him without proceed- 
ings against the principal. And also that the 
security was positively bound to the amount of 
the bond. But under the act of 1789, not only 
does the appeal bond provide for a prosecution 
of the case to effect, the meaning of which has 
been explained; but out of abundance of cau- 
tion contains the further engagement "to an- 
swer all damages and costs if he fail to make 
his plea good." The word "answer," in this 
connection, means to pay or satisfy; and that is 
one of the meanings of the word, and probably 
the most common, when the word is used in 
laws or judicial proceedings. Lincoln v. Beebe, 
6 Eng. (Ark.) 697; 1 Bouv. Law Diet. And so, 
too, the technical term "plea," is used to denote 
the removal of the cause into a superior court, 
and in which the appellant assumes the attitude 
of plaintiff. "Plea," in its ancient sense, meant 
suit or action, and is sometimes used in that 
sense. Steph. Pi. 38, 39, note 9; 2 Bouv. Law 
Diet. 325. The condition of a bond under that 
act is broad enough to, and was in fact intend- 
ed to secure and cover what had been adjudged, 
and what might be adjudged in the shape of 
damages and costs in the appellate tribunal. It 
was to provide for both — it was to furnish ample 
security for the whole debt. The word "dam- 
ages," does not mean the nature of the action 
or kind of suit; but denotes the amount adjudg- 
ed, whether called debt, damages, interest, or 
by any other name. The act is not, nor is the 
condition of the bond limited to such damages 
and costs as the supreme court on the appeal or 
writ of error shall adjudge, if any, for the de- 
lay. If this was the correct interpretation, then 
in eases where the supreme court dismisses, or 
dockets and dismisses, or does not award dam- 
ages, or the party fails to prosecute the case, the 
opposite party is without indemnity, for the 
bond is worse than nothing, and affords no se- 
curity for the debt at all. Now it cannot be de- 
nied that in these cases there is a remedy on 



the bond, and that must necessarily be for the 
amount of the judgment or decree complained 
of. Duncan v. McGee, 7 Yerg. 103. The idea 
here advanced has been sanctioned by the su- 
preme court in the case of Oatlett v. Brodie, 9 
Wheat. [22 TJ. S.] 553. In that case the court 
repudiated the argument that the act only pro- 
vided for damages and costs adjudged in the su- 
preme court, and held that thp word "damages"^ 
was there used not as descriptive of the nature 
of the claim upon which the original judgment 
was founded, but as descriptive of the indemnity 
which the defendant was entitled to if the judg- 
ment was affirmed. 'Whatever losses," said the 
court, "he may sustain by the judgment not be- 
ing paid and satisfied after the affirmance, these 
are the damages which he has sustained, and for 
which a bond ought to afford good and sufficient 
security." 

This case is conclusive of the present question, 
because the court required the plaintiffs in er- 
ror to give bond, with good and sufficient se- 
curity, in due form of law, in an amount suffi- 
cient to secure the whole judgment, conditioned 
to prosecute his writ with effect and to answer 
all damages and costs if he fail to make his 
plea good, and the case to stand dismissed on 
failure to give such bond. 1 J. J. Marsh. 193. 
The previous bond had been given in a small 
sum only sufficient to respond to such damages 
and costs as might accrue in and be adjudged 
by the supreme court, but not sufficient to se- 
cure the debt. In fact it is difficult to conceive 
how a different opinion could be entertained; 
because as the judges of the United States have 
no authority to take any other bond than the 
one prescribed by this act; and in practice, take no- 
other, as is manifest from the case in 9 Wheat. 
[22 U. S.] 553, it follows, that if- the debt is not 
embraced and secured by the bond in this case, 
it cannot be in any, and so congress has legis- 
lated in vain, and a person may be harassed by 
a long litigation, without any thing in the shape 
of indemnity or security from his adversary. 
This is against the whole policy of the law, for 
that is to end litigation speedily, and discourage 
frivolous or unfounded appeals from one court 
to another; and especially that the party who 
takes an appeal shall not be suffered to tie up 
the hands of his adversary and suspend all ac- 
tion on his judgment without securing the pay- 
ment of it on failure to succeed. This is just 
and reasonable, and accords with the manifest 
intention of the law; because an appeal entirely 
vacates the decree appealed from. Paine v. 
Cowdin, 17 Pick. 142; Davis v, Cowdin, 20 
Pick. 510. A supersedeas operates to set aside 
and annul the act. 9 Bac. Abr. 274. After 
an appeal, all authority on the part of the in- 
ferior court over the cause, entirely ceases; 
and every act and proceeding of such court is 
void. The judgment or sentence becomes whol- 
ly inoperative (Tealon v. U. S., 5 Cranch [9 
U. S.] 281; The Venus, 1 Wheat. [14 U. S.] 
113); even though the appeal be not prose- 
cuted (Campbell v. Howard, 5 Mass. 376; [Pen- 
hallow V. Doane] 3 Dall. [3 U. S.] 87, 119; 
13 Mass. 266; Coxe [1 N. ,T. Law] 159; Davis 
V. The Seneca [Case No. 3,651]). Now, after 
appeal, the judgment or decree is considered as- 
lost to the party, and the appeal bond is sub- 
stituted for it. The decree becomes entirely un- 
available to the party in whose favor it was ren- 
dered, and if a person can be said to have lost 
what cannot be obtained, then it is clear tliat 
the appellee, by virtue of the appeal and super- 
sedeas, has lost the money decreed to him. 
Whether he may get it at some future time, or 
on some future contingency, is quite a different 
question. The lapidist who loses a valuable- 
diamond, has hopes of its recovery; and al- 
though it may be regained at some future time, 
yet it is lost for the present. 

The amount of the judgment or decree is at 
least prima facie evidence of the measure of 
damages, conceding that it is competent for the- 
defendants to show that no damages have been 
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sustained, or only partial damajies. which seems 
to be intimated in the case in 9 Wheat, [22 U. 
S.] 554; still this must come from the defence 
in mitigation, because when the plaintiff has 
shown an appeal and supersedeas of the decree, 
the affirmation of the decree, and the non-pay- 
ment of the decree, he has made out to say the 
least, of it, a prima facie case, which entitles 
him to recover the amount of the decree, and 
costs and damages, if within the penalty of the 
bond, and if beyond it, fhen the amount of the 
penalty, with interest on 'it from judicial de- 
mand, according to the case in [Ives v. Me- 
chanics' Bank of Boston] 12 How. [53 IT. S.] 
159, He is not obliged to prove that he could 
have made the amount of the decree out of the 
principal, or give any evidence of the solvency 
of the principal in the bond. He has establish- 
ed a right in himself and a presiuned loss, and 
that is enough in tiie first instance. 17 Wend. 
545; 9 Johns. 300. The right and remedy are 
perfect, because the moment judgment is ren- 
dered in an appeal cause, if "Qie money is not 
paid immediately, the condition of the bond is 
forfeited, and an action can be brought upon it 
at any time before that judgment is actually 
satisfied. Gregory v. Stark, 3 Scam. 612, And 
execution against the principal is not necessary, 
pves v. Merchants' Bank of Boston] 12 How. 
[53 tJ. S.] 159. The same rule applies in ac- 
tions against sheriffs for escapes, or taking in- 
sufficient bail. The plaintiff is entitled to re- 
cover his whole debt, which is presumed to be 
lost by the negligence. That is the measure of 
■damages; and circumstances of mitigation must 
•come from the defendant ' 3 Conn. 423; 17 
Wend, 547; 2 Cow. 504; 6 Pick. 468; 9 Conn, 
380; 9 Johns. 300; 11 Mass. 89; 13 Mass, 187; 
17 Wend, 543. And such is the rule for a fail- 
ure to execute or return final process. 6 Hill, 
550; 1 Hill, 275; 10 Mass. 474; 11 Mass. 89; 
a Johns. 300; 3 Denio, 327. See 8 Ala, 285; 
1 I/a. Ann. 122; 17 Ohio, 244. 

A creditor having several remedies, may pur- 
sue any one or all of them until he obtains sat- 
isfaction, but can, of course, only have one sat- 
isfaction. Tayloe v. Thomson, 5 Pet, [30 TJ. 
S,] 369, The plaintiff may proceed with a fi. 
fa. on his judgment, and at the same time sue 
the appeal bond to enforce payment of the same 
judgment, Sasscer t. Walker, 5 Gill & J, 102. 
Hence Pintard might proceed on the appeal 
bond, and also proceed on the decree against 
the estate of Goodloe; and could bring separate 
suits on the appeal bond, but can have but one 
satisfaction. Dig, 621, 806; 4 Ark, 510; 1 
Eng, (Ark,) 92. The rule of 30th of March, 
1839, adopted the forms and modes of proceed- 
ing and the practice in the state courts, to be 
used in this court; excepting by a subsequent 
rule of June 23, 1841, the sections relating to 
discovery in suits at law. 
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SETON V. DELAWARE INS. CO 

[2 Wash. 0. C, 175.] i 

Circuit Court, D, Pennsylvania, April Term, 
1808. 

Evidence— Proof of Fobeigs Laws— Marine In- 
surance — COSSTKOCTION OF POLICT — 

Partiai, Loss. 

1, Parol evidence, to prove the regulation of 
Cuba, prohibiting the exportation of specie, 
will not be admitted, unless evidence is giv- 
en of efforts to obtain a certified copy of the 
written law, which have failed. 

[Cited in Sidwell v. Evans, 1 Pen, & W, 388.] 

1 [Originally published from the MSS. of 
Hon, Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, un- 
der the supervision of Richard Peters, Jr., Esq.] 



2. If the written and printed clauses of a 
policy of insurance can be made to stand to- 
gether, and both be available, such an ex- 
position of them should be adopted. 

[Cited in The Orient, 16 Fed, 920.] 

3. A partial loss of an entire cargo, by sea 
damage, if amounting to more than fifty per 
cent., may, under circumstances, be converted 
into a technical total loss; but not if a dis- 
tinct part of the cargo be destroyed, and the 
voyage be not thereby broken up, or rendered 
unworthy of being prosecuted. 

[Cited in Forbes v. Manufacturers' Ins. Co., 
1 Gray, 375,] 

Action on four policies of insurance: two 
on the cargo imder written,- for 11,000 dollars, 
and the other valued at 1,000 dollars, on board 
the William, at and from New-York to Bara- 
coa, Nevitas, and Matanzas, in the island of 
Cuba, and back; to return one per cent for 
all ports she shall not stop at; declared, in 
a written clause, to be on goods and specie, 
both or either valued on the voyage outward 
at 12,000 dollars, with the usual printed 
clause of warranty against any charge or loss 
on account of any illicit or prohibited trade. 
The third policy is on the ship, and the 
fourth on the freight for the same voyage, 
also valued; the one at 4,000 dollars, and 
the last at 2,000 dollars, with like stipulations 
for return of premium and warranty. The 
vessel sailed from New-York on the voyage 
insured, touched at Baracoa, and thence pro- 
ceeded to Nevitas, where she disposed of her 
outward cargo, and took in a return cargo 
of goods, and 5,000 dollars in silver, besides 
upwards of 1,000 dollars of the sum she car- 
ried outward. She sailed from Nevitas on 
her return voyage, but by stress of weather, 
and injury sustained, she was compelled to 
put into Matanzas, where the 5,000 dollars 
taken in at Nevitas, being more than balf 
the value of the cargo, were landed by order 
of the governor; the supercargo was permit- 
ted to lay out the money in the produce of 
the island, and to take it away; but he was 
refused permission to carry away the specie. 
Upon the petition of the captain to the sub- 
delegate of the royal hacienda at Havana, 
setting forth that he had received regular 
clearances at Nevitas for the specie, and that 
it was seized, that officer decreed that the 
specie should not be taken away; stating 
in his decree, that specie was prohibited by 
law to be carried away, but permitting the 
same to be laid out in colonial produce. Up- 
on this, the supercargo laid out about half 
of the 5,000 dollars in sugars, which filling 
the vessel, he deposited the balance of the 
silver with a merchant at Matanzas, who 
afterwards laid it out in sugars, and sent 
them by another vessel, the Charlotte, to 
New- York. Regular protest being made, the 
ship left Matanzas, and arrived safe at New- 
York, with the loss of part of her cargo, 
which had been thrown overboard in a storm. 
She arrived on the 20th of December, 1806. 
A regular abandonment of ship, cargo, and 
freight, was offered and refused; but tlie 
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plaintiff was authorized by the defendants 
to dispose of the vessel and cargo, as well 
that brought in the William, as the sugar 
afterwards sent in the Charlotte, without 
prejudice. On these sales a loss was sus- 
tained, as stated by the plaintiff, to the 
amount of upwards of 8,000 dollars. To 
prove that this was a prohibited trade, the 
defendants offered to examine a witness. 
This was opposed, and [Church v. Hubbart] 
2 Cranch [G U. S.] 187, 236, relied upon, to 
prove that the law or order of the governor 
should be produced. 

THE COURT rejected the evidence. This 
is a commercial regulation of the govern- 
ment, and a subject of pure municipal ar- 
rangement. The law must be presumed to 
be written, and therefore it should be pro- 
duced; or evidence given to prove that it 
was not in the party's power to obtain a cer- 
tified copy of it; in which case inferior evi- 
dence might be received. 
■ JXr. Dallas, for plaintiff, upon the court in- 
timating, that, as to the vessel, there was no 
ground of abandonment, she having per- 
formed her voyage in safety, and even ar- 
rived before the offer made, gave it up, and 
claimed only for a partial loss. As to the 
cargo, he insisted that the clearance was 
evidence of the legality of the trade; but if 
not so, the written clause, which insures spe- 
cie out and home, overrules the printed clause 
of the warranty; and as the defendants 
knew, or ought to have Imown, that it was 
prohibited, they are bound, the policy, insur- 
ing a trade prohibited by foreign laws, is 
good. Park, Ins. 235. As to the freight, he 
argued that the right to it on the whole cargo 
having once attached, the loss of so great a 
proportion, by a peril insured against, 
amounted to a total loss. 

Rawle & Condy, for defendants. If there 
had been no clause in the policy, to exempt 
the defendants from indemnifying against 
losses incurred, in consequence of any illicit 
or prohibited trade; yet, upon general prin- 
ciples, such a trading would have exonerated 
the underwriters. 2 Vem. 176; 4 Bac. Abr. 
643; 1 Johns. 20. ■ That this was a prohibit- 
ed trade, is proved by the best evidence, the 
sentence of the hacienda, a revenue tribunal, 
uniting judicial with executive powers. The 
true exposition of the policy is, that if the 
goods shipped, and the specie, should be sub- 
jects of lawful trade, then the underwriters 
were to be liable, in case of loss; otherwise 
not. But, ^t all events, the plaintiff could 
not abandon. The loss of part of the cargo 
only, if the vessel with the balance arrived 
safe, can only be a partial loss. 

WASHINGTON, Circuit Justice (charging 
jury). The question of law is, whether the 
plaintiff is entitled to recover for a total or 
a partial loss on cargo and freight. Upon 
the construction of the policy, it is said that 
the written must control the printed clause, 
if they contradict each other. This is true. 



There are strong reasons in favour of the 
position. But the construction of policies of 
insurance, is governed by the same rules as 
apply to other written instruments; and if 
all the clauses can be fairly made to stand 
together, and to have effect, they should be 
so expounded as to produce such a result. 
We understand the underwriters, from the 
language they have used, to say, we will in- 
sm'e you against loss upon any goods or 
specie, both or either on the voyage from 
New- York to the enumerated ports in Cuba, 
and back to New- York. As to the cargo, 
generally, it is impossible for us to know 
whether it may in whole or in part be com- 
posed of prohibited articles, or not; and, 
therefore, we will not engage to indemnify 
against losses arising from such ti-ade, if it 
should be illicit. But as to specie, the speci- 
fied article, we know that it is, by the general 
commercial regulations of the Spanish gov- 
ernment, prohibited from being exported, and 
therefore we except it from the clause of 
warranty. We say, that this ought to be un- 
derstood as the language of the underwriters: 
because, as to the course of trade, and the 
general laws of the country with which this 
trade was to be carried on, they were bound 
to take notice; and if it was not their in- 
tention to except specie from the wari-anty, 
it is impossible to suggest a reason for its 
being especially mentioned; since it would 
clearly have been comprehended under the 
general term goods, used in the same clause. 
Still, the question is, can the plaintiff recover 
for a total loss of cargo and freight, in con- 
sequence of the detention of the 5,000 dollars 
at Matanzas? The opinion of the com't is, 
that he cannot. The loss is not total, either 
in fact, or technically so. A part of the 
cargo was taken out, forcibly, at Matanzas, 
and replaced by other articles; with which, 
and the residue of her cargo taken in at 
Nevitas, she arrived, fully loaded, in safety 
at her port of destination. The original cargo, 
taken in at Nevitas, received no kind of 
injury from any thing which happened at 
Matanzas; and the only consequence of the 
proceedings at that place, was the exchange 
of a part of the cargo, the whole of which 
arrived safe, partly in this vessel, and the 
residue of the new cai'go by another. Now, 
can it be seriously contended, that the loss of 
a distinct and sepai-ate part of the cargo, 
by the seizure of a foreign government, though 
it amount to more than half of the whole 
cargo, will warrant an abandonment of the 
whole, when the residue has in fact been 
discharged, and hag arrived safe? A partial 
loss of an entire cargo, by sea damage, if 
amoimting to more than half, may, under cir- 
cumstances, be converted into a technical 
total loss; but not if a distinct part of the 
cargo be destroyed, and the voyage be not 
thereby broken up, or rendered unworthy of 
being prosecuted. Here the voyage was not 
lost, or otherwise impaired or affected, but 
in respect to the particular part of the cargo 
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J exchanged at Matanzas. We inquired of the 

i plaintiff's counsel, if he recollected any case 

r in which such a loss had been construed total; 
and the only one to -which he referred us, 

; was that of Simond v. Union Ins. Co. (decid- 
ed in this court) [Case No. 12,875]. But there 
is no similitude between that and this case. 

, In that, the vessel was not only prevented by 
a blockading squadron off one of her ports 
in St. Domingo, from entering either; but 

. she was forcibly carried to Jamaica, and there 
compelled to end her voyage, and to dispose 
of her cargo. There, the voyage was broken 
up, ana completely frustrated; quite othex- 

,wise is the present case. We do not recol- 
lect a single ease, from Goss v. Withers, 2 

.Burrows, 683, to this time, or before, in 
which, from an injxuy to the cargo, the loss 
was considered total, that the voyage was 
not broken up by some disaster to the ves- 
sel, which could not be repaired without great 
additional expense and loss; or which pre- 
vented the further prosecution of the voyage; 
or where the injury to the cargo was general. 
The doctrine of abandonment has gone far 
enough, perhaps too far, when the real nature 
of the contract of Insurance is considered. 
We do not feel disposed to caiTy it further. 
The opinion of the court, therefore, is, that 
the plaintiff is entitled to recover only for a 
partial loss. 

The jury found that the plaintiff was entitled 
to a partial loss, which the parties agreed to ad- 
just. 
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SETZER V. The SYLVIA DE GRASSE. 

[3 Betts, D. C. MS. 46.] 

District Court, S. D. New York. Jan. 17, 
1843. 

Seamen's Wages — Misconduct op Mate— 
' • Abandonment op Watch — Disrating. ' 

[1. Por the mate, during his watch in the 
night, to go below and turn into his berth, 
leaving the ship with no officer in command 
of the watch, is sufficient, when unexplained or 
unexcused, to justify the master in disrating 
him, and sending him forward as one of the 
crew.] 

' [2. Where it is shown that the mate was in 
his berth during the time for his watch on 
deck, it is not necessary to prove affirmative- 
ly that he was called, on the change of the, 
watch, but it will be presumed, until the con- 
trary is shown, that the ordinary routine was 
pursued, and the burden is upon him to show 
any facts which would excuse or exculpate him 
for the apparent neglect of duty.] 

' [This was a libel for wages l?y Isaac T. 
Setzer against the ship Sylvia De Grasse, 
Bolton, Fox & Livingston, claimants,] 

BETTS, District Judge. This court has re-, 
peatedly ruled, upon the clear authority of 
foreign and domestic adjudications, that the 
master may dismiss a mate or other officer 
of the ship duiing a voyage for misbehavior 
or incompetency. The Elizabeth Frith [Case 
No. 4,361]; Thompson y. Busch [Id, 13,944]; 



[U, S. V. Savage, Id. 16,225]; [The Mentor, Id. 
9,427]; Poster v. Neilson, 2 Pet [27 IT. S.] 261; 
Mitchell V. The Orozimbo [Case No. 9,667]. 
The inattention of a mate to his duties while 
in command of the deck, as, especially, sleep- 
ing on his watch, has been marked as an in- 
stance of gross and culpable misconduct, 
well justifying his instant degradation, or 
the denial of wages as a mode of punish- 
ment. It is proved in this ease that, while 
It was the libelant's watch on deck, in the 
night, he went below, and turned into his 
berth, leaving the ship without any officer 
in command of the watch. The master came 
on deck and found the ship had reversed her 
true course and the libelant asleep below, 
and he immediately disrated him, and sent 
him forward, and put him on duty as one of 
the crew. An action at law was brought by 
the mate against the master after the ar- 
rival of the ship at this port, for personal 
wrongs done him on the voyage, and also 
"for discharging him, and driving him for- 
ward into the forecastle, and making him 
do duty as a seaman," and a recovery of 
$250 has been had for those injuries. 

Whatever of wrong therefrom there might 
be In the manner of exercising this authori- 
ty, or the disgrace and discomfort infficted 
by subjecting the libelant to, associate and 
perform duty with the crew, was embraced 
within and compensated by that action. It 
being proved to be the duty of the libelant 
to hold his watch on deck, and that it was 
not performed, he must supply an adequate 
excuse for the omission. The master need 
not prove affirmatively that the libelant was 
called on the change of watch to take his 
station on deck. The ordinary routine of 
duties will be presumed to have been pur- 
sued until the contrary is shown, and if the 
exculpation of the libelant lies in his not be- 
ing assigned to this particular watch, or be- 
ing relieved from it, for sickness or any oth- 
er cause, the evidence to establish that ex- 
emption must come from him. He puts this 
cause to trial, demanding the full recovery 
of wages as mate for the voyage, and he 
must accordingly be prepared to meet and 
repel every proof calculated to take away or 
diminish his claim. The issue was most dis- 
tinctly before him. This demand for wages 
was contested because of malfeasance in his 
office. It was, therefore, enough for the own- 
ers to prove that, when It. was the libelant's 
watch on deck, he was oflE his post and in 
his berth, and he must be prepared to offer 
clear justification in his own behalf. None 
touching the point has been offered by him. 
He has called no witness to prove he was not 
put in charge of the ship on that watch,— 
no one to prove his physical inability to hold 
the watch. 

I do not go into the proofs offered showing 
other acts of negligence, misconduct, or in- 
competency In the libelant. This one gross 
dereliction of duty, .involving in the mort em- 
inent degree the safety of the ship, directly 
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proved by the oatli of the master, and in no 
way excused or extenuated, is all-sufficient 
to bar the libelant the recovery of wages as 
mate; and the decree is against him accord- 
ingly. 

There is some statement of a tendc-r of 
wages to him as a seaman, but the facts at- 
tending it, or the time it was made, are not 
given now, so that I can now adjust the de- 
cree definitively. I will settle its terms, and 
dispose of the costs, when put in possess] oii 
of those particulars more exactly. Dv'^csee 
accordingly. 
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Case No. 12,677. 

SEVEN GOAL BABGES. 

[2 Bisf?. 297; i 3 Am. Law T. Rep. U. S. Ots. 
109; 2 Gni. Leg. News, 277.] 

Circuit Court, D. Indiana. May, 1870. 

ADMIRALTr — JUKISDICTiqX — NaVIGABL-E RiVEHS — 

Salvage Service — what Constitutes — 
Bakges. 

1. Under the decisions of the supreme court 
the admiralty jurisdiction of the district courts 
over all the navigable waters of the country 
must be considered as established. 

2. Salvage bein^ a branch of admiralty juris- 
diction, the district court has the same juris- 
diction over a case of salvage on the Ohio 
river as on the Hudson. 

[Cited in Salvor Wrecking Co. v. Sectional 
Dock Co., Case No. 12,273.] 

3. It is sufficient that the property be exposed 
to a chance which might destroy it. and that 
the labor, at some personal risk, substantially 
contributes to the salvage. 

4. The fact that the owner is in pursuit, un- 
known to the salvor, does not deprive him of 
his claim. 

5. Barges adrift on the Ohio river are a prop- 
er subject of salvage. 

[Cited in Salvor Wrecking Co. v. Sectional 
Dock Co., Case No. 12,273.] 

In admiralty. This was an appeal from a 
decree of the district court [of the United 
States for the district of Indiana] dismissing 
a libel filed by Henrj-- Huber and others for 
salvage against seven coal barges found adrift 
on the Ohio river. 

C. E. Marsh, for libellants, argued: First 
That salvage services were in their nature 
the same everywhere, and as meritorious 
when rendered upon a river as on the high 
seas; and that the decisions of the supreme 
court of the United States, following the 
case of The Genesee Chief v. Fitzhugh [12 
How. (53 U. S.) 443], establishing the ad- 
miralty and maritime jurisdiction of the na- 
tional courts over the navigable western wa- 
ters, brought the ease within the ordinary 

1 [Reported by Josiah H. Bissell, Esq., an<J 
here reprinted by permission.] 



salvage rules. Second, That whether the 
property saved was at the time derelict or 
not, is a question that need be considered 
by the court only as a circumstance to aid 
in fixing the quantum of salvage. Courts 
have repeatedly awarded salvage compensa- 
tion to salvors who have only aided the mas- 
ter and crew while they still remained on 
the vessel saved, working conjointly with 
the salvors in saving the vessel. Nor is ac- 
tual, present, imminent danger, either to the 
propei-ty or salvors, necessary, though it may 
be considered in fixing the amoimt of com- 
pensation. The James T. Abbott [Case No. 
7,202]; The Susan [Id. 13,630]; note to same 
case; The Phantom, L. R. 1 Adm. & Ecc. 
58; The Collier, Id. S3; The Missouri [Case 
No. 9,654]; The Reward, 1 W. Rob. Adm. 
176; The Isabella, 3 Hagg. Adm. 428; Allen v. 
The Canada [Case No. 219]; Union Towboat 
Co. V. The Delphos [Id. 14,400]; The H. B. 
Foster [Id. 6,290]. Third. Barges are the sub- 
ject of salvage, as well as vessels used in com- 
merce. A Raft of Spars [Id. 11,529]; Raft of 
Timber, 2 W. Rob. Adm. 251. 

A. Dyer and Asa Iglehart, for respondents. 

DRUMMOND, Circuit Judge. These seem 
to be the material facts: The barges, of con- 
siderable size and strength, some of them be- 
ing one hundred and thirty feet long and 
twenty-three or twenty-four feet wide, bulk- 
headed at each end, and some of them deck- 
ed over, and altogether of the value of four 
thousand dollars, were fastened to the land- 
ing at Evansville in this state, on the Ohio 
river. They were all lashed together, and 
had been at the landing for some weeks. 
They were left there by the steamer Robert 
Fulton, which used them to tow coal into 
Evansville. Ervin F. Sansom had charge of 
them as the agent of the Ardlie Coal and 
Iron Company. They were lying about half 
a mile below the place where the steamer 
was moored. On the 15th of September, 
1868, the river being high and rising fast, 
and between five and six o'clock in the aft- 
ernoon, some drift-wood having gathered 
around the coal barges, the pressure became 
so strong that it snapped the rope which 
held them to the shore, and they, with the 
drift, were borne by the current down the 
river. The rope, which was quite long, in 
breaking, wound around, more or less, the 
logs of which the drift was in part com- 
posed. Two of the libellants, Huber and 
Sheer, seeing the barges adrift and no one 
aboard, took a skifE and immediately fol- 
lowed them, with intent to save them. Fried- 
ly, the other libellant, soon joined them in 
another skiff. The drift and barges floated 
down not far from and along the Indiana 
shore. It was necessary, in order to stop 
the barges and tie them to the shore, that 
they should obtain possession of the rope 
wound around the logs of the drift-wood. 
Accordingly, one of the libellants got on the 
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logs, and, jumping from log to log, with 
some difficulty and risk, succeeded in ex- 
tricating the rope, and taking advantage of 
4in eddy, two of tliem going asliore in a skiff 
witli the line, or hawser, fastened it to two 
trees, and one of them remaining on the 
liarges and gradually checking them with 
the hawser, succeeded finally in bringing the 
harges to land. Three of the barges, when 
they started, were more or less filled with 
water. They were all tied to the Indiana 
shore, about three miles below Evansville. 
By this time it was getting dark. The drift 
logs, which had caused the barges to break 
theur fastenings, passed by the eddy down 
the river. Some time after the barges had 
broken loose, air. Sansom was notified of the 
fact, and gave directions to the captain of 
the Robert Fulton to secure them, and the 
:latter, with two men^ took a skiff from the 
steamer, and landing to obtain a line, at 
the spot where the barges had been fasten- 
ed, proceeded down the river in a skiff after 
the barges. 

It is not clear how far down the river 
the barges were when the captain of the 
Pulton and his two men started after them 
in the skiff. It is probable they were a mile 
or more, as the captain says it was over an 
hour before he reached them. They arrived 
4it the place where the barges were fastened, 
jind were told by the libellants, who then 
first saw them, that the barges were all safe. 
The libellants deny that anything was done 
by way of assistance by the other three, but 
the latter all assert that the barges were 
more safely fastened to the shore by their 
4iid. And this is probably true. After the 
barges were secured, all six men left them, 
went out into the river and took passage on 
T)oard of the steamer Nimrod, then on her 
way up to Evansville, The libellants seem 
to have returned to the barges once or twice 
^luring the next few days, and claimed pos- 
session of them, while the- captain of the 
Robert Fulton declares that he took control 
•of them. A few days after, they were re- 
moved by the Robert Fulton, and then the 
libel was filed claiming salvage. 

There is some controversy in the testimony 
4is to whether the libellants incurred any 
personal danger in theh: efforts to secure the 
Tjarges, and whether the latter were subject- 
ed to any risk in floating down the river. 
■The weight of the evidence is that there was 
some danger to the libellants in what they 
did. The barges could not be said to be 
■derelict, as within a short time after they 
broke loose the owner sent men to reclaim 
them. But as it was growing dark, the river 
was high, no one was on board, and the 
Tiarges had no lights, it is not certain that 
those who followed the libellants could im- 
mediately have stopped them, and there 
would have been undoubtedly a certain risk 
to the barges had they not been taken by the 
libellants. 
There can be no doubt of the jurisdiction 
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of the district court over a case of salvage 
on the Ohio river. Since the cases of The 
Genesee Chief v. Fitzhugh, 12 How. [53 U. 
S.] 443, and The Hine v. Trevor, 4 Wall. [71 
U. S.] 555, and particularly the case of The 
James E. Eagle v. Frazer [8 Wall. (75 
U. S.) 15], decided at the last term of the 
supreme court of the United States, the ad- 
miralty jurisdiction of the district court of 
the United States over all the navigable wa- 
ters of this country must be considered as 
established. Salvage is a branch of the ad- 
miralty jurisdiction, and the district court 
would have the same jurisdiction over a case 
of salvage on the Ohio or the Mississippi 
river as on the Hudson or the Delaware. 
McGinnis v. The Pontiac [Case No. 8,801]; 
Eads V. The H. D. Bacon [Id. 4,232]; Wil- 
liams V. The Jenny Lind [Id. 17,723]. 

The only question therefore in this case is, 
whether the acts done by the libellants, con- 
stituted a salvage service. The elements to 
make a case of salvage are, enterprise and 
daring, involving some personal risk, the 
danger of destruction or loss or injury to 
the propeity, labor and skill shown, and the 
time occupied, the value of the property, and 
the success of the effort by rescuing the 
same. It is not necessary that the risk or 
danger should be absolute; it is enough that 
at the time, the property is exposed to a 
chance which might destroy it. Neither is it 
necessary that the result should be brought 
about solely by the claimant of salvage; it 
is enough if his acts in this particular sub> 
stantially contribute to the salvage even 
when others assist. 2 Pars. Shipp. & Adm. 
282-292, and authorities there cited. 

Tested by some of these rules, this was a 
case of salvage. The barges were afloat on 
the river with no one on them. It was true 
they had broken from their moorings, and 
some one acting for the owner might follow 
them— how soon was unknown. The current 
was rapid, the river high, night was ap- 
proaching, the property was valuable, there 
was a possibility it might be lost or seriously 
damaged, there was some personal hazard to 
the libellants, and the acts of the libellants 
essentially contributed to save it from loss. 
If they had seen the owner in pursuit, or 
known that it would be immediately made, 
and merely sought to anticipate him with 
a view of exacting a large compensation for 
the service, then there might be good reason 
for saying it was not a case of salvage. But 
if it was understood that the fact that at 
the time of rescue the owner was in pursuit 
of his property floating down the river, de- 
prived the party of the right to a liberal com- 
pensation by way of salvage, it would great- 
ly tend to discourage efforts in that direc- 
tion. The very object of the law of salvage 
is to promote commerce and trade, and the 
general interests of the country, by prevent- 
ing the destruction of property, and to ac- 
complish this by appealing to the personal 
interests of the individual as a motive of ac- 
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tion, with the assurance that he •will not de- 
pend upon the oAvner of the property he 
saves for the measure of his compensation, 
but to a court of admiralty, governed by 
principles of equitj'-. In this case the libel- 
lants appear to have acted in entire good 
faith. They, at the time, Imew nothing of 
the attempt of the captain of the Fulton to 
save the barges. They acted promptly and 
efficiently, and are entitled to a reasonable 
reward. The claimant tendered each of the 
libellants five dollars, and paid that sum into 
court 

Is this adequate compensation under the 
circumstances? There seems to be no estab- 
lished criterion in estimating the amount of 
compensation to be given in salvage cases. 
It depends very much in each case upon the 
view the court may take of the facts. The 
hazard run by the salvors, the peril to the 
property, its value, the extent of labor, the 
enterprise, skill, energy and daring exhibited 
in the rescue, and the number of salvors, all 
-enter more or less into the consideration of 
the Question, and determine whether the 
■ compensation shall be a mere quantum mer- 
uit for work done and time spent, or one- 
half, or even more, of the value of the prop- 
erty saved. 

In this case the property was afloat on a 
river, not on the ocean; it was not, therefore, 
exposed to the same danger as if it had been 
on or near the open sea. The personal risk 
was not very great, nor the labor long or 
arduous, and, therefore, a large remunera- 
tion should not be given. But the value of 
the property the libellants helped to save 
was considerable, and while I wish to do 
nothing in the administration of the law of 
salvage to excite unreasonable expectations 
on the part of those who may save property 
from peril on the water, I am constrained to 
say, that if in such cases more liberality 
were sometimes exhibited by the owner, 
many cases might be settled by the parties 
which otherwise reach the courts. 

I shall allow the libellants, as salvage, the 
sum of two hundred dollars, to be equally 
divided among them. 

The decree of the district court is, there- 
fore, reversed, and a decree will be entered 
in this court in favor of each of the libellants 
for one-third of the whole sum awarded as 
salvage, together with costs. 

It is proper to add that although my Broth- 
er DAVIS did not hear the argument in this 
case, he has been^consulted in relation to it, 
and concurs in this opinion. 
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SEVENTH WARD BANK v. HANRICK. 

[2 Story, 416.] i 

Circuit Court, D. Massachusetts. Oct. Term, 
1843. 

Notes — Notice of Dishonor — When to be 

GIVE^• — Extension op Time — 

Release of Indorseu. 

1. Where a note became due on Saturday, and 
was duly presented and dishonored, and the in- 
dorser lived in another state: It was held, that 
notice of the dishonor should, in order to bind 
the indorser, be put into the mail of the suc- 
ceeding Monday, early enough to go by the mail 
of that day to the place of residence of the in- 
dorser, it appearing that the mail on that day 
did not close until half-past three o'clock p. m. ; 
otherwise the indorser would be discharged. 

[Cited in Lawson v. Farmers' Bank of Sa- 
lem, 1 Ohio St. 214.] 

2. If, after a note is dishonored, and notice- 
is given to the payee, who is the first indorser, 
an arrangement be made with the holder, by 
the maker of the note, and the subsequent in- 
dorsers thereon, without the consent of the 
payee, to prolong the credit, and to discount, 
by way of renewal, certain bills, drawn by the 
maker and one of the indorsers, and duly ac- 
cepted, for the amount of the note, and in the 
mean time, and until the maturity of the bill, 
the note is to be deemed extinguished as to the 
maker, and the indorsers, who have given the 
bills, the original payee of the note is dis- 
charged thereby. 

This was an action of assumpsit, original- 
ly commenced in the state court, and re- 
moved from thence to this court, the plain- 
tiffs [the president, directors, etc., of the- 
Seventh Ward Bank], being a corporation in 
New York, and the defendant [Edward Han- 
rick], a citizen of Alabama. The action was 
brought on the following promissory note: 
"New York, October 31, 1835. Ten months 
after date I promise to pay at the Seventh 
Ward Bank to the order of Mr. Edward 
Hanrick five thousand two hundred and 
ninety-one dollars seventeen cents, value re- 
ceived." Signed "James G. Kelly." The^ 
note was indorsed by the defendant (Edward 
Hanrick) in blank, and successively after- 
wards by Moreley Hooker, and F. A. Law- 
rence; and was discounted by the bank, who- 
now sued as indorsees. Plea, the general 
issue. At the trial it appeared in evidence,^ 
that all the parties, except Lawrence, be- 
longed to Alabama. Lawrence lived in New 
York; and the note was discounted at the 
instance of a Mr, Greenfield, one of the di- 
rectors, and the money received by Hanrick,. 
who was, in fact, a mere accommodation 
payee and indorser, the money being receiv- 
ed by him for Kelly, the maker of the note, 
and Hooker, the indorser, to whom it was 
paid in equal moieties. At the time when 
the note became due (on Saturday, the 3d of 
September, 1836), payment was demanded 

1 [Reported by Wilham W. Story, Esq.] 
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at tlie 'bSLDk. by one of the tellers for the; 
bank, but the maker having no funds then in ^ 
the bank, it was dishonored; and it was pro- 
tested by the notary of the bank for non- 
payment, on the same day. He, however, 
'had not presented the note for payment, but 
it was done for him by a teller at the bank, 
although his notarial certificate very im-, 
properly stated, that he had personally made 
the presentment A written ■ notice address- 
ed to Hanrick was put into the post office at 
New York on the following Monday, ad-: 
dressed to Hanrick at his residence in Mont-- 
gomery, Alabama. There was conflicting tes- 1 
timony on the point, at what time of the day i 
the notice was put into the post office. Onj 
■the one hand, a brother of the notary, who; 
was: his clerk, stated, that he put the notice] 
intothe post office on the next Monday morn-; 
ing. On the other hand, a teller of the bank: 
stated, that he, and not thenotary's clerk, put. 
"it into the post office after seven o'clock in the 
evening of the same Monday, and he detailed; 
partieulair circumstances in corroboration of, 
his statement. The southern mail was clos-; 
ed at the post-office on Monday at half -past; 
three o'clock, p. m.; and It was proved by a I 
post-office clerk, that if the notice had been; 
put into the office before that time, it would j 
have been sent. In the usual course of- 
things, by that mail, and post-marked, 
(stamped) the 5th of Sept If put in after 
that time, it would have been post-marked 
the 6th of Sept; and the office did not close 
•until 7 o'clock in the evening. The notice 
was produced in evidence by Hanrick, and 
it had the post-mark of New York, the 6th 
of September. There was other evidence in- 
troduced by both the parties upon this point 
of the notice, which was submitted to the 
jury. 

STORY, Circuit Justice, stated to the jury, 
on this point, that by law it was essential, 
under the circumstances, to charge Hanrick, 
that the letter should have been put into the 
, post-office at New York on Monday, early 
enough to have gone by the southern mail of 
that day; and if the plaintiffs, or their 
agents, were guilty of negligence in not put- 
ting it into the post-office in time to go by 
the southern mail of that day, the defendant 
was discharged from his liability as in- 
dorser. He added, that the onus probandi of 
due notice to Hanrick was .upon the plain- 
tiffs; and if the jury were not satisfied, be- 
yond a reasonable doubt that the notice was 
not duly given, that doubt, would justify a 
verdict for the defendant And after com- 
menting upon the evidence, he left the point 
with this direction to the jury. 

Another point made in the defence was, 
that by subsequent arrangements made be- 
"tween the bank and the other parties to the 
"note, except Hanrick, and without his con- 
'sent, a prolonged time had been given to 
those parties for the payment of the debt 
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due on the note; and thereby he was dis- 
charged tJierefrom. As to this point, it ap- 
peared in evidence, that after the note was 
dishonored, Lawrence (the indorser) went to 
Montgomeiy, Alabama, with the view of ar- 
- ranging the matter, partly for the bank, and 
partly for his own protection. He there saw 
Hooker and • Hanrick, who admitted, that 
they had received notice of the dishonor; 
and he tried to. prevail upon them to renew 
the paper; Hooker was. Tv:illing and consent- 
ed to make new paper; Hanylek refused to 
have any thing to do with it, saying that he 
would not assume any further responsibili- 
ties; and he refused to indorse any new pa- 
. per. Afterwards, by arrangements between 
Lawrence, and Hooker, and Kelly, three bills 
of exchange were drawn; two were drawn 
by Kelly and accepted by Hooker, and one 
was drawn by Hooker, and accepted by Kel- 
ly. All the bills were drawn payable at 
Mobile, Alabama; one dated Sept. 28, 1836, 
payable at seventy days, for $1,879.50; one 
.of the same date, payable at ninety days, 
,for ?1,89Q; onp of the same date, payable at 
one hundred and twenty days, for $1,950.50; 
in all ' $5,720. Lawrence was on all ttie 
drafts as indorser; and they were by him 
procured to be discounted at the bank, on 
• the 11th. of October, 1836, the bank deduct- 
ing five per cent as the rate of exchange- on 
Mobile, and interest for the time the bills 
had to run. The balance was then carried 
to the credit of Lawrence on the books of 
the bank. Lawrence, on the. same day (the 
11th of October), , drew a checlc on the bank 
for $5,291.67 (the amount due on the note); 
and the check was, 'Tay James G. Kelly's 
note." On the same day, there was an en- 
try made in the bank books, under the head 
of "Notes, When Paid," "Oct 11, paid," against 
Kelly's note. Testimony was given by the 
cashier of the bank and by Lawrence, that 
these bills ^ere discounted at the bank with 
an express agreement, that the note of Kelly 
should remain collateral security for the 
payment of the bills at maturity, in order to 
hold Hanrick upon his indorsement on the 
note. On the other hand, Kelly in his testi- 
mony expressly stated, that the bills were 
drawn, "according to his best knowledge and 
belief, for the purpose of renewing the 
note," and were negotiated at the bank; but 
he, Kelly, had no knowledge of the terms of 
the negotiation. The whole evidence upon 
this , point also was left to the jury. 

Rand &.Fiske, for plaintiffs. 

0. P. & B. R. Curtis, for defendant. 

STORY, Circuit Justice, in summing up the 
case, said: I shall leave the evidence upon 
this point also for the consideration of the 
jury, as it seems to me very difficult to rec- 
oncile some of the admitted facts with some 
of the statements made by the cashier of 
the bank and Lawrence. It is clear, that 
Lawrence, in procuring these bills, acted as 
the agent of the bank, as well as for himself. 
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and that the hank must, therefore, he pre- 
sumed to have had full notice of the pur- 
pose, for which the bills were made hy Kelly 
and Hooker. If Lawrence applied them in 
his negotiation with the hank to any other 
pxirpose, than that for which they were orig- 
inally made, and confided to him, he was 
guilty of a fraud upon Kelly and Hooker; 
and the bank, if cognizant of such original 
purpose, cannot be placed in a better pre- 
dicament, than he would be as holder of the 
drafts. Now, it is for the jury to say, 
whether they entertain any doubt, that the 
T>ills were actually drawn and accepted by 
Kelly and Hooker, for the express purpose of 
being negotiated at the bank, by way of re- 
newal of and to take up the dishonored note, 
and to procure a delay of payment of the 
debt, during the period that the bills were to 
run; and whether Lawrence and the bank 
did not, at the time of the negotiation and 
discount of the bills, fully know that such 
was the purpose; and if so, whether it was 
not agreed between the bank and Lawrence, 
that neither he, nor Kelly, nor Hooker, 
should be proceeded against upon the debt 
during the period that the bills were to run, 
and that the amount of the bills, deducting 
the discount, should be applied in extinguish- 
ment of the note, so far as they were con- 
cerned. If the jury are of opinion, that such 
was the real nature and character of the 
transaction, as understood by all the parties 
to the bills, at the time of the discount, then 
Hanrick is not liable upon the note; but the 
arrangement for such delay and prolonga- 
tion of credit, being for a valuable considera- 
tion, discharged him as an accommodation 
indorser from all liability on the note. If 
the arrangement was not of this nature, it is 
difficult to perceive any motive, on the part 
of Kelly or Hooker, for drawing or accepting 
the bills, or of having them discounted at 
the bank, and paying a large sum for the 
rate of exchange, as well as for interest, 
since the proceeds never were otherwise ap- 
plied to their use* or for the benefit of Law- 
rence, or Kelly, or Hooker; but remained in 
the bank until the maturity of the bills. 

Verdict for the defendant. 
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SEVENTY-BIG-HT BALES OF COTTON. 

[1 Lowell, 11; 1 27 Law Rep. 251.] 

District Court, D. Massachusetts. July, 1865. 

Prize — Property Abandoned by Enemy. 

1. Cotton picked up at sea by a cruiser of the 
United States, under circumstances which show 
that it has recently been abandoned, either by 
an enemy or by a neutral engaged in breaking 
the blockade of an enemy's port, is rightly pro- 
ceeded against as prize rather than derelict. 

2. In order that goods should be condemned 
as prize, it is not necessary that they should be 

1 [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.] 



taken by force, nor from actual hostile pos- 
session; it is enough that they have been right- 
ly taken and are the property of an enemy. 

The following tacts appeared: On the 
forenoon of the thirty-first day of May, 18G4, 
the United States public armed steamer 
Vicksburg, attached to the North Atlantic 
blockading squadron, and then cruising on 
what was known as the outside blockade, 
discovered a steamer lying to, some fifty 
miles from the coast of North Carolina. The 
stranger, on discovering the Vicksburg, im- 
mediately got up steam and endeavored to 
escape; was chased by the cruiser, but 
gained on her, and after some hours escaped. 
It afterwards turned out that this steamer 
was the Georgiana McGaw, bound from the 
Bermudas to some blockaded port; and the 
deposition of her master was taken in the 
case. When she was first seen, two mer- 
chant vessels, a barque and a brig, were ly- 
ing to, not very far from her. Soon after 
the chase began, the officers and crew of the 
Vicksburg saw cotton floating in and near 
the wake of the McGaw, which some of them 
supposed to have been thrown from her to 
aid her escape, as was usual with cotton- 
loaded blockade runners. After giving up 
the chase, the Vicksburg returned upon her 
course, and on the same afternoon and the 
next morning picked up the cotton which 
was the subject of this proceeding. The two 
vessels above mentioned were found near 
where they had been seen before, and were 
evidently engaged in picking up cotton. The 
seventy-eight bales were sent to the port of 
Boston, by Captain Braine, commander of 
the Vicksburg, and at his request were li- 
belled here by the district attorney, as prize. 
After the cause had been pending for some 
little time. Captain Braine, in behalf of the 
ofiicers and crew of his ship, intervened by 
petition in the nature of a libel for salvage, 
and alleged that the goods were, in fact and 
law, not prize but derelict, and that the 
whole proceeds ought to be awarded to him 
and his officers and crew. No claimant ap- 
peared. 

It was proved that this cotton was not 
thrown over from the Georgiana McGaw, 
and that it must have been thrown over 
within a day or two before it was found, and 
in all probability from some vessel which 
had recently broken the blockade, and was 
forced to make the jettison by stress of the 
hostile pursuit of our cruisers. 

W. G. Russell, for the officers and crew of 
the Vicksburg. 

This is derelict property, which, under the 
circumstances, belongs to the finders, be- 
cause there are no elements of capture to 
make it prize, and there are no owners who 
would be permitted to appear in this court, 
since they are undoubtedly enemies. The 
goods were not abandoned with any hope or 
intention of recovering them, and must be 
regarded as bona vacantia. To the point of 
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capture, see The Two Friends, 1 0. Rob. 
Adm. 283. We have no droits of the admi- 
ralty in this country, and if the goods are 
simply derelict, the whole will go to the 
finders, after the lapse of a sufficient time 
for the owners to appear and claim. Such 
has heen the practice, of late, in this district 
and in several others. See Marv. Wreck & 
Salv. § 131n. 

R. H. Dana, Jr., Dist. Atty., for the United 
States. 

This is clearly a case of prize. Enemy 
property taken in any lawful manner, with- 
in the ebb and flow of the tide, is prize. The 
Aquila, 1 G. Rob. Adm. 4X. In The Emulous 
[Case No. 4,479], 8 Oranch [12 V. S.] 110, the 
supreme court does not overrule Mr. Justice 
Story on this point. The question there was 
of the lawfulness of the taking. If this cot- 
ton should be considered derelict, the United 
States, and not the finders, would be entitled 
to the remainder, after due salvage is award- 
ed, in case no claimant appears. Dane, Abr. 
tit 76, art. 7, § 16; 3 Kent, Comm. 336; Pea- 
body V. Proceeds of 28 Bags of Cotton [Case 
No. 10,869]. 

LOWELL, District Judge (after stating the 
facts). Upon this state of facts the ques- 
tions, which have been argued with very 
great learning and ability, are, whether 
these goods are prize of war, and if not, 
what are the rights of the salvors or finders? 
I shall find occasion to deal with only the 
first. 

For the Vicksburg, the position is taken 
that these goods were simply derelict; and 
that they were open to the occupancy of any 
finder, whose rights are the same as in time 
of peace; that in peace the finder is, by our 
law, entitled to a reasonable salvage, which, 
where the property was utterly derelict on 
the high seas, would ordinarily be one-half; 
and that he has, besides, a title to the re- 
mainder, when the lapse of time or other 
circumstances show that no owner will ap- 
pear; and that in this case no owner can 
ever appear, because the goods, having bro- 
ken blockade, would not, by our courts, even 
after the war is over, be restored to a per- 
son whose title would be so tainted with il- 
legality. That the goods were derelict, is 
evident. But I think they were also prize 
of war- The question of prize or no prize is 
essentially a question of title. Enemy prop- 
erty, or property found so engaged in an un- 
finished voyage of illicit traffic with the en- 
emy as to be quasi hostile, is liable to con- 
demnation; property not in that predicament 
is not. And, these goods are, confessedly, in 
that predicament, though under which 
branch of it cannot be known. 

But, it is said, in order that goods should 
be condemned, thej^ must be captured from 
the enemy, and here was no capture. Sir 
William Scott is quoted as saying in The 
Two Friends, 1 O. Rob. Adm. 283: "I know 
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of no other definition of prize goods than 
that they are goods taken on the high seas^ 
jure belli, out of the hands of the enemy." 
It is sought to be inferred from this remark 
of an eminent judge, that there must have- 
been a hostile possession at the time of the^ 
taking, which possession has been changed 
by the captors. But it is evident that no 
such meaning was intended, because in the 
gr-eat majority of all the condemnations pro- 
nounced by that learned judge, the property 
came from neutral or friendly possession. 
Nor can it be maintained that the applica- 
tion of force, actual or constructive, is nec- 
essary. In many cases that have passed in- 
to judgment the goods were driven within 
the jurisdiction by stress of weather, or of a 
hostile pursuit which had ceased, or had 
been detained by an embargo; and the tak- 
ing has often been only by the marshal, on 
his waiTant, after due proceedings had in 
the prize court itself. 

It is true there often is a capture; and 
when that is the case, the title and right are- 
derived through that capture, and it must be 
such as the laws .of war authorize. And the- 
prize court may well refuse to try the ques- 
tion of prize, when it appears that the cap- 
tors invoke its aid in favor of a title im- 
properly acquired. The Conqueror, 2 C Rob. 
Adm. 303. As, if the capture be within neu- 
tral territory, and the neutral government 
require restitution to be made. So in a re- 
markable case before Sir William Scott.. 
The Jonge Jacobus, 1 C. Rob. Adm. 243, 
where the officers and crew of a British frig- 
ate who had been saved from shipwreck 
and brought into Yarmouth by a neutral ves- 
sel with enemy cargo on board, proceeded 
against the vessel and cargo as prize, the 
court very properly refused to examine the- 
question, so far as the vessel was concerned, 
and intimated that the same rule would have 
been applied to an enemy vessel, as it clear- 
ly ought. But in that very case the learned 
judge observed that the cargo might proper- 
ly be condemned; and I suppose it was con- 
demned. This case shows very clearly that 
no capture is necessary, and that all the- 
court requires is jurisdiction properly ob- 
tained, and then its inquiry is into the title. 
Thus the cargo was thought (though wrong- 
ly, as it seems to me on the merits of the 
question) "not to be entitled to the safe con- 
duct which was implied in favor of the ship, 
and so, though never captured, it was con- 
demned. 

In the case of The Emulous [Case No, 4,- 
479], goods owned in England and found 
here in the custody of one of our citizens on 
the breaking out of the war with Great Brit- 
ain, in the year 1812, were libelled as prize, 
and Judge Story, following Lord Stowell and 
: the practice of the British towards us in that 
war, condemned them as prize, but the su- 
preme court reversed this decision, not on 
the ground of want of capture or want of 
taking from hostile possession, but because- 
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they were not -willing to admit that the laws 
of war as understood and practised in this 
country authorized such reprisals. The Em- 
ulous [supra]; same ease, 8 Oranch [12 U. S.] 
110, sub nom. Brown v. TJ. S. In the case 
from which the quotation has been made, 
the question was only whether goods cap- 
tured at sea could, after being landed, be 
proceeded against as prize; and Lord Stow- 
ell was only deciding that the taking was so 
far maritime as to malse it a question prop- 
erly of prize and not of common-law jurisdic- 
tion. He was not attempting to give an ex- 
haustive definition of prize; though, as I un- 
derstand his language, it is perhaps as good 
a definition as could easily be made. Includ- 
ing neutral goods liable to condemnation 
from being involved in illegal trade under 
the phrase enemy goods, which you must do 
in any interpretation, I understand him to 
mean simply this: "Prize is enemy property 
taken at sea, jure belli." That is, taken in- 
to our hands, and therefore out of the en- 
.emy's hands. 

But, it may be said, in all the instances 
above given, the taking, whether forcible or 
not, and whether from hostile possession or 
not, was, at all events, jure belli; and here 
the taking was by right of finding, which 
would equally exist in time of peace, or in 
favor of a non-commissioned vessel; as of 
the barque or brig which did take some cot- 
ton without interference by the Vicksburg. 

In point of law the possession was taken 
and held jure beUi, and was a capture. If 
the hostile or quasi hostile owner had, imme- 
diately after the taldng, demanded the goods, 
tendering a sufiicient salvage, the answer 
would have been, and rightly, that they were 
held as goods liable to be condemned to the 
United States, as having been taken on the 
high seas, jure belli. And the merchant ves- 
sels, if American (as one of them was), might 
lawfully have set up the same right; but if neu- 
tial, tliey must have yielded to the demand of 
the true owner. There is no difficulty in holding 
the goods to have been both derelict and prize; 
derelict so as to give a primary right of pos- 
session to the finder, and prize to give the sov- 
ereign of that finder, if a hostile belligerent as 
regards the owner, the right to condemn the 
propeity as prize. And to this effect is the 
language of Sir William Scott in The Aquila, 
1 C. Rob. Adm. 41, a case of a ship and cargo 
found at sea: "This case, therefore, is to be 
considered as derelict; and in that foi-m the 
proceedings wei'e originally commenced against 
both the ship and cargo; the ship has been 
claimed and restored; the cargo has not bef^n 
claimed; but there was reason to expect an 
owner would appear, as there were papers on 
board describing it to be the property of a 
neutral owner. Some suspicions occurred, 
however, that it was in fact the property of an 
enemy; and under these circumstances it be- 
came expedient to proceed against it as a 
prize, for the purpose of meeting the preten- 
sions of the ostensible, neutral owner, and of 
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bringing the examination of his claim, wher6 
alone it could be properly discussed, into the 
prize court." If this is not so, the absurdity 
follows which was urged at the bar, that the 
crew of a vessel chased by a hostile cruiser 
have only to abandon her, and if she is taken 
by another cruiser that did not join in the 
chase, then, though fully armed for war, she 
is only derelict and not prize. 

It is argued that if property belonging to one 
of our citizens had been captured by an enemy 
and had then been abandoned by him and 
found by one of our cruisers under circum- 
stances and in the way that these goods were 
abandoned and found, such finding would not 
be a recapture, and the finders would not be 
limited to the statute rate of salvage as for a 
recapture. This is true. But recapture is a 
matter of statute, and its meaning is not nec- 
essarily the converse of that of capture. By 
definition it denotes a taking from hostile pos- 
session. Capture affects the title of the true 
owner: recapture only the possessory right of 
the captor. By capture the goods come into 
the possession of an enemy; but do not be- 
come his propeity until condemnation. If 
abandoned before condemnation, the title of 
the original owner attaches again, and the 
finder, if a friend, finds for him, and divests 
no right of the enemy, for that was wholly 
possessory and was lost by the abandonment. 
This is well shown by the case, among many 
others, of The Adventure, 8 Cranch [12 U. S.'] 
221, in which a French captor gave a British 
prize to an American shipmaster; and the su- 
preme court held that the original British own- 
er should have the remaining property after 
salvage paid; and, war in the mean time hav- 
ing occmTed with England, allowed him till 
peace to make his claim, on the principle of 
the case of The Emulous, above referred to- 

But suppose the Vicksburg, with this cotton 
on board, had been taken by the enemy, and 
can-ied into one of their ports and before one 
of their tribunals, would not the captors of 
the Vicksburg have been entitled to salvage 
from the original owners of the cotton, as upon 
a recapture, or must they have restored with- 
out salvage? 

Finally, it is urged that our prize acts regu- 
lating the awards of prize-money, and prize 
proceedings generally, speak only of the cap- 
ture of vessels and their cargoes, and of the 
relative force of the vessels, giving the cap- 
tors the whole of the prize, if the latter is of 
equal or superior force to the captors, and the 
half if she is of inferior force: but that here 
is no vessel, and no force, superior or inferior; 
wherefore, it is concluded, there can be no 
prize. 

But the prize acts do not undertake to de- 
fine what shall be lawful prize, nor, in general, 
how the court shall obtain jurisdiction to pass 
upon tliat question. They regulate some of 
the proceedings of the captors, and of the 
courts, and the mode of ascertaining and dis- 
tributing the prize-money. If the property is 
water borne, it need not be in a vessel, and 
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if it be properly brought within the jurisdic- 
tion of the court, it need not be by what would 
be in tlie most strict and literal sense a cap- 
ture. If the takers should not come within the 
benefits of the prize acts as captors in any 
particular case, it would be their misfortune, 
in so much that they must seek their redress 
in another tribunal. But that they would 
eventually be compensated, we cannot permit 
ourselves to doubt. It has been the habit of 
congress in all our wars, I beUeve, to award 
suitable remuneration to non-commissioned 
<3aptors, and all others who have performed 
services of this nature, for which the law has 
made no effectual provision. And, Indeed, 
courts of prize have power to grant a reason- 
able compensation under the name of salvage, 
which in theory, perhaps, is rather for the 
preservation and bringing in of the goods than 
for tlie original taking; and in the case of 
mere derelict there would be no difficulty in 
considering that the salvage should be as 
large a proportion of the value as om* acts 
now allow for prize-money in the case of an 
ordinary unarmed prize, that is one-half. The 
Dos Hennanos, 10 Wheat. [23 U. S.] 306. I 
find no such difBculty, however, in this case, 
because this court has always construed the 
acts to include all lawful takings by commisj- 
sioned cruisers, whether any vessel or oppos- 
ing force were present or not. If the force is 
not equal or superior, it is taken to have been 
inferior. And I do not doubt that this is the 
correct interpretation. 

I conclude, therefore, that these goods must 
be condemned as prize, and distributed ac- 
cordingly, the Vicksburg being entitled, as sole 
captor, to one-half of the proceeds. Decree 
accordingly. 
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SEVERANCE v. CONTINENTAL INS. CO. 

[5 Biss. 156.] 1 

Circuit Court, N. D. Illinois. July, 1870. 

IssDRANOE—FiBE— Location op I'kopeuty 
— ^Mistake. 

1. Locality is an important element in an in- 
.surance policy; and when the location of the , 
property is specified, the risk cannot be extend- , 
ed so as to cover it, if, in fact, it is situate in 
an adjoining building. This is true, though the 
insurer supposed that the property was in the , 

1 [Reported hy Josiah H. Bissell, Esq., and 
here reprinted by permission,] 
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building described; and the policy cannot be 
reformed on the ground of mistake. 

2. Though it appear that the same agents 
would have taken the risk with equal readiness 
in either building, though perhaps in a different 
company, this fact cannot change the contract 
actually entered into. 

This was a biU in equity [by Joshua S. Sev- 
erance against the Continental Insurance Com- 
pany] to reform a pohey of insurance, and for 
general relief. The complainant having pur- 
chased, on February 25, 1865, of Pollard & 
Doane, a quantity of tobacco, but not wishing 
to use it immediately, made arrangements to 
store it with them, and took from them a 
warehouse receipt in the ordinary form, set- 
ting forth that it was stored at their ware- 
house, Nos. 189 and 191 South Water street, 
Chicago. Wishing to obtain insurance upon 
this tobacco so stored, Severance took the 
receipt of Pollard & Doane to the Insurance 
agency of Messrs B. W. PiiiHips & Co., of Chi- 
cago, who at that time were agents for the 
Continental Insurance Company, the present 
defendant, having other companies represented 
by them, who issued their policy in due form 
upon the tobacco, B. W. Phillips & Co., as 
agents of the Continental Insurance Company, 
giving the plaintiff the following certificate: 
"This is to certify that the Continental Insur- 
ance Company has insured against loss by fire, 
under open policy 1(X), by indorsement thereon 
on this date, in the sum of $1,8(X), fifty cad- 
dies of tobacco and fifty boxes of plug tobac- 
co, in 189 and 191 South Water street." This 
policy was extended after the expii-ation of its 
first term for a further term of three months, 
and during the second term of insurance, the 
same description being given in both certifi- 
cates, the buildings Nos. 183, 185 and 187 
South Water street were destroyed by fire. 
It appears from the evidence that Pollard & 
Doane occupied the entire portion of 189 and. 
191, as a wholesale grocery store, and also a 
portion of 185 and 187 above the first floors, 
and that in point of fact, the tobacco in ques- 
tion was never in the buildings 189 and 191, 
but was, from the time of the sale thereof to 
Severance', up to the time of its destruction by 
fire, stored in the upper room of 187 South 
Water street. The insurance company refused 
to pay the loss, on the ground that the in- 
surance was on property situated in 189 and 
191, while, in fact, the tobacco which the com- 
plainant had bought of Pollard & Doane, was 
stored in 187 and was burned there. 

BL0D6ETT, District Judge. It is claimed 
on the part of the complainant that there was 
a mistake— a mutual mistake— between the 
parties in reference to the locality of this to- 
bacco, and this bill is brought to reform that 
mistake and compel the insurance company to 
■pay for the loss sustained by the, complain- 
ant by the destruction Of the tobacco which 
they supposed they had insured. There is no 
evidence that the insurance company at any 
time supposed that this tobacco was in 187 
at the time they described it as being in 189 
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and 191, nor is there any evidence that there 
"was any mistake on the part of the insurance 
company in reference to tlie locality of the 
tobacco. It is true, that according to the evi- 
dence, the tohacco -was in 189 and 191, but 
it is equally true that to hold that the insur- 
ance company would have insured if they had 
known it was in 187 the same as in 189 and 
391, would be virtually to compel them to 
make a new contract, instead of reforming 
one which they actually did make. Indeed, 
there is evidence in the case going to show 
that the agent of the defendant would not have 
taken a risk in this company, the Continental, 
upon this tobacco if he had known it was in 
187, because the company was already carry- 
ing as large an amount of risk on property in 
that building as the rules of the company al- 
lowed, although he would probably have in- 
sured the tobacco with some other company; 
but because he would have made an insurance 
with some other company it does not follow 
he would have made one with the Continental, 
nor does it follow because the Continental, by 
its agent, was willing to insure in 189 and 
191, they were therefore willing to insure in 
187. Locality is an impoi-tant matter in taking 
risks upon property, and if the comis can be 
allowed to say that property described as in 
one locality in a policy of insurance may, in 
point of fact, be elsewhere, fifty or a hundred 
feet away from that locality, it may with 
equal propriety be a mile away and still be 
covered by tliat policy. In other words, there 
would be no secm-ity for insurance companies 
if yoii were to spread their liabilities over an 
indefinite territory when the company sup- 
posed it confined to a particular locality. 

I am therefore of opinion clearly, that the 
relief cannot be granted, that there was no 
mistake on the part of the insurance company 
that can be reformed by a court of equity. 

The bill will be dismissed. 
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SEVIER V. HOLLIDAY. 

[Hempst. 160.3 ^ 

Superior Court, Territory of Arkansas. July, 
1831. 

Bailment — Possession — Attornet asd 
Client — Negligence. 

1. On a receipt given by an attorney at law 
to A. B., for a note in favor of C D., the legal 
interest is vested in the, latter and he must sue; 
and A. B. cannot maintain suit against the at- 
torney. 

2. Being only a naked bailee, A. B. by vol- 
untarilv parting with the possession of tho 
note, divested himself of all right to or interest 
in it, and could not hold the attorney respon- 
sible. 

3. As to liability of an attorney for negli- 
gence, and for failing to pay over moneys col- 
lected, see notes. 

Writ of error to the Clark circuit court. 

1 [Reported by Samuel H. Hempstead, Esq.] 



Before THOMAS P. ESKRIDGE and 
JAMES WOODSON BATES, JJ. 

ESKRIDGE, J. This is an action of tres- 
pass on the case brought by Peter Holliday 
against Ambrose H. Sevier, in the Clark cir- 
cuit court, and comes to this court by writ or 
error. The declaration contains three counts,, 
the first two for negligence in the defendant 
as an attorney in failing to collect and ac- 
count for a note placed in his hands for col- 
lection by the plaintiff, and a third in trover, 
for controverting the note so placed in his 
hands. There was a judgment in favor of 
the plaintifE for one hundred and sixty- 
four dollars and four cents, to reverse which 
the defendant has brought tliis writ of er- 
ror. 

Several grounds are relied on in argument 
for reversing the judgment of the circuit 
court, only two of which will be noticed. 

First, it is contended that the action was 
improperly brought in the name of Peter 
Holliday, instead of in the name of William 
English. There was a receipt given in evidence- 
in the court below, signed by A. H. Sevier to 
Peter Holliday, in the following language: 
"Received of Peter Holliday, one note of 
$133, against Joshua J. Henness, drawn in 
favor of William English, this 14th Novem- 
ber, 1825. A. H. Sevier." The circuit court 
decided that the receipt was evidence con- 
ducing to prove a privity of contract be- 
tween Sevier and Holliday, and admitted the- 
receipt in evidence, to which opinion there- 
was a bill of exceptions filed. 

The general doctrine that the action must 
be brought in the name of the person in 
whom the legal title resides cannot be con- 
troverted. 1 Chit. 3; 1 Saund. 153, note 1; 
8 Term R. 332. I cannot perceive how the 
receipt given by Sevier to Holliday for a note 
payable to English, can operate as a recogni- 
tion of title to the note in Holliday. There- 
is nothing in the record of the court below 
going to show that Holliday had any inter- 
est in the note whatever, nor can I perceive- 
how it tends to establish a privity of con- 
tract between Sevier and Holliday. The pos- 
session of the note by the latter might have 
established a privity of contract between him- 
self as bearer, and Henness, the maker, but 
that question it is not necessary to decide. 
Holliday must be considered as the naked 
bailee of the note, or as the agent of English,^ 
and in either character he cannot recover on 
the receipt. If HolUday was a naked bailee, 
and voluntarily parted with the possession of 
the note to Sevier, he thereby ceased to have 
any control of it, and divested himself of all 
right to bring an action. Whilst holding the 
note as bailee, Holliday had a good title to 
it against all the world, except English, the- 
rightful owner; but having voluntarily parted 
with the possession of it, he divested himself 
of all interest in it. But consider Holliday 
as the agent of English, and the result is 
precisely the same. Holliday certainly could: 
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not bring an action in Ms own name, as was 
settled in Gunn v» Cantine, 10 Jolins. 3S7, a 
ease strikingly analogous to tlie one under 
consideration, in which it was said by the 
court, that a mere agent or attorney not hav- 
ing any beneficial interest in a contract, can- 
not maintain an action in his own name. 

The second point which I deem it necessary 
to mention, is the alleged defect in the count 
in ti-over, in which it is not stated that Holll- 
day was possessed of the note in controversy, 
as of his own property. This, by reference 
to the authorities, will be seen to be a valid 
objection. 1 Chit. 185. But the fii-st ques- 
tion behig decisive of the cause, it is not 
necessary to inquire whether the defect in 
the count in trover has been aided by ver- 
dict The two first counts in the declaration 
are fatally defective in not setting out a titie 
in the plaintiff to the note, and that is not 
cured by verdict. My opinion is that the 
Judgment of the circuit court ought to be re- 
versed. 

NOTE. This case came before the supreme 
court of Arkansas, and is fully reported in 2 
Ark, 512; and the doctrine advanced in the 
above opinion was sustained, and the judgment 
reversed. The following is a synopsis of the 
decision of the supreme court. 

1. An attorney is not liable in the discharge 
of his official duty for claims put into his hands 
to collect as such attorney, unless it be shown 
that he has been guilty of culpable negligence 
in the prosecution of the suit, or that thereby 
the plamtifif has lost his debts; nor can he be 
held liable for moneys collected by him as an 
attorney, unless a demand be made upon him, 
and he refuses to pay it over, or remit it, ac- 
cording to the instructions of his client. 2 

2. Where there is any defect, imperfection, 
or omission in any pleading, whether in sub' 
stance or form, which would have been a fatal 
objection on demurrer, yet if the issue joined 
be SHch as necessarily requires on the trial, 
proof of the facts so defectively or improperly 
stated or omitted, and without which it is not 
to be presumed that either the judge would 
have directed the jury to give, or the jury 
would have given a verdict, such defect, im> 
perfection, or omission, is by the common law 
cured by the verdict. 1 Saund, 228, notes; 1 
Term R. 545; 3 Term R. 147; 4 Term R. 472; 
7 Term R. 518; 10 Bac. Abr. "Verdict," X, 
354. 

2 In Sneed v. Hanlyport, it was held, that 
an attorney was not subject to an action for 
moneys collected by him, until demand, direc- 
tions to remit, or some equivalent act; and 
that the statute commenced running from that 
point of time. 5 Cow. 376; 7 Wend. 320; 3 
Barb. 584, In Cummins v. McLain, 2 Ark. 
412, it was decided that an attorney at law 
cannot be held liable as for money collected 
by him as attorney, unless it be first proved 
that by fg.ilure to prosecute claims put into his 
hands for collection with due and proper dili- 
gence, the plaintiff lost his debt; or that he 
had collected the money, and refused to pay it 
over on demand, or to remit it according to in- 
structions. The liabiUty-of the attorney rests 
upon the principle of his agency for the plain- 
tiff, and he holds the money for his principal 
in that capacity, and the court said the plain- 
tiff must demand payment or request the mon- 
ey to be remitted before the attorney can be 
charged with being guilty of laches or culpablt 
negligence; and it was observed that it would 
be in opposition to the nature of the trust ere- . 
ated between the parties, as well as against 

21FED.CAS. — 70 



After verdict, nothing is to be presumed ex- 
cept what is expressly stated in the declaration, 
or what is necessarily implied from the facts 
that are stated; that is, where the whole is 
stated to exist, the existence of the parts is 
imphed; and where the claim is alleged to ex- 
ist, the existence of the component links will 
be implied after verdict. But if the plaintiff 
wholly omits to state a good title or cause of 
action even by implication, matters which are 
neither stated nor implied need not be proved 
at the trial, and there is no room for intend- 
ment or presumption, as the intendment must 
arise from the verdict when considered in con- 
nection with the issue upon which it was given. 
1 Term R. 141; 4 Term R. 472; 7 Term R. 
519; 3 Term R. 481; H. Bl. 56^. The cases 
of presumption are where the plaintiff has stat 
ed a case defective in form, not where he has 
shown a title defective in itself. 4 Term R. 472. 
If anything essential to the plaintiff's action be 
not set forth, though the verdict be found for 
him, he cannot have judgment; because if the 
essential parts of the declaration be not put in 
issue, the verdict can have no relation to it, 
and if it had been put in issue it might have 
been found false. Therefore, in an action 
against an attorney for failing to collect a note, 
a count stating that the plaintiff caused to be 
delivered to the defendant, and the defendant 
received from him a note made by a third per- 
son for so many dollars to bring suit on, re^ 
cover, and collect of that third person for the 
use and benefit of the plaintiff for certain fee 
and reward to the defendant in that behalf, 
is so defective in stating the plaintiff's title to 
sue, that a verdict on it in favor of the plain- 
tiff will not sustain the judgment. jNo title to 
the note in the plaintiff is stated by or implied 
in any of these allegations, and no facts are 
stated which could not be proven without at 
the same time establishing the plaintiff's title 
to the note or legal right to receive the pro- 
ceeds; nor is it stated or implied that the note 
was due when so delivered, nor to whom pay- 
able, nor what sum was due upon it. Such 
a count shows a defective title, and not a title 
defectively stated, and no proof is admissible 
under it, which can make it good. Under such 
a count a receipt given by the defendant, stat 
ing that he had received of the plaintiff a note 
for so many dollars against A. B., in favor ot 
C, D.. so far from proving the title to the note 
to be in the plaintiff, proves it to be in 0. D,, 
who is the legal owner, and is held in law to 
have possession of it. Such a receipt is, there- 
fore, inadmissible in evidence under such a 
count. 

3. A party cannot be allowed to prove more 
than he has alleged in his declaration, and 
when he omits to allege a fact essential to his 

good faith and justice, to hold the attorney lia- 
ble before demand and refusal to pay, or re- 
mit the money. Sevier v. Holliday, 2 Ark. 570; 
Palmer v. Ashley, 3 Ark. 82. The legitimate 
object, however, of a demand is to enable a 
party to discharge his liabiUty agreeable to the 
nature of it, without suit. But if an. attorney 
denies the liability, or the right of the other 
to call upon him. a demand, or directions to 
remit, it is conceived, would be as unnecessary 
as useless, and it was so held in Walradt v. 
Maynard, 3 Barb. 586. And in chancery the 
rule is, that if the defendant denies the right 
of the plaintiff, he cannot insist in his defence 
that there was no demand. Ayer v. Ayer, 16 
Pick. 335, The law dispenses with the neces- 
sity of a demand where the defendant has com- 
mitted acts inconsistent with the title of the 
plaintiff, and conducted himself in such a way 
as to render a demand wholly unavailing. Bee- 
be V. De Baun. 3 Eng. [8 Ark.] 565; La Place 
V, Aupoix. 1 Johns, Cas. 407. Where there has 
been an actual conversion by the defendant, no 
demand is required. 9 Bac. Abr. "Trover," B,. 
638. 
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action and not involved or implied in the plead- 
ings, or inferable from the verdict, he can offer 
no proof of such a fact. 

A party having no interest in a note cannot 
be injured by the failure of an attorney to col^ 
leet it. If his declaration does not show such 
an interest, or such an interest is not legally 
implied from its allegations, he cannot prove 
his interest, nor does he show any right to re- 
cover. 

4. To entitle a plaintiff to recover in trovei 
two things are necessary to be stated and prov- 
ed, first, property, either general or special, in 
the plaintiff, and second, a wrongful conver- 
sion. In trover for a note, the omission to 
state in the declaration that the plaintiff was 
possessed of the note as of his own property, 
or that it came to the possession of the defend^ 
ant, would be fatal on general demurrer, but 
is probably cured by verdict. But the intro- 
duction of such a receipt as is mentioned above, 
disproves the plaintiff's title to the note, and 
establishes the interest to be in another, and 
consequently precluded a recovery. 

The opinion of the supreme court was deliv- 
ered by Dickinson, J., and the case was very 
elaborately discussed by counsel, as will be 
seen by reference to it. 



Case No. 1S,68L 

SEYIER V, WJdtlTE et al. 

[4 Am. Law T. 218.] 

Circuit Court, W. D. Virginia. 1871. 

Action on Decree — Sufpioiexoy of Dkcj^aua- 
TioN — Demukueu. 

[In an action on a decree, a general averment 
that the parties declared against were defend- 
ants to the suit by which the decree was ren- 
dered is equivalent to au averment that they 
duly became parties, either by service of pro- 
cess or by voluntary appearance; and hence 
the declaration is not in this particular vulner- 
able to a demurrer.] 

"Ambrose H. Sevier (trustee for Matilda 
.Tohnson), a citizen of Arkansas, plalntiflE, 
complains of Addison White, a citizen of Ala- 
bama, and Milton "White and Newton TVhite, 
citizens of Virginia, defendants of a plea of 
debt, that they render to the plaintiff the 
sum of $60,000, his debt, and $15,999.99 for 
his damages, and $60 costs, with interest, 
&c.; for that, theretofore, to wit, on the 27th 
tlay of April, 1869, at a term of the circuit 
court of the county of Desha, in the state of 
Arkansas, &c., in chancery sitting, it was ad- 
judged, ordered and decreed by the said 
ooiirt, in a certain suit then therein depend- 
ing, wherein the said Ambrose H. Sevier, 
trustee for Matilda Johnson, was complain- 
ant, and Milton White, Addison White, and 
Newton K. White, and. a certain William 
Blydenburg and Mrs. Little, were defend- 
ants, that the said Ambrose H. Sevier, trus- 
tee for Matilda Johnson, recover of and from 
the said Milton White, Addison White and 
Newton White (alias Newton K. White) the 
sum of $60,000 debt and $15,999.99 damages 
with interest; and the said plaiutifC in fact 
saith that the said decree still remains in 
full force, &c., not in any wise reversed, &e., 
and that the said sums of money, &c., still 
remain and are due, &c., to him, the said 
plaintiff, whereby an action hath accrued, 



&e., to demand and have, &c., the sum of 
money above demanded being the debt, dam- 
ages, interest, costs and charges aforesaid, 
so in form aforesaid recovered, to "wit, by 
the decree aforesaid in the court aforesaid; 
nevertheless, the said defendants, althoiigh 
often requested, have not paid, &e., &c., &c. 
B. R. Johnston and Johnston & Trigg, P. J." 

To the above declai-ation the following de- 
murrer was filed: "1st. The defendants de- 
mur to the plaintiff's declaration, and say 
that it is insuflScient in law; wherefore they 
pray judgment, &e. 2d. And the defendants 
for plea say that there is no such record and 
decree as alleged in the declaration on which 
the plaintiff's action is founded, and this they 
are ready to verify. 3d. And the defendants 
for further plea say that they were non-resi- 
dents of the state of Arkansas at the time 
of the institution and during the pendency 
of said proceedings in the circuit court of 
Desha county, Arkansas, in chancerj-, and 
at the time of the rendition of the alleged 
decree sued on, but were and are citizens 
and residents of other states, &c., that they 
or either of them were not served with pro- 
cess in said suit by any personal service, or 
had any actual notice, nor did they or either 
of them appear in said suit in person or by 
attorney; but said decree sued on was taken 
and rendered against them by default; and 
said decree is therefore of no force or effect 
against them in this suit in this court to 
charge them with said supposed debt in the 
declaration demanded, and this they are 
ready to verify. 4th. And the defendants 
for further plea say that the said circuit 
court of the county of Desha, in the state of 
Arkansas, in chancery sitting, had no juris- 
diction to render the decree alleged against 
the defendants under the pleadings and 
proceedings in said suit, in said court, as 
appears by said record when produced; and 
so the defendants say that said supposed de- 
cree sued on has no force or effect against 
them in this suit in this court to charge 
them with said supposed debt, and this they 
are ready to verify by the record, where- 
fore, &c. 5th. And the defendants for fur- 
ther plea say the said proceedings and de- 
cree in the circuit court of Desha county, 
Arkansas, in chancery, against the defend- 
ants for the recovery of said debt sued on, 
are, upon the face of said proceeding and 
decree, contrary to reason and natural jus- 
tice, and therefore said decree is a nullity 
and has no force or effect to charge the de- 
fendants in this siiit in this court with the 
debt in the declaration demanded, and this 
they are ready to verify; wherefore, tfcc. 
Campbells & Sheffy, for defendants." 

BY THE COURT. This day came the par- 
ties, by their attorneys, and the defendants 
demurred to plaintiff''s declaration, and issue 
was joined thereon; and the matters of law 
arising thereon being argued, it seems to the 
court that the law is for the plaintiff, and for 
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tlie following reasons the demurrer is over- 
ruled: "Which special demurrer to declara- 
tion was overruled by the court, on the 
ground that the general averment of the dec- 
laration that the persons declared against 
were defendants to the suit in which the de- 
cree was rendered in the state of Arkansas 
is equivalent to the allegation that they were 
duly parties to said suit either by the service 
of process upon them or by their voluntary 
appearance and pleading in said suit; so that 
said general averment may be traversed by 
plea that the defendants to this action were 
not bound or affected by said decree in the 
circuit court of Desha coimty, in Arkansas, 
because not served with any process, or 
bound by any appearance or pleading in said 
suit;" and thereupon the plaintiff asked and 
obtained leave to file an additional count to 
this declai-ation, which is done, and the de- 
fendants take time to plead to the same, and 
this cause is continued. 



Case Wo. 13,683. 

SEWALL V. HULL OF A NEW SHIP. 

[1 Ware, 565.] i 

District Coiurt. D. Maine. Sept Term, 1855. 

Maritime Liexs — Undeu State Statute — 
Mateijials— Appropuiatios. 

To entitle a person to a lien on a vessel, un- 
der Rev. St, Sie. c. 125, § 35, there must be an 
appropriation, express or implied, of the labor 
or materials at the time of the contract, or if 
not, at least at the time of the execution of the 
contract by the delivery of the materials^ to 
the particular vessel against which the lien is 
claimed. 

[Cited in The Young Sam, Case No. 18,186; 
The James H. Prentice, 36 Fed. 781.] 

[Cited in Rogers v. Currier, 13 Gray, 134; 
Barstow v. Robinson, 2 Allen, 606.] 

This was a libel by a material man for 
the price of materials furnished for, and 
used in the construction of a new ship. 

Mr. Merrill, for libeilant 
Mr. Shepley, for claimant. 

WARE, District Judge. The materials 
were furnished in this case, as is alleged in 
the libel, as well on the credit of the ship 
as on the personal credit of the builders, 
Harriman & Co., to the amount of ?1,112.49, 
according to a schedule annexed. The ac- 
count being unpaid, and the builders, before 
the completion of the ship having stopped 
payment, she was arrested, and the libel hav- 
ing been filed within four days after she 
was launched, the libeilant claims a lien 
on her under the Revised Statutes of Maine. 
The answer of Franklin Clarke, claiming to 
be the sole owner under a mortgage now 
foreclosed, denies that the materials were 
furnished on the credit of the ship, but alleges 
that they were sold in the ordinary course 
of trade on the personal credit of the build- 
ers only; that as to the larger part of the 
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claim, it was settled and paid by Harriman 
& Co., on the 12th of January, by their ne- 
gotiable note for the amount then due. There 
are other exceptions to the residue of the 
claim; but before coming to them, it is 
necessary to dispose of an objection that 
goes to the whole claim set up in the libel. 
It is denied fhat the materials were furnish- 
ed on the credit of the vessel, or that any 
lien upon it for security was contemplated 
by the parties, but that they were purchased 
in the usual course of trade on the personal 
credit of the builders, without any reference 
to the use to which they might be applied; 
and therefore, though actually used in the 
construction of the ship, that the vendor 
has no more claim to a lien upon it than 
the vendor of any other merchandise, sold 
in the common course of trade, has for ma- 
terials which may happen to be used in the 
building of a vessel. 

The facts not controverted are, that when 
the contract was made for the lumber it was 
known to the libeilant that Harriman & Co. 
were engaged in building this vessel; that 
the lumber was such as is ordinarily used 
in vessels, and that he had good- reason for 
believing that it was intended to be used 
in this vessel. But there is no proof that 
any thing was said on the subject by either 
party. In what form the charges were en- 
tered on the books of the vendor, whether 
against the ship, or the builders personally, or 
against both, does not appear. Though no- 
tified to produce his books the libeilant has 
not done so, and the reasonable inference 
is, that if produced they would furnish no 
evidence that the vendor originally looked to 
the vessel as security. There is, then, no 
evidence that the articles named in the bill , 
of particulars were obtained by the purchas- 
ers in any other way than in the ordinary 
course of trade, or that the libeilant bar- 
gained for, or contemplated any other se- 
curity for payment, than in any other ease 
of trade; that is, the personal liability of 
the purchasers; and here it should be ob- 
served that they were at this time in, un- 
doubted credit. But it is conceded that the 
materials were actually used in buUding the 
vessel. 

On these facts the question is raised 
whether the statute gives the lien. If it 
does, the mere transfer will not defeat it. 
It is as valid in the hands of the assignee 
as in those of the original owner. And this 
question depends on the true construction of 
the statute. The material and operative 
words of the law are: "Any ship-carpenter, 
caulker, blacksmith, joiner, or other person, 
who shall perform labor or furnish materials 
for or on account of any vessel, building or 
standing on the stocks, or under repairs aft- 
er being launched, shall have a lien on such 
vessels for his wages or materials, until 
four days after such vessel is launched, or 
such repairs afterwards completed." Rev. St. 
c. 125, § 35. The lien is given in the most 
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comprehensive and liberal terms. Every per- 
son may stipulate for the credit of the ship 
in addition to the personal liability of the 
builders; and further, where labor has been 
performed or materials furnished for or on 
account of a vessel, the law gives the cred- 
itor a lien without any express stipulation 
for that purpose. All that seems to be re- 
quired is, that it should be understood be- 
tween the pai'ties that the labor or materials 
are engaged for that particular purpose, and 
the vessel becomes bound for the payment, 
by operation of law, provided proceedings 
are instituted to enforce the lien within four 
days after the vessel is launched or the re- 
pairs completed. But the words "for or on 
account of" naturally and necessarily imply 
that they are furnished for the use of a par- 
ticular and known vessel, and that this is 
one of the express or understood terms of 
the contract. For it cannot be pretended 
that when a person has performed labor un- 
der a general contract for service, or has 
sold materials in the ordinary course of 
trade, to a merchant or ship-builder, with- 
out reference to any particular vessel that 
is being built or under repair, that he has 
a lien under this law against any vessel to 
which the labor or materials may happen to 
be appropriated. There must be a reference 
or appropriation, either express or implied, 
to the thing against which the lien is claim- 
ed. It was so held by this court in the 
ease of The Calisto [Case No. 2,316], and 
the doctrine was affirmed in the same case 
on appeal. Read v. HiiU of a New Brig fid. 
11,609]. In the present case, though it was 
known to the vendor that Harriman & Co. 
were building this vessel, it does not ap- 
l)ear that any thing was said by either par- 
ty in reference to it. Nor does it appear 
that the vendor charged the materials to the 
vessel, as he naturally would and should 
have done if he intended to rely on a lien, 
but 'the inference is that he did not. There 
is no proof that at any time before Harri- 
man & Co. suspended payment the libellant 
ever looked to the ship as security. On the 
contrary, on the settlement, on the 12th of 
January, when a negotiable note was given 
for the amount then due, nothing was said 
by either party of a lien on the vessel; 
though a note intended to be negotiated was 
taken, which, by the law of this state, un- 
explained, amounted to payment and satis- 
faction of the account. Taking all the evi- 
dence together, it appears to me to have 
been a sale in the ordinary course of busi- 
ness, and that there was no such appropria- 
tion of the materials to any particular pux*- 
pose, that they can properly be said, in the 
language of the law, to have been furnished 
for or on account of this ship, but that the 
vendor looked for payment only to the per- 
sonal responsibility of the purchasers. This 
view of the evidence applies as well to the ma. 
terials sold after the settlement on the 12th of 
January, as to those sold before. 



On the whole, if the view I have of the 
law be correct, in order to maintain the lien, 
there must be an appropriation of the mate- 
rials, express or implied, at the time of the 
contract, or if not then, at least at the time 
of the delivery of them and the execution 
of the contract, to the particular Tesstl 
against which the lien is claimed. As this 
is not shown to have been done in the pres- 
ent case^ the libel must be dismissed witli 
costs. 
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SEWELL et al. v. NINE BALES OF COT- 
TON. 

[21 Leg. Int. 244; i 5 Phila. 508.] 

District Court, D, Pennsylvania. 1864. 

DrSTRIBUTIOX OF SALVAGE. 

[1. In all ordinary cases the fixed rule is to 
give to the owners of the salving vessel one- 
third of the entire salvage decree.] 

[2. The distribution of salvage among officers 
and seamen in proportion to wages would fur- 
nish a just and uniform rule for all oi-dinary 
cases. The rule is accordingly applied in this 
case.] 

[This was a libel by Charles Sewell and 
others against nine bales of cotton, to recov- 
er salvage compensation. The case was re- 
ferred to Thomas Hart, Jr., Esq., as commis- 
sioner, to report upon the question of the 
distribution of the salvage award. The i*e- 
poi't filed by him was as follows:] 

Neither the courts of this country, nor of 
England, seem to have laid down any bind- 
ing rules governing distribution in cases of 
salvage, and indeed from an examination of 
the authorities on the siibject, and a com- 
parison of their tables of distribution, it is 
difficult to discover much reason therein, or 
to arrive at any uniform method of comput- 
ing the shares of all the parties entitled. 
There appears to be no uncertainty, how- 
ever, in this country, as fai* as regards the 
share to which the owners of the vessel arfr 
entitled. In the leading cases of The Blai- 
reau, 2 Cranch [6 U. S.] 240, and particular- 
ly The Henry Bwbank [Case No. 6,376], the 
principle of the owner's interest in salvage 
was considered at length and forcibly sus- 
tained. The cases were ordinary in their 
circumstances, without any special risk and 
consequent merit in the vessel. One-third 
of the salvage was awarded to the owners 
in both cases. The same measure has been 
adopted in nearly all the American courts 
and seems to have become a fixed rule in 
ordinary cases. See Bond v. The Cora [Id. 
1,621]; The Boston [Id. 1,673]; Evans v. The 
Charles [Id. 4,556]. In but one or two in- 
stances, has this amount been exceeded, and 



1 [Reprinted from 21 Log. Int. 244, by per- 
mission.] 
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then for special reason. The commissioner 
thinks one-third an ample compensation to 
the owners in this case and awards them 
that share. 

Concerning the distribution of the remain- 
ing two-thirds there is more difficulty. Some 
of the authorities say that the matter rests 
in the discretion of the court and that the 
manner of distribution is to be governed by 
the peculiar circumstances of each case, 
Flaud. Mar. Law, 429; The Albion, 3 Hagg. 
A dm. 256. And upon this principle many, 
particularly the English cases, have made 
arbitrary apportionments into round sums 
and assigned them among the officers and 
crew, without much rule or reason applica- 
ble to other instances. The Nicolina, 2 W. 
Rob. Adm. 175; The Hope, 3 Hagg. Adm. 
423; The Deveron, 1 W. Hob. Adm. 180; 
The Columbine, 2 "W. Kob. Adm. 186; The 
Henry Ewbanlc [supra]. 

The foregoing cases were peculiar. Valu- 
able ships and cargoes were rescued, and 
great risk suffered therein by the salvors, 
who thereupon became entitled, according to 
the respective amounts and degrees of serv- 
ice performed by them. They cannot bear 
strongly upon the present case. No such 
special circumstances exist herein, « * *» 

The commissioner does not think that the 
services of the mate entitle him to any extra 
share or additional sum, in excess of his or- 
dinary allowance as in The Martha, 3 Hagg. 
Adm. 436; but is of the opinion that all 
were equally meritorious, and that a plan of 
disti'ibution must be sought or laid down, ap- 
plicable to cases of ordinary or universal 
merit. Many such are to be found in our 
own and the English books, but a careful 
compai'ison of the modes of apportionment 
therein, has not enabled the commissioner to 
discover any certain rule of computation laid 
down for future direction. Our own cases 
are much less satisfactory herein than those 
in England. The courts seem to have con- 
tented themselves with a subdivision of the 
remaining two-thirds into a certain number 
of shares and allotting them among the offi- 
cers and crew. Warder v. La Belle Creole 
[Case No. 17,165]; Concklin v. The Iffiirmony 
ad. 3,089]; Taylor v. The Cato [Id. 13,786]; 
Bond V, The Cora, supra; The Boston, supra; 
Lewis V, The Elizabeth and Jane [Case No. 8,- 
321.] But the number of the shares, and the 
proportions of their allotment, vaiy in al- 
most every case, and though a comparison 
thereof may approximate to some uniformity 
as respects the captain's part, it fails alto- 
gether in affording us any guide to calculate 
the shares of the inferior officers and men. 
So too, the court say in The Columbia, 3 
Hagg." Adm. 430: "We will not vary the sim- 
ple rule adopted in this country in the case 
of The "Waterloo, 2 Dod. 443. We shall fol- 
low that precedent and allot one-fourth to 
captain, and one-fourth to the officers and 
men." But an examination of the distiibu- 
tion in The Waterloo, shows that the captain 
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there, only received one-fourth of one-half, 
and that the remaining three-eighths was 
divided among the inferior officers and men. 
In The Martha, before cited, one-fourth was 
awai-ded to the captain. In The Caroline, 2 
W. Bob. Adm. 124, he was allowed one-third 
of the balance after deducting owner's share. 
In Warder v. La Belle Creole [supra], he ob- 
tained a little less, and in The Harmony a 
little more than one-third. In The Corn, oue- 
fourth was given to him, and in The Boston, 
one-half. No very satisfactory result is ob- 
tained from these cases, though they seem 
to indicate some fraction between one-third 
and one-fourth for the captain's share. If 
such or any other fixed proportion, however, 
be adopted for the shares of the captain and 
mates, and the remainder awarded to the 
men as a class, to be divided among them, 
it is evident that the share of each man will 
be altogether dependent, aside from other 
circumstances, upon the number of the crew 
aboard the particular vessel, instead of bear- 
ing some certain and more equitable relative 
proportion to the shares of the captain and 
mates, which would remain the same in all 
cases. Otherwise the officers of a large ship 
with many men, would take a very large 
amount of the whole, while the share of each 
seaman in the remainder, would almost be 
consumed by their very number. On the 
other hand, if the crew eonsisteid of only 
three or four men, their shai-es would too 
closely approximate the officers. The com- 
missioner thinks such a result Should not 
be allowed in either case. In the one the 
men would be over-rewarded, in the other, 
very inadequately. The services in each in- 
stance of the officers and men would be of 
nearly the same proportionate value, and 
their respective shares ought to bear the 
same relation to each other in both cases. 
How can we arrive at such a result? 

The officers and men of a ship, are valua- 
ble in their respective positions and line of 
duty, and the ordinary services they render 
at sea, are in their own particular stations. 
Now their wages represent the value of 
those services, and the relation of his wages 
to those 'of the others, the proportionate 
worth of each man's efEorts in the enterprise. 
It may be said, salvage is an extraordinary 
service, not dependent in its distribution up- 
on terms fixed for ordinary employment, but 
the power to reward peculiar merit in cer- 
tain cases, will, it is believed, surmount this 
objection, or at least not interfere with the 
application of such a rule in most cases. It 
is submitted then that a proportion derived 
from the pay and wages of the officers and 
men would furnish a just and uniform rule 
for distribution of salvage in this and all or- 
dinary cases. Each man's share will then 
bear the same fixed proportion to that of the 
captain or mate in all cases (at the same 
wages), and not vary in each particular ves- 
sel, according to the number of hands on 
board. This method of distribution is not 
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witliout authority, but may be ivell support- 
ed by the expression of the court in several 
English cases, and by some analogies in our 
own country. In The Columbia, before cit- 
ed, the court "allots the remaining- one-fouith 
to the officers and men in proportion to their 
wages, as specified in the muster roll." In The 
Earl Grey, 3 Hagg. Adm. 364: "Kemainder 
£.400, among the officers and crew in propor- 
tion to their respective weeldy wages; the mas- 
ter sharing pro rata exclusively of foO spe- 
cially allotted for his responsibility." See, also. 
The Hope, 3 Hagg. Adm. 423; The Britain, 
1 W. Rob. Adm. 45; and The Martha, 3 
Hagg. Adm. 436. Although in none of the 
above cases, except The Earl Grey, does the 
rule appear to have been applied to the cap- 
tain, nor to the mate in all of them, yet the 
commissioner thinks its principle even mox*e 
applicable to them, for the reason before 
stated, and in the difficulty of fixing their 
shares in any other manner, is much dis- 
posed to adopt and extend it. As in The 
Earl Grey, an additional sum may be award- 
ed to the captain for his responsibility, if the 
result of the proportion does not fully re- 
ward him. It is not known that the rule 
above has been adopted or used as a guide 
in any of our own cases. In the report of 
the leading case of The Blaireau [supra], 
there is a table of the wages of the salvor 
crew, which may have influenced the appor- 
tionment, though it is difficult to discover 
the plan upon which it proceeded. 

The distribution' of civil and military sal- 
vage among the men of public ships and of 
prize money furnishes strong analogies. In 
the following cases of civil salvage by king's 
ships, the money was directed to be distrib- 
uted among the officers and crew in the 
same manner as prize proceeds would have 
been distributable amongst them: The Wa- 
terloo, 2 Dod. 443; The Thetis, 3 Hagg. Adm. 
65; s. c, 2 Knapp, 409, 410; The Mary Ann, 
1 Hagg. Adm. 158. And by the late prize act 
of 1862 [12 Stat. 600] salvage (inter alia) is 
directed to be distributed and paid in the 
same manner as prize money. Now the same 
act changed the manner of distributing prize 
money and has adopted the same method of 
apportioning it (and consequently civil salvage 
by public ships, and military salvage) as is 
recommended and reported herein for distri- 
bution in the present case. See Act ITtli 
July, 1862 [12 Stat. 606]. "The residue shall 
be distributed and apportioned among all oth- 
ers, doing duty on board, and borne upon the 
books, according to their respective rates of 
pay in the sen-ice." 

The commissioner therefore reports a 
scheme of distribution among the officers 
and men of the bark Fanny of ?800 salvage 
awarded them, based upon the proportions 
which their respective weekly or monthly 
wages bear to each other, and directs the 
same to be paid to them in accordance with 
a table hereto annexed. 



The report of the commissioner was con- 
firmed by the court, and distribution decreed 
accordingly. 
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Case No. 1S,684. 

In re SEYMOUR. 

[1 Ben. 348; i Bankr. Reg. Supp. 7: IN. B. 
R. 29; 6 Int. Rev. Rec. 60.] 

District Court, S. D. New York. Aug., 1867. 

Habeas Corpus— Fkaudulext Debt— Pendency 
OF Baskuuptct Procbbdings— Discharge 
FROM Arrest uni>er State AurnouiTy. 

1. Where R., a merchant in New York, de- 
posited goods with S., a merchant in New Or- 
leans, for sale on commission, and S. sold them, 
but made no returns, and tliereupon II. com- 
menced a suit against R. in the superior court 
of the city of New York, aud obtained an order 
of arrest, under which S. was arrested, and. 
after trial and judgment against him, S. was 
held by the slieriff under an execution issued 
against his person on the judgment, and, hav- 
ing filed his petition in bankruptcy before the 
district court in Louisiana, now applied to this 
court and obtained a writ of habeas corpus, 
and also presented a petition praying that he 
might be discharged from imprisonment pend- 
ing the bankruptcy proceedings, and that all 
proceedings in the state court against him 
might be stayed, pending such proceedings, and 
the return to the writ and the answer to the 
petition showed the above facts: held, that, un- 
der the twenty-sixth section of the bankruptcy 
act [of 1867 (14 Stat. 529)] a bankrupt mav, 
notwithstanding the pendency of proceedings 
in bankruptcy by or against him, be held under 
arrest in a civil action, if it is founded on a 
debt or claim from which his discharge in bank- 
ruptcy would not release him. 

[Cited in brief in Hazleton v. Valentine, Caso 

No. 6,287.] 
[Cited in Gibson v. Gorman. 44 N. .T. Law 

328: Donald v. Kell, 111 Ind. 3, 11 N. E. 

783.J 

2. Under that act, no debt created by tiie de- 
falcation of a bankrupt, while acting in anv 
fiduciary capacity, will be discharged. 

[Followed in Re Kimball, Case No. 7,768: 

Cited in Re Smith, Id. 12,976; Fulton v. 

Hammond, 11 Fed. 294; Zeperink v. Card. 

Id. 29(>; Hennequin v. Clews, 111 U. S. 

680, 4 Sup. Ct. 578.] 
[Cited in Flanagan v. Pearson. 42 Tex. !• 

Lemcke v. Booth, 47 Mo. 387.] 

3. The debt contracted by S. was contracted 
by his defalcation while acting in a fiduciary 
capacity. 

4. It was, therefore, a debt whicli, under the 
thirty-third section of the act, would not be re- 
leased by his discharge in bankruptcy. 

5. The twenty-first section of the bankruptcy 
act does not apply to any suit brought to coi 
lect or enforce or satisfy any debt which would 
not be discharged by a discharge under the act. 

[Overruled in Re Rosenberg, Case No. 12,054. 
Disapproved in Re Ghirardelli, Id. 5,376.] 

6. The twenty-seventh rule of the general or- 
ders in bankruptcy applies only to the court in 
which the bankruptcy proceedings are pending, 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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and, therefore, does not apply to this court in 
this case. 

7. If S. was held by the state court in. viola- 
tion of any law of the United States, this court 
would have power to release hmi on habeas 
corpus, under the act of February yth, IbbT LI* 
Stat. 385]. 

This case came up on a writ of habeas 
corpus issiieci. on the petition of James W. 
Seymour, to the sheriff of the city and coun- 
ty of New York, in whose custody he was 
held. The sheriff returned to the writ, that 
he arrested Seymour and took him into cus- 
tody on the 3d of September, 1866, by virtue 
of an order of arrest issued by a justice of j 
the superior court of the city of New York, 
under the Code of Procedure of the state 
of New York, in a civil action in that court, 
wherein Constantine Rosswog was plaintifE 
and tlie petitioner was defendant; that Sey- 
mour remained in his custody under said 
order until the 22d of September, 1866, when 
he was discharged on bail; that, on the 3d 
of July, 1867, his bail surrendered him into 
the custody of said sheriff, in exoneration 
of themselves as his bail; that the sheriff, 
thereupon received and thereafter held and 
detained Seymour in his custody by virtue 
of such surrender; that, on the 20th of July, 
1867, an execution against the person of Sey- 
mour in said action was duly issued to said 
sheriff, and that the debt embraced in the 
judgment set forth in the execution was 
created by the fraud or embezzlement of 
Seymour or by his defalcation while acting 
in a fiduciary character. [That section de- 
clares as follows: "No debt created by the 
fraud or embezzlement of the bankrupt, or 
by his defalcation as a public officer, or 
while acting in any flduciaiT character, shall 
be discharged under the act, but the debt 
may be proved, and the dividend thereon 
shall be a payment on account of said 
debt"] 2 

In connection with the petition for this 
writ of habeas corpus, and the writ itself, 
and the return thereto, Seymour presented 
to this court a petition, praying for his dis- 
charge from imprisonment and arrest dur- 
ing the pendency of proceedings in bankrupt- 
cy which he had instituted, and that all pro- 
ceedings in the state court be stayed until 
the termination of said proceedings in bank- 
ruptcy. This petition showed that the suit 
in the superior court was commenced Au- 
gust 22d, 1866; that Seymour was held to 
bail, under an order of arrest in the suit, 
in the sum of five thousand dollars; that, 
on the 24th of June. 1867, he filed his vol- 
untary petition in bankruptcy, in the district 
court of the United States for the Eastern 
district of Louisiana, praying for his dis- 
charge under the bankruptcy act of March 
2<1, 1867; that, on the 20th of July, 1867, he 
was duly adjudicated a bankrupt by the 
court in Louisiana; and that the indebted- 



2 [From 1 N. B. E. 29.] 
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ness to Rosswog was included in the sched- 
ule to the petition in bankruptcy, and was 
provable under the act. Annexed to the pe- 
tition was a copy of the judgment roll in the 
suit in the superior court. By this it ap- 
peared, that the cause of action in the suit 
was, that, in 1860, Rosswog, a manufacturing 
jeweler inNew York, deposited with Seymour, 
then a wholesale jeweler in New Orleans, cer- 
tain manufactured jewelry worth three thou- 
sand nine hundred and seventy-one dollars 
and seventy-five cents, which was deposited 
with Seymour for sale on commission, the pro- 
ceeds to be remitted to Rosswogas soon as the 
goods should be sold, less five per cent, for 
cash, and, if the same should be sold on a 
credit, then Seymoiu- should remit to Ross- 
wog good business notes for the same, en- 
dorsed by Seymour; that Seymour received 
the goods for sale on those conditions, but 
had never rendered any account of them or 
paid for them; that Rosswog had demand- 
ed the goods from Seymour, and Seymour 
had refused to deliver them; that Seymour 
had sold many of the goods and received the 
price thereof, but failed and refused to pay 
over the same to Rosswog; and that Sey- 
mour had converted the goods, or the pro- 
ceeds thereof, to his own use. The com- 
plaint claimed damages in twelve thousand 
dollars. The answer of Seymour denied all 
the material allegations of the complaint, and 
denied his indebtedness in any sum what- 
ever. The case was tried before a- jury May 
10th, 1867, and a verdict was rendered for 
the plaintiff for five thousand two hundred 
and forty-two dollars and ninety cents, up- 
on which judgment was perfected in the sum 
of five thousand five himdred and ninety-t^vo 
'dollars and seventy-four cents, May 18th, 
1867. The answer of Rosswog to the peti- 
tion of Seymour showed that Rosswog had 
not proved his claim against Seymour in the 
bankruptcy proceedings, and claimed that 
the debt was created by Seymour while Sey- 
mour was acting in a fiduciary character to- 
ward Rosswog, and that no proceedings in 
bankruptcy affected the debt or the remedies 
of Rosswog therefor. It was claimed, on the 
part of Seymour, that the debt in question 
was not within the enumeration of debts in 
the thirty-third section of the bankruptcy 
act, which can not be discharged under the 
act. [The execution is issued from the said 
superior court, and recites that a judgment 
was rendered on the 18th day of May, 1867, 
in an action in said court, between said Ross- 
wog, plaintiff, and said Seymour, defendant, 
in favor of Rosswog against Seymour for 
§5,592.74, and that the said sum, with inter- 
est from May 8, 1867, is actually due there- 
on, and that an execution against the property 
of Seymour has been duly issued to the 
sheriff of the proper county, and returned 
unsatisfied. It then commands the sheriff to 
arrest Seymour and commit him to the jail 
of the county of the sheriff until he shall 
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pay the judgment or be discharged aecord- 
ing to Ia-\v.] s 

Thomas Dunphy, for Seymour. 
R. B. Roosevelt, G. F. Noyes, and J. F. 
Daly, for Rosswog and the sheriff. 

BLATCHFORD, Distj-ict Judge. The twen- 
ty-sixth section of the bankruptcy act pro- 
vides as follows: "No bankrupt shall be lia- 
ble to arrest during the pendency of the pro- 
ceedings in bankruptcy, in any'eivil action, 
unless the same is founded on some debtor 
claim from which his discharge in bankrupt- 
cy would not release him." The purport of 
this provision of the twenty-sixth section is, 
that no person shall be held under arrest, or 
suffer imprisonment, in any civil action, dur- 
ing the pendency of proceedings in bank- 
ruptcy by or against him, whether he is first 
put under arrest after the commencement of 
the proceedings, or is imprisoned at the time 
the proceedings are commenced, unless the 
action is founded on some debt or claim 
from which his discharge in bankruptcy 
would not release him; but that he may, 
notwithstanding the pendency of proceed- 
ings in bankruptcy by or against him, be 
held under arrest, and suffer imprisonment, 
in a civil action, if such action is founded on 
a debt or claim from which his discharge in 
bankruptcy would not release him. 

The question, therefore, arises, whether 
the debt due to Rosswog is one from which 
Seymour's discharge in bankruptcy would 
release him. In other words, is such debt, 
within the language of the thirty-third sec- 
tion of the act, a debt created by the fraud 
of Seymour, or by his defalcation while act- 
ing in a fiduciary character? According to 
well settled authority, such a debt was cre- 
ated by the defalcation of Seymour while 
acting in a fiduciary character. The depos- 
iting of the property with Seymour for sale 
on commission for Rosswog, established a 
fiduciary relation between them, and char- 
ged Seymour with the execution of a trust 
on behalf of Rosswog, under which it was 
his duty either to return the property to 
Rosswog or to remit to him its proceeds. 
His failure to do so was a defalcation by 
him while acting in such fiduciaiy capacity, 
and such defalcation created the debt to 
Rosswog. Such debt will, therefore, not be 
discharged by the discharge of Seymour in 
bankruptcy, and consequently suelLi debt is 
one for which, in a civil action founded on 
It, Seymour may be arrested and held under 
imprisonment during the pendency of pro- 
ceedings in bankruptcy. 

The case of Chapman v. Forsyth, 2 How. 
t43 U. S.] 202, only decides that a balance 
due from a factor to his principal, for goods 
of the principal's sold by the factor, is not a 
fiduciary debt within the meaning of the 
bankruptcy act of 1841 [5 Stat. 440]. The 

s [From 1 N. B. K. 20.] 
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act of 1841 excluded from its benefits "all 
pert-.ons owing debts created in consequence 
of a defalcation as a public ofBcer, or as ex- 
ecutor, administrator, guai-dian or trustee, 
or while acting in any other fiduciary capaci- 
ty." The supreme court held, in Chapman 
V. Forsyth, that a discharge under the act of 
1841 did not release the bankrupt from any 
such debts, and that no debt fell within the 
description of a debt created by a defalca- 
tion "while acting in any other fiduciary ca- 
pacity," unless it was a debt created by a 
defalcation while acting in a capacity of the 
same class and character as the capacity of 
executor, administrator, guardian and trus- 
tee. The court held, that the language of 
the act of 1841 was not broad enough to in- 
clude every fiduciary capacity, but was lim- 
ited to fiduciai-y capacities of a specified 
standard or character. That was clearly so, 
under that act. But, in the act of 1867, the 
language seems to have been intentionally 
made so broad as to extend to a debt created 
by a defalcation of the bankrupt while act- 
ing in any fiduciary capacity, and not to be 
limited to any special fiduciary capacity. 
Therefore, under the act of 1867, no debt 
created by the defalcation of a bankrupt 
while acting in any fiduciary capacity will 
be discharged, and a bankrupt can be impris- 
oned, during the pendency of proceedings in 
bankruptcy by or against him, in a civil ac- 
tion founded on any such debt. 

The tn'enty-first section of the bankruptcy 
act does not apply to the present case. As 
Rosswog has not proved his debt in the 
bankruptcy proceedings by Seymour, he is 
not within the inhibitions imposed by that 
section on a creditor who proves his debt or 
claim. There is another provision of the 
twenty-fii-st section, which is as follows: 
"No creditor whose debt is provable under 
this act shall be allowed to prosecute to final 
judgment any suit at law or in equity there- 
for against the bankrupt, until the question 
of the debtor's discharge shall ha.ve been de- 
termined, and any such suit or proceeding 
shall, upon the application of the bankrupt, 
be stayed, to await the determination of the 
court in bankruptcy on the question of the 
discharge; provided there be no unreason- 
able delay on the part of the bankrupt in 
endeavoring to obtain his discharge, and pro- 
vided, also, that if the amount due the cred- 
itor is in dispute, the suit, by leave of the 
court in bankruptcy, may proceed to judg- 
ment for the purpose of ascertaining the 
amount due, which amount maj' be proved 
in bankruptcy, but execution shall be stayed 
as aforesaid." This provision cannot be re- 
garded as applying to any suit or proceed- 
ings brought to collect or enforce or satisfy 
any debt which would not be discharged by 
a discharge gi-anted under the act.* There 



4 In the Case of Rosenberg [Case No. 12,054], 
decided m November, 1868, Judge Blatchford 
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can be no reason for staying any suit or pro- 
ceedings to collect or enforce or satisfy a 
debt, until tbe question of the debtor's dis- 
<;Large shall have been determined by the 
-court, if the discharge, when granted, will 
not discharge the debt. The statute ought 
not to be interpreted as extending to the 
staying of any suit or proceedings to collect 
or enforce or satisfy a debt which cannot 
be discharged, if any other interpretation is 
consistent with the language. If the reason 
for the stay ceases, the presumption is that 
the legislature did not intend that there 
should be a stay. No greater scope can be 
given to the suits and proceedings and debts 
named in the provision, than is given to the 
<lischarge by the act, and, as the act does 
not extend the efEect of a discharge to the 
releasing of a debt created by the defalca- 
«> tion of the bankrupt while acting in a fidu- 
<iiary character, this provision of the twenty- 
first section cannot be regarded as referring 
to the staying of any suit or proceedings to 
collect or enforce or satisfy such a debt. 

It was urged, that the twenty-seventh rule 
■of the "General Orders in Bankruptcy," pro- 
vided for the release of Seymour, although 
the act might not in terms apply to the 
■case. That rule provides as follows: "If 
the petitioner, during the pendency of the 
proceedings in bankruptcy, be arrested or 
imprisoned upon process in any civil action, 
the district court, upon his application, may 
issue a writ of habeas corpus to bring him 
before the court, to ascertain whether such 
process has been issued for the collection of 
■any claim provable in bankruptcy, and, if so 
provable, he shall be discharged; if not, he 
-shall be remanded to the custody in which 
he may lawfully be." Without deciding 
whether this rule can, in any ease, be con- 
■strued as extending the exemption from im- 
prisonment further than it is extended by 
the act itself, it is sufficient to say that the 
rule applies only to the court in which the 
proceedings in bankruptcy are pending. In 
the present case, the proceedings in bank- 
ruptcy are not pending in this court, and, 
therefore, the rule does not apply to this 
■court. 

If Seymour were restrained of his liberty 
under the process of a state court in viola- 
tion of any law of the United States, this 
<;ourt would, under the provisions of the act 
-of February 5th, 1867 (14 Stat. 385), have 
power to release him on habeas corpus. 
That act extends the power of this court to 
such a case. 

The result is, that Seymour must be re- 
manded to the custody of the sheriff, and 
the prayer of his petition must be denied. 



held that this view of the twenty-first section 
was erroneous, and that the effect of that sec- 
tion was, that proceedings in a suit against Hie 
hankinipt to recover a provable debt must be 
stayed, whether that debt would be discharged 
01- not by the discharge in bankruptcy. 
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Case Wo, 1S,685. 

SEYMOUR V. CHICAGO, B. & Q. E.Y. CO. 

[3 Biss. 43; 1 4 Am. Law T. Rep. U. S. 
Cts. 184.] 

Circuit Court, "N. D. Illinois. June, 1871. 

Carriers— IxJDRX to Passenger— Safety of De- 
pot Platform — Contributokt Negligesce. 

1. Railway companies who are carriers of 
passengers are required to use all the means 
reasonably in their power to prevent accident. 
To render them liable it is not necessary that 
they should be guilty of great negligence. It is 
enough if an accident be caused solely by any 
negligence on their part, however slight, if by 
the exercise of the strictest care or precaution, 
reasonably within their power, the injury would 
not have been sustained. 

[Cited in Alabama G. S. R. Co, v. Arnold, 84 
Ala. 159, 4 South. 365.] 

2. But a company, although guilty of negli- 
gence, will not be liable if the injury arose 
from the want of ordinary or proper care on 
the part of the plaintiEE at the time. 

3. So, where the accident was caused by the 
plaintiff's stepping on ice left on the platform 
in the depot, the company is not liable if the 
plaintiff, having seen pieces of ice, could, by 
reasonable care, have avoided stepping on one 
of them. 

4. It is the duty of a railroad company using 
a platform in a depot belonging to another com- 
pany to see that the platform used is safe and 
convenient for passengers to get in and out of 
the cars, regardless of any arrangement with 
such other company. Whether or not ice was 
placed on the platform by the company's agents 
makes no difference if the jury believe that it 
was dangerous to passengers going to or get- 
ting out of the cars— the cars being then open 
to receive pasengers. 

5. The agents of the company, by opening 
the doors of the cars, notified passengers to en> 
ter them, and, in fact, notified them that the 
platform was safe' and free from obstructions 
for those who had purchased tickets. 

6. The plaintiff was obliged to use ordinary 
care and prudence in descending the steps and 
landing on the platform, and if at any moment 
it would have appeared to a reasonably pru- 
dent person that there was risk of danger to 
herself in proceeding, then, if she did proceed, 
it was at her own peril, even though the de- 
fendant was guilty of negligence. 

[Cited' in Alabama G. S. R. Co. v. Arnold, 
84 Ala. 159, 4 South. 366.] 

7. But, if, on the other hand, taking all the 
circumstances of the situation together, there 
would not have appeared to a reasonably pru- 
dent person any danger in descending the steps 
and going on the platform, then she cannot be 
said to have been guilty of contributory negli- 
gence, though in fact injury followed what she 
did. 

8. The jury may taken into consideration the 
degree of light, the time of day, the fact that 
the plaintiff saw the pieces of ice, and the posi- 
tion she occupied when she first saw them. 

9. The jury can only give as damages com^ 
pensation for the injury, and cannot add any* 
thing by way of punishing the defendant. 

10. A married woman has the right to sue 
for personal injuries without joining her hus« 
band. 

This was an action by Maiy A. Seymour for 
damages for pei-sonal injuries caused by the 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



SEYMOUl^ (Case No. 12,685) 



[21 Fed. Cas. page 1114} 



alleged negligence of the defendant About 
ten o'clock in the forenoon of the 30th of Au- 
gust, 1870, the plaintiff purchased of the de- 
fendant a passenger ticket from Chicago to 
Galesburg, and proceeded to the defendant's 
train of cars. She had her haggage checked 
for Galesburg, and passed up the steps of one 
of the Pullman palace cars, intending to pay 
the extra fare for the right to tmvel in it. 
But she found tlie door of that car locked, and 
thereupon she passed across the platform of 
that car and into the car next to the palace 
ear, laid down her shawl and basket and re- 
traced her way to the door. Passing out upon 
the platform of that ear she proceeded to pass 
to the depot platform for the purpose of find- 
ing the person who had the care of the palace 
car, that she might take a seat in it. As she 
was about to step from the platform of the car 
to the platform of the depot, she noticed some 
pieces of ice on her right, near to tlie palace 
ear, and it seems there were other pieces of 
ice close to the steps of the car from which 
she was about to descend, and upon one of 
them she set her foot, slipped and fell, dis- 
locating her left ankle. The plaintiff, a mar- 
ried woman, had never been divorced from 
her husband, but during the last nine years 
had supported herself, and had not seen her 
husband in seven years. The Illinois Central 
Railroad Company were the owners of the 
depot where the accident occurred. The de- 
fendant insisted that the plaintiff was not com- 
petent to sue in her own name without join- 
ing her husband in the action, and that, upon 
plaintiff's own showing, she was not entitled 
to recover, because she saw some of the pieces 
of ice before she stepped off the car, and that, 
therefore, she could have avoided that upon 
which she put her foot. 

O. B. Sansum and Samuel W. Fuller, for 
plaintiff. 
Walker, Dexter & Smith, for defendant. 

DAVIS, Circuit .Justice (charging jury). 

Eailway companies who are carriei'S of pas- 
sengers are required to use all the means 
reasonably in their power to prevent accident. 
It is not necessary to charge them with ha- 
bility that they be guilty of great negligence. 
It is enough if the accident was caused solely 
by any negligence on their part, however 
slight, if by the exercise of the strictest care 
or precaution, reasonably within their power, 
the injury would not have been sustained. 
But the company w^ill not be liable, although 
guilty of negligence, if the injiuy arose from 
the want of ordinary or proper care on the 
part of the plaintiff at the time of its commis- 
sion, so that in this case the company would 
not be liable, although the accident would not 
have happened if the ice had not been left on 
the platform, or if the plaintiff, having seen 
that there were pieces of ice on the platform, 
could, by reasonable care, have avoided step- 
ping on one of them. And it is for you to say 



whether this accident occurred to Mrs. Sey- 
mour in consequence of want of reasonable 
care on her part, or whether, as she says, it 
was entu'ely the company's own negligence 
that produced it. 

It was the duty of the defendant to see that 
the platform used by it was safe and con- 
venient for passengers to get in and out of 
the ears, regardless of any arrangement with 
the Illinois Central Hailroad Company, who 
owned the building. And whether the ice was 
placed on the platform by the agents of the 
1 company or not makes no difference in this 
case, if tlie jmy believe it was dangerous to 
passengers going to or getting out of the cars, 
and the cars were open to receive passengers. 
As soon as the cars were opened to receive 
passengers it was the dutj' of the employes 
I of the company to have seen the ice and to 
have removed it. The agents of the company, 
by opening the doors of the cars, invited pas- 
sengei-s to enter them, and, in fact, notified 
them that the platform was safe and free from 
obstructions for those who had purchased tick- 
ets to enter the cars. 

But the main question in this case relates 
to the fault. Whether the plaintiff was in 
fault, the court does not instruct you as a 
matter of law upon the evidence that the plain- 
tiff was or was not guilty of contributory 
negligence, but leaves the fact to be found by 
you under the rules of law stated by the court. 

Mrs. Seymour was obliged to use ordinary 
care and prudence in descending the steps and 
landing on the platform, and if at any mo- 
ment it would have appeared to a reasonably 
pradent person tliat there was lisk of danger 
to herself in proceeding, then if she did pro- 
ceed it was at her own peril, even though the 
defendant was guilty of negligence. 

But if, on the other hand, taking all the cir- 
cumstances of the situation together, there 
would not have appeared to a reasonably pni- 
dent person any danger in descending the steps 
and going on the platform, then she cannot bo 
said to have been guilty of contributory negli- 
gence though in fact injury followed what she 
did. 

In deciding these points the jury will take 
into consideration the degree of light on the 
steps and platform, the time of day, the fact 
that she saw pieces of ice and a wet spot on 
the platform, and tlie position she occupied 
when she first saw them. 

If the jury should find from the evidence 
that the plaintiff's conduct contributed to the 
accident, they will find for the defendant. 

If. on the contrary, they shall find that she 
was not negligent and the defendant was, 
then they will proceed to the question of dam- 
ages. And on this point they are instructed 
they must give no more than will compensate 
the plaintiff for the injuiy, and cannot add 
anything by way of pimishing the defendant. 

In estimating the extent of this compensa- 
tion they can take into consideration the loss 
of time sustained, the expenses attending the 
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cure of tlie injury, tlie length of time likely 
to occur before a pei-manent cure is effected, 
and the pain and suffering undergone by the 
plahitiff. 

The jury are instructed that under the evi- 
dence in this case the plaintiff has the right 
to sue without joining her husband. 

The jury found a verdict for §2,500 damages 
for plaintiff. 

NOTE. If a railroad company allows the 
trains of another company to run over its track, 
as to passengers on its own trains it is respon- 
sible in the same manner as if all the trains 
belonged to itself. Barron v. Illinois Cent. R. 
Co. [Case No. 1,053], and cases there cited. 

It is no defense to an . action for injuries 
caused by the negligence of a defendant rail- 
road company, that the negligence of a third 
pariy contributed to the injuries. "Webster v. 
Hudson River R. Co., 38 N. Y. 260. 

To maintain an action for negligence, there 
must be fault on the part of the defendant, 
and no want of ordinary care on the part of 
the plaintiff. In proportion to the negligence 
of one party, should be measured the degree 
of care required of the other. Where there are 
faults on both sides, the plaintiff may, in some 
eases, recover, as where it appears that his neg- 
ligence is comparatively slight, and that of 
the defendant gross. Galena & O. TJ. R. Co. 
v. Jacobs, 20 111. 478; Chicago, B. & Q. R. Co. 
V. Dewey, 26 III. 255; Same v. Hazard, Id. 373; 
Chicago & A. R. Co. v. Pondrom, 51 111. 333; 
Chicago & N. W. R. Co. v. Harris, 54 111. 528. 

As to carrier's liability for negligence where 
both parties are in fault, see 2 Redf. R. R. 3iO. 

The doctrine in relation to the mutual negli- 
gence of parties in causing an injury, as affect- 
ing the right of parties to recover therefor, is 
applicable to passengers carried upon railroads. 
Galena & C. U. R. Co. 'v. Fay, 16 III. 558; 
Same v. Yarwood, 15 111. 46S; Same v. Same, 
17 111. 509; Chicago & R. I. R. Co. v. Still, 19 
111. 500. 

For a discussion of the doctrine of contribu- 
tory negligence, consult the following cases in 
New Yorl# court of appeals: "Wilds v. Hudson 
River R. Co., 24 N. Y. 430; s. c, 29 N. Y. 315; 
Brown v. New York Cent. & H. R. R. Co., 34 
N". Y. 4M: Chapman v. New Haven R. Co., 19 
N. Y. 341; Gonzales v. New York & H. R. 
Co., 38 N. Y. 440; Grippen v. New York Cent. 
& H. R. R. Co., 40 N. Y. 34; Nicholson v. Erie 
Ry. Co., 41 N. Y. 525; Owen v. Hudson River 
R. Co., 35 N. Y. 516; Ernst v. Hudson Rivei 
R. Co., Id. 9; s. c, 39 N. Y. 61. 



Case No. 12,686. 

SEYMOUR et al. v. GREGORY et al. 

[10 Biss. 13.] 1 

Circuit Court, N. D. Illinois. Oct, 1867. 

Appeals — Supersedeas Bond — Pebfokitaxce op 
Condition— Rem ittituk—Chasgi NO Judg- 
ment — Release op Sureties. 

The condition of a supersedeas bond was that 
the defendant (plaintiff in error) should prose- 
cute its writ of error to effect, and answer all 
damages and costs if it failed to make good its 
plea. The judgment in the court below was 
for $119,061.46,— $107,353.44 being on a general 
verdict of the jury, and $11,708 being on a spe- 
cial verdict. The supreme court reversed the 
judgment and remanded the cause, ordering 
the special verdict to be set aside. The su- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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preme court also ordered that, if the plaintiffs 
would file a remittitur of the amount of the 
special verdict in the circuit court, and a certi- 
fied copy thereof in the supreme court, the judg- 
ment of reversal would be set aside, and a 
judgment of affirmance entered in its stead. 
This was accordingly done. In a suit against 
the sureties on the supersedeas bond, held, that 
the condition of the bond had been complied 
with, and that the sureties were released from 
all liability. 

On July 19, 1873, judgment was recovered 
by the plaintiffs in this action against the Phil- 
lips & Colby Construction Company, in the cir- 
cuit court of the Northern district of Illinois 
for $119,061.46 damages, and $130.92 costs. 
The case was tried by a jurj'', who found a 
general verdict of $107,353.44, and a special 
verdict, for extra cost of certain work, of $11,- 
708, which the jury said should be added to 
the general verdict; and the court rendered 
judgment both on the general and special ver- 
dicts for the entire amount. [Case imreport- 
ed.] On July 28, 1873, the Phillips & Colby 
Gonsti'uction Company sued out a writ of er- 
ror to the supreme court of the United States, 
and executed a supersedeas bond, whereby the 
present defendants became sureties that the 
Phillips & Colby Construction Company "shall 
prosecute its said writ of eiTor to effect, and 
answer all damages and costs if it shall fail 
to make good its plea." The supreme court, 
on December 13, "1875, reversed the plaintiffs' 
judgment with costs, and declared that the 
cause "is hereby remanded to the said circuit 
court, with directions to set aside the special 
verdict of the jury for $11,708. and to enter a 
judgment on the general verdict for $107,- 
353.44, with interest from the 19th day of July, 
1873, until paid, at the same rate per annum 
that similar judgments bear in the courts of 
the state of Illinois." [91 U. S. 646.] On the 
same day the supreme court also declared: 
"And it is fuilher ordered that, if the defend- 
ants in error shall, within a reasonable time, 
during the present term of this court, file in 
the circuit court a remittitur of so much of 
the judgment of that court in their favor as 
is based on the special verdict, and produce 
here a certified copy of the remittitur, then 
the judgment of reversal here rendered will 
be set aside, and a judgment of affirmance 
entered in its stead; the defendants in error 
to pay costs in this court." On January 5, 
1876, the plaintiffs, without notice to, and 
knowledge or consent of, the defendants, 
filed in the circuit court of the Northern dis- 
trict of Illinois their remittitur, which stat- 
ed that they did thereby "remit from the 
judgment heretofore entered in this cause 
the sum of $11,708, and interest from the 
date of the entry of said judgment, * * * 
and they pray the court here to reduce the 
said judgment to the sum of $107,353.44, 
* * * and that said reduction may be 
made now as of and for the day of the date 
of the entry of such judgment" The cir- 
cuit court, upon filing of this remittitur, 
granted the plaintiffs' request, and "ordered 
that leave be, and the same is hereby, given 
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to the said plaintiffs to remit tlie said sum 
of §11,708, * * * tbat the judgment here- 
in be reduced to the sum of $107,353.44, 
* * * and that such reduction be made 
now as of the date of the entry gf said judg- 
ment." 

This order of the circuit court was then 
certified to the supreme court, which, on 
January 11, 1876, entered upon its record the 
following order in the writ of error: "This 
case came on to be heai*d on the transcript 
of the record from the circuit court of the 
United States for the Northern district of 
Illinois, and was argued by counsel. On 
consideration whereof, it appearing to this 
court that the judgment of the said circuit 
court is for a larger sum than should have 
been entered, and the said defendants in er- 
ror having filed here, in open court, a certi- 
fied copy of a remittitur in the following 
words, namely [quoting it], and also a certi- 
fied order of said circuit court, entered there- 
on, as follows, namely [quoting it], whereup- 
on it is considered, ordered, and adjudged by 
this court that the judgment of the said cir- 
cuit court in this ease be, and the same is 
hereby, affirmed, deducting from the said 
judgment of said circuit court the amount so 
remitted as aforesaid, with interest until 
paid, at the same rate per annum that simi- 
lar judgments bear in the courts of the state 
of Illinois, the defendants in error to pay 
costs in this court, and that the said de- 
fendants recover against the said plaintiffs, 
ilark T. Seymour et al,, $20 for its costs 
lierein expended, and have execution there- 
of." The plaintiffs paid the clerk's costs in 
the supreme court on the writ of error, and 
the defendant company had execution for 
the attorneys' costs against the plaintiffs. 
The plaintiffs [Mark T. Seymour and oth- 
ers], on February 25, 1876, brought this ac- 
tion to recover from the defendants [Charles 
A. Gregory and others], as sureties in the 
supersedeas bond, the amount of the re- 
duced judgment, being the residue of the or- 
iginal judgment of July 19, 1873, after it had 
been diminished by the remittitur filed Janu- 
ary 5, 1876. The defendants pleaded in 
abatement to the jurisdiction of the court, 
but the plea was overruled, and is reported 
in [Case No. 12,689]. 

Sleeper & Whiton, for plaintiffs. 
Edwin H. Abbot and L. S. Dixon, for de- 
fendants. 

DRUMMOND, Circuit Judge (charging 
jui*jO- 1'he breach on the bond alleged in 
the declaration is that the company did not 
prosecute its writ of error to effect, and had 
not answered to the obligees all or any part 
of the damages and costs, by reason of the 
failure to make good its plea. And the dec- 
laration then sets forth the affirmance of the 
judgment by the supreme court on the 11th 
of January, 1876, the remanding of the 
cause, the issue of an execution from the cir- 
cuit court against the company, the return 



of nulla bona, and avers that the company 
has no propei*ty in Illinois subject to execu- 
tion, and that no part of the judgment has 
been paid. On the facts of the case, which 
are all either in writing or of record, and 
about which there seems to be no contro- 
versy, the questions are, whether the plain- 
tiffs have established (1) that the company 
failed to prosecute its writ of error to ef- 
fect; or (2) that the company failed to make 
good its plea. 

It is not seriously insisted, as I under- 
stand, by the plaintiffs' counsel, that the 
company did not prosecute its writ of error 
to effect, but it is claimed that it failed to 
make good its plea. The writ of error was 
regularly sued out and prosecuted, the rec- 
ord filed in due time, errors assigned, and 
everything done, in the pi-osecution of the 
writ by the company, which the law or the 
rules of the court required; and the result 
proved that the writ of error had been ef- 
fectual, because the judgment on which the 
writ of error was sued out did not stand. 

The answer to the other question depends 
on what was meant by its plea and was its 
plea made good? The bond recites that the 
company had prosecuted a writ of error to 
reverse the judgment. The writ declares 
that it is issued because, in the proceedings 
and record, and in the rendition of the judg- 
ment, a manifest error had happened; and 
declares further that the record is to be 
taken to the supreme court to be inspected, 
and that the court "inay cause further to be 
done therein to correct that error which of 
right and according to law and custom of 
the United States should be done." The 
plea is that manifest error had occurred in 
the record and judgment. The supreme 
court found that was true, and reversed the 
judgment, but promised, if the defendants 
in eiTor would perform certain acts and fur- 
nish evidence of the same to the supreme 
court, it would affirm the judgment; and 
when the remittitur was made and proved 
to the supreme court that court did affirm 
the judgment. But what judgment? Not 
the original judgment on which the writ of 
error issued, but one purged of error, as 
found by the supreme court 

The question then is, whether within the 
meaning of the condition in the bond, as 
against the sureties, the company had failed 
to make its plea good, because, under the 
power conferred on the supreme court, it 
had directed the judgment of this court to 
be changed, and then affirmed it as changed. 
I think not. It seems to me that, under the 
facts of the case, the company did prosecute 
the writ of error to effect, and did make its 
plea good, and, as at present advised, I so In- 
struct the jury. 

Verdict and judgment for defendants. 

NOTE. A motion for new trial was denied by 
the court, and plaintiffs carried the case by writ 
of error to the supreme court of the United 
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States, in which, subsequently, the judgment of 
the court below was affirmed by consent, [^ase 
unreported.] 
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Case Wo. IS, 687- 

SEYMOUR et al. t. MARSH et al. 

[6 Fish. Pat. Cas. 115; i 2 0. G. 675; 9 

PhUa. 380; 29 Leg. Int. 357; 4 

Leg. Gaz. 346.] 

Circuit "Court, B. D. Pennsylvania. Oct. 25, 
1872. 

Patents— Reissue— KovELTT— Experiments- 
Harvesters. 

1. The rule for determining tlie validity of a 
reissued patent restricts the inquiry to a com- 
parison of the terms and import of the origi- 
nal and reissued letters, and a consideration of 
the patent office drawings and model. If, from 
these, it results that the invention claimed in 
the reissue is substantially described or indi- 
cated in the original specification, drawing, or 
model, the very case for which the act of con- 
gress was intended to provide is shown to ex- 
ist, and any diange in the description or claims, 
which is necessary to effectuate the invention, 
is within its sanction. 

2. Under the rule laid down by the supreme 
court, in Seymour v. Osborn [11 Wall. (78 
U. S.) 516], if the inventions claimed in the re- 
issue were suggested or substantially indicat- 
ed in the original soecification, it is clear that 
the specification of the reissue may be amended 
so as to fully describe them, and the claims en- 
larged so as distinctly to embrace them. 

3. It is no objection to the validity of reissues 
that their claims are broader than those of the 
original patents. 

4. The allegation of want of novelty can not 
avail the jdefendants unless it reaches back to 
the date of the original patent, and is founded 
upon proof that the invention then indicated 
was not novel. It certainly can not be in- 
voked against the authority of the commission- 
er to allow an amended specification, and to 
grant a reissued patent upon it. And upon this 
groiind alone can a reissue be adjudged to be 
ultra vires. 

5. If a machine, taken as a whole, in its con- 
struction and operation, is an advance upon 
the state of the art to which it appertains, fur- 
nishing a better method of performing a use- 
ful function than was before available, it is 
not to be discarded as destitute of patentable 
merit. 

[Cited in Broadnax v. Central Stock Yard & 
Transit Co., 4 Fed. 216.] 

6. "When one witness testifies to a single ma- 
chine constructed by Hussey. in the fall of 18i8, 
having a quadrant-shaped platform, and there 
is other evidence, not however beyond the reach 
of criticism, tending to show that such a plat- 
form was attached to more than one machine, 
but there is no additional evidence that ma- 
chines thus constructed were actually used and 
were successfully operative: Eeld. that these 
machines must be treated as experiments, in 
nowise affecting the novelty of the complain- 
ant's invention. 

7. Reissued letters patent Nos. 72, 1,682, and 
1,683 held valid, and infringed by defendant's 
machines. 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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[These were two suits in eqmty, by William 
H. Seymour and Dayton 0. Morgan, against 
.Tames S. Marsh & Co., of Lewisberg, Pa., and 
Marsh, Grier & Co., of Williamsport, Pa., re- 
spectively, for the infringement of the Sey- 
mour patent and the Palmer and Williams pat- 
ent. The causes are numbered, respectively, 
33, June term, 1871, Western district of Penn- 
sylvania, and 30, April term, 1871, Eastern 
district of Pennsylvania, and are now before- 
the court on final hearing upon pleading and 
proofs.] 

Suits brought upon letters patent [No. 8,192] 
granted Aaron Palmer and S. G. Williams, 
July 1, 1851, for improvements in grain-har- 
vesters, reissued April 10, 1855, as No. 305— 
again reissued January 1, 1861, as reissues 4 
and 5; No. 5 being reissued^ May 31, 1864, as 
No. 1,682, and extended July 1, 1865, for seven 
years; also, upon letters patent granted Wil- 
liam H. Seymour, July 8, 1851, for "improve- 
ment in reaping-machines," reissued July 10, 

1860, in tlu-ee divisions, two of which were 
again reissued— No. 1,003 on May 3, 1864, as 
reissue No. 1,683, and No. 1,005 on May 7,^ 

1861, as reissue No. 72. No. 1,683 and No. 72 
were extended July 8, 1865, for seven years. 

The claim of the Palmer and Williams pat- 
ent. No. 1,682, is: "The combination of the 
cutting apparatus of a harvesting-machine, 
with a quadrant-shaped platform, arranged in 
the rear thereof, and a sweep-rake, operated 
by mechanism, in such manner that its teeth 
are- caused to sweep over the platform in 
curves, when acting on the grain, these parts 
being and operating substantially as set forth 
in the specification." 

Fig. 1, taken from the drawings of the Palm- 
er and Williams patent, represents the de- 
vices covered by the claim, and will be read- 
ily understood in connection therewith. 

The claim of the Seymour reissue, No. 1,683, 
is: "The combination, in a hai-vesting-ma- 
ehine, of the cutting apparatus with a quad- 
rant-shaped platform in the rear of the cut- 
ting appai-atus, a sweep-rake mechanism for 
operating the same, and devices for prevent- 
ing the rise of the rake-teeth when operating 
on the grain; these five members being and 
operating substantially as set forth." 

The claim of Seymour reissue. No. 72, is: 
"A quadrant-shaped platfoi-m, an-anged rela- 
tively to the cutting apparatus, substantially 
as described and for the purpose set forth." 

Fig. 2 represents the device claimed thus 
broadly in reissue 72, and in combination in 
reissue 1,683. 

Fig. 3 represents the device used by the 
defendants. It w&s patented to James S. 
Marsh, February 28, 1871. 

It has the quadrant-shaped platform A, over 
which an automatic revolving-rake, R, sweeps- 
from the cutter to the place of delivery. It 
also has directing grain-guides, B B, to direct 
the standing grain toward the draft-frame. 

The questions presented to the court were 
very similar to those decided by the supreme 
couit, in the case of Seymour v. Osborn. 11 
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[Figure 1 is from dra^ngs of reissued patent No. 1,683, granted May 31, 1864, to Palmer and Williams, 
published from the records of the United States patent office.] 
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Wall. [78 U. S.] 516, where tlie state of the art 
is very fully illustrated by the reporter in the 
statement of the case. 

The patents sued on were the same in each 
case. 

Henry Baldwin, Jr., and George Harding, 
for complainants. 

J, W. :aiaynard and J. O. Parker, for de- 
fendants. 

McKENNAN, Circuit Judge. On July 1, 
18514 letters patent were granted to Aaron , 
Palmer and S. G. Williams, for "improve- 
ment in grain-harvesters." This patent was 
reissued in divisions, one of which was num- 
bered 1,682, which was extended for seven 
years from July 1, 1865. 

On July 8, 1851, William H. Seymour ob- 
tained a patent for an "improvement in 
reaping-machines,*' which was also reissued 
in divisions: two of which were numbered 
72 and 1,683, and were extended for seven 
years from July 8, 1865. 

The title to these several reissued and ex- 
tended patents, 1,682, 72, and 1,683, has been 
duly vested in the complainants, and they 
constitute the subjects of the present conten- 
tion. 

These patents embrace several claims, the 
three following of which only are the defend- 
ants charged with having infringed: 

1. The elaun of 1862, which is for a com- 
bination of the cutting apparatus of a har- 
vesting-machine, with a quadrant-shaped 
platform, arranged in the rear thereof, and a 
sweep-rake operated by mechanism in such 
manner that its teeth are caused to sweep 
over the platform in curves when acting on 
the grain, these parts being and operating 
substantially as set forth in the specification. 

2. The claim of No. 72, for a quadrant- 
shaped platform, arranged relatively to the 
cutting apparatus, substantially as describ- 
ed, and for the purpose set forth. 

3. The claim of 1,683 for "the combination, 
iu a harvesting-machine, of the cutting ap- 
paratus with a quadrant-shaped platform in 
the rear of the cutting apparatus, a sweep- 
rake mecTianism for operating the same, and 
devices for preventing the rise of the rake- 
teeth when operating on the grain; these 
five members being and operating isubstan- 
tially as set forth." 

The defendants resist the complainants' 
right to a decree upon the grounds that the 
reissued patents are invalid; that the inven- 
tions claimed are not novel; that such in- 
ventions will not work practically; and that 
they are not infringers. 

The rule by which the validity of reissued 
patents is to be determined, is well defined 
and familiar. It restricts the inquii-y to a 
comparison of the terms and import of the 
original and reissued letters, and a consid- 
eration of the patent office drawings and 
model. If, from these, it results that the 
invention claimed in the reissue is substan- 
tially described or indicated in the original 
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specification, drawing, or model, the very 
case for which the act of congress was in- 
tended to provide is shown to exist, and any 
change in the description or claims, which is 
necessary to effectuate the invention, is with- 
in its sanction. In Seymour v. Osborn, 11 
Wall. [78 U. S.] 544, the court say: "Power 
is unquestionably conferred upon the com- 
missioner to allow the specification to be 
amended, if the patent is inoperative or in- 
valid, and in that event to issue the patent 
in proper form; and he may, doubtless, un- 
der that authority, allow the patentee to re- 
describe his invention, and to include in the 
description and claims of the patent, not 
only what was well described before, but 
whatever else was suggested or substantial- 
ly indicated in the specification or drawihgs, 
which properly belonged to the invention, as 
actually made and perfected." 

Now, if the inventions claimed in the sev- 
eral reissues in question, were suggested or 
substantially indicated in the original speci- 
fication, it is clear that the specification 
might be amended so as to fully describe 
them, and the claims enlarged so as distinct- 
ly to embrace them. 

To ascertain this, it is altogether unneces- 
sary to institute a comparative analysis of 
the original and reissued patents, because it 
is plain, upon inspection, that the quadrant- 
shaped platform, arranged as described, 
claimed in reissue 72, and the combinations 
claimed in 1,682 and 1,683, are represented 
in the descriptions and models, and illus- 
trated by the drawings filed with the orig- 
inal applications, and because this is dis- 
tinctly proved by the defendants' expert wit- 
ness, Homer P. K. Peck. This being so, it 
is no objection to the validity of the reissues 
that their claims are broader than those of 
the original patents; or that, in view of the 
state of the art, these claims are broader 
than the patentees' invention. The very ob- 
ject of the act of congress is to authorize 
such enlargement of the description and 
claims of the reissue, as to cover the inven- 
tion indicated in the original, and the latter 
branch of the objection can only affect the 
reissue by avoiding the original patent for 
want of novelty of the invention. It can not 
avail the defendants, unless it reaches back 
to the date of the original patent, and is 
founded upon proof that the invention then 
indicated was not novel. It certainly can 
not be invoked against the authority of the 
commissioner to allow an amended specifica- 
tion and to grant a reissued patent xapon it. 
And upon this ground alone can a reissue be 
adjudged to be ultra vires. 

That a machine, when first applied in prac- 
tice, does not perfectly accomplish the work 
for which it was designed, or does not ac- 
complish all that its inventor supposed it 
would, is not enough to secure its rejection 
as a patentable invention. Correction of de- 
fects, arising from imperfect material and 
not involving reorganization of the machine, 
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will not change its fundamental character, 
and subject it to condemnation as impracti- 
cable in its original condition. Taken as a 
wliole in its construction and operation, if 
it is an advance upon the state of the art to 
which it appertains, furnishing a better, 
though still imperfect method of performing 
a useful function, than was before available, 
it is not to be discarded as destitute of pat- 
entable merit The proofs in this case show 
no more than that, when the complainants 
first put their machine in operation, some of 
its parts were unequal to the strain upon 
them, and the rake was not heavy enough to 
hold itself steadily in the gavel. The weak 
parts were strengthened, and a spring was 
added to hold the rake down, and the proof 
is plenary, that then a large number of ma- 
chines was made and sold, and that they 
were successfully operative. 

It is said, however, that this was a remod- 
eling of the machine, and that it was not 
then the same machine described in the pat- 
ent. But there was not the least change in 
its organization. It embodied still the pre- 
cise devices and combinations claimed in the 
patents, arranged as there described, with 
only such amendments as were conducive to 
its more perfect efficiency. If any one else 
had constructed a reaping-machine, with a 
quadrant-shaped platform and the combina- 
tion of elements claimed by the patentees, 
and had made the jaws, by which the rake 
is operated, of sufficient strength to bear the 
strain upon them, and had applied a spring 
or other device to hold the rake down, can 
there be any doubt that he woidd be an in- 
fringer? He would be rightly so treated, for 
the reason that he had appropriated the com- 
binations claimed by the patentees, and that 
the changes made by him did not constitute 
a new or different invention. The same ef- 
fect only is due to the acts of the patentees, 
and while they have retained the constitu- 
ents and organization of their invention, 
they have made it more efficient in oper.i- 
tion by strengthening its weaker parts, and 
by the use of auxiliary mechanism, to hold 
the rake steadily in its place. It is clear 
that by so doing the identity of their inven- 
tion has not been changed, nor has it been 
abandoned, or withdrawn from the protec- 
tion of their patents. Nor is this conclusion 
to be repelled by the speculative opinions of 
experts, mechanical or professional, that the 
invention, as described in the original spec- 
ification, would be impracticable. Founded, 
as they are, upon a very literal and narrow 
construction of the patent, they are of but 
little value when weighed against the dem- 
onstration of actual results. 

The novelty of the inventions in question 
is contested upon the ground that they were 
anticipated by the attachment of a circular 
platform to a McCormick reaper by Brinck- 
erhoff , by the construction of Burrall reapers 
by Joseph Hall, and by machines construct- 
ed by Piatt, McCormick, and Hussey. Of 
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the two first of these, it is only necessary to^ 
say that the weight of evidence is decidedly 
against the fact testified to by Brinckerhoff, 
and that the construction of Burrall reapers 
by Hall, prior to the complainants' invention 
in 1849, is satisfactorily disproved. 

The other exhibits were before the su- 
preme court, in the case of Seymour v. Os- 
born, 11 Wall. [78 U. S.] 516, in which the 
same patents involved in this case were in 
controversy; and were fully considered and 
examined by the court. Although the judg- 
ment pronounced is not conclusive in this 
case, yet the opinion of the court, even as to 
matters of fact, is entitled to the respect 
which is due to the high character of the 
tribunal, and to its careful analysis of the 
proofs; and especially ought it to be accept- 
ed as definitive in this court, when I have 
heard no argument to produce a doubt of 
the soundness of its conclusions, or to lead 
me to suppose that they would not be reas- 
serted upon the evidence in this case. 1 
must, therefore, hold that the riatt & Mc- 
Cormick reapers did not embody the com- 
plainants' inventions, and do not disprove 
their novelty. Additional evidence has been 
produced in this case in reference to the con- 
struction, by Hussey, of reajvers with a quad- 
rant-shaped platform. In Seymour v. Os- 
born the- proof was that one machine onlv, 
embracing this feature, was constructed by 
Hussey, in the fall of 1848, and it was ad- 
judged by the court to be an experiment, 
which was abandoned. Thomas J. Love- 
grove, who was examined as a witness in 
that case, and omitted all mention of a quad- 
rant-shaped or curvilinear platform in a 
Hussey machine, testifies now that Hussey 
attached to the back of the platform of some 
of his machines, an additional angular piece, 
which finally developed itself, in 1847 or 
1848, into a part of a circle, the guide-board 
being sawed so that it could be easily bent. 
He was reminded of this, after the lapse of 
more than twenty-three years, by reading 
the depositions of the two witnesses who tes- 
tified in regard to the Hussey machine in 
Seymour v. Osborn. Even if such remark- 
able obliviousness, and such a lapse of time, 
do not impair the credibility of his testimo- 
ny, he is altogether indefinite as to the num- 
ber of machines made with the curvilinear 
attachment, or as to the fact that any one 
of them was sold or used. The only one of 
which he speaks with any distinctness is the 
old returned machine at Hussey's shop in 
Baltimore, to which evidently the testimony 
in Seymour v. Osborn related. But he has 
no recollection of ever seeing this machine 
or one like it in use. 

The question then stands just as it did in 
Sej'mour v. Osborn, except that there is evi- 
dence, certainly not beyond the reach of crit- 
icism, tending to show that a curvilinear 
platform was attached to more than one ma- 
chine, but there is no additional evidence 
that machines thus consti-ucted were actual- 
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ly used and were successfully operative. 
There is no reason, therefore, why the de- 
ductions of the court in that case are not 
just as appropriate to the evidence in this. 
Thus applying them, these machines must 
be treated as experiments, in nowise affect- 
ing the novelty of the complainants' inven- 
tion. 

It is earnestly conte*nded that the machines 
constructed by the respondents do not in- 
fringe the patents of the plaintiffs. The ar- 
gument is rested mainly upon the fact that 
the mechanism employed in the machines 
constructed by the defendants, is different 
from that described in the patents. This is 
undoubtedly true, and so it was also in Sey- 
mour V. Osborn. But the question is not as 
to the identity of the actuating forces, but , 
whether the devices and combination of de- i 
vices claimed by the patentees, are embodied | 
In the defendants' machines and operate to 
produce the same result in substantially the 
same waj'. 

Now, in these machines is to be found a 
quadrant-shaped platform, annexed relative- 
ly to the cutting apparatus, as is described 
and claimed in reissued patent No. 72. 

There is also to be found the combination 
claimed in No. 1,682, viz., of the cutting ap- 
paratus, with a quadrant-shaped platform 
arranged in the rear thereof, and a sweep- 
rake operated by mechanism, so that its 
teeth are caused to sweep over the platform 
in curves when acting on the grain. And 
there is also to be found the combination 
claimed and described in No. 1,683, of the 
cutting apparatus, with a quadrant-shaped 
platform in the rear thereof, a sweep-rake, 
mechanism for operating the same, and de- 
vices for preventing the rise of the rake- 
teeth when operating in the grain. 

This combination embraces the three ele- 
ments which compose the other, and its mer- 
it consists chiefly in the value and novelty 
of the results accomplished by it. That re- 
sult is the automatic removal of the giuin, 
as it is cut, from the platform, and its de- 
livery crosswise upon the ground, and out 
of the way of the team or machine when cut- 
ting the succeeding swatb. The same re- 
sult is produced by the defendants' machine; 
but do the mechanical agencies employed op- 
erate substantially in the same way with 
those described in the patents? Rakes, sim- 
ilar in construction, are used in both the 
complainants' and defendants' machines, 
but in the complainants', the rake has a vi- 
brating or reciprocating motion, while in the 
defendants' it has a revolving motion. This 
is said to constitute a material difference of 
operation. But it is to be observed that the 
essential function of the rake is to sweep 
over the platform in the arc of a circle, 
thereby discharging the cut grain at the rear 
of the platform, so as to be out of the way 
of the team and machine on their next round. 
If this function, then, is performed in the 
same way in both cases, as it manifestlj^ is, 
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what matters it whether the rake is made 
to move from the rear to the front of the 
platform to resume its appointed work in a 
horizontal line or in the orbit of a circle? In 
neither case is there any difference in the re- 
sult or the essential method of effecting it, 
and there is, therefore, no noticeable differ- 
ence in operation. 

The complainants' patent having expired, 
they can have a decree for an account onlv. 
To this they are entitled, and it will accord- 
ingly be entered. 

[NOTE. A further decree was made order- 
ing a reference to a master. Exceptions made 
to this report were overruled by the circuit 
court. Case unreported. To the award of dam- 
ages made by the cu-cuit court, both parties ap- 
pealed to the supreme court, where the decree 
was affirmed. 97 U. S. 348. 

H'^or other cases involving this patent, see 
note to Seymour v. Osborne, Case No. 12,688.] 



Case 3Ja"o. 12,688. 

SEYJIOUR et al. v. OSBORNE et al. 

[3 Fish. Pat. Cas. 535.] i 

Circuit Court, N. D. New York. May, 1869.2 

Patents — Result — Meaxs — " Substantially as 

Descuibed"— Reissue— iMPitovEMESTS ix 

Weix-Kxown Machine. 

1. A claim for "the discharging the cut stalks 
and heads of grain from the platform D by 
means of the combination of the rake with 
the lever B," etc., though in its strictly literal 
sense a claim for a result, which would be in- 
valid, is a claim for a result produced by specific 
means; and under the rules which obtain in 
tiie construction of such claims, it should doubt- 
less be held to be a claim for the described 
means, and valid to the extent of the invention 
of the patentee. 

2. T]ie qualification, "substantially as de- 
scribed." affixed to broad claims, is a qualifica- 
tion intended to mean much or little, as the in- 
terests of the patentees may require. 

3. Thougli the action of the commissioner in 
receiving a sun-ender and granting a reissue is 
very strong prima facie evidence that the case 
was one in whidi a reissue was proper and law- 
ful, the decision of the commissioner upon this 
point is not conclusive; and the more recent de- 
cisions very clearly indicate the opinion that 

■many reissues have been improperly granted, 
and that the abuses arising therefrom have 
been sucli as to require a more rigid scrutiny 
in regard to the propriety and legality of the 
surrender and reissue of a patent. 

4. To remove a xiseless appendage of a quad- 
rant-shaped platform, or simply to change its 
position from the side to the rear of a cutting 
apparatus, required neither ingenuity or in- 
vention. 

5. Claims too broad upon their face may he 
so restricted by the words "substantially as 
described," or words of similar import, tliat 
they may be considered valid to the extent of 
the invention of the patentees. 

6. In determining the qxiestion of infringe- 
ment, such claims must be e6nsidered in their 
restricted sense, and will not be infringed by 
devices differing in mechanical construction, 
not operating in substantially the same way or 
upon the same mechanical principles, or which 
are not mere equivalents. 



1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 

2 [Reversed in 11 Wall. (78 U. S.) 516.] 
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7. When the improvements claimed are only 
improvements upon a well-known machine, the 
patentee can not treat as infringers othoi-s who 
have improved the previously-existing organi- 
zations by the use of a different device, arrange- 
ment, or combination, which, though perform- 
ing the same functions, does it in a different, 
simpler, and better manner. 

This Tpas a bill in equity [by William H. 
Seymour and Dayton S. ilorgan, against 
David M. Osborne, William A. Kirby and 
others] to restrain the defendants from in- 
fringing? the following letters patent: 1. Let- 
ters patent [No. 8,192] for an "improvement 
in harvesting machines," granted to Aaron 
Palmer and S. G. Williams, July 1, 1851, re- 
issued to them April 10, 1855 [No. 305], and 
again, in two divisions {Nos. 4 and 5), Janu- 
ary 1, 1801 [No. 1,110]. These reissues hav- 
ing been assigned to complainants, one of 
them (No. 5) was again reissued to them 
May 31, 18G4 [No. 1,682]. 2. Letters patent 
for an "iraproA'ement in reaping machines," 
granted to William H. Seymour, July 8, 1851 
[No. 8,212], and reissued to him in three di- 
visions (Nos. 1003, 1004, and 1005). These 
reissues having been assigned to complain- 
ants, No. 1004 was reissued May 7, 1861 [No. 
1,177], and No. 1003 was reissued ilay 31, 
1864 [No. 1,683], The foregoing patents were 
extended for seven years from the expiration 
of the original term. 3. Letters patent [No. 
10,459] for an "improvement in grain har- 
vesters," granted to Aaron Palmer and Ste- 
phen G-. Williams, Januai-y 24, 1854, and as- 
signed to complainants. [For drawings of 
these patents, see Case No. 12,687.] 

Geo. Gifford and B. W. Stoughton, for com- 
plainants. 
David Wright, for defendants. 

Before NELSON, Circuit Justice, and 
HALL, District Judge. 

HALL, District Judge. The bill in this 
case alleges the infringement of one original 
and of four reissued patents; and it prays 
for an injunction and an account, and for 
a decree for the profits of the alleged in,- 
fringements. 

The defendants having answered the bill, 
voluminous proofs were taken; and in June 
last the cause w^as heard on pleadings and 
proofs. The continual pressure of other 
business has prevented an earlier decision. 

On July 1, 1851, letters patent were granted 
to Aaron Palmer and S. G. Williams, upon a 
specification which stated that they had in- 
vented "a new and improved harvesting ma- 
chine," and which sutficiently described the 
construction of the parts embraced within 
the claim of the patentee. 

The invention thus claimed and patented 
was an improvement in the harvesting ma- 
chine; the improvement consisting of new 
devices and a novel arrangement of parts, 
by which the cut grain was to be removed 
from the platform, and laid in gavels, by an 
automatic rake. 

In the machine described, the inner edge 



of the platform on which the cut grain was 
to be received was straight, and the outer 
edge was curved. There was a straight fence 
or guard rising from the inner edge of this 
platform, and a curved fence or guard along 
and above its outer edge; and by and be- 
tween these the cut grain was kept in its 
proper place when the machine and its auto- 
matic rake were in operation. An iron rail 
(marked "d" in the drawing), inclining up- 
ward as it extended toward the front of the 
platform, was properly supported above this 
outer or curved fence or guard. This rail 
did not extend forward quite to the point 
where- the rake was to fall upon the plat- 
form in front of the cut grain, and it ter- 
minated at some distance from the rear of 
the platform; and a short rail or gate was 
hinged to the rear end of the inclined rail 
just described. The rear end of this short 
rail or gate rested upon the curved fence or 
guard; and mostly, though not entirely, in 
the rear of the loose end of this hinged rail, 
and upon the rear part of the outer or curv- 
ed guard, there was placed another short 
rail, having an upward inclination as it ex- 
tended to the rear. 

The rake was moved forward and back- 
ward between the inner and outer fences, 
or guards, by means of an operating lever, 
to which it was connected by rods or arms 
of suitable length, ^his rake was placed 
some distance in front of the operating levei% 
and the connecting rods or arms were hinged 
upon this lever so as to allow the rake to 
rise and fall without regard to the plane in 
which the lever moved. A stiff rod or bar 
was firmly attached to the outer end of the 
rake-head, and extended outward beyond it 
so far as to rest upon the above-described 
i-ails Avhich surmounted this outer fence or 
guard, or upon the upper edge of such fence 
or guard, as the action and movement of the 
machine required. The operating lever was 
forked at the inner end, and was hinged up- 
on and supported in a horizontal position by 
a fulcrum pin between the inner fence or 
guard and the main or driving-wheel of the 
machine. This fulcrum pin passed through 
the two legs or branches of the lever, one 
of which branches extended a considerable 
distance above, and the other a somewhat 
less distance below the main body of the 
lever. On the inner end of each of these 
legs or branches were several teeth, which, 
respectively, corresponded with and meshed 
into an outer or an inner series of teeth or 
cogs cast within a recess on the side or face 
of the main or driving-wheel of the machine. 
As these series of teeth or cogs were on op- 
posite sides of the wheel, and contained only 
the number of teeth or cogs required to give 
the desired motion to the operating lever, 
this lever was moved forward when one of 
these series of teeth or cogs on the driving- 
wheel came, in the course of the forward 
movement of the machine, in proper connec- 
tion with the lower branch or arm of such 
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lever; and it was moved backward wlien the 
teeth upon the upper branch or arm of such 
lever came into proper connection witli the 
other series of teeth or cogs upon such driv- 
ing-wheel—thus giving to the lever, and con- 
sequently to the rake hinged upon it, the 
required reciprocating motion forward and 
backward ab.ove the platform. 

In a machine thus constructed, the rake, 
when it reached its most advanced position, 
would be in advance of the forward end of 
the supporting rail, and would then fall by- 
its own weight and rest upon the forward 
part of the platform. The supports of the 
inclined rail first before mentioned being 'so 
bent outwardly, or otherwise so constructed 
as not to interfei'e with the backward move- 
ment of the rod or bar extending outward 
from the end of the rake-head, the back- 
ward movement of the lever would carry 
back tlie rake with' its teeth resting upon 
the platform. By this movement of the 
rake the cut grain would be raked along the 
platform and finally thrown or dropped 
from its inner side. When the bar or rod 
projecting from the outer end of the rake- 
head reached the under side of the rear end 
or rear pai-t of the short or hinged rail, that 
end of such hinged rail would be forced up- 
ward until the rod or bar cleared it, when it 
would fall back into its place. As the rake 
was drawn still further backward, the pro- 
jecting bar or rod would rise upon the up- 
ward inclination of the short rail in the rear 
until the teeth of the upper branch of the 
lever were no longer in connection with 
the series of teeth upon the driving-wheel, 
when the rearward motion of the operating 
lever would be suspended. Then almost 
simultaneously with this suspension, and as 
the driving-wheel revolved, the teeth of the 
upper arm of the operating lever would be 
brought into connection with the other se- 
ries of teeth or cogs upon the driving-wheel, 
and the operating lever and the rake would 
consequently advance toward the front part 
of the platform. The rear end of the short 
rail hinged on the outer edge of the plat- 
form having dropped into its place below 
the inclined rail at the rear of the platform, 
the rod or bar attached to the rake-head 
would ride the hinged rail and the outer 
rail forward of such hinged rail (thus keep- 
ing the rake-teeth above the cut grain) un- 
til it reached the forward end of such outer 
rail, when the rake would again fall by its 
own weight until its teeth rested upon the 
front portion of the platform, ready, when 
the backward movement of the lever should 
begin, to repeat the movement just describ- 
ed. 

The different parts of the machine de- 
scribed in such specification were shown 
upon the drawing which accompanied it; 
and they were indicated by letters referred 
to in such specification and in the claim of 
the patentees. » 

The claim was in these words: "What 



we claim as our invention, and desire to 
secure by letters patent, is the discharging 
the cut stalks and heads of grain from the 
platform D by means of the combination of 
the rake with the lever B, and the co- 
operation therewith of the series of teeth 
p, q, on the face of the wheel A and the in- 
clined rail d, rising above the curved guard 
of the platform D, substantially in the man- 
ner herein set forth." 

This claim, though in its strictly literal 
sense a claim of a result which would be 
invalid, is a claim of a result produced by 
specific means; and under the rules which 
obtain in the construction of such claims, 
it should doubtless be held to be a claim of 
the described means— or rather of the par- 
ticular organization and devices described 
by means of which the specified result is 
produced— and therefore valid and effectual 
to the extent of the actual invention of the 
patentees. 

On April 10, 1855, this patent was surren- 
dered, and it was then reissued to Palmer 
and Williams, the original patentees, upon 
sax amended or different specification. 

There was no great difference between 
these two specifications in respect to the 
mode of construction recommended, except 
that it was said that the fence or guard on 
the inner edge of the platform might be 
made straight, or might be curved to cor- 
respond with the sweep of the inner end of 
the rake. 

The claim, however, was considerably 
modified; the co-operation of the series of 
teeth p and q on the face of the wheel A, 
and the inclined rail d rising above the 
curved guard of the platform being no 
longer claimed as a part of the invention; 
and the modified claim was restricted to 
the use of the specified combination of the 
rake and lever when moved by gearing lo- 
cated within the inner edge or circle of the 
platform. This will sufficiently appear by 
a comparison of the two claims, the claim 
of the reissued patent being in these words: 
"What we claim as our invention, and de- 
sire to secure by letters patent, is, dischai*- 
ging the cut stalks and heads of grain from 
the main platform D, on which they first 
fall, by means of the combination of the 
rake C with the overhung lever B, moved 
by gearing located within the inner edge 
or circle of said platform, as herein set 
forth." This amended claim, unless restrict- 
ed by the words "as herein set forth," 
to the devices and organization particularly 
described, seems to be much more extensive 
than that of the original patent, inasmuch 
as it covers the use of the combination of 
the rake and lever when moved by gearing 
of any description located within the inner 
edge or circle of the platform, instead of 
confining it to the gearing described in the 
original specification; and it seems to be in- 
tended to cover every such use, and to pre- 
vent any evasion of the assumed rights of 
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the patentees, on tlie ground tliat the fence 
or guard on the inner edge of the platform 
was curved mstead of straight. 

This reissued patent was obtained nearly 
four years after the original patent was 
granted, and when, it is to he supposed, 
the patentees were not ignorant of the pre- 
cise character and extent of their inven- 
tion, or of the hest mode of embodying it 
for public use, whatever might have been 
the case at the time the original patent was 
granted. This reissued patent was, how- 
ever, deemed insufficient to suppress the 
use of all devices which might be employed 
by others in the construction and operation 
of an automatic rake; and nearly six years 
after the first reissue, and nine and a half 
years from the date of the original patent, 
this reissued patent was surrendered, and 
was immediately reissued to the original 
patentees, in two patents, dated on the first 
day of January, 1861. 

The claim in the first of these reissues 
(called in the bill reissue No. 4) is in these 
words: "What we claim as our invention is 
discharging the cut grain from a quadrant- 
sliaped platform, upon which it falls as it 
is cut, by means of an automatic sweep- 
rake sweeping over the same platform, sub- 
stantially as described." 

This claim, imless the words "substan- 
tially as described," are held to impose re- 
strictions wliich they would not impose un- 
der the ordinary rules of construction, is 
much more extended than that of either the 
original or the prior reissued patent, for the 
introduction for the first time of the term 
"quadi-ant-shaped," as a description of the 
platform, can hardly be considered as a re- 
striction of the prior claims. The platform 
re(iuired under either of the prior patents 
ivas, necessarily (in substance), a quadrant- 
shape<l platform as much as tliat described 
in this reissue; for the curved fence or 
guard at the outer edge, and which was nec- 
essary to tlie proper action of the rake and 
the other parts described, made the plat- 
form quadrant-shaped, in substance and ef- 
fect, without regard to the precise form of 
the outline adopted in its construction. The 
coml)ination of the rake and operating le- 
ver, which was ihe prominent feature of the 
original and prior reissued patent, is not 
mentioned; and the limitation of the claim 
of the reissued patent to machines in which 
the rake and lever were moved by gearing, 
located within the inner edge or circle of 
rlie platform, is silently rejected. Indeed, 
this claim bears scarcely any resemblance 
to the claim of the original patent, which 
was. in substance, a claim of the combina- 
tion of several elements, viz: the rake, the 
forked lever with teeth upon its upper and 
lower branches, the movement of which 
gave to the rake its reciprocating motion 
baekwai'd and forward, the two series of 
teeth or cogs in the face of the driving- 
wheel, and the curved rails at the outer 
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edge of the platform which governed the 
vertical motion of the rake. The combina- 
tion originally patented, and all its elements 
(unless it be the rake), are apparently for- 
gotten; and the broad claim is made of "dis- 
charging the cut grain from a quadrant- 
shaped platform on which it falls as it is 
cut, by means of an automatic sweep-rake 
sweeping over the same," limited only by 
the qualification "substantially as describ- 
ed;" a qualification which is evidently in- 
tended to mean little or much, as the inter- 
ests of the patentees may require. And in 
order to aid in giving it this flexible charac- 
ter, the specification states that the inven- 
tion claimed under this patent, consists in 
arranging an automatic sweep-rake in such 
relation to a quadrant-shaped platform upon 
which the grain falls as it is cut, that it 
shall vibrate over the. same at suitable in- 
tervals to discharge the cut grain upon the 
ground, and "that the accompanying draw- 
ings represent," not the invention itself, but 
"a convenient arrangement of parts for car- 
rying out the object of our invention." 

The claim of this reissue is so broad that 
there would seem to be no necessity for the 
other patent granted upon the last mentioned 
surrender, and reissue, if the broad claim just 
referred to could be maintained. Perhaps the 
just fear that this might be extx-emely doubt- 
ful, may be properly regarded as the reason 
why the other reissued patent was desired. 

The other patent of the reissue of January 1, 
ISGl, was not obtained without much diffi- 
culty, the application having been twice re- 
jected. It was finally granted xipon a report, 
which states that "tlie claim is in fact for the 
means made use of to free the platform from 
the fallen grain," aud that "it covers the com- 
bination and arrangement of those means 
within the inner edge of the platform." This 
claim is in these words: "What we claim un- 
der this patent as our invention, is, sweeping 
the cut grain from the platform, upon wliieh 
it falls as it is cut, by means of an automatic 
sweep-rake, moved by gearing located within 
the inner edge of said platform, substantially 
as described." This claim is more restricted 
than that of the other reissue of the same 
date, founded upon the same reissued patent, 
and is confined to cases iu which the rake is 
moved by gearing located within the inner 
edge of the platform, while the other claim 
contained no such restriction. The omission 
of the term "quadrant shaped," in describing 
the platform, is not, for reasons already stated, 
deemed of much importance; and it is not 
easy to give any satisfactory reason for the 
application for this patent, if the other reis- 
sued patent could be sustained, as any in- 
fringement of this patent would be also an 
infringement of the other reissue of the same 
date, if tlie validity of the latter could be main- 
tained. 

Only the first uamed of tliese reissues of Jan- 
uary 1, 1861, is now in force and relied on in 
this suit, the last having been sm-reudered and 
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leissuecl to the plaintiffs as assignees Tinder 
Palmer and Williams, on May 31, 1864. In 
this last reissue, designated by tlie plaintiffs 
as reissue No. 1682, tlie claim is in these 
words: "What we claim under this patent as 
our invention is, the eomhination of the cut- 
ting apparatus of a harvesting machine with a 
quadrant-shaped platform an-anged in tlie rear 
thereof, and a sweep-rake operated hy mech- 
anism in such manner that its teeth are caused 
to sweep over the platform in curves when 
acting on the grain, these parts being and 
operating substantially as hereinbefore set 
forth. We also claim the combination of a 
quadi-ant-shaped platform, a sweep-rake oper- 
ated by mechanism which causes the rake to 
move in alternately opposite directions, an in- 
clined i-ail to raise the rake, and a switch, 
these parts being and operating substantially 
as hereinbefore set forth." The switch here 
referred to, as one of the elements of the com- 
bination claimed, is the short or hinged poition 
of the i-ail denominated a short rail or gate in 
the original patent. 

On this last reissue, also, the plaintiffs rely 
to sustain theh: suit, it being claimed that the 
defendants have infringed the first claim of 
this patent. 

The several reissues above mentioned ap- 
pear to have been granted upon petitions stat- 
ing that the patents surrendered were inopera- 
tive and invalid by reason of a defective speci- 
fication, which defect had arisen from inad- 
vertence and mistake; but instead of this 
statement being verified by oath, the affidavit 
of the applicant, following such petition, states 
only his belief that such prior patent was not 
fully valid and available to him, and that the 
said error had arisen from "inadvertence, acci- 
dent or mistake." 

It "was urged upon the argument, that these 
reissued patents were severally unauthorized, 
illegal and void; and as the question thus 
raised, if decided in favor of the defendants, 
must render any further discussion of ilie 
rights claimed under these patents entirely un- 
necessary, it will be first considered. 

The 13th section of the act of 1836 [5 Stat. 
122], which authorizes the surrender and reis- 
sue of patents, provides, in substance, that 
when any patent "shall be inoperative or in- 
valid, by reason of a defective or insufficient 
description or specification, or by reason of the 
patentee claiming in his specification as his 
avnx invention, more than he had or shall 
have a right to claim as new, if the error has 
or shall have arisen by inadvertency, accident, 
or mistake, and without any fraudulent or de- 
ceptive intention, it shall be lawful for the 
commissioner, upon the surrender to him of 
such patent, to cause a new patent to be is- 
sued to the said inventor for the same inven- 
tion, for the residue of the period then unex- 
pired lor which the original patent was gi-ant- 
ed, in accordance with the patentee's corrected 
description and specification," etc. 

It must be conceded that the action of the 
commissioner, in receiving a surrender and 
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granting a reissue, is veiy strong prima facie 
evidence that the case was one in which a re- 
issue was proper and lawful, but the decision 
of the commissioner upon this point is not con- 
clusive; and the more recent decisions very 
clearly indicate the opinion that many reis- 
sues have been impi-operly granted, and that 
the abuses which have grown out of fraadu- 
lent or improper reissues have been such as 
to require a more rigid scrutiny in regard to 
the propriety and legality of the smxender 
and reissue of a patent. Burr v. Duryee, 1 
Wall. [68 U. S.] 531, 579; Case v. Brown, 2 
Wall. [69 II. S.] 320; Sickles v. Evans [Case 
No. 12,839]; Cahart v. Austin [Id. 2,288]. 

It would seem to be quite clear upon the 
patents and proofs in this case, that the orig- 
inal patent to Palmer and Williams was not in 
any just sense inoperative or invalid. The 
specification was full and complete, and it is 
believed that the claim fully covered and com- 
pletely protected the actual invention of the 
patentees. It is true that it did not claim a 
quadrant-shaped platform, nor the combina- 
tion of such a platform with the cutting ap- 
paratus or other operating parts of a harvest- 
ing machine; but it is conceded by the plain- 
tiffs that the quadrant-shaped platform was 
not then new, and that it had been before used 
by SejTnour. And it had been described in 
combination with a revolving automatic rake 
in the prior patent to Piatt. But independ- 
ently of these ch-eumstances, the pai-ticular 
form or outline described was not, we think, 
then the subject matter of a patent. The size 
and pai-tieular form of the platform, whether 
square, rectangular, or otherwise shaped, was 
simply a question of mechanical construction, 
depending upon the form, construction, and 
opei-ation of the other paiis of the machine; 
and the actual invention of Palmer and Wil- 
liams was confined to the devices and organ- 
ization by which the automatic rake was ef- 
fectually operated and made to produce the 
desired result. No one who had any preten- 
sion to mechanical skill, or even to practical 
good sense, could have been stupid enough, 
after placing the circular fence and rail on the 
old-fashioned rectangular platform, to leave 
the useless wood outside that fence and rail, 
to add unuecessarilj^ to the weight of the ma- 
chine and consequently to the force required 
for its operation. To remove this useless wood, 
or simply to change the position of Piatt's 
quadrant-shaped platform to the rear of the 
cutting apparatus, required neither ingenuity 
nor invention. 

It is also quite certain that the patentees 
had neither invented nor contemplated any de- 
vice for the operation of an automatic rake, 
other than that specifically described and 
claimed in the specification. That was a meri- 
torious and valuable invention, and it was 
amply protected by the original patent In 
short, it is believed that there is no ground 
upon which a surrender and reissue of this 
patent can be maintained. 

It may be useful, though unnecessary, to re- 
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fer to "some of the modifieatious of the claims 
of the patentees, as exhibited in these reissued 
patents, and to some circumstances which indi- 
cate that they were made for the purpose of 
covering subsequently invented devices, or dif- 
ferent forms of constiaiction, which had been 
observed in other machines. The patent to 
BejTnour, Jiereinafter mentioned, had secured 
to him the exclusive use of certain devices for 
operating the automatic ralte, the most ma- 
terial and most essential portions of which 
were located at or near the outer edge of the 
platform; and the same liberality which 
would extend the claim of Palmer and Wil- 
liams to all devices for operating the rake bj' 
gearing located within the inner edge or circle 
of the platform, would extend tliat of Sey- 
mour to all gearing located at or near its outer 
edge. If the broad claims of the reissues of 
Palmer and Williams' patent could be main- 
tained, the efforts of all other inventors to pro- 
duce superior devices, if not effectually sup- 
pressed, would be rendered compai-atively 
Iniitless by a combination of these two pat- 
ents, and of the reissues granted upon their 
surrender from time to time, and by the dan- 
ger of protracted and expensive litigation im- 
der them. 

The idea of claiming a quadrant-shaped 
platform had not occurred to the patentees, 
citlior at the time of the application for the 
original patent, or at the time of the applica- 
tion for the first reissue; and in the specifica- 
tion annexed to the first reissue (and, in fact, 
also in those annexed to the last reissue), 
the inner fence or guard, which, for all sub- 
stantial and practical purposes, marks and 
defines the real outline of the side of the plat- 
form on which it rests, may, it is, said, be ei- 
ther straight or curved. Besides, upon the 
original drawing or model of Palmer and 
Williams' invention, the platform deserves 
the appellation of quadrant-shaped as little 
as tliat above refeiTed to, which would be 
bounded by two circular lines (one convex 
and one concave) and two straight lines. 

In all the specifications the cliims are, in 
their literal teims, of the operation or result 
of the devices or invention which might have 
been claimed, rather than of the invention it- 
self; but in the original patent the claim is 
so qualified and limited that the claim could 
doubtless have been maintained. The claims 
under the reissued patents of January 1, 
18G1, are not so restricted and qualified; and 
the broad claim to the exclusive right of dis- 
charging cut grain from a quadrant-shaped 
I)latform, on which it falls as it is cut, by 
moans of an automatic sweep-rake, operated 
by mechanism and sweeping over the same 
lUatfonn, is put forth, subject only to the 
limitation, "substantially as described," 
which is to be claimed to be of veiy great or 
of very little importance, as the interest of 
the patentees may require. This form of 
claim was properly chai-acterized and con- 
demned in Burr v. Duiyee [supra], and much 
tliat was said by Mr. Justice Grier, in deliv- 



ering the opinion of the court in that case, 
might be properly repeated in this. 

The claims under the reissue of the other 
patent of 1861, as made in ISGi, are not of 
the same objectionable character, but they 
are broad enough, if they can be maintained, 
to cover nearly every form of construction 
and mode of operation which could be adopt- 
ed in the construction and use of an automat- 
ic rake upon any existing form of the or- 
dinary harvesting machine; and certainly 
these claims would cover many subsequent 
inventions, of which these patentees, at the 
time of their application for their original 
patent, had not the slighest conception— in- 
ventions so entirely different from theirs 
that there can be no possible doubt but that, 
so far from being identical, they are entirely 
different in consti'uction, character, and mode 
of operation. Indeed, neither of these claims 
could be sustained as being a claim of the 
same invention as that described in the orig- 
inal patent, except by force of the words 
"substantially as described," or words of 
similar import; and the case of Buit v. Dur- 
yee is deemed sufficient authority for the 
conclusion that these claims under the issue 
of the Palmer and Williams patents are void 
unless these claims can be held to be re- 
stricted to the devices originally described 
and claimed. 

But, leaving the invention of Palmer and 
Williams for the present, another series of 
patents will now be considered. 

On July 8, 1851, a patent was granted to 
the plaintiff, Seymour, for new and useful 
improvements in reaping machines. 

In the specification annexed to this patent 
it is said: "The platform, instead of being 
made in a square form, extending only three 
or four feet back of the sickle, as heretofore, 
is extended back in a circular form; that the 
grain, instead of being raked off behind the 
machine, as heretofore, making it necessary 
to take up each swath as it is cut, is swept off 
in a circle and dropped far enough from tlie 
standing grain to be out of the way of cutting 
the next swath." The specification further 
says: "The gi*ain is raked from the machine 
by means of a rake that is made to travel back 
and forth in the following manner: To one 
end of the rake-rod is attached a pinion of 12 
cogs, may be more or less, that meshes into 
the internal spur-wheel, which causes the 
rod to revolve. This rod has a universal 
joint a few inches from the pinion. This 
short section of the rod is supported in a 
horizontal transverse position b.r two bear- 
ings that are attached to the wheel frame. 
To the other end of this rake-rod is attached 
a pinion with cogs or some irregular surface 
to correspond with the oblong track. As the 
rod revolves, the pinion ti-avels in the oblong 
circular track. The rake-rod extends through 
the pinion and projects out a little, say a 
half an inch, more or less, as the pinion 
comes to the upper side of the tmck. The 
end of the rake-rod rests on the upper side 
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of the guide whieli holds the pinion up into 
the upper side of the track, and causes it to 
pass from 3 to 4 as the rake-rod revolves. 
'J^hen the rake-rod passes around the" end of 
the guide and under the under side of it, and 
holds the pinion down into the under side of 
the circulating track, and causes it to re- 
turn hack to 3 again. The i-ake is attached 
to the rake-rod by the three attachments 
through which the rake-rod revolves. The 
rod passes througli one or more of the at- 
tachments, and extends out beyond the pin- 
ion into the groove in the center of the guide. 
It extends out a little further than the rake- 
rod, that "it may keep in the groove at "all 
times. When the pinion is against the upper 
side of the track, the rod holds the rake 
down on the grain; when the pinion passes 
down the rod, holding into the groove, raises 
the rake up and holds it up until the pinion 
passes up to the upper side of the track, 
where the rake falls on the grain and is held 
down until the grain is swept off. This ap- 
plication of the power to the rake will allow 
the extension of the cutting and raking sur- 
face with little additional expense." 

The description thus given may, perhaps, 
hie better understood, in the absence of the 
proper drawing, if it be stated that the recip- 
rocating motion of the opei-ating lever was 
caused by its continued revolution, while its 
outward end was moved backward and for- 
ward by the meshing of the cogs of a wheel 
firmly attached to the outer end of such le- 
ver, into a series of cogs projecting upward 
from a bar which curved along near the out- 
er and curved edge of the quadrant-shaped 
platform, and into another series of cogs 
projecting downward and placed at a dis- 
tance above this lower series of cogs about 
equal to twice the diameter of such cog- 
wheel. These upper and lower series were 
connected at each end by a semi-circular 
bar, with cogs of the same character upon 
the inner side, so that on reaching the front 
end of the lower bar, or series of cogs, tlie 
cog-wheel attached to the end of the lever 
would be eari'ied up along the cogs, on the 
inner side of the semi-circular bar, until it 
struck the upper series of cogs, and would 
then be carried back to and down the semi- 
circle in the rear, and'tlien again back to the 
front and around as before. A bar passing 
through the arms which connected the rake- 
head with the operating lever, by a hinge 
joint near the middle of the length of such 
arms, and fitting into a slot or open space 
between guide-bars placed parallel to and 
equidistant from the upper and lower cog- 
ged bars, or series of cogs, was therauy kept 
in the same plane, while the rise and fall ct 
the operating bar at one end of such arms 
produced a reversed motion of the rake-head 
at the other end. With this explanation, 
and the description above copied, the opera- 
tion of the rake, and .of the machinery by 
which its movements were to be produced, 
will probably be understood. 
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The device thus described is very ingen- 
ious, and operatetl beautifully in the model, 
but it is probably too complicated in its struc- 
ture, and too liable to be clogged, or other- 
wise injuriously affected by the falling or 
standing grain, to compete successfully witli 
the more simple arrangement adopted by the 
defendants. 

liie claim made in the specification annex- 
ed to this patent is in the following words: 
""What I claim as my invention, and desire 
to secure by letters patent, is. the rake at- 
tached for raking the grain from the ma- 
chine without hand labor, constructed aiul 
operated substantially as described. 

This patent was surrendered on the 10th of 
July, 1860, and was reissued in three pai*ts, 
Nos. 1003, lOOi, and 1005. The claims in 
these reissued patents, Nos. 1003, 1004, and 
lOOo, were respectively as follows: No. 1003, 
"What I claim as my invention is: first, sup- 
porting the arm or lever of a vibrating 
sweei>-rake at each end, substantially as de- 
scribed; second, operating an automatic 
sweep-rake, by gearing on both ends thereof, 
in combination with the platform of the har- 
vesting machine for delivering "the grain in 
gavels, stibstantially as described;" jSTo. 1004, 
"The combination of the arm, rod, or lever, 
which carries a vibrating sweep-rake, with 
a guide-rod, which forms a moveable ful- 
crum for the rake-head, substantially as de- 
scribed, for the purpose set forth;" and No. 
1005, "The arrangement of a quadrant-shap- 
ed platform, immediately behind the cutting 
apparatus, so as to receive the cut gi-ain as 
it falls, and fi-om which it is discharged in 
the arc of a circle substantially as describ- 
ed." 

On the 7th day of ilay, 1S61, this reissued 
patent, No. 1005, Avas surrendered and re- 
issued. The claim in such last mentioned 
reissue is for "a quadrant-shaped platform, 
arranged relatively to the cutting apparatus 
substantially as herein described, for the 
purpose set forth." This reissue is called 
No. 72. in the plaintiff's bill. 

The above No. 1001 does not appear to have 
been reissued; but it is not relied upon 
by the plaintiffs in this suit. 

On the 31st day of May, 1S64, the above 
reissued patent. No. 1003, was surrendered 
and reissued as No. 1G83. The claims in the 
last mentioned reissue are: "First The 
combination in a harvesting machine of the 
cutting apparatus (to sever the stalks) with 
a reel and with a quadrant-shaped platform 
located in the rear of the cutting apparatus, 
these three' numbers being and operating 
substantially as set forth. Second. The com- 
bination in a harvesting machine of the 
cutting apparatus with a quadrant-shaped 
platform in the rear of the cutting apparatus, 
a sweep-rake, mechanism for operating the 
same, and devices for preventing the rise 
of tlie rake-teeth when operating on the 
grain, these five members being and operat- 
ing substantially as set forth." 
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These reissues of the patent originally 
granted to William H. Seymour, in 1851, 
were granted upon petitions and affidavits 
that the prior patents were not fully avail- 
able, etc., substantially like those before re- 
ferred to as those upon which the several 
reissues of the Palmer and Williams patents 
were severally granted. 

On the 3d day of July, 1SG5, the reissued 
patents above designated as No. 72 and No. 
IGSo were extended for seven years from 
and after the 8th day of July, 18G5, and they 
are relied upon by the plaintiffs, who allege 
that they have been infringed by the defend- 
ants. 

The general form, scope, and object of the 
claims of the several reissues of the Seymour 
patent need not be particularly remarked 
upon. They are substantially of the same 
character as those contained in the reissues 
of the Palmer and Williams patent, and 
must be governed by the same principles; 
and much that has been said in respect to 
the reissues of the Palmer and Williams pat- 
ent will therefore apply with equal force to 
the reissues of the patent of Seymour. 

But there is still another patent under 
which a claim is made by the plaintiffs, and 
this will now be referred to: 

On the 24th day of January, 1854, a patent 
Avas issued to Aaron Palmer and Stephen 
G. Williams for an improvement in grain 
harvesters. The specification annexed to this 
patent described a method of hanging the 
inner and outer bearing of the shaft or axis 
of the reel, used in harvesters, upon the for- 
ward and projecting ends of two horizontal 
beams supported by posts, crossing each oth- 
er in the form of an X, set upon or attached 
to the frame of the machine at a point so 
far in the rear of the cutting apparatus 
as not to come in contact with the standing 
grain. The outer bearing of this shaft was 
near the middle of its length. The reel was 
made witli this shaft nearly five feet long, 
with one set of arms projecting from the 
middle, and another set from the end of 
the siiaft at right angles; and to the outer 
end of those arms are attached ribs runninir 
parallel with and projecting outward beyond 
the shaft and over the standing grain near- 
ly half their length— thus covering the width 
of grain within the scope of the cutting ap- 
paratus. 

One of the claims in this patent is. of "the 
method of ianglng the reel so as to dis- 
pense with any post or reel bearers next to 
the standing grain, as herein described; 
thereby preventing the grain from gettmg 
caught and held fast between the divider 
and reel supporter;" and it is insisted by 
the plaintiffs that this claim has been in- 
fringed by the defendants. 

Before either of the inventions patented 
by Palmer and Williams and by Seymour, 
as herehibefore stated, were made, and on 
or before the 22d day of November, 1848, one 
Nelson Piatt made his petition and specifi- 
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cation to obtain a patent. On the day last 
mentioned he made the required oath, that 
he believed himself to be the original and 
first inventor of the improvement in the 
harvesting machines described in such spec- 
ification; and on this petition and specifica- 
tion a patent was issued, bearing date June 
12th, 1S40. The priority of Platfs invention 
is not denied. 

The machine described in Piatt's specifica- 
tion was extremely complicated. It had a 
quadrangular platform directly in the rear 
of the cutting apparatus, and a quadrant- 
shaped platform at the inner or stubble end 
of the quadrangular platform. These plat- 
forms were double, with spaces between the 
upper and lower portions to allow the head 
of an automatic rake to move and turn be- 
tween such upper and lower portions. The 
upper portions of these double platforms 
were slotted, so that the rakes might pass 
through these slots and move with the head 
of the rake, which moved between the upper 
and lower parts of the platform. The spec- 
ification also fully described two automatic 
rakes, and the gearing required for their 
operation when attached to and working 
with a harvesting machine. The liead of one 
of such rakes moved from side to side across 
the swath cut, and under the upper poi*- 
tion of the double quadrangular platform, 
which had slots therein to allow the teeth 
of the rake to pass through Avhen turned 
upward perpendicular to the platform, and 
to be carried across the length of the plat- 
form while in that position in order to move 
the grain to the stubble side of the quad- 
rangular platform and to the edge of the 
conjoined quadrant-shaped platform. When 
this was accomplished, the teeth were turned 
downward through the upper quadrangular 
platform and out of the way of the fallen 
grain; and the rake was then moved by the 
machinery to the proper position for its 
teeth to be again turned up from their hori- 
zontal to their vertical position, when they 
were again turned upward by the machinei-y, 
and the rake carried the cut grain to the 
edge of the quadrant-shaped platform as be- 
fore. The second rake was attached by one 
end of its head to a jogged quadrant, in 
such a manner that it might be turned upon 
its own axis, at the same time that it was 
swung through the arc of vibration of the 
quadrant, to carry the grain received from 
the first rake over the second or quadiant- 
shaped platform, and deposit it behind the 
latter on the ground. In order that the ends 
of the teeth might be carried above and 
placed behind the grain or grass delivered 
by the first rake on the second platform, 
they were turned to a horizontal position 
when moving forward by a weighted lever, 
in which position they remained until 
brought over and behind the giain to be re- 
moved by them, when the teeth were again 
turned to a vertical position and the rake 
moved in such manner as to luke off the 
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grain Tvliich liad been delivered by tlie first 
ralie on tlie second platform. 

The devices for operating tliese rakes were 
fully described, and the claims of the pat- 
entees "were as follows: 

"1, What I claim as my invention, and 
desire to secure by letters patent, is the 
combination of a series of removable cut- 
ters with the links of an endless revolving 
chain which carries them successively into 
contact with the grass or grain to be cut, 
substantially as herein described, whether 
the cutters be contigiions or placed at inter- 
vals upon the chain. 

"2. I cUiim making one end of each cutter 
•sharp, in order that by pressing against the 
adjacent end of the next cutter straw, grass, 
or other intervening obstructions may be 
cut in two and allowed to pass out, the cut- 
ters thus freeing themselves from obstruc- 
tions which might otherwise choke or break 
them. 

"3, I also claim placing the bundles or 
sheaves of grain at right angles to the path 
■of the machine by means of a second rake 
(H) combined with the first, substantially 
^s herein set forth. 

"4. I also claim moving or turning the 
first rake by cords, chains, or belts, arran- 
ged and operated as described, or in any oth- 
er substantially similar manner. 

"5. I also claim vibrating the second rake 
iB) and turning the teeth as herein set 
forth, whether the devices employed to ef- 
fect these movements be such as described 
■or others e'quivalent thereto. 

"G. I also claim changing the frequency of 
the alternations of the rakes by means of 
•cones of wheels (3, 4, 5), and ])iuions (3, 4, 
■5), or other equivalent device, for the pur- 
Ijose of varying the size of the sheaves as 
-herein set forth." 

The last mentioned patent having been as- 
signed to the plaintiffs in this suit, was by 
them surrendered, and it was reissued to 
them in four separate patents on August 31, 
18oS. The first, second, and fifth of the 
.six claims contained in the specification, an- 
Jiexed to one of these reissued patents, were 
in the following words: 

"First, combining with a machine for cut- 
ting grain and gathering it upon a platform 
(A) a raking mechanism which at suitable 
intervals sweeps the grain off the platform, 
■changes the direction of its stalks relative 
to the path of the machine, and discharges 
it upon the ground in gavels, substantially 
4vs herein set forth. 

"Second. The employment of a sweep or 
vibrating rake, operating in such manner 
that while sweeping the grain off the plat- 
form and discharging it upon the ground, 
it will change the direction of the stalks as 
described." 

"Fifth. The construction and arrangement 
■of a sweep-rake, and the mechanism for 
operating it, in such manner that it is car- 
ried back and forth and its teeth raised and 



lowered without support at the outer end." 
The claims contained in the remaining 
three reissued patents, obtained by the plain- 
tiffs on the surrender of the original patent 
to Piatt, are not now all before us, nor if they 
were, would it be necessary to examine them 
except to see how far they were in conflict 
with the broad claims now insisted upon, 
and contained in the reissues of the patents 
to Seymour, and to Palmer and Williams. 
If they were of the same character as those 
above given, it is difficult to perceive upon 
what grounds the reissued patents relied on 
in this case can be valid, if Piatt had invent- 
ed, in November, 1848, all that is now cov- 
ered by the claims of the reissues of Piatt's 
patent, made upon the application and for 
the benefit of the present plaintiffs. 

The constniction and operation of the 
rakes contained in the machines manufac- 
tured by the defendants, and which are 
complained of as an infringement of the 
patents relied on by the plaintiffs, are quite 
simple, when compared with the construc- 
tion and operation of either of those de- 
scribed in the plaintiffs' patents. In the de- 
fendants' machines, tlie rake is not connect- 
ed by long arms and hinged joints to a sep- 
arate operating lever, by which it is to be 
dragged and pushed back and forth over the 
platform; there is no arrangement or de- 
vice at the outer or grain side of the ma- 
chine to give to the rake its reciprocating 
motion backwai'd and forward, or its mo- 
tion up and down in order to pass over the 
cut grain in its forward motion, and to place 
it in contact with such grain in its back- 
ward movement, and the construction and 
mode of operation of the rake, and of the 
gearing which gives it its proper motion, 
are substantially, if not entirely, different 
from those of either of the machines de- 
scribed in the plaintiffs' several patents. 

In this machine of the defendants the 
rake-teeth are set in a lever or beam, the 
outer poition of which forms the rake-head, 
and the outer end of which moves over the 
platform from front to rear in the arc of a 
circle; and the rake so formed removes 
the cut grain from the platform to the 
ground. This lever or beam extends in- 
ward some distance beyond the rake-teeth, 
and is there firmly attached longitudinally 
to a shorter bar or frame of metal which 
moves hcu'izontally upon a pivot fixed just 
inside of the periphery of a horizontal wheel 
placed between this pivotal point and that 
portion of the lever or beam which contains 
the teeth of the rake. The metal bar or 
frame attached to the inner end or extension 
of the beam which forms the rake-head, is 
also so arranged as to move np and down 
upon another pivot placed directly above the 
point of the pivot first mentioned. This hor- 
izontal wheel has a series of cogs on its up- 
per face and near its periphery, and there is 
another series of co^s on the inner face of 
the driving wheel. The cogs on these 
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wheels mesh into cog-wheels at the end of a 
shaft extending from one of these wheels 
to the other, and the motion of the driving- 
wlieel is tliiis communicated to the horizon- 
tal wheel before referred to. On the. upper 
face of this horizontal wheel, and just with- 
in the series of cogs near its periphery, is a 
wedge-shaped cam of a curved form, not 
very far within and jiarallel to the periphery 
of the wheel, and from its highest point a 
pin projects upward through a slot which 
runs along on one side of the short bar or 
metal frame before described, from neai- the 
pivots before referred to, a distance nearly 
equal to the diameter of the horizontal 
wheel. On the under side of the metal 
frame or bar before mentioned and on each 
side of the slot before referred to, are cams, 
having curved faces extending downward, 
and so arranged as to come into contact and 
co-operation with the circular and wedge- 
shaped cam before described as extending 
upward from the upper face of the horizon- 
tal wheel. 

The machine being in motion, and the 
rake at the front of the platform in its prop- 
er place to begin its backward movement, 
the beam on which the rake-teeth are fixed 
is carried backward by the pin upon the 
horizontal wheel moving in the slot before 
described, until it reaches the side of the 
platform. The lower portion of the cam on 
the upper fajce of the horizontal wheel hav- 
ing then come into contact with the cams 
on the sides of the slot in the metal bar or 
frame before described, the beam and rake 
are innnediately, by the continued move- 
ment of the wheel and the combined action 
of the cams, lifted out of the way of the 
cut grain then upon the platform, and the 
beam and I'ake are moved round to the 
front of the platform. The highest portion 
of the cam upon the horizontal wheel hav- 
ing by this time been reached and passed, 
the beam falls, and the beam and rake 
again go through the movements just de- 
scribed. 

The platform of the defendants' machine 
is not quadrant-shaped in its outline. It has 
four straight sides, but no two sides are 
parallel. Both on the stubble side and on 
the side next the standing grain, the plat- 
form narrows considerablj- as the lines ex- 
tend to the rear, and the rear line of the 
platform inclines backward from -the grain 
side to the stubble side so rapidly that the 
fence or guard which extends along the 
grain side and rear of the platform is not 
only quite near the outer end of the rake 
where it reaches the front edge of the plat- 
form, but also at the time it reaches the 
I'earmost corner of the platform at the stub- 
ble side of the machine. 

This form of the platform with the fence 
or guard before referred to, makes the plat- 
form in effect a quadrant-shaped platform, 
although in its actual outline it does not ap- 
proach much nearer the shape of an exact 



quadrant than the platform made by Hus- 
sey prior to the inventions of Palmer and 
"^niliams, and of Seymour. 

In this machine of the defendants, the reel 
is supported by a single upright post pivot- 
ed at its lower end upon the inner portion 
or standing grain side of the main fi-ame of 
the machine, nearly oi>i)osite the driving 
wheel, and at a considerable distance in 
front of the cutter bar. Being thus pivot- 
ed, it is adjustable in such manner that tlie 
' reel can be moved backward or forwai'd. 
! and temporarily fastened in such position 
as may be required. By means of two 
short arms or posts rising from eayh end of 
a coiuiofting beam or bar, either straight or 
curved, which is attached crosswise to this 
single post in such manner as to be adjust- 
able up and down as required by the height 
or condition of the gi'ain to be cut, the reel 
is supported in its horizontal position, one 
of the bearings being at the stubble end of 
the shaft and the other near the middle, 
there being no support at the outer end of 
the reel. The reel shaft is extended beyond 
the arms of the reel on the stubble side, 
through the iipper ends of the short arms 
before referred to, and it is made to revolve 
by means of a wheel on its extreme inner or 
stxibble end, connected by proper means 
with the driving-wheel- The reel shaft has. 
therefore, no support at its outer end, or at 
any point over the standing grain, but this 
method of support does not dispense with a 
post or reel bearer on the side of the frame- 
next the standing grain. It is apparent 
that this method of hanging the reel is an 
improvement upon the plaiutifEs' method of 
hanging it in respect to the adjustable fea- 
tures of the defendants' organization, and 
it is supposed that it is also an improve- 
ment in so far as it diminishes the weight 
of the machine. The infringement claimed 
consists in the construction, sale, and use- 
of the defendants' machine of the character 
just described. 

In considering this case upon this question 
of infringement, it is unnecessary'^ to deter- 
mine that the reissues of the Seymour pat- 
ent, or of that of Palmer and AYilliams, ai'e- 
void; but the case may be disposed of upon 
the assumption that the claims in tlio sev- 
eral reissued patents are so restricted by 
the words "substantially as described," or 
words of similar import, that they may bo 
considered valid to the extent of the actual 
inventions of the several patentees. 

In regard to the first of Palmer and Wil- 
liams' inventions and patents, and also in 
regai-d to the Seymour invention and pat- 
ents, it may be said in general terms that 
the inventions of the patentees are not em- 
braced in the machines manufactured and 
sold by the defendants. 

These devices are not the same in form or 
in substance. Indeed, they are not even 
similar in their form or modes of construc- 
tion or operation. They are entirely differ- 
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ent in meclianical construction, and do not 
operate substantially in tlie same way, or 
upon substantially tlie same meeliaxiieal 
principles; and the difference does not re- 
sult from the substitution in tlie defend- 
ants' macliine of meclianical equivalents for 
the devices invented by Palmer and Wil- 
liams, or by Seymour. This sufficiently ap- 
pears by a comparison of the several de- 
vices; and a very slight examination of the 
.models produced at the hearing was suffi- 
cient to satisfy us tliat no infringement of 
the patents just refered to had been estab- 
lished. Eames v. Coot [Case No. 4,239]; 
Morris v. Barrett [Id. 9,827]; Kapp v. Bai-d 
[Id. 11,577]; American Pin Co. v. Oakville 
Co. [Id. 313]. 

Tlie several inventions claimed were only 
improvements upon a well-known machine; 
the plaintiffs were not the first who had in- 
vented and described an automatic rake in 
combination witli the cutting api^axatus and 
other parts of harvesting machines, and the 
patentees can not treat as infringers others 
who have improved the previously existing 
organizations by the use of a different de- 
vice, arrangement or combination which, 
though performing the same functions, does 
it in a different and moi-e simple and better 
manner. It is well settled that the in- 
ventor of the first improvement can not suc- 
cessfully invoke the doctrine of equivalents 
to suppress other improvements which axe 
not colorable imitations of the first. McCor- 
mick V. Talcott, 20 How. [61 U. S.] 405; 
Burr V. Duryee, 1 Wall. [6S II. S.] 573. 

The doctrine just stated is also applicable 
in its full force to the claim made under 
the original patent to Palmer and Williams, 
which claims the described "method" of 
supporting the reel of a harvesting machine; 
that is, the described mode or manner, or 
the described means of supporting the reel. 
Boulton V. Bull, 2 H. Bl. 463, 478. The use 
of entirely different means of support does 
not constitute an infringement; and though 
the result or end attained may be the same, 
the means used in the defendants' machine 
for supporting the reel are not, in form or 
substance, the same as that described in the 
Palmer and Williams patent, nor are they 
such as would be suggested by the reading 
of that patent. In the Palmer and Williams 
machine, the reel is supported by four posts, 
two of them crossed in the form of an S, 
resting on the outer side of the main frame 
of the machine, and the other two crossed 
in the same manner, resting on the inner 
or stubble side of the frame, and by bearers 
attached to the heads of these crossed posts, 
extending a considerable distance forward 
from the most advanced upper ends of these 
posts. On the drawing, these cross-posts 
appear to rest on the frame at points on 
each side of the driving-wheel, nearly oppo- 
site to the cutting apparatus and the axis 
of the driving-wheel respectively. 

In the defendants' machine, as has been 



stated, tliere is but a single post rising from 
the frame for the support of the reel. It 
rests upon the inner or standing grain side 
of the frame at a point considerably in ad- 
vance of the cutting apparatus, and it has 
the adjustable features and the cross-beam 
and short posts or arms before described. 

This method of supporting the reel is not 
in substance the same as that described in 
Palmer and Williams' specification, and it 
does not dispense with a post next to the 
standing grain, as stated in the claim of 
Palmer and Williams' patent, although such 
post is placed next the standing grain to be 
immediately cut, and not next the standing 
grain included in the swath to be cut during 
the next round of the machine. 

In our opinion, the method of supporting 
the reel adopted in the defendants' machine 
is not that described and claimed in the 
Palmer and Williams patent, nor do we con- 
sider it a colorable evasion of that patent. 

Upon the whole ease, then, the plaintiffs' 
bill will be dismissed with costs. 

[On appeal to the supreme court, the decree 
of this com-t was reversed. 11 Wall. (78 U. S.) 
516.] 

[For other cases involving these patents, see 
Seymour v. Harsh (Case No. 12,687); MarsH 
V. Seymour, 97 U. S. 349.] 
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SBYJiXOUR et al. v. PHILLIPS & COLBY 
CONST. CO. et al. 

[7 Biss. 460; i 22 Int. Rev. Rec. 234; 8 Chi. 
Log. News, 329.] 

Circuit Court, N. D. Illinois. June 30, 1877. 

CoDitT s— Federal Jdrisdiction — CiTizENsniP— 

SUl'KHSEDEAS BOXD — RULES OF Sf- 

PKEME Court. 

1. Tlie United States circuit court has juris- 
diction of a suit upon a supersedeas bond given 
in that court, independent of the citizenship of 
the parties, 

[Distinguished in Winter v. Swinburne, S 
Fed. 55.] 

2. A rule established by the United States su- 
preme court in pursuance of law, becomes, es- 
sentially, a part of the law itself. 

The plaintiffs [Mark T. Seymour and oth- 
ers] recovered a judgment in this court 
against the Phillips & Colby Construction 
Company, in July, 1S73, and thereupon the 
defendants in that case sued out a writ of 
error to the supreme court of the United 
States, and gave a supersedeas bond, to 
. which the defendants in this case are par- 
ties, as obligors. The writ of error having 
been dismissed, and the judgment of this 
court afiirmed [91 U. S. 646], a suit was 
brought upon the bond given, to which a 
plea in abatement is put in, alleging that all 
the plaintiffs and all the defendants are cit- 
izens of this state, and that this court, there- 
fore, has no jurisdiction of the case. 

Sleeper & Whiton, for plaintiffs. 

1 [Reported by Josiah H. Bissell, Esq.^ and 
here reprinted by permission.] 
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Dent & Black, for defendants. 

DRUMMOND, Circuit Judge. The ques- 
tion is, wliether, in consequence merely of 
the suit heing upon a bond given under the 
circumstances mentioned, this court has ju- 
risdi<'tion of the case, independent of tlie cit- 
izenship of tlie parties; and I am inclined to 
think that it has. 

[I Avoiild state that, in giving: this opinion 
at this time, I do not desire to foreclose any 
of the rights of the defendants. If, as the 
result of my opinion, there shall he a finding 
jigainst them upon the demurrer, there may 
1)0 a motion made in arrest of judgment, and 
I hey may take the opinion of the justice of 
the supreme court tor this circuit, upon the 
question: and if they sliould plead to the 
merits, and an issue shall he found against 
them before the cotirt or a jury, in that case 
also, a motion may be made in arrest of 
Judgment, and the opinion of Judge Davis 
taken upon the question.] 2 

So far as I have been able to investigate 
the subject, I am of opinion that this court 
has jurisdiction, on account of the nature of 
the controversy. I leave out of view one 
veiy strong aspect of the case, which was 
presented by the counsel for the plaintiffs, 
namely: that grooving out of the fact that 
this may, in one sense, be said to be an in- 
cident of the original suit — something Insep- 
anil)ly connected with it, and that owing to 
that circumstance alone, independently' of 
the nature of the controversy, the court 
might have jurisdiction precisely as it would 
of a bill filed (connected with a judgment at 
law), on the equity side of the court, of 
which, as is well known, the court has juris- 
<liction, irrespective of the citizenship of the 
parties. Waiving that view of the case at 
present, I think the nature of the eontrovei- 
sy is such as to give the coiu't jurisdiction. 

Section 1000 of the Revised Statutes of the 
United States, which re-enacta a provision 
of the act of 1789 [1 Stat. 73] declares that 
when a judge signs a citation on any writ 
of error, "he shall take good and sufficient 
securitj' that the plaintifC in error or the ap- 
pellant shall prosecute his writ or appeal to 
effect, and, if he fail to make his plea good, 
shall answer all damages and costs, where 
a, writ is a suiJersedeas, and stays execution; 
of all costs only where it is not a super- 
sedeas, as aforesaid." This does not pre- 
scribe the particular form of the security. 
In practice, the security has uniformly been, 
under this statute, a bond given by the par- 
ty in the usual form, and because it is such 
a bond, the defendants contend that the obli- 
gations growing out of the bond are of a 
common law character, and really give rise 
to no question under the laws of the United 
States. But it is clear that m one sense the 
obligation must be determined by the law 
of the United States, namely, this statute — 

2 [From 22 Int. Rev. Rec. 234.] 



"If he fail to make his plea good he shall 
answer all damages and costs." Xow what 
are those damages and costs must be deter- 
mined bj' a construction to be given to this 
statute, because it is this statute which con- 
stitutes the measure of damages, and is the 
law governing the rights of the parties. Sec- 
tion 1007 of the Revised Statutes is substan- 
tially the same as the act of 1789 amended 
by the act of the 18th of February, 1875 [IS 
Stat, olo], after the passage of the law au- 
thorising an extension of time to sixty days, 
to give the bond. "What is the law upon the 
subject can be further ascertained by refer- 
ring to rule No. 29, adopted by the supreme 
court of the United States. A rule est.ib- 
lished by the supreme court of the United 
States in pursuance of laAv, becomes, to all 
intents and purposes, of the same effect as 
the law itself, and where the court pre- 
scribes a rule as to the kind of indemnity 
that shall be given, then it becomes a rule 
under the law, and substantially a law of the 
United States. Now this was a supersedeas 
bpud, and the rule is this: "Supersedeas 
bonds in the circuit courts must be taken 
with good and sufficient security, that tlie 
plaintiff in error or appellant shall prosecute 
his writ or ai)peal to effect, and answer all 
damages and costs if he fail to make his 
plea good. Such indemnity, where the judg- 
ment or decree is for the recovery of money 
not otherwise secured, must he for the whole 
amount of the judgment or decree, including 
just damages for delay and costs and inter- 
est on the appeal," &c. Whatever questions 
there are, must arise under the law and un- 
der this rule. Whenever any question comes 
up in a controversy between parties upon a 
bond thus given, what court is to decide it; 
—what was the intention of the law in rela- 
tion to the determination of that controver- 
sy? Is it not manifest, that if it be true that 
a state coiut may have jurisdiction of the 
case, it is only conciuTent with the jmisdiction 
of the federal court, and that the fedenil court 
is ])eculiarly the ti'ibunal that ought to decide 
all such questions, because they are ques- 
tions that arise under the acts of congress, 
or under rules of coiu't passed in pursuance 
of acts of congress; and is it not also mani- 
fest that if a state court took jurisdiction of 
such a controversy, that it might ultimatelj', 
under the law or under the rule, be c-arried 
to the supreme court of the United States? 
And that position was not seriously contro- 
verted in the argument. If that is so. how 
can the court say, iipon the declaration on 
the bond, that there may not necessarily 
arise some question which is not a mere 
common law question, but may become a 
question under the statutes or under the 
rule; and must it affirmatively appear he- 
fore the court can take jurisdiction of the 
ease, that there will be necessarily a ques- 
tion arising under the statutes or under the 
rule? It was said, and i)erhaps that consti- 
tuted the strongest argument on the part of 
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tlie defense in presenting tlie demurrer, tliat 
it did not follow, because tliere was a eon- 
tract made under an act of congress, or a 
bond given, that therefore tlie federal coxnt 
could necessarily take jurisdiction of the 
case. Perhaps that is so. The ease of Wil- 
son V. Sandford, 10 Hoav. [51 IT. S.] 99, was 
a case where there was a contract made 
growing out of a patent right, and the court 
held, where the question was whether or not 
the supreme court of the United States had 
appellate jurisdiction in the case, that it had 
not, because it affirmatively appeared that 
there was no question arising under the pat- 
ent law; that it was simply a contract made 
in relation to a patent right, all questions 
connected with which were to be determined 
independently of the statute upon the sub- 
ject of patents. 

Now, if it affirmatively appeared in this 
case that it was so; if, in other words, it 
did appear that there was no question aris- 
ing in this case, either under the act of con- 
gress or under the rule of the court, then it | 
might be brought within this decision; but ; 
it is manifest that if the question had been 
in relation to the validity of the assignment 
of a patent right, then it would necessarily 
come within the jurisdiction of the federal 
court, because it would be a question arising 
under an act of congress covering patent 
rights, and I apprehend that the supreme 
court in this ease does not intend to intimate 
that if such a question had come up on the 
validity of an assignment, as authorized by 
an act of congress, that the court would not 
have had appellate jurisdiction of the case, 
although the amount in controversy might 
not have been two thousand dollars— the su- 
preme court of the United States having ju- 
risdiction independently of the amount in 
controversy in patent eases. 

The first section of the act of the 3d of 
March, 1875 [18 Stat. 470], which we have 
had occasion so often to examine since it 
was passed, declares that "circuit courts of 
the United States shall have original cog- 
nizance concurrently with the courts of the 
several states, of all suits of a civil nature 
at common, law or in equitj^, where the mat- 
ter in dispute exceeds, exclusive of costs, the 
sum or value of five hundred dollars, and 
arising under the constitution or laws of the 
United States." Xow, is this not a matter 
in dispute arising under the laws of the 
United States, as it is presented upon the 
face of the pleadings? It is an indemnity 
given in pui-suance of a law of the United 
States; the measure of the liability of the 
party, and the rights both of the plaintiffs 
and the defendants, depend upon a law of 
the United States, and a iiile of the supreme 
court of the United States. It is impossible 
to take a step in the progress of the cause 
in order to determine the rights of the par- 
ties, without looking at the law and the rule 
as the guide of the court, and controlling its 
judgment in the determination of the case. 
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From the best consideration that I have- 
been able to give this case, therefore, I think 
that the court has jurisdiction. It is a lit- 
tle singular that no case precisely in this 
form has been reported. 

The argument ab inconveniente is not 
without weight in determining this question. 
It is a controversy springing out of a suit 
already determined in the federal court. It 
is in one sense an off-shoot of that suit. It 
would seem upon principle, that this is the 
proper forum to settle all controversies grow- 
ing out of that suit. If it -nere a question con- 
nected with an execution, and a bill had 
been filed, as already stated, this court would 
be the proper forum to determine any such 
controversy. This is a bond growing out of 
that suit; it would seem that this is the 
proper forum to settle all controversies con- 
nected with the execution of the bond, and 
the rights of the parties, particularly as to 
the liabilities of the obligoi-s to the bond; so 
that conceding that it may in one sense be 
considered a new question, I feel inclined to- 
establish a precedent that the federal court 
is the proper forum to settle the rights of 
the parties. 

The demurrer, therefore, to the plea in 
abatement will be sustained, reserving the 
right to the defendants to move in arrest of 
judgment. 

[NOTE. The cause was afterwards tried by 
a jury, resulting in a verdict and judgment for 
defendants (Case No. 12,686), which judgment, 
after a motion for new trial bad been denied, 
was affirmed by the supreme court (case un- 
reported).] 
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Public Lands— Homestead Act— Exemption 
Pkovisiox. 

1. The fourth section of the homestead' act of 
congress of May 20, 1862 (12 Stat. 393), which 
provides that no lands acouired thereunder 
shall in any event become liable to any debt 
contracted prior to the issuing of the patent 
therefor, is valid and binding upon the states. 

[Cited in Fink v. O'Neil, 106 U. S. 283, 1 
Sup. Ct. 334.] 

2. The power of congress to dispose of the 
public domain, and the policy of the above ex- 
emption provision in the homestead act, consid- 
ered. 

[Cited in Paige v. Peters, 70 Wis. 182, 35 N. 
W. 329.] 

This was an action of ejectment [by Wil- 
liam H. Seymom' and others, against Daniel 
Sanders and wife] to recover possession of 
eighty acres of land in Goodhue county, Min- 
nesota. The plaintiffs allege that they were 
owners of the land November 1st, 1872, and 
that the defendants uulawfuUy detain the 
same. The defendants in their answer allege 

1 [Reported by Hon. .Tohn F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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tbat ever since April lOtli, ISfJS, they have 
been and. before that time were, and atil! are 
(Avners in fee of said lands and are in posses- 
sion tiiereof, and that Daniel Sanders duly en- 
tered it at the local land office under the 
homestead act of congress (12 Stat. 392), and 
holds and occupies it as a homestead with his 
family, and tliat no patent has ever been is- 
sued. The caxise was tried on a stipulation 
as to the facts. From this stipulation it ap- 
pears that Daniel Sanders, on March 14th, 
ISiy.i, settled upon, improved and entered, one 
hundred and sixty acres of the public lands 
under tlie said homestead act. That he com- 
plied with said act and proved, perfected and 
completed his right to a title on April 10th, 
1868, and on that day became entitled to a 
patent and received the final certificate, sign- 
ed by the proper receiver of the United States 
land office. It does not appear that the pat- 
ent has yet issued. The plaintiffs obtained 
judgment in the state court against Daniel 
Sandere on May 2.5th, 1S68, and on the same 
day docketed it in the office of the clerk of 
that court in (Toodhue eountj', where the land 
was situated. 

By Gen. St. Minn. pp. 485, 486, § 254, judg- 
ments are liens on all the real property of 
the judgment debtor in the countj' or after- 
wards acquired by him. The plaintiffs issued 
execution on this judgment August 30th, 1871, 
and Sanders selected and the sheriff set ofi' 
to him as exempt, the south half of the said 
IGO acres, imder the state exemption laws 
(Gen. St. Minn. p. 498, c. 18), and sold the 
north half (being the land in dispute, to the 
plaintiffs on October 21, 1871. One year from 
such sale expired and no redemption was 
made from the sale, and under the statute 
the certificate became evidence of absolute 
title in plaintiffs without further eonvej'ance. 
(ien. St. Minn. p. 491, § 290. 

Daniel Sanders made a deed of this eighty 
acres of land to his wife, Mary Ann Sanders, 
on April 23d, 1868, and for that reason she 
is made a defendant. This deed was not re- 
corded until June 24th, 1869. By Gen. St. 
ilinn. p. 500, § 2, such a deed is permitted if 
the conveyance contains a power of disposi- 
tion by deed, will, or otherwise (Leighton v. 
Sheldon, 16 ilinn. 243 [Gil. 214]), but is void 
as to his creditors imless recorded in proper 
registry within seventy days after its execu- 
tion and delivery. This deed does not con- 
tain such power and was not so recorded. 
The plaintiffs wore his creditors, and as such 
claim that the deed to the wife was void. 
The stipulation provides that if the fourth sec- 
tion of the homestead act, so called (12 Stat. 
392), is, in its application to this case, con- 
stitutional, and a valid and binding regula- 
tion of the jiidicial power and policy of the 
state of Minnesota and paramount to the 
state laws and regulations in regard to ex- 
emptions from levy and sale on writs of ex- 
ecution, then judgment shall be given for the 
defendants, otherwise for the plaintiffs. 

The General Statutes of Minnesota (page 448, 
§ 269) provide that all property, real, personal 



or mixed, belonging to the defendant in the 
execution may be levied upon and sold. But 
by the same statutes (page 498, § 1) it is pro- 
vided that a homestead in quantity not exceed- 
ing eighty acres and the dwelling house there- 
on, to be selected by the owner thereof, and 
owned and occupied by any resident of this 
state, shall not be subject to levy or sale upon 
execution. The act of congress approved May 
20th, 1862 (12 Stat. 393), provides that no 
lands acauired under that act shall in any 
event become liable to the satisfaction of any 
debt or debts contracted prior to the issuing 
of the patent therefor. By the act of con- 
gress approved February 26th, 1857 (11 Stat. 
167, § -5), authorizing the people of Minnesota 
to form a constitution, it was provided that 
the state should "never intex-fere with the 
primary disposal of the soil within the same 
by the United States, or with any regulation 
congress might find necessary for securing 
the title in said soil to bona fide piu-chasers 
thereof." These provisions were incorporated 
into the state constitution (article 2, § 3), and 
were ratified by a vote of the people. The 
state was admitted into the Union May 11th, 
3858, on an equal footing with the original 
states. 

Chas. C. Wilson, for plaintiffs. 
C. & J. C. McOlure, for defendants. 

Before DILLON. Circuit Judge, and NEL- 
SO.X. District .Fuiige. 

DILLON, Circuit Judge. Congress is in- 
vested by the constitution with the express 
power of disposing of and making all need- 
ful rules and regulations respecting the pub- 
lic domain. This gives to congress author- 
ity to dispose of the public lands without 
limitation, and leaves to its discretion the 
mode of disposition, U. S. v. Gratiot, 14 
Pet. [39 U. S.] 526. 

If the land here in question were within 
one of the territories of the United States it 
would hardly be doubted that congress could 
lawfully provide in an act for the disposal of 
the public lands that it should not be liable 
for debts contracted by the homestead set- 
tler prior to the issue of the patent. This 
the learned counsel for the plaintiffs con- 
ceded, but they claim that sec. 4 of the 
homestead act of congress, of May 20tli, 
1862, should be limited in its application to 
the liublic domain outside of the respective 
states. But the power of congress within 
the limits of the state of Minnesota is, in our 
judgment, precisely the same as respects the 
mode and purposes of disposing of the public 
lands, as it is within the territories. 

Over the public lands, so far as concerns 
their disposition, whether as to time, mode 
or objects, the state has no authority what- 
ever. On the other hand, the authority of 
congress is paramount and exclusive. Any 
question upon this subject which might oth- 
erwise exist, growing out of the respective 
powers of the state and federal, governments, 
is precluded by a solemn comj^act in the act 
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providing for tlie admission of the state, and 
in the constitution of the state itself, to the 
effect that the state would "never Interfere 
with the primary disposal of the soil within 
the same by the United States, or with any 
regulation congress might find necessary for 
securing the title in said soil to bona fide 
purchasers thereof." 

Thus the plenary powar of congress over 
the disposition of the public lands within the 
state is expressly recognized to exist by the 
organic law of the state; and we hold that 
congress may dispose of them at such time, 
in such manner, and for such purposes as in 
its ;r3dgment it may deem best. 

The title to all public lands must pass and 
vest according to the laws of the United 
States. Wilcox v. Jaclcsou, 13 Pet. [3S U. S.] 
49S, 517. And, undoubtedly, it is true as a 
general proposition, that after the title has 
passed from the United States, and is fully 
vested in purchasers from it, the land be- 
comes subject to state legislation, and the 
power of the general government with re- 
spect to it ceases, except so far as it is other- 
wise lawfully provided in the act by which 
congress disposes of the land. 

It has been expressly adjudged by the su- 
preme court that congress cannot be confined 
to any particular mode of disposition, but 
may lease or otherwise dispose of the public 
domain in its discretion. U. S. v. Gratiot, 
supra. 

Down to 1S62, congress had never adopted 
the policy of ofCering the public lands to those 
who would cultivate and make permanent 
homes upon them, and the act of May 10th, 
of that year, is the first homestead law of the 
general government. It would be difficult, 
perhaps, to point to any enactment of the 
federal congress more wise in conception, 
just in policy, and beneficial in results, than 
this. And these benefits were chiefly to the 
states by securing therein at an early day a 
large body of permanent settlers upon tlie 
public lands. By the act a quantity of 
land not exceeding 160 acres is given to any 
head of a family possessing the required 
qualifications, on condition of settlement, 
cultivation and continuous occupancy as a 
home by the settler for the period of five 
years. During this period the settler is pre- 
vented from alienating any part of it, or 
from making any actual change of residence, 
or from abandoning the land for more than 
six months at any time. If he complies with 
the provisions of the act, he becomes entitled 
to a patent at the end of five years. 

Section 4, the validity of which, in its ap- 
plication to this case, is the question to be 
settled, is in these words: "No lands acquired 
under the provisions of this act shall, in any 
event, become liable to the satisfaction of 
any debt or debts contracted prior to the is- 
suing of a patent therefor." 

It is not diflicult to discover the reason for 
this provision. A leading object of the 
enactment was to benefit the poor man who 



was unable to buy the lands at government 
price and receive his title at once and with- 
out conditions; and it undoubtedly occurred 
to congress, that many persons who had 
been unfortunate and were insolvent would • 
avail themselves of the act; and conceiving 
that the creditor in such cases had no equi- 
ty to subject to the payment of his debt 
lands which had been given to the debtor by 
the bounty of the government, and to pro- 
tect the debtor and to encourage persons to 
settle upon the public domain under the act, 
the fourth section was adopted. In the case 
before us the debt upon which the plaintiffs 
obtained judgment was created after the de- 
fendant had settled upon the land under the 
homestead act of congress, and before the 
expiration of the five years, so that the cred- 
itor was aU along apprised that the land was 
not liable to the payment of his debt, and 
certainly he is without just ground of com- 
plaint against the exemption. His legal 
groimd of objection, however, is that the ex- 
emption is an invasion of the lawful rights 
of the state, and conflicts with her laws, 
which exempt only 80 acres of land to the 
debtor. It will be observed that congress 
does not attempt to exempt the land from 
debts contracted after the patent has issued, 
or, in other words, after the title has passed 
from the general government. Before the 
title has thus passed, congress, under its 
power to dispose of the public lands, may 
prescribe the tei'ms and conditions upon 
which the disposition shall be made, and as 
against the state, it is our judgment that it 
was competent for congress as incidental to 
the power of disposal of the lands, and to 
promote the enlightened and humane policy 
it had in view, to provide that the lands ac- 
quired by the homestead settler should be 
held by him free from all antecedent debts. 

This question, which is one of great prac- 
tical moment, and affecting, as counsel in- 
form us, very many persons, • does not ap- 
pear to have before arisen for judicial deter- 
mination, but we feel auite confident that 
our conclusion is correct. 

Agreeably to the stipulation of counsel, in 
case we should be of opinion that the fourth 
section of the act is valid, judgment will be 
entered for the defendants. 

NELSON, District Judge, concurs in the 
foregoing, and is of opinion also that the same 
result follows from the fact that no patent has 
ever emanated from the government, and hence 
the plaintifiT not having legal title cannot 
maintain ejectment. 

Judgment for defendants. 

NOTE. Since the foregoing opinion was de- 
livered, the supreme court of Minnesota, in the 
case of Russell, respondent, v. Lowth & Howe 
[unreported], appellants, have decided, under 
section 4 of the homestead act of May 20, 1882, 
that land patented to an actual settler under 
said act of congress does not become liable for 
debts of the patentee contracted prior to the 
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issuing of the patent, if conveyed to another 
person. The provision of the state constitution 
"tliat this state shall never interfere with the 
primary disposal of the soil within the same by 
the United States, or with any regulations con^ 
gress may find necessary for securing the title 
to said soil to bona fide purchasers thereof" 
(article 2. sec. 3) is an express inhibition of the 
state legislature to pass any law subjecting 
lands patented under the act of congress known 
as the homestead act, to levy and sale upon 
execution, issued upon a judgment for a debt 
of the patentee created prior to the issuing of 
the patent. Same principle, see Jliller v. Lit- 
tle (1874) 47 Cal. 348. In Xycum v. McAllis- 
ter, 33 Iowa, 374, it was held that the provi- 
sion in section 4 of the federal homestead act 
of May 20, 1862, which provides that "no 
lands, acquired under the provisions of this act 
shall become liable to the satisfaction of any 
debt contracted prior to the issuing of the pat- 
ent," was not designed to disable the settler 
from mortgaging his interest in the premises 
before the issuing of the patent. In this case 
the right of a mortgagor to a patent was per- 
fected, he having resided on the premises more 
than five years. 
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Case No. 13,691. 

The SHADY SIDE. 

[8 Ben. 424.] i 

District Court, E. D. New York. May, 1876. ^ 

COL!JSIO>r AT PlEU — FoG — SPEED. 

The steam tug M. backed from a bulkhead out 
into a slip m the East river alongside of a brig 
which was lying alongside of the pier at one 
side of the slip, to take her in tow. The morn- 
ing was foggy. The steamboat S., coming up 
the East river near the piers, miscalculated 
her position and ran into the M. which was at 
the time inside of the end of the piers. Held, 
that the S. was running .at too great a rate of 
speed in the fog, and was out of her proper 
place, and that she was responsible for the 
damages. 

This was a libel by George S. Townsend, 
owner of the steam tug Mary, to recover the 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here repi'int- 
ed by permission.] 

2 [Modified in Case No. 12,092.] 



damages sustained by lier in a collision with 
the steamboat Shady Side, which occurred 
on the 16th of March, 1875. The libel al- 
leged, that the tug' was in a slip in the East 
river between the foot of Jackson and the 
foot of Gouverneur streets, in New York 
City; that she backed from the bulkhead to 
come alongside of a brig which was lying on 
the lo^^•er side of the Jackson street pier, 
for the purpose of taking her in tow; and 
that the Shady Side came up the East rivei* 
close to the Goiiverneur street pier, and, in- 
stead of keeping on up the river, headed into 
the slip and struck the port side of the tug, 
head on, injuring her so that she sank. The 
answer alleged, that the morning was very 
foggy, so that it was not safe for the Shady 
Side, as she was bound on a regular trip 
from Fulton street to Morrisania, to keep 
the middle of the riA'er, on account of the 
danger of meeting ferry-boats; that, accoi'd- 
ingly, she was running slowly up the river 
near the New York piers, keeping a good 
lookout and blowing her whistle, when sud- 
denly a tug was seen backing rapidly out 
of the slip in question; and that the tug 
backed across the bows of the Shady Side 
and was struck by her before the Shady 
Side could, with all diligence, be stopjied. 

Beebe. "N^'ilcox & Hobbs, for libelant. 
D. & T. MeMahon, for claimant.* 

BLATCIIFORD. District Judge. I deem it 
satisfactorily established that the tug was 
not, as to anj' part of her, outside of the 
end of the Jackson street pier at any time 
prior to the collision. The testimony of the 
witness Pearson, on the Martha, is more re- 
liable than that of any of the witnesses on 
the part of the steamboat, and his evidence, 
added to that of the other witnesses for the 
libelant, is controlling on that point. That 
being so, the tug was entirely out of the way 
of any course Avhich the steamboat was en- 
titled to take or was intending to take, and 
was without fault. She was in a position 
which gave to her the benefit of the rule es- 
tablished in the cases of The Granite State, 
3 Wall. [70 U. S.] 310, and The Bridgeport, 
14 Wall. [81 U. S.] 116. The steamboat was 
proceeding at too great speed in the fog, 
and manifestly did not knoAV where she was 
with accuracy. She was heading in for the 
piers, but, in the fog, she headed in at a 
greater angle than she supposed she wa-s 
making. She thought she was heading for 
a point outside of the end of the .lacksou 
street piei', while, in fact, at the time she 
discovered the tug ahead of her, she was 
heading further inshore. The result was, 
that she hit the tug when the tug was inside 
of the end of the Jackson street pier. 

The libelant must have a decree, with a 
reference to ascertain the damages sustained 
by him. 

[NOTE. A decree was entered for ,V7,616.0.">, 
from which the claimant appealed to *ho circuit 
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court. The decree of tbis court was Tuodified 
by aJlowine the libelant §3,500, as the value of 
the tug at" the time of the collision. The. libel- 
ant was allowed costs in this court, but the 
costs in the circuit court were divided. Case 
No. 12,692.J 

Case Wo. 1S,69S. 

The SHADY SIDE. 

[17 Blatchf. 132.] i 

Circuit Court, S. D. New York. Aug. 28, 
1S79.2 

Collision— In Slip— Running in Fog— Speed- 
Whistle— Ajiouxt OP Recoveby— Costs. 

1. A steam tug moving in a slip, in a fog, and 
inside of the ends of the piers, is not required 
to sound her steam whistles, as a signal to_ a 
steamer moving up the river outside of the slip, 
and which runs into the slip and collides with 
her. 

2. A steamer running up a river in a fog 
mistook her way and ran into a slip at a speed 
which made it impossible for her to stop, so as 
to avoid a collision with a tug inside of the 
slip, after the tug came in sight, and was held 
in fault for not running at a moderate speed 
in a fog. 

3. The tug having been sunk by the collision, 
the libellant procured her to be r.aised. She 
was sold to the libellant for $18, in a suit 
against her by the person who raised her. The 
libellant afterwards paid the charge for raising 
her, §600. The expense of repairing her, added 
to the cost of raising her and a reasonable de- 
murrage, exceeded what would have been her 
value when repaired. This court allowed the 
libellant $3,500, as her value at the time 6f her 
loss, as a total loss. The value of what was 
saved was sufficient to pay the expense of sav- 
ing it, but no more; and the value of the tug 
when raised was equal to the expense incurred 
in searching for and raising her, but no more. 

4. This court allowed to the libellant his costs 
in the district court, and, as the claimant had 
been partially successful on the appeal, it di- 
vided the costs in this coui*t. 

[Appeal from tbe district court of the Unit- 
ed States for the Southern district of New 
-York.] 

This was a libel iu rem, filed in the disti'ict 
court, for a collision. That court decreed for 
the libellant, with costs [Case No. 12,691], and 
awarded to liim $5,000, as the value of Ms 
tug at the time of her loss, as a total loss, 
with Interest; $600, as the expense of i-ais- 
ing her, with interest; $250 for the time and 
disbursements of the libellant, after the col- 
lision, in finding his tug and preserving her; 
and $300 for lier furniture lost, not appurte- 
nances, with interest; in all, $6,803.10, for 
which amount, with interest, and $720.37, 
costs, being, in all, $7,616.05, a decree was 
entered. The claimant appealed to this court. 
This couit found the following facts: "At 
about eight o'clock in the morning of March 
16, 1875, the steana tug Mary, owned by the 
libellant, and which had been laid up the 
night before on the upper side of pier 52, 
Bast river, New York, near the bulkhead in 
the slip between piers 52 and 53, left her 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit judge, and here reprinted by permission.] 

2 [Modifyiiig Case No. 12,691.] 
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berth to back across the slip, and take on her 
fenders, either at pier 53, or at a brig lying 
alongside that pier. The brig lay at the low- 
er side of the pier, with her bow toward the 
bulkhead of the slip, and her stern about 
seventy feet inside the outer end of the piei*. 
The brig was about one hundred feet long. 
Pier 52 was about two hundred feet long, 
and pier 53 about two himdred and eighteen. 
The slip between them was about five hun- 
dren and fifty feet wide. The tide was 
strong ebb, and a thick fog w-as prevailing. 
The Shady Side was a side-wheel steamer, 
running on a feny ^between pier 22, East 
river, and Morrisania. She left her pier at 
7.45 tliat morning, bound up the East river, 
on a ti'ip to connect at Morrisania with the 
Port Chester Railroad, at 8.25. When she 
was about opposite Catharine sti-eet, the fog 
growing thicker, she was slowed down, and 
her course, which, to that time, had been well 
out in the river, going np parallel with the 
ends of the piers, was changed so as to head, 
as was supposed, about for the end of pier 
53. That pier could not be seen at the time, 
and the course was shaped by compass. At 
pier 38 the fog lighted up again, and she was 
run at full speed tmtil she reached pier 45, 
when, the fog again becoming thicker, ,she 
was slowed once more, and her course chan- 
ged, so as to bring her in nearer the piers. 
She passed pier 52 not a great distance 
away, and headed on her course, which would 
take her somewhat inside the end of pier 
53. That pier could not then be seen from 
her. When the Shady Side was passing piex- 
52, the Mary was in the slip, about halfway 
across from pier 52 to the brig. She lay a 
little angling across the slip, her stem being 
nearer the brig than her bow. Her stern 
was not then as far out toward the end of 
the pier as was the stern of the brig. Her 
engine was stopped, though she still had a 
little sternway on. The intention was to 
have her taken by an eddy in the slip over 
towards the brig. The wheelsman on the 
Shady Side first saw the Mary when he, in 
the pilot house, was about opposite, or a lit- 
tle past, pier 52. The attention of the cap- 
tain was at once called to the Mary, and he 
rang the bell to stop and back, and hove the 
wheel hard over to starboard. The Shady 
Side was at the time headed for the Mary, 
and under strong headway. The Mary, see- 
ing her coming, commenced backing, but, be- 
fore the Shady Side could be stopped, or tlie 
Mary got out of the way, the vessels came 
together, the Shady Side striking the Mai-y 
on her port side, about twentj' feet aft of the 
stem, cutting into her nearly as far as the 
keel. The force of the blow was such as to 
throw the captain of the Maiy, who Avas 
standing on the outside of the pilot house, 
and another man on deck, overboard. The 
engineer of the Mary got on board the Shady 
Side, without shutting ofiE his engine, which 
was backing. The engine kept up its back- 
ward motion until the vessels got separated^ 
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;uul then the IMaiy was carried about two- 
thirds tlie way across the river, and down as 
far as the bridj^e pier, where she sanlj. The 
Shady Side liept on under headway until she 
came within a few feet of the brig. When 
she stopped, she was headed so as to strilie 
the brig about fifteen feet from the stern. 
Tlie collision occurred a considerable distance 
inside the ends of the piers. The ilary did 
not sound her whistle when slie left her 
berth, or at any time while moviiifr in the slip. 
She at no time went outside the slip. The 
Mary was about sixty-eight feet long, and 
the Shady Side about one liundred and sixty- 
eight. Some time was spent in searching 
for the Mary, after she sank. She was found 
in very deep water, and in a much frequented 
part of the harbor. Some difficulty was ex- 
perienced in getting parties willing to con- 
tract for raising her. She was at last raised, 
however, and taken to the Hoboken* flats. 
The price paid for this work was six hun- 
dred dollars. While she was lying on the fiats, 
an effort was made to have the claimant 
agree that she should be considered a total 
loss, and the rights of the paities determined 
accordingly. The claimant not assenting to 
this, the contractors for raising her commen- 
<'ed a suit against her, in admii-alty, to re- 
cover the amount due them. This was done 
Avith the consent of the libellant, and, a de- 
cree having been obtained for her sale, she 
was bid in by the libellant for eighteen dol- 
lars. After this was done, the libellant paid 
the debt. He made no defence in the ad- 
miralty- suit. Soon after the purchase was 
made at this sale, she was taken by the li- 
bellant to a diy dock in NeAV York, where 
some repairs were made. But little was 
done, however, and she wa^^ taken down to 
pier 52. After lying there awhile, she was 
removed to a small creek on Long Island, 
and there beached. When she was raised she 
was not worth repairing. The cost of re- 
pairs, added to the expense of raising, and 
a proper allowance for demurrage, would 
amount to more than she would be worth 
when repaired. The value of the Mary, at 
the time of the collision, was thirty-five hun- 
dred dollars. Her value when raised was 
equal to the expense incurred in searching 
for and mising her, but no more." 

E. A. Wilcox, for libellant. 
Dennis Mcilahon, for claimant. 

WAITB, Circuit .Justice. The only fault 
charged upon the ilary is her failure to sound 
her whistle. The evidence leaves no doubt on 
my mind, that the collision occurred inside the 
ends of the piei-s, and that the ilary was sim- 
ply moving across the slip. The sailing rules 
requu-e, that steam vessels, when under waj'^ in 
a fog, shall sound their steam Avhistles. and, 
when not under way, their bell. This evi- 
dently applies to vessels moored, or moving in 
the way of commerce, and not to those lying 
at docks, 0]-, ordinarily, to those moving about 



in slips. The object is not to notify vessels 
of their appi-oach to the land, but of the prox- 
imity of other vessels in the waters they are 
xiavigating. The Shady Side was moving up 
the river. Her course was entirely outside the 
slip. A whistle sounded as a fog signal in the 
slip would tend to deceive rather than give in- 
formation as to tlie actual facts. Such a sig- 
nal would indicate the channel or fairway of 
the river, rather than a place inside the land, 
as a slip really is. What the Shady Side ex- 
pected was information as to the waters she 
was to navigate, not the mooring places along 
the shore in the harbor. It was not a fault 
of the Maiy, therefore, toward the Shady Side, 
to omit the sounding of her whistle. The 
Shady Side was clearly in fault. While run- 
ning in a fog, in a harbor liable to be crowded, 
she mistook her way and ran into a slip at a 
speed which made it impossible for her to 
stop, so as to avoid a collision, after an ob- 
struction came in sight. Such speed was cer- 
tainly not moderate, under the circumstances, 
and indicated a want of caution, whicli is en- 
tirely inexcusable while navigating a harbor 
like that of New York, in a dense fog. 

The real controversy in the case is as to the 
amount of damages. The libellant claims as 
for a total loss, because the expenses of re- 
pairs, added to the cost of raising and a rea- 
sonable demurrage, would exceed the value of 
the vessel when repaired. In this, I think, he 
is sustained by the evidence; but, if the boat 
had been sound and in all respects in a good 
condition at the time of the collision, the case 
would have been different. Neither the en- 
gine nor the boiler were seriously injured by 
the blow. The hull alone was hit. Had that 
been reasonably strong, it is scarcely to be be- 
lieved that a cut into the side only, even as 
far as the keel, would have put her past re- 
pair. Tlie fact. that, after she was taken out 
on the dock, her owner abandoned her, is evi- 
dence that, to his mind, her hull was not worth 
repairing. The mere mending of the break 
would not make an otherwise weak hull strong. 
Whatever damage happened to tlie engine and 
boiler, sii^'e in some unuuportant particulars, 
was caiised by the sinking. This seems to have 
developed the fact that the boiler was substan- 
tially worn out. and that the engine might 
possibly not be worth a new hull. The libel- 
lant, under these circumstances, is entitled to 
recover as for a total loss, less the value of 
what was saved. 

The testunony as to value is conflicting and 
not altogether satisfactory. My conclusion, 
however, is. that the vessel was in a condi- 
tion which made her liable to fail at any time. 
So long as she could be kept up. she would do 
reasonably good work, and make fair earn- 
ings, but, when she began to give out, she was 
likely to go altogether. She was nearly six- 
teen years old, and had been bought by the 
libellant, in Boston, for two thousand dollars, 
three j'ears before. Somewhat extensive re- 
pairs were made on her after this purchase, 
and her mai'ket value in New York may have 
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Ijeeu greater than it was in Boston. She -was 
still, lioAvever, an old vessel. She had never 
heen rebuilt. Her toiler was as old as the 
hull, and, undouhtedly, would have soon given 
out. Under all the circumstances, I cannot be- 
lieve the actual value of the vessel was more 
than thirty-five hundred dollars. If it was, I 
am clear she ought to have been repaired. 
The value of what was saved is suflScient to 
pay the expense of saving it, but no more. 

The libellant may take a decree for three 
thousand five hundred dollars, with interest at 
six per cent, from Mai-eh 16, 1875. He is also 
entitled to recover his costs in the disti-ict 
court, but, as the claimant has been partially 
successful on his appeal, the costs in this court 
wiU be divided. 



Case Wo. 12,693. 

SHAEFER et al. v. KETCHTJM. 

16 Int. Rev. Rec. 4.] 

Circuit Court, S. D. New Tork. 1867. 

Internal Revesue— Patmests under Protest 
— Beeu Tax— Action to Recover Back. 

[1. A payment of internal revenue taxes un- 
der protest is not a voluntary payment, where 
both the collector and the party paying under- 
stand at the time that payment must be made 
or the law will be enforced.] 

[Cited in U. S. v. Schlessinger, 14 Fed. 684.] 

[2. A verbal protest, which is noted by the 
deputy collector on the back of the tax receipt 
which he gives tp the parties paying the tax, 
is a sufficient protest.] 

[3. Under section 50 of the act of 1862, which 
lays a tax of one dollar a barrel on beer "man- 
ufactured and sold, or removed for consumption 
and sale." after the 1st day of September in that 
year, the tax applies only to beer manufactured 
on or after that date, and not to beer which 
was manufactured in the spring, and which 
was sold, or removed for consumption and sale, 
after the 1st of September.] 

[4. An action will lie against the collector of 
internal revenue to recover back taxes paid 
under protest, and which were assessed under 
the act of 1862.] 

This was a suit [by Frank Shaefer and oth- 
ers] against the defendant [Edgar Ketehum] 
as collector of internal revenue for the Ninth 
district, New York, to recover ceitain tax 
claimed to have been illegally collected on a 
quantity of lager beer. 

Mr. Pelton, for plaintiffs. 

Dist Atty. Courtney, for defendant. 

SHIPMAN, District Judge (charging jury). 
This suit is to recover §1,997, the amount of in- 
ternal revenue tax collected by defendant on 
that number of barrels of lager beer, re- 
turned by the plaintiffs as removed for con- 
sumption or sale during the month of Sep- 
tember, 1862. The plaintiffs claim that this 
amount was wrongfully exacted of them, and 
they seek to recover it back in this suit. The 
first question to be determined is, whether 
the payment was voluntary, or whether it 
was made to prevent its collection b.v dis- 
traint of the plaintiffs' property. On this 



point there can be no doubt, in view of the 
testimony of the defendant,- the collector. 
He frankly states that "it was understood 
by the parties that payment must be made, 
or the law would be enforced." The plain- 
tiffs paid under this view of the matter, and 
this must be deemed a constrained and not 
a voluntary payment. The sum in question 
was paid under a verbal protest, which pro- 
test was noted by the deputy collector on the 
back of the receipt which he gave the plain- 
tiffs. If any protest at all was necessaiy, 
this was sufficient The clauses of the law 
under which this tax was collected are as 
follows: That on and after the 1st day of 
Axigust (afterwards extended to the 1st day 
of Septembev), 1S62, there shall be paid on 
all beer, lager beer, ale, porter, and other 
similar fermented liquors, by whatever name 
such liquors may be called, a duty of one dol- 
lar for each and every barrel containing not 
more than 31 gallons, and at a like rate for 
any other quantity or fractional parts of a 
barrel which should be brewed, or manufac- 
tured and sold, or removed for consumption 
and sale, within the United States or the ter- 
ritories thereof, or within the District of Co- 
lumbia after that day. Section 50 [12 Stat. 
450]. "That whenever by the provisions of 
this act a duty is imposed upon any article 
removed for consumption or sale, it shall 
only apply to such articles as are manufac- 
tured on or after the 1st day of August (Sep- 
tember), 1802, and to such as are manufac- 
tured and not removed from the place of 
manufacture prior to that day." Section 75, 
proviso at the end. 

It is clear, from the language of the fiftieth 
section cited, that lager beer sold after the 
1st of September, and manufactured before 
that time, was not subject to tax. The 
words of the act are plain: "Beer, lager beer, 
etc., manufactured and sold * * * after 
that day" shall pay a tax of one dollar per 
barrel. The words "removed for consump- 
tion or sale" are separated by the disjunc- 
tive "or" from the "manufactiu-ed and sold," 
as they must have been in order to make 
the provision intelligible. But it cannot for 
a moment be supposed that congress intend- 
ed to allow beer made before the 1st of Sep- 
tember to be sold after that date free of tax, 
while the same article made before, and re- 
moved for consumption or sale after, the 
same date should be subject to tax. The 
obvious intent of the law was to subject all 
of this class of beverages in the bands of the 
manufacturer, made after the 1st of Septem- 
ber, to a uniform tax, and the time when 
such tax should become payable was fixed 
at the date when the same should be sold or 
removed for consumption or sale. When the 
manufacturer sold it, then it should become 
payable. When he sent it to any place, own- 
ed by himself or another, for consumption, 
then the tax should become payable. When 
he removed it to a commission house or any 
other place for sale, then it should become 
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payable. The law intended to make remov' 
al for consumption or sale equivalent to a 
sale, and to require tlie manufacturer, when 
he should either sell or remove for eon- 
sumption or future sale, to at once pay the 
tax. The tax was to he levied on the manu- 
facturer as soon as the article passed into 
the trade in any form or for any purpose. 

The beer in question was removed for con- 
sumption and sale during the month of Sep- 
tember, 1862, and was so returned by the 
plaintiffs to the collector, and the tax exact- 
ed. If It was manufactm-ed after the 1st 
day of September, then it was subject to tax; 
if not. it was not subject to tax. On this 
point both the plaintiffs and the defendant 
have examined witnesses, and they all sub- 
stantially agree. The plaintiffs testify that 
the beer was all brewed before the middle 
of April, and most of it in January, February, 
and March; that it was that kind of lager 
beer made for summer use, and could not 
be manufactured later than April; that im- 
mediately after it was brewed, and by the 
middle of April at the latest, il was drawn 
from the fermenting tubs into large casks 
and placed in cool vaults, where the air was 
kept through the summer at a low tem- 
perature, in order to preserve the beer to be 
dealt out during the summer and fall to the 
customers of the manufacturers. The defend- 
ant claimed that this Mud of beer, for a 
considerable time after it is placed in the 
vaults, necessarily undergoes a ripening pro- 
cess, which is indispensable to its perfection 
and fitness for use, and that therefore it was 
not whollj' "manufactured" till this alleged 
change was completed. But the witnesses 
on both sides, if their testimony is to be 
believed, and I see no reason to disbelieve 
them, conclusively prove that this claim is 
unfounded. None of them fix a longer time 
than four weeks after the beer is placed in 
the vaults before it becomes settled, and per- 
fectly fit for use. Most of them fix a shorter 
time. They all agree that after four weeks 
in the vaults, at the longest, the beer is in 
as complete a state for the market as it ever 
can be, though, as its age increases, some 
slight and immaterial difference in the taste 
is perceptible, until it finally begins to de- 
teriorate. Now, upon the most liberal test 
of proof for the defendant, his own witnesses 
establish the fact that this beer must have 
been completely manufactured by the 1st of 
June, including in the term "mamifactured" 
the alleged ripening or improvement of the 
article as a beverage, which is supposed to 
have taken place after it was placed in the 
vaults. 

To ask you, therefore, to retire to deliberate 
upon a question whether or not this beer 
was manufactured till after the 1st of Septem- 
ber, 1862, would be simply to submit to you 
the question whether the witnesses on both 
sides have not testified falsely. I see no oc- 
casion to do this, and I therefore direct you 
to retm-n a verdict for the plaintiffs for §1,- 



997 principal, and ?651.96 interest, making, 
in the whole, §2,648.96. 

I will add a single remark touching the pro- 
viso, cited from the seventy-fifth section of 
the act It will be seen, from the constiiic- 
tion I have given to the fiftieth section, that 
I regard that proviso as having no applica- 
tion to the class of articles taxed by the fif- 
tieth section, as I hold that none are taxed 
by the latter on removal for consumption or 
sale except such as were manufactured after 
the 1st of September. 

The district attorney, among other re- 
quests, asks me to charge you that the col- 
lector is not liable to this suit, which request 
is denied, as I undei-stand. upon reliable au- 
thority, that the supreme court of the Unit- 
ed States at its last term held that such ac- 
tions would lie against the collectors of in- 
ternal revenue. However the law may have 
been regarded heretofore on this point, if I 
am correctly informed, it is no longer an open 
question. 

The district attorney excepted to the rulings 
of the judge as to the construction of the law. 

The jury, as directed, rendered a verdict for 
the plaintiffs. 



Case K"o. 12,694, 

In re SHAFER et al. 

[2 N. B. R. 586 (Quarto. 178^; 1 Chi. Leg, 
News, 326.] i* 

District Court, S. D. New York. May 19, 1869. 

BaXKRUPTCT — VOLUN'TAKT PETITION — DeLAT IK 
St'UKEKDEBIKG ASSETS. — CUSTODIAN. 

Where debtors had been adjudged bankrupts 
on their own petition, but delayed to surrender 
their assets to the register, held, that an order 
should be issued for the immediate surrender 
thereof to the register, and the appointment by 
him of a proper custodian. 
[Cited in Re Brinkman, Case No. 1,884.] 
[Cited in Williams v. ilerritt, 103 Mass. 187.] 

[In the matter of Shafer &, Hamilton, bank- 
rupts.] 

By I. T. WILLIAMS. Register: 

This case coming on before me, one of tbe 
registers of this court, upon the return of the 
order of reference, and having adjudicated 
the bankruptcy of the said bankrupts, and it 
appearing from the schedules annexed to 
their petition that there is a large amount of 
assets, consisting of large quantities of liq- 
uor, now in possession of said banlcrupts, 
and the said bankrupts, by their counsel, 
having intimated that they do not desire to 
surrender their said assets to the register, as 
there is a prospect of a settlement with their 
creditors, the register desired to be instruct- 
ed by the court as to whether he ought to 
appoint a custodian of said assets, to take 
charge and custody thereof, until an assignee 
shall be appointed. 

1 [Reprinted from 2 N. B. R. 586 (Quarto, 
178), by permission. 1 Chi. Leg. News, 32G, 
contains only a partial report.] 
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BLA.TCHFORD, District Judge. Let an 
order be entered tliat tlie bankrupts and all 
other persons, at once surrender to the cus- 
tody of the register all the assets of the 
bankrupt which -were in their possession at 
the time of filing the petition, and that the 
register appoint a proper custodian of the 
same. 



Case No. 1S,695. 

In re SHAFBR et al. 

[17 N. B. R. 116; i 1 N. J. Law J. 66.] 

District Court, D. New Jersey. 1878. 

CoMPOsiTios — Effect upon Fu.^uDniiENT Debts 

—ACTIOX AGAINST BANKRUPT— INJDNCTION. 

1. Provable debts created by fraud are includ- 
ed in and bound by a composition in bankruptcy. 

2. An injunction to restrain the prosecution 
of an action against the bankrupt in a_ sta'te 
court, during the pendency of a composition, is 
proper where instalments of the composition 
have been tendered to the creditors, and the 
bankrupt is not permitted to plead the compo- 
sition as a bar to the action. 

[In the matter of Nathan B. Shafer and 
John S. WesselhoefEt, bankrupts.] 

HJimilton Wallis, for bankrupts. 

James Clark, for Waldron and Loughran. 

NIXON, District Judge. This is an appli- 
cation to the court, by the bankrupts, to re- 
strain one of their creditors from prosecuting 
a suit against them in the marine court of 
the city of New York, to recover the amount 
of a debt provable in the bankruptcy pro- 
ceedings. The petitioners were adjudged 
bankrupts in this court on the 2d of January, 
1877, upon an involuntarj- petition filed by 
their creditors on the 15th of December, 1876. 
Pending the bankruptcy proceedings, to wit, 
on the 21st of December, 1876, the alleged 
bankrupts proposed a composition under the 
provisions of section 5103 of the act The 
necessary formal steps were taken to secure 
the assent of their creditors, and such assent 
was given. The requisite number of their 
creditors in amount and value agreed to ac- 
cept twenty-five per cent in full satisfac- 
tion of all their debts— tlie payment to be 
made in money— in four equal instalments, 
payable in three, six, nine and twelve months 
from the time when the composition should 
go into effect, and to be evidenced by the 
promissory notes of the bankrupts falling 
due at said times. The court, after notice 
and hearing, ordered the resolution of the 
creditors to be recorded on the 27th of March, 
1877, and directed the assignee in bankrupt- 
cy to reassign to the bankrupts the property 
of the estate. After the petition in bank- 
ruptcy was filed, and before an adjudication, 
to wit, on the 22d day of December, 1876, 
one Thomas Waldron and Peter Loughran 
commenced an action in the marine court of 

1 [Eeprinted from 17 N. B'. R. 116, by permis- 
sion.] 
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the city of New York against the bankrupts, 
by the names of Nathan B. Shafer and 
Charles "Wesselhoefft, to recover three hun- 
dred and forty-three dollars and thirty-one 
cents, and obtained an order of arrest 
against them on an affidavit setting forth 
that the debt was fraudulently contracted. 
In the composition proceedings, and at the 
first meeting of creditors, the name, address, 
and claim of Waldron & Loughran were in- 
cluded in the list of creditors presented by 
the bankrupts. In the petition praying for 
the injunction in this case it is alleged that, 
after the order of the court directing the 
resolution of the creditors accepting the com- 
position to be recorded, the said bankrupts 
proceeded to carry out the settlement there- 
in proposed and accepted; that they tender- 
ed to Waldron & Loughran tlie notes provid- 
ed for in said composition as evidence of the 
indebtedness and time of payment of the 
several instalments, and that two of the said 
notes have matured, and the amounts due 
thereon have been tendered to the said 
creditors and refused by them. The court 
is asked to interfere by an injunction before 
judgment is obtained by these creditors, 
whereby they will recover the full amount 
of their claim, and thus obtain a preference 
over other creditors who are receiving only 
twenty-five per cent. The counsel for the re- 
spondents insists that this court ought not 
to grant the injunction, for the reason that 
the marine court of the city of New York, 
in ordering the warrant of arrest, adjudged 
the debt to have been contracted by fraud; 
that such adjudication ought not to be im- 
peached collaterally here, and that fraudu- 
lent debts are not affected by the composi- 
tion proceedings. 

We are thus brought face to face to the 
question, which seems to be an open one in 
this court, whether debts created by the 
fraud or embezzlement of the bankrupt, or 
while acting in any fiduciary character, are 
included in and bound by the composition 
provided for in the 17th section of the amend- 
ments of June 22, 1874 [18 Stat. 189]. To 
assist in determining it, let us look at the 
provisions of the section. It is provided that 
in all cases of bankruptcy, whether an ad- 
judication shall have been had or not, the 
ereditoi's may, at a meeting called under the 
direction of the court, resolve that a com- 
position proposed by the debtor shall be ac- 
cepted in satisfaction of the debts due to 
them from the debtor, if such resolution is 
passed by a majority in number and three- 
fourths in value of the creditors assembled, 
and shall be confirmed by the signatures of 
the debtor and two-thirds in number and 
one-half in value of all the creditors of the 
debtor. The only creditors who are exclud- 
ed from voting ai-e those whose debts are 
fully secured, and they are allowed to vote 
and sign the resolution when relinquishing 
their security for the benefit of the estate. 
* « * "The provisions of a composition ac- 
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cepted by sucli i-esolution in pursuance of 
this section shall be binding on all the cred- 
itors whose names and addresses, and the 
amounts of the debts due to whom, are 
shown in the statement of the debtor pro- 
duced at the meeting at which the resolution 
sliall have beeu passed, but shall not affect 
or prejudice the right of any other creditors. 
«= * s Kvery such composition shall, sub- 
ject to the priorities declared in said act, pro- 
vide for a pro rata payment or satisfaction 
in money to the creditors in proportion to the 
amount of their unsecured debts, or their 
debts in respect to which any such security 
sliall liave been duly surrendered." We find 
no warrant here for discrimination in regard 
to the nature aijd character of the debtors' 
liabilities; no distinction is drawn between 
debts tliat are honestly and those that 
are fraud idently contracted — between those 
whicli gi'own out of ordinary business rela- 
tions and those of a fiduciary cliaracter. 
The libra seology of the section is broad 
enough to include in the composition all 
debts except those for which security is held, 
and all creditors are expressly bound, whose 
names, addresses, and amounts of claims are 
shown in the statement of the debt, or pro- 
duced at the meeting called to consider the 
proposition for composition. 

What reason or foundation, then, is there 
for the impression that any class of debts is 
excepted from the operation of the compo- 
sition proceedings? It arises, doubtless, from 
section oll7 of the banltrupt act, which was 
in the original law, and relates to the grant- 
ing of a discharge in baukruptcy. It is there 
enacted that "no debt created by the fraud 
or embezzlement of the bankrupt, or by his 
defalcation as a public officer, or while act- 
ing in any fiduciary character, shall be dis- 
charged by proceedings in bankruptcy; but 
the debt may be proved, and the dividend 
thereon shall be a payment on account of 
such debt." This, of course, refers to the 
matter of discharging a bankrupt from bis 
debts in the bankruptcy proceedings, but no 
discharge is necessary or proper when the 
Ijroceediugs are by composition. In Re 
Becket [Case Xo. 1,210]. Woods, Circuit 
,Tiidge, savs: '"When a proposition for com- 
' position has been made and accepted by a 
meeting of -^'reditors. and approved by the 
court, and the terms complied with by the 
debtor, he is discharged from the claims of 
all creditors whose names and addresses, 
and the amounts of the debts due to whom, 
are shown in the statement of the debtor 
produced at the meeting of creditors at which 
tlie resolution accepting the composition was 
passed. No other discharge is necessai-y, 
for, in the language of the act, the provision 
of the composition shall be binding on such 
creditors. Xo general discharge can be 
granted, for the composition does not affect 
or prejudice the rights of other creditors. 
'Iliis settlement by composition of the af- 
fairs of the debtor in whose case proceed- 



ings in bankruptcy have been commenced 
does not contemplate a discharge under the 
act. The composition may be offered, ac- 
cepted, and approved, even without an ad- 
judication in bankruptcy." The section in 
regard to a composition, which was copied 
substantially from the 12Gth section of tlie 
Englisli act of 1869, was for the first time 
incorporated into our law by the amendment 
of June 22, 1874. It is not so much an 
amendment of the old law as an addition to 
the methods "by which a debtor arranges 
with his creditors, Tlie English act author- 
izes the composition '"without any proceed- 
ings in bankruptcy;" our act requires "a 
case in bankruptcy to be pending against the 
debtor," but does not require an adjudication 
to be had. The bankruptcy proceedings 
stand in abeyance, so to speak, while the 
negotiations for composition are going on. 
and they revive or die according to the fail- 
ure or success of these negotiations of the 
debtor with his creditors. 

In construing the composition act, several 
decisions have been rendered which reflect 
light on the question under consideration. 
In Re Trafton [Case Xo. 14,133], Judge Low- 
ell says, "that the word creditors, as therein 
used, plainly means all who have debts prov- 
able in bankruptcy;" and debts created by 
fraud, etc., are so provable. Section 5117. 
In Re Haskell [Id. 6,192], the same learned 
judge holds that a debtor may compound 
with his creditors under this section, who, 
in consequence of preferences made after he 
w^as insolvent, would not be able to obtain 
his discharge in bankruptcy proceedings. 
In Ex parte Jewett [Id. 7,303], he also decid- 
ed that a creditor who had bought the debt 
with intent to prevent the adoption of a 
pending resolution for composition, might 
vote upon it at the meeting for comijositiou. 
although section 5077 of the bankrupt act 
requu'ed that the creditor, in proving his 
claim in bankruptcy, should swear that he 
had not procured it for the purpose of influ- 
encing the proceedings; and that the form of 
oath prescribed for proving debts in bank- 
ruptcy need not be followed in voting upon 
resolutions for composition. 

It may be added in this connection that the 
composition act provides that the percentage 
to the creditors shall be paid pro rata, sub- 
ject, nevertheless, to the priorities declared 
in section 5101 of the bankrupt act. If con- 
gress deemed it necessaiy, in order to pre- 
serve the priorities given in the original law, 
to enact specifically that they should con- 
tinue, is it not a fair inference that, if they 
had intended to except from the operation of 
the provisions of the composition the dis- 
charge of the debts created under the circum- 
stances mentioned in section 5117, they would 
have manifested their intention by a qual- 
ification of the sweeping clause that the com- 
position should be binding upon all the cred- 
itors whose names, addresses, and the 
amounts of the debts due to whom, were 
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shown in the statement of the debtor produced 
at the meeting of creditors? I am strongly 
under the impression, therefore, that the com- 
position act -was designed to include within 
the operation of its provisions, debts created 
by the fraud of the debtor, and that such 
debts are discharged by the payment of the 
dividend agreed to by the creditors and sanc- 
tioned by the com-t. And this impression is 
strengthened by a recent decision of tne su- 
preme court of New Hampshrre, in the case 
of "Wells T. Lamprey [see note at end of 
case], which has come to my notice since 
reachhig this conclusion. That was an ac- 
tion of covenant against a debtor who plead- 
ed his discharge by a composition. The 
plaintiff replied that the debt was created 
by the fraud of the defendant It was ad- 
mitted that tlie debt was one provable in 
bankruptcy; that the creditor's name and 
residence, with the amount of his claim, had 
been duly inserted in the list of claims fur- 
nished by the defendant, and that the plain- 
tiff had received the amount proposed by the 
resolution for the composition. The court 
said: "Upon these facts, we think the plain- 
tiff is not entitled to recover. It will be ob- 
served that the statute under consideration 
does not exempt from its operation any class, 
of debts; it, in terms, declares that the com- 
position or settlement shall be binding *on 
all the creditors whose names, and the, 
amount of whose debts are mentioned in the 
statement produced at the meeting at which 
the resolution has been passed.' This pro- 
vision is not in amendment of, or a substitute 
for, the provision of the Revised Statutes, but 
is in addition to them. Under this provision 
the debtor receives no discharge. He makes 
a settlement of his debts under the super- 
vision and with the sanction of the court, 
and that settlement is declared to be binding. 
It is as if the debtor went to each creditor 
and offered him a certain percentage to dis- 
charge his claim against him, and the offer 
was accepted. The only difference in the 
two cases is that, under the act in question, 
the amount paid is uniform, and a certain 
portion of the creditors may compel the bal- 
ance to discharge their claims, whether they 
are willing to do so or not," 

What effect should such a view of the pro- 
visions of the law have upon the pending 
motion? The composition proceedings are 
still going forward. The instalments to be 
paid have not all matured, and until they do 
the bankrupts are entitled to protection from 
the suits of creditors who are included in the 
composition. To leave no room for doubt in 
this respect, it was further enacted in the 
section relating to composition, that the pro- 
visions of any composition might be enforced 
by the court, on motion made in a summary 
manner by any person intei-ested, and on 
reasonable notice. This does not mean that 
the court, on application by the debtor, will 
compel the creditors to accept the composi- 
tion. They may refuse to take the money. 
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if they please, just as any other creditor may 
refuse when his debtor tenders payment of 
his debt. But it does mean that the court 
will, or may continue to exercise a resti'ain- 
ing authority over all the parties to the ar- 
rangement, when they pursue or attempt to 
pursue a course of' conduct which tends to 
nullify or hinder the carrying out of the 
composition, and will enforce the prompt 
performance of any affirmative act which its 
terms require of the bankrupt or the creditor. 

But it may be asked, why should this court 
interfere with a suit pending in another ' 
court? AVhy not allow the bankrupts to be 
sued or harassed by their opposing creditors, 
since they can defend themselves against 
any ultimate loss by pleading the composi- 
tion? These inquiries bring up the chief dif- 
ficulty in the present case. The petitioners 
alleged that the respondents commenced their 
action after the filing of the petition in bank- 
ruptcy; that upon proof being made that 
the order for the arrest of the defendants 
had been vacated by the judge of the marine 
court, this court restrained the plaintiffs from 
further proceedings therein; that the general 
term setting aside the vacation of the order 
for arrest, the plaintiffs gave notice of going 
forward with the case; that the composition 
proceedings, in the meantime, having been 
approved by the court and ordered to be re- 
corded, they applied to the marine court for 
leave to plead the composition, which re- 
quest was refused; and that they have not 
had, and cannot obtain, an opportunity in 
that court to ti-y either the question of fi-aud 
in the creation of the debt, or the effect of the 
composition upon the respondents' claim. 
The counsel for the bankrupts stated on the 
argument, that if the proceedings could be 
so ordered that he would be heard upon 
these matters, he wanted no injunction; and 
that he had come to tliis court because he 
was refused a hearing elsewhere, in order to 
protect the bankrupt and the other creditors 
from the inequality and injustice which must 
follow if these creditors were allowed, in an 
action commenced since the petition in bank- 
ruptcy was filed, to recover a judgment for 
their whole debt, which judgment would be- 
come a lien upon the property and assets 
on the possession and value of which they 
had relied for the means and ability to carry 
out the composition. 

I do not regard the question of fraud in the 
creation of the debt as an open one. In au- 
thorizing the arrest of the bankrupts in the 
preliminary proceedings, it has been decided 
by a court of competent jurisdiction, and that 
decision cannot be impeached collaterally in 
this court. But, holding that the composition 
proceedings are still pending; that, notwith- 
standing the fraudulent character of the debt 
it is within the provisions of the composition 
act, and that the tender of the instalments 
relieves the bankrupts from suit, I must al- 
low the injunction as prayed for. I do it 
with some reluctance, but do not perceive 
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that I cau do otherwise, as long as the bank- 
rupts are not permitted to plead the composi- 
tion as a bar to the plaintiffs' recovery. 
Whenever it shall be made to appear that the 
plaintiffs in ^the action have consented to the 
filing of such a plea, and the conrt has al- 
lowed a trial on the issue raised by it, I will 
dissolve the injunction, and will leave the 
parties to the judgment of that court as to 
the effect of the plea upon the debt in con- 
troversy. 

[NOTE. The case of Wells v. Lamprey, de- 
cided by the supreme court of New Hamp' 
shire, in August, 1S77, is here reprinted from 
16 N. B. E. 205, by permission:] 

Provable debts, although created by fraud, 
are discharged by a composition in bankruptcy. 
The action is covenant. The writ was dated 
April 10, 1876. The defendant conveyed to the 
plaintiff certain premises, covenanting that 
they were free from all incumbrances. They 
were, in fact, subject to a mortgage, which the 
plaintiff was compelled to pay. and this action 
was brought to recover the amount of such pay- 
ment. The defendant pleaded a discharge in 
bankruptcy, by a eomposititm. The phiintiffi re- 
plied that the debt was created by the fraud of 
the defendant. 
Mr. Spring, for plaintiff. 
Mr. Murray, for defendant. 
STANLY, J. The question here presented is 
as to the effect of a discharge in bankruptcy, 
by a composition, by which we imderstand that, 
under the act of June 22. 1874 [18 Stat. 178], 
the defendant compounded and settled with his 
creditors, one of whom was the plaintiff. The 
]>rovision of law bearing on this question is as 
follows: "In all cases of bankruptcy, now 
pending, or to be hereafter pending, by or 
against any person, whether an adjudication in 
bankruptcy shall have been had or not, the 
creditors of such alleged bankrupt may, at a 
meeting called under the direction of the court, 
and upon not less than ten days' notice to such 
known ci'editors, of the time, place and purpose 
of such meeting, such notice to be personal or 
otherwise, as the court may direct, resolve that 
a composition, proposed by the debtor, shall be 
accepted in satisfaction of the debts due to 
them from the debtor; and such resolution 
shall, to be operative, have been passed by a 
majority in number and three-fourths in value 
of the creditors of the debtor assembled at such 
meeting, either in person, or by proxy, and 
shall be confirmed by the signatures thereto, of 
the debtor, and two-thirds in number and one^ 
half in value of all the creditors of the debtor. 
* * * The provisions of a composition accept- 
ed, by such resolution, in pursuance of this sec- 
tion, shall be binding on all the creditors, whose 
names and addresses and the amount of the 
debts due to whom are shown, in the statement 
of the debtor, prodticed at the meeting at which 
the resolution shall have been passed, but shall 
not affect, or prejudice the rights of anv other 
creditors." 18 Stat. 1st Sess. 4.Sd Cong. 182, 
§ 17. 

No question is raised as to whether or not 
the plaintiff's debt is provable in bankruptcy, 
nor that his name and residence, with the 
amount of his claim was duly inserted in the 
list of claims furnished by the defendant, un 
der the provisions of the act in question, and 
the case finds that the plaintiff received the 
amount proposed by the resolution for a com- 
position. 

Upon these facts, we think the plaintiff is 
not entitled to recover. It will be observed 
that the statute under consideration does not 
exempt from its operation any class of debts. 
It, in terms, declares that the composition or 
settlement shall be binding "on all the creditors 
whose names and the amount of whose debts 



are mentioned in the statement produced at the 
meeting at which the resolution has been pass- 
ed.' This provision is not in amendment of, 
or a substitute for the provisions of the Re- 
vised Statutes, but is in addition to them. Un- 
der this provision the debtor receives no dis- 
charge. He makes a settlement of his debts 
under the supervision and with the sanction 
of the court, and that settlement is declared 
to be binding. It is as if the debtor went to 
each creditor and offered him a certain per- 
centage to discharge his claim against him, and 
the offer was accepted. The only difference in 
the two cases is. that under the a'ct in question, 
the amount paid is uniform, and a certain por- 
tion of the creditors may compel the balance 
to discharge their claims, whether thev are 
willing to do so or not. By the adoption of tlie 
resolution for the composition, and its approval 
by the court and the payment of the amount 
proposed, the claims of all those whose names, 
residences and the amount of whose debts ap- 
pear in the statement are absolutely dischar- 
ged, and all right of action thereon is thereaft- 
er forever barred. No other discharge is nec- 
essary. The record of the adoption of the res- 
olution and the evidence of pavment are all 
that is required. In re Beeket [Case No. 1,2101: 
In re Trafton [Id. 14.1^33]. 
Case discharged. 
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Ex parte SHAFFENBURG. 

[4 Dill. 271.] 1 

Circuit Court, D. Colorado. 1877. 

CUIMIXAI. Law — IXDICTMEXT FOK FRAUDULENT 

Claims against tue Gover\-ment— Jduisdic- 
TiON — Rev. St. Sec. 5438, Constktjed. 

1. An erroneous decision of a court having ju- 
risdiction of the offence and of the person in- 
dicted, cannot be re-examined on habeas cor- 
pus. 

[Cited in Ex parte Kenyon. Case No. 7.720: 

Re Morris, 40 Fed. 825.] 
[Cited in Ex parte Bowen (Pla.) 6 South. 65.] 

2. Section 54.38 of the Revised Statutes, pro- 
hibiting the making or presenting of false claims 
and bills against the general government, con- 
strued. 

-3. This statute distinguishes between the 
making and the presenting of a false claim, and 
makes each a distinct offence. 

. 4- A false account made by a marshal with- 
in the limits of Colorado, and presented to the 
court and approved in Colorado, and afterwards 
presented to the treasury department in Wash- 
ington, is a complete offence as to the making in 
Colorado, for which the offender ma-* be there 
indieted. 

Mr. Hugh Butler presented the petition of 
M. A. Shafifenburg for a writ of Jiabeas cor- 
pus. The petitioner was the late United 
States marshal for the territory of Colorado, 
and was convicted by the United States dis- 
trict court under an indictment founded up- 
on section 5438 of the Revised Statutes of the 
United States, and sentenced to imprison- 
ment for the term of two years in the peni- 
tentiai-y of the state of Kansas. He present- 
ed to the circuit court his petition for a writ 
of habeas corpus, alleging that his imprison- 
ment is unlawful. The indictment contains 
two counts, the fii-st, in substance, charging 

1 [Reported by Hon. John F. Dillon, Circuit 
.Tudge, and here reprinted by permission.] 
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that tlie petitioBer, being tlie marshal of the 
United States for the territoiy of Colorado, 
made and caused to he made therein, a false, 
fictitious, and fraudulent claim against the 
United States, in respect of court expenses, 
stating the amount, and presented, and caus- 
ed the same to he presented, to the ti-easury 
department of the United States for the piu-- 
pose of obtaining the payment thereof. The 
second count is as follows: 

"And the grand jurors aforesaid, on their 
oaths aforesaid, do further present that the 
said Mark A. Shafifenburg, late of Ai-apahoe 
■county, in the First judicial disti-ict of Color- 
ado territory aforesaid, heretofore, on the 
third day of December, in the year of our 
Lord one thousand eight hundred and sev- 
enty-four, at the said county of Arapahoe, in 
the First judicial district of Colorado terri- 
tory aforesaid, and within the jurisdiction of 
this court, being then and there marshal of 
the United States for the territory of Colo- 
rado, did then and there malie and cause to 
be made for payment and approval by of- 
ficers of the treasury department of the 
United States, a false, fictiiious, and fraud- 
ulent claim, amounting to the sum of to-wit: 
nine thousand three hundred and eighty- 
eight dollars and fifty-six cents, in words 
-and figures following: 

"The United States in Account Current with M. 
A. Shaffenburp:, United States Marshal for 
the District of Colorado, for the Expenses 
of the United States District Court, Held at 
Denver, Colorado, September Term, 1874: 

Dr. 

Compensation of United States 
grand jury (ahst.) § 344 35 

Compensation of United States 
petit jury (abst. 2) 300 80 

Compensation of United States 
witnesses (abst. 3) 439 00 

Before United States commissioner, 
supplemental 298 85 

Before United States marshal, sup- 
plemental (abst. 47) 402 95 

Contingent expenses, supplemental 
(abst.- 6) 485 25 

Commissions on $1868.25 disbursed, 
at two per cent, (abst, 4t>J 37 36 

Balance due the United States 5,106 59 

$14,493 15 

By amount from former account 
current $14,493 15 

"District of Colorado, ss: M. A. Shaffen- 
burg, mai'Shal of the United States for the 
district of Colorado, being duly sworn, de- 
poses and says, that the services stated in 
the foregoing account, and in the abstracts 
and vouchei-s therein referred to, have been 
rendered as therein stated; that the supplies 
■charged were furnished for and used by the 
•court; that the disbursements charged, and 
all the expenses stated therein, were neces- 
saiy and proper, and were paid in good faith, 
and that all the items charged are coixect 
and legal, and the amounts thereof justly 
due to him as therein stated, as he verily be- 
lieves. (Signed) M. A. ShafEenburg. 

"Subscribed and sworn to this 3d day of 
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December, in the year 1874, before me (Sign- 
ed) John W. Webster, Clerk Supreme Court 
Colorado Territory. (Seal.) 

"Approved: (Signed) E. T. "Wells, Judge 
First Judicial District, Colorado Territory. 

"And he, the said Mark A. Shaffenburg, 
did, on the said 3d day of December, in the 
year of our Lord one thousand eight hundx-ed 
and seventy-four, present, and cause to be 
presented, the said false, fictitious, and 
fraudulent claim to the first auditor and the 
first comptroller of the treasury department 
of the United States, and the treasurer of 
the United States, for payment and approval, 
the said first auditor and first comptroller of 
the treasuiy department of the United States 
and the said treasurer of the United States 
being then and there persons and officers in 
the civil service of the United States, know- 
ing the said claim to be false, fictitious, and 
fraudulent; and for the purpose of obtaining 
and aiding to obtain the payment and ap- 
proval of said false, fictitious, and fraudulent 
claim, he, the said Mark A. ShafCenburg, did, 
then and there, make, 'use, and cause to be 
made and used, a certain false voucher, des- 
ignated therein 'Voucher 6,' in words and 
figures following: 

"The United States, to M. A. Sbaffenburg, Unit- 
ed States Marshal, Dr. 

"For maintaining and subsisting Unit- 
ed States prisoners during then- time 
of confinement awaiting trial, as 
follows: Of United States prisonera 
Gustave Buchasen, Charles Leiclier- 
ing, and Florain Spalti, irom Juiy 
16th to November 17th, 1874, inclu- 
sive — three persons, one hundred and 
twenty-five days each— three hun- 
dred and seventy-five days, at $1.15 

per day $431 25 

"(Here follow other like bills or vouchers.) 

"He, the said Mark A. Sbaffenburg, then 
and there knowing the said vouchers to con- 
tain fraudulent and fictitious entries, with 
fraudulent design and intent, and with intent 
then and there to cheat and defraud the gov- 
ernment of the United States, contrary to 
the form of the statute in such case made 
and provided, and against the peace and dig- 
nity of the United States of America," 

On the admission of the territory of Colo- 
rado a^ a state the indictment was transfer- 
red to the United States district court, in 
which the trial was had. 

Hugh Butler and Thomas P. Fenlon, for 
petitioner. 
George E. Peck, contra. 

Before MILLER, Circuit Justice, and DIL- 
LON. Circuit Judge. 

DILLON, Circuit Judge. The statute 
(Rev. St § 5438) on which the indictment is 
based, when carefully examined, will be 
found to provide not only for the making or 
presenting for approval or payment of a 
claim against the government which is 
known to be false, fictitious, or fraudulent, 
but also for the making, for the purpose of 
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obtaining, or aiding to obtain, tlie payment 
or approval thereof of "any false bill, re- 
ceipt, voucher, roll, account, claim, cei-tifi- 
cate, affidavit, or deposition, knowiniir the 
same to contain any fraudulent or fictitious 
statement or entry." Rev. St. § 5438. 

The first count of the indictment charges 
the petitioner with the making, in Colorado, 
of a false claim for court expenses, but that 
count does not, in terms, aver that the claim 
was in the form of a bill, account, or vouch- 
er. But the second count expressly charges 
the petitioner "with the making of a false 
and fraudulent bill and vouchers, -svhich are 
set forth at large therein, and avers that this 
was done within the territorial limits of Col- 
orado. 

The pre<'ise claim of the petitioner is that 
the district court of Colorado was without 
jurisdiction in the case, because it aijpears 
from the indictment that it is legally impos- 
sible for that court to have cognizance of 
the offence therein charged, for the reason 
that the offence, as charged, was not con- 
summated, and, in the nature of things, 
coidd not be consummated, in Colorado. It 
is contended by the petitioner that the mak- 
ing of a false and fraudulent claim bv the 
marshal of the United States, within the 
meaning of the statute, necessarily involves 
the presentation of that claim for payment 
or approval, and as it is alleged that this 
claim was presented to the treasury depart- 
ment ill "Washington, there could be no com- 
pleted offence until it was thus presented; 
and hence the jurisdiction to try the peti- 
tioner therefor is exclusively in the proper 
court in the District of Columbia. 

In any view of the present ease, it prob- 
ably falls within and is governed by the de- 
cision of the supreme court in Ex parte 
Parks, 93 U. S. 18. Inasmuch as the making 
of a false and fraudulent claim against the 
government is made a criminal offence, and 
jurisdiction over such offences is given to the 
district court, the question whether the par- 
ticular indictment charged a completed of- 
fence within the district of Colorado, is one 
which that court was competent to decide, 
and would be required to decide on a demur- 
rer to the indictment or on a motion in ar- 
rest of judgment. 

If decided wrongly, the decision would be 
erroneous, but not void, and it is plain that 
an erroneous decision of this kind cannot be 
corrected on habeas corpus. But it is not 
necessary to place our judgment on this 
ground. Nor is it necessai-y to state what 
constitutes the making of a false claim with- 
in the meaning of the first part of section 
5438. A subsequent clause in the section 
makes it a criminal offence to make any 
false paper, instrument, bill, affidavit, etc., 
for the prohibited purpose. 

The second count in the indictment char- 
ges the making, by the petitioner, within the 
limits of Colorado, of a false bill, or claim, in 



writing, which is set forth in full in the in- 
dictment. The offence was complete when 
that bill was made, as therein alleged, with 
the intent to use the same to obtain the pay- 
ment thereof, just as much so as if, under 
another clause, standing in the same connec- 
tion, the petitioner had made a false affida- 
vit or deposition in Colorado with a view to 
obtain or aid in obtaining the payment or 
approval of a fraudulent claim by the treas- 
ury department in Washington. 

The statute distinguishes between the 
making and the presenting of a fraudulent 
account or bill. It makes each a distinct of- 
fence. ' It may be that the offence of pre- 
senting a false bill or account to the treas- 
ury department in Washington can only be 
prosecuted in the courts of the District of 
Columbia; but the offence of making a false 
bill or account may be prosecuted in the ju- 
dicial district in which the fraudulent claim 
is made. What constitutes or consummates 
the making of a false claim, within the 
meaning of the statute, may be difficult to 
define so as to embrace within the definition 
all cases that might arise. For the purposes 
of the present application, it is sufficient to 
say that we are of opinion that the facts 
averred in the second count of the indict- 
ment do show a completed offence within 
the territorial limits of the district of Colo- 
rado, lu other words, our judgment is, that 
if a marshal of the United States for a giv- 
en district shall make out a false and fraud- 
ulent bill against the T*nited States for offi- 
cial services or expenses, and present the 
same to tlie court for approval, and, after 
having secured that, shall forward the same- 
to the treasuiT department at Washington 
for payment, or otherwise cause the same to 
be there presented for this purpose, this is 
tlie making, in such district, of a false and 
fraudulent bill, within the meaning and pur- 
pose of the statute. 

Such has been the construction which has 
heretofore been put upon this useful and 
necessary statute in the courts in this cir- 
cuit, and elsewhere, so far as we know. The- 
opposite construction overlooks tlie distinc- 
tion which the statute so broadly marks be- 
tween the making and the presenting of 
fraudulent claims, and by confining the ju- 
risdiction, in most cases, to the District of 
Columbia, wotild rob the statute of its util- 
ity by disabling the government to prosecute 
for its violation, except under obvious diffi- 
culties, and at great expense, both to itself 
and to the persons whom it accused. 

Mr. Justice illLLrER concurs in this expo- 
sition of the statute and in the opinion that 
the petitioner is not entitled, on the showing 
made, to a writ of habeas corpus. The wi-it 
is accordingly refused. 

Writ refused. 

See Ex parte Peters [Case Xo. 11,027]. 
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Case Wo. 1S,697. 

SHAJ?FER V. PRITCHEBY et al. 

[4 N. B. R. 548 (Quarto, 179).] i 

District Court, D. Maryland. 1S71. 

Bankruptcy— Judgments— When Void— Acts op 
Bankuuptcy— Notes fok Excess op Interest. 

1. Judgments are not to be set aside as fraud- 
ulent and Toid merely because the plaintiff has 
exacted a high rate of interest, especially when 
at the time of entering of the judgments, valu- 
able collateral securities were surrendered to 
debtor by plaintifiE for a large part of said judg- 
ments. 

[Cited in Davis t. Anderson, Case No. 3,623.] 

2. A judgment is fraudulent and void, if tlie 
plaintifE knew at the time it was entered up. that 
the debtor had executed a deed of assignment 
to said plaintifE and another party. 

3. In a mercantile community the non-pay- 
ment of a note at maturity by the maker, who 
is a merchant or trader, is prima facie evidence 
of insolvency, and warrants a decree in bank- 
ruptcy. In an agricultural country tlie rule is 
different, and there .no man is suspected of be- 
ing insolvent from the fact alone that his notes 
are not paid promptly at maturity. 

4. Notes given for the excess or bonus over 
legal interest are not provable in bankruptcy, 
and must be surrendered to the assignee. 

[Tliis was a bill by Shaffer against Friteh- 
ery & Thomas, praying that certain judg- 
ments be set aside.] 

GUDBS, District Judge. The bill in this 
cause was filed 27th of September, 1S69. It 
sets forth that the said Shaffer, being insol- 
vent, gave to respondents the orders or war- 
rants to 'mter four judgments against him in 
the cii'cuit court for Carroll county, at the 
sevei-al times mentioned in the said bill of 
complaint, the fii-st one being entered on the 
5tU day of Februai-y, 1869, and which was 
for the sum of six thousand dollars; the sec- 
ond one on the 1st of April, 1SG9, for three 
thousand and ninety-seven dollars and fiftj'- 
seven cents; the third one on April iSth, 
1869, for three thousand one hundred and 
nineteen dollars; and the fourth, and last 
one, on 14th of April, 1869, for five hundred 
and thirty dollars. The bill charges that 
these judgments were confessed by Shaffer, 
with intent to give a preference to said de- 
fendants over his other a-editors, and to de- 
feat the operation, and in fraud of the provi- 
sions of the bankrupt act [of 1867 (14 Stat. 
517)]; and that, when said judgments were 
entered, the said defendants had reasonable 
cause to believe that a fraud on this act was 
intended, and that Shaffer was insolvent. 
The bill also charges that said judgments 
were confessed for a much larger amount 
than Shaffer owed to the defendants; the 
amount of said judgments being about tliir- 
teen thousand dollars, and the ti-ue indebt- 
edness of said Shaffer to .defendants was less 
than eight thousand dollars; and that said 
judgments are fraudulent in fact, as well as 
void under the 35th and 39th sections of fhe 

1 [Reprinted by permission.] 
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bankrupt act And it concludes with a pray- 
er that the said judgments may be decreed 
void, and be set aside; or, if the coml should 
decide that they have no authority to pass 
such a decree, that the defendants may be re- 
strained from asserting any priority under 
them to payment from the assets of said 
bankrupt's estate, and for such "order and 
fm-ther relief as the case may require. The 
answer denies all the material allegations of 
the bill. They admit the confession of the 
four judgments mentioned in the said bill, 
but they deny that at the several times said 
judgments were confessed, they had any rea- 
sonable cause to believe, or that they, in fact, 
believed that said Shaffer was insolvent, and 
that the same were confessed with intent to 
give them a preference; and they also deny 
that the said judgments do not represent tru- 
ly the amount of the indebtedness of said 
bankrupt to them, but that said banknipt was 
then and is still justly indebted to them in 
the several amounts stated in said judgments, 
and they deny all charges of fraud. The an- 
swer then states the course of dealing be- 
tween the said bankrupt and these respond- 
ents (who were bankers and brokers in "West- 
minster, in this state), and the origin of said 
indebtedness and its character wheji the said 
sevei-al judgments were confessed; and the 
said answer further states that when said 
first judgment was confessed, these defend- 
ants surrendered to Shaffer certain securities, 
being the indorsements of otlier parties, and 
which seem-ities they regarded as ample, be- 
ing satisfied with the said judgment in lieu 
thereof; and the answer insists that said 
judgments are valid and a lien on the real 
estate of said bankrupt, and they pray that 
the com-t will so decree, and tliat, if the said 
real estate shall be sold by the assignee, that 
he shall be du-ected to pay off the said judg- 
ments, etc. 

Under the issues, therefore, clearly made by 
the said bill and answer, a large amount of 
testimony had been taken, and the ease has 
been fully and ably argued by learned coun- 
sel. At the commencement of his argument 
one of the learned counsel for the defend- 
ants suggested a doubt whether, at this time, 
the court has any jurisdiction of this case to 
decree the relief prayed. But the court has 
no doubt on this point. AYhen this bill was 
filed, the real estate had not been sold by' the 
assignee; and if he believed that there were 
liens upon the same which were fraudulent 
and void, it was his duty to have them re- 
moved; and although this court had passed 
an order, on the petition of the said assignee, 
on the 10th day of September, authorizing 
him to sell the real estate of the said bank- 
i-upt, free and discharged from the liens on 
the same, and from the proceeds of sale to 
discharge the liens thereon, tliere was still 
more necessity that the power of this comt 
should be invoked to ascertain what liens ex- 
isted, and to pass upon thehr validity. Wheth- 
er this authorife^ of the court is asked by bill 
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in. equity or by summary petition, can nialvc 
no difference; as, under the 1st section of 
the banla-upt act, this eoiurt has full jurisdic- 
tion over the subject-matter. Still, I think a 
bill in equity is the most suitable remedy. 
There are four Judgments sought to be set 
aside in this case, of different dates; and it 
might ^vell be that one or more might be val- 
id, and others fraudulent and void. It will 
be necessary, therefore, to examine the evi- 
dence in relation to each one separately. The 
first one was entered up on the 5th of Febru- 
ary, 1S69, for six thousand dollars. Now, at 
this time, was Shaffer insolvent? I have no 
doubt that he was. His whole assets, as as- 
certained by the subsequent sales, were only 
about twenty-five thousand seven hundi-ed 
and fifty dollars, while his indebtedness must 
have been at least over thirty-five thousand 
dollars, and it might have been much more, 
for we find him, on the 13th of April, 1860, 
making a deed of trust to certain parties for 
the benefit of his creditors; and there is no 
proof that between the 5th of Febi'uary and 
the 13th of April he met with any losses in 
his business or otherwise. 

Then the next question is, when this judg- 
ment was taken had defendants reasonable 
cause to believe that Shaffer was insolvent, 
and that by the confession of said judgment 
a fi-aud on the bankrupt act -was intended? 
Now, it is proved, beyond any doubt, that up 
to the execution of the deed of trust Shaft'er 
was in good credit in the county in which he 
resided; that he owned a large real estate, 
and was computed to be worth from twentj'- 
five to thirty thousand doUars; that prior to 
tlie first judgment of defendants the only 
debt of his of which the community general- 
ly could have had any knowledge, were Cov- 
er's judgment for four thousand dollars and 
the mortgage on the mill property for two 
thousand six hundred and fifty-nine doUars 
and fortj'-one cents, making six thousand six 
hundred and fifty-nine dollars and foi-tj'-one 
cents. Now, in all the facts attending the 
transactions between Shaffer and defendants, 
wliat cause was there to su.spect the solven- 
cy of Shaffer, and that he contemplated a 
fraud on the banki-upt act? The fact that he 
did not paj' his notes punctually at maturi- 
ty, and that he agreed to pay heavy interest 
on the cash advanced to him, are relied on 
by the counsel for the complainant to show a 
knowledge by the defendants of Shaffer's 
trae condition. Now, if these transactions 
had taken place in a mercantile community, 
or tlie bankrupt had been a merchant, the 
non-payment of his note would have been 
prima facie evidence of insolvency, and would 
have waiTanted a decree in bankruptcy 
against him. And if defendants, after such 
non-payment, took from him a judgment to 
secure either past indebtedness, or that, with 
a present advance, they would have done so 
at their peril. But in an agricultural com- 
nnniity the rule is different. And it is prov- 
ed in tliis case, that in the county where 



these parties resided, the general experience 
is that notes ai-e not paid i^uuetually at ma- 
turity; and that no man is suspected of be- 
ing insolvent from the fact alone that his 
notes are not punctually paid. Now as to 
the fact of the charge of three per cent, a 
month for many of the advances made by 
defendants, this, if standing alone, avouUI 
certainly raise a presumption of defendants' 
knowledge of the embarrassed condition of 
Shaffer, sufficient to put them on inquiry. 
But this presumption is removed when we 
find them continuing to juake advances to 
Shaffer of large sums, even so late as the 
12th of April, 1869. It only shows that de- 
fendants were very sharp in all theii- transac- 
tions, and believing that they were dealing 
with a man who was responsible, with large 
real estate, but much in want of cash, they 
took advantage of his necessities to get a 
lai'ge interest for their money. Also, it aj)- 
pears from the evidence that when the first 
three judgments were taken, the defeadants 
surrendered to Shaffer valuable collateral se- 
curity which they held for a large part of 
said amounts. According to my view of the 
evidence, I cannot, therefore, set the first 
three judgments aside as fraudulent and void. 
The last judgment was entered up on the 
14th of April, 1869. On the evening of the 
13th of April a deed of trust of all his prop- 
erty had been executed by Shaffer to one of 
the defendants and another party, with the 
knowledge of the said defendant. With this 
knowledge defendants, on the 14th of April, 
18(59, caused to be entered the judgment of 
that date, and I, therefore, hold it to be fraud- 
iilent and void, and will so decree. It re- 
mains only for me to ascertain how much 
money was actually advanced to said Shaffer 
by defendants, and to seciure the payment of 
which the remaining judgments were confess- 
ed; for that amount alone, with six per cent, 
interest on the same, will these defendants 
be permitted to prove said judgments against 
Shaffer's estate, and to obtain judgment of 
the same, according to the legal priority of 
said judgments. By the laws of this state, 
where the defense of usury is taken, the par- 
ty taldng it forfeits only the excess above 
the sum loaned and the legal interest (sLs per 
cent) on the same. Now, this is a matter of 
no slight difficulty, from the mass of evi- 
dence in this case, and from the want of rec- 
ollection of Shaffer upon the subject; and 
also from the fact, apparent on the books of 
the defendants, given in evidence on the call 
of the complainant, that sometimes the dis- 
count was paid in cash, but more generally 
notes were taken for the same, which were 
renewed from time to time, and were sub- 
sequently merged in the large notes for 
which the judgments were entered. This in- 
terest seems to have been usually three per 
cent, a month. If the learned counsel can 
agree upon the amount of the interest thus 
charged beyond six per cent., I will deduct 
the same from the three judgments and per- 
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mit the defendants to prove the same for the 
"balance. If they cannot agree, I will ascer- 
tain the amount myself, from the hest data 
I can obtain from the evidence, which is any- 
thing hut clear on this point. 

The three honus notes filed in this cause 
the com-t holds to he void, and they will be 
decreed to be surrendered to the assignee. 



Case No. 13,698. 

SHAKELBY et al. v. TAYLOR et al. 

[1 Bond, 142.] i 

Circuit Court, S. D. Ohio. Oct. Term, 18o7. 

Administrators — Fiduciary Relations — Pdr- 

CHASE AT Sale— Insolvent Estate— 

Who mat I^ipeach. 

1. The lave is well settled, that a person oc- 
cupying the position of a fiduciary can not be a 
purchaser of the trust property, even in the ab- 
sence of any ground for the presumption of actu- 
al fraud. 

2. Where three persons were administrators 
of an insolvent estate, and had obtained an or- 
der from the probate court for the sale of the 
decedent's Iai>d ta pay debts, and at the sale a 
note was taken for a part of the purchase mon- 
ey, payable to the administrators, upon which 
suit was brought, judgment obtained, and the 
property offered for sale by the sheriff on exe- 
cution, and at the sale one of the administrators 
became tlie purchaser at two-thirds of the ap- 
praisement: held, that such administrator did 
not occupy a fiduciary relation to the land, and 
that the sheriff's deed vested a good title in 
him. 

3. If the purcliaser could be viewed on any 
ground as a trustee, under the facts of this case, 
the creditors of the insolvent deeedcjit, and not 
the heirs, would be the proper persons to im- 
peach the sale. 

[This was a bill by Eliza. Shakeley and 
others against A. M. Taylor and others. 
Heard on demurrer to the bill.] 

Mills & Hoadly, for complainants. 
Ball & Skinner and Collins & Herrou, for 
defendants. 

OPINION OP THE COURT. The ques- 
tions submitted in this case arise on a de- 
murrer to a bill in equitj'. The facts set 
forth in the bill may be briefly stated as fol- 
lows: In 181G, James K. Bailey died with- 
out issue, intestate and insolvent, seized of 
an interest of one undivided half in certain 
real estate in Cincinnati, which he held in 
common with one John B. Enness, leaving 
a widow, Eliza Bailey, since deceased, and 
a sister, Susan Shakeley, wife of Robert 
■ Shakeley, a citizen of Adams county, in the 
state of Pennsylvania, his only heirs at law. 
Susan Shakeley died in said county in 1825, 
leaving several children, all of tender age, 
who, including the heirs of one since deceas- 
ed, are the complainants in this case. Eliza 
Bailey, widow of James K. Bailey, and Wil- 
liam Barr and James Keys, were duly ap- 
pointed administratrix and administrators 

1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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of the estate of said Bailey; and having fi.led 
their petition in the probate court for the 
sale of the interest of said Bailey, in the 
real estate described in the bill, to pay the 
debts owing by his estate, in March, 1817, 
an order of sale was made by said court, 
and in pursuance thereof, in September, ISlS, 
the property was sold to Samuel Still, foi- 
the sum of two thousand dollars; for which 
he executed his notes in equal amounts, pay- 
able in one, two, and three years, secured 
by mortgage. The sale was approved of, 
and confirmed by the court of probate, and 
a deed was made by the administrators. 
The sale, it appears, was made free from 
any claim of dower by the widow, but with 
the understanding that, in lieu of dower, 
she should receive the interest on one-third 
of the purchase money during her life, and 
that, at her death, the principal should be 
retui'ned to the estate, and applied to the 
payment of the debts. The purchaser, Still, 
having failed to pay the notes given for the 
purchase money, was sued on one or more 
of them; and in 1824, the administrators of 
Bailey obtained a judgment against him, in 
the court of common pleas of Hamilton coun- 
ty. Execution was issued on this judgment, 
which was levied on the property described 
in the bill; of which said Still was then the 
sole owner, having previously purchased the 
undivided interest of said Enness therein. 
In 1820, the property was offered at public 
sale by the sheriff of Hamilton county, upon 
the execTition issued as before stated, and 
was sold to said William Barr for $1,8GS, 
that being two-thirds the appraised value. 
This sale was confirmed by the court, and 
an order made requiring the sheriff to ex- 
ecute a deed to the purchaser. The sheriff 
by his deed, dated August 31, 1826, conveyed 
the premises to William Barr, under whom 
the defendants in this case severally claim 
title. It is alleged that these defendants pur- 
chased with notice of the facts charged in 
the bill; and the complainants pray that the 
purchase made by Barr, as above mentioned, 
may be held to be a purchase in trust for 
them; "and that on being reimbursed to the 
amount paid by them, with interest, the 
present claimants may be decreed to convey 
the portions of the propertj^ held by them 
respectively to the complainants, and also 
to account to them for the rents and profits. 
It is also averred in the bill, that the com- 
plainants are now, and have been since their 
birth, residents of Pennsylvania, and until 
recently were minors; and had no knowl- 
edge of the facts set forth in their bill till 
about the year 1853. 

Upon the facts thus alleged in the bill, the 
main inquiry presented by the demurrer re- 
lates to the character and legal effect of the 
purchase of the property by Barr, one of 
the administrators of the decedent, Bailey. 
The complainants insist that Barr occupied 
a fiduciary relation to the property, and that 
the purchase falls within the settled rule of 
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law^ which, oil grounds of public policy, pro- 
hibits a trustee from purchasing property 
held in trust. And they ask that the con- 
veyance to Barr may be held to be a deed 
of trust, and as such inuring to the benefit 
of the complainants, as the legal heii's of 
Bailey. In support of the demurrer to the 
bill, it is contended: 1. That Barr did not 
stand in the relation of a trustee, and that 
the sale and conveyance vested in him a per- 
fect title in his own right 2. That as the 
estate of Bailey, was largelj^ insolvent, if a 
trust estate can be created, Barr holds the 
property as the trustee of the creditors of 
Bailey, who alone are interested in the ques- 
tion; and that the creditors, not being made 
parties to the bill, no decree can be entered 
in the case. 3. That if these complainants 
ever had a claim to relief, they are barred 
by the lapse of time and the statute of lim- 
itations. 

It is not proposed to examine the numer- 
ous cases referred to by the counsel for the 
complainants, to sustain the doctrine that a 
trustee can not purchase tlie property held 
by him in trust. It is undeniably true, that 
while some courts of the highest respecta- 
bility have limited the application of the 
doctrine to cases where, from the facts, there 
was either actual or constructive fraud on 
the part of the trustee, the current of deci- 
sions is against the validity of purchases by 
any one holding a fiduciary relation to the 
property sold, without any inquiry as to the 
circumstances of the sale, or the motive of 
the trustee in becoming a purchaser. The 
courts hold, with great propriety and force 
of reasoning, that sound policy requires that 
persons in a fiduciary character should have 
no temptation to use trust property for their 
own benefit and to the injury of the cestui 
(lue trust. And if the present case falls 
within this principle, the relief sought for by 
these complainants must be awarded, unless 
denied to them on other grounds. But the 
court do not perceive the applicability of the 
rule referred to, to the ease stated in this 
bill. Barr, the purchaser of the property in 
question, was one of three administi-ators of 
an insolvent estate. Upon a proper showing 
to the probate court, by the administrators, 
that it was necessary to sell the real estate 
of the decedent to pay debts, an order for 
that purpose was made, under which Still 
became the purchaser of the property. The 
administrators made return of the sale, and 
the usual order for its confirmation was 
made, and also an order that the administi-a- 
tors should convey the "premises to the pur- 
chaser.*' A deed was accordingly executed, 
which vested the legal title to the property 
in the purchaser. Still. From that time, the 
administrators were separated from all con- 
nection with it as fiduciaries. It appears 
that subsequently, in default of the payment 
of the notes given by the purchaser for the 
real estate sold, it became necessary to bring 
suit on one or more of these notes, in which 



suit the names of the three administrators 
were used as plaintiECs. A judgment was 
obtained by the administrators; and upon an 
execution against the defendant, the prop- 
erty purchased by him at the sale by the 
administrators, as also the undivided half 
which he had acquired by purchase from En- 
ness, was levied upon. Having been duly 
appraised and advertised, as required by 
law, it was offered at public sale by the sher- 
itf of Hamilton county, and Barr, being the 
highest bidder, was the purchaser. The sale 
thus made was confirmed by the proper 
court, and in pursuance of the order of tl;e 
court, the sheriff conveyed the property to 
Barr. 

It may be remarked here, that there is no 
allegation in the bill, nor any ground pre- 
sented for an inference, that these proceed- 
ings were not conducted in the most perfect 
good faith. The sum bid for the property 
by Barr being two-thirds its appraised value, 
after applying one-third to the satisfaction 
of the widow's claim of dower, was paid to 
the administrators, and by them distributed 
to the creditors of the estate. Neither is 
there any averment in the bill that Ban- 
made any profit for himself by the purchase. 

The main ground on which courts have rest- 
ed their condemnation of fiduciary purchases 
is, that the trustee has control of the sale of 
the propertj', and thus is exposed to> the temp- 
tation of resorting to fraudulent management 
in the sale, thereby to subsen-e his own in- 
terests, at the sacrifice of the interests of 
those for whom he is the trustee. Hence, at 
a sale by administrators or executors of prop- 
erty belonging to their decedent, they are not 
allowed to become purchasers, for the reason 
that they appoint the time and place, and have 
the entire management of the sale. But this 
has no application to the sale at which Ban- 
was the purchaser. The property sold to him 
was not trust property, the title, legal and 
equitable, having vested in Still, the defend- 
ant in the execution. It was levied on and 
sold to satisfy the execution against him. 
The sale, and all the proceedings connected 
with it, were conducted by the sheriff, the 
officer who by law was authorized to perfoi-m 
this dutj% without any interference or attempt- 
ed control on the part of Barr or his co-admin- 
istrators. It would seem to be a clear propo- 
sition that a sale thus made is not liable to 
the objections which usually invalidate a 
fiduciary sale. It is clearly not within the 
principle on which such sales are held to be 
void, for the reason that the purchaser, though 
his name as an administrator was necessarily 
used in the suit against Still, had no control 
over the sale. It was impossible, therefore, 
that, by any agency on his part, he could pre- 
vent the fullest competition at the sale, or 
by any device or management effect a pur- 
chase at an unfair price. 

Two cases have been referred to by counsel, 
one from the Yermont and one from the 
Georgia Reports, in which it is said the court 
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ignored the distinction between a purcliase by 
an administrator or executor of property lield 
as tiie representative of a decedent, and prop- 
erty levied on to satisfy a judgment in ■wliicli 
an administrator or executor is a party plain- 
tiff. I have not had an opportunity of refer- 
ring to these cases, and do not, therefore, 
know the precise grounds on which tlie deci- 
sions were placed. But, considering the dis- 
tinction intimated as obvious, and as entitled 
to a controlling influence in the consideration 
of the question, I am not prepared to sanction 
the docti'ine wliich the cases cited are sup- 
posed to sustain. It is not within the reason 
of the rule of law condemning fiduciary pur- 
chases, and there is certainly nothing in the 
facts presented in the bill requiring so strin- 
gent an application of the docti-ine. As be- 
fore intimated, there does not appear to have 
been any unfairness, much less fi-aud, in the 
purchase of the property in question. It was 
sold at its fair value, and its proceeds applied 
to the payment of the debts owing by the es- 
tate. But, if the facts presented warranted 
the implication that Barr, the purchaser of the 
property, can be viewed as having acquired 
merely a trust estate, the inquiiy may prop- 
erly be made, to whose benefit did the trust 
inure? The estate of the decedent Bailey was 
insolvent, and paid only fifty cents on the 
dollai" of the debts owing. It would seem, 
therefore, tliat his heirs could have no possi- 
ble interest in the sale and disposition of his 
estate, as there is no pretense that in any 
event there would have been any surplus for 
distribution after the payment of the debts. 
If,' therefore, tliere is any ground of complaint 
against the administrators, it should be urged 
by the creditors, and not by the heirs of 
Bailey. But the ereditoi-s are not parties to 
this l)ill and ask nothing at the hands of this 
com't And this is a full answer to the prayer 
of the bill, so far as the equities of the heirs 
are concerned. The case of Chi-onister v. 
Bushey, 7 Watts & S. 152, is cited as sustain- 
ing the doctrine that it is the right of the heirs 
to impeach a sale by an administrator or ex- 
ecutoi", even where liie estate is insolvent. In 
that case, however, the property purchased 
belonged to the estate of which the adminis- 
trator was the representative. It was, in fact, 
a sale by the administi-ator, and of which 
he had the entire control, and there were facts 
in the case justifying the inference of fraud 
on the part of the administrator. It was pos- 
sible, that if the sale had been fairly made and 
the property sold at its full value, there might 
have been a residuum for the heire. The 
court held, therefore, that as the heirs had a 
remote or contingent interest in the sale, it 
was competent for them to impeach it with- 
out the interposition of the creditors of the 
estate. It is not necessary to inquire into the 
correctness of the decision in the case referred 
to. The facts in that <'ase have no analogy 
to those in tlie case before the court, and the 
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law as sanctioned by the Pennsylvania court 
has no application to this case. 

Regarding the reasons stated as conclusive 
against the right of the complainants to the 
relief sought for, the demm-rer is sustained and 
the bill dismissed. It is not therefore neces- 
sary to inquire or decide whether the com- 
plainants are barred by the statute of limita- 
tions or the lapse of time. 



Case No. IS, 699. 

SHAKEBLY v. PEDBIOK. 

[Orabbe, 63.] i 

District Court, B. D. Pennsylvania. Tan. 4, 
iS'Sl. 

Seames — Left ix Foreign Hospital — Wages. 

If a seaman be left in a foreign hospital, sick, 
and, on his cure, rejoins the- vessel, he is enti- 
tled to his wages at the rate originally contract- 
ed for, where no new contract is shown, and 
notwithstanding the master has complied with 
the requirements of the act of 28th February, 
1803 [2 Stat. 203]. 

[Cited in Gallon v. Williams, Case No. 2,324.] 

This was a libel for wages [by Robert M. 
Shakerly, mariner, against Silas Pedrick, 
late master of the brig Latona], 

It appeared that the libellant shipped on 
board the brig Latona, at Philadelphia, on 
the 23d November, 1834, for a voyage to 
Buenos Ayres and Montevideo, and back, 
at thirteen dollars per month; that at Bue- 
nos Ayres he became sick, and was removed 
to the hospital; that the captain paid to the 
consul there three months' wages, as re- 
quired by the act of 28th February, 1803 (2 
Story's Laws, 883); that, on the libellant's 
being discharged from the hospital, cured, 
he rejoined the brig at Jlontevideo; that he 
remained on board, doing his duty, till her 
arrival at Philadelphia, on the 2Sth May, 
1835; and that, on demanding his wages, 
they were refused him, on the ground that 
his return to the brig was under a contract 
to work his passage home, in consideration 
of the money paid to the consul on his ac- 
count. This suit was an amicable action, 
entered by agreement filed on the 21st Sep- 
tember, 1836. 

The case came on for a hearing on the 
16th December, 1836, before Judge HOP- 
KINSON, and was argued by Mr. Grinnell. 
for libellant, and Mr. Clarkson, for respond- 
ent. 

No new contract was shown. 

On the. 4th January, 1837, HOPKINSON, 
"nistrict Judge, decreed for the libellant th*> 
whole amount of wages demanded and 
costs. 
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Case Ifo. 12,700. 

The SHAKSPEARE. 

[4 Ben. 128.] i 

District Court, E. D. New York. April, 1870. 

Collision — Sailing Vessels — Porting is Igso- 

itaxce — cuange op coukse in extkemis — 

Lookout — Lights. 

1. The schooner A. was off Barnegat, close- 
hjiiiled on her starboard tack, heading south- 
west by south. The sliip S. was free on her 
port tack, heading northeast by north, a little 
to tiie windward of the schooner. She ported 
her helm. The schooner starboarded hers, and 
the Tessels came together nearly at right angles, 
the ship striking the schooner on the starboard 
side. The night was not very dark. The lights 
of the ship were placed abaft her mizzen rig- 
ging, so as to be obscured from the vessel ap- 
proaching ahead: Held, that the real cause of 
the collision was a negligent lookout on the 
ship, and the wrongful porting of her helm in 
a moment of alarm, before the course of the 
scliuoncr was known; 

[Cited in The Alberta, 23 Fed. 811.] 

2. The starboarding of the schooner's helm 
was a movement in extremis, and was not a 
fault; 

\ 3. The position of the ship's lights was faulty; 

4. It was not a fault in the schooner to have 
her chief mate on the lookout, it being his 
watch at the time. 

These were libels filed by the owners and 
the master of the schooner Adelaide, to re- 
cover the damages occasioned by a collision 
between her and the ship Shakspeare, "which 
occurred on the night of January 4, 1870, off 
Barnegat. The libellants alleged that the 
schooner was going down the coast, with 
the wind west or west by south, closehauled 
and heading southwest by south; that the 
ship was seen coming up the coast with a 
free wind, and heading northeast by north, 
but to the right of the schooner, and soon 
after she was seen she began to change her 
course more to the eastward; that the schoon- 
er keijt her course till the vessels were about 
a hundred yards apart, when her helm was 
put a starboard, a collision being then in- 
evitable, and the ship struck the schooner 
amidships on the starboard side. On behalf 
of the ship, it was alleged that the ship was 
heading northeast by north, with the wind 
about west northwest; that the schooner 
wag seen approaching and about a mile dis- 
tant, and the ship's helm was at once put 
hai'd-.i-port, and kept so till the collision, 
and the ship fell off so that, at the collision, 
she was heading about east by south; that 
as soon as the ship had begun to fall off. the 
red light of the schooner came in sight, no 
light having been visible till then, and re- 
mained so till it bore three or four points 
on the port bow of the ship, and tlistant 
about two hundred and fifty feet, when sud- 
denly the schooner put her helm hard-a-star- 
board, and attempted to cross the ship's 
bows, and the collision occurred. 

Wm. D. Booth, for libellants. 
C. M. Da Costa, for claimant. 
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BENEDICT, District Judge. I have ex- 
amined, and weighed with much care, the evi- 
dence produced before me, in regard to the 
collision which has given rise to these ac- 
tions, and feel well satisfied as to what 
should be the decree. 

There are, undoubtedly, statements of fact 
made on both sides which cannot be recon- 
ciled; and when they are such as to be in- 
consistent with other and controlling circum- 
stances appearing in the ease, I must disre- 
gard them, and rest my decision upon -what 
I consider to be the reliable portion of the 
evidence. It is noticeable that the account 
of the accident put forth in the answer of 
the ship, is plainly incorrect. The case there 
stated is an impossible one. If, as the an- 
swer says, and as the master of the ship 
positively swears, the ship's helm was put 
hard-a-starboard, when the schooner was 
nearly a mile distant, and approaching end 
on, the ship then going free at a speed of 
seven knots, and the schooner closehauled 
at a speed of five knots, no collision could 
have occurred. But the vessels did, in fact, 
come together at right angles, the schooner 
being at the time some three points off her 
course, and the ship six points ofC hers. The 
difiiculty in the ease of the ship, which the 
answer discloses, is not diminished when 
the evidence of those on board the ship is 
examined; on the contrary, it is found that, 
while attempting to prove the case set up 
tn the answer, and sustaining it, so far as 
positive statement can go, the witnesses for 
the ship furnish corroborative evidence in 
support of the account which is given by 
those on board the schooner. Evidence giv- 
en by the pilot of the ship, for instance, 
makes it quite apparent that the ship was to 
windward of the schooner; and would have 
passed the schooner in safety, if, before giv- 
ing any order to change the course of the 
ship, the schooner had been carefully observ- 
ed and her course ascertained. 

It is also quite manifest, from what is dis- 
closed to have taken place on board the ship, 
that the schooner w^as not seen at the dis- 
tance of a mile, as the witnesses would have 
it believed, nor until she was very close at 
hand; and that the helm of the ship was 
then put hard aport, on the alarm given by 
those forward, and not upon any judgment 
as to the ijroper manoeuvre to adojit under 
the circumstances, formed on observation of 
the course of the approaching vessel. Fur- 
thermore, the mode in which the vessels 
came together— the ship heading east by 
south, as she says, and striking the schoon- 
er, as she did, abaft the fore rigging — on the 
starboard side, at right angles, or bearing a 
little ahead, -while it is consistent with the 
theory of the schooner, is inconsistent with 
the account given by those on the ship. 
These circumstances, and inconsistencies 
which are found in the evidence of those on 
board the ship, impel me to resort to the 
statements of those on board the schooner, 
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as furnisliing the more reliable account of 
the occurrence. The account given by the 
mate of the schooner is clear and positive. 
It is supported by the man at the wheel, 
and to some extent by the master^ who came 
on deck on hearing the order to starboard, 
and it appears to furnish the more probable 
explanation of what took place. 

I have little hesitation, therefore, in com- 
ing to the conclusion, that the action of the 
schooner in starboarding was taken at the 
last moment, and was not a fault which 
should render her responsible for the colli- 
sion which almost instantly ensued, but that 
the real cause of the collision was a negli- 
gent lookout on the ship, and an improper 
movement on her part, in porting before the 
course of the approaching vessel was known, 
whereby the- ship was thrown across tlie 
course of the schooner, which otherwise 
would have passed to leeward in safety. I 
do not deem it necessary to add more to 
what I have said, except to remark that the 
fact that the ship had her side lights placed 
abaft the mizzen rigging, and so located as 
to be obscured from a vessel approaching 
ahead, was negligence, which, while it ac- 
counts for the fact that the ship's courtw* 
was not discovered sooner than it was by 
the lookout of the schooner, would also ren- 
der the ship responsible for the schooner's 
starboarding, when she did. if that were 
found to have been a w^rong manoeuvre. 

I should also say, that I do not consider it 
a fault on a vessel of the class of this 
schooner, to have her chief mate statlonea 
forward on the lookout, notwithstanding it 
was at the time his watch on deck. Ab- 
sence of the lookout from a station forward, 
and attention to other duties inconsistent 
with keeping a careful watch for approach- 
ing vessels, would, of course, be a fault; 
but the fact that the chief mate placed him- 
self on the lookout, and the seaman at the 
wheel, when it is shown, as it is here, that 
he in time saw the approaching ship, and 
from his place forward gave his order to tlie 
wheelsman, as soon as he could determine 
the necessity of change, shows a proper 
lookout on board the schooner. 

The decree must be in favor of the libel- 
lants, with an order of reference to ascertain 
the amount of the loss. 
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In re SHANAHAN et al. 

[6 Biss. 39.] 1 

District Court, N. D. Illinois. April, 1874. 

Bankuuptoy — Solvent Pautxer — Partsekship 
Assets— GuAiiANTOR. 
l._A solvent partner has no right to the pos- 
session of partnership assets in IJie hands of an 
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assignee under an adjudication against the re- 
maining members of the firm. 

2. A person guarantying the notes of a firm, 
and contracting for an interest in the firm prop- 
ertj' after payment of its iudebtedne&s, takes 
subject to the rights of the creditors, and the 
crediting up by the firm to each member of his 
interest, does not affect the rights of tlie cred- 
itors in the fund in the hands of the assignee. 

3. If these guarantied notes are unpaid and 
proved against the estate, the court will take 
judicial cognizance of that fact as negativing 
the solvency of tlie guarantor. 

In bankruptcy. 

Dent & Black, for Wm. J. Manning. 
McClellan & Hodges, for Assignee. 

BLODGETT, District Judge. In the mat- 
ter of Shanahan & West, I am prepared to 
dispose this morning of the question raised 
upon the petition of William J. Manning to 
have the funds in court paid over to him, 
and the proceeds in the hands of the as- 
signee ordered into his hands, on the ground 
that he is. the solvent partner of the firm. 
The petition sets up in substance that Ed- 
ward Shanahan, James West, and the peti- 
tioner, were partners under the firm name 
of Shanahan & West; that some time in 
February, 1873, some four months after the 
partnership was formed, and after Manning 
had become a member of the firm, and in- 
vested with all the rights of an equal own- 
er in the property, Shanahan filed a petition 
to have the firm adjudged bankrupt; that 
that petition was subsequently amended so 
that Manning's name was stricken out, and 
the petition stood as a petition to have 
Shanahan & West adjudged banlcrupts, they 
having been former co-partners before Man- 
ning became a member of the firm; and that 
such proceedings were had that Shanahan it 
West were adjudged bankrupts. Manning 
being dismissed from the case. He now 
claims that he is solvent, and that, as the' 
surviving solvent member of the firm, he is 
entitled to have the assets of the firm deliv- 
ered over to him for the purpose of closing 
up the a£faii*s of the fix-m and paying its 
debts. The answer of the assignee in bank- 
ruptcy of Shanahan & West, sets up in sub- 
stance that Shanahan «& West were co-part- 
nei-s in business in this city for a consid- 
erable time prior to the first of January, 
1873, and that, as such co-partners, they con- 
tracted a large amount of indebtedness; that 
in the latter part of October, 1872, or first of 
January, 1873, they took Manning into part- 
nership under an article of agreement by 
which he was to become an equal partner 
after the payment of the debts of the firm of 
Shanahan & West; and the answer then 
avers that the indebtedness of Shanahan & 
West still remains unpaid; that they have 
been adjudicated bankrupts by reason of that 
indebtedness, and that an assignee is now in 
the possession of their estate for the purpose 
of paying their indebtedness. He denies 
that Manning is solvent, and denies that 
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Manning is entitled to tlie possession of the 
j^oods, by reason of anything set up in his 
petition. 

I do not see that the replication raises any 
material facts. It is but a reiteration of the 
oft-repeated allegation that Manning is sol- 
vent. Assuming the allegation to be true, 
for the pui-pose of this case, the articles of 
co-partnership between himself and Shana- 
han & West, provide as follows: 

"In consideration that William J. Manning 
do assume and indorse the notes of the said 
Shanahan & West, at seventy cents on the 
dollar, in accordance with the settlement re- 
cently made by said firm with their credit- 
ors, the said Edward Shanahan and James 
West hereby agree to give said Manning an 
equal interest with them in the assets of 
said Shanahan it West, after paying the in- 
debtedness of said firm." 

That is the language and that is the eon- 
tract by which Manning claims to have ac- 
quired the right to have these assets now 
turned over to him. The very terms of the 
contract are that he gets no rights except 
such as shall remain after the payment of 
these debts. Now the court must take no- 
tice that the debts of Shanahan & West re- 
main unpaid. They have been proven in 
bankruptcy here before the court, in all the 
forms in which it is necessary for the cred- 
itors to represent themselves for the pur- 
pose of showing that their debts remain 
unpaid. It seems to me an assumption on 
the part of Manning that is totally unwar- 
ranted by the contract, that he has any 
right to these goods, except subject to the 
debts of Shanahan & West. Shanahan & 
West have been adjudged bankrupts, and it 
seems to me there can be no doubt but that 
Shanahan & West's eonti-aet with Manning 
for an interest in their goods, even if it had 
not been so limited by the agreement, must 
be taken subject to the rights of their cred- 
itors in those goods. They could not, in 
other words, have made a conveyance of 
one-third intei-est in those goods to Man- 
ning, so as to defeat their creditors of their 
right to have their pky out of these goods. 
These goods, therefore, having come into the 
possession of this court through its proper 
officer, it seems to me that thej', or the pro- 
ceeds of them, must remain in the hands 
of the court for distribution to the creditors 
of Shanahan & West. And it will be a ques- 
tion, perhaps, to be considered hereafter, if 
any creditor of Shanahan, West & Manning 
prove a debt, or attempt to prove a debt, as 
to how far he should be allowed to partici- 
pate in this fund. But I am not prepared 
to concede the position taken by the counsel 
for Manning in this ease, that he, because 
he is the solvent partner, is entitled to the 
possession of these goods. 

I do not think that the ease is analogous 
to that of the decease of the other members 

of the partnership, although some courts 

have used the expression that it is the finan- 



cial death of the partners. The goods form 
a trust fund for the payment of co-partner- 
ship debts, and the party in possession of 
them, whether he be the assignee of Shana- 
han & T^est, or whether he be a solvent 
partner, is equally bound to execute that 
trust, and I do not think that the fact that 
one of the partners of the firm remains sol- 
vent while the others are insolvent, would 
entitle him to take goods ont of the posses^ 
sion of the banknipt court, if they are in its 
possession. It might be a reason why the 
solvent partner shoTild not deliver up goods 
which he had in his possession at the time 
that the adjudication was made, because it 
might be equally his duty to execute the law 
by applying the proceeds of the goods in 
his possession to the payment of the debts, 
but the goods that come into the possession 
of the court through its proper officer, it 
seems to me, should remain in the posses 
sion of the court for the pui-pose of execut- 
ing the trust with which those goods are 
charged. In this case, howevei*, there is no 
use in considering that proposition, because 
Manning took his interest in this stock of 
goods subject to the debts of this firm, and 
if the debts absorbed the full amount of tlie 
goods, then there was nothing for him to 
take. He took nothing but the residuum. 
It is still further urged on his part that, 
on the fii-st of January, they credited up to 
each of the partnei^ their respective inter- 
ests in the firm, and that therefore his rights 
have become vested. Now this is not a 
question of bookkeeping. The mere fact 
that the firm sits down and credits to its 
respective members their respective inter- 
ests in the assets of the firm, does not de- 
prive creditors of their rights to be paid out 
of the funds as an entirety. They cannot 
separate it by any of the ti'icks of book- 
keeping so as to defeat the rights of credit- 
ors, and therefore the assertion in the peti- 
tion that these goods were credited up on 
the first of January, one-third respectively 
to each of these partners, does not prove or 
tend to prove that Manning acquii*ed any 
interest as against the creditors of Shana- 
han & West. The answer in this case 
shows that the debts of Shanahan & West 
remained unpaid; these debts were due at 
the time Manning attempted to acquire an 
interest in this firm; and it seems so clear 
to me as not to be open to argument, that 
until these debts are paid, without refer- 
ence to the contract. Manning can acquire 
no right by purchase which will defeat those 
creditors of their right to have the proceeds 
of goods applied to the payment of their 
claims, whether they are found in Man- 
ning's hands, or in the hands of the other 
bankrupt co-partnei-s. The petition will 
therefore be dismissed. 

[See Case No. 9,040.] 
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Case nSTo. 1S,70S. 

The SHAND. 

[10 Ben. 294.] i 

District Court, S. D. New York. Feb., 1879. 

Shipping — Damage to Cargo— Peril op the Sea 

— ^Negligence — Borden of Proof — 

Doty op Master. 

1. A ship took on board at Manila a large 
quantity of mats of sugar, to be brought to' 
New York, under bills of lading containiug the 
usual exception of perils of the sea. On, the 
voyage she met with heavy weather and sprung 
a leak so that, after having jettisoned a part 
of her cargo, she arrived at her dock with ten 
feet of water in her hold, her crew having be- 
come so worn out by labor that after she had 
passed quarantine a gang of fresh men was 
sent to hei, who were, however, able to control 
the leak with the ship's pumps. The consignees 
of the ship at once agreed with the owner of a 
steam pump and the pump was put on board 
the ship, and by the next morning the water in 
the ship had been pumped down as far as the 
suction pipe of the steam pump reached, which 
was just about at the bottom of tie sugar. 
During the following day, the pump, which was 
in charge of an engineer and fireman employed 
by its owner, was worked at intervals as the 
water rose high enough to reach the suction 
pipe. The discharge of the cargo had been 
commenced and continued during that day. 
During the following night, none of the ship's 
officers or crew being on duty, the steam pump 
stopped working, and the water again flooded 
the lower hold where the sugar was stowed. 
The consignees of the sugar filed a libel against 
the ship, claiming to recover damages for a 
failure to deliver the sugar in like good order 
as when received, as she had contracted in 
the bills of lading to do; and the owners of the 
ship set up as a defence that the damage was 
occasioned by peril of the sea. Held, that, the 
leak being shown to have been a peril of the 
sea, the ship had made out her defence as to the 
cargo jettisoned, and as to the sugar washed 
out by the leak and the injury caused by the 
lenk to tliat which remained, up till the time 
when the water was first pumped out of the 
ship by the steam pump. 

[Cited in The Sloga. Case No. 12.955; The 
Chasea, 23 Fed. IGO.] 

2. The duty of the ship, on arriving at the 
dock, was to use whatever extraordinary means 
were accessible to prevent further injury to the 
cargo; and that the employment of the steam 
pump was an act of the master, in perform- 
ance of that duty, and not an act of the master 
as agent of the cargo in extraordinary peril. 

[Cited in The Charles J. Willard, 38 Fed. 
702,] 

3. The persons working the steam pump were 
therefore the agents of the ship and not agents 
of the owners of the cargo. 

4. The ship, therefore, was responsible for the 
proper performance of duty by those in charge 
of the steam pump. 

5. Although the original leak was a peril of 
the sea, the owners of the cargo, having shown 
that the leak could -have been controlled by the 
use of means which were available, and that 
such leak had not been controlled, had made 
out a case of negligence on the part of the ship. 

6. The ship, having failed to give any expla- 
nation of the stoppage of the steam pump on 
the night in question, was liable to the owners 
of the cargo for all the loss and damage to the 
cargo which arose from the flooding of the ship 
on that night. 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission,] 



7. The ship was liable for all the loss of sugar 
occasioned by the suction pipe being so short 
that the water must rise on the cargo in order 
to be within reach of the pump. 

In admiralty. 

B. D. Benedict, for libellants. 
T. E. Stillman and W. A. Butler, for claim- 
ants, 

CHOATE, District Judge. ' This is a libel 
by the Donner & De Castro Sugar Refining 
Company, the owners of part of the cargo of 
the ship Shand, against the ship and her 
owners, to recover damages on account of her 
failure to deliver her cargo in good order and 
condition, pursuant to the stipulations of her 
bills of lading. She shipped at Manila, 
among other goods, 34,742 mats of sugar, 
weighing about 2,430,940 pounds, and sailed 
from that port for New York on the 1st day 
of August, 1876. The sugar was stowed in 
"the lower hold and properly stowed, and dun- 
naged. It was shipped under bills of lading 
which acknowledged its receipt in good order 
and condition, and stipulated for its delivery 
in New York in like good order and condition, 
"all and every the dangers and accidents of 
the seas and navigation of whatsoever kind 
excepted." The ship delivered in New York 
only 31,663 mats weighing about 1,008,865 
pounds. As to the 3,079 mats not delivered 
it appeared that they were jettisoned at sea; 
and the loss of weight in the mats that were 
delivered was about 1,206,545 pounds. And 
for this failure to deliver and this loss of 
weight the suit is brought. The libel char- 
ges "that the said ship and her owners have 
failed to keep and perform the contracts in 
said bills of lading contained or to deliver the 
said sugars in conformitj^ therewith; but on 
the contraiy, by reason of carelessness and 
negligence on the part of said ship and her 
owners, and their servants or agents, a large 
part of said sugars were totally lost and a 
large portion of the remainder delivered in 
a damaged condition." The answer allege? 
that part of the sugar was necessarily jetti- 
soned to save the ship and cargo and the 
lives of those on board, and that all the sugar 
which was lost or destroyed or jettisoned or 
which was not delivered was lost, destroyed 
or not delivered solely from the causes ex- 
cepted in tlie bills of lading, and not from 
any fault, negligence or carelessness on the 
part of the ship and her owners, or their 
servauts or agents. The answer fui-ther al- 
leges in excuse of the damage to the cargo 
that the ship sprung a leak on the voyage, 
by reason of violent storms and stress of 
weather, and that the damage was the result 
of this leak. 

The proofs are suflScient to show that when 
the ship left Manila she was tight, staunch 
and strong. It is true that no evidence is 
given of any survey or examination made be- 
fore her sailing, nor of any survey or exami- 
nation of her hull after her discharge in New 
York to account for or to show the nature 
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and position of the leak which she undoubt- 
edly had in her upon her arrival; but the un- 
contradicted testimony of her master and 
mate as to her condition, and the fact that 
she Avas several months at sea and encoun- 
tered considerable rough weather before a 
leak of any importance appeared, and that 
the leak did appear only after she met with 
very tempestuous weather, sufficient to ac- 
count for the injury to a good ship, are clearly 
proof enough that she was seaworthy at the 
time of her sailing. The proofs also are 
sufficient to show tliat the circumstances of 
danger under which part of the cargo was 
jettisoned were such as justified the act, and 
that it was done under reasonable apprehen- 
sion on the part of the master that the sliip 
might founder, and for the purpose of check- 
ing the leak and for the safety of all concern- 
ed. As to that part of the loss, therefore, 
the defence is clearly made out and the libel- 
lants have no claim. 

From the time the ship was ofE Cape Hat- 
teras she encountered very heavy weather 
and the crew were kept constantly at the 
pumps, and even after the jettison of part of 
the cargo the leak continued. On the night 
of the 25th of December, 1876, she took the 
pilot, being then about sixty miles S. S. B. of 
Sandy Hook. She came to anchor at quar- 
antine about midnight of the 26th. Her crew 
were exhausted with constant woi'king at the 
pumps. The captain and the pilot had 
thought it necessary to call to their assist- 
ance two tugs to bring her in, and they had 
done so. From quarantine the master tele- 
graphed to the consignees of the ship, Grin- 
nell, Minturn & Co., of New York, for a fresh 
gang of men to work the pumps. At 5 
o'clock in the morning of the 27th and again 
at S^^ o'clock, the pumps were soimded. At 
the first sounding they found nearly nine feet 
of water, and at the second sounding within 
an inch of ten feet. Tlie depth of the hold 
from the platform on which the sugar was 
stowed, to the deck beams, was eleven feet 
and seven inches, and from the bottom to the 
platform, three feet and four inches. The 
ship left quarantine about noon on the 27th, 
and soon after leaving, took on board a fresh 
gang of men to work the pumps, and from 
the time they arrived they were able to con- 
trol the leak with the ship's pumps. She ai-- 
rived at Mai-tin's stores shortly after noon of 
the 27th of December, with ten feet of water 
in her hold. There is considerable conflict 
of testimony as to the amount of water in 
the ship before her arrival at quarantine. 
The pilot, testifying from his recollection as 
to the behavior of the ship, and from his ap- 
prehensions lest she should founder, and also 
from his recollection as to the reports of the 
soundings, makes the depth of water eleven 
feet on the afternoon of the 26th, and six feet 
at five in the morning of that day; but he is 
evidently mistaken as to the amount, as appears 
by the log and the testimony of tlie master 
and mate. The captain testified to the cor- 



rectness of the entrj' in his log, which shows 
that on Wednesday, the 27th of De(?ember, 
they sounded and found six feet four inches. 
He says this was verj' early in the morning 
and that there was no time before that when 
they had so much water in her as that The 
evidence shows that the water had been gain- 
ing in consequence of the exhaustion of the 
crew, till it reached a maximum of about ten 
feet, and that the leak was such that fresli 
men at the ship's pumps wore able to hold 
it in cheek. 

That a veiy considerable damage to the 
cargo of sugar had been done by sea water 
at the time of the ship's arrival at the pier 
is very evident. A large part of- the sugar 
had been submerged in the water for neai'ly 
twenty-four hours, and this must have re- 
sulted in great wastage of the sugar. It is 
claimed by the libellants that the evidence 
does not warrant the conclusion that before 
Wednesday the water ever rose higher than 
the bottom of the cargo. But even that quan- 
tity of water, with the ship rolling and toss- 
ing in a heavy sea, must have very seriously 
wet and washed the sugar in the lower part 
of the ship. As soon as possible after her ar- 
rival at the pier, the consignees of the ship, 
upon the master's report and application for 
aid, engaged the Coast Wrecking Company 
to send a steam pump, with sufficient men to 
work it, to the ship. This was done, and 
about eight or nine in the evening, the steam 
pump was got to work and worked contin- 
uously till three o'clock the next morning, 
when the pump sucked, having reduced the 
water to three feet and four inches, which 
was as low as its suction pipe reached. After 
the steam pump was got working the ship's 
pumps Avere stopped. 

For all the loss and damage to the cargo by 
the salt water up to the time that the ship 
was thus pumped out by the steam pump, the 
libellants have no claim against the ship and 
her owners. The cause of the injury was a 
peril of the sea, and upon the most rigorous 
rule of diligence which has ever been en- 
forced against the ship or the master in the 
effort to resist and overcome the effect of the 
threatened danger, this ship and her master 
and crew had up to that time discharged their 
entire duty to the cargo. They had used 
their utmost endeavors to protect the cargo 
from the threatened peril. 

The discharge of the cargo was commenced 
on Wednesday. Manila hemp and indigo and 
canes from between decks, shipped to other 
parties, Avere first discharged. The steve- 
dores worked all Wednesday night. On 
Thursday the steam pump was kept going at 
intervals, pumping till it sucked and then 
pumping again as the water rose. On Thurs- 
day a considerable quantity of sugar was dis- 
charged. They worked till five or six o'clock 
in the evening. A special permit had been 
obtained from the custom house, allowing tlie 
discharge of this cargo more rapidly than is 
iisual on account of its condition. The cus- 
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torn house interposed no resti'ietion whatever 
on the rapidity of the discharge or its con- 
tinuing day and night, week days and Sun- 
days. When the men quit work on Thurs- 
day evening, there were on hoard, of the 
ship's company, the captain; the mate, the 
second mate, carpenter, cook, steward, one 
able seaman and three boys. The evidence 
sliows, I think, that the mate afterwards left 
the ship to sleep on shore and did not return 
before four o'clock Friday morning. A night 
watchman came on board during the even- 
ing, but whether he remained on board all 
night did not appear. The steam pump was 
in charge of an engineer named Johnson, and 
other men, how many does not appear. The 
captain turned in between eight and nine 
o'clock and none of the ship's company re- 
mained on deck. During the night the steam 
pump stopped. It failed to keep the ship 
clear. The cause of the failure does not ap- 
pear. The weather was very cold but there 
is no evidence Avhich justifies the conclusion 
that it was the cold that disabled the pump, 
or indeed that anything disabled it. There 
is proof of a conversation in the morning be- 
tween the engineer and the mate, in which 
the engineer complained that it was out of 
order. The evidence is that it was a good 
and suitable pump, and that the men who 
were manning it were men who had experi- 
ence in that work. In the morning it was 
found that it had failed to keep the ship 
clear. The lower hold where the sugar was 
stowed was flooded. . The water had risen 
higher among the mats of sugar than it had 
ever been before. See The Shand, 4 Fed. 925. 
Neither the engineer nor the men in charge 
of the pump, nor the watchman were called 
as witnesses, and no attempt has been made 
to explain why or how the accident happened. 
No alarm was given during the night The 
captain was not called nor notified that the 
pumping had stopped. After the discovery 
was made in the morning, the steam pump 
was started again and the ship was pumped 
out and thereafter kept pumped out as before. 
For the loss caused by this flooding on the 
night of the 28th of December, the UbeUants 
claim damages. That there was a very large 
wastage of the sugar from this cause, which 
is not to be atti-ibuted to the efOect of the 
water in her before she was first pumped out, 
is very evident. The claimants, however, in- 
sist that this loss and damage as well as the 
other is to be attributed to the same peril of 
the sea; that it was caused by the leak in 
the ship, which was a continuing peril of the 
sea; and they claim as to this particular part 
of the loss that the same having been caused 
by a peril of the sea, the burden is on the 
libellants to show that the ship has been 
guilty of negligence in not guarding against 
the peril; that such negligence has not been 
shown; on the contrary, that it is affirmative- 
ly shown that the master did all that could 
have been reasonably required of him under 
the circumstances of the ease; that he em- 



ployed proper and efficient means to keep the 
ship clear of water; that having done that, 
he was not chargeable with negligence if 
those means became ineffectual through the 
fault or negligence of those in charge of the 
steam pump. It is further claimed on the 
part of the owners of the ship, that the mas- 
ter in employing the steam pump was not 
acting merely as the agent of the ship, but in 
a case of necessity and distress as agent for 
aU concerned, cargo as well as ship, and that 
being the agent of the libellants in thus em- 
ploying the pump and those in charge of it, 
they cannot recover of the ship for a loss re- 
sulting from the negligence of the libellants' 
own agents. It is further claimed that the 
Coast Wrecking Company in this service act- 
ed as salvors; that ship and cargo were in 
imminent peril, and that the service rendered 
by the Coast Wrecking Company was in fact 
a salvage service and if through the negli- 
gence of the salvors a loss happens to the 
cargo, its owners have no remedy against the 
ship. 

Assuming that the leak in this ship was' 
caused by a peril of the sea and that this loss 
now in ^question resulted from the same leak, 
the question is, what is the duty of the ship 
in protecting the cargo against a peril of the 
sea which threatens its safety, or, which is 
the same thing, against damage, which 
threatens to result from an injury to the 
ship caused by a peril of the sea. The duty 
of the ship to the owner of the cargo, in this 
respect, has been so conclusively determined 
in this country that it is necessary only to 
quote the language of the supreme court in 
the case of The Niagara v. Cordes, 21 How. 
L62 U. S.] 7. In that case the court" say 
(page 26): "Carriers by water are liable at 
common law and independent of any stat- 
utory provision for losses arising from the- 
acts or negligence of others, to the same ex- 
tent and upon the same principles as car- 
riers by land— that is to say, they are in the 
nature of insurers and are liable, as before 
remarked, in ^11 events and for any loss how- 
ever sustained, unless it happen from the act 
of God, or the public enemy, or by the act 
of the shipper or from some other cause or 
accident, expressly excepted in the bill of 
lading. Duties remain to be performed by 
the owner or the master as the agent of the 
owner after the vessel is wrecked or dis- 
abled, and after he has ascertained that he 
can neither procure another vessel nor re- 
pair his own. and those too of a vexy im- 
portant character, arising immediately out of 
his original undertaking to cany the goods 
safely to their place of destination. His ob- 
ligation to take all possible care of the goods 
still continues and is by no means discharged 
or lessened, while it appears that the goods 
have not perished with the wreck and cer- 
tainly not where, as in this case, the vessel is 
only stranded on the beach. Such disasters 
are of frequent occurrence along the sea 
coast in certain seasons of the year, as well 
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as on the lakes, and it cannot for a moment 
be admitted that the duties and liabilities of 
a carrier or master are varied or in any man- 
ner lessened by the happening of such an 
event. Safe custody is as much the duty of 
a carrier as conveyance and delivery, and 
Avhen he is unable to carry the goods for- 
ward to their place of destination, from 
causes which he did not produce and over 
which he has no control, as by the stranding 
of the vessel, he is still bound by the original 
obligation to take all possible care of the 
goods, and is responsible for every loss or in- 
jury which might have been prevented by 
human foresight, skill and prudence. An ef- 
fort was made by able counsel in King v. 
Shepherd [Case No. 7,804], to maintain the 
proposition assumed by the respondents in 
this case that the duties of a carrier after 
the ship Avas wrecked or stranded, wex-e va- 
ried, and therefore that he was exempted from 
ail liability, except for reasonable diligence 
and care in his endeavors co save the prop- 
erty. Judge Story refused to sanction the 
doctrine and held that his obligations, lia- 
bilities and duties as a common carrier still 
<;ontinued, and that he was bound tp show 
that no human diligence, skill or care, could 
save the property from being lost by the dis- 
aster. Anything short of that requirement 
would be inconsistent with the nature of the 
original undertaking and the meaning of the 
contract, as universally understood in courts 
of justice. Admit the proposition, and it is 
no longer true that where there is no provi- 
sion in the contitict of affreightment, varying 
the liability of the carrier, he cannot relieve 
himself from liability for injuries to goods 
entrusted to his care except by proving 
that it was the result of some natural and 
inevitable necessity, superior to all human 
agency, or of a force exerted by a public 
enemy." The contract of carriage in the pres- 
ent case, by the bill of lading, is an absolute 
promise to carry and deliver in good order 
and condition, the perils of the seas only ex- 
cepted, and no distinction can be made nor do 
the learned coimsel for the claimants attempt 
any between this case and the case of a com- 
mon carrier, as respects the duty of the ship 
or master to protect and preserve the cargo. 
And indeed the evidence shows that the 
Shand was on this voyage a general ship. 
And clearly if the duty of the ship in this re- 
spect is not varied nor lessened in case the 
vessel is wrecked or stranded, it cannot be 
\'aried or lessened because she has sprung a 
leak which threatens the cargo with dam- 
age. And on this subject the supreme court 
further says (page 28): "His duties as car- 
rier are not ended until the goods are de- 
livered at their place of destination or are 
returned to the possession of the shipper or 
kept safely until the shipper can resume their 
possession, or they are otherwise disposed of 
according to law. King v. Shepherd [supra]; 
Abb. Shipp. (8th Ed.) 478. These authorities 
are sufficient, it is believed, to demonstrate 



the proposition that where a loss or damage 
is shown it is incumbent upon the carrier to 
bring it within the excepted peril in order to 
discharge himself from responsibility. It is 
not sufficient without more to show that the 
vessel was stranded, to bring the goods with- 
in the exception set up in the case. Had the 
goods perished with the wreck, it would be 
clear that the loss was the immediate con- 
sequence of the stranding of the vessel, and 
assuming that the disaster to the vessel was 
the result of the excepted peril, or of some 
natural and inevitable accident, then the 
carrier would be discharged. All the evi- 
dence in this case, however, shows the facts 
to be otherwise— that the goods did not per- 
ish at the time the steamer was stranded, 
and the damage having since occurred, the 
mle of law to be ascertained is the one ap- 
plicable in cases where the injury complain- 
ed of arises subsequently to the disaster to 
the vessel. Such interruptions to a voyage 
are of frequent occurrence, and the rule of 
law is just and reasonable which holds that 
the master is bound to the utmost exertions 
in his power to save the goods from the im- 
pending peril, as it is no more than a pru- 
dent man would do, under like circumstan- 
ces. In great dangers great care is the or- 
dinary care of prudent men, and in great 
emergencies prxident men employ their besi 
exertions, so that the difference in the rule 
contended for and the one here laid down is 
much less than at first appears. Neverthe- 
less there is a difference-, and in a question of 
so much practical importance it is necessary 
to adhere strictly to the correct rule. Losses 
arising from the dangers of navigation with- 
in the meaning of the exception set up in this 
ease are not such as are in any degree pro- 
duced from the intervention of man. They 
are such as happen in spite of human exer- 
tion, and which cannot be prevented by hu- 
man skill and prudence. When such efforts 
fail to save the goods from the excepted 
peril, the ultimate damage and loss in judg- 
ment of law results from the first cause, up- 
on the ground that when human exertions 
are insufficient to ward off the consequences, 
the excepted peril may be regarded as con- 
tinuing its operation." And in that case, by 
the application of the principles thus de- 
clared, the ship was held liable for the negli- 
gence of the master in not availing himself 
of the means shown to have been within his 
reach at a short distance from the ship on 
the shore for the storage and preservation of 
the goods, although they ultimately perished 
from being left in the stranded vessel. In 
the case of King v. Shepherd [Case No. 7,- 
804], the owners of the ship were held lia- 
ble to the shipper of specie embezzled by 
salvors employed by the master to save the 
cargo after the wreck of the ship, such a loss 
being held not within the exception of perils 
of the sea. Judge Story says: "My own 
opinion is, that the loss of this coin was oc- 
casioned solely by embezzlement or theft; 
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and it matters not whether it was by the of- 
ficers or crew of the ship, or by the salvoi-s 
employed by the master." 

These cases, as it seems to me, are singu- 
larly applicable to the present case, and are 
conclusive to the point that the master was 
bound by tlie contract of affreightment, up- 
on the happening of the disaster which be- 
fell his ship, the springing of the leak, to 
employ all possible means within his reach 
to protect the goods against the danger 
which the leak threatened them with,— that 
he was bound under his original agreement 
for the safe carriage and delivery of the 
goods, not only to employ all the resources 
of his ship's company to this end, but on his 
arrival in port, where other and more ef- 
ficient aid, could be procured, to employ such 
other means for the effectual preservation 
of the cargo against the consequences that 
might be expected to result to it from the 
leak; that though that leak was caused by 
a j)eriL of the sea, this employment of ex- 
traordinary means to resist and control it 
was a duty of the master as agent and rep- 
resentative of the owners of the ship under 
their contract with the owners of the cargo, 
and not a duty thrust upon the master ex 
necessitate, as agent for the owners of the 
cargo. In the ease of The Niagara [Case 
No. 10,219], the sti'anded condition of the 
vessel was a continuing peril to the cargo 
and was itself caused by a peril of the sea, 
yet the loss of the goods was not caused 
by the peril of the sea within the meaning 
of the exception, because the master could, 
by means at his command, extraordinaiy in 
their character, that is, means independent 
of and outside of the resources of his ship 
and his ship's company, have saved the 
goods from this threatened peril. So here 
the leak threatened damage to the goods. 
The master had means at hand by the em- 
ployment of men and machinery to control 
that leak. He was bound to employ those 
men and that machinery, and the fact, if it 
be a fact, that the peril of the ship and car- 
go was so great that the service rendered 
will, on grounds of public policy, be reward- 
ed at salvage rates of compensation, does 
not make the employment of these means 
any the less an act done by the master in 
the performance of the conti-act of the ship 
with the owners of the cargo. I think these 
authorities are sufficient to show that there 
is no ground for the claim that the men 
working the steam pump were not in the em- 
ploy of the ship, or that the possible claim 
of the Coast Wrecking Company for salvage 
compensation can make any difference in the 
liability of the ship for the negligence of the 
men employed in working the pump as well 
as for the immediate negligence of the mas- 
ter, officers or crew. A ship is liable for the 
result of negligence, though the negligence 
be that of one of the crew, as in case the 
fault is that of the lookout. If there may be 
cases where the overpowering necessity for 



assistance is such that the master may sur- 
render to salvors the entire control of ship 
and cargo, tliat certainly was not this case. 
His duty was plain. The vessel was leak- 
ing. Salt water would damage the. cargo. 
It was his duty to keep her pumped out. 
The means at hand were ample. He em- 
ployed men and machinery for this purpose. 
There is nothing in the evidence which war- 
rants the conclusion that he in fact surren- 
dered the care or control of the ship to the 
Coast Wrecking Company, or understood 
that he did, nor were the circumstances such 
as would have justified him in doing so, if 
he so intended. On the contrary, all that is 
proved is that the ship's agents hired of that 
company a pump and men to run it, and 
sent it to the ship. The pump and the men 
were subject to the master's orders. He 
could at any time have sent them away and 
employed other persons and other machin- 
ery, to do the pumping. I see no principle 
upon which the ship can be relieved from 
responsibility for the negligence of the per- 
sons thus employed. 

As Judge Story says, in King v. Shepherd 
[supra]: "The rules which regulate losses 
under policies of insurance are by no means 
the same as those which either necessarily 
or ordinarily govern in cases of common cax*- 
riers. Each contract has its own peculiari- 
ties and principles of interpretation; and it 
is not safe, in many instances, to reason 
from one to the other." So it may be said 
that although by the principles of general 
avei'age or of salvage, extraordinaiy ex- 
penses incun-ed by the master ai"e, under 
cei'tain circumstances, a charge in part up- 
on the cargo, it cannot be safely concluded 
from that circumstance that as between the 
master and the owner of the cargo the in- 
curring of the expense was not the duty of 
the master by force of the bill of lading. 
General average and salvage contribution 
rest not on contract, but on reasons of pub- 
lic policy, adopted and enforced for the fur- 
therance of the interests of commerce. The 
foregoing remarks dispose of the point made 
for the claimants, that an extraordinary exi- 
gency had arisen which thx'ew on the mas- 
ter ex necessitate the character of agent of 
the shipper, and that in the employment ot 
the steam pump he was acting as such agent, 
in support of which the learned counsel cite 
the case of The Gratitudine [3 C. Rob. Adm. 
240-267] and other cases. The cases cited 
refer to the agency of the master thus cre- 
ated to do something with the cargo outside 
of that which he is already authorized to do 
with it by the contract of affreightment, as 
for instance, to sell or hypothecate it. Those 
authorities are not in point to show that the 
master is ever made the agent of the owner 
of the cargo to preserve aud protect it. 
Such preservation and protection are of the 
very substance of the ship's contract, with 
the cargo owner, and therefore what the 
master does in that regard is done for the 
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sliip and there is no necessity for creating 
by a legal fiction any new agency to au- 
thorize or require him to do this duty to- 
wards the cargo. It is obvious, therefore, 
that these authorities have no application to 
the present ease. 

The English eases cited show that the 
courts in England do not hold the ship to so 
strict a liability as our courts for preventing 
damage to the cargo from the efteet of a 
threatened peril of the sea. In the recent 
case of Nugent v. Smith, 1 O. P. Dlv. 423, it 
was held that the loss or damage is caused 
by a peril of the sea if "by no reasonable 
precaution under the circumstances could it 
have been prevented." And singularly 
enough the court cites the authority of Judge 
Story, in support of this milder rule of li- 
ability and in opposition to the stricter rule, 
which, as appears above, has been adopted 
by our own supreme court, partly, at least, on 
Judge Stoiy's authority. They quote Story, 
Bailm. p. 512, as follows: "Hence it is, if 
the loss occurs bj' a peril of the sea, which 
might have been avoided by the exercise of 
any reasonable skill or diligence at the time 
when it occurred, it is not deemed to be in 
the sense of the phrase such a loss by the 
perils of the sea as will exempt the carrier 
fi'om liability, but rather a loss by the gross 
negligence of the party." And the court go 
on to say: "Stoiy here speaks only of 'ordi- 
nary exertion of human skill and prudence 
and the exercise of reasonable skill and dili- 
gence.' In my opinion this is the true view 
of the matter, and what Story here says of 
perils of the sea applies, I think* equally to 
the perils of the sea coming within the des- 
ignation of 'acts of God.* In other words, 
all that can be required of the carrier is that 
he shall do all that is reasonably and prac- 
tically possible to ensure the safety of the 
goods. If he uses all the knoAvn means to 
which prudent and experienced carriers or- 
dinarily have recourse, he does all that can 
be reasonably required of him, and if, under 
such circumstances, he is overpowered by 
a storm or other natural agency, he is with- 
in the rule which gives immunity to the ef- 
fects of such vis major, as the act of God." 
The language here cited from Judge Story 
is almost identical with that used by him in 
his decision of the case of The Reeside tCase 
No. 11,G57]. And the court seems not to 
have observed his more full and exact ex- 
position of what he understood to be the 
law in this respect contained in the later 
ease of King v. Shepherd, cited above. 

But even under the English rule, it was 
clearly the duty of the master to keep this 
ship pumped out, for the preservation of the 
cargo, and no case is referred to which will 
relieve the owners of the ship from the con- 
sequences of not keeping her pumped out, 
if the failure to do so was the result of the 
negligence of those employed by the ship for 
that purpose. And to hold otherwise would 
virtually allow the master of the ship in 



any exigency or condition of distress, how- 
ever slight, to delegate to other parties those 
duties which, under the contract, the ship 
has assumed towards the owner of the car- 
go, holding him onlj' to due diligence in the 
choice of the agency so employed. This 
would be fatal to that security which the 
law merchant has thrown around the goods 
entrusted entirely to the care and custody 
of the ship, and to that rule of vigilance 
which the law, for wise reasons of public 
policy, has imposed upon the master and 
crew as the chief support of that security. 
It would, as it seems to me, be not only 
without sanction from authority, but most 
disastrous to the interests of commerce. 

The questions raised as to the burden of 
proof and as to whether the libellants have 
sustained the burden which is upon them, 
are very easily disposed of, so far as this 
case is concerned. Where goods are carried 
under a bill of lading which stipulates for 
their delivery in good order and condition, 
excepting certain perils, as the perils of the 
sea or the act of God, proof of the failure 
to deliver the goods in good order throws the 
burden on the ship-owner to show that the 
damage resulted from the excepted peril. 
Clark V. Barnwell, 12 How. [53 U. S.] 280. 
If, then, it appears by the proofs offered 
that the damage resulted from a sea peril, 
this is prima facie sufficient to bring the case 
within the exception. Id.; Transportation 
Co. V. Downer, 11 Wall. [78 U. S.] 134. 
Therefore, where the evidence which shows 
that the damage resulted from a sea peril 
does not also show that there were available 
to the master means of avoiding the damage 
which threatened the goods, then the libel- 
lant must go further and show that though 
the goods perished as the result of the ex- 
cepted peril, yet that there were means 
within reach of the master by which he could 
have averted the peril. Negligence is not 
presumed from the mere occurrence of an 
accident, "except where the accident pro- 
ceeds from an act of such a character, that 
when due care is taken in its performance 
no injury ordinarily ensues from it in similar 
cases, or (except) where it is caused by the 
mismanagement or misconstruction of a 
thing over which the defendant has imme- 
diate control and for the management and 
construction of which he is responsible." 
Transportation Co. v. Downer, 11 Wall. [78 
U. S.] 134. But there is no case which goes 
so far as to hold that because the goods were 
damaged in consequence of a sea peril any 
greater burden is thrown on the libellant 
than to show that the master had at his com- 
mand the means to have averted the threat- 
ened danger. The proof of that and the fur- 
ther admitted or proved circumstance, that 
the danger was not averted, is evidence 
from which the presumption of negligence 
in the use of those means at once arises. 
It is, unexplained, sufficient proof of negli- 
gence. The presumption is of the same 
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geneiul character as tliat presumption of 
negligence which arises in the first instance 
upon proof of the failure to deliver the goods 
in an undamaged condition. The cases re- 
lied on by claimants to sustain their position 
that the libellants should have gone further 
and affirmatively proved that the pump 
failed through the negligence of the engi- 
neer or those in charge of it, are not in point. 
They are cases where the loss was shown 
to he ultimately traceable to a peril of the 
sea and where the evidence disclosed no 
available means on the part of the ship to 
have averted the danger to the goods. Now 
in the present case it appears that the means 
at the master's command were ample. The 
ship's pumps were sufficient for that pur- 
pose, if properly manned. He undoubtedly 
had a right to use the steam pump in place 
of the ship's pumps if he chose to do so, but 
having employed this new agency he was 
bound by the same rule of vigilance that 
governed his whole conduct toward the car- 
go, to see to it that the pump was efficient 
and properly used. There certainly is no 
presumption that the stoppage of the steam 
pump was caused by an inevitable accident. 
And the failure to call the engineer or others 
in charge of it, to explain the fact, is fatal 
to the supposition. It must be assumed that 
their testimony would not aid the claimants. 
But if the steam pump did break down, the 
duty of the master was equally plain to put 
the ship's pumps at work at once. His 
ship's company, reduced as it was, consisted 
of ten men and boys, and the men in charge 
of the steam pump were at his service. The 
danger could thus have been wholly or par- 
tially averted until further help could be 
obtained. Thus the libellants have clearly 
made out a case of negligence in the failure 
to keep the ship pumped out, and for all 
damage to the cargo resulting from the ship 
being flooded on the night of the 2Sth of De- 
cember they are entitled to recover. 

A further claim is made by the libellants 
for damage to the cargo by the exposure of 
the bottom of the sugar to the water, in 
consequence of the suction pipe of the steam 
pump not reaching lower than the platform. 
All the lime that the ship was discharging 
and while the steam pump was at work 'the 
water was necessarily allowed to rise some- 
what above the point reached by this pump 
to enable the pump to work. Upon the 
proofs, I think it appears that some small 
part of the lower portion of the sugar was 
thus constantly being alternately submerged 
and drained of water. This process neces- 
sarily carried off more or less of the sugar, 
4ind for this damage the ship is clearly re- 
sponsible. No excuse or reason is shown or 
suggested why the pipe was not lengthened 
or why the. ship's pumps, which reached 
this water, were not employed to pump it 
out, if there was any difficulty or necessary 
•delay in properly adjusting ^the steam pump. 
The claimants insist that the loss attributa- 
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ble to this cause is too triffing to be charged 
against the ship, but the negligence being 
entirely clear the amount of the damage is 
not material. Whatever loss ensued from 
this cause the ship is liable for. 

A further claim of damage is made in con- 
sequence of delay in delivering the cargo. 
The delivery stopped at some time on Satur- 
day, December 30th, and was not resumed 
until Wednesday, January 3d. The cause 
of the stoppage was that the ship became 
crank, and the ballast which the consignees 
of the ship had intended to put on board for 
the outward voyage was not at hand on Sat- 
urday, and owing to the intervention of Sun- 
day and New Year's day and the severity of 
the weather, the ballast was not got to the 
ship till Tuesday afternoon, although when 
it was discovered that the ship was getting 
crank some efforts were made to hurry it 
up. The effect of the delay was to increase 
to some extent the necessary loss by drain- 
age of this mass of wet sugar. That the 
ship owner owes some duty to the owjner of 
the cargo in the preservation from further 
loss of goods already damaged by a sea peril 
is unquestionable. Notara v. Henderson, 
L. R. 7 Q. B. 225. There is nothing unlaw- 
ful or in the view of the maritime law im- 
proper in the delivery of cargo on Sunday 
or festival days, especially where such deliv- 
ery is necessary to avert loss. Richardson 
V. Goddard, 23 How. [64 U. S.] 28. And 
although a carrier seems not to be held gen- 
erally to more than reasonable diligence as 
respects the time of delivery (Briddon v. 
Great Northa-n Ry. Co., 2S L. J. Exch. 51), 
yet it seems but rea.sonable that the delivery 
should be continued on Sundays and holidays 
if thereby any considei-able damage to the 
goods would be averted. But where the 
owner of the goods is at hand and knows 
the circumstances and no request to do this 
is made, it may be doubted if the ship is 
chargeable with negligence from this cause. 
It seems, however, unnecessary at this stage 
of the case to determine these questions, or 
the further question whether there was fault 
in not having the ballast at the ship on Sat- 
urday, because so far as the loss which re- 
sulted from the flooding of the ship on 
Thursday night was aggravated by any de- 
lay in delivery, the ship is liable for that 
additional loss as a part of the loss caused 
by the flooding, and it does not distinctly 
appear that the loss necessarily resulting 
from the original wetting of the cargo was 
appreciably enhanced by the slowness of the 
delivery. Therefore, any such question of 
liability may well be left till the report of 
the commissioner as to the amount of the 
damage shall disclose the fact that the ques- 
tion really arises. 

JDecree for libellants and reference to com- 
pute damages. 

[NOTE. The claimants desired to introduce 
evidence before the commissioner to whom the 
case was referred, pursuant to the above de- 
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cree, tending to show that the water did not 
rise so high on the morning of the 29th as it 
had been previously, and an application was 
made to the district court for a reconsidera- 
tion of this finding of fact, and to ascertain 
whether this question was open upon the refer- 
ence. The court decided that this question was 
immaterial. 4 Fed. 925. 

fThe commissioner assessed damages at $30,- 
328.63. For a hearing on exceptions to this 
report, see 16 Fed. 570,J 
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SHANKLAND v. WASHINGTON. 

[3 Cranch, 0. C. 328.] i 

Circuit Court, District of Cohimbia. iMay, 
1828.2 

Lotteries — Paut Ticket ~ Rights of Holuer. 

The corporation of "V^'ashington is not liable 
to the holder of a sub-ticket, or part of a ticket, 
for any part of the prize drawn by the ticket. 
It is only liable to the holder of the whole ticket. 

[Cited in McCue v, Washington, Case No. 
8.735.] 

[This was an action by Alexander B. Shank- 
land against the corporation of Washington, 
to recover one half of a prize drawn by a cer- 
tain lottery ticket.] 

CRANCH, Chief Judge (THRUSTON, Cir- 
cuit Judge, not sitting). This is an action of 
assumpsit for money had and received, to 
recover one half of the amount of the prize 
of $25,000, drawn by ticket No. 5591 in the 
5th class of the Washington lottery. The 
plaintiff produced the same evidence which 
was produced in the ease of Clark v. Corpora- 
tion of Washington, 12 Wheat. [25 U. S.] 40, 
except the ticket which drew the prize; 
which ticket in the present case, namely, No. - 
5591, was, after the drawing, given up to the 
managers as a cancelled prize ticket by D. 
Gillespie, who received from the managers, 
in consideration thereof, an equivalent in 
notes of purchasers of tickets in the lotteiy, 
Avhich had been deposited with the managers 
by Gillespie as stated in Mr. Webb's deposi- 
tion. The plaintiff further proved by the tes- 
timony of the same Mr. Webb, that, as clerk 
of the said D. Gillespie, he was in the habit 
of selling whole tickets, half tickets, and 
quarter tickets, in the 5th class of the said 
lottery, and that as such clerk, he sold to the 
plaintiff one half of the ticket No. 5591. 
That the said ticket No. 5591 was duly sign- 
ed by the managers. The defendants waived 
the necessity of producing upon the trial the 
original ticket No. 5591, and agreed that it 
is in their possession, and that its form, ex- 
cepting its number, is like that produced in 
Clark's case. Mr. Webb, after he had sold 
one half of the ticket, No. 5591, to the plain- 
tiff, issued a sub-ticket in these words and 
figures, namely: "National Lottery— 5th class. 
No. 5591. This ticket will entitle the possess- 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Affirmed in 5 Pet. (30 U. S.) 390.] 



or to one half of such prize as may be drawn 
to its number, if demanded within twelve 
months after the completion of the drawing, 
subject to a deduction of fifteen per cent.; 
payable sixty days after the drawing is fin- 
ished. Washington City, Feb. 1, 1821. y^ 
5591. D. Gillespie, per J. F. Webb." It did 
not contain the names of the managers, noi* 
any allusion to them; nor any evidence that, 
in making such sub-ticket, D. Gillespie acted 
as the agent of the managers, or of the cor- 
poration. It was further proved that the 
ticket No. 5.591 drew' a prize of .$25,000, on 
the 33d day's drawing; that payment of half 
of the prize was, in due time, demanded at 
the office of the mayor of Washington, who 
was absent, and of the register of the city,^ 
and of the managers, all of whom refused 
payment. That Mr. Webb sent to the plain- 
tiff a list of the 33d day's drawing. It was 
agreed that the printed copy of the scheme, 
given in evidence, is a true copy of the real 
scheme by which the lottery was drawn; 
and that the drawing was commenced on the 
27th November, 1821, and was completed on 
the 2d of January, 1823. That the court shall 
decide what of the said evidence is admis- 
sible, and shall judge upon such as they shall 
decide to be admissible as if it were a demur- 
rer to evidence, and draw all the inferences 
of fact which a juiy could draw, and shall 
say what sum the plaintiff shall recover, if 
entitled to recover upon such evidence, and 
judgment shall be entered accordingly; and 
if the court should be of opinion that the 
plaintiff is not entitled to recover, then judg- 
ment shall be entered for the defendants. 

Upon this evidence, supposing it all to be 
admissible, the court is of opinion that the 
plaintiff is not entitled to recover. "By the 
by-law of 22d May, 1821, all the lotteiy tick- 
ets were to be signed by the president of the 
managers. This sub-ticket was not so sign- 
ed. It purported to be the private agreement 
of D. Gillespie to pay to the holder thereof 
one-half of the prize which should be drawn 
by the ticket No. 5591, which Gillespie retain- 
ed in his own possession. It did not bear on 
its face the names of the managers, nor in 
any manner allude to them. The advertise- 
ments, which were signed by the managers, 
did, not authorize the sale of half tickets; 
nor is there any evidence that they author- 
ized Gillespie to multiply the responsibilities 
of the corporation to an indefinite extent by 
dividing the tickets. By requiring that all 
the tickets should be signed by the president 
of the managers, they clearly intended to 
limit their responsibility to such tickets only 
as should be so signed. We think that D. 
Gillespie had no better right than any other 
person who purchased a whole ticket, to sell 
a share in it, and thereby make the corpora- 
tion liable to such shareholder. It does not 
appear that the managers, at the ti they 
received the ticket No. 5591 from Gillespie, 
as a cancelled prize-ticket, knew that he had 
sold a share of the prize to the plaintiff, or 



[21 Fed. Cas. page 1163] 

to any other person; and it is to be inferred 
that they gave up to Gillespie, in exchange 
for this prize, its full value in other securities 
which they held. They may he considered, 
therefore, as having paid this prize to the 
holder of the ticket, without notice of the 
plaintiff's interest therein; and therefore the 
plaintiff has no right to recover in this action 
for money had and received, which is in the 
nature of a suit in equity. 

Upon the whole, therefore, we think that no 
conti-act, express or implied, is made out by 
the evidence, which will support this action. 

Affirmed by the supreme court, 5 Pet. [30 U- 
S.] 390. 

SHANKS CKLEINE v.). See Case No. 7,870. 



Case No. 12,704. 

SHANKWIKER v. READING. 

[4 McLean, 240.] i 

Circuit Court, D. Michigan. June, 1847. 

Deposition— Custody— Rejection, 

1. The law requires the deposition taken un- 
der the act of congress [4 Stat 197], to be re- 
tained by the officer, until he deliver the same 
into court, or shall, together with a certificate 
of the reasons for taking it, etc., be by him 
sealed and directed to the court. 

[Cited in U. S. v. Tilden, Case No. 16,520.] 

2. The law did not intend that either party 
should have possession of the deposition, until 
it shall be published by the special or general 
order of the court. A deposition not so put up 
and directed, will be rejected. 

[This was an action by H. Shankwiker 
against A. Reading. Heard on objection to 
a deposition.] 

Bates & Watson, for plaintiff. 

Mr. Romeyn, for defendant. 

OPINION OF THE COURT. On the trial 
of this case, a deposition was offered in evi- 
dence, which was taken in New York, May 
29th, 1847. It was mailed at Waterloo, in 
that state, June tiie 4th, and received from 
the post office here, the 7th of June. The 
county judge certified that the deposition was 
reduced to writing by the deponent, in his 
presence, but did not state that it was re- 
tained by him until it was sealed and direct- 
ed to the clerk of the circuit court. .It was 
so directed, but by whom is not stated. The 
name of the case in which the deposition was 
taken was indorsed on the envelope. For 
the want of this certificate, the deposition 
was objected to. The act of congress pro- 
vides that the depositions so taken shaU be 
retained by such magistrate, until he deliver 
the same with his own hand, into the com-t, 
for which they were taken, or shall, together 
with a certificate of the reasons as aforesaid, 
of their being taken, and of the notice, if any, 

1 [Reported by Hon. John McLean, Circuit 
Justice. 
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given to the advei-se party, be by him, the said 
magistrate, sealed up and directed to such 
court, and remain under his seal, until open- 
ed in com-t. This act of congress, under 
which depositions are generally taken, with- 
out notice, has always received a strict con- 
struction. In Beal v. Thompson, 8 Cranch 
[12 U. S.] 70, it was held to be a fatal objec- 
tion to a deposition taken under the judiciary 
act of 1789 [1 Stat. 73] that it was opened 
out of court. And in the case of U. S. v. 
Smith [Case No. 16,332], it was decided 
where the certificate of a. magistrate, taking 
a deposition, stated it to have been written in 
his presence, without saying by whom, and 
it appeared that the substance of it had 
been reduced to writing by the deponent, ten 
days before, at a different place, when the 
magistrate was not present, that such deposi- 
tion was not admissible in evidence. The 
deposition objected to, may have been hand- 
ed to the party, at whose instance it was tak- 
en, who forwarded it by mail to the clerk of 
the court. The law did not intend that ei- 
ther party should have possession of the dep- 
osition, until it should be received by the 
clerk, and opened by the general or special 
order of the court. The deposition is re- 
jected. 

Case mo. 1S,705. 

SHANNON V. The ANGELIQUE. 

[N. Y. Times, Jan. 7, 1856.] 

District Court, D. New York. 

Counsel Fees— Admiralty— Patment out of 
FusD IS Court. 

[A libel Was filed by a mortgage lienholder 
against the proceeds of a vessel sold under de- 
cree, in suits by material men, seamen, and 
others, general maritime lien creditors. Had 
the validitv of the mortgage lien against the 
proceeds been established, it would have absorb- 
ed the total proceeds, leaving nothing to the 
general lien creditors. Held, that the counsel 
who successfully resisted the claim of the mort- 
gagees was entitled to a fee out of the proceeds. 
Fee of S250 awarded.] 
[Cited in Re Schwab, Case No. 12,498.] 

In admiralty. 

■ BY THE COURT (BETTS, District Judge). 
This is an application to the court, for a 
counsel fee out of the funds in court to the 
cotmsel who argued this cause ha this court 
[Cases Nos. 12,483a and l2,4S3b], and on 
appeal to the circuit court [Case No. 12,483c]. 
It appears that 67 separate actions had been 
brought for various parties, raising, as be- 
tween the parties, questions as to the right 
of priority of payment, and all of them an- 
tagonistic to a suit or proceeding by mort- 
gagees who claimed a moiety of the proceeds 
of the ship. The matter contested in the 
two courts related chiefly to the claim of the 
mortgagees. The facts do not point speeifie- 
rJly to any extraordinarj^ labor or investiga- 
tion imposed upon the counsel, other than 
what resulted from the procrastination of the 
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cause by circumstauces not incident to its 
trial in either court. If such was incurred, 
it would naturally be compensated for by the 
particular party calling for it, and would 
be no equitable charge upon the common 
fund. The award by order of the court out 
of a fund, will necessarily be more restricted 
than would probably be claimed and admit- 
ted between counsel and the client, because 
the court cannot look to the eireumstanee of 
special predilection of the parties in selecting 
their advocate, or his position and rate of 
compensation, as between himself and pri- 
vate clients. 

I think, accordingly, that a fee uot ex- 
ceeding $250 for all the services of tlie coun- 
sel, payable to him in that capacitj- by the 
conjoined suitors, may be properly allowed, 
and I shall direct that sum to be paid him. 

[See note to Case No. 12,483b.] 
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SHANNON V. FOX. 

[1 Cranch, 0. O. 133.] i 

Circuit Court, District of Columbia. Julv, 
1803. 

EviDESOE — Proof op Handwriting — Com- 
parisons. 

The handwriting of a party cannot be proved 
by a comparison with the handwriting of his 
power of attorney filed in the cause, there be- 
mg no proof of the latter. 

Mr. Woodwai-d, for plaintiff, offered to 
prove the handwriting of Fox, by comparing 
it with his signature to the power of attor- 
ney filed in this cause, considering it as a 
matter of record. 

TflE COURT (nem. con.) refused to allow 
it, on the ground that no proof was given 
of the signature of the power of attorney. 

Marshall, J., was absent all this term, after 
luesday, 2d of August, and resigned before the 
next term. 



SHANNON (KEENAN v.). See Case No. 7,- 

SHANNON (SAWYER v.). See Case No. 12,- 
40a. * 

SHANTZ (STUART v.). See Case No. 13,556. 
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SHAPLEY V. RANGBLEY. 

[1 Woodb. & M. 213.] 2 

Circuit Court, D. Maine. May Term, 1S46. 

Equity— Adequate ReMEnr at Law— Discovert 

—To Quiet Title— Mortgages— Entry 

-Right to Redeem. 

1. This court will not interfere in equitv, in a 

case where the parties appear to have "a full 

remedy for their rights at law. 



1 [Reported by Hon. William Crunch, Chiuf 
.Judge.] 

2 [Reported by Charles L. Woodbury, Esq., 
and George Miuot, Esq.] 
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2. When a disclosure is sought here, and has 
been obtained, the oarty may then resort to a 
proceeding at law, if an ample <me exists. 

3. A bill of peace does not generally lie here 
m respect to land, unless the complainant is or 
has been in possession, or there is a defect in 
some deed, asked to be given up. 

4. All entry on one piece of land to foreclose 
a mortgage covering several pieces in the same 
county and town, and in possession of the same 
ppr.son, is good for all. 

5. A party, claiming an interest in land, who 
sees It conveyed to others without objecting, or 
giving notice of his own claim, is usuallv es- 
topped from afterwards setting it up as against 
that conveyance. 

6. Where A mortgages to B, and before the 
foreclosure takes effect, B agrees to receive the 
money at a certain day after the time of fore- 
closure expires, and does do it, and then by di- 
rection of A transfers his riglit to C, who had 
advanced most of the money for A, it was held, 
that this was not to be considered a payment 
and discharge of the mortgage, but a convev- 
ance of the land after foreclosure to 0. And 
though C. therefore, gave a writing in a few 
days to A to convey to him on the payment of 
what had been advanced by O with interest, 
this did not make C's title that of a mortgagee. 
So that it could not be extended on bv his cred- 
itors, though C, on a tender to him of" what was 
due by A, would be held strictlv to a specific 
performance of his contract, if no rights of third 
persons had intervened; and might in equitv bo 
considered as holding in trust or mortgage" for 
A, should he choose to claim it, 

[Cited in brief in Newberry v. Detroit & L, 
S. Iron Co., 17 Mich. 157.] 

7. A person, who had a subsequent deed of 
the separate piece of land, and assisted in the 
entry by B, and in the conveyance bv B to 0, 
without giving notice of his claim, and who has 
paid, or tendered nothing to B or C. is not en- 
titled to redeem, or to pay the money named in 
( ' s contract with A, and have a release of the 
premises. 

[Cited in Baldwin v. Howell, 45 N. J. Eq. 
532, 15 Atl. 241,] ^ 

This was a bill in equity [by John B. Shap- 
ley against James Rangeley], Among oth- 
er things it alleged, that John Spring and 
Olive Spring, his wife, on the 4th of Janu- 
ai-y, 1830, mortgaged to the president, di- 
rectors, and company, of the Saeo Bank, the 
mansion-house of said Spring, and several 
lots of land adjoining, and a three acre 
piece, being the same bargained to Thomas 
Gerrish, The object was to secure a note 
from Spring, to said corporation, of the 
same date for $6000, payable in two years 
with interest. The bill further averred, that 
on the 14th of April, 1832, Spring conveyed 
to Ether Shepley his right to redeem said 
three acre piece, and which right on the 5th 
of April, 1843, said Ether conveyed to the 
complainant. It was then alleged, that the 
bank on the 9th of 3Xay or June, 1833, 
through said Ether Shepley, their attorney, 
entered the mansion-house of Spring, to 
foreclose said mortgage, but did not go upon 
the three acre piece, which was near in the 
same town, but separate; and leaving said 
Spring still in possession of all the mort- 
gaged premises. It was next alleged, that 
the bank, on the 30th of September. 1833, 
conveyed all its property in trust to Jona. 
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King, George Thatclier, and Samuel Hart- 
ley, and on the last day for the redemption 
of the mortgaged premises, said Spring ap- 
plied to King, the business member of the 
trustees, and offered to settle the amount 
due. But as most of the payment was pro- 
posed to be made by a checli drawn on the 
Manufacturers' and Traders' Bank in Port- 
land by David Webster, payable at a future 
day, it was arranged to postpone the com- 
pletion of the business till that day; when 
■ the cheek being paid, and the balance in 
money, the notes and mortgage deed were 
the next day given up to Spring, and a re- 
lease executed to said Webster, the drawer 
of the cheek, of all the premises and the 
rights of the Saco Bank therein. This was .- 
done at the request of Spring, and through 
his agency, in the absence of Webster; and 
the deed was drawn by said Ether Shepley, 
and acknowledged before him. It was fur- 
ther averred, that Webster, on the 18th of 
April, 1838, conveyed his interest in the 
premises to one Daniel Burnham, and he 
conveyed the same to Rangeley, the respond- 
ent. That Kangeley had also, on the 9th 
of July, 1839, extended an execution on the 
same for a judgment recovered by him 
against Webster; that the mortgaged prem- 
ises, independent of the three acre piece, 
were worth more than the money due Web- 
ster for his advances; and after asking a 
disclosure on certain points, the bill prays 
that the three acre piece "stand discharged, 
redeemed, and relieved free of,, and from 
said mortgage, and that the levy of said 
Rangeley on the same, may be declared to 
be inoperative in law, and that Rangeley 
may be required to release all right to your 
orator to said three acres, or be perpetually 
enjoined from selling the same to the injury 
of the title of your orator." The answer .of 
Rangeley admitted most of the facts aver- 
red, and, among other things, the continued 
occupation of all the premises by Spring to 
this time; but denied that without the three 
acre piece, their value was sufficient to pay 
the amount due to Webster from Spring, 
and averred that the title in the whole 
passed to Webster from the Saco Bank, and 
had been attached by Rangeley in his suit 
against Webster, before Webster conveyed 
to Burnham, and was now by his extent 
vested absolutely in himself, Rangeley. It 
is not deemed important here to notice the 
, other pleadings or the evidence in the case; 
but they will hereafter be referred to when 
material to the points on which the bill is 
disposed of. [See Case No. 12,756.] 

George F. Shapley, for complainant. 
Charles Davis and Son, for respondent. 

WOODBURY, Circuit Justice. Several of 
the facts in this case, which are sufficient to 
dispose of it, seem but little controverted; and 
the chief difficulty is m respect to the law. 
The original owner of the mortgaged premises 
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appears never to have been ejected from them; 
and in a suit at law against him by the com- 
plainant to recover the three acre piece, which 
is now in contest, his rights, if any, as against 
the complainant, can be fully settled; and in a 
like manner can those of Rangeley be, should 
he ever obtain possession under the suit which, 
by liis answer it seems, he has already com- 
menced against Spring. Why should this . 
court then interfere, when the rights of the 
parties can fully be adjusted at law? Calver- 
ley V. Williams, 1 Yes. Jr. 210, 213. No mis- 
take is averred, nor any fraud, nor misrepre- 
sentation on the part of the respondent It is 
true, that a disclosure has been asked on cer- 
tain pomts; but this has been obtained; and 
hence, so far as the bill may be regarded as 
brought for discovery, its purpose has already 
been answered. Nor is it here a good gi-ound 
for application to us, that the complainant 
fears, quia timet, being disturbed by the re- 
spondent, and hence brings a bill of peace. He 
must first have been in possession, or have 
shown a better title than the respondent, or a 
defect m some deed asked to be given up, in 
order generally to justify such an application. 
Stoiy, Eq. Jur. § 703 et seq.; Hamilton v. 
Cummings, 1 Johns. Ch. 517, 523; Devonsher 
V. Newenham, 2 Sehoales & L. 199, 208. But 
considermg this doubtful, were we to go at 
length hito the other prayers of the bill, it 
would be difficult to find sufficient ground for 
granting them in any equities of the case, that 
are clearly established. The orighial mortgage 
to the bank embraced the three acre piece as a 
pai-t of its security. The entry to foreclose, by 
the agent of the bank, was evidently intended 
to cover that piece, as well as the rest of the 
mortgaged premises. According to several 
cases, such an entiy on one piece is good for 
all In possession of the party within the same 
county whenever it is so intended. Co. Litt. 
253a; Green v. Liter, 8 Cranch [12 U. S.] 229, 
250; Stearns, Real Act 45; Thayer v. Smith, 
17 Mass. 420, 431. It was treated like the rest 
in the subsequent deed of it with the rest to 
Webster. And it would not answer in equity 
to let the complainant, who stands in Ether 
Sliepley's shoes, as his grantee, and by agree- 
ment seeks no greater rights than his grantor 
would have, or stands open to all the equities 
and law, that exist against Ether Shepley, set 
up in behalf of himself, that his entry for the 
whole, as agent for the bank, and his writing 
a deed for the whole to Webster, and taking 
the acknowledgment of it for the whole, ought 
now to be considered as operative only for a 
part. If parties, claiming an interest in lands, 
loolc on and see it conveyed, or take part in the 
transaction without complaint or objection, 
they are usually estopped in equity from after- 
wards setting up a title against the grantees 
and those holding under them. This rule 
rests rather on the tendency of such conduct 
to mislead, than on any deceit actually intend- 
ed, or actually practised in each case, 1 
Story, Eq. Jur. § 385; Hatch v. Kimball, 16 
Me. 146; The Sarah Ann [Case No. 12,342]; 
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2 Cow. 246. The rule is similar now at law in 
sales of personal property. 1 Story, Eq. Jur. 
§ S'^o. See a strong case in Thompson v. San- 
born, 11 N. H. 201, and eases there cited; 2 
Kent, Comm. 483, note ("qui tacet, cousentire 
videtur"); 1 Johns. Ch. 354; 12 Ves. 85; and 
other eases cited in Kent, Comm. 

In the present instance no design wbalever 
appears to have existed to defraud, but the 
omission to set up a claim to the three acre 
piece, or give notice of an hostile interest in it, 
arose probably from forgetfulness. If we look 
into the general features of the transaction, 
independent of this objection, the equities of 
the ease favor the title of the respondent rather 
than the complainant. Provided no decisive 
principle stands in the way, it is manifestly 
proper, that the conveyance by the bank to 
Webster should be construed according to the 
real intent of the parties in interest in making 
it "Wade v. Howard, 11 Pick. 289. The trus- 
tees of the bank evidently knew that Spring 
understood and expected that the mortgage 
should not be considered as foreclosed, so as 
to prevent him from obtaining the premises 
from the bank on paying the amount due at the 
time the check be<'ame payable. And on the 
other hand, the trustees were willing to accede 
to this, so far as they might, without relin- 
quishing any advantage and security for their 
debt, which they had obtained. In order to 
accomplish safely boUi of these ends, the par- 
ties might be considered as agreeing in sub- 
stance to the foreclosure of the mortgage, for 
the sti-onger securily of tlie bank, because ac- 
tual payment had not been made; but at the 
same time agreeing further to a conveyance 
of the premises to Spring or any of his credit- 
ors, who might complete the payment of the 
mortgaged debt as soon as the check should 
fall due. It would be unjust to treat the 
transaction as a payment and a mere dis- 
charge of the mortgage. Willard v. Harvey, 5 
N. H. 252. Because that would strip Webster, 
who advanced most of the money of aU security 
for it; and it would do this also against the 
clear intent of Spring, the mortgagor, who not 
only procured a conveyance of the premises to 
be made to Webster by the bank, which is in- 
consistent with an intent merely to discharge 
the mortgage, hut took back- a writing from 
Webster, stipulating to permit Spring to pay 
him the sum advanced at any time within 
three years; and then to receive back a con- 
veyance of the premises. All this shows ex- 
plicitly Spring's intention not to have the 
money paid to the banlc applied simply to dis- 
charge the mortgage, but rather to have the 
banlv's title under it conveyed to some third 
person. See on this Pow. Mortg. 1088; 2 
Cow. 248; Gleason v. Dyke, 22 Pick. 390; 
Smith V. Moore, 11 N. H. 55, 62, and eases 
there cited; 5 N. H. 252, 430. 

Under these views, it is quite clear, that the 
parties must in equity be regarded as intend- 
ing to have an absolute estate exist in the 
bank, but under a stipulation that it should 
be conveyed to Spring or his appointee, at the 
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time the check became payable, if the money 
was then paid; that such an estate was con- 
veyed to Webster by the bank, he being prop- 
erly selected by Spring to receive the convey- 
ance on account of his having advanced most 
of the money, and that Webster thenceforward 
held an absolute estate, and not an assignment 
merely of a mortgage. James v. Johnson, 6 
John. Oh. 417. It was not an assignment of 
the mortgage merely, for other reasons, because 
it had become foreclosed, and must be so con- 
sidered in order to enforce the views of the 
parties, and the equities of the case. Nor does 
it purport to be a mere assignment, as the note 
and mortgage deed were given up to Spring 
rather than ti*ansferred to Webster,— he get- 
ting a conveyance of the premises only. Had 
he been a mere assignee of the mortgage, the 
respondent's extent on his interest would 
probably be irregular and invalid, and hence 
of no avail. Blanchard v. Colburn, 16 Mass. 
345; Eaton v. T^Taiting, 3 Pick. 484. So if 
Webster's writing executed to Spring could 
have converted the title he acquired into a 
mortgage, no legal interest, that could be ex- 
tended on, remained in him. But Webster's 
writing to Spring was not sealed, nor given the 
same day with the deed; nor was it an agree- 
ment between the parties to the deed. And 
this would prevent it from being what it other- 
wise might be, a defeasance, and the deed cou- 
pled with it a mortgage on its face. Wendell 
V. New Hampshire Banlc, 9 N. H. 404. It is 
clear, that, but for the circumstance of the 
writing not being betn-een the gi-antor and 
grantee in the deed, it might be held in chan- 
cery, if Webster could sue Spring for the 
money, that such writing converted the deed 
mto a mortgage. 6 Johns. Ch. 417; James v. 
Morey, 2 Cow. 246; Flagg v. Mann [Case No. 
4,847]; 4 Kent, Comm. 141; 2 Story, Eq. Jur. 
§ 1020; Porter v. Nelson. 4 N. H. 130; Dey v. 
Dunham. 2 Johns. Ch. 182, 15 Johns. 555. Pos- 
sibly Spring, if he choose, might in chancery 
have the land charged with a trust or mort- 
gage, before any third person had bought or 
levied on the premises withoiat notice of 
Spring's claims. But as to such third person's 
levying on it, or purchasing as here, without 
notice, the title of Webster must be deemed 
an absolute one; and although the court would 
go far, when the rights of no third persons had 
intervened, to enforce a specific performance 
of this contract, if not to charge the land with 
it in trust or mortgage in case of seasonable 
payment by Spring or his assignee, and appli- 
cation for that purpose, yet this does not' 
change the interest that passed from the bank. 
In Rangely v. Spring, 21 Me. 130, 137, it seems 
to have been settled, on a state of facts much 
as in this case, that a freehold estate at least 
has vested in Rangeley. 

These conclusions seem well to protect every 
interest, that has been concerned in the trans- 
action, whether in lending or borrowing; and 
do not affect unfavorably, in an equitable view, 
any subsequent purchasers from Spring, like 
Shapley, of tiie three acre lot. Shapley has 
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paid nothing since to entitle liim to any new 
position, coming in, as lie did, originally after 
the 'bank, and therefore should so come now. 
Nohody else has paid any thing in his behalf 
with a view to give hun a new or better posi- 
tion. On the conti*ary, he has looked on in 
silence, and seen others perfect their prior 
rights; nor have they as yet, it is supposed, 
realized any thhig beyond the prior debts from 
all the mortgaged premises. And if the evi- 
dence -were less doubtful as to the value of the 
whole compared with the whole debt, it does 
not, after a foreclosure, authorize us to recal 
a part of the premises as in this bill is prayed, 
nor to re-open the right to redeem in behalf of 
him, when this is not prayed for. But the 
proper course for the complainant, if the whole 
mortgaged premises near the time of the fore- 
closure were worth more than the debt, was 
to have gone forward and paid it, and got an 
assignment of the whole before the time ex- 
pired. That would have vested an absolute 
estate in him of the three acre piece, if Mrs. 
Spring be not interested in it, and Spring 
could not have redeemed the rest of him with- 
out paying the whole debt. Saundei-s v. Frost, 
5 Pick. 259, ' But on the ease, as it now stands, 
we see no equity that reciuires us to interfere. 
More especially is this the case if Mrs. Spring 
did not join in the deed to him, provided she is 
interested in the three acre lot. But her rights 
we do not examine, as it does not become nec- 
essary for a just disposal of the ease. 
Bill dismissed, with costs. 
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SHARDLOW V- NEWARK PLANK ROAD 
00. See Case No. 9,620. 
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Case No. IS, 708. 

The SHARK. 

[Blatchf. Pr. Cas. 215.] i 

District Court, S. D. New York. Sept., 18G2. 

Prize— ViotATioN op Blockade— Enemy Pkop- 

ERTr — LoTAL Owner — Brixging ix 

Captured Crew. 

1. Vessel and cargo condemned for a viola- 
tion of the blockade, and as enemy property, 

2. The master, who was part owner of the 
vessel, and who w&s the only witness examined 
in preparatorio, testified that he was ignorant 
of the blockade; but the court, on all the facts, 
held that he knew of it. 

3. A loyal citizen, or a resident of a loyal 
state, cannot, with imounity, employ his ves- 
sel in trade with the enemy, or in favoring the 
insurrection. 

4. The omission of the captors of a vessel to 
bring in the captured crew will not inure to 
defeat a capture by a government vessel. 

In admiralty. 

BETTS, District Judge. The capture of this 
vessel and cargo was made by the United 
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States war steamer South Carolina, July 4, 
1861, in the Gulf of Mexico, ofE Galveston bar, 
the vessel being then in the act of steering 
into Galveston. The vessel and cargo were 
sent by the captors to this port for adjudica- 
tion, and were here libeled as lawful prize 
August 24th thereafter. A judgment by de- 
fault was subsequently vacated at the in- 
stance of the master of the vessel, and he was 
permitted to intervene, and file his daim and 
answer in the suit, and contest the case be- 
fore the court on the proofs in preparatorio. 
The master having been examined before the 
prize commissioners, and his evidence being 
offered by the district attorney on the hearing 
in court, the testimony previously taken, on 
the order of the court, of a witness not on 
boai'd of the captured vessel, was, on the mo- 
tion of the proctor for the claimant, excluded, 
and the case yvas heard solely upon the papers 
found on board of the vessel and the examina- 
tion in preparatorio of her master. 

The vessel was built in Portsmouth, New 
Hampshire, under the direction of the master, 
in November, 1860, for the other two ownei-s, 
resident in Galveston, and was taken thence 
by the master in January, 1861, and, by agree- 
ment at that place with them, the master be- 
came joint owner with them of the vessel. 
She was enrolled, on the oath of ownership 
made by the master and claimant, at the cus- 
tomhouse in Galveston, Januaiy 16, 1861, the 
master swearing that he owned ■ one-fourth, 
Theodore Holmes three-eighths, and R. Jame- 
son three-eighths, and that all the ownei-s were 
residents of Galveston. She was licensed to 
him on. the same proof. The enrollment and 
license were not changed to the time of her 
capture. 

The master intervened and claimed the ves- 
sel for all the owners, and tlie cargo as car- 
rier for the shippers. On his examination in 
preparatorio, he testifies that he took title to 
one-fourth of the vessel merely to secure his 
advances in building and fitting her, and took 
and retained command of her from the time 
she was launched with that object. He also 
swore that he was a resident of New York, 
and never had been of Galveston. 

The vessel, when arrested, was on a voyage 
to Gqlveston, from the port of Bemiek, Loui- 
siana. The cargo was shipped by Wakefield 
& Wilder, agents for residents or owners in 
New Orleans or Berwick, one of whom was on 
board at the time, consigned to various per- 
sons at Galveston. No one intervened as own- 
er of the cargo. It consisted, as appears on 
the manifests and bills of lading, of mistel- 
laneous articles, malt, hops, sugar, salt, medi- 
cine, coils of rope, whiskey, cigars, bagging, 
etc. Louisiana seceded from the Union Jan- 
uary 26, 1861, and Texas passed its secession 
ordinance March 4th, thereafter. The ports 
of Louisiana and Texas were declared to be 
iinder blockade by the president's proclama- 
tion of April 19, 1861 [12 Stat, 1259], and 
more than two months after that this vessel 
and cargo were seized in the act of malcing 
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the port of Galveston, with the intention, as 
the captain testifies, to enter that port, having 
left the port of Berwick, in Louisiana, for that 
puipose. In this attempt the vessel was intei-- 
cepted and captured by a vessel of war on 
blockade duty ofE the port. The master tes- 
tifies, on his examination, that he had no 
knowledge or notice of the blockade. Very 
possibly he may not have received direct per- 
sonal and reliable notice of any actual block- 
ade already carried into effect, but he had 
heard that the United States steamer Brook- 
lyn was blockading New Orleans at the South- 
west Pass. It has appeared before the court, 
in the progress of these prize suits, that com- 
manding officers of the navy had assigned and 
stationed ships of war to the duty of blockad- 
ing ports on the Gulf of Mexico, along our 
southern coast, about the middle of June, 1861, 
and the master says that he had, previous to 
his arrest, made several voyages along the 
coast of Texas, to the different ports, with 
cargoes of corn, flour, country produce, and 
merchandise. The court is also judicially ap- 
prised that the United States war vessels were 
active in endeavoring to enforce the blockade, 
by repeated seizures within the period during 
which this vessel was probably so employed. 
These facts, coupled with the knowledge avow- 
ed by the master, that a blockading ship was 
then lying before the mouth of the Mississippi, 
but a few miles, topographically, from Ber- 
wick bay, and with his practice of conveying 
cargoes to and from New Orleans by the way 
of Berwick bay, and an intermediate transpor- 
tation, by railway, of eighty miles (not by in- 
land navigation, by canal or other water 
course), afford a very strong presumption that 
this course of business was favored because of 
the hazards of exposure to blockading cruisers 
expected to be hovering outside, and that the 
danger of such exposure could not have es- 
caped the notice of the claimant. I shall, at all 
events, hold the circumstances sufficiently im- 
pressive to require the corroboration of further 
evidence than the bald assertion of a part own- 
er of the vessel, to satisfy me of his real igno- 
rance of facts liable to be of general notorietj', 
and which immediatelj^ affected his personal in- 
terests and employments. Should he deem it 
important to offer further proofs to tli4s par- 
ticular, the com-t will be ready to listen to an 
application on. his behalf to that end; other- 
wise, I shall consider the circumstances as suf- 
ficiently importing notice to a person so con- 
nected as he was with the coasting trade 
along that exact territory, that the govern- 
ment were enforcing the blockade there, and as 
showing also that he was knowingly concerned 
in attempts to evade it. This would render 
him guilty of the double acts of running the 
blockade out of Berwick bay, and of endeavor- 
ing to evade it in making an entrance into a 
port of Texas. 

But, under the facts in proof in the case, it 
is of slight importance whether the vessel was 
technically guiltj-^ of a violation of blockade or 
not N^or in this case is it of any particular 



moment to determine whether Patterson is a 
loyal subject and an actual resident of the citj- 
of New York, because he could not, in these 
capacities, with impunity, employ his vessel in 
trade with the enemy, or in favoring the insur- 
rection. His property would, in either alter- 
native, be subject to confiscation therefor, both 
by the laws of prize and the statutoiy law, 
and irrespective of his ignorance of the law. 
12 Stat. 319; 1 Chit Law Kat e. 1; 1 Kent, 
Comm. m, and notes; The Hoop, 1 C. Rob. 
Adm. 196. So, also, the whole of the cargo, 
and certainly three-fourths of the vessel, were 
enemy property, and therefore confiscable as 
prize of war wherever apprehended at sea. 
The vessel was ovmed in Texas, and the cargo 
in Texas or Louisiana, and botli were in a 
course of sea transportation, in the use and for 
the benefit of the enemy. The title made on 
the oath of the claimant, at the enrollment of 
the vessel, is all vested in declared residents 
of Texas. The verbal assertion of the claim- 
ant in his preparatory proof will not overbear 
the proofs in the ship's papers— the enrollment 
and license— that she belonged to Galveston. 
Moreover, if she had been nominally transfei-- 
red to a loyal citizen or a neutral friend, and 
was still permitted to continue in the enemy's 
trade, she would be also liable to condemna- 
tion for that cause. The Vigilantia, 1 C. Bob. 
Adm. 2; The Princessa, 2 0. Rob. Adm. 51. 

The irregularity on the part of the captors in 
omitting to bring in with the vessel and cargo 
the crew captured on board, will not inure to 
defeat the capture by a government vessel. 
The laches of the officers or crew in conducting 
the public service cannot defeat the rights ac- 
quired by the nation by the seizure. It might 
be different in case of an arrest by private 
cruisers. 

A decree of condemnation of vessel and car- 
go must be rendered on both grounds. 
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Case No. 12,709a. 

SHARP V. PHILADELPHIA WARE- 
HOUSE 00. 
[19 N. B. R. 378; 1 9 Reporter, 572.] 

Circuit Court, E. D. Pennsylvania. Feb. 10, 
18S0. 

BaN'KRUPTOT — PHEFEKEN'CES — FRAUDULENT 

Traxsfbk of Property. 

1. Where the title to property is in the party 

who has made advances thereon, the delivery 

of the possession thereof, subsequent to tlie 

failure of the bailee, is not in conflict with the 



1 [Reprinted from 10 N. B. R. 378, by permis- 
sion.] 
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terms or the spirit of the bankrupt act [of 1S67 
(14 Stat. 517)1. 

2. The exchange of goods, covered by a ware- 
house receipt, in the -warehouse of the vendor, 
for others of equal or less value, within four 
months orior to the filing of a petition in bank- 
ruptcy, IS allowable, and not in conflict with 
the thirty-fifth eeetion of the bankrupt act, 

3. The transfer of merchandise, however, by 
the bankrupts, after their insolvency, in place 
of goods previously abstracted (although honest-- 
ly intended), is a preference within the terms 
as well as the spirit of the act. 

4. Where there is no fraud, the assignee of a 
bankrupt firm is estopped from denying the 
validity of warehouse receipts, issued by the 
bankrupts. 

2 [Equity. The bill in this ease, filed by 
the assignee in bankruptcy of Stokes & C5o., 
set np that between July, 1874, and January 
16, 1878, Stokes & Co. issued receipts for goat 
skins and sumac, purporting to be stored up- 
on the premises of Stokes & Co.; that the hold- 
ers of said receipts obtained from defendant 
loans, pledging said receipts as security there- 
for; that at the time of the advances an agent 
of defendant examined the goods, ascertained 
that they corresponded with the receipts, and 
set them apart, marking them with the de- 
fendant's mark; that besides these advances, 
about December 29, 1877, defendant loaned 
to the bankrupts §30,000 on the security of 
certain goods in the bankrupts' possession, 
taking a lease from them of their cellar at 
the nominal rent, in order to evade the law 
of Pennsylvania as to the necessity of pos- 
session to establish a lien on personalty; that 
goods were placed in the cellar without any 
notorious change of possession to indicate 
- any change of ownership; that goods were 
stored in the cellar which were not included 
in the security, and other goods, supposed to 
be included therehi, were not in said cellar; 
that Stokes & Co. failed about January 19, 
1878; that two days afterwards defendant 
made an examination of the goods for which 
it held receipts, as well as tho«e in the cel- 
lar, on which the advances had been made, 
and discovered great deficiencies, whereupon 
defendant put a watchman in charge of the 
premises until January 24th, when a lease 
of the premises was executed by Stokes & 
Co. to defendant for nine months at the inad- 
equate rent of $50 per month, whereupon de- 
fendant entered and took possession of the 
premises and all the goods; that at the time 
there was on .the premises a large amount 
other than those attempted to be pledged by 
the bankrupts; that the assignee, plaintiff, 
had refused the rent and demanded posses- 
sion of the premises and goods, which de- 
fendant refused, claiming to hold ceitain" of 
the goods on the premises as securities sub- 
stituted for the goods mentioned in the re- 
ceipts; that defendant had delivered some of 
the substituted goods to the pledgors of the 
receipts on the surrender thereof, and pay- 
ment of the advances thereon, had sold oth- 
ers and claimed to hold yet others as subject 

2 [From 9 Reporter, 572.] 
21FED.CAS. — 74 
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to the lien for the loan made in December. 
The bill prayed a cancellation of the leases 
of December 29, 1877, and .January 24, 1878; 
that the pledge of December 29, 1877, be de- 
clared void as to the plaintiff; that defend- 
ant be restrained from interfering with the 
plamtiff's possession of the bankrupt's prem- 
ises, from removing goods therefrom, and be 
compelled to make discovery and to account 
for all goods removed since January 24, 1878, 
and to deliver to plaintifC the goods still stor- 
ed on tlie premises. The evidence showed 
substantially the facts alleged in the bill, 
and that defendant made the advances with 
knowledge tliat the goods for which the re- 
ceipts were issued had been purchased in 
some cases on the same day or the day be- 
fore from the bankrupts; that the goods 
were left as they stood when sold to the per- 
sons to whom defendant advanced money on 
the receipts; and that a large part of these 
goods were afterwards sold by the bank- 
rupts and sent away. It appeared by the 
record that the petition in bankruptcy was 
filed February 22, 1878, and an adjudication 
of bankruptcy made March 27, 1878. 

[S. F, Hollingworth and E. L. Ashhurst 
(with them, S. H. Alleman), for plaintiff. 

[As to the goods sold by E. & O. Stokes, 
the sale was fraudulent in law, and void as 
to the creditors of the vendor, because there 
was no change of possession, although they 
were capable of actual delivery. Clow v. 
Woods, 5 Serg. & R. 275; HcKibbin v. Mar- 
tin, 14 P. F. Smith [64 Pa. St.] 352; note to 
Twyne's Case, 1 Smith, Lead. Cas. p. 39, with 
supplement in 18 Am. Law Reg. 137; Streep- 
er V. Eckart, 2 Whart. 302; Cadbury v. No- 
len, 5 Barr [5 Pa. St] 320; Dunlap v. Eour- 
nonville, 2 Casey [26 Pa. St.] 72; Milne v. 
Henry, 4 Wright [40 Pa. St.] 352; Brown v. 
Keller, 7 Wright [43 Pa. St.] 104; Steelwagon 
V. Jeffries, 8 Wright [44 Pa. St] 407; BaiT v. 
Reitz, 3 P. F. Smith [53 Pa. St] 256; Bill- 
ingsley v. White, 9 P. F. Smith [59 Pa. St] 
464; Davis v. Bigler, 12 P. F. Smith, [62 Pa. 
St] 242; Truniek v. Smith, 13 P. F. Smith 
[03 Pa. St.] 18. The defendant knew that 
the goods had been purchased from the bank- 
rupts, and that there had been no actual or 
constructive deliveiy, hence it was cognizant 
of the fraud. The defendant, having ad- 
vanced money on the receipts held by ven- 
dees, whose title to the goods were known to 
it to be fraudulent, only acquired a lien sub- 
ject to the rights of ci'editors, and took no 
better title than the vendees. Decan v. Ship- 
per, 11 Casey [35 Pa. St.] 239; Transporta- 
tion Co. V. Steele, 20 P. F. Smith [70 Pa. St.] 
188; The Idaho, 93 U. S. 575; Abb. Shipp. 
536; Vertue v. Jewell, 4 Camp. 31; Benj. 
Sales, § 866; 2 Kent, Comm. 557; Cuming 
V. Brown, 9 East 506. The act of July 13, 
1866 [14 Stat 98] does not apply, because E, 
& C. Stokes were not warehousemen, but 
dealers; hence their receipts are not ware- 
house receipts, even assuming warehouse re- 
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ceipts to be of the nature of bills of lading. 
Shepardson v. Cavy, 29 Wis. 34. The lien of 
the defendant was not made better by the 
possession obtained after the failure. Car- 
penter T. JIayer, 5 Watts, 483; Casey y. Ca- 
varoc, 96 U. S. 467.] 

[George Junkin, contra.] 3 

BUTLER, District .Judge. Stokes & Co. 
were extensively engaged in the importation 
and sale of goat skins and sumac, in the cltj' 
of Philadelphia, bet^veen July, 1874, and Feb- 
ruary, 187S. From time to time they issued 
"warehouse receipts" for such merchandise, 
representing the same to be stored with them, 
the holdei's of which receipts obtained ad- 
vances thereon from the defendants. The 
merchandise had been sold by Stokes & Co. 
to the holders of the receipts, who had left it 
on stoi-age — excepting only that covered bj' a 
receipt held by German Smith, which was 
for goods sent to the store on his account. 
The bill states that "at the time the advances 
were made by the defendants the goods were 
examined by their agent, to see that thej' 
corresponded with those called for by the 
warehouse receipts, were placed in sepai-ate 
lots, and identified by a tag of the company." 
Among the advances so made by the defend- 
ants was one to George W. Hummel & Co., 
for thirty-two thousand dollars, on receipts 
covering the last six items specified in the 
plaintiff's Exhibit A, accompanying his bill. 
In December, 1878, Hummel & Co. having re- 
sold these goods to Stokes & Co., subject to 
the defendant's claim upon them, it was ar- 
ranged between Stokes & Co. and the de- 
fendants that the loan should be reduced to 
thirty thousand dollars; that the latter should 
lea.se from the former the cellar of the store, 
deposit the goods therein, and take the keys. 
This arrangement was carried into effect on 
the 29th day of the month. The goods point- 
ed out by Stokes & Co., when the defendants' 
agent called with the German Smith receipt, 
were not, in part, those specified in it, though 
similar in kind. On the 18th of January, 
1878, Stokes & Co. failed to meet their busi- 
ness engagements, and, as subsequent events 
show, were insolvent. On the 24th of the 
same month the defendants took a lease of 
the premises, where the merchandise covered 
by the receipts which they held were stored, 
and entered into possession. They then dis- 
covered that a large part of the property had 
been fraudulently abstracted and disposed of 
by Stokes & Co., who, to meet the claim 
made on this account, handed over otlier 
merchandise to the defendants, worth about 
two thousand three himdred dollars. On the 
22d of February following, a petition was fil- 
ed against Stokes & Co., by creditors, and on 
the 27th of the same month they were ad- 
judged bankrupts. 

On the argument several important ques- 
tions were raised and discussed, which, in 
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the view we take of the case, need not be 
considered. As respects the goods placed in 
the cellar, we see no room for controversy; 
and did not, indeed, understand the claim 
made on this account to be seriously pressed. 
Leasing the cellar and removing the goods 
thereto, constituted a sufficient delivery to 
satisfy the requirements of the law. That 
the transaction was free from taint of actual 
fraud is not doubted. Indeed, it is not sug- 
gested tliat such taint attaches to either of 
the defendants* transactions respecting any 
part of the goods in controversy. 

The other merchandise covered by the re- 
ceipts, was, as we have seen, also delivex'ed 
to the defendants. As, however, this deUv- 
ery did not take place until after Stokes & 
Co. had become insolvent (though before pro- 
ceedings in bankruptcy had been commen- 
ced), the plaintiff regards it as a fraud on the 
bankrupt law. We cannot adopt this view. 
The title to the property- was in the defend- 
ants, who could have recovered the posses- 
sion from Stokes tfc Co. by law. The suj-- 
reuder of the possession was not, therefore, 
a violation either of the terms or the spirit 
of the bankrupt act It did not deprive the 
creditors of anything which they Avere en- 
titled to receive. It is unimportant that the 
surrender could not have been made after 
seizure on execution. No such question is 
raised. The effect of the proceedings in 
bankruptcy alone, is before us for considera- 
tion. The case in this aspect cannot be dis- 
tinguished in principle from Sawyer v. Tur- 
pin, 91 T;. S. 114, where the defendant (sued 
by the assignee) had taken a bill of sale from- 
the bankrupt without acquiring possession of 
the property purchased, and. subsequent to 
the insolvency, exchanged it for a chattel 
mortgage— provided for by a statute of the 
state. The court held that the sale vested 
the title to the property in the purchaser, as 
against the bankrupt, tliat the creditors could 
not take advantage of the non-deliveiy, ex- 
cept by execution or attachment, and that 
the mortgage given in exchange for the bill 
of sale was therefore valid. In the opinion, 
Strong, J,, says, "The conveyance was by a 
bill of sale, absolute in terms; « * * but 
It was understood by the parties to be a se- 
ciu'ity for an existing debt. * * * Having 
been executed more than four months before 
the petition in bankruptcy was filed, there is 
nothing to .show that it was invalid. * "* * 
True, no possession was taken under it by 
the vendee, but for neither of these reasons 
was it less opei-ative between the parties. 
It might not have been a protection against 
attaching creditors, if there had been any. It 
was in the power of Mr. Tuiipin, the pur- 
chaser, to take possession at any time before 
other rights against it accrued." The statute 
which authorized tlie chattel mortgage refer- 
red to in this case in no wise affected the 
question— which turned upon, and was dis- 
posed of according to, general principles gov- 
erniTig the sale and ti'ansfer of personal prop- 
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erty. The case of Casey t. Cavaroc, 06 U. S, 
407, is readily distinguislied from Sawyer v, 
Turpiu, aud tlie case before lis. The defend- 
ant there had hut an agreement to pledge the 
pi-operty hivolved. The transaction amount- 
ed to nothing more. And inasmuch as the 
statute of Louisiana reauires a transfer of 
possession to vest an interest in property 
pledged, the defendant necessarily failed in 
his contest -with the assignee. While the 
opinion of the court recognizes this distinc- 
tion, as is apparent on page 490, it may be 
conceded that general terms are employed 
which are not inconsistent with the plaintiflE's 
interpretation of the case. They must he 
read, however, in connection with what pre- 
cedes and follows them, and as applicable to 
the facts involved. It is worthy of remark 
that in this case three of the justices dis- 
sented—holding the defendant's title to be 
good, as the circuit court had done. We re- 
gard it as ununportant that other goods, to 
some extent, were substituted for those nam- 
ed in the German Smith receipt. At the 
time this was done the power of Stokes & 
Co. over their property was not liable to ques- 
tion. Having represented the goods (which 
the defendants afterward got) to be those 
specified in the receipt, and the defendants 
having acted upon this representation, Stokes 
& Co. could not assert the contraiy. The 
transaction effected a transfer of the prop- 
erty, at a time when no one could object. 

As respects the merchandise transferred to 
the defendants after they became insolvent, 
to meet the demand which arose out. of their 
previous abstraction of the defendant's prop- 
GYty, we agree with the plaintiff. This trans- 
fer (though honestly intended) was a viola- 
tion of the bankrupt laws. We cannot re- 
gard the property as having passed to the 
defendants when the abstraction occurred. 
It did not. Stokes & Co. continued, to own 
it until after their insolvency. It was then 
too late to apply it to the defendant's claims. 
It is unimportant that the claim does not 
arise upon conti-aet. The defendant's rights 
against the bankrupt's property were not su- 
perior to those of the other creditors; and 
the transfer made w^as a preference within 
the terms as well as the spirit of the statute. 

[See 10 Fed. 379J 
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SHARP V. STEPHENS et al. 

16 Sawy. 4S; i 23 Int. Rev. Rec. 313; 8 Re- 
porter, 436; 11 Chi. Leg. News, 415.] 

Circuit Court, D. Oregon. Aug. 23, 1879. 

PoBLTC IiAKDS— Patent to Husba>:d and Wife- 
Names. 
In an action at law, p. patent to a married 
-settler, under the donation act of Oregon, and 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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his wife, India, can not be contradicted and 
avoided by showing that the true wife of such 
settler was another person named Angeline. 
[Cited in Cahn v. Barnes, 5 Fed. 332; Cut- 
ting V. Cutting, 6 Fed. 268; Pengra v. 
Munz, 29 Fed. 836.] 

[This was an action of ejectment by Cragir 
Sharp against James B. Stephens and oth- 
ers.] 

W. Scott Bebee, for plaintifiC. 
Joseph N. Dolph, for defendants. 

DEADY, District Judge. ' The plaintifE, a 
citizen of Calif ornia,* and claiming to be the 
successor in interest of India Stephens, the 
alleged wife of Edward S. Sexton, brings 
this action against the defendants, citizens 
of Oregon, to recover the possession of a 
half section of land, situate in Washington 
count}', the same being the wife's half of 
the donation of said Sexton. 

The answer contains a detailed statement 
of the facts of the case. To this there is a 
demurrer by the plaintifE, and a stipulation 
by the parties, to the ofEect that the only 
question to be determined on the demurrer 
is, do the facts constitute a legal defense to 
the action? 

The answer states substantially, that in 
January, 1843, said Edward S. Sexton was 
lawfully married to his wife, Angeline, in 
the state of Illinois, who remained his law- 
ful wife until his death; that prior to Sep- 
tember 27, 1850, said Sexton left said Ange- 
Ime in said Illinois, where she has ever 
since resided, and came to Oregon, where, 
on March 20, 1S5Q, he unlawfully married 
India Stephens, with whom he lived and 
cohabited until his death; that on Septem- 
ber 1, 1853, said Sexton settled upon six 
hundred and forty acres of land, including 
the premises in controversy, as a married 
man, under section 4 of the donation act of 
September 27, 1850, and resided upon and 
cultivated the same for more than four con- 
secutive years thereafter; that afterwards, 
on June 31, 1868, in pursuance of the premi- 
ses, a patent certificate was issued by the 
proper officers of the local land office for 
said donation to said Sexton and his wife, 
the said Sexton then and there fraudulently 
pretended to said officers that said India 
was his wife, and thereby procured her name 
to be inserted therein as the name of his 
wife; that on May 5, 1873, a patent was is- 
sued by the United States for said donation 
to said Sexton and wife, the south half there- 
of to the former, and the north half to the 
latter, and, by reason of the error in said 
patent certificate as to the name of the wife 
of said Sexton, the name of said India was 
wrongfully inserted in said patent as the 
name of the wife of said Sexton; that after 
the issue of said patent certificate, said Sex- 
ton died intestate, leaving said Angeline and 
her two children and one grandchild as his 
only heirs at law; that the defendant, James 
B. Stephens, is now, and for more than six 
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years has been, the owner of the interest of 
said Angeline and children in the premises, 
and entitled to the possession thereof, and 
the defendant Dittenthaler is In possession 
of said premises by permission of said Ste- 
phens, and that whatever interest the plain- 
tiff has in said premises is derived from 
said India, and not otherwise. 

The defendant maintains: (1) That a set- 
tler under the donation act takes a grant 
under and by virtue thereof from the date 
of his settlement, and that therefore the 
patent is only a record, of the previously ex- 
isting rights of the donee; (2) that one-half 
of the donation of a married settler inures, 
by operation of the act, to his wife; and 
(3) that a patent issued without authority of 
law is void, and can not affect pre-existing 
rights; and from these premises seeks to 
establish the conclusion that this patent, so 
far as it states and records that the one- 
half of Sexton's donation, Inured to India 
rather than Angeline, Is false and void. 

The propositions contained in this argu- 
ment are undoubtedly sound, and have re- 
peatedly received the sanction of this and 
the supreme couit. But I do not think they 
authorize the deduction sought to be made 
from them. 

It is not claimed that this patent is in this 
or any particular void because issued con- 
trary to law, or on account of any fraud or 
mistake which appears upon its face. Now 
it is an elementary principle that a patent 
can not be avoided for matter dehors the 
record, except by a suit In equity, in which 
the fi'aud or mistake ts directly pleaded. 
Mouneey v. Drake, 10 Johns. 25; Polk's Les- 
see- v. Wendal, 9 Cranch [13 U. S.] 98; Doe 
v. Wenn, 11 Wheat [24 U. S.] 381; TJ. S. v. 
Stone, 2 Wall. [69 U. S.] 535; French v. 
Fyan, 93 U. S. 169; Moore v. Robbins. 96 
U. S. 530. 

Who was the wife of the settler. Sexton, 
Is a question of fact, and there is nothing 
upon the face of the patent which indicates 
that a mistake was made in Its determina- 
tion by the officers of the land office. To 
admit evidence in this action to show that 
Angeline and not India was such wife is to 
contradict the patent upon such point, and 
to show a mistake therein by matter out- 
side of itself, which we have seen cannot 
be done in an action at law. 

Sexton was required to make proof in the 
land office of the facts which entitled him 
to this donation to himself and wife, one of 
which was that he was a maiTied man. 
Strictly spealtiug, it may be that such fact 
could be established without proving who 
the wife was, without naming her; and the 
only ground upon which the right to make 
the defense can be put is that the finding 
and allegation In the patent that the wife 
of Sexton was India was unnecessary, and 
may therefore be disregarded as surplusage. 
But the question of marriage naturally, if 
not necessarily, includes the inquiry, who 



are the parties to itV The land office found 
that Sexton was a manied man because he 
was the husband, not of Angeline, but of 
India; and although this latter conclusion 
appears now to have been an error caused 
by the false and fraudulent representations 
of Sexton, yet it cannot be corrected in this 
action without violating the salutary i-ule 
which precludes a patent from being avoid- 
ed in an action at law for matters not ap- 
parent upon its face. The case cf French v. 
Fyan, supra, is like this in principle, and 
very similar to it in fact. A grant of swamp 
land was made to the state of Missouri. The 
statute also made it the duty of the secre- 
taiy of the interior to select the lands, and 
cause patents to be issued to the state there- 
for. A party claiming under one of these 
patents, being sued by one claiming under 
a railway grant for the same premises, gave 
the patent in evidence. The plaintiff then 
offered to prove by parol that the land de- 
scribed in the patent was not in fact swamp 
or ovei-flowed, but the offer was refused. 
The supreme court sustained the ruling. 
Mr. Justice Miller, who delivered the opin- 
ion of the court, quoting the opinion in John- 
son V. Towsley, 13 Wall. [80 U. S.] 72, said: 
"That the action of the land office in issuing 
a patent for any of the public land, subject 
to sale by pre-emption or otherwise, is con- 
clusive of the legal title, must be admitted 
under the principles above stated; and In 
all courts, and in all forms of judicial pro- 
ceedings where this title must control, either 
by reason of the limited powers of the court 
or the essential character of the proceed- 
ings, no inquiry can be pei-mitted into the 
circumstances under which it was obtained. 
On the other hand, there has always existed 
in the courts of equity the power, in certain 
classes of cases, to inquire into and correct 
mistakes, injustice, and wrong in both ju- 
dicial and executive action, however solemn 
the form which the result of that action 
may assume when it invades private rights; 
and by virtue of this power the final judg- 
ment of courts of law have been annulled or 
modified, and patents and other important in- 
struments issuing from the crown or other 
executive branch of the government havebeen 
corrected or declared void, or other relief 
granted." And although this was a case In 
which the patent was only the record of 
a pre-existing grant, the learned justice said 
it was within "the operation of that rule," 
and that the court was "of opinion that, in 
this action at law. it would be a departure 
from sound principle and contrary to well- 
considered judgments in this court, and oth- 
ers of high authority, to permit the validity 
of the patent to the state to be subjected to 
the test of the verdict of the jury on such 
oral testimony as might be brought before 
It. It would be substituting the jury, or the 
court sitting as a jury, for the tribunal which 
congress had provided to determine the 
question, and would be making a patent of 
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the United States a cheap and unstable re- 
liance as a title for lands wliicli it purported 
to convey." In my judgment, this case fur- 
nishes the rule of decision for the one un- 
der consideration. The facts set up in an- 
swer, being contradictory of the patent upon 
the point in conti'oversy, cannot be given in 
evidence in this action at law, and therefore, 
whatever may be their effect in equity, they 
do not constitute a legal defense thereto. 
There must be a finding for the plaintiff. 

[NOTE. A suit was subsequently brought by 
the defendants to enjoin the plaintiff from en- 
forcing the judgment obtained by him in the 
above action. There was a demurrer to the bill, 
which was overruled, and the relief prayed for 
was granted. Cfe.se No. 13,410.] 
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Case No. 1S,711. 

SHARPLEIGH et al. v. SURDAM et al. 

[1 Flip. 472; i 11 West Jur. 203.] 

Circuit Court, TV. D. Tennessee. Feb. 15, 1876. 

Tax Titles— Equity- Jukisdiction— Clouds ok 
Title. 

1. A court of equity has jurisdiction where 
tlie owner of real estate is in possession, and the 
holder of a tax title holds it as a cloud over the 
title, refusing to prosecute it. 

2. Within the meaning of the act of congress 
of 1862 (12 Stat. 422), providing for the col- 
lection of direct taxes in insurrectionary dis- 
tricts within the United States, a city, town- 
ship, or subordinate taxing district within which 
military authority shall have been established, 
constitutes a district for the purpose of taxa- 
tion, although not a parish, district or county 
within the meaning of the law of the state, cre- 
ating its civil and political divisions for other 
purposes. 

3. The clause creating a penalty for non-pay- 
ment of the tax is not unconstitutional as be- 
ing a discriminating tax. Nor is it an ex post 
facto law, ample opportunity being afEorded to 
pay subsequent to the assessment. 

4. The judgment upon tax titles where courts 
have refused to administer the political policy 
plainly indicated by the law, indiicing the neces- 
sity of legislative interference with the canons 
of construction set ap by the courts reviewed 
and disapproved; and the rale announced that 
a tax law should be interpreted like any other 
enactment intended to enforce political duties. 

5. The eases which have decided that enact- 
ments declaring tax deeds should be evidence 
of the "regularity of the sale," meant the pro- 
ceedings attending only the motion itself, and 
did not include the preliminary steps to author- 
ize it, said not to rest in sound principles of 
construction, but were too many in number and 
from courts of too high respectability and au- 
thority to be disregarded by a circuit judge of 
the United States. 

6. Those which hold that clauses declaring 
that tax deeds shall vest in the purchaser a ti- 
tle in fee simple, where no exceptions are named 
in the statute, vest such title only where the 

1 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 



statute is substantially complied with, approved 
and distinguished from the case at bar. 

7. A tax deed under the act of congress, for 
the collection of direct taxes within insurrec- 
tionary districts (12 Stat. 422), which provided 
that the deed should be evidence of the regulari- 
ty and validity of the sale," should be defeated 
only by proof of non-subjection to taxation, pay- 
ment of the tax, or that the land had been sub- 
sequently redeemed, and can be avoided in no 
other way. Irregularities will not affect the va- 
lidity of the title, provided the proceedings are 
colorable and free from fraud, accident or mis- 
take. 

(Syllabus by the Court.) 

In equity. 

Smith & Hill and Smith & Stephens, for 
complainants. 

Smith & Kittredge and D. K. McRae, for 
defendants. 

EMMONS, Circuit Judge. In all the cases 
where the complainants are in possession, 
judgments already rendered in the federal 
courts fully sustain the jurisdiction. In Gil- 
man V. Sheboygan, 2 Black [67 U. S.] 510; 
Slater v. Maxwell, 6 Wall. [73 U. S.] 268; 
Dows V. City of Chicago, 11 Wall. [78 U. S.] 
108, and the New York, Virgkiia, and Illinois 
cases, cited and approved in them, the u*- 
regularity complained of did not appear on 
the face of the proceedings, but extrinsic evi- 
dence was necessary to show it. When the 
deed threatened or executed is made evidence 
by the statute, and the subject of the tax and 
suit is real estate, equity will interfere. The 
rule is more extensive, but the part appli- 
cable here alone is noticed. The New York, 
Virginia and Illinois cases approved by the 
supreme court, - as explained and since ap- 
plied in the courts which pronounced them, 
go quite beyond the necessities of those now 
before us where the defendants are out of pos- 
session. See Hanlon v. Supervisors of West- 
chester, 57 Barb. 383; Crooke v. Andrews, 
40 N. T. 547. Those where they have enter- 
ed and retain possession under their titles de- 
mand a different remedy. The Orton v. 
Smith, 18 How. [59 U. S.] 263, announces the 
familiar rule that in order to authorize a 
court of equity to interfere in reference to an 
asserted right to real estate, the complainant 
must be in possession, unless there is ground 
of fraud, accident, mistake, discovery, multi- 
plicity of suit§, irreparable mischief, or other 
ground of equitable jurisdiction. In the nu- 
merous cases cited for the complainants, gen- 
eralities may be found seemingly covering the 
cases where complainant is not in possession. 
But all must be referred to the circumstances 
in reference to which they are announced- 
Thus read, they require possession in all in- 
stances where there is not some other ele- 
ment of equitable cognizance. Still, in actual 
practice, the courts, desiring to afford relief, 
have seized on so many and so slight circum- 
stances to take cases out of the old rule, that 
they will not enjoin a mere trespass where 
there is ample remedy at law. As the prec- 
edents now stand, there are few exceptions 



SHARPLEIGH (Case No. 12,711) 



[21 Fed. Cas. page 1174] 



in practice to the rule that a court -svill ui- 
quire into the validity of a tax sale which the 
defendant refuses to prosecute, and Avhich he 
holds over the head of a complainant as a 
cloud upon his title. There is no necessity 
for this remedy where the owner is out of 
possession and may bring ejectment whei-e 
there are no special circumstances of eqni- 
tiible relief. We approve of the rule in Black- 
wood V. Van Yleet, 11 Mich. 232, and similar 
cases. 

The lansuaffe in Slater v. Maxwell, 6 Wall. 
[73 U. S.] 2ns. is quite capable of an inter- 
pretation, that in all cases where extrinsic 
evidence is necessary to show the InvaUdity 
of proceedings, the owner may go into equity, 
and that it is only where proceedings are 
void on their face that the remedy is wholly 
at law. This is so at war with what we 
deem well settled principles in this depart- 
ment of the law, that we think no such 
meaning should be imputed to the court. 

Substantially, it is indifferent upon which 
side of a court having jurisdiction of the sub- 
ject and the parties, its decree is valid when 
coUateraUy questioned, and both being will- 
ing to accept its. judgment, a pai-ty shall pro- 
ceed. But the supreme couit have not so 
treated it. As if it were a question of power 
and jurisdiction in a plenai-y sense, it will 
sua sponte dismiss proceedings in a coml of 
last resort, if a majority of that tribunal deem 
the ease one more fit for the law side than 
the equity side of the court. See Noonan v. 
Lee, 2 Black [67 U. S.] 509, and Hipp v. 
Babin, 19 How. [60 U. S.] 271, and other 
cases in that court. Looking to the vast num- 
ber of irreconcilable and conflicting judg- 
ments in reference to jurisdiction at law and 
in equity in all its departments, such a rule 
ought to be corrected by legislation. We 
liave no doubt of the jurisdiction in this case. 

The sixth section of the act of 1862 (12 
Stat. 423) directs the commissioners to enter 
upon their duties whenever the commanding 
general of the forces of the United States en- 
tering into any insurrectionary state or dis- 
trict shall have established the military au- 
thority "throughoiit any parish or district or 
county of the same." 

It is insisted that the authority was not so 
established throughout the county in which 
the city of Memphis is situated, and that the 
occupation of the city alone is not suflSeient 
to authorize the assessment and sale of this 
land for taxes. We do not go over the con- 
flicting testimony in reference to the military 
situation, or deem it necessary to decide that 
the general orders of the commanding gen- 
eral will in all eases conclusively determine 
the establishment of military auOiority with- 
in the lines described in them. We can con- 
ceive of eases where such a rule would work 
unjust results. The word "district" is used 
in this section not necessarily to designate 
any civil division in the state occupied, but as 
synonymous with ''region," "section of coim- 
try," or "locality occupied." The same word 



is used in describing the whole territory into 
which the commanding general enters, and 
the subjugation of parts of which will author- 
ize the tax. Within the nomenclatiu-e of the 
law there is necessarily an insurrectionaiy 
district, the whole of which need not be 
occupied in order to justify the tax. The 
statute so provides in express terms. We 
know of no civil divisions in the insurrec- 
tionary states where there were districts 
within districts. But this law declares that 
where the commanding general enters into 
any state or district, and within it establishes 
the authoritj' throughout any parish or coun- 
ty, the tax may be collected. Within this 
law the occupation of the entu-e city of Mem- 
phis, having a distinct municipal organiza- 
tion, is a taxing district. It is not a parish 
or a county; but both the title and the rea- 
son of the law show that distinct political 
divisions and tax districts are contemplated 
b.v it. This is the most familiar phrase ui 
tlie nomenclature of the tax laws of the 
whole nation. Its common use and applica- 
tion has no reference to the statutory or cou- 
stitutional names of civil divisions for other 
political pin-poses. "Taxing district" is a 
phi-ase long known in our elementary treat- 
ises, judicial discussions, aud statutory enact- 
ments, to describe the territory or region into 
which, for the purpose of assessment merely, 
a state, county, towTi, or other political dis- 
trict, is divided; and without going further 
and saying what we think trae, viz.: that a 
region of territory permanently subdued, al- 
though parts of several political divisions in 
a state might constitute a district under this 
law, we are quite clear that a whole citj-. 
municipality, town, or other civil division, for 
the purposes of government and taxation, 
may do so, although not in the statutes of the 
state before known by the name of "parish, 
district or county." The exigency in which 
the assessment became lawful, we have no 
doubt existed in this case, Wayne Co. v. City 
of Detroit, 17 Mich. 390; Attorney General 
V. Supervisors of St. Glair, 11 Mich. 03, and 
kindred case.s, although not very applicable 
so far as the facts are concerned, are in- 
stances where the words of laws have been 
extended to include civil divisions known in 
the constitution and laws by other names. 

The 1st section of the act (12 Stat. 422) 
provides that, when in any state rebellion 
shall prevent the collection of the tax, the 
land shall be charged with a penalty of fifty 
per cent, in addition to the assessment. The 
3d section authorizes owners within sixty 
days after the assessment, to redeem on pay- 
ing the tax. By section 7 they may redeem 
after sale by payment of the tax and a pen- 
alty of ten per cent, per annum interest. 

The question raised by complainant's 
counsel is, can congress impose this penal- 
ty'? If it can, that answers the objection 
that the tax is unequal and not in proportion 
to the census enumeration. It does not i"aise 
the question of ex post facto laws, because 
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tUero is liberty of paying the tax within 
sixty days after assessment. It is snbstan- 
tially, when read in connection with the in- 
terpretation put upon it, in Bennett v. Hun- 
ter, 9 Wall. [76 U. S.] 32G, which authorizes 
any person interested to pay the tax, but a 
penalty is imposed for delinquency after the 
act is enacted. The law itself applies to all 
states and districts coming within the exi- 
gencies described—Vermont as well as Ten- 
nessee. 

In Pullan v. Kinsinger [Case No. 11,463], 
we had occasion to consider a kindred sub- 
ject in reference to the power of the general 
government to create special tribunals and 
exceptional modes of enforcing the perform- 
ance of all political duties. We do not de- 
sire to go again over the cases, and have no 
doubt of the constitutionality of the penalty 
of 50 per cent. It is but a penalty and not 
a discriminating tax. The tax without any 
penalty may be paid after the assessment 
and the passage of the law. The statutes 
have been several times before the supreme 
court in circumstances calculated to provoke 
this objection if deemed tenable. See Ben- 
nett V. Hunter, 9 Wall. [7G U. S.] 32G; Cor- 
bett V. Nutt, 10 Wall. [77 U. S.] 401; and 
other subsequent cases. 

That the- sale was irregular we have no 
doubt. There was no sufficient advertise- 
ment either in time or manner. If the stat- 
ute did not make the certificate conclusive 
of these things, the title under it would be 
invalid. We think, however, it is subject 
to be defeated only by proof of the three 
facts mentioned in the provision of the 7th 
section, and that mere in-egularities will not 
aifect it. 

We have no time to go over any considera- 
ble part of the extraordinary history of 
American adjudications in reference, to tax 
titles. We shall briefly notice the leading 
cases cited by counsel, and a few others like 
them, to show that they are not precedents 
for the judgment asked here by complain- 
ant, and that there is nothing in their his- 
toi*y in the least calculated to induce the 
court to adopt their spirit and rules of in- 
terpretation. We consider them briefly to 
show why their disregard of legislative in- 
tention, and their attempted administi-ation 
of political policies in conflict with that 
plainly announced by successive laws, is not 
only not followed, but most pointedly re- 
jected. The canons of interpretation which 
have construed statutes so as manifestly to 
defeat the will of the law maker belong to 
departments of learning where scholastic 
refinements and subtle definitions force con- 
clusions, and sustain creeds, irrespective of 
reason and practical truth. They should 
have no place in efforts to ascertain what is 
the rule of civil conduct prescribed by the 
supreme power in the state. 

In Allen v. Armstrong, 16 Iowa, 508, Dil- 
lon, J., says: "From a comparison of the 
law with adjudicated cases, it seems to have 
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been drawn to outwit the courts, and to pre- 
vent them from resorting to those refined 
and astute constructions so frequent in cases 
of this kind," etc., etc. The remark was 
quite justified by the legislative and judicial 
contest in that state. 

In (Jwynne v. Neiswanger, 18 Ohio, 400, 
Judge Hitchcock says, the practice had pre- 
vailed for that state in that class of cases 
to sell lands for taxes, until in consequence 
of the astuteness of the courts in declaring 
tax sales void for the least error, it came to 
be understood that no bidder could be ob- 
tained, and for some years the practice was 
discontinued. This difficulty led to the strin- 
gent enactments we elsewhere notice, and 
which he* said had never injm-ed any one who 
duly paid his taxes. It provided the deed 
should be conclusive of all else save the non- 
payment of the tax. 

A kindred impolitic severity has resulted 
in several other states from this irrational 
and wholly unprincipled refusal on the part 
of judges to administer in good faith the 
clearly expressed will of the legislature. 

Blackw. Tax Titles, p. 88, after a long re- 
view of the more extiuvagant and unjustifi- 
able judicial inteiiiretations of laws intend- 
ed to give efiieacy to proceedings to sell prop- 
erty for taxes, says; "Where statutes have 
broken in upon these rules of construction 
set up, the couits have discountenanced them, 
and given eflEect to the intent only as mani- 
fested by the words used, disregarding the 
spirit of the rule prescribed, by refusing in 
every instance to give an equitable construc- 
tion to the statutes." This, he says, is com- 
mendable and sanctioned by reason and au- 
thority in analogous cases. What analo- 
gous cases in the common law authorize the 
judiciary to refuse to administer the true 
spirit of an enactment because an unusual 
reading of its language will enable it to set 
the law-making power at defiance, the au- 
thor does not say. On page 71 he congrat- 
ulates the profession that out of one thou- 
sand eases in court, not twenty have been 
sustained. It would be difficult to induce a 
philosopher or upright statesman to believe 
that this discreditable result was owing, in 
all eases, to the greater intelligence and 
higher character of the courts as contrasted 
with the makers and administrators of the 
laws. In modern times judges of great abil- 
ity have frankly conceded that in a large 
degree it has sprung from an unwarranted 
encroachment of the judiciary upon powers 
vested solely in our legislatures. It is for 
them to say what shall be the political pol- 
icy in reference to coercing the citizen to a 
performance of this public duty of paying 
his dues to the government and declaring 
the consequences of his neglect. 

In Vance v. Schuyler, 1 Oilman, 160, the 
statute provided the deed should be evidence 
of the regularity and legality of the sale. 
Held, this included all preliminary proceed- 
ings. In this case is the singular couces- 
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sion that an enactment by the legislature of 
the familiar old common law rule of inter- 
pretation, "that no objection should have 
been deemed valid except such as were con- 
sistent with a libeml and fair interpretation 
of the intention of the legislature," was a 
repeal of the rules which the court had be- 
fore then applied to such statutes. Several 
of the judgments made in disregard of this 
sound imle for i-eading laws were cited by 
counsel for complainants as precedents. 
They are not applicable to the case before 
us, but would by no means be followed if 
they were. It requires no act of congress 
in- order to secure in this tribunal a liberal 
and fair interpretation of laws according to 
their intention. We understand that our 
oaths and the common law already compel 
this, and force us to reject as precedents all 
judgments which concede they do not en- 
force the legislative will. And, see, also, 
Messiuger v. Germain, 1 Gilman, 631; and 
Rhinehart v. Schuyler, 2 Gilman, 473. 

Beekman v. Bigham, 5 N. Y. 366, says, 
that, originally in New York the laws de- 
claring that deeds should be evidence of the 
regularity of sales, were held to include the 
prerequisites, as well as the mere auction, 
but that since Striker v. Kelly, 2 Denio, 323, 
the rule had been changed by the courts; 
but the legislature again corrected the read- 
ing and restored the law. In Arkansas and 
Iowa are notable instances of this contest. 
They are, however, not exceptional. Such 
is the history eveiywhere. As often as the 
courts have by metaphysical refinements and 
scholastic readings defeated the statutory 
intention, an additionally stringent law has 
been enacted, until, in some instances, we 
have no doubt, sound constitutional limits 
have been exceeded. The present law, how- 
ever, fairly construed, carries us to no such 
extreme in order to dispose, as we do, of the 
bills before us. 

We have thus glanced at a few of the 
long list of similar cases to indicate that we 
do not disregard these canons of intei-preta- 
tion in ignorance of their existence and that 
we go to the construction of this tax law as 
we would to the reading of any other dec- 
laration of the legislative will. In so doing 
we shall not intentionallj' disregard well set- 
tled precedents, or render any judgment at 
all revolutionary. The ruling here involves 
no dissent from any judgment relied upon by 
the complainant. The general rule that an 
ex parte statutory power, where the prop- 
erty of the citizen is to be divested without 
notice or opportunity for hearing and con- 
testing, unless the statute directing the pro- 
ceeding otherwise provides, must be str^ict- 
ly complied with, is well settled law. In no 
tribunals is it more firmly established than in 
the national courts. Moore v. Brown, H 
How. t52 TJ. S-] 414; Games v. StUes, 14 Pet. 
[39 U. S.] 322; Stead's Ex'rs v. Course, 4 
Cranch [8 IT. S.] 403; Williams v. Peyton's 
Lessee, 4 ^^'heat [17 U. S.] 77; lloukendorf 



V. Taylor's Lessee, 4 Pet [29 U. S.] 350, and 
numerous other cases fully so determine. 
The quite plain distinction between this con- 
ceded rule and the effect of a statute which 
repeals it in whole or in part, has been often 
overlooked in these discussions. If a stat- 
ute declares that in-egularities shall not de- 
feat the title, or that certain certificates shall 
be prima facie or conclusive evidence that 
There are none, the old i-ule of strict and full 
comphanee with the statute is no warrant 
for misconstruing or refusing fairly to cany 
out its purposes. The rule which undoubted- 
ly exists without such provisions is one thing; 
the duty of the court to administer such en- 
actments where they exist is quite another. 

The cases cited which hold that statutes 
declaring tax deeds shall be prima facie or 
conclusive evidence of the regularity of sales, 
do not include the regularity of proceedings 
preceding them; but mean only that the auc- 
tion itself was regular. That it was at the 
proper time, place, the land sold to highest 
bidder for cash, etc., etc., have, it will be 
seen, no application here. "For many years 
in several states they were differently con- 
strued, and we might, we think, successfully 
criticise the principle upon which they rest; 
but they are too many in number and from 
courts of too high respectability to be disre- 
garded. They have embodied this canon of 
interpretation in our American tax law. Stat- 
utes may now be presumed to have been 
framed in reference to it. At least such 
should at this day be the judicial presump- 
tion. The rule they establish, however we 
may disapprove many of the instances of its 
application, will in no way be violated in our 
judgment Were that the question here we 
should follow Striker v. Kelly, 2 Denio, 323; 
Banner v. Eastman, 50 Barb. 639, and many 
similar, cases. They have been fully adopted 
in several judgments of the United States 
supreme court 

There is a class of cases, some of which 
were cited by complainant's counsel as de- 
cisive of this ease, Jackson v. Morse, 18 
Johns. 441; Varick v. Tallman, 2 Barb. 113, 
and others like them, construed a statute 
which declared the deed should vest in the 
purchaser a title in fee simple. There were 
no other exceptions in the law. If the clause 
was construed literally and broadly, payment 
of the tax, in the absence of all advertisement 
and assessment, would be unavailing. The 
deed would divest the citizen's estate where 
he had paid his tax and been guilty of no 
wrong. Of course no such monstrous result 
was intended by the law. In holding that 
the statute meant only to declare what estate 
the deed should vest hi the purchaser when 
the law was complied with, was carrying 
out what, beyond doubt, the law-makers in- 
tended. It is a clause quite familiar in leg- 
islation, and has always necessarily received 
the same construction. In proceedings to 
condemn property, under the power of emi- 
nent domain, for court houses, public parks. 
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railroads, and other public and gOTernmental 
objects, such clauses are always inserted. 
They declare that the proceedings shall vest 
an estate in fee for life, or for years accord- 
ing to the purposes of the law. But we 
know of no exception in their interpretation. 
They are held to be descriptions of the kind 
and duration of the estate to be created by 
the proceeding where it is pursued as re- 
quired by the statute. That such an estate 
could be created without it has never been 
decided. Such precisely are all the cases 
construed in Jackson v. JMorse, 18 Johns. 
441, and its kindred judgments in reference 
to tax certificates and deeds. We have no 
doubt of their correctness, and should go 
quite beyond some of them in narrowing the 
■effect of the proceedings. 

The difference between such enactments 
and judgments and the law before us, and 
the ruling to be made, is most manifest. The 
provision is pointed directly to the effect of 
the certificate as evidence of compliance with 
the requirements of the statutes. By no pos- 
sible interpretation or collaterally adduced 
intention can this be said to be descriptive 
■of an estate only when all the statutory re- 
quirements are fulfilled. It expressly de- 
clares it shall be evidence that they are ful- 
filled, and that this evidence shall be im- 
paired only by proof of three specified things. 
Xone of them are offered by the bill in this 
■case. 

Provisions like those in the law before us 
have always been administered as we con- 
strue this. In Gwynne v. Neiswanger, 18 
Ohio, 400, the law declared the deed should 
not be invalidated unless it was shown the 
tax had been paid. The court had no doubt 
that when the legislature had expressly stat- 
ed the sole grounds upon which the proceed- 
ings should be attacked, the court could hear 
no other, and the tax title, although there 
were irregularities, was sustained. 

In Allen v. Armstrong, 16 Iowa, 508, a 
similar law provided that only three things 
should be shown to invalidate the proceed- 
ings. They were the same as those in the 
fedei-al statute. The advertisement was de- 
fective. The court, by Dillon, J., now of the 
Sth circuit, held, no other evidence was ad- 
missible, and upheld the title. Henderson v. 
Staritt, 4 Sneed, 470; Tharp v. Hart, 2 Sneed, 
■569,— are illustrations of enforcing such strin- 
gent laws according to their true spirit There 
are similar judgments in Arkansas, Iowa and 
other states. It is somewhat singulai* that 
such discussions arise at all, and they would 
n(St, but for the professional belief that the 
courts had some peculiar power of absolving 
the citizen from obedience to laws intended 
to enforce taxation. In Thomas v. Lawson, 
21 How. [62 V. S.] 331, the supreme court 
had before it the statutes of Arkansas, and 
held the clause in reference to the effect of 
the deed did not render It conclusive, be- 
cause when taken in connection with the 
provisions in reference to a subsequent pro- 



ceeding in equity, it was clear such was not 
the intention, although the words would have 
borne such a construction. Had it stood 
alone, like that before us, it would have been 
conclusive. The latter proceeding the court 
held was so. And, see Parker v. Overman, 
IS How. [59 TI. S.] 137. The only case cited 
by counsel or which our own investigations 
have discovered, having any tendency to au- 
thorize the liberty we are asked to take with 
this law, is Garrett v. Wiggins, 1 Scam. 335, 
where, under a law substantially like this 
one, providing that the title should not be 
invalidated unless it was shown that the 
land was not subject to taxation, or the tax 
had been paid, or the land redeemed, it was 
held, nevertheless, that a defective advertise- 
ment rendered the sale void. That the gen- 
eral principle upon which the court went, and 
which authorized it to say there were some 
other necessarily implied conditions besides 
those mentioned in the statute was correct, 
we shall soon say. But from its application 
in that case to a defective advertisement we 
fully dissent. It was a practical repeal of 
the law and would let in any other irregular- 
ity the presence of which, irrespective of the 
statute, would have invalidated the sale. It 
reduced the provision from a conclusive to 
a prima facie effect. The legislature, as we 
have seen, soon legislated away so irrational 
and unwarrantable an interpretation. And 
this the same tribunal conceded, had been 
done, where a subsequent statute declared its 
laws should be "fairly administered accord- 
ing to their intention." This was a plenary 
concession by the court itself, that it had de- 
liberately refused to administer the real 
meaning of a public statute. We can hardly 
follow as a precedent a judgment conceded 
by the court which pronounced it to have 
been in violation of old and statutory rules. 
A directly contrary ruling was made in Al- 
len V. Armstrong, 16 Iowa, 508, where some 
suggestions are made in reference to the con- 
stitutionality of a law which went further 
than to raise the effect of mere irregularities. 
We should not doubt its constitutionality, so 
as there existed a lawful tax and delinquen- 
cy. 

But we should say where there was a com- 
plete defect in the proceedings no matter 
what it was, so as to make it impossible for 
the citizen no matter however much he de- 
sired to do so, to pay his tax, the statute 
as matter of construction would be held not 
to apply to such a case. In such instances 
it would be warring with and not enforcing 
the legislative will if it did not restrain the 
general words of the law to such conditions 
as we knew it alone contemplated. In or- 
der to effectuate the intention of the law, 
words may properly be read with most un- 
usual meanings, or the application of their 
literal signification be restrained to facts 
which the court is forced to see were alone 
present to the minds of the law-makers. And 
although there are numerous instances where 
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courts of respectability Iiave said in such 
iustances they must administer the laiv irre- 
spective of its consequences, we consider by 
far the greater number of the judgments 
erroneous in which such a rule has been ad- 
ministered. In tlie case before us, if there 
had been no sale whatever, if there had been 
no advertisement, if tliere had been no as- 
sessment, or other complete defect which 
wholly prohibited the citizen's paying his 
tax, we should readily and with full confi- 
dence rule that such eases were not within 
the spirit, although within the letter of the 
law, and be fully justified by numerous judg- 
ments, both English and American. The su- 
preme court of the United States have re- 
peatedly sanctioned Chancellor Kent'.s dec- 
laration, modified slightly from older authors, 
that what was within the letter, but not 
within the spirit of the law, was not within 
the law itself. The numerous instances of 
such constructions are too familiar to i-equire 
citation. Even fraud, accident, or mistake 
are not enumerated in this proviso. Beyond 
doubt they are included by implication. 
They are not within its reason or intention. 
Neither are any of the extraordinary exigen- 
cies imagined at the bar by way of showing 
the hardship and improbability of the con- 
struction claimed by the complainant. The 
statute demands some proceedings before it 
can have any possible application. They 
must be colorable, embodying a fair and hon- 
est attempt to afford the delinquent citizen 
the opportunity the statute contemplates, to 
perform his public duty. There must al- 
ways be a colorable proceeding in which ir- 
regularities may occui*. Without this, the 
exigency in which the law is to have force 
does not occur. Thus treated (as every court 
intelligent upon this subject would ti-eat it), 
it is but what in modern times is a wholly 
common-place enactment. It says, if the 
land is subject to taxation, if a tax was in 
fact assessed, so as to give the citizen an op- 
portunity to pay it, and he neglects it, and 
a coloi-able attempt, free from all fraud and 
unfairness, has been made by public officers 
to sell his land and collect what he has been 
delinquent in paying, that mere irregulari- 
ties shall not defeat the title. It requires 
much prejudice and hostility to efficient gov- 
ernment to pronounce such a law tyrannical 
or impolitic. Looking at it in a proper spir- 
it, free to read its enactments as intended 
to effectuate a necessary and protective pub- 
lic policy, it remains to consider whether the 
clauses in question authorize the rule con- 
tended for by complainants, or that argued 
by the defendants. 

"Validity" has a well understood technic- 
al, as well as popular acceptation, and must 
receive such meaning in the courts if its use 
in the statute does not suggest a different 
one. In the general nomenclature of the law, 
no word is so frequently used to signify le- 
gal sufficiency in contradistinction to mere 
regularity as this one. We say a deed is 



regular but invalid for want of power in the 
attorney or officer. When a lawyer says he 
concedes the regularity of a sale, but objects 
to its validity, it is known the conditions 
are questioned upon which the power to 
make it depended. Elementai-y books, in 
treating of questions of both business and 
official agency, employ it as a compendious 
word, as always including every incident of 
complete legality. Regularity, on the other 
hand, never does so. An official sale, an or- 
der, judgment or decree may be regular. 
The whole practice in reference to its entiy 
may be correct, but still invalid for reasons 
going behind the regularity of its forms. 
But, when we say a judgment, decree, or 
sale is valid, it fully excludes the idea that 
it is void for any reason. 

Blackw. Tax Titles, 80, m criticising the 
opinion in Rhinehart v. Schuyler, 2 Gilman, 
473, says the provision in the statute was, 
that the deed should be evidence of the reg- 
ularity and legality of the sale, both of which 
are necessary to its validity. The word "va- 
lidity," according to this writer, includes all 
the requisites of power to sell. This statute 
uses that very word, and by it includes alike 
the regularity of the sale and the prelimi- 
nary acts upon which the power to make 
it rests. It is hardly germain to our present 
argument to say that the criticism itself 
was illy sustained by the facts bt the judg- 
ment. The statute in Rhinehart v. Schuyler- 
declared it should be evidence of the regular- 
ity and legality of the sale. The addition 
of this latter word is wholly overlooked by 
this writer, and he erroneously supposes 
the decision at war with those which had 
given a different meaning to provisions re- 
lating to regularity only. 

On page 90, speaking of the recitals where 
they are evidence, he says, in order to make 
them full evidence without any proof aliun- 
de, they must state all the prerequisites to 
constitute a "valid" sale. He is discussing 
the cases which made deeds evidence of the 
regularity of sales and uses this word "va- 
lidity" to include all the particulars for a 
perfect title. There are numerous similar- 
employments of the term in his treatise. 
His nomenclature agrees with all the judg- 
ments he cites. A valid sale means one hav- 
ing the quality of legal sufficiency and com- 
plete obligation. If less than this. It has no 
validity within any meaning we have ever- 
seen imputed to that word. 

During the few hours only we have been 
able to command for this investigation, we 
have noted from the discussions the follow- 
ing instances where the words "valid" and 
"validity" have been pointedly employed to- 
denote a complete and indefeasible title or 
right as distinguished from merely regular 
proceedings subject to be invalidated by the 
proof of irregularities in the want of power. 
Carlisle v. Longworth, 5 Ohio, 3GS; Allen v. 
Armstrong, 16 Iowa, 513; Jackson v. Morse, 
IS Johns. 441; G Wynne v. Neiswanger, IS 
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Ohio, 407; Henderson v. Staritt, 4 Sneed, 
470; Tharp v. Hart, 2 Sneed, 569; Foster 
V. Smith, 10 Wend. 379. Nearly every other 
case "before referred to in this opinion uses 
the Tivord in the same way. In no instance 
do courts deem it necessary to employ any 
accompanying adjective when they desire 
to say, a deed, title, or proceeding, is in a 
plenary sense lawful and indefeasible. 

Dictionary definitions seldom throw much 
light upon statutory meanings. "Where the 
latter are obscure or doubtful, the reason and 
policy of the law as derived from all the 
fit sources of inquiry are far more enlight- 
ening. But where a legal and technical term 
is so well understood that the ordinary lexi- 
cons adopt it, such fact may well he referred 
to as an answer to the argument made at 
the har that such professional and judicial 
meaning was not probably in the minds of 
the law-makers. "Webster's Dietionai-y, after 
giving the popular meaning of "validity," 
thus gives its legal and technical significa- 
tion, as used by the profession. "Law— legal 
sti-ength or force, that quality of a thing 
which renders it supportable in law or equi- 
ty, as the validity of a grant, the validity 
of a will, or the validity of a claim of title." 
That this legal signification- had become so 
well known as to find its place in our ordi- 
naiy dictionaries is not unworthy of consid- 
eration, when we are ascertaining in Avhat 
sense the law-maker used it It cannot be 
said they were unaware that it imported in 
its popular use, and in its legal application, 
substantial rectitude as distinguished from 
merely formal regularity. We must con- 
clude that when it is enacted that the va- 
lidity of a sale shall be attacked but in three 
ways, it is saying expressly you shall in no 
other way show it has not that qualitj- which 
renders it supportable in law or competent 
to give title to what it purports to convey. 
It seems an unauthorized reading to de- 
clare that the statute in using the words 
"regularity" and "validity," two words of 
definite, well understood, technical meaning, 
long used to signify wholly different ideas, 
meant no more than if the word "regularity" 
alone was used. It requires us to expunge 
the word "validity" or say it has no mean- 
ing in the sentence. But the statute de- 
fines its own terms by the modes in which 
alone the certificate is to be defeated. 

The things required by the law to inval- 
idate the sale have no possible connection 
with its regularitj^— with its validity they 
have. The three subjects of proof, non-sub- 
jection to taxation, payment of tax and re- 
demption of land after the sale, every one 
of them are wholly inapplicable to the mere 
auction. They constitute reasons going to 
its validity only as we have defined it. 

The law provided a means to collect a tax 
from lands where the civil power of the na- 
tion had been overthrown by rebellion. 

Looking to the great certainty of much 
disturbance in government, to only a partial 
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restoi-ation of forms under militai-y rule, and 
anticipating great irregularity in the process 
of enforcement, it declared that the regulari- 
ty and the validity of the sale, validity as 
including what is necessary to make the sale 
valid, should be defeated only by three sub- 
stantial defenses. They are specified, and 
they, we think, include the entire scope of 
defense admissible. Even if the advertise- 
ment was imperfect, or the assessment in- 
accurate, so "as the land was really subject 
to tax, and was, in fact, sold free from 
fraud, accident or mistake, such as would 
authorize equitable relief in other cases, we 
think the proceedings were intended to be 
conclusive, and so hold them. 

NOTE. There were a number of similar cases, 
but this was the only one tried. The principles 
embodied in this decision were affirmed in the 
supreme court of the Lfnited States, in the ease 
of De Treville v. Smalls, April tortn, 1S79. 
That opinion has been followed in three later 
cases by the same court See 08 U. S. 517, and 
99 IT. S. 441 and 496. Judge Emmons dictated 
the syllabus in this case as he did in Memphis 
V. Brown [Case No. 9,415]. The case was first 
published in the Western Jurist 
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SHARPLBSS V. KNOWLES. 

[2 Oraneh. O. O. 129.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1816. 

Bail— RtGHT to Take Debtor. 

Bail, in Pennsylvania, may follow their prin- 
cipal into the District of Columbia, and there 
take him out of custody of the person who has 
become bail for him in that district; and if 
the principal be brought into the circuit court 
of that District to be surrendered to the marshal, 
he will be ordered r>y the court to be delivered up 
to the Pennsylvania bail. 

On the 18th of January, 1817, the following 
entry was made upon the minutes of the cir- 
cuit court of the District of Columbia, for 
the county of Washington: "John Okely, a 
citizen and inhabitant of the District of Co- 
lumbia, having been arrested for debt in 
Philadelphia, in the state- of Pennsylvania, 
by a writ from the court of Philadelphia 
eoimtj', Jesse Sharpless, a citizen of Penn- 
sylvania, at the request of the said Okely, 
became his bail. The said John Okely after- 
wards came to the countj^ of Washington, in 
the District of Columbia, where he was ar- 
rested for debt by a writ issued from the cir- 
cuit court for that District, _ in which writ 
Henry Knowles, a citizen and inhabitant of 
the District of Columbia, became his bail. 
.Judgment having been rendered in the coun- 
ty court of Philadelphia against the said John 
Okely, in the suit in which the said Sharp- 
less was bail, he took a bail-piece from that 
court, and came to the county of Washington, 
in the District of Columbia, and on the 6th 
of January, 1817, showed the said bail-piece 
to the said John Okely, and took him into 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 



SHARPLESS (Case No. 12,712) 



[21 Fed. Gas. page iliJO] 



his custody, and required him to go to PMla- 
delphia county aforesaid, to be there surren- 
dered according to the laws of Pennsylvania, 
in discharge of the said Sharpless as his hail. 
The said Okely promised to settle the busi- 
ness, and upon the faith of that promise, the 
said Sharpless refrained from taking the said 
(Jkely away by actual force, but left him in 
his, the said Okely's, own house; after 
which, on the same day, the said Okely gave 
notice to the said Knowles, his other bail, of 
the said demand of the said Shai-pless, and 
the said Knowles, being then at court and en- 
gaged as a juror in tlie ti'ial of a canse in the 
circuit court of the District of Columbia, the 
counsel of the said Knowles directed the said 
Okely to apply to the clerk of the said court 
for a bail-piece; who issued the same; which 
being delivered to the said Okely, he after- 
wards, on the same 6th day of January, 1817, 
<lelivered it to the said Knowles, who there- 
upon took the said Okely into his custody, as 
bail as aforesaid, but did not actually confine 
the said Okely, but permitted him to return 
and remain at his own house in the countj'- 
of Washington aforesaid. . On the morning 
of the 8th of January, 1817, the said Sharp- 
less called at the said Okely's house with a 
carriage and two assistants, and took the said 
Okely into his custody, and iufoi-med him 
that he should compel him to go with him to 
Philadelpliia, for the purpose of surrendering 
him there, in his discharge as aforesaid. 
While the said Okely was thus in custody of 
the said Sharpless, the said Knowles, being 
sent for by Okely, came and claimed him as 
being in his custody, as bail as aforesaid, 
and gave the said Shaipless a written notice 
thereof. Whereupon the said Shai-pless 
agreed with the said Okely and Knowles that 
he would carry the said Okely into the cir- 
cuit coiu-t for the District of Columbia, then 
in session in the county of Washington, that 
the said court might decide whether he was 
lawfully in custody of the said Sharpless, or 
not; and accordingly brought the said Okely 
into the court-room, the said Knowles being 
permitted by the said Sharpless to accom- 
pany them in the same can-iage, and entering 
the court-room at the same time. While the 
parties were thus in the court-room, the said 
Knowles, by his counsel, stated to the court 
that he offered to surrender the said Okely 
to the custody^ of the marshal, in discharge of 
the said Knowles, as bail of the said Okely, 
in the suit aforesaid; to which surrender the 
said Sharpless objected, contending that the 
said Okely was lawfully in his custody, as 
his bail, in manner aforesaid. Whereupon 
(the court taking time to advise,) the said 
Okely was, by consent of the parties afore- 
said, and by order of the court, committed to 
the custody of the marshal of the District of 
Columbia, for safe keeping, without preju- 
dice to the rights ^of thd contending parties, 
until the court should be advised thereon. 
But the court, after hearing the argument of 



counsel, and taking time to consider there- 
upon, ordered and directed the marslial of the 
district to deliver the said John Okely into 
the custody of the said Jesse Sharpless. And 
the marshal having represented to this court, 
that since the said Okely was brought into 
this court as aforesaid, and while he was re- 
maining in custody of the said marshal for 
safe keeping as herein stated, by the court 
with the consent of the parties, a writ had 
been put into his hands by one Alpheus J. 
Hyatt, against the said Okely, and having 
prayed the direction of the court as to the 
service of the said writ under said circum- 
stances, the court were of opinion, and so di- 
rected the said marshal, that the said Okely 
could not lawfully be arrested under such 
^\T:it, and that, notwithstanding such writ, 
the said Okely should be delivered up by 
him, as above ordered, to the said Sharpless." 

In the argument, ilr. Jones, for Knowles, 
cited 1 Tidd. Prac. 190; 7 Mod. 231; Ex 
parte Gibbons, 1 Atk. 239; Marshall v. Vm- 
eent, Moore, 400; Tnnder v. Shirley, 1 Doug, 
45; Merrick v. Vaucher, 6 Term R. 50; 
Wood V. Mitchell, Id. 247; Postell v. Wil- 
liams, 7 Term R. 517; Cathcart v. Cannon, 
1 Johns. Cas. 28; and Biggnell v. Forrest, 2 
Johns. 482; and contended that bail was only 
the substitute for the actual walls of the jail. 
That the party is still in custody, and is at 
liberty only at the will of the bail. That Oke- 
ly was in custody of the law as much as if 
he had been in the keeping of the marshal, 
and that foreign bail had no more right to 
take the prisoner from the custody of his bail, 
than to take him out of tlie walls of the pris- 
on. And that Shai'pless would be exonerated 
by the impossibility of having the defendant 
at the court in Philadelphia, when he was in 
custody of tlie law in this district. 

Mr. Key, contra, cited the constitution of 
the United States, and contended that Sharp- 
less had the prior right. That in other re- 
spects their rights were equal. That the 
states are not foreign to each other; and that 
the citizens of each state are entitled to all 
privileges and immunities of citizens in the 
several states. That Shai-pless has the same 
right to take Okely and surrender him as if 
he had been his bail in this district. That if 
this were not the ease, bail would never be 
safe, as the debtor might slip away into an- 
other state and procure himself to be arrest- 
ed and held to bail there, and so from time to 
time during his whole lifetime. 

THE COURT (ORANCH, Chief Judge, con- 
tra) was of opinion that Sharpless had such a 
right to the person of Okely as to prevent 
Knowles from surrendering laim in discharge 
of himself. 

GRANCH, Chief Judge, was of opinion that 
Okely was in the custody of his bail here, 
who had a right to hold him, and surrender 
him. When the laws of two states come in 
conflict, the laws of the state, in which the 
parties are, must prevail. 
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Case Wo. 1S,713. 

SHARPLESS et al. v. ROBINSON. 
[1 Cranch, C. O. 147.] ^ 

Circuit Court, District of Columbia. Dec, 
1803. 
JoDGJiBNT— Default— Case Reopened — Execu- 
tion Issued. 

If execution issue before the end of the term 
in which the judgment was rendered, it may, 
on motion, be quashed and the judgment re- 
scinded. 

At last term, the garnishee [Benjamin Rob- 
inson, garnishee of Henry and Peter Bow- 
man] haying been returned summoned, and 
not appearing, judgment of condemnation was 
entered against Mm for £119, being the whole 
amount of [Sharpless & Smith's] the plain- 
tiffs' claim. A ca, sa. issued on 14th Decem- 
ber, 1S03, returnable to this term, -which com- 
menced on the 26th of December, 1803. On 
Saturday, 24th December, 1803, at an ad- 
journment of the last term, Mr. Peacock, for 
the garnishee, moved to appear and set aside 
the judgment and plead. The motion (sup- 
ported by the garnishee's afladavit) was con- 
tinued over to this term. 1. Shall the judg- 
ment be set aside? 2. Upon what terms as 
to costs of the execution? 

Judgment opened and execution quashed on 
the garnishee's paying the costs on the exe- 
cution, pleading to issue, and going to trial 
this term unless cause of continuance be 
shown. 



SHARP'S RIFLE MANUF'G CO. (SMITH 
v.). See Case No. 13,106. 
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Case Wo. 1S,714. 

SHATTUCK v. MALEY. 

" [1 Wash. C. G. 245.] i 

Circuit Court, D." Pennsylvania. April Term, 
1805.2 

Maritime Tort — Seizure of Neutral Vessel — 
Excuse— Probable Cause of Sei- 
zure — D A5IAG ES. 

1. An officer of a public armed vessel of the 
United States, who made a seizure of a neutral 
vessel on the high seas, may excuse himself, 
by showing probable cause for having made it; 
but the ground of excuse should be very strong 
— stronger than in case of a capture of a neu- 
tral, by a belligerant. 

[Cited in The Malaga, Case No. 8,985; Smith 
V. Averill, Id. 13,00T; Averill v. Smith, 17 
TVall. (84 U. S.) 93; McGuire v. Winslow, 
- 26 Fed. 306.] 

2. If such an excuse is made out, he is not lia- 
ble for consequential damages; but otherwise, 
he is liable for all damages which have followed 
the seizure. 

[Cited in The Malaga, Case No. 8,985.] 



3 [Reported by Hon. William Cranch, Chief 
Judge.] 

1 [Originally published from the-MSS. of Hon. 
Bushrod Washington, Associate .Justice of the 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 

2 [Affirmed m 3 Cranch (7 U. S.) 458.] 
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3. What will be deemed probable cause of 
seizure. 

This was an appeal from a sentence of the 
district court, entered, pro forma, against the- 
appellant. The appellant filed a libel in that 
court, stating, that being, in May, 1800, a 
naturalized subject of the king of Denmark, 
and resident at St. Thomas, and owner of the 
Mercator, an American built vessel, which 
he had bona fide purchased from the owner, 
in November, 1799; he, in May, 1800, put on 
board of her a cargo, and sent her to Jaque- 
mel, or Port au Prince, in the island of St> 
Domingo, consigned to the captain, and prop- 
erly documented to prove her neutrality.. 
That on the 14th of May, when near the port 
of Jacquemel, she Avas met with by Captain 
Maley, commander of the United States' arm- 
ed vessel the Experiment, and carried away^ 
without having proceeded to adjudication; 
and prays a monition to compel him to do so. 
Maley appears, and answers under protest: 
admits the capture, but states, that the Mer- 
cator being an American registered vessel,, 
owned and employed by citizens residing in 
America, sailed from Baltimore, and at the 
time of the seizure she was proceeding di- 
rectly, or from some intermediate port, to- 
Jaquemel, -within the dependencies of France, 
and not to Port au Prince, agreeable to her 
letter of instructions. That the captain ap- 
peared to be an Italian, and his crew Portu- 
guese and Italian. The captain did not show 
his burgher's brief. Shattuck was a citizen 
of Connecticut, and had never expatriated 
himself. That under all these suspicious cir- 
cumstances, he took her as violating the non- 
intercourse law, and sent hex*, with an officer 
and men, to Captain Talbot, the commander 
on that station, lying oft Cape Francois, for 
his orders. Six hours after she left the Ex- 
periment; she was captured by a British 
privateer, earned into Jamaica, libelled as 
belonging to France or Spain, and condemn- 
ed. Of this, the libellant had notice; and his 
captain Interposed a claim; but the vessel 
and cargo, (except the captain's part,) was 
condemned. An appeal was prayed, but was 
afterwards abandoned. The replication gives 
the proofs of the naturalization of Shattuck 
in 1789 or 1790. That the original destination 
was to Port au Prince, and so were the in- 
sti-uctions; but just before sailing, verbal or- " 
ders were given to touch at Jaquemel. That 
the libellant was the sole owner of the Mer- 
cator; that she was navigated as a real Dan- 
ish vessel; she had on board, when seized, 
the king's passport, a certificate of measure- 
ment, muster-roll, a bill of sale, a burgher's 
brief of the captain, clearance, invoice, and 
bill of lading, duly attested as to the owner- 
ship and neutrality thereof; the captain's in- 
structions, and the certificate on oath of sun- 
dry respectable merchants of the island of 
St. Thomas, attesting the citizenship of the 
replicant. , 

Mr. Duponceau. for the appellant, insisted: 
1st. That the capture was not such as to ren- 
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<ler Maley a bona fide possessor; because, 
beiujj properly documented, and no cireum- 
siauce to render her suspected, he bad no 
right to capture her. But if he did take her, 
it was his duty to ?end her immediately to 
the United States, for adjudication; and not 
to Cape Francois, out of her course to the 
United States, to be examined by the com- 
modore. See 4 Laws U. S. [Folwell's Ed.] 
1G6 [1 Stat. 578]. 2d. Even if he were a bona 
lide possessor, he has forfeited the protection 
of that character, by not resisting or remon- 
strating against the capture by the British, 
and by not afterwards endeavouring to de- 
fend the property- in the court of admiralty. 
4 C. Rob. Adm. 280. 3d. That the capture by 
the British ^^■as the consequence of his illegal 
conduct, and he is liable for all consequent 
damages. 1 0. Rob. Adm. 98, the case of The 
Betsey. 4th. The sentence in Jamaica is not 
conclusive. But if it be. the capture by Ma- 
ley was illegal: as the Mercator, it is ad- 
mitted, was unarmed. 5th. The claim at Ja- 
maica, put in by the captain of the Mercator, 
does not bar the appellant's remedy. 2 C. 
Rob. Adm. 308. 

The principal answer, by Dallas, for appel- 
lant, was, that the destination of the vessel 
differing from the written insti-uctions lo the 
captain; the former citizenship of Shattuck 
in this country; the instructions to the offi- 
cers of the American navy; justified Maley 
in sending her in for examination. That it 
does not appear that the loss proceeded from 
his having done so. 

WASHINGTON, Circuit Justice. Previ- 
oiis to the inquiry, whether the appellant 
has shown sufficient reasons to excuse him 
for having captured the Mercator, and to 
what degree his responsibility for having 
done so extends; there is a preliminai-y 
question, which deserves examination. It is, 
whether the commander of an armed neutral 
vessel, in the execution of a law of his coun- 
try, can excuse himself for the violation of 
the rights of other nations, on the high seas; 
by showing sufficient ground to suspect, that 
the vessel thus captured, came within the 
scope of the law, and of his authority? In 
other words, whether probable cause, to any 
and to what extent, will excuse him, if the 
event should prove, that he judged wrong 
upon the fact which he has to decide? This 
question was very much agitated in the 
cases of Mun-ay v. The Charming Betsey 
[2 Cranch (6 U. S.) 64], and The Flying Fish 
[unreported], in the supreme court; but did 
not receive a positive decision by the court. 
The common law doctrine, as to torts, com- 
mitted by officers acting under authority of 
law. is cei"tainly very rigid. They act at 
their peril; and if they by mistake act 
wrong, there are but few cases in which 
they can be excused. But a reason may ex- 
ist for this severity, in cases haijpening on 
land, which does not exist where similar 
cases occur at sea. In the foi'mer. the means 



of obtaining correct information are more 
within the power of the officer; and the of- 
ficer may, in most cases, if he doubts as to 
the fact, insist upon being indemnified by 
the party. But at sea this cannot be done. 

The act of congress [2 Stat 528], prohibit- 
ing the intercourse of the American mer- 
chants with the dependencies of France, con- 
sidered strictly as a municipal regulation, 
unconnected with war; was binding upon 
our citizens, whether within the limits of 
the United States, or at sea. Those officei-s, 
who were in any manner charged with the 
execution of that law, were bound to obey 
it. The courts of this country, when cases 
arising under it ai-e brought before them, 
must decide in such a manner as to give ef- 
fect to the law; whatever may be the hard- 
ship which such decisions may impose upon 
the subjects of other nations. The law au- 
thorized our armed vessels to stop, and ex- 
amine any vessel of the United StJites, on 
the high sea. which there may be reason to 
suspect to be engaged in traffic, contrary to 
the provisions of that law; and if it should 
appear, that she was sailing to any port 
within the territoi-j- of the French republic, 
contrary to that law; the com«iander of our 
vessel was to seize, and send the vessel en- 
gaged in such illicit trade, to the nearest 
port in the United States. 

Every thing incident to the power here 
granted, and without which it could not be 
executed, is impliedly granted. But as the 
character of a vessel at sea, could not al- 
ways be discovered but by her papers; it 
necessarily followed, that the commanders 
of the armed vessels of the United States, 
might, under the sanction of this law, stop 
the vessels of other neutral nations, in or- 
der to make this examination; for other- 
wise, it would be impossible to say, whether 
she was not a vessel belonging tOoAmerican 
citizens, engaged in this illicit trade. The 
right of examination, essentially implies the 
right of judging, upon the evidence exhibited 
to them, whether the character assumed was 
real or covered. To hold the officer respon- 
sible, according to the event, would be to 
render the law nugatory; since few men 
would be found bold enough to insure the 
eventual solidity of his judgment, however 
strong he might suppose the grounds of it 
to be. But to excuse him from damages, if 
he should, in the execution of this limited 
authority, violate the rights of others; he 
must show such reasons as were sufficient 
to warrant a prudent, intelligent, and cau- 
tious man, in drawing the same conclusions. 
This is what is called probable cause; which 
excuses a belligerant for an unauthorized 
seizure of a neutral vessel; which he has 
reason to believe to be, in fact, an enemy, 
or engaged in a trade which renders her 
liable to confiscation. The principle of the 
two cases is the same; though the facts 
which would afford probable cause in one 
case, would not in another. For instance: 
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vessels 'belongiiig to neutral states, must not 
■only act so as to entitle tbem to the protec- 
tion of tbat cliaractei-; but they must carry 
with them the documents necessary to satis- 
fy any of the belligerent powers, who may 
demand it, that she is neutral. If this be 
not done, the neutral cannot complain, that 
he is arrested on his voyage, and exposed to 
nil the losses which may result from an ex- 
amination into the fact of his neutrality, in 
the courts of the captor. But as she is un- 
der no obligation to prove her neutrality to 
another neutral nation, it would be no ex- 
cuse for her capture, by such neutral nation, 
that she did not exhibit the same proofs as 
a. belligerant might have required. But, if, 
as in cases within the non-intercourse law, 
there be reasons to suspect the vessel to be 
the property of Americans, and engaged in 
a trade prohibited by. the laws of the United 
States; it would be incumbent on the com- 
mander of such vessel, to free himself from 
those suspicions; and if the officer of the 
American armed vessel, had reasons, appar- 
ently well founded, to warrant the belief, 
that she came within the law% which he was 
bound to execute; I should hold him excus- 
ed. But these reasons ought to be very 
strong, to entitle him to the character of act- 
ing bona fide; a character which ought most 
undoubtedly to protect him against any con- 
sequential damages, provided they are not 
produced by any subsequent misconduct of 
his own, or of those intrusted by him with 
the property. 

These being the principles which ought to 
govern this case, how do they apply to it? 
The Mercator, when met with at sea, was 
found possessed of every necessary docu- 
ment to prove her to be the property of a 
Danish subject, and employed in a lawful 
, commerce,, not only in relation to the Ameri- 
can government, but to the belligerent pow- 
ers. I cannot discern, in the history of this 
transaction, a single circumstance, which 
-ought to have excited a suspicion, that she 
was not, in fact, what she appeared to be. 
The certificate found on board, attested by 
the oaths of respectable men at St, Thomas, 
fully established the fact that Shattuck was 
a subject of his Danish majesty. The bill of 
sale proved the vessel to be Danish, not 
American property. The invoice and bill of 
lading afforded the usual and px-oper evi- 
dence of the voyage she was pursuing, and 
which she was authorized to pursue. These 
facts being established, what was it to this 
government, whether she was sailing to a 
port different from that mentioned in the 
written •Instructions? The circumstance of 
the captain's appearing to be a Frenchman, 
which has been mentioned as sufficient to 
excite suspicion, was of itself calculated to 
dispel it. For, is it likely that an American 
owner, engaged In this trade, would intrust 
his property to a French captain and con- 
signee, in a vessel navigated entirely by for- 
eigners? In short, I cannot imagine a case 



so totally destitute of the means of being 
defended, as the present. Without inquiring 
into the subsequent conduct of the appellee, 
it is sufficient to say, that the taking the 
Mercator out of her way, was an unlawful 
act, and makes Captain Haley answerable 
for all the damages which have accrued. 

This decision was affirmed in the supreme 
court. 3 Cranch [7 U. S.] 4oS. 
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SHATTUCK V. MUTUAL LIFE INS. CO. 

[4 Cliff, 598; 7 Ins. Law J. 937; 7 Reporter, 
171; 19 Alb- Law J. 138.] i 

Circuit Court, D- Massachusetts. May, 1878. 

Insurance — Whex Contract Complete — Place 
OF Contract — Proposals — Agent. 

1. Contracts of insurance are completed when 
the proposals of one party have been accepted 
by the other by some appropriate act signify- 
ing such acceptance. 

2. The place or seat of the contract is the 
place where it is accepted. 

3. If an agent appointed in a state other than 
the one that chartered the insurance company, 
or in which it has its home office, forward the 
papers to that office, and the policy is thereupon 
executed and sent to the applicant, the contract 
is made in the state where the home office is 
situated. 

[Cited in Smith v. Mutual Life Ins. Co, of 
New York, 5 Fed. 583.] 

4. Since acceptance of the proposals is the 
test of completion, it follows that a transmission 
of the policy by mail to the agent, to be by him 
delivered, if the policy conforms to the pro- 
posals, would have the like effect, unless it was 
not to be binding until countersigned by the 
agent. 

5. In this case the contract was complete, be- 
cause the proposals were submitted by the de- 
cedent, were 'accepted by the company at Its 
home office, and the acceptance made Iinown to 
tlie applicant in the accustomed way. 

The following is the substance of the 
agreed statement upon which the case was 
argued; This is an action on a policy of 
insurance, issued by the defendant upon the 
life of the plaintiff's intestate, Noah G. Shat- 
tuck. The plaintiff [Mary W. Shattuck] is 
a citizen of the state of Massachusetts. The 
defendant is a corporation organized under 
the laws of the state of New York, and hav- 
ing its place of business in the city of New 
York, and is engaged in the business of is- 
suing policies of insurance upon the lives of 
persons residing in the various parts of the 
United States. It has agents appointed for 
certain specific purposes. As appears on the 
face of the policy, these agents "are not au- 
thorized to make, alter, or discharge eon- 
tracts or waive forfeitui-es." It also ap- 
pears on the face of the policy that the same 
is issued by the company in consideration, 
among other things, of the payment by the 
assured of the first and each succeeding pre- 

1 Pleported by William Henry Clifford, Esq., 
and here reprinted by permission. 19 Alb. Law 
J. 138, and 7 Keporter, 171, contain only par- 
tial reports.] 
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mium at its office in tlie city of New Yoi'k, 
that the policy is executed at said olBce and 
the loss paj-able thereat. It appears, by the 
receipts for premiums delivered to such of 
the assured as transmit their premiums to 
said office in the city of New Yorlt, that, for 
the convenience of such assured, the compa- 
ny appoints agents who are authorized to re- 
ceive such premiums, but only on tlie pro- 
duction of the company's receipt duly signed 
by the president, vice-president, secretary, 
assistant secretai-y, or cashier thereof. 
These agents are only authorized to receive 
applications from persons desiring insur- 
ance, and forward such applications to the 
office of the coi-poration in New York, where, 
if the application is accepted, a policy is is- 
sued and sent by mail to the agent in the 
state in which the application is made, to 
be there delivered hy said agent to the in- 
sured upon payment by the assured to the 
agent of the first premium. But such appli- 
cations are not forwarded by said agents to 
tlie office of the company in New York until 
the applicants have been examined by phy- 
sicians appointed by the company in the 
state in which the applicants reside, and 
have been recommended by said physicians, 
upon said examination, as suitable subjects 
for insurance in said company. For conven- 
ience of the policy-holders, receipts for all 
subsequent premiums are forwarded from 
New Yorjj to said agent, to be delivered by 
him in his state to the insured upon pay- 
ment of the same. 

The defendant corporation, on November 
22, 1869, at its office in New York, issued a 
policy of insurance on the life of the said 
Noah G. Shattuck, the plaintiff's intestate, 
for one thousand dollars ($1,000). At the 
time said policy was issued said defendant 
corporation was doing business in this com- 
monwealth, in accordance and in compliance 
with the laws of this commonwealth, and 
especially in accordance and in compliance 
with the law of this commonwealth as found 
in Gen. St. Mass. c. 58, §§ 68, 69, in reference 
to foreign insurance companies, viz.: 

Section 68: "Bvei-y foreign insurance com- 
pany, before doing business in this state, 
shall in writing appoint a citizen thereof, 
resident therein, a general agent upon whom 
all lawful processes against the company 
may be served with like effect as if the com- 
pany existed in this state; and said writing 
or power of attorney shall stipulate and 
agree, on the part of the company making 
the same, that any lawful process against 
said company, which is served on said gen- 
eral agent, shall be of the same legal force 
and validity as if served on said company. 
A copy of the writing, duly certified and au- 
thenticated, shall be filed in the office of the 
insurance commissioners, and copies certi- 
fied by them shall be sufficient evidence. 
This agency shall be continued while any li- 
ability remains outstanding against the com- 
pany in tliis state, and tlie power shall not 



be revoked until the same power is given to 
another, and a like copy filed as aforesaid. 
Service upon said agent shall be deemed suf- 
ficient sei"vice upon the principal." 

Section 69: "The general agent shall, be- 
fore any insurance is made by said compa- 
ny, give a bond to the treasurer of the com- 
monwealth, with one or more sureties to be 
approved by him, in the sum of $2,000, with 
condition that he will accept service of all 
lawful processes against the company in the 
manner provided in this chapter. Every 
agent of a foreign insurance company doing 
business in this state shall, before any busi- 
ness is done by him for said company, give 
a bond to the treasurer, with one or more 
sureties to be approved by him, in the sum 
of $1,000, with conditions that he will, on or 
before the loth day of November in eai-h 
year, make a return on oath, to the treas- 
urer, of the amounts insured bj'' him, the 
premiums received, and assessments collect- 
ed during the year ending on the 31st day 
of the October preceding, and at the same 
time pay to the treasurer the taxes provided 
in the following section." 

Said policy was sent by mail to the said de- 
fendant's agent in said commonwealth of 
Massachusetts, and by him delivered to the 
said Noah G. Shattuck, in Massachusetts, up- 
on payment of the required premium to said 
agent. Noah G, Shattuck died Nov. 8, 187G, 
and due notice and proof of his death was 
given by the plaintiff to the defendant. Quar- 
terly premiums, in accordance with the condi- 
tions of the policy, were payable on the 22d 
of February, May, August, and November re- 
spectively in each year. These premiums 
were paid by the assured, and received by 
the defendant, up to and including the pay- 
ment due May 22, 1874, since which date no 
money on account of said premiums has been 
paid by the insured or received by the defend- 
ant. By reason of the non-payment of said 
premiums and in accordance with condition 
number two (2) of said policy, said company 
was "not liable for the payment of the sum 
assured or any part thereof, and this policy" 
ceased and determined unless it was kept in 
force by the provisions of St. Mass. 18G1, c. 
186. It was further provided by said policy, 
that in every case wherein the sjiid policy 
should cease or determine, all tlie premiums 
paid should be forfeited to the company. All 
other conditions in said application and policy 
were complied with by the assured, except 
the payment of the quarterly premiums sub- 
sequent to May 22, 1874. 

If, upon the foregoing facts, the court shall 
hold that St. Mass. 1861, c. 186, applies to 
the contract made between the defendant and 
the insured, and that bj' reason of said stat- 
ute the policy was in full force and effect at 
the death of said Noah G. Shattuck, judg- 
ment is to be entered for the plaintiff, for 
§925.00, being the amount of said policy less 
the unpaid premiums; otherwise judgment 
for the defendant. 
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T- H. Sweetser and G. A. A. Pevey, for 
plaintiff. 

We are to undertake in this argiuneut to 
ascertain wlietlier or not St. Mass. 18C1, e. 
186, applies to tlie contract made between 
tlie defendant and tlie assured. See St. 1872, 
c. 325, § 7, in reference to the same; also, 
St. 1870, C. 349, § 5; St. 1SG7, c. 207, § 5. 
Upon the facts as agreed in this case, it be- 
eome.s material in the first place to ascei-tain 
the place of the conti-act. Add. Cent. (Am, 
Bd.) § 241, note 1, and eases cited; Chit. 
Cent. (10th Ed.) p. 90, note b, and cases 
cited; Story, Cent. (5th Ed.) § 802. When, 
tlierefore, was the contract of iusui-ance in 
question completed? At what place did the 
minds of the parties meet, and the proposals 
offered by either assented to by the other? 
The defendant at New York accepted the ap- 
plication, issued the policy at their office in 
New York, and sent it by mail to the agent 
in Massachusetts, "to be delivered there by 
said agent to the insured upon payment by 
the assured, to the agent, of the first pre- 
mium." May, Ins. § GO. The defendant as- 
sented to the policy provisionally, that is, 
upon payment to the agent of the first pre- 
mium. Before the premium was paid the ap- 
plicant had not assented to the policy, and 
had not complied with the conditions upon 
which the policy was issued. Mutual Life 
Ins. Co. of New York v. Young, 23 Wall. 
[90 U. S.] 85. We will suppose that the agent 
handed the policy to the applicant merely for 
inspection, and the applicant had retained it, 
not paying the premium, and no waiver of 
payment being made. In such a case, can it 
be said that the applicant could lawfully hold 
the policy or have any rights under the same 
whicli he could enforce against the defendant 
company, or could he in such a case be called 
the assured? It appears not. In Markey v. 
Mutual Ben. Life Ins. Co. of New .Tersey, 
103 Mass. 78, the facts show that the policy 
was handed by the agent to the applicant 
merely for inspection, so that tlie applicant 
might determine whether or not to accept the 
policy and pay the premium. The court say: 
"At the most, this (delivery) was a mere 
proffer of the instniment which contained the 
contract; requiring, upon the other side, ac- 
ceptance and payment of the premium to give 
it (i. e. the policy) legal effect and operation 
as a contract. The ijayment of the premium 
and delivery of the policy were dependent 
upon each other. The mere act of manual 
possession, under the circumstances, does not 
vest the legal title in the plaintiff, nor prove 
that it was so delivered." Id. 89. One 
party is not bound by such a proposal until 
the other is bound by the acceptance. Hoyt 
T. Mutual Ben. Life Ins. Co., 98 Mass. 539, 
544. Hence, the place of the deliveiy of the 
policy and the payment of the premium is 
the place of the conti-aet. Bliss, Ins. (2d Ed.) 
p. 613, § 362; Heiman t. Phoenix Mut. Life 
Ins. Co. of Connecticut, 17 Minn. 153 (Gil. 
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127); Schwartz v. Germania Life Ins. Co., 
IS ilinu. 448 (Gil. 404). 

The agreed facts shovr that the agent had 
no power to deliver the policy until the pre- 
mium was paid; and the second condition of 
the policy apprised the agent, as well as the 
ai>plicant, that the contract was not to be 
complete until the premium was paid; and 
that, upon payment, the policy, as evidence of 
the same, should be delivered to the appli- 
cant, who then became the assured. Fauuce 
V. State Mut. Life Ins. Co., 101 Mass. 279; 
Bailey v. Hope Fire Ins. Co., 5G Me. 474; 
Collins V. Insurance Co., 7 Phil. Ch. 201; 
Tayloe v. Merchants' Fire Ins. Co., 9 How. 
[50 U. S.] 402. In that ease the court say 
that the offer was continuous until it reached 
the applicant, and was in due time accepted 
or rejected by him; and that the place of the 
contract was the place of the acceptance. 
Daniels v. Hudson Fire Ins. Co., 12 Cush. 
422; Heebner v. Eagle Ins. Co. of Cincinnati, 
10 Gray, 131; Pomeroy v. ilauhattan Life 
Ins. Co., 40 111. 398. The payment of the 
premium is always regarded as essential to 
the contract of insurance by the companies. 
See, among many other cases, Dodge v. Mu- 
tual Life Ins. Co., U. S. C. Gt. Ky.; a Rogers 
V. Charter Oak Life Ins. Co., 41 Conn. 97; 
Cooper V. Pacific Mut. Life Ins. Co., 7 Nev. 
IIG. In a recent case in Canada, the place 
of the payment of the premium was held the 
place of the contract. . In that case the policy 
was executed in the United States, at the of- 
fice of the company, and sent to the agent in 
Canada for delivery there. It was held that 
the contract was made in Canada, and the 
rights of the parties must be governed by the 
laws of Canada. Meagher v. Aetna Ins. Co., 
20 U. 0. Q. B. 607. "Such contracts (U e., be- 
tween a foreign insurance company and a 
citizen of another state) are not inter-stato 
transactions, though the parties may be dom- 
iciled in different states. The policies do not 
take effect until delivered by the agent in 
Yirginia." Field, J., in Paul v, Virginia, S 
Wall, [75 U. S.] 168. This contract, having 
been made in ilassachusetts, is to be con- 
strued and interpreted, as before stated, by 
the laws of Massachusetts then in existence. 
Blanchard v. Russell, 13 ilass. 16; Paul v. 
Yirginia, 8 Wall. [75 U. S.] IGS. 

Insurance companies stand in just the same 
position, in respect to the statements just 
made, as a natural person. When a foreign 
corporation comes, by its officers, within the 
jurisdiction of another stato. and there en- 
gages in business, it becomes amenable ta 
the laws of the latter state, upon the same 
principle and to the same extent that com- 
panies incorporated by the latter state would 
be. Austin v. New York & E. R. Co., -25 N. 
J. Law, 381; Warren Manuf'g Co. v. Etna 
Ins. Co. [Case No. 17,206]; Columbia Fire 
Ins. Go. V. Kiuyon, 37 N. .T. Law, 35; Mar- 
tine V. International Life Ins. Soc, 53 N. Y. 
339. The consent given this defendant com- 
pany to transact business in Massachusetts 

2 [Um-eported.] 
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may be accompanied by such conditions as 
Massacbusetts may think fit to impose, "and 
these conditions must be deemed valid and 
effectual by other states and by this court, 
provided they are not repugnant to the con- 
stitution or laws of the United States, or in- 
consistent with the miles of public law whi<'h 
secure the Jurisdiction and authority of e:ich 
state from encroachment by all others, or 
that principle of natural justice which for- 
bids condemnation without opportunity for 
defence." Curtis, J., in Lafayette Ins. Co. 
V. French, 18 How. [59 U. S.] 400; Paul v. 
Virginia, S Wall. [75 U. S.] IGS; Bank of 
Augusta v. Earle, 13 Pet [38 U. S.] 589; 
Kennebec Co. v, Augusta Insurance & Bank- 
ing Co., 6 Gray, 208; Ang. & A. Corp. § 273; 
Thorne v. Travellers* Ins. Co. (1875) 80 Pa. 
St. 15. In 18G9, at the date of this conti-act, 
insurance companies were subject to the law 
of 1861 (chapter 186). Every contract made 
by the defendant since said act of 1801 (chap- 
ter 186) went into effect, and prior to "its re- 
peal in 1877, has been made in view of and in 
subordination to the law of 1861 (chapter ISO), 
which has thus been substantially incorporat- 
ed into the contract. Shaw v. Berkshire Life 
Ins. Co., 103 ilass. 254; Pitt v. Same, 100 
Mass. 500; Morris v. Penn Mut. Life Ins. 
Co., 120 Mass. 503; Chamberlain v. N. H. 
Fire Ins. Co., 55 N. H. 249; Emery v. IMscat- 
aqua F. & M. Ins. Co., 52 Me. 322. Hence, 
the obligations of this contract depend upon 
and necessarily refer to Act 1861, c. 186. 
Cooley, Const. Lim. 285; Ogden v. Saunders, 
12 Wheat [25 U. S.] 259; MeCraeken v. Hay- 
ward, 2 How. [43 U. S.] 012. This defend- 
ant company cannot, by its policy, annul the 
obligations of said statute of 1861 (chapter 
186), and said plaintiff's intestate could not 
be bound by terms in said policy contrary to 
its mandates. This "statute does not annul 
this policy, having provisions at variance 
with its requirements. It simply annuls and 
renders void these provisions. It leaves the 
policy, in all other respects, in full force." 
Appleton, C. J., in Emery v. Piseataqua F. & 
M. Ins. Co., 52 Me. 322. Consequently, this 
statute of 1861 applies to this contract, and 
must determine the rights of these parties 
under the same, unless it comes within the 
provisos, before cited in the oi>inion given by 
Curtis, J., in Lafayette Ins. Co. v. French, 
IS How. [59 U. S.] 406. 

It is a well-known maxim of law that for- 
feitures in insurance policies are ahvays 
strictly construed by the courts against the 
companies, and in favor of the assured; and 
that courts will find a waiver on slight evi- 
dence. Young V. Mutual Life Ins. Co. of 
New York (1873) 23 Wall. [90 U. S.] 85, 4 
Bigelow, Cas. 5. And in construing this pol- 
icy, the same rule will no doubt be applied by 
this circuit court in considering the law of 
1861 as applied to this contract. The legisla- 
ture of Massachusetts, in passing said law, 
and the supreme court, in opinions upon the 
same, had in view the same law in refer 



ence to forfeitures. Said supreme court has 
decided that said law of 1861 applies both to 
foreign and domestic companies. Morris v. 
Penn Mut Life Ins. Co., 120 ilass. 503. And 
by the above decision they have passed upon 
the validity of said law, and from compari- 
son of the decisions of the supreme court of 
the United States, iipon laws enacted by 
states in regard to foreign companies doing 
business in a state in which they were not 
incorporated, we fail to see in what way this 
statute of 1861 (chapter 180) is repugnant to 
the rule of law affirmed, as before cited, up- 
on this question. It has been held by the su- 
preme court of the United States that "a 
bankrupt and insolvent law which dischar- 
ged both the debtor and his future acquisi- 
tions of his property was not a law impaii-- 
ing the obligations of conti-aets, so far as re- 
spects debts contracted subsequent to the 
passage of said law." Baldwin v. Hale, 1 
AVall. [68 U. S.] 231; Sturgis v. Crownin- 
shield, 4 Wheat [17 U. S.] 199; Potter's 
Dwar. St. 475, 476. That statute of 1861 
(chapter 186), as far as this contract is con- 
cerned, is still in existence, and the statute 
of 1877 (chapter 61) can have no retroactive 
effect upon the rights and liabilities which 
the parties respectively incurred when they 
entered into this contract in November, 1869. 
Hill V. Duncan, 110 ilass. 238, 240, and cases 
cited; Kelsey v. Kendall, IS Vt. 24, 

D wight Foster and Alfred D. Foster, for 
defendant 

By the express terms of this statute its 
provisions are limited to life-insurance com- 
panies "chartered by tlie authority of this 
commonwealth." The defendant corporation 
was created by the laws of New York and, 
for the purposes of federal jurisdiction, is 
held to be a citizen of that state; in Massa- 
chusetts it is "a foreign insurance com- 
pany,"' liable to be excluded altogether from 
this commonwealth, or to be admitted to do 
Dusiue'ss here upon any conditions the state 
may impose and the company accept Paul v. 
Virginia. 8 Wall. [75 U. S.] 181; Home Ins. 
Co. V. Morse, 20 Wall. [87 U. S.] 445; Doyle 
V. Continental Ins. Co., 94 U. S. 535. Pos- 
sibly the suggestion may be made that the 
present ease is affected bj' St. 1870, c. 349, § 
5, and St. 1872, c. 32o, § 7, as construed in Mor- 
ris V. Penn Mut. Ins. Co., 120 Mass. 503, the 
headnote of which case is, "St 1861, c. 18i>, 
relating to the forfeiture of policies of llfe- 
insui-ance, applies by force of St. 1872, c. 325, 
§ 7, to foreign as well as to domestic insur- 
ance companies." If so, the following an- 
swers, briefly stated, are believed to be suffi- 
cient: The present policy, issued November 
22, 1869, before the passage of either of these 
statutes. The ^Massachusetts non-forfeiture 
law does not apply to policies issued by 
Massachusetts companies prior to its pas- 
sage. Shaw V. Berkshire Ins. Co., 103 Mass. 
254. Neither of the other statut,es referred 
to purports to be retroactive, but each is 
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limited to future coutraets made Tvitliin and 
governed by the laws of tlie state of Massa- 
chusetts. "All corporations, &c., doing busi- 
ness in this state, &c., shall he considered and 
deemed to he life-insurance companies Avith- 
in the meaning of the laws relating to life- 
insurance within this state, and shall not 
make any such insurance, &e., except in ac- 
cordance with, and under the conditions and 
restrictions of, the statutes now or hereafter 
regulating tlie business of- life-insurance." 
St 1S72. 

A statute affecting the rights of parties is 
never allowed a retroactive operation when 
this is not required by express command or 
by neeessaiy and unavoidable implication. 
Murray v. Gibson, 15 How. toO TJ. S.] 42.3; 
Harvey v. Tyler, 2 Wall. [69 U. S.] 347; Sohn 
V. -Watei-son, 17 Wall. [Si U. S.] 59S; King 
V. Tirrell, 2 Graj', 333. If these statutes, or 
any other, expressly undertook to apply the 
provisions of the Massachusetts non-forfei- 
ture law to previously existing contracts of 
life-insurance, they would be obnoxious to the 
constitutional provision which declares that 
no state shall pass any law impairing the ob- 
ligation of contracts. Const. U, S. art 1, 3 
10. Any deviation from the terms of a con- 
tract, by postponing or accelerating the pe- 
riod of performance which it proscribes, 
imposing conditions not expressed in the con- 
tract, or dispensing with those that are, im- 
pairs its obligation. Van Hoffman v. Quin- 
ey, 4 Wall. [71 U. S.] 553; Edwards v. Kear- 
zy [96 U. S. 595] Oct term, 1877. No argu- 
ment is required to show that a statute which 
does away with an express condition for- 
feiting a life-insurance policy for non-pay- 
ment of premiums, and enlarges the liability 
of the company beyond the terms of the con- 
tract, by extending the duration of the policy, 
falls within this definition. Furthermore, the 
policy of insui'ance in the present Instance is 
not a Massachusetts but a New York con- 
tract No legislation of Massachusetts could 
possibly affect its provisions. The policy 
was written, dated, and delivered in New 
York; the premiums and the loss are there 
payable. Seudder v. Union Nat Bank, 91 IT. 
S. 413; New York Life Ins. C!o, v. Davis, 95 
U. S. 425; Ex parte Heidelback [Case No. 
6,322]; Whart. Confl. Laws, § 465; Parken v. 
Itoyal Exeh. In^. Co., S Ot Sess. Cas. (2d S.) 
365; Ruse v. Mutual Ben, Life Ins. Co., 23 N. 
Y. 521; Hyde v. Goodnow, 3 N. Y. 265; Sprat- 
ley V. Mutual Ben. Life Ins. Go. (Ky. Gt. 
App.; 1875) 11 Bush, 443; 4 Bigelow, Cas. 
-S4; Green v. Collins [Case No. 5,755]. 

Other pending suits will require a full dis- 
cussion of the question, what life-insurance 
policies are governed by the laws of Massa- 
chusetts, so that its legislation is incorporated 
into their provisions as a part of the contract 
For the pui-poses of Uie present cause it is 
deemed sufficient to refer to the foregoing, 
which are only a few of the leading author- 
ities, and to observe that the question is be- 
lieved to be one of general commercial juris- 



prudence and not of local law, and that in 
Morris v. Tenn Mut Ins. Co., 120 Mass. 503, 
this question was not alluded to in the opin- 
ion of the learned judge, Avho ijronounced the 
judgment of the coiut, except in the final sen- 
tence of his opinion, which treats it as dis- 
posed of by the agreement of parties. 

CLIFFORD, Circuit Justice. Contracts of 
insurance are completed when the proposals 
of the one party have been accepted by the 
other by some appropriate act signifying such 
an acceptance, and it follows from that rule 
that the i)lace or seat of the contract is the 
place where it was accepted. Consequently 
if an agent apijointed in a state other than 
that which chartered the company, and in 
which the company has its home office, for- 
wards the requisite papei-s to that office, and 
a policy is thereupon executed there, and 
mailed directly to the applicant, the eonti-act 
is a contract made in the state where the 
home office is situated; and since the accept- 
ance of the proposals is the test of comple- 
tion, it follows that a transmission of the pol- 
icy by mail to the agent, to be delivered by 
him to the applicant, if the policy conforms 
in all respects to the proposals, would have 
the like effect, unless by the terms of the 
policy it was not to be binding until it was 
couutersigued by the agent who forwarded 
the proposals. May, Ins. § 66; Hyde v. Good- 
now, 3 N. Y. 266; Huntley v. Merrffi, 32 
Barb. 626; Western v. Genesee Mut Ins. Co., 
12 N. Y. 263. 

Agents are appointed by the defendant cor- 
poration for certain specific pui"poses, but the 
agreed facts show that they are not author- 
ized to niake, alter, or discharge contracts, or 
to waive forfeitures. Policies are issued by 
the company in consideration, among other 
things, of the payment by the assured of the 
first and each succeeding premium, at its 
office in New York, where the policy in this 
case Avas issued, and where the loss, if any, 
is payable. For the convenience of such of 
the assured as ti-ansmit their premiums to 
the home office; the company appoints agents 
who are authorized to receive such premiums, 
but only on the production of the company's 
receipt, duly signed by the pi*esident, vice- 
president secretary, assistant secretary, or 
cashier thereof. These agents are only au- 
thorized to receive applications from persons 
desiring insurance and to forward the same 
to the home office of the corporation, where, 
if the application is accepted, a policy is is- 
sued and sent by mail to the agent in the 
state in wliich the application is made, to 
be there delivered by said agent to the in- 
sured upon payment by the insured, to the 
agent, of the firet premium. Applications of 
tbe kind, however, are not forwarded by the 
agents to the home office of the company until 
the applicants have been examined by physi- 
cians appointed by the company in the state 
in which the applicants reside, and have been 
recommended by said physicians as suitable 
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subjects for insurance in said company. Ke- 
eeipts for all subsequent premiums are, for 
the convenience of the policy-holdei-s, for- 
wartled from the home office to the agent, to 
be delivered by him in his state to the Insur- 
ed, upon payment of the same. 

On the 22d of November, 18G9, the policy 
In this case, on the life of the plaintifiTs In- 
testate, was issued at the home office, in New 
York, by the defendant corporation, in the 
sum of $1,000, a copy of which is annexed to 
the agreed statement. Before that date, the 
company had complied with the requirements 
of the Genexul Statutes of Massachusetts in 
respect to the appointment of an agent in the 
state, upon whom all lawful processes against 
the company might be served. Gen. St. c. 
58, g§ G8, 69. Said policy was sent by mail 
to the agent of the company, and was by him 
delivered to the insured, and the agreed facts 
show that the insured died November 8, 1875, 
and that due notice and proof of his death 
was given by the plaiiitiff to the defendant 
corporation. It is admitted by the counsel 
of the plaintiff, in his argument, that pro- 
posals for insurance were made by the dece- 
dent in due form, and that they were properly 
forwarded by the agent of the company to 
the home office of tlie defendant corporation; 
and that the defendant corporation, at their 
home office, accepted the proposals, and there 
issued the requested policy, aud sent the same 
by mail to the agent who forwarded the pro- 
posals, to be delivered by said agent to the 
insured upon payment by the insured, to the 
agent, of the first premium. Beyond all ques- 
tion the admissions of the plaintiff to that ex- 
tent conform in every particular witli the 
agreed facts, and the plaintiff also admits 
that the contract in such a case is complete 
when the proposals of one party have been 
accepted by the other by some appropriate 
act signifying the acceptance, and that the 
place of tiie acceptance is the place of the 
contract. 

Suppose tliat is so, of which there can be 
no reasonable doubt, the court Is then of the 
opinion that the proposals of the decedent 
were accepted by the defendant corporation, 
at their home office, within the plaintiff's 
own rule of law; that the defendant coxpora- 
tion, in issuing the policy in exact accordance 
with the terms of the proposals, and in send- 
ing it b.v mail to the agent who forwarded 
the proposals of the applicant, to be delivered 
there, Vty said agent, to the insured upon pay- 
ment by the insured to the agent of the first 
premium, did signify the acceptance of the 
proposals by an appropriate act. If not by the 
only act adapted to make known their inten- 
tion to insure the life of the applicant. AVhat 
the i)lalntiff contends is, that before the pre- 
mium was paid, the ni>nlicaut had not as- 
sented to the policy aud that he had not com- 
plied with the conditions upon which the pol- 
icy was Issued; but the agreed facts show 
that the premiums were paid by the insured 
and were received by the defendant corpora- 



tion up to and including May 22, 1874, four 
years and a half from the date of the policy, 
since which time no money was paid on ac- 
count of premiums. Nor can the proposition 
submitted by the plaintiff be sustained, for 
three reasons: (1) Because the proposals were 
submitted by the decedent. (2) Because the 
contract became complete when the proposals 
were accepted by the defendant corporation. 
(3) Because acceptance of the proposals with- 
out variation was made known to the appli- 
cant in the usual and accustomed mode. 

Attempt is made to support the theory of 
the plaintiff by reference to the case of Mutu- 
al Life Ins. Co. v. Young, 23 Wall. [90 U. S.] 
So, in which the opinion was given by Mr. 
Justice Swayne, but it is obvious that the 
case affords no support whatever to the the- 
oiy, for reasons which pervade the whole 
opinion: (1) Because the acceptance was a 
qualified one. (2) Because new terms were 
added to tlie proposals. (3) Because the pro- 
posals contained conditions. (4) Because the 
delivery was conditional. (5) Because the 
policy did not conform to the proposals. 

Much discussion of the other points in the 
case is unnecessary-, as they are the same as 
those decided in the preceding case, to which 
reference is made for the reasons which in- 
duce the court to hold tliat the home office of 
the defendant corporation is the place of the 
contract, and that the JIassachusetts statute 
referred to is not apphcable in such a case. 
Pursuant to the agreed facts the defendants- 
are entitled to judgment. 

Judgment for defendants. 
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Case No. 12,717. 

SHAW et ai. v. The BRIDGEPORT. 

[1 Ben. 65.] i 

District Court, E. D. New York. June, 1866.2 

COLLisiox — At Pier — Fog — Inevitable Accident^ 
— Middle of River. 
1. Where a steamboat was coming down the 
East river round Corlear's Hook, and a thick 
fog shut down upon her, aud not being able 
to anchor, the bottom l)einR bad. and the phico 
dangerous by reason of the ferries, she slowed 
her speed to the lowest point, and proceeded, 
having two lookouts stationed forward, run- 
ning by compass till opposite the Grand St. 
Ferry, whose lights they saw and whose bells 
they lieai'd. and her master then commenced to 
turn her, taking a couree which he thought 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

- [Affirmed by circuit court. Case No. 1,861. 
Decree of the circuit court affirmed by supreme 
court in 14 AYall. (81 U. S.) 116.] 
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would carry her pretty close to the piers below, 
but would clear them, and thoupli at once stop- 
ping and backing when the lookout reported a 
vessel ahead, ran into the vessel which was ly- 
ing alongside of a pier below the Hook, Eeld, 
that this was not a case of inevitable accident. 

2. Prudence, to say nothing of the state law, 
required the master to take such a course as 
woiild bring the steamboat into the middle of 
the river below the Hook, and the collision was 
occasioned by tliat error on his part. 

[This was a libel by George Shaw and 
■others against the steamboat Bridgeport 
(Charles Weeks and Robert Haydoek, claim- 
iints), to recover damages sustained by col- 
lision.] 

D. D. Lord, Esq., for libellants. 

E. H. Owen, Esq., for claimant 

BENEDICT, District Judge. This action 
Is brought by the owners of the ship Mar- 
' ^aret Evans, to recover some fourteen thou- 
sand dollars, being the amount of damages 
sustained by that ship in a collision which 
o occurred in this port on the 4th of Septem- 
ber last. 

There is little or no dispute as to the facts 
of the case, which are these. The JIargaret 
Evans was lying alongside the pier at the 
foot of Corlears street, and wholly inside the 
line of the piers' below the Hook. While 
«o moored, and between three and four 
o'clock in the morning, she was run into by 
the Bridgeport while she was proceeding 
down the river to her pier at Peck Slip, in 
a. thick fog. It appears that when the steam- 
boat passed Blackwell's Island, the fog, 
which had come on during the night, lifted 
so that both shores could be seen; but when 
she arrived off Houston Street ferry, it sud- 
denly shut down upon her so thick that it 
was impossible to see objects at any consid- 
ei-able distance. The speed of the steam- 
boat Avas at once slowed down to the lowest 
point, and she proceeded on her voyage; the 
bottom there being unfit for anchorage and 
the place dangerous, by reason of the fer- 
ries. 

As she proceeded she had one chief mate, 
in addition to a regular look-out, stationed 
forward, and her master was in the wheel- 
house with the wheelsman. Just after she 
passed Grand Street ferry the look-out saw 
and reported a vessel ahead, when the en- 
gine was instantly reversed; but before 
more than one and a half turns back could 
be made, she brought up square upon the 
starboard side of the vessel ahead, which 
proved to be the Margaret Evans, lying 
alongside of the pier as above described. 
The look-outs were competent persons, and 
saw the vessel at the earliest possible mo- 
ment. The engine was in good order, and 
was reversed as soon as possible after the 



ship was reported. The speed was as low 
as she could mn and have steerage way. 
The fog was veiy thick, but the Gi-and 
Street ferrj' light was seen by the mates of 
the steamer as she passed the feriy, and 
after that a light upon the New York shore. 
The Grand Street bells were also ringing. 

These circumstances, the claimants insist, 
make out a ease of inevitable accident. But 
to this view I cannot give my assent. To 
make out a case of inevitable accident it 
must appear that the collision could not 
have been avoided by the exercise of ordi- 
nai-y care, caution and maritime skill. Here 
it appears that the Grand Street lights and 
bells which were 260 feet only from the 
point of the Hook, and some 900 Jfeet from 
the aiargaret Evans, were seen and heard, 
and the position of his vessel was then 
known to the master, as he had seen, by 
compass from opposite Houston Street fer- 
ry, where he was in the middle of the river, 
and my opinion is that those lights and bells 
were sufficient to enable any master, by the 
exercise of ordinai-y maritime skill, to pass 
the Hook in safety and at the proper place. 

Furthermore, the wheelsmen say, that aft- 
er they struck the fog they ran by compass 
till opposite the Grand Street ferry light, 
which they saw; that they commenced to 
turn, and took a course which they supposed 
would carry them pretty close to the piers 
below the Hook, but yet, as they believed, 
far enough out to clear vessels lying at them. 

This was clearly negligence; for prudence, 
to say nothing of the state law, required 
them in such a fog to take a course which 
would bring them in the middle of the river 
below the Hook. To accomplish this it was 
necessary to run some lengths below the 
Grand Street ferry before commencing to 
turn, as the master must have known, in- 
stead of which he hauled in when opposite 
the Grand Street ferry, and took a course 
which he knew was carrying him inside of 
the mtddle of the river, and close to the 
piers. 

Had the effort been made to keep in the 
middle of the river, 1 doubt not but that it 
would have been successful, notwithstand- 
ing the density of the fog. 

The decree must accordingly be for the li- 
bellants, with an order of reference to as- 
certain and report the amount of the dam- 
ages resulting from the collision. 

[This decree was affirmed by the circuit court 
on appeal. Case No. 1,861. An appeal was 
then taken to the supreme court, where the de- 
cree of the circuit court was affirmed. 14 Wall. 
(81 U. S.) 116.] 
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Case No. 12,718. 

SHAW V. COLLYER. 

[4 Blatchf. 370; i 18 How. Pr. 2.38; 42 Himt, 
Mer. Mag. 69.] 

Circuit Court, S. D. New Xork. Oct. 1, 1859. 

TlilAL — ADSflKALTY — ReFEREXCE TO COMMISSIONER. 

On the hoax-ing, on a libel in personam, the dis- 
trict court heard sullicient evidence to show 
that the principal question was as to the amount 
due by the respondent, as owner of a vessel, 
to the libellant. as its master, for wages, and 
then, instead of taking further testimony in 
open court, referred it to a commissioner to take 
proofs as to the nature, extent and value of the 
service, and as to credits for payments; Held, 
that the practice was proper, as not prejudicing 
the riglits'of the lespondent and saving the time 
of the court 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel in personam, filed in the 
district court, to recover -wages due to the 
libellaut [Albert E. Shaw] as master of a 
vessel owned by the respondent [Thomas 
C^oUyer]. The district court, at the heartng 
of the catise, heard sufficient evidence to 
show that the libellant had, as master of the 
vessel, been in the employ of the respond- 
out, and that the principal question was as 
fo the amount due for the service, if any, 
and referred it to a commissioner to take 
proofs a.*; to the nature, extent, and value of 
the seiTico, and as to the payments made, 
or other deductions to be allowed, if any, 
and report tliei-oon. The case was heard, ac- 
cordingly, before the commissioner, and a 
balance was reported in favor of the libel- 
lant, of ?3.'!4.74, which report "was subse- 
quently confirmed by the district court, and 
a decree was entered for that amount against 
the respondent [case unreported], who then 
appealed to this court. 

Welcome R. Beebe, for libellant. 
Dennis McMahou, for respondent. 

XEDSON, Circuit Justice. It is objected, 
that the coui-t erred in referring the cause 
to a commissioner, instead of taking the tes- 
timony in open court; but I cannot per- 
ceive any foundation for this objection. The 
court had ascertained, from the hearing be- 
fore it, that the main questions in contro- 
versy were in respect to the accounts be- 
tween the pai-ties, as master and owner of 
The vessel, and very proper, therefore, to be 
ri^fei'red to and heard by a commissioner. 
1'he rights of the respondent were not preju- 
diced, as the whole case could afterwards be 
presented to the court upon the proofs, and 
exceptions to the commissioner's report; and 
much of the valuable time of the court was 
saved by the reference. Decree affirmed. 

1 [Reported by Hon. Samuel Blatehford, Dis- 
trict .Tudge, and here reprinted by permission.] 



Case No. 13,719. 

SHAW v. GRINNELIi. 

[9 Blatchf. 471.] i 

Circuit Court, S. D. New York. March 11, 
1872. 

CusTOJis Duties— Pees to Collector— Appeal — 
Action to Recovek. 
By the 15th section of the act of June 30, 
1864 (13 Stat, 215J, the decision of a collector 
of customs, as to fees, charges and exactions 
claimed by him in the performance of his offi- 
cial duty, is declared to be final and conclusive, 
unless an appeal is taken to the secretai*y of the 
treasury, and it is provided that no suit shall 
he maintained to recover any such fees, &c., 
alleged to have been erroneously or illegally 
exacted, until the decision on such aopeal is 
had. A vessel from a foreign port, with du- 
tiable goods on board, arrived at New York, and 
was there sold, under a decree on a libel in 
I admiralty, to the plaintiff. The duties on the 
i goods not being paid or secured, the inspectors 
I in charge, under the order of the collector, took 
the goods to the publ' ■ stores, according to the 
provisions of section .- J of the act of March 2, 
1799 (1 Stat. 669), and of the act of March 2, 
1861 (12 Stat. 209). The collector exacted from 
the plaintifiE the fees, charges and expenses con- 
nected with the removal of the goods, as a 
condition of granting to him a clearance for the 
vessel for an outward voyage. The plaintiff 
paid the amount, under protest, but did not ap- 
peal to the secretary of the treasury, and then 
brought this suit to recover back .the amount 
paid: Held, that, although the exaction was 
in fact, not wjarranted by law, the suit could 
not be maintained, because of the failure to ap- 
peal to the secretary of the treasury. 
[Cited in Hedden v. Iselin, 31 Fed. 270.] 

[This was an action by Mark Shaw against 
Moses H. Grinnell, collector of the port of 
New York, to recover duties exacted under 
protest.] 

Robert D. Benedict, for plaintiff. 
Noah Davis, Dist. Atty., for defendant. 

WOODRUFF, Circuit Judge. I am not 
able to withdraw the claim of the plaintiff, 
in this case, from the operation of section 
15 of the act of June 30, 1864 (13 Stat. 215). 
That section provides, that "the decision of 
the resx^eetive collectors of customs, as to 
all fees, charges and exactions of whatever 
character, other than those mentioned in the 
next preceding section, claimed by them, or 
by any of the officers under them, in the per- 
formance of their official duty, shall be final 
and conclusive against all persons interested 
in such fees, charges or exactions, unless 

* * * notice that an appeal will be taken 

* * * to the secretary of the treasury, 
shall be given within ten days, * * * and 
unless such appeal shall actually be taken 
within thirty days. * * * And no suit 
shall be maintained in any court, for the re- 
covery of any such fees, costs and charges 
alleged to have been en-oneously or illegally 
exacted, until the decision of the secretary 
of the treasury shall have been first had on 
such appeal." 

1 [Reported by Hon. Samuel Blatehford, Dis- 
trict Judge, and here reprinted by permission.] 
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About the 1st of April, 18G9, the brig Julia 
Kelly, of PaiTsborough, Nova Scotia, arrived 
at this port, with a cargo of goods, from 
the port of Hamburg. She was here pro- 
ceeded against by libel, in admiralt5% and, on 
or about the 12th of Jlay, was sold by the 
marshal, under the decree of the court. The 
plaintiff became the purchaser, and received 
a bill of sale from the marshal, dated May 
12th, 1869. Meantime, having dutiable goods 
on board, and the duties not being paid or 
secured, on the 5th of May, an order was is- 
sued, by the collector of the port, to the 
United States' inspectors in charge, to take 
the goods to the public stores, in accordance 
with § 56 of the act of Slarch 2, 1799 (1 Stat. 
(iG9), and the act of March 2, 1861, amenda- 
tory thereof (12 Stat 209). After the pur- 
fhase above mentioned, the plaintiff applied 
to the defendant for a clearance of the brig 
for an outward voyage, and such clearance 
was refused, unless the fees of inspectors, 
charges of stevedores, and other expenses of 
removing the goods, were paid. The plain- 
tiff^ protesting against the exaction, paid the 
charges, amounting to §485.95 over and 
above the ordinary fees and charges for a 
clearance, and, without taking any appeal 
to the secretary of the treasury, brought 
this suit. 

The form of the declaration herein is some- 
what equivocal. The summons appears to 
be in assumpsit. The declaration, while it 
sounds in tort, for damages, gives a nar- 
rative of the exaction, and claims the mon- 
ey, alleged to have been illegally exacted, 
as damages, and there is no allegation, nor 
any proof, of any other damages. 

I think it quite clear, that the exaction 
was not warranted by any law relating to 
the clearance of vessels. Certain papers are 
required to be produced, and fees for clear- 
ance paid, but no statute declares that costs 
or charges of unlading the vessel, under the 
order of the collector, shall be paid before 
the vessel shall be cleared; and, the statute 
under which such unlading is done, having 
made provision for those charges, there is 
no implication of intent to charge the vessel 
or its owners therewith. The statute di- 
rects, that, after the goods have remained 
in store for a period specified, they shall be 
sold, the duties, and all charges thereon, 
shall be deducted from the proceeds, and 
the surplus shall be transmitted to the treas- 
ury, for the use of the owner of the goods. 
And this should be so. The act was intend- 
ed not only to secure to the government the 
duties on the goods, but was designed for 
the relief of the vessel and owners, not to 
burthen them. They, being carriers merely, 
had need of some provision of law w^hereby, 
when the owners of the goods, or the con- 
signees, neglected to pay the duties or pro- 
cure permits for the landing and delivery 
thereof, the ship might be discharged of her 
cargo, by delivery to the officers of the cus^ 
toms, and proceed on her future voyage. 



The exaction was, therefore, unwarranted, 
and the plaintiff, if he had taken the req- 
uisite steps, would have been entitled to 
a return of the money which he was requir- 
ed to pay to obtain a clearance. But it is, 
I thuik, impossible to escape the provisions 
of the act of 1864, above cited. If that act 
related solely, as it does very largely, to du- 
ties on goods, it might be possible to con- 
strue the 15th section as limited to exactions 
alreadj'- in that act mentioned. But the 14th 
section covers all such exactions. It in- 
cludes all overcharges of duties on the goods, 
and also all tonnage duties on the vessel, 
and requires protest and appeal before suit; 
and then the 15th section, in the terms above 
cited, includes all fees, charges and exac- 
tions of whatever character, other than those 
mentioned in the 14th section, claimed by the 
collector in the performance of his official 
duty. It is a broad and general provision. 
It reaches all collectors and officers under 
them, and all requirements made by them 
in the performance of official duty. 

It will not obviate this provision to say, 
that, because there is no law to warrant the 
exaction, therefore, this section does not ap- 
ply. It is enacted for the express purpose of 
providing for exactions not warranted by 
law, and to regulate the manner in which 
re-imbursement may be had. Every excess 
of fees, every over-charge of duties, all char- 
ges of duty on goods that should be admitted 
free, are illegal charges. It makes no differ- 
ence that some exactions are more plainly 
illegal than others. There was no occasion 
for a statute regulating a proceeding to re- 
cover back legal charges or exactions. 

The enquiry is— Was it an exaction made 
by the collector in the performance of his 
official dutj-? Undoubtedly it was. It was 
his official duty to grant a clearance of the 
vessel on the production of proper papers 
and the payment of legal charges and fees. 
As collector, acting officially on the question 
whether the plaintiff was entitled to a clear- 
ance, he decided that the charges for the 
previous unlading must be first paid. The 
subject matter was within his jurisdiction. 
However great his mistake or error, it was 
his official act. Herein the case is distin- 
guished from the illustrations suggested by 
the counsel for the plaintiff, where a col- 
lector is assumed to have casually obtained 
the manual possession of the property of 
another, and refuses to give up such posses- 
sion without the payment of money, the col- 
lector not having possession or control of the 
propertj' by virtue of his office, and having 
no official duty to perform in respect thereto. 

In respect to the form of the action, sev- 
eral observations are pertinent: 1st. This is 
not an action on the case for fraud. There 
is no allegation of fraud or wilful misfea- 
sance. There is no pretence that the collector 
acted otherwise in this matter than under a 
mistake in regard to the charges which could 
properly be required as a condition of grant- 
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iiig the clearance. 2cl. If this be not re- 
.1,'arded as, in substance, an action to recover 
back the moneys illegally exacted, there is 
no evidence of any other damages. It does 
not appear that the plaintiff sustained any 
damage, except that he paid so much mon- 
ey, and there is no proof of any other. iJd. 
A plaintiff who has paid duties, charges or 
other exactions, cannot avoid the statute by 
claiming to recover back the money in an 
action sounding in tort No suit can be sus- 
tained, in which the exaction shall be the 
ground, and the amount paid is made the 
measure of the recovery, without a compli- 
ance with the statute. 

Although it is eminently just that these 
moneys should be refunded, I am nol able 
to refuse to the defendant the benefit of the 
statute referred to. If the defendant paid 
over the money to the treasury of the Unit- 
ed States, it is not only just, so far as it ap- 
pears by any proofs before the court, that 
the money should be refunded by the gov- 
ernment, but a failure to refund seems to 
me eminently unjust. Apparently, the gov- 
ernment holds the goods themselves. It had 
full right and power to collect this money 
from the goods. It is not easy to see why 
that was not done; and, if the goods were 
sold and the proceeds are in the treasury, 
the governmeut now holds the money as 
twice paid. IIow. in that state of things, 
can the plaintiff obtain re-imbursemeut of 
what it was wholly unnecessary for the pro- 
tection of the governmeut, and wholly un- 
just, to require him to payV There is to 
this manifestly unjust result the diy legal 
answer— he should have appealed to the sec- 
retary of the treasury, and, failing to do so, 
he can maintain no suit. As I am cousti-ain- 
ed to say that this answer is sufticient in 
law, I must direct judgment fdr the defend- 
ant. 



Case No. 12,7S0. 

SHAW v. HART. 

[1 Spr. .-567.] 1 

District Court. D. Mas.sachiisetts. .July, 1859. 

ClIAUTEK P.VltTr— GUAIl.VNTT OP DePTII OF "VVaTER 

— Fri.r, FjtEiGiiT — Loss op Raft. 

1. Wlioro, by a eharter-oarty made in Boston, 
a vessel was to go up a river in North Caro- 
hua, and take a cargo of lumber and convey it 
to Boston, for $1000, with a guarantv that 
there should be eight feet of water at the place 
of loading, which would enable the vessel to 
take ou board a full cargo; and the water 
there was of that depth, but the cargo could not 
be convoyed to the sea. because the water be- 
Io^v was only seven feet deep: Held, that, by 
the guaranty, the carrier was entitled to eight 
feet of w.xter, not only at the place of loading, 
but HI the river below, if that depth was neces- 
sary. 

2. If the master took on board all that the 
vessel could carry down the river, and was pre- 
vented from takinjc more, by the default oE the 



1 [Reported by F. E. Parker. Esq.. assisted bv 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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charterer in not keeping his guaranty, he was 
entitled to recover the ?1000, notwithstanding 
less than a full cargo was transported and de- 
livered. 

3. The mastei' attempted, for the benefit of 
the charterer, and by his assent, through an 
agent, to tow a -aft down the river to a place 
where it might be taken on board, to make up a 
full cargo, and, on the way. the raft was broken 
and lost by the violence of the waves, hvld, 
thjit neither the master, nor his owners, were 
resoonsible therefor. 

This was a libel for freight upon a charter- 
party, lu December, 1S.j8. the libellant char- 
tered the schooner B. F. Reeves, oE which 
j he was master, to the respondent, for a voy- 
I age from North river. North Cai-olina, to 
; Wood's Hole and Boston, with a cargo of ten 
j hundred and thu-teen cedar spars, for buoys, 
I to be landed in part at Wood's Hole, and the 
remainder in Boston, for the round sum of 
$1000, to be paid at said Wood's Hole and 
Boston, in proportion to the amount of cargo 
to l)e landed at these places respectively. Tlie 
vessel was lying at Boston, when the charter 
was made. It was stipulated, on the part of 
the respondent, that the cargo should be de- 
livered and received within reach of the ves- 
sel's tackles, and that there should be eight 
feet of watei- at the place of loading. It was 
also provided in the charter that, on arrival 
at "Thoroughface Island," the libellant should 
report himself to Heman Hinds. To reach 
Thoroughface Island, it was necessary to pass 
Hatteras Inlet, and thence to proceed about 
seventy miles, through a sound, to the mouth 
of the North river, thence, across a bar and 
up the river, about twenty-four miles. At 
Hatteras Inlet, and over the bai-, and in fact 
for most of the distjince up the river, the 
water did not exceed seven feet in depth. 
On arriving at Thoroughface Island, the mas- 
ter reported himself to said Hinds, who there- 
upon proceeded to deliver to him the cargo. 
The vessel, while receiving her cargo, lay at 
a place in the river, near Thoroughface* Is- 
land, called "The Gap,", where the water was 
about tAventy feet deep. When the vessel 
had taken in about two-thirds of the spars, 
she was loaded to the depth of seven feet, and 
both the master and Hinds agreed that it 
would be useless to take in more, as, in the 
ordinary state of the water, the vessel could 
not get down the river, or over the bar or 
through Hatteras Inlet, drawing more than 
seven feet of ^ater. The remainder of the 
logs were then made into a i-aft, to be taken 
in tow, and to be taken on deck after the ves- 
sel shoiUd have passed the inlet. The master 
signed bills of lading in the usual form, ex- 
cepting that they stated the fact that seventy- 
nine spars were in a i-aft, to be taken on 
board at Hatteras Inlet. Hinds took one part 
of the bill of lading, and forwarded it to 
Hart, to enable him to procure insurance. 
The vessel, with the raft in tow, passed safe- 
ly down the river, but in crossing the bar, 
and after getting into the sound, she encoun- 
tered "a shoi-t chopping sea," the mft was 
broken up, and all but about ten of the raEt- 
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•ed spars were lost, before reaeliing Hatteras 
Inlet. The residue of the spars were deliver- 
ed to the respondent, at the places stated in 
the charter. It appeared that Hinds had been 
hired by the respondent, to superintend the 
<;utting and getting out of the spars, and that 
he was to share the profits, if there should 
be any, from their sale, but "was not to be 
subject to any loss. There was no other 
person, at the place, authorized to act for the 
respondent in shipping the spars. The libel- 
lant claimed that the guaranty of eight feet 
of water at the place of loading, must be con- 
strued as a guaranty of that depth both at 
the place of loading, and thence to tlie sea; 
that his failure to take on board the whole 
cargo, and carry it to its destination, was 
-caused by the failure of the respondent in the 
performance of this guai-anty; that he might 
well have proceeded on this voyage, when he 
had taken on board as many spars as he 
could safely carry over the bar, and upon 
their due delivery would have earned full 
freight; that the raft had been made at the 
request and under the direction of Hinds, 
who, -it was insisted, was the agent of tlio 
respondent, in the hope of saving him from 
loss, and that he ought not to be put in a 
worse condition, for making this attempt, 
than he would otherwise have been. The re- 
spondent denied that Hinds was his agent 
for any purpose, but to deliver the cargo to 
the master, or that Hinds had advised or su- 
perintended the making of the raft, or that it 
was properly made. He contended that the 
guarautj', as to the depth of water at the 
place of loading, was performed, and that the 
master was bound either to iise lighters to 
bring the cargo down, or to wait for a strong 
north-east wind, during the prevalence of 
which there would be eight feet of water over 
the bar. That the contract was entire, and 
the libellant having failed fully to perform 
it by bringing all the spars, was not entitled 
to any part of the freight; or, if he was en- 
titled to any part, it was only in proportion 
to the cargo delivered, from which must be 
•deducted the value of the spars lost. The 
■evidence as to the extent of Hinds' agency, 
as to who advised and superintended the 
making of the i-aft, and whether or not it 
was properly made, was very conflicting. 

John C. Dodge, for libellant. 
F. 0. Loring, for respondent. 

SPRAGUB, Disti-ict Judge. The respond- 
ent insists that the contract was eutircj- and 
that no part of the freight is earned, imless 
there was a full performance. This cannot 
be maintained, if full performance was pre- 
vented by the default of the respondent him- 
?;elf. This brings us to the inquiiy, whether 
the respondent has performed his guaranty, 
ns to the depth of water, according to its true 
intent and purpose. 

It appears that this small river, in Noith 
Carolina, was little known in commerce, be- 



ing rarely resorted to; that the libellant had 
never been there, and took this guaranty, 
because of his ignorance of the depth of 
water. He knew that he was to go some dis- 
tance up the river, to a place of loading, and 
stipulated that there should be eight feet of 
water at that place, which would have en- 
abled him to take on board a full cargo. 1 
cannot doubt that he believed that, if the 
water was sufficient for that purpose, at the 
point farthest up the river, it would be deep 
enough below, and the respondent must have 
believed that his guamnty was so under- 
stood; for why should the master have re- 
quired a guaranty that there should be suffi- 
cient water to take his cargo on board, if, 
when on board, it could not reach the sea, 
but must be in part, at least, unladen, and 
put into lighters or i-afts, conveyed a consid- 
erable distance, and then reladen. It is true, 
that the guaranty was kept according to the 
letter; there were eight feet of water at the 
place of loading, and even more, for there 
seems to have been a hole just at that place, 
twenty feet in depth, while below, the water 
was not more than seven feet deep. But the 
guarantj' was not kept according to its real 
intent and object. The master, then, was 
not bound to do more than to take on board, 
at the place of loading, as much of the tim- 
ber as could be conveyed to the sea; and if he 
had done so, and delivered it to the respond- 
ent, at "Wood's Hole, and Boston, he would 
have been entitled to his whole freight. But 
he consented, for the benefit of the respond- 
ent, to do more, and attempted to tow the 
raft down the river, for the purpose of taking 
it on board at Hatteras Inlet, and it was lost, 
by the violence of the winds and waves, in 
the attempt. 

I do not think that either he or his owners 
are responsible for this loss. Hinds was the 
sole agent of the respondent; the extent of his 
agency is, indeed, in controversy, but the evi- 
dence shows that he was employed to procure 
the timber, convey it to the river and to the 
vessel, for the purpose of being laden on 
board of her. There was no limitation of his 
aTithority, as to the place to which he was to 
convey the timber, for the purpose of having 
it taken on board of the vessel. If, there- 
fore, when it was found that it could not be 
carried down the river by the vessel, Hinds 
had, without the aid of the master, rafted 
this lumber to a place where it could be taken 
on boax'd, and thence ti-ansported, it would 
have been within the scope of his agency; 
and it was no less- so, if he caused the master 
of the vessel to do it in his stead. It was 
done wholly for the benefit of the respondent. 

I am satisfied that the raft was properly 
made, under the superintendence of Hinds, 
and that the master made every reasonable 
exertion for its preservation. 

Decree for the $1000 stipulated in the char- 
ter-party and costs. 



SHAW (HART v.). See Case Xo. 6,155. 



SHAW (Case No. 12,721) 



[21 Fed. Gas. page 11943 



SHAW (HIXDMAN v.). See Case No. 0,514. 
SHAAV (KING T.). See Case No. 7,S03. 



Case Wo. IS, 721. 

SHAW V. The LETHE. 

[Bee, 424.] 1 

Admiralty Court, Pennsylvania. 1781. 

Seamen — Wages — Surgeon — Decrease in Risk. 

A surgeon ships at Philadelphia, in time of 
war, for Bourdeaux and back again. While the 
ship is at Bourdeaux, peace takes place. The 
ship returns to Philadelphia, which terminates 
the voyage. The surgeon's wages shall not be 
lessened on account of the decrease of the risk 
on the home^vard voyage. 

[Cited in Gurney v. Crockett, Case No. 5,874; 
Waring v. Clarke, 5 How. (46 U. S.) 480.] 

In admiralty. 

HOPKIXSON, J. Thomas Shaw, the libel- 
lant. entered ou board the ship Lethe, as 
surgeon, and contracted to sen'e in that ca- 
pacity from Philadelphia to Bourdeaux, and 
back again, for the wages of £lo per month. 
It TV'as then war, and so continued till the 
vessel arriyed at Bourdeaux: whilst she was 
there in port, peace took place. The libel- 
lant continued on board, and returned with 
the vessel to Philadelphia, and now de- 
mands the stipulated -wages of £15 per 
month, notwithstanding the peace. Much 
has been said respecting the entirety of con- 
tracts on the one hand, and the divisibility 
of contracts, particularly those of insurance 
and mercantile agreements, on the other. 

It has been urged for the libellant, that the 
voyage to Bourdeaux and back again, must 
be considered as one entire voyage; and that 
if this vessel had been insured, or char- 
tered, there could have been no apportion- 
ment of the premium or hire on account of 
the peace. Against this doctrine, the case 
of Stevenson v. Snow, 3 Burrows, 1237, has 
been cited, and fully considered. The ease 
was— a ship was insured for a certain pre- 
mium, to sail from London to Halifax; the 
insured warranting that she should sail with 
convoy from Portsmouth. She arrived at 
Portsmouth, but the convoy was gone. 
Whereupon a return of premium was de- 
manded, deducting only the customary in- 
surance from London to Portsmouth. The 
entirety of contracts was here urged against 
the insurers, but over-ruled by the whole 
court, who considered the contract as divisi- 
ble, and having reference to two distinct 
voyages, viz. from London to Portsmouth, 
and from thence to Halifax; and determined 
that as the risk of the second voyage had 
never been begim, the premium for that had 
never inured. This case appeared at first 
view to apply closely to the present; but, 
on a nearer inspection, I find that the war- 
ranty to sail with convoy was the ground of 



1 [Reported by Eon. Thomas Bee, District 
■Judge.] 



T that decision. It was that alone which ren- 
dered the voyage divisible, because it was 
of the essence of the contract. Had the 
ship sailed without, and been lost, the insur- 
ers would not have been answei-able. Had 
she been insured from London to Halifax,, 
without any condition annexed, and had 
stopped on her way at Portsmouth, and pvo- 
ceeded no further, the voyage would not, I 
apprehend, have been deemed divisible on 
that account, nor the premium apportioned; 
so that the warranty to sail with convoy 
was the foundation of the contract, Avhicli 
failing, the conti-act failed, so far as the 
same had respect thereto. The voyage from 
i London to Portsmouth seems to be no more 
I than a necessaiy passage to the place where 
j the substantial part of the contract was to 
I take effect; where the premium was to be 
j earned by the commencement of the risk 
I imder the condition specified. But I find 
I nothing parallel with this in the articles of 
I the ship Lethe: no contingency mentioned; 
I but only a simple contract for a voyage to 
Bourdeaux and back again, in consideration 
of certain services to be performed ou the 
one part, and certain wages to be paid on 
the other. If there is any similaritj- in the- 
two cases it consists in this: that, as in the- 
one, the sailing with convoy was the gi'ound 
of the quantum of the premium; so in the 
other, the war was the ground of the quan- 
tum of wages. In the case referred to, the- 
contingency was fully recognized in the con- 
tract: the ship was warranted to sail with 
convoy, but no contingencies are i)rovided 
for in the Lethe's articles. If the insured 
vessel had sailed with the convoy, tliougli 
but for one day, and returned, it cannot be 
supposed that any part of the Dromimn 
would have been restored. That the mere- 
arrival of a vessel at a port or ports cannot 
be construed as a division of the voyage de- 
lineated by the articles, is manifest from a 
current of law and practice; so it was de- 
termined in the ease of Bermon v. AYood- 
bridge, Doug. 781, and numberless chartei-- 
parties, insui-ances. and articles for mariners' 
wages have reference to circuitous voyages. 
Nor was it understood, that a fortuitous in- 
crease or diminution of the risk, or any al- 
teration of circumstances between one port 
of destination and another, would affect the 
contract, unless provided for by the terms 
of the agreement. But it hath been strong- 
ly urged, that the high wages promised, and 
the nature of the service to be performed,. 
; have reference to war only; and that as 
I peace took place whilst the vesssel was safe 
; in port, the voyage, from the manifest ob- 
ject of the contract, became divisible: and 
j that it would be vei-y hard to bind the mas- 
j ter or ownei-s to the most severe construc- 
tion of the articles, and make them pay for 
services, which, from an unforeseen change- 
of affaii-s, were rendered impracticable. 

Although there is an equitable force in 
this argument, yet, under the circumstances 
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of the case, there seems to have boeu au 
obvious duty on the part of the master to 
have entitled him to an equitable relief from 
the binding force of the articles. He should 
have proposed to pay o£E the crew at Bour- 
deaux, and tendered a new contract on 
peace establishment, protesting against the 
former articles. Nor is this a mere cere- 
mony, but what substantial justice seems to 
require. The mariners, under the articles, 
could not leave the ship without incurring 
a penalty. If then they are detained on 
board without any explanation, notwith- 
standing the great change of circumstances, 
they had sufficient reason to conclude, that 
they were continued in the service upon the 
terms of the subsisting conti-act: and this 
reasoning will well apply if the case be re- 
versed. Suppose the mariner had engaged 
in time of peace, and war had broke out dur- 
ing the voyage, and he had made no declara- 
tion that he was dissatisfied with the terms 
of his contract, or expected war wages in 
consideration of the risk he was to run, I 
believe there are few masters of vessels who 
would not urge his silence as an acquies- 
cence in the continuation of the contract, 
and bind him down to the terms of the orig- 
inal conti-act It is so natural to expect 
some declaiution of the will of conti-actlng 
parties, when circumstances out of the reach 
of either have occurred, which totally alters 
the principles upon which the contract was 
formed, that an omission of such declaration 
can have no other interpretation,, biit that 
of wilful neglect or deep design, neither of 
which is the law disposed to countenance. 
.Hence, probably, arose the custom of pro- 
tests, in cases of wreck, illegal capture, fire, 
and other unforeseen and unavoidable acci- 
dents. 

' One other argument hath been urged for 
the respondents, viz. that freight is the 
mother of wages; inferring, that as this ves- 
sel received only peace freight from Bour- 
deaux to Philadelphia, no more than peace 
wages ought to be allowed for that part of 
the voyage. It does not appear in testimo- 
,ny what freight this vessel received: but if 
it did, I see no force in the ai-gumont. 
There is, in fact, no connexion between 
freight and the quantum, of wages; nor are 
the mariners ever privy to the terms on 
which a cai-go hath been shipped. It is only 
a law of policy which arbitiurily makes the 
payment (not the rate per month) of the 
wages to depend on the safe conduct of the 
cargo, in order to induce the mariners to 
exert themselves in case of wreck, to save 
as much as possible, knowing, that if the 
whole be lost, they must lose the whole of 
their wages. If the freight is thus called 
the mother, the service performed may well 
be deemed the father, of the mariner's 
wages, that being the real and legal consid- 
eration. There is no doubt but the mariner 
shall have his wages, in cases where no 
freight at all is received; as in vessels sail- 
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ing with ballast only, which often happens. 
The truth is, the mariner's lien is on the 
ship, and not on the cargo. Nor was it ever 
known, that freight could be attached in 
the merchant's hands to answer for mar- 
iner's wages, but the ship is liable under all 
circumstances. 

I have not noticed the ship's going to Ten- 
eriffe from Bourdeaux before she came to 
Philadelphia, as this circumstance, if it has 
any operation at all, must be against the 
master, who ought not to benefit by his own 
deviation from the ailicles. 

After mature consideration, I cannot find 
sufficient reason to give a difEerent decision 
now, from what was lately given In the case 
of jM'CuUoch V. The Lethe [Case No. S,73SJ. 
The continuation of the libellant on board,. 
after it was ^known that peace had taken 
place, without any declai-ation of the mas- 
ter, that he expected the terms of the con- 
tract should be changed, is too strong a cir- 
cumstance to be got over. But, as I think 
it a hard case, I would recommend an ap- 
peal; that the law and arguments may be 
again considered by another court. 

Judgment— That the libellant receive 
■wages agreeably to the conti-aet; and that 
he pay one half, and the respondent the oth- 
er half of the costs of suit. 

An appeal — and the court of appeals con- 
firmed the above sentence; and gave the ap- 
pellee costs of suit, and interest on his wages, 
from the date of the decree in the admiralty. 
[Case not reported.] 
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SHAW V. MITCHELL. 

[2 Ware (Dav. 216) 220; i 5 Law Re?. 453.] 

District Court, D. Maine. Oct. Term, 1843. 

HusBASD ASD Wife — Right op HusBAXn to 

Wife's Chosks ix Actiox — Possession — 

Equity— Bankuuftot— Settlement. 

1. A husband has only a qualified interest in 
choses in action belonging to the wife. He has, 
at common law, the right to make it absolute by 
reducing them to possession. 

2. But if he is obliged to seek the aid of a 
court of equity for the purpose of obtaining pos- 
session, it will be given only upon the condition 
that a suitable settlement out of the property 
be made for the benefit of the wife. 

3. Where property descended to the wife of 
a bankruot before a decree of bankruptcy, and 
at that time he had not reduced it into posses- 
sion, it was held that the wife was, in equity, 
entitled to au allowance out of the property, 
for her support, against the assignee of the 
banki-upt. 

This was a petition by Jane Shaw, wife of 
Alpheus Shaw, who was decreed a bankrupt 
March 2, 1842, praying that certain notes, 
which had descended to her from her father. 
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and whieli were included in tbe sclie.dule 
of the Ijaukrupt's property annexed to liis 
petition and delivered to his assignee [Na- 
thaniel ilitehell], may be re-delivered to the 
administrator of her father's estate, in order 
that the same may he administered by him 
and distributed to her as her distributive 
portion of her father's estate. [The petition 
was filed by Mrs. Shaw's next friend, S. 
.T. Smith.] The following are the material 
facts: llr. Doughty, the father of ilrs. 
Shaw, died Sept. 4, 183S, leaving four chil- 
dren, and certain notes, secured by mort- 
gage, which was all the property that de- 
scended, ilr. Shaw was regularly appoint- 
ed administrator Dee. 4, 1838. The notes 
in question came into his hands as adminis- 
trator, and so remained, nothing having been 
paid upon them, until the decree of bank- 
ruptcy and the appointment of an assignee. 
They were included in the schedule of his 
property and delivered to his assignee. No 
distribution has been made of the estate by 
the administrator, and no account has been 
settled at the probate court, but the notes 
still remain due and unpaid. Mr. Shaw has 
also filed a petition, that tlie assignee may 
be ordered to relinquish the notes and re- 
store them to him in his quality of admin- 
istrator, to be administered and distributed 
according to law, and for the payment of 
the debts of the deceased, if necessary for 
that purpose. Notice of the petition was ac- 
Ivuowledged by the assignee, and the case 
is submitted to the court on the facts stated 
in the petitions, which are not controverted. 

"WARE. District Judge. This case has 
been submitted on the facts disclosed in the 
petitions of Mrs. Shaw and the bankrupt, 
which are admitted to be true, for the pur- 
pose of having the rights of the assignee 
and the petitioner determined by the court. 

By the common law. marriage amounts to 
an absolute gift to the husband of all the 
personal goods and chattels of the wife, of 
which she is in possession, at the time of 
tlie marriage, in her own right, and also of 
all that may accrue to her during the mar- 
riage. ^^'ith respect to such of the wife's 
personal property as is not in possession, 
as debts due to her by contract, or money 
coming to her by inheritance, these do not 
pass to the husband as an absolute gift. 2 
Story, Eq. Jur. § 1402. Such choses in ac- 
tion are a qualified gift. He has a right to 
sue for and recover them, but they do not 
become absolutely his until he has reduced 
them into his possession. And the same 
principle applies, whether they belong to her 
at the time of marriage, or accrue to her 
during coverture, A legacy, or a distributive 
sliare of an inheritance, accnies to her, it is 
true, for the benefit of her husband, but these 
do not become at once incorporated into the 
general mass of his property without distinc- 
tion. They bear an ear-mark, if such an 
expression may be allowed, by which they 



are discriminated from his other property; 
and if he dies without reducing them into 
his possession, they do not go to his ad- 
ministrator, but survive to the wife, and she 
is entitled to them against the personal rep- 
resentative of the husband. And the choses 
in action of the wife, as debts due to her, or 
stock standing in her name, are not reduced 
into the husband's possession so as to ex- 
clude the Avife's title by survivorship, mei-e- 
ly by the notes or certificates, that is, the 
evidences of property coming into his hands. 
Wildman v. Wildman, 9 Ves. 174. Tlie debts 
due to the wife are not reduced to the legal 
possession of the husband until the money 
is paid, or, having the present power to re- 
duce them into possession, he has assigned 
them for a valuable consideration. Purdew 
V. .Tackson, 1 Russ. ."5(5; Ilonner v. ilorton, 
3 Russ. Go. A judgment in the lifetime of 
the husband, it seems, is not sufficient, at 
least unless the suit was in the name of the 
husband alone. 2 Story, Eq. Jur. § 1405; 2 
Kent, Comm. 137. If he dies in the lifetime 
of the wife before this is done, her choses 
in action will survive to her and not go to his 
personal representative. But althougli the 
husband has only a qualified interest in his 
wife's choses in action, lie has always the 
power of making that absolute by a reduc- 
tion of them into his actual possession; nor 
does the common law furnish the wife any 
means of preventing the husband from so re- 
ducing them into his possession as wholly to 
extinguish her separate interest. But courts 
of equity have long been in the habit of in- 
terposing to protect the interest of the wife. 
Whenever the husband is obliged to seek th<; 
aid of a court of equity to obtain possession 
of the wife's property, the court will give 
its aid only on the condition, that the hus- 
band settle part of the property on the wife, 
to be held for her benefit, independent of the 
husband and his creditors. This right of 
the wife to a reasonable provision oiit of her 
own property, for the suppoi-t of herself and 
her children, is called the wife's equity. The 
general principle, on which the eoiu't inter- 
poses in her favor, is said to be, that lie who 
seeks equity shall do equity; and tlie pres- 
ent disposition of courts seems to be rather 
to enlarge than curtail the beneficial opera- 
tion of the rule in favor of married women. 
This is the established rule in all cases 
where the husband himself, or his genei*al 
assignee, for the payment of debts, or under 
insolvent laws, or in bankruptcy, is obliged 
to have recourse to a court of equity to ob- 
tain possession of the wife's personal prop- 
erty. Ordinarily, it is said, that courts of 
equity will not interfere to control the hus- 
band when using the common remedies of 
the law to obtain the possession of such prop- 
erty. But it is admitted that this rule is 
subject to some exceptions. Where a legacy 
to a wife is sued for in the ecclesiastical 
courts, it is settled that an injunction will 
be alloAA'ed to enforce the equity of the wife. 
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2 Story, Eq. Jur. § 1403. And for tlie same 
reason it lias been said, that a suit at law, 
for a legacy, or a distributive share of an 
inheritance which has descended to a mar- 
ried woman, ought to be restrained, because 
such rights of action are of an equitable 
nature and of equitable cognizance. 2 Kent, 
Comm. (4th Ed.) 140; Haviland v. Bloom, 
G Johns. Oh. 178. Indeed, upon the ground 
on which courts of equity interfere at all, 
that is, that it is equitable that the wife 
should have a support secured to her out of 
her own property and placed beyond the 
reach of the husband and his creditors, it is 
not easy to perceive what just ^nd reasona- 
ble distinction can be made between her legal 
and equitable rights of action. And it has 
been suggested by high authority that no 
such distinction ought to be allowed, but that 
the court ougkt, on the principles of justice, 
to restiuin the husband from availing him- 
self of any means at law, or in equity, from 
possessing himself of his wife's propei-ty in 
action, except on the condition of making a 
competent provision for her. 2 Kent, Comm. 
139; StoiT, Eq. Jur. § 1403, note. 

From this view of the law, it appears to 
me that the wife would be entitled to her 
equity out of this property against her hus- 
band. It is pi:opei-ty which has descended 
to her by inheritance. It has never by the 
husband been reduced to possession, but was, 
at the time of the bankruptcy, in the hands 
of the administrator of the estate of her de- 
ceased father. It makes no difference that 
the husband, in this ease, was the adminis- 
trator. For he holds this property, not in 
his personal, but in his representative char- 
acter, and, like every other administi-ator, 
is bound to account for it to those who are 
legally or equitably entitled to it. The ease 
has occurred in which the wife's equity at- 
taches in aU its strength, the husband hav- 
ing, by bankruptcy, been deprived of the 
means of supporting his wife and her chil- 
dren. It is property, as observed by Chan- 
cellor Kent, of an equitable nature and oi 
equitable jurisdiction. If the husband had 
died after the bankruptcy, it is clearly set- 
tled that the wife would have been entitled 
to the whole fund by survivorship. Pierce 
v. Thornely, 2 Sim. 16T. The case appears 
to me to fall within the genei-al principles 
on which this jurisdiction is exercised by 
courts of equity. And as this court, sitting 
in bauki'uptey, has all the powers of a court 
of general equity jurisdiction, it has the au- 
thority to allow the claim of the petitioner. 
If it would be allowed against the husband, 
it will be equally against his assignee. An 
assignment by operation of law in bankrupt- 
cy, passes the property in the same plight 
and condition as it was possessed by the 
bankrupt himself, and subject to all the equi- 
ties that afEected it in his hands. 2 Story, 
Eq. Jur. § 1411; Mitford v. Mitford, 9 Ves. 
100. What proportion of the property ought 
to be allowed to the wife, is a proper sub- 
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ject of inquiry before a master, and a ref- 
erence to a master will be made for that pur- 
pose. 
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Case No. 13,723. 

SHAW et al. v. SCOTTISH GOilMEROIAI* 
INS. CO. 

[2 Hask. 246.] i 

Circuit Court, D. Maine. Sept., 1878. 

IXSOBANOE — FjRE — Loss — BXAMIXATION OF AS- 
SURED— PrOOP OF Loss— Fraud— 
Settisg Aside Verdict. 

1. The examination of an assured who claims 
loss by fire under an insurance policy, stipulat- 
ing that he "shall, if required, submit to an ex- 
araiuatiou under oath by any person appomted 
bv the company, and subscribe thereto when re- 
duced to writing," should be written by a dis- 
interested magistrate, and not by the agent of 
the company. 

2. Such examination, taken at a late hour of 
night, when the assured is unwell, and written 
by the agent of the company, carries with it a 
suspicion that it may not fairly state the whole 
truth. 

3. A verdict will be set aside, when the jury 
appears to have been influenced by passion, or 
prejudice, or unwittingly to have fallen into a 
plain mistake; but it will not be set aside he- 
cause it does not accord with the views of the^ 
court. 

4. Falsehood and fraud by an assured in his 
proof of loss required by a poHcy of fire in- 
surance, containing the usual provision that 
such fraud shall invalidate the policy, bar his 
suit upon the policy, and when proved upon the 
trial, require the court to set aside any verdict 
in favor of the assured. 

Assumpsit [by E. M. Shaw and others, as- 
signees, against the Scottish Commercial In- 
surance Company] upon a policy of insurance 
against fire brought by the assignee in baiik- 
ruptey of Joseph F. Clements. The cause- 
was tried upon the general issue, and a ver- 
dict was rendered for the plaintiffs. The de- 
fendant moved for a new trial because the^ 
verdict was against law and evidence. 

George F. Holmes and Almon A. Strout,. 
for plaintiff. 

Orville D. and .Tosoph Baker, for defendant. 

FOX, District Judge. By their policy, is- 
sued by their agent, I. W. Clapp of Augusta, 
tlie defendant insured Clements in the sum 
of ?4500 on his stock of dry and fancy goods 
contained in the store in Bunker block, North 
Anson, for the term of one year from June 5, 
1876. 

On the 19th of June, 1876, a fire oecmi-ed 
which consumed nearly the entire stock; and 
this action was commenced February 27, 
1877, upon said policy, Clements having filed 

1 [Reported by Thomas Hawes Haskell, Esq.,. 
and here reprinted by permission.] 
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liis petition in bankruptcy October SOtli. The 
jury having: rendered a verdict in fai'or of 
the plaintiffs for tlie full amount insured, the 
defendant now moves for a new trial. 

At the trial it was contended by the de- 
fendant that the property was wilfully de- 
sti'oyed by^ Clements; and much testimony 
was produced at the hearing by both parties 
bearing upon this point of the defense. The 
jury having by their verdict declared that 
tlie evidence did not satisfy them that Clem- 
ents was guilty of this crime, it is sufficient, 
for the purpose of this investigation, to say 
that the court concurs with the jury in their 
so finding, and that in the opinion of the court 
there was not sufficient evidence to authorize 
tlie jury to render their verdict for tlie de- 
fendant upon this branch of the ease. Sus- 
picious circumstances were established which 
fully authorized an investigation; but they 
were not so conclusive as to justify the jurj' 
in saj'ing that the property was wilfully de- 
stroyed by the insured. 

Another gx-ound o£ defense was, that the in- 
sured, in his proof of loss, had been guilty of 
fraud and wilful falsehood with the intent to 
deceive the company; and that by one of the 
provisions found in the policy, "all fraud, or 
attempt at fraud, by false swearing or other- 
wise, shall cause a forfeiture of all claim on 
this company under this policy." By the 
eighth condition in the poMcy, it was stipu- 
lated that "'the assured shall render a par- 
ticular account of the loss, signed and sworn 
to by him, and if required, submit to an ex- 
amination under oath by any pei-son appoint- 
ed by the company, and subscribe thereto 
when reduced to writing; shall produce his 
hooks of account and other vouchers, and 
shall also produce certified copies of all bills 
and invoices, the originals of which have 
been lost." 

The insured furnished, August seventeenth, 
a statement in detail of the property destroy- 
ed, estimated at $G.")10, and, on September 
thirteenth, a written disclo.sture was made by 
Clements at the request of one Winterton, a 
special agent of the defendant. This exami- 
nation or disclosure was quite irregular, and 
was not taken in the presence of a magis- 
trate; but, as I fear, was conducted by Win- 
terton, not so much in the cause of justice to 
discern the real facts, as to entrap the party 
into such statements as might prove bene- j 
ficial to his employers. j 

An examination of this nature should take I 
place at reasonable hours, in the presence of i 
a magistrate, by whom the questions and an- j 
swers should be reduced to writing in the ! 
presence of the parties, and not in the small 
hours of the night, when the party is unwell, 
and when both questions and answers are 
written by the agent of the company. Such 
examinations are always to be received with 
suspicion as to their truthfulness; and a 
coiu't of justice will always be inclined to re- 
pose much less reliance in their correctness, 
when thus conducted, than they would when 
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I completed in the presence of an intelligent, 
: disinterested magistrate. 

In this examination of Clements, the court 
does not feel that entire confidence can be re- 
posed as a full and truthful record of all the 
statements made by Clements at the time, 
and will not therefore rely upon it in decid- 
ing upon the rights of the parties, except so 
far as it is corroborated by other testimony. 
All the presumptions are in favor of the ver- 
dict; and courts are quite reluctant to inter- 
fere and ordei- a new trial, because the ver- 
dict is against the weight of evidence. It is 
by no means sufficient to justify the court in 
so doing, tbat the verdict was not in accord- 
ance with the judgment of the court at the 
trial; but it must, according to the well es- 
tablished rules in this court, appear that in 
coming to the result, the jury were influenced 
by passion, or prejudice, or unwittingly fell 
into a plain mistake. Wilkinson v. Greelv 
[Case No. 17,071], 

In the present instance, the court is appre- 
hensive that the jury were thus prejudiced 
by a different ground of defense presented 
by the defendant. It claimed that the in- 
sured deliberately set fire to and destroyed 
his store and contents. In the opinion of the 
court, this matter was unduly urged upon the 
jury, as there were at most, only circumstan- 
ces of suspicion, without evidence to estab- 
lish the guilt of Clements. By endeavoring 
to thus convince the jury on such slight evi- 
dence. It may well be, the sympathy of the 
jury was excited in Clements' behalf; and 
finding nothing to justify this branch of the 
defendant's cause, a prejudice was thereby 
excited against the defendant in the minds 
of the jury, and they were led not to regard 
the testimony upon the other branch of the 
case and give it that consideration to which 
it was most clearly entitled. It can not be 
denied, that, by both counsel and court, their 
minds were distinctly drawn to its considera- 
tion; but it is perfectly apparent that it must 
have been utterly disregarded. 

In repeated instances, amounting to more 
than a score, were the amounts claimed by 
Clements in his proof of loss demonstrated, 
by his own evidence, to be false, any one of 
which, if the jury had allowed it its legal 
effect, must have compelled the jury to find 
their verdict for the company; but all of 
them were overlooked, and damages were as- 
sessed by the jury nearly double in amount 
of the fair cash value of the property de- 
stroyed, as the court is now inclined to be- 
heve, after a somewhat extended examina- 
tion of the documentary evidence. 

A verdict ought to be, as the name implies, 
the very enunciation of truth; but it is not 
always so. It is frequently bottomed upon a 
superficial and partial examination of the 
testimony, and announces a result directly re- 
pugnant to the evidence as a whole. It is 
then a verdict against the evidence, and calls 
for the intei-position of the court. To permit 
it to remain would be to sanction injustice, 
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and to deny tlie court tlie power to correct tlio 
flagrant abuses of the jury, would be to briug 
the administration of justice into contempt, 
and render tlie boasted trial by jury a great 
public evil. 

In the opinion of the court, the verdict in 
the present case was largely in excess of the 
value of the property insm-ed, which was de- 
stroyed; and the insured is shown to have 
been guilty of fraud in attempting to estab- 
lish his loss, which, by the terms of the pol- 
icy, should defeat any recovery. It is, there- 
fore, the imperative duty of the court to order 
a new trial, tliat the case may be siibniitted 
to another jury for their examination. Mo- 
tion sustained. New ti-ial granted. 
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Case No. 1S,7S4. 

SHA.W T. SHAW et al. 

[4 Cranch, C. C. 715.] i 

Circuit Court, District of Columbia. March 
Term. 1836. 

Descent and Distributiox — Terjis of Sale of 
Real Estate — Dblinqdekt Porchasek — Com- 
missioners — Courts — Poweu TO GitAXT Re- 
lief IX Equitt. 

1. This court, when sitting in a case of parti- 
tion of intestate real estate, under the Maryland 
law of descents (Laws 1786, c. 45), sits as a 
county court of common law, exercising a sum- 
mary jurisdiction given by the statute, and has 
no authority to grant relief as a court of equity. 

2. In making sale of the real estate of an in- 
testate, where it will not admit of a specific di- 
vision among the lieirs, according to Act Md. 
1786, c. 45, § 8, the commissioners may annex 
to the terms of sale a condition that, if the pur- 
chaser shall fail to comoly with the terms of 
sale within a certain number of days, the prop- 
erty shall be resold at his risk; and it is not 
necessary that the first sale should have been 
ratified by the court, in order to charge the 
first purchaser with the loss upon the resale. 

3. If the husband of one of the lieirs is a"de- 
linquent purchaser, and liable for the loss upon 
the resale, his wife's share of the estate can- 
not be charged with the loss; but if one of the 
heii-s becomes a purchaser, and fails to comply 
with the terms of the sale, his share of the pur- 
chase money may be applied to make good the 
loss, although he may, after his default, have 
assigned his share of the estate, or of the pur- 
chase money, to a stranger. The assignee must 
take it cum onere. 

4. The commissioners appointed, under the act 
of descents, to sell the real estate of an intes- 
tate, are liable to be made defendants to a bill 
in equity, and mav be compelled to answer 
and account for the money which they have re- 
ceived. 

Bill in equity by a feme covert [Alary 
Eleanor Shaw], by her next friend [Joseph 
X. Fearson], to have the proceeds of the sale 
of her share of the intestate real estate of 
her deceased father vested in a trustee for 
her sole and separate use, and to charge the 
loss, which occurred upon the resale, to the 



1 [Reported by Hon. WiUiam Cranch, Chief 
Judge.] 



first purchasers, one of whom was a coheir 
with the plaintiff, and the other the husband 
of another coheir, and to make their shares 
of the purchase money liable for such loss. 
The bill states that the complainant's father, 
James Gannon, in 1829, died intestate, seized 
of certain real estate in Washington, leaving 
four children his heirs at law, namely, Mi- 
chael Gannon, ilargaret Drury, wife of Plum- 
er J. Drury, Bartholomew Gannon, a minor, 
and the complainant, Mary Eleanor Shaw, 
wife of the defendant, William P. Shaw. That 
upon a petition for a division of the estate, 
according to the Alaryland act of descents 
(Laws 1786, c. 45, § 8), the commissioners re- 
ported that it was not susceptible of division, 
without loss, &c., and on the 7th of June, 
1S32, it was ordered by this court that the 
commissioners should sell the estate upon 
certain terms of credit, and take bonds, &c., 
payable to each representative according to 
their respective shares, and that they should 
bring the money and bonds into court. That 
it was so sold, at public auction, on the 24th 
of November, 1832, on those terms, and with 
this further condition and notice; that the 
commissioners reserve to themselves the 
right, in case any purchaser should fail to 
comply with the terms of sale in five days, to 
resell the property, sold to him, at public 
auctioii, on reasonable terms, and after rea- 
sonable notice, and to charge and hold the 
former purchaser responsible for all loss, 
costs, and charges in consequence of such 
failure and resale. That the defendant, P. 
J. Drury, one of the representatives of the 
said James Gannon in right of his wife, was 
the purchaser of certain lots, part of the said 
real estate for $4,400; and that the defend- 
ant, Michael Gannon, one of the heirs, pur- 
chased another part of the estate, at the same 
sale, for $2,000. That the whole amount of 
sales w-as $6,538, to one fourth of which the 
complainant is entitled, after paying costs, 
&c. That Drury and Gannon neglected and 
failed to complj' with the terms of the sale. 
That the property which they purchased was 
afterwards, on the 26th of August, 1833, ad- 
vertised again for sale at their risk, and re- 
sold on the 21st of September, 1833, at a loss, 
to Drury, of $1,430; and at a loss, to Gannon, 
of $545. That the complainant, since her fa- 
ther's death, intermarried with the defendant, 
William P. Shaw, who has become insolvent; 
and if the purchase-money gets into his 
hands, it will go to his creditors; she there- 
fore pi-ays that it may be secured to her sep- 
arate use; and that the loss upon the resale 
may be made good out of the shares of Gan- 
non, and of Di-ury in right of his wife; and 
that the commissioners may be enjoined from 
paying over to Gannon and Drury, their 
shares of the purchase-money and bonds. 
William P. Shaw, the husband of the com- 
plainant, answered and admitted all the facts 
charged, and offered himself ready to submit 
to any decree the court might think proper 
to make. The bill was, by consent, amended, 
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by C'bargiug an assignment of ilicliael Gan- 
non's t5bare to James Gettys, one of tbe com- 
missioners, who demurred to the bill. Drury 
and wife, also, demurred as to so much of 
tbe bill a.s sought to cliarge Drury with tbe 
loss on tbe i-esaie of tbe property ijurcliased 
by bim, and to deduct that loss from Mrs. 
Drury's share of the purchase-money; and 
they assign for cause of demurrer, that the 
purchase was at a sale by the commissioners, 
under and by virtue of an order or decree of 
this court on an original suit by petition in 
behalf of tbe heirs of .Tames Gannon, yet 
pending in this court, and that the supposed 
sale to Drury is void, because it has not been 
reported to and ratified by the court in that 
cause; and that all questions relating to that 
supposed purchase belong to this court in 
that cause only, and not in the present cause; 
and because the complainant has not shown 
any title to such relief. And as to so much 
of the bill as seeks to secure the comi)lain- 
aut's share to her separate use, the same de- 
fendants demurred, because that question be- 
longs to tbe said petition-cause, and not to this 
cause. And as to so much of the bill as 
seeks to charge Michael Gannon's sliare for 
the loss upon the resale of the property pur- 
chased by him, the same defendants (Drui-y 
and wife) plead, that before this suit was 
brought he assigned his share to James 
(Jettys in trust for certain purposes in which 
these defendants are interested. As to tlie 
residue of the bill, they answered and admit- 
ted that James Gannon died seized, and in- 
testate; that his four children named in the 
bill are his heirs at law; that a petition was 
filed by them in this court for a division of 
the real estate, which is still iieuding; that 
the complainant has, since the death of her 
father, intermarried with the defendant, Wil- 
liam P. Shaw, who is insolvent; but they 
claim to be his creditors, and, as such, pro- 
test that bis share ought not to be liable for 
the loss on the .resale, &e. ilichael Gannon 
had not ansAvered. The commissioners de- 
murred to so much of the bill as seeks re- 
lief against them. 

The cause now came on to be beard upon 
the demurrers and plea, and was argued by 
C. Cox, in support of tbe same, and by Mr. 
Marbury, on the other side. 

C. Cox, in support of tlie demurrer, on the 
ground of the pendency of the other suit, for 
the division of tbe property, cited Brown v. 
Wallace, 4 Gill & J. 479, 494, 49(;, 509; Diggs 
V. Walcott, 4 Craneh [S U. S.] 179; McKim 
V. Voorhies, 7 Craucb [11 U. S.] 279; Elliott 
v. Peirsol, 1 Tet. [26 U. S.] 340; Richardson 
v. Jones, 3 Gill & J. t(«, ISC; liutler v. State, 
5 Gill & J. 111. To show that the sale was 
not valid because not ratified by the court, be 
referred to tbe Act of Maryland, 1797, c. 114, 
§ G; JIassey v. Massey, 4 Har. & J. 144; An- 
derson V. Foulke, 2 Har. & G, 354; Richard- 
son v. Jones. 3 Giil & J. 1G3. To show that 
the wife's interest Avas not altered hy the 
sale, he cited State v. Krebs. G Har. & J, 31, 



and Leadenbam v. Xicholson, 1 Har. & G. 
277, 278. 

Mr. Marbury, contra, cited Kenny v. Udall, 
5 Johns. Ch, 464; Haviland v. Bloom, 6 .Tobns. 
Oh. 178; and to show that the commissioners 
had power to annex the condition of resale at 
the risic of the first purchaser, he referred to 
Sugd. Vend. 

Mr. Cox, in reply, referred again to Rich- 
ardson V. Jones, 3 Gill & J. 1G3, ISG. 

CRANCH, Chief Judge, after stating the 
case, delivered the opinion of the court 
(THRUSTON, Circuit Judge, absent), as fol- 
lows: 

1. The first ground of demurrer suggested 
by these defendants is, that there is a suit, 
depending on the common-law side of this 
court, in which the complainant may have 
tbe relief Avhich she seeks here. But this, 1 
apprehend, is a mistake. The court, in that 
cause, sits as a county court of common law, 
e.Morcisiug a summary jurisdiction given by 
a statute which gives no power to grant the 
relief sought by this bill, and which this 
court can only give when sitting as a court 
of e(iuity. 

2. The second ground of demurrer is, that 
as the sale was not ratified, it was iucboate, 
and, therefore, Drury and Gannon Avere not 
liable for the loss. But where, according to 
the terms of the sale, the purchaser agrees to 
be liable for the loss if he should fail to com- 
ply with the terms of the sale according to 
the contract, and he does so fail, and there- 
by prevents the i-atiftcation of the sale, he 
becomes liable without ratification. 

3. The thu'd ground of demurrer is. that the 
condition for resale, in case of non-compli- 
ance with the terms of sale, is void because 
the court bad not prescribed any such condi- 
tion; and the commissioners could not add 
any thing to tbe order of the court. But by 
Act 17.S(>. c. 45, § 8, tbe sale is to be made 
under tbe direction of the commissioners; 
and by Act 1797, e. 114, § G, ii is to be made 
agreeably to tbe order of the court. If the 
terms prescribed bj- the commissioners are 
not inconsistent wuth the order of the court, 
they are valid, and form part of the contract 
of sale. The condition of resale at the risk 
of the first purchaser, was not inconsistent 
with the order of the court in that case, and, 
therefore. A\"as not -void. 

4. The foiu'th ground of demin-rer is, that 
Mrs. Drury's share cannot be prejudiced by 
the act or neglect of her husband. This de- 
murrer is to that part of the bill Avhicb seeks 
to X'euder her share liable for the loss occa- 
sioned by her husband's not complying with 
the terms of sale. It seems to me that the q 
same equity which will protect the com- 
plainant's share from tbe debts of her hus- 
band, should protect Mrs. Drury's from the 
consequences of the acts or negligence of 
hers. I think, therefore, that the demurrer 
must be sustained as to so much of tbe bill 

as seeks to charge the share of Mrs. Drury. 
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5. The plea that Michael Gannon assigned 
his share to James Gettys before the com- 
mencement of this suit, is no answer to the 
complainant's equity. The assignee must 
talce it cum onere. The assignment was 
made after Gannon's default, by which the 
complainant's equity accrued. I think the 
plea should be overruled. 

6. The demurrer of the commissioners is 
only to so much of the bill as seeks relief 
against them. The bill seeks no relief against 
them, except an injunction to stay the money 
and bonds in their hands until the further 
order of the court. But they have the funds 
and must account for them. This demurrer, 
therefore, must be overruled, and they should 
answer to the amount of money and bonds in 
their hands, in case the court should order the 
money to be invested in securities for the 
benefit of the maxTied women, 

I think the demurx'er, to so much of the bill 
as seeks to have tlie complainant's share set 
apai*t and laid out in productive securities 
for her separate use, must be overruled. 

MORSBLL, Circuit Judge, concurred. 

The cause was afterwards set for final 
hearing, and the court decreed according to 
the above opinion. 
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SHAW V. THOMPSON et aL 

[Ole. 144.] 1 

District Court, S. D. New York. June, 1845. 

« 
(Jhabter Party — Coxsionee — Pkesu.mptiox op 
Knotvledoe — Fkeight Money — 
Nonujt Pactom— Costs. 

1. A consignee of a charterer, and dealing 
with him in that character, must be presumed to 
know the contents of the charter-party. 

[Cited in Hatch v. Tucker, 12 R. I. 303.3 

2. He cannot deal with the charterer as owner 
for the voyage, when by the cliarter-party the 
entire possession and control of the vessel re- 
mains with the master and owner. 

3. If the consignee, in such case, credits the 
freight on the consignment to him, on debts 
owing him by the oharterer, he will not there- 
by acquit himself of liability to the master 
therefor. 

4. The payment to the charterer will be on 
the responsibility of the charterer, and not" on 
that of the vessel or her owner. 

5. The master, notwithstanding any interfer- 
ence or direction of the charterer, has a right 
to retain the goods until his lien shall be satis- 
fied, and he may sue the consignees after de- 
livery to them of the goods, and recover the 

1 [Reported by Edward R. Olcott, Esq.] 
21FED.CAS.— 76 



j freight, at least to the amount doe on the char- 
ter-party. 

6. Where the consignee has notice that freight 
must be paid to the master and not to the char- 
tere'r, it imposes the like obligation upon him 
as if so reserved in the bill of lading. 

7. A consignee has no right to appropriate 
moneys due for freight to satisfy advances made 
by him to the charterer, although the bill of lad- 
ing directs the freight to be paid to the con- 
signee. But a direction to the consignee by the 
master, to pay a sum out of the freights to the 
charterer, will be equivalent to payment to 
the master. 

8. An agreement by the master to pay a debt 
of the charterer to the consignee, without any 
consideration, is a nudum pactum, and void. 

9. A receipt; alleged to be given through mis- 
take, may be explained by parol evidence, 

10. A libellant who demands an entire sum, 
when part of it has been paid according to his 
directions, and compels the respondent to de- 
fend, impairs his equity to costs in a court of 
admiralty. 

11. A respondent who contests the entire de- 
mand of a libellant, when a portion of it is just- 
ly claimed, although he defeats the suit in the 
main matters in contestation, loses his equity to 
costs. 

12. Admiralty courts, in adjudging costs in 
their discretion, regard the essential merits and 
equities of the parties rather than the result of 
the litigation. 

[Cited in brief in Lubker v. The A. H, Quinby, 
{ Case No. 8,586,] 

13. They may withhold costs from both par- 
ties when neither proposes to do what is sub- 
stantially just between them without litigation. 

[Cited in The Sarah Harris, Case No, 12,346,1 

This action was instituted in personam 
against the respondents, to recover the sum 
of three hundred and fifty dollars, claimed to 
be due for freight on a cargo shipped at St. 
Jago de Cuba, and consigned and delivered 
to them. The respondents [Jonathan Thomp- 
son and othei-s] deny all liabilityor indebted- 
ness to the libellant [Charles H, Shaw] there- 
for, and aver that they have paid the whole 
amount of freight to the charterer of the ves- 
sel, with the assent of the libellant. The 
libellant being master and part owner of the 
schooner North Star, chartered her to Stearns, 
for a voyage to St. Jago de Cuba, from New- 
York and back, at §300 per month, the char- 
terer to pay domestic and foreign port char- 
ges. The vessel performed the voyage out 
and returned to the port of New- York, March 
7, 1845, with goods consigned to the respond- 
ents, for which $350 freight was payable. 
The bill of lading contained the singular 
statement that the §350 freight was "payable 
to Messrs. Thompson & Adams," who were 
the consignees, and are the respondents in 
this action. On the arrival of the vessel, 
notice was given to the respondents that the 
freight must be paid the master or owner, 
and the goods were delivered them under that 
notice. The charterer (Stearns) was insol- 
vent, and it was proved he was then indebt- 
ed on the charter-paity more than the amount 
of the freight payable on that shipment. 
There was due the respondents from the char- 
terer, for advances made him upon the out- 
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M'tiid voyajje, $91 90, over the amount of 
freight received bj' them thereon; and they 
claimed that the return freight was to be ap- 
plied in extinguishment of that balance, •and 
refused to pay on the present bill of lading 
more than $238 10. which they proffei'ed to 
the master, or the cliarterei", whichever of 
them should consent to receive it. After 
much altercation it was agreed that the 8258.- 
10 should be paid to the charterer, and that 
the libellant would look to him for that 
amount of the freight. The defendants there- 
upon paid the charterer $258 10, in presence 
of the libellant, and with his direct assent, 
and took the charterer's receipt In full on the 
account current between the respondents and 
him. The same day the charterer paid the 
master $251 40, and took from him a receipt 
in full "for all demands to this date, (March 
15,) on account of schooner North Star, char- 
tered from the port of New- York to the port 
of St. Jago de Cuba, and back to New-York." 
The bills of lading being retained by the libel- 
lant, he subsequently demanded of the re- 
spondents $350, the whole return freight, and 
payment being refused, this action was 
brought for its recovery. The libellant in- 
sisted that the §251 40 paid him by the char- 
terer was received in satisfaction of an out- 
standing demand against him on the charter- 
party, subsisting before the delivery of this 
freight to the respondents, and that the 
freight money now demanded was left for 
him to collect from the respondents; and 
that if his assent to the settlement between 
the respondents and the charterer is proved, 
and binds him, it can only afCeet him to the 
amount actually paid at that time, $2oS 10, 
and that he is entitled to recover the balance, 
$91 90, in the hands of the respondents. It 
was also urged that the testimony showed 
the master was illiterate, and incompetent to 
comprehend the transaction, and commit him- 
self and his owner in the arrangement be- 
tween the respondents and the charterer. 

S. B. Noble, for libellant. 

G. Spring, Jr., for respondents. 

BETTS, District Judge. Although the 
transaction between the respondents and 
charterer was so conducted as to conclude 
the libellant, by his assent, that the $258 10 , 
actually paid the charterer, should be ac- { 
counted so much paid the master towards 
the freight, yet it is palpably un jiist that the 
earnings of the vessel should be thus di- 
verted to the satisfaction of debts due by 
the charterer to the respondents, for which 
the master or the vessel were in no way re- 
sponsible. But the libellant cannot allege 
his own incapacity to do the business of the 
vessel, and he must be deemed, on the proofs, 
to have adopted the payment actually made 
in his presence, and with his consent, to 
Stearns, as made to himself. 

The respondents must be presumed to 
know the terms of the charter-party, and 



that they could not deal with the charterer 
as owner of the vessel for the voyage, her 
entire possession and control being reserved 
to the master and owners, (3 Kent, Comm. 
219, 220,) and, therefore, their advances to 
the charterer on the outward voyage must 
be I'egarded made on his personal responsi- 
bility," and not on any right to sequester or 
reserve the freights which might come into 
their hands on her retui'u, for advances on 
the credit of the freight. Whatever stipula- 
tions may have been made between the re- 
spondents and the charterer for the appro- 
priation of the return freights, the right of 
the master to collect them from the con- 
signees after delivery to them of the goods, 
at least to the amount due on the charter- 
party, cannot be questioned, (Palmer v. 
Gracie [Case No. 10,692]; Ruggles v. Buck- 
nor [Id. 12,115]; The Volunteer [Id. 16,- 
991]; Certain Logs of Maiogany [Id. 2,559]; 
[ilarcordier y. Chesapeake Ins. Co.] S 
Granch [12 U. S.] 39; Gracie v. Palmer, 8 
Wheat. [21 U. S.] 605; 3 Kent, Comm., 3d. 
Ed.. 138, 219, 220,) and the EngKsh rule un- 
questionably coincides with the American 
to that extent, (Abb. Shipp. 286, 287, 288; 
Smith, Merc. Law, 1S7). This right he might 
waive, as he could his lien on the goods, by 
express agreement with the charterer or con- 
signees, on adequate consideration, other- 
wise no arrangements between consignees 
and a charterer, not authorized by the char- 
ter-pai'tj', will be of avail against the right 
of the ship to freight. The delivery of the 
goods to the consignees, and their accept- 
ance of them under the bill of lading, raised 
an assumpsit against them to pay freight 
according to the stipulation of the bill of 
lading. Abb. Shipp. 177, 178; 3 Kent, Comm. 
138. And this implied obligation becomes 
equivalent to a positive one, when the goods 
are received, as in this instance, with notice 
that the freight must be paid the master, 
and not to tlie charterer. The goods for 
which freight is now claimed were laden on 
board at St. Jago de Cuba, under the char- 
ter-party, and it must accordingly be as- 
sumed that the special provisions in the bill 
of lading were inserted by the charterer or 
his agent, for his benefit. The goods were 
to be delivered to the respondents or their 
assigns, he or they paying freight therefor, 
$350 for the whole, payable to said Messrs. 
Thompson & Adams, (the respondents.) The 
testimony shows that there was a balance 
of account due the respondents from the 
charterer for advances, proceeds of cai'go, &c., 
on the outward voyage; and it was prob- 
ably with intent to secure that balance that 
the charterer required the freight, whoever 
should be chargeable for it, should be placed 
in the hands of the respondents. This he 
had incontestablj" a light to do, provided he 
fulfilled his engagement in the charter-party; 
but the law would not permit him to regu- 
late the collection of freights on the return 
of the vessel, so as to bai' the master the 
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recovery .of it from the consignees, if not 
paid by the charterer. The respondents un- 
derstood their liabilities, for the evidence is 
full that they avowed their readiness to pay 
the freight to the master or chai-terer, as it 
might he agreed between the two, and set 
up no claim to retain the freight in their 
own right. They pressed the satisfaction of 
the balance standing on their account cur- 
rent against the charterer, and declined pay- 
ing over the freight till that was secured, 
but such appropriation was not claimed on 
the footing that the freight was subject to 
their disposition, but that it was money of 
the charterer in their hands, out of which 
they were entitled to retain the balance due 
them. It is clear they had no legal right to 
apply the money in that manner, there being 
no surplus belonging to the charterer. The 
whole sum was insufficient to meet the de- 
mands of the owners under the terms of 
the charter-paa-ty, to whom it primarily be- 
longed. Abb. Shipp. 247. So far as the li- 
bellant consented to the payment of the 
freight to the charterer, such payment would 
be equivalent to one made to himself, and 
will acquit the respondents from any after 
accountability to him for it The respond- 
ents' insist the libellant agreed they should 
account with the charterer for the whole 
freight, knowing it was to go in extinguish- 
ment of his debt to them, and explicitly sanc- 
tioned such appropriation when made, and 
expressed himself satisfied to look to the 
charterer for his pay. 

The testimony of Thompson, brother of 
one of the respondents, who was present at 
the time the money was paid by them to the 
charterer, is relied upon as definite and con- 
clusive upon this point. He says his atten- 
tion was called to the conversation between 
the parties. He heard. his brother say he 
would pay the money to either, if the other 
consented to it, and told them they must set- 
tle between themselves whom he should pay. 
The libellant said, "You can pay Jlr. 
Stearns," (the charterer.) The respondent 
asked, "Will you both, then, be satisfied if 
I pay Mr. Steams this money?" The libel- 
lant replied in the affirmative. The respond- 
ent then asked, "Will you have any claims 
against me?" The libellant answered, "iS'o." 
The respondent further said, "You will look 
to Stearns for your pay;" to which the libel- 
lant assented. The following receipt was 
then drawn by the respondent, subscribed 
by Stearns, and was in the hands of the li- 
bellant: "Reed., New- York, 15th iMareh, lSi5, 
from Messrs. Thompson & Adams, two hun- 
dred and fifty-eight lo/ioo dollars in full, 
for balance due me as per acct. current 
of 12th instant, which is hereby acknowl- 
edged as correct." A receipt was drawn at 
the same time for the libellant to sign, but 
he declined executing it, because he said 
that would be giving two receipts for one 
payment. The witness did not notice wheth- 
er the payment was in money or by a check. 
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but thinks he observed the check-book of the 
respondents on the table. His brother re- 
quested him to witness the declaration of 
the- libellant. Todd, a clerk of Stearns, 
proved the account current, and that the li- 
bellant had seen it. It charged Stearns 
$286 78, and credited him ?544 88, including 
in the credit the §350 freight. He testified 
that repeated conversations were held be- 
tween the libellant, Stearns and Parrington, 
(who obtained the charter,) about the settle- 
ment. The libellant claimed §(>S0 as due 
him on the charter-party, and he knew the 
respondents would not pay the freight until 
he and Stearns had settled together. It was 
agreed that Stearns should receive the mon- 
ey from the respondents, "and after the ?251 
*^/ioo w-as paid by Stearns to the libellant, 
the charter-party was cancelled by his re- 
ceipt in full. The witness testified that he 
understood the arrangement between the li- 
bellant and Stearns to be, that Stearns 
should take the money, and that the libel- 
lant should assent to it in presence of the 
respondents, and afterwards should sue the 
respondents and recover the whole- ?350 
from them. The witness qualified this 
statement afterwards by saying, he was not 
sure but that arrangement was made be- 
tween Stearns and Parrington alone; but 
he accepted it as understood by all those 
present that such course was to be pursued. 
Parrington testified that he acted only as a 
friend in endeavoring to bring about a set- 
tlement, and securing the master's rights; 
that the master was not a man of ordinary 
capacity for business. The witness was not 
present when the respondents paid the mon- 
ey, but was when Stearns paid libellant in 
part. The libellant insisted he was to have 
the §350, and said he could not understand 
how it was he was not to get his whole 
freight, as that was all he was to receive for 
the entire voyage. 

I am satisfied, from the evidence, that the 
master was not knowingly concerned in any 
wrongful arrangement with Ste'arns to cir- 
cumvent the respondents and compel them 
to pay the freight-money twice, and that 
the true nature of the understanding was, 
that Stearns should receive from them all 
the money they would consent to pay on the 
account, and that the libellant would ac- 
cept such payment as one made to himself. 
It is undoubtedly true, that the respondents 
acted upon the understanding that they 
were only to pay the libellant the balance in 
their hands beyond the account with 
Stearns, and that the libellant consented 
that the indebtedness of Stearns to them 
should be satisfied out of the money due for 
freight. The coui-se of the negotiation, and 
the uniform claim of the respondents in this 
respect, was calculated to give that impres- 
sion; but it is to be remarked, that the tes- 
timony does not show the libellant ever ex- 
plicitly and in terms admitted there should 
be an appropriation of iuore of the freight 
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moneys to that debt than the amount which 
he understood had been paid to Stearns. 
For the want of full proof of his directions 
or assent to such appropriation, the respond- 
ents cannot be protected in reserving the 
freight for payment of the debt of Stearns, 
owing to them. The libellant had no con- 
nection with that indebtedness, and was no 
way liable for it, so as to subject his prop- 
erty to its satisfaction, beyond what he had 
directly authorized to be paid to Stearns. 
The further objection would also exist to the 
respondents* claim, if they proved the most 
positive consent of the libellant that such 
appropriation of his money might be made, 
that it was a parol agreement to satisfy the 
debt of a third person, and not obligatory 
in law on him. 3 Kent, Comm. 121, 122. 
The respondents part with nothing, and are 
no way made worse by such promise. The 
whole agreement imputed to the libellant 
unexecuted, would be without consideration 
and void. Simpson v. Patten, 4 Johns. 422; 
Jackson v. Rayner, 12 Johns. 291; 14 Wend. 
246; 15 Wend. 343. In either ease, because 
of defective proof, or because such agree- 
ment, if proved, would be nudum pactum, 
the libellant would be entitled to disavow it 
and demand the money actually due him, ir- 
respective of Stearns' obligations to the re- 
spondents. The only point of view in which 
the case could be placed to justify the ap- 
propriation of the money on Stearns' ac- 
count, would be that Stearns being charter- 
er of the whole vessel for the voyage, on a 
contract to pay a fixed sum per month for 
her services, would be primarily entitled to 
her earnings, and the respondents might, 
therefore, rightfully contract with him to 
apply such earnings in satisfaction of his 
debt to them, and the assent of the master 
to such appropriation would be no more than 
a waiver of his right to claim freight of the 
defendants, and that it is competent to make 
such waiver by parol. 

These propositions may be admitted as 
sound law \vithout varying the case, because 
the respondents had express notice that the 
master would claim the freight, and were 
directed not to settle it with Stearns, and 
they do not prove a waiver, or withdrawal of 
that notice, further than regards the money 
actually paid him in presence of the master. 
It is manifest, from the testimony of Doctor 
Thompson, that the dullness and incapacity 
of the libellant in matters of business must 
have been well understood by the respond- 
ents. It was, therefore, incumbent on them, 
in order to raise an equity in their favor 
against his demand, because of his acquies- 
cence or assent to their paying the freight to 
the credit of Stearns, in their account with 
him, to prove that he understood clearly the 
consequences they claimed from that assent, 
and that it was intended to divert his right 
to resort to them for the balance of §330, still 
retained by them. The receipt subsequently 
given by him to Stearns, and his discharge 



of the charter-pax'ty, is proved to have been 
without payment to him of the balance claim- 
ed against the respondents. The libellant is 
permitted by law to show, by parol evidence, 
that the receipt was given without considera- 
tion, and is not binding upon him, if that re- 
ceipt and discharge of the charter-party be- 
tween Stearns and the master can be made to 
support the defence of the respondents. 1 
Greenl. Ev. p. 373, § 305 ; Southwick v. Hay den, 
7 Cow. 334. It is plain, from the testimony 
of Parrington, that the master supposed the 
arrangement was to secure him the $350 
freight in cash; and the evidence of Doctor 
Thompson goes no further than to prove his 
positive consent that the respondents might 
pay to Stearns $2.58 10 out of the sum. It 
seems to me, therefore, upon the whole case, 
that the libellant has estabhshed a right to 
recover from the defendants the balance of 
freight unpaid by them, to wit, $J>1 90, If 
the libellant's action and demand had been 
framed for the recovery of that sum alone, J 
should hold he was entitled to recover, in ad- 
dition, the costs incurred in prosecuting and 
establishing his demand. The libel, how- 
ever, proceeds for the whole freight, $3oO, 
and asserts that no part of it has been paid, 
and in the prayer for relief, asks that the 
court pronounce in his favor for that sum. 
No distinction is made between the part paid 
by his direction to the charterer, and the part 
retained by the respondents, and sought to bfr 
applied to their account against Stearns, and 
the case throughout the trial was treated as a 
demand for the whole freight money. The 
respondents, accordingly, were compelled to 
protect themselves against the action, and 
have defeated it in the material part The 
demand to this extent was inequitable, and 
the defendants ought not to be punished with 
costs for i^esisting it. I think the respond- 
ents, also, ought not in equity to be allowed 
costs against the libellant. The appropria- 
tion made by them of the $91 90 of his mon- 
ey cannot be sanctioned under the circum- 
stances in proof.- They are exempted from, 
the whole costs of suit only because the libel- 
lant did not specifically demand that balance, 
and thus permit them to avoid contesting the 
action by tendering it to him or paying it in 
court. But they do not entitle themselves up- 
on the facts to costs against the libellant, be- 
cause they put him to the necessity of main- 
taining his right to the unpaid $91 90. 

A court of admiralty, in exercising its dis- 
cretion in the disposition of the costs of suit, 
will look to the substantial rights and equi- 
ties between the parties, rather than to the 
mere result of the litigation. The Martlia 
[Case No. 9,144]; [Bingham v. Cabbot] 3 
Dall. [3 U. S.] 34; 1 Hagg. Adm. 81; Dunl. 
Prae. 102. And costs may properly be with- 
held from both parties, when neither of them 
offers to the other what is substantially right 
in the case. 

Wherefore, it is ordered, adjudged and de- 
creed, that the hbellant recover in this case 
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against the defendant the sum of ninety-one 
dollars and ninety cents. 

It is fui-ther ordered, that neither party re- 
cover costs as against the other. 
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Case K"o. 12,727. 

SHAW & WILCOX CO. v. LOVEJOY. 

[7 Blatchf. 232.] i 

Circuit Court, S. D. New York. May 5, 1870. 

Patents— Apparatos Fon Recoveiuxg Gold- 
Claim. 

1. The claim of the letters patent reissued to 
the Shaw & Wilcox Company, of Bridgeport, 
Connecticut, June 15, 1869, for an "improved 
apparattis for recovering gold and silver from 
waste solutions," namely; "An apparatus for 
recovering gold, silver, &c., from waste solu- 
tions, hy means of suitahle precipitatmg ingre- 
dients, substantially as herein specified," is not 
a valid claim. 

2. It is, in effect, a claim to the use' of the 
proper chemicals to precioitate the metal from 
the liquid waste solution, by putting such chem- 
icals into any proper vessel containing the solu- 
tion. 

[This was a hill in equity by the Shaw & 
Wilcox Company of Bridgeport, Connecticut, 
against George W. Lovejoy, to enjoin the in- 
fringement of reissued letters patent No. 1,- 
651, granted to J. Shaw April 5, 1864, the 
original letters patent, No. 35,842, having 
been granted July 8, 1862.] 

Thomas M. Wyatt, for plaintiffs. 
Ezekiel Y. Bell, for defendant. 

BLATCHFORD, District Judge. This is a 
suit in equity, founded on reissued letters 
patent granted to the plaintiffs, June 15, 1869, 
for an "improved apparatus for recovering 
gold and silver from waste solutions." The 
original patent -was granted to Jehyieman 
Shaw, as inventor, July 8, 1862, and was re- 
issued to him April 5, 1864, and the plain- 
tiffs, as his assignees, obtained the reissue of 
1869. 

The specification says: "The object of this 
invention is to provide means for recovering 
from the waste metallic solutions used by 
photographers and others, the gold, silver or 
other valuable metal contained therein, after 
the solution has been used and spent. The 
invention consists in providing a vessel, into 
which the discharged waste can be poured or 
conducted, and in which chemicals are placed 
to precipitate the gold, silver, or other metal 
in the waste, so that the latter will be sepa- 
rated from the metal. 

"A, in the drawing, represents a vessel 
made of metal, or other suitable material, of 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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[Drawing of reissued patent No. 1,651, granted 
April 5, 1864, to J- Shaw, published from the 
records of the United States patent office.] 




suitable form and size. In it may be sus- 
pended a bag, C, which contains protosul- 
phate of iron or other ingredients, for pre- 
cipitating the gold, sUver, &c., contained in 
the solution. Such ingredients may, however, 
be placed in a loose state in the vessel. A, 
and will have the same effect, or, in their 
place, sheet zinc or copper, or other material, 
may be used. The operation will be simple. 
The waste solution is conducted or poured in- 
to the vessel, A, and is therein separated 
from its metallic ingredients. When the same 
have settled, the liquid can be drawn off 
through a suitable pipe, E, arranged on any 
suitable part of the vessel, A; or it may be 
allowed to flow over the top edge of the ves- 
sel. On the pipe, E, may be arranged a box, 
D, containing a sponge, or suitable filtering 
device, for arresting any pai-ticles of metal 
that may have been carried along in the 
liquid; but such filtenng apparatus can be 
dispensed with for the majority of solutions. 
A vertical partition, B, may be arranged in 
the vessel, A, to cause a double passage of 
the liquid,* and to prevent a current from 
being formed while it passes off through the 
pipe, E, or its equivalent. The partition may, 
however, also be dispensed with. The same 
apparatus may be used for recovering gold, 
silver, and other metals from the washings of 
photographs, and for other equivalent pur- 
poses." The claim is as follows: "An ap- 
paratus for recovering gold, silver, &c., from 
waste solutions, by means of suitable pre- 
cipitating ingredients, substantially as herein 
specified." 

It is impossible to sustain this patent as a 
valid patent, on the claim it makes, whether 
such claim be regarded as a claim to a pro- 
cess or a claim to an apparatus. Whether it 
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claims the recovering of gold, silver, &c., 
from waste solutions, lay means of suitable 
precipitating ingredients, used in a proper 
apparatus, substantially as specified, or 
whetber it claims a proper apparatus for re- 
covering gold, silver, &c.. from waste solu- 
tions, by means of suitable precipitating in- 
gredients, substantially as specified, it is 
equally open to objection. The specification 
states, that the object of the invention is to 
provide means for recovering from waste 
metallic solutions the valuable metal contain- 
ed therein, after the solution has been ^Tsed 
and spent. The result, that is, the recover- 
ing of such valuable metal, cannot be claim- 
ed. The means alone can be claimed* In 
the means, or the providing of the means, or 
the use of the means, to effect such result, 
the invention consists. Those means are 
stated by the specification to be, a vessel, to 
liold the waste solution, in which vessel chem- 
icals may be placed, to precipitate the valua- 
ble metal and separate it from the waste. 
Tiie specification states, that the vessel may 
be of any suitable material and of any suit- 
able form and size; that in it may be sus- 
pended a bag containing any ingredient that 
will precipitate the metal, or such ingredi- 
ent may be placed in the vessel in a loose 
state; that, after the precipitation takes place, 
the liquid may be drawn off through a suit- 
able pipe arranged on any suitable part of 
the vessel, or it may be allowed to fill the 
vessel and run away over the top; that a 
filtering device may be used with the pipe, 
but can be dispensed with for the majority 
of solutions; and that tlie vessel may have a 
partition in it or may not. The sum and sub- 
stance of all this fs, that the result is the 
thing claimed to be patented. The apparatus 
is nothing but a vessel to hold the liquid, and 
the process consists only in putting into the 
liquid in the vessel the proper chemicals to 
effect the precipitation of the valuable metal. 
That a suitable vessel of a suitable form and 
size must be used to contain a liquid, if the 
liquid is to be utilized, is no new idea. To j 
discover that a suitable precipitating ingre- 
dient will precipitate what it Is capable of 
precipitating, is no invention. The claim is 
altogether vague and general. It is open to 
the objections stated in the case of O'Reilly 
V. Morse, 15 How. [S6 U. S.] 62, 119, against 
the eighth claim of ilorse's telegraph patent. 
It is, in effect, a claim to the nse of the 
proper chemicals to precipitate the metal 
from the liquid waste solution, by putting 
such chemicals into any proper vessel con- 
taining the solution. The claim, in its pres- 
ent shape, cannot be sustained, and the bill 
must, therefore, be dismissed, with costs. 



SHAWK CLATTA v.). See Case No. 8,116. 

SHAW-MUX (UNITED STATES v.). See 
Case No. 16,268. 

SHAAVNBE COUNTY BANK (WEST ST. 
LOUIS SAV. BANK v.). See Case No. 
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SHAWHAN v. WHERRITT. 

[Cited in Beattie v. Gardner. Case No. 1,195. 
Nowliere reported; opinion not now accessible.] 



Case 'No. 12,729. 

In re SHEA et al, 

[2 Biss. 156; 3 N. B. R. 187 (Quarto, 46): 2 

Am. Law T, 107; 1 Chi. Leg News, 315; 16 

Pittb. Leg. News, 85; 1 Leg, Ga^i. 46,] i 

District Court, D. Indiana. June 25, 1869, 

Baxkruptcy — SusPESSios OF Payment —.Pre- 

SOMPTIOS. 

1- Tlie failure of a bankei*, merchant, or trad- 
er, who has suspended payment of his commer- 
cial paper, to resume within fourteen days, is 
prima facie evidence of fraud. 

2, Unless such inference is affirmatively re- 
butted, he will, on a proper creditor's petition, 
be adjudged a bankrupt. 

In bankruptcy. The petition herein was 
filed by J. H. Heinsheimer and others against 
Patrick Shea and William Boyle, June 7, 
1869, charging that they, being partners, 
traders, etc., committed an act of bankrupt- 
cy, in this, ''that within six months next pre- 
ceding the date of this petition, the said 
Patrick Shea and William Boyle did commit 
an act of bankruptcy within the meaning of 
said act, in that they did, on the 2Sth of Jan- 
uaiy, 1869, fraudulently suspend and stop 
the payment of their commercial paper, and 
did not resume the paj'ment thereof within 
fourteen days thereafter, and have never paid 
the same." This "commercial paper," the 
petition alleges to be a note, dated at Cincin- 
nati, January 27, 1869, for ?926.5o, payable 
one day after date, to the order of the peti- 
tioners, and executed to them by Shea & 
Boyle. The defendants filed an answer deny- 
ing the allegations in the petition. 

Reid & Carey, for petitionei-s. 
Hendricks, Hord & Hendricks, for respond- 
ents. 

ilcDONALD, District Judge. [On the trial 
it is agreed and admitted that if the note in 
question is "commercial paper" within the 
meaning of the bankrupt act, and if the mere 
fact that tiie defendants have failed to pay 
the same up to the time of the filing of the 
petition, is prima facie evidence of a fraudu- 
lent suspension of payment, within the mean- 
ing of the thirty-ninth section of the act, then 
tlie court shall find for the petitioners. This 
agreement confines our inquiries to two ques- 
tions: First, is the note mentioned in the 
petition "commercial paper?" Second, when 
traders stop the payment of their commercial 
paper for fourteen days, and do not after- 
wards resume it, is this, prima facie, a fraud- 
ulent suspension of payment? We will exam- 
ine these questions. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 1 Leg. Gaz. 46, 
contains only a partial report.] 
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[First. Is the note in question commercial 
paper? It is payable on its face to the orQer 
of the payees. It is dated at Cincinnati; 
and, in the absence of any evidence to the 
conti-ary, I must, therefore, presume tliat it 
•was executed in the state of Ohio. We need 
not cite authorities to show that, in such a 
case, the lex loci contractus governs the con- 
tract. Then, the note hetog executed in Ohio, 
it is to he construed by the law of Ohio. 
The law of Ohio puts notes like this on the 
same footing as inland bills of exchange. 
The note Is, therefore, commercial paper, 
within the meaning of the bankrupt act. 

[Second. When traders stop payment of 
their commercial paper for fourteen days, 
and do not afterwards resume it, is this prima 
facie evidence of a fraudulent suspension of 
payment?] ~ 

The language of the bankrupt act is, that 
every person, "who, being a banker, mer- 
chant or trader, has fraudulently stopped or 
suspended, and not resumed payment of his 
commercial paper within a period of fourteen 
days, shall be deemed to have committed an 
act of bankruptcy." This question has been 
much discussed in many of the district courts 
of the United States; learned judges have 
given various and different answers to it; 
and it still remains nnsettled. Three views 
appear to have been taken of it: fii*st, that 
the mere failure to pay, or to resume pay- 
ment, is conc?asive evidence of fi*aud; sec- 
ond, that it is only piima facie evidence of 
frand; third, that it is no evidence at all of 
fraud. Without entering upon a discussion 
of the reasons upon which different judges 
have come to these opposite conclusions, I 
conclude that the failm*e to pay and to re- 
sume payment is prima facie evidence of 
fraud, and no more. I thus decide, for the 
following reasons: 

1. To hold that such failure to pay and to 
resume payment is conclusive evidence of 
fraud, and consequently of an act of bank- 
ruptcy, would sometimes be followed by un- 
just and absurd consequences. If we adopt 
this rule, then we might force into bankrupt- 
cy the wealthiest and- most prosperous trader 
in the country. Suppose a trader to be worth 
JJIIOO.OOO, and to owe $1,000 on commercial 
paper. At the time when this paper falls 
due, some accident befalls him—he is pros- 
ti'ated by sickness— all the money he has on 
hand is stolen or depreciates greatly in value 
—or suppose that he is necessarily abroad, 
and cannot reach home within the fourteen 
days, and by a mere forgetfulness, did not, 
before leaving home, provide for paying such 
commercial paper— in these and many other 
cases that might be supposed, the creditors 
would be entitled to file their petition against 
him in bankruptcy on the next day after the 
expiration of the fourteen days. But in such 
cases it would be harsh and absurd to hold 
that his mere failure to pay before the peti- 

2 [From 3 N. B. R. 187.] 
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tion was filed, is conclusive of a fraudulent 
intent on his part, and to preclude him from 
offering evidence exculpating him from such 
intent, and evincing his ability and willing- 
ness to pay. 

2. It is a point of pride, as well as of duty, 
that traders shall not suffer their commercial 
paper to be dishonored. Every one knows 
that such dishonor seriously affects his com- 
mercial reputation and business. It is rea- 
sonable, therefore, to presume, when he fails 
promptly to honor his commercial paper, ei- 
ther that he does so fraudulently, or is in- 
solvent. For if he can pay, and does not, 
that is, among traders, a fraud within the 
meaning of the bankrupt law; and if he is 
insolvent and cannot pay, but stiU carries on 
his trade, this, I think, is, in view of that 
law, a fraud— at least^ he can, in that case, 
have no reason to complain if his creditors 
attempt to have him adjudged a bankrupt. 
I think, therefore, that a banker, merchant 
or trader who stops tlie payment of his com- 
mercial paper for fourteen days, and does not 
afterwards resume it before he is proceeded 
against as a bankrupt, is not to be deemed 
prima facie innocent of aU fraud. 

3. Such a failure to pay on the part of a 
banker, merchant or trader ought to be so 
far deemed evidence of fraud as to cast on 
him the necessity of explaining his conduct, 
because of the great dilficulty in such a case 
of proving actual fraud. It is generally true, 
indeed, that, when the question is fraud or 
no fraud, he who alleges fraud must prove it. 
But in cases like the present it is almost im- 
possible by direct evidence to prove actual 
fraud. However great the fraud might be, 
all that we could reasonably expect the peti- 
tioner to be able to prove, would be the fail- 
ure of the debtor to pay the commei-cial pa- 
per. The intent which led to the failure, it 
would generally be impossible to prove by 
anything like direct evidence. But on proof 
of the failure, I think, tL- fraudulent intent 
may be fairly inferred till the contrary is 
proved. On the other hand, if facts exist 
which may fairly rebut the inference of 
fraud, they would in most cases be easily 
proved. For example, the facts we may sup- 
pose to be, as above stated, severe and pro- 
tracted sickness or unavoidable and imex- 
pected absence from home, and the like. In 
such cases, the debtor could generally prove 
the facts, and thus rebut the prima facie case 
made by proof of the mere omission to pay. 
This rule making the mere failure to pay 
prima facie evidence only of a fraud, there- 
fore, commends itself to us on account of its 
fairness, its plainness, and its easy and gen- 
eral application to cases of this kind. More- 
over, it appears to me to be quite consistent 
with the general scope of the bankrupt act, 
and to do no violence to the 39th section, on 
which this question arises. Avoiding ex- 
tremes, therefore, and following the maxim 
in medio tutissimus ibis, I conclude that the 
failure on the part of a banker, merchant or 
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trader to pay his commercial paper for four- 
teen days after it falls due, unless payment 
is resumed before proceedings in bajQkruptcy 
are commenced against him, is prima facie 
evidence, and only prima facie evidence, that 
he has committed an act of bankruptcy. 

NOTE. To the same effect are the following* 
Inre Jersey City Window Glass Co. [Case No. 
7,J92]; In re Ballard [Id. 816]; In re Lowenstein 
[Id. 8,574]; Doan v. Compton [Id. 3,940]; Davis 
X^-,4^^^,*'^**"^ tid. 3,624]; In re Hollis [Id. 6,- 
bJ.1], Ihat fraud must be proved. In re Leeds 
[Id. 8,205]; In re Cone [Id. 3,095]; In re 
Davis [Id. 3,615]. Since the amendment mak- 
ing the clause read "fraudulently stopped pay- 
ment, or who has stopped or suspended and not 
resumed payment of his commercial paper with- 
in a period of fourteen days," it is held that the 
"fourteen days" applies to the suspension only, 
and that the word "fraudulently" only relates 
to the first portion of the clause. In re Wells 
[Id. 17,387]; In re Cowles [Id. 3,297]: In re 
Sohoo [Id. 13,162]; In re Thompson fid. 13,- 
936]; In re Hall [Id. 5,920]; In re Burt [Id. 
2,210] ; Baldwin v. Wilder [Id. 806]. 
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SHEAFE et al. v. KIMBALL et al. 

[18 Betis, D. 0. MS. 84.] 

District Court, S. D. New York. Marcli 24, 
1851. 

INPAXCT — UONTKACTS — PaKTNERSHIP — ChAHTEB- 

Party — Breaou -Acceptaxce of Notes 
— Amouxt of Recovert. 

[1. A minor partner is not liable on part- 
nership contracts.] 

[2. The acceptance of notes as a liquidation 
of a claim for breach of charter-party, but not 
in^ satisfaction thereof, does not bar the ad- 
miralty jurisdiction, if the notes are surren- 
dered into court for cancellation but the amount 
of the recovery is fixed by the notes.] 

[This was a libel by Samuel Sheaf e and 
Horatio Coffin against Edward W. Kimball, 
Michael P. O'Heam and Thomas Dunkin, 
for breach of charter party.] 

BETTS, District Judge. The libel charges 
that the co-partnership of B. W. Kimball, 
consisting of Edward W. Kimball, Michael 
P. O'Hearn and Thomas Dunkin, at New 
York on the 17th day of May, 1849, by their 
agent John F. Schwander, chartered of the 
libellants the ship Alhambra, for a voyage 
from New York to Livei-pool and back to New 
York, and for the charter or freight on the 
voyage out and back engaged to pay the li- 
bellants $1800 and pay all incidental expens- 
es, &c.. and to furnish the ship with cargoes 
of lawful merchandise or passengers on both 



voyages. The libellants aver a full perform- 
ance on their part of the terms of the char- 
ter-party and they charge that the respond- 
ents refused- to fulfill it on their part in 
not supplying the cargoes in New York 
agreed to be furnished, and when the ship 
arrived at Liverpool refusing to receive the 
consignment of her as stipulated, pay her 
expenses, a portion of the freight, &c., and 
to load and dispatch her to New York, and 
claim damages to the amount of $3854, sat- 
isfaction of which sum with interest from 
October, 1849, is demanded. The warrant of 
arrest was served on O'Hearn and Dunkin, 
Kimball was returned not found, and a sup- 
plemental libel was filed praying process of 
foreign attachment. It was issued and cer- 
tain effects attached to compel his appear- 
ance, but he did not appear or offer any de- 
fence. The other respondents answer sep- 
arately and by different proctors. 

O'Hearn admits the charter of the vessel 
by the firm by Schwander, but does not 
know that it was in behalf of the libellants. 
He is ignorant of the transactions in Liver- 
pool, but alleges the master of the ship by 
due diligence might have procured a charter 
there which would have protected the re- 
spondents from loss. He admits that on the 
return of the ship the libellants claimed 
damages to $3854, and that the matter being 
in dispute an adjustment was finally made 
by the respondents giving their two promis- 
soiy notes dated October 25, 1849, and for 
$1850 payable in thirty days and one for 
$1000 payable in 60 days, which notes the 
libellants still hold and have never restored 
to respondents or offered so to do; and in- 
sists the maritime character of the contract 
was thereby merged, and the libellants have 
no right to resort to the original considera- 
tion of the notes, nor recover beyond their 
amount; and denies the jurisdiction of the 
court. 

Dunkin in his answer denies that the firm 
' of the respondent were engaged in chartering 
vessels for Liverpool, and that, although he 
is informed and believes one of the firm ex- 
ecuted the charter party articled upon, he 
had no authority to bind the copartnership 
thereby and the respondent had expressly 
refused to give authority or be concerned 
therein. As to the matters of detail he is 
ignorant, except that he admits the friends 
of the firm to whom the ship was consigned 
in England refused to accept the consign- 
ment, or take any charge or responsibility 
on account of the ship, and so notified her 
master. That the said copai-tnership was 
dissolved on the 23d August, 1849, by the 
respondent retiring therefrom, of which the 
libellants had notice, and that subsequent 
thereto the libellants through their agent 
Schwander settled their demand against the 
firm of E, W. Kimball & Co. by taking notes 
in the name of the new firm (continued by 
other parties) which notes the libellants have 
still in their possession. That at the settle- 
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ment the libellants by their agent insisted 
tliat tlie notes should toe endorsed by the 
respondent, but finally consented to take 
them without such endorsement, whereby 
he was discharged and the jurisdiction of this 
court was taken away. That the ship was 
not of the tonnage stipulated in the charter- 
party, and that her freight lists on the TOy- 
ages were sufficient to satisfy her full val- 
ue. That he never assented to the said char- 
ter party, but always dissented therefrom as 
being contrary to his express agreement 
with his co-partners. It was executed in his 
absence. That at the time he was under the 
age of 21 and did not attain his majority 
until 30th day of October, 1849, and has nev- 
er in any way ratified or confirmed the charter- 
party, but has at all times protested against 
and repudiated it. 

A general replication was put in by the 11- 
bellants and they also filed interrogatories 
to be answered by O'Heam. 

(1) The evidence of John Dunkin the pater- 
nal uncle, and of Hester Paret the maternal 
aunt, and of John T. Dunkin, the brother, 
of the respondent Thomas Dunkin, is satis- 
factory proof that this respondent did not 
attain the age of 21 until the thirtieth of 
October, 1849. The charter-party was exe- 
cuted m May, 1849, and the notes given on 
the adjustment of the contract were given 
the 25th October of the same year. This 
was after Dunkin had withdrawn from the 
partnership, and after that the old partners 
had no authority to bind the retiring part- 
ner by giving notes in the partnership name. 
2 Kent, Gomm. 63, note; Colly. Partn. (Per- 
kins' Ed.) §§ 540, 546, and notes. And there- 
fore it is of no consequence in this case 
whether Dunkin [became of age] before or 
after the 25th of October, if he did not till 
after the 17th of May. At both these pe- 
riods the respondent was a minor, and not 
" bound by the conti-act, even if entered into 
by him pei-sonally. There is no distinction 
between the maritime law and common law 
in respect to the construction and obligation 
of contracts. The difference in the two laws 
consists in the remedy afforded for enfor- 
cing a contract. 

It is proved by James B. Gager that the 
respondent, a month or two before the char- 
ter-paxty was executed, told the witness in 
a friendly conversation that he was then 
married, the father of two children and twen- 
ly-five years of age. If this conversation 
Is correctly recollected by the witness, it is 
evident it must have been mere trifling on 
the part of the respondent. His brother 
proves that he was not married till the 
spring of 1848 or 1849, and had no child at 
the time of the alleged conversation. Be- 
sides the conversation had no relation to any 
dealings of the respondent, or his capacity 
to enter into a contract, and worked no d,e- 
ception or wrong to the libellants. 

The charter-party or notes cannot there- 
fore be enforced against this respondent 
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without a direct or implied affirmance of 
them after he became of age. 2 Kent, Comm. 
(6th Ed.) 232-239; Tucker v. Moreland, 10 
Pet. [35 U- S.] 73. 

(2) The charter-party was a maritime con- 
tract, for breach of which an action lies In 
this court against the adult parties. [Cer- 
tain Logs of Mohogany, Case No. 2,559]; 
Ben. Adm. § 287. Giving and receiving 
promissoi-y notes for the amount due be- 
tween the immediate parties does not change 
the character of the contract. The notes 
whilst outstanding suspend the remedy in 
admiralty, but upon being cancelled or sur- 
rendei*ed, the hbellant is reintegrated to his 
original privilege, and can pursue his rem- 
edy in this court. The Active [unreported]. 
It is sufficient if the libellant produces in 
court and surrenders or cancels the note, on 

I the hearing. The General Smith, 4 "Wheat. 
j [17 U. S.] 438; [Ramsay v. The Allegre] 12 
Wheat. [25 XT. S.] 611. 

(3) On the 23d August, 1849, public notice 
was given in the newspapers in the city that 
the defendant Dunkin had retired from the 
copartnership, and a witness for the libel- 
lant proved that when the notes were given, 
Dunkin was not a member of the firm. The 
witness drew the notes and they were sign- 
ed by O'Hearn in the name of B. "W. Kim- 
ball & Co., which continued to be the name 
of the firm after Dunkin retired. Does that 
change of the responsibility of parties merge 
the former contract in the new one, and 
thus take away the remedy of the libellants 
upon the first? 

The new notes did not bind Dunkin, no 
special authority from him to the former 
parties to use his name after the dissolution 
being proved; nor the old copartnership it- 
self. Colly. Partn. §§ 540, 546, and notes; 2 
Kent, Comm. (6th Ed.) 63. And therefore 
they must stand solely upon the footing of 
obligations of the new firm of G. W. Kim- 
ball & Co.; and I take it upon the evidence, 
that the new firm consists solely of the mem- 
bers of the preceding one who were alone 
liable In law upon the chai-ter-party. 

The debt and obligations created by that 
contract were accordinglj'- operative as against 
G. W. Kimball and O'Hearn, they standing, 
because of the infancy of Dunkin, the only 
conti'actlng parties in the undertaking. On 
the retirement of Dunkin from that firm, 
therefore, no change in the relation of the 
creditoi-s of the old firm, or in respect to the 
competency of the continuing members to 
bind themselves for their own debts, was 
effected. The debt In question was all the 
while the debt of G. W. Kimball and O'Heam 
and not of Kimball, O'Hearn, and Dunkin. 
If, then, the new notes given for that debt, 
had been executed by Kimball and O'Heam, 
no question in law could arise whether it 
operated as an extinguishment of their an- 
tecedent debt. The notes appear, however, 
to have been executed by O'Hearn alone, 
Kimball not being present; and as Kimball 
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is not arrested and made a pai'ty to this 
suit pei-sonally, it is fairly inferable that 
giving the notes is the single act of O'Heam 
without the presence or assent of Kimball. 

In neither aspect of the case does it seem 
to me that the former debt is extinguished 
by giving these notes. If they are merely 
the notes of Kimball and O'Hearn, then the 
transaction amounts to no more than sub- 
stituting a direct promise to pay a debt al- 
ready due by them, and this most cleai-ly 
does not extinguish or merge the original in- 
debtment. 5 Hill, 448; Way dell v. Luer, 3 
Denio, 410. 

All the cases are examined and discussed 
in those decisions, and the result is that 
joint debtors giving their joint notes or the 
note of one of them for a debt antecedently 
due, does not extinguish their liability on 
the original debt. The distinction establish- 
ed by the decision of the court of eiTors is, 
that if the new note is accepted in payment 
of the debt, tlien it extinguishes the liability 
of the parties who do not sign it, upon the 
former indebtedness. If the new notes giv- 
en are really obligatory only upon O'Hearn 
then they fail operating an extinguishment 
of the prior debt, because there is no proof 
they were accepted on any such agreement. 
Tliey were evidently intended to have no 
other effect than to liquidate the amount 
due upon the transactions between the par- 
ties, and pei'haps afford the payees a more 
ready method of collecting the amount. 
This does not constitute a different consid- 
eration or relation between the original debt- 
or and creditor which affects the right of the 
latter to resort to the primitive debt. 8 Cow. 
77; 21 "Wend. 450. And without the express 
engagement to accept them as the notes of 
O'Hearn and in satisfaction they do not af- 
fect the title of the libellants to the prior 
debt. Arnold v. ('amp, 12 Johns. 409. In 
my opinion therefore the libellants have a 
right to maintain their action upon the 
original contract, on surrendering the notes 
given by O'Hearn; but I think the arrange- 
ment then made must be regarded a defini- 
tive adjustment of the amount the libel- 
lants are entitled to demand, and the re- 
<-overy must accordingly be limited to that 
sum. 

The decree will be in favor of the libel- 
lants for $2850, with interest from the 25th 
of October, 1849, and costs against G. W. 
Kimball & Co., the original debtors, and that 
the libel as to Dunkin be dismissed. I do 
not think under the circumstances Dunkin 
is entitled to recover costs. I should award 
them against him had he directly or person- 
ally taken part in the chartering of the ves- 
sel or adjusting the balance payable; but 
as no act of his is proved misleading the li- 
bellants, as to his liability for the demand, 
further than standing before the public as 
a general partner in the firm, I do not think 
he should be subjected to the costs of the 
suit. 
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SHEAFP et al. t,. SEVENTY HOGSHEADS 
AND NINE BARRELS OP SUGAR. 

[Bee, 163.] 1 

District Court, D. South Carolina. Oct. 24^ 
1800. 

ADMIKALTT— COSDEMSATION IX FOKEIGX CoritT— 

Right to Ixquire ixto. 
Condemnation in a French court of admiralty 
of propprty carried into the ports of an ally, 
eonnot be inquired into by the courts of this 
country. 

In admiralty. 

BEE, District Judge. This is a suit in- 
stituted by libel in this court against 7U 
hogsheads and 9 barrels of sugar, part of the 
cargo of the brig Betsey, late the property 
of Sheaff & Turner of Portsmouth in the 
state of New Hampshire. It appears from 
the pleadings and evidence in this cause, that 
the brig Betsey sailed from the island of 
Trinidad, then in possession of Great Britain 
on the 22d April, 179S, bound to Portsmouth; 
on the 5th of May she was captured by the 
French privateer Pluvoyer, PieiTe Olancier, 
master, belonging to, and commissioned at, 
Cape Francois; and carried into the Havanna.. 
That previous to her arrival Captain Turner 
of the brig Betsey had agreed with the 
Frenchman to give him 4,000 dollars to re- 
store the vessel' and cargo; in consequence 
of which he was put in possession, and re- 
mained so for upwards of twenty-four hours; 
but, on some difficulties being raised by St. 
Mary & Cuesta, the merchants to whom he 
was recommended, and to whom he applied 
for the money, he was dispossessed of his 
vessel again, and though he offered the 
money soon after, yet was refiised posses- 
sion; the French captain telling him she 
was already sold. It appears that Mr. Cues- 
ta, immediately after he declined the ad- 
vance of the money, offered the Frenchman 
5,000 dollars for vessel and cargo for a 
gentleman of Charleston, supposed to be Mr. 
Price, one of the claimants; this happened 
on or about the 3d of June, 1798. It appears 
that some time after, the brig Fanny, Cap- 
tain Ormond, went alongside the Betsey, and 
took out the seventy hogsheads and nine 
barrels of sugar which she landed in Charles- 
ton about the beginning of September fol- 
lowing; soon after which this suit was in- 
stituted. It appears from the exhibits that 
on the 16th June, 1798, the American consul 
at the Havanna, obtained from St. Maiy & 
Cuesta a guai-antee for the legal condemna- 
tion of the brig and cargo, or security for a 
refund of the amount she sold for: and a 
eeitificate is also exhibited, signed by the 
said American consul on the 18th October 
following, and annexed to a true copy of the 
original condemnation at the Cape, dated 
the 29th Messidor, An 6, which answers to 



1 [Reported by Hon. Thomas Bee, District 
Judge.] 
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tlie day of July, 1798. An inyoice has 

also been produced to shew that these sugars 
were shipped at the Havanna for Charles- 
ton on the 6th August, subsequent to the 
condemnation. 

In arguing this ease, three questions have 
*been made and a variety of reasoning and 
a number of authorities produced on both 
sides. 1st Whether any right was trans- 
ferred by the capture, without being carried 
infra praisidia of the nation to which the 
privateer belonged. 2d. "Whether the con- 
demnation at the Cape of the vessel in tne 
Havanna was sufficient to transfer the prop- 
erty sold previous to such condemnation, and 
3d. "Whether this court can reverse the de- 
cision at the Cape and set it aside for irreg- 
ularity. 

As to the first point, it seems at this day 
to be the general practice of the law of na- 
tions, to require a sentence of condemna- 
tion to vest the property in the captors and 
divest the former owner of all right; it is 
unnecessary, therefore, to say more on this 
he{id. 

There having been such sentence of con- 
demnation, I will consider the second point, 
whether that sentence under all the circum- 
stances is legal and binding. It was con? 
tended with great earnestness, that the pur- 
chase was made previous to condemnation, 
and that by a court at a distance, not having 
the subject matter under their immediate 
jurisdiction: and the case in Sir "William 
Scott's Reports [1 C. Rob. Adm.] 135 et seq. 
was much relied on. Almost the whole rea- 
soning in that case turned on the legality of 
a sentence of condemnation in a neutral port, 
and therefore does not apply in the present 
case. The judge there declares the irregu- 
larity of proceedings where the body and 
substance of the thing is not in the country 
exercising the jurisdiction. He nevertheless 
admits the fact as to two cases of ships 
carried into foreign ports and condemned in 
the court of admiralty in England; but he 
does not pretend to say that the sentence 
was not binding, but endeavours to shew 
that the ports of Lisbon and Leghorn, into 
which those vessels were carried, have a 
peculiar and discriminate character, that to 
a certain degree assimilates them to British 
ports. If we consider the relative situations 
of France and Spain in the present war, and 
the practice that has prevailed, we find from 
the evidence that it is the usual mode of 
sending the papers of captured vessels from 
the Havanna to the Cape for condemnation, 
and that all the vessels and cargoes that 
have been carried in there have been sold 
under such sentences. That these papers 
are lodged with an officer at the Havanna 
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called the receiver of the rights of the repub- 
lic of France, and copies certified by him are 
transmitted to the Cape, on which the court 
there exercises jurisdiction. The inference 
then must naturally follow, that this officer 
is authorized by the Spanish as well as the 
French government, and the proceedings 
sanctioned by them. Indeed the guarantee 
taken by the American consul and stipula- 
tion entered into with him, is, in my opinion, 
conclusive evidence on this point; if so, the 
port of the Havanna has the same peculiar 
and discriminate character as to France, that 
Sir "William Scott states the ports of Lisbon 
and Leghorn to bear to Great Britain. » As 
to the sale to the claimants being made pre- 
viously to the condemnation, no positive 
proof is before the court to that point; the 
condemnation is in July, and the invoice of 
shipment dated 6th August following. The 
present claimants were not original vendees; 
but if they had been, as this part of the 
transaction happened on land, I doubt the 
jurisdiction of this court to interfere; but it 
is very common for sales to be made before 
condemnation sub mode, and the guarantee 
taken by the American consul appears to be 
in the nature of a deposit, pendente lite. 

As to the third and last point contended— 
whether this court can reverse the decision 
of the court of admiralty at the Cape so as 
to set it aside, I am decidedly of opinion it 
cannot. In the case quoted from Doug. 559, 
Lord Mansfield expressly lays down as a 
clear principle, that all the world are par- 
ties to a sentence of a court of admiralty, 
and that it is conclusive as to that which is 
within it, against all persons, unless reversed 
by the regular court of appeal. In that case, 
which was an insurance cause, Buller dif- 
fered from the other judges, whose final de- 
cisions went entirely on the ambiguity of the 
sentence of the foreign court, so as to decide 
between the underwriters and the insured. 
In the present case, whatever irregularity 
there may be in other parts of the proceed- 
ings, there is no ambiguity as to the final 
sentence. The tribunal decrees the brig Bet- 
sey, Captain George Turner, captured by the 
French privateerthe Pluvoyer, Captain Olan- 
cier, and carried into Havanna, a good prize, 
and this is certified by the American consul 
to be a true copy of the original condemna- 
tion. 

On a serious review and consideration of 
this case, and the arguments on both sides, 
and after looking into ^11 the cases quoted, 
I am of opinion that this cause cannot be 
retained, and I therefore decree that the 
libel be dismissed with costs. 

This decree was affirmed, on appeal to the 
circuit court, [Case unreported.] 
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Case M-o. 1S,731. 

SHEAN V. TOWERS. 

[1 Cranch, O. C. 5.] i 

Circuit Court, District of Columbifl. April, 
ISOl. 

Bail— Appearakoe Bail— Speoial Bail. 

If no appearance-bail be required, the court 
will not require special bail, on setting aside the 
office judgment. 

Mr. Swann prayed that the defendant might 
not he permitted to set aside the office judg- 
ment -without giving special bail, and stated 
that he had evidence to prove the account to 
entitle him to special bail. There was no 
appearance-bail required. 

THE COURT refused to rule bail- 
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SHEARMAN et al. v. BINGHAM et al. 

[Holmes, 272J 2 

Circuit Court, D. Massachusetts. Oct., 1873. 

Baskruptct — Money Paid by Bankropt to 
Ckeditor — Limit of Time in Recovery. 

Under the thirty-fifth section of the bankrupt 
act [of 1867 (14 Stat. 534)], an assignee in bank- 
ruptcy cannot recover money paid by the banli- 
rupt to a bona fide creditor more than four 
months before the filing of the petition in bank- 
ruptcy. 
[Cited in brief in Norton v. Barker, Case 
No. 10.349; McGehee v. Hentz, Id. 8,794; 
Re Tifft, Id. 14,034.] 

Suit by [Sumner W. Shearman and others] 
assignees in bankruptcy [against Osmer A. 
Bingham and others] to recover money al- 
leged to have been paid to the defendants by 
the banknipt as a preference. The case was 
heard on an agreed statement of facts, the 
material parts of which appear in the opin- 
ion, 

[See Cases Nos. 12,733 and 12,762.] 

Oscar Lapham and B. P. Brown, for plain- 
tiffs. 

C. T. Russell, T. H. Russell, and H. W. 
Suter, for defendants. 

SHEPLEY, Circuit Judge. This comi hav- 
ing decided, in an opinion rendered at a pre- 
vious term, that the district court in 3Massa- 
chusetts had jurisdiction in this case over a 
controverey between the assignee of a bank- 
rupt and a person claiming an interest ad- 
verse to the bankrupt, although the proceed- 
ings in bankruptcy were instituted in the 
district of Rhode Island [Case No. 12,733], 
the case is now before the court upon a 
hearing upon the merits. The writ, dated 
Jan. 25, 1871, was brought by plaintiffs as 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission.] 



assignees of Reynolds & Bartlett, and is to 
recover moneys, claimed to have been paid 
defendants in fraud of the bankrupt law. 
About the 1st of March, 1868, the bankrupts 
became insolvent and susi)ended payment. 
They were then indebted to defendants for 
about a thousand dollars. During the months 
of March, April, and ilay, 1808, they formal- 
ly notified their creditors of their suspension, 
and offered to pay twenty-five cents on a dol- 
lar, provided each creditor receiving such 
percentage would discharge the bankrupts 
from further liability. The defendants were 
notified of the insolvency of said Reynolds & 
Bartlett, and, after such notice, did, on the 
fifth day of June, 1868, accept such offer; 
and received from said bankrupts the sum of 
$280.69, in payment and full discharge of the 
said indebtedness of said banki-upts to them. 
The bankrupts continued settling with their 
creditors, until they had paid out their entire 
assets; and . there were remaining several 
creditors with whom no settlement had been 
made. One, to whom the firm was largely 
indebted, and to whom the offer to pay twen- 
ty-five cents was never extended, Nov. 23, 
1868 (more than four months and less than 
six months after the time of the preferential 
payment), filed a petition in the district court 
in Rhode Island against the bankrupts; and 
on the thirtieth day of December, 1868, they 
were adjudged bankrupts, and the plaintiffs 
were duly appointed assignees. 

The first clause of the thirty-fifth section 
of the banki-upt act avoids certain acts of the 
bankrupt touching Ms effects, if done within 
four months before the filing of the petition 
in bankruptcy. The second clause imposes 
the like result, if the transaction be within 
six months of that time. The first clause ap- 
plies to the case of a creditor, a person hav- 
ing a claim against the bankrupt, or who is 
under any liability for him, and who re- 
ceives money or property by way of prefer- 
ence. The second clause applies to cases 
where the transaction In question was orig- 
inal and complete in itself at the time it oc- 
curred, and had no reference for its consid- 
eration to any antecedent liability or debt of 
the bankrupt. This was the construction giv- 
en to these two clauses of the thirty-fifth sec- 
tion by the supreme coinrt of the United 
States in Gibson v. Warden, 14 Wall. [81 U. 
S.] 244; and seems to be the only construc- 
tion, as remarked by the court in that ease, 
by which the two clauses can be made to 
harmonize, and full and distinct effect be giv- 
en to each. . 

The preference by the banknipt having 
been to a bona fide creditor, and more than 
four months before the filing of the petition 
in bankruptcy, the time had expired within 
which its validity could be challenged by the 
assignee. Judgment for defendants, with 
costs. 
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Case ITo. 12,733, 

SHEARMAN et al. t. BINGHAM et al. 

[1 Lowell, 575; 1 5 N. B. R. 34; 3 Chi. Leg. 
News. 258.] 

District Court, D. Massachusetts. April, 1871.- 

BANKBDPTCT— COCBT WHERE CaSE PENBIXG— AC- 
TION IN AsoTHEH District. 

The district courts of the United States in a 
district other than that in which the proceed- 
ings in bankruptcy are pending have no juris- 
diction of suits by the assignees against debtors 
of the bankrupt by virtue of any provision of the 
bankrupt law. 

[Criticised in Goodall v. Tuttle, Case No. 5.- 
533. Cited in Lamb v. Damron, Id. 8,014; 
Jobbins v. Montague, Id. 7,330.] 

[Cited in Otis v. Hadley, 112 Mass. 106.] 

Assumpsit by [Sumner "W. Shearman and 
others] assignees to recover money alleged to 
have been paid by the bankrupts to the de- 
fendants [Osmer A. Bingham and others] by 
way of preference. A plea in abatement set 
up that the writ did not show jurisdiction in 
this court, and that in point of fact there was 
none, because the proceedings in bankruptcy 
■were pending in the district court of Rhode 
Island. 

C. T. Russell and H. W. Suter, for defend- 
ants. 

The first and second sections of the bank- 
rupt act confer jurisdiction of actions be- 
tween the assignee and persons claiming an 
adverse interest upon the circuit and district 
courts of that district only in which the pro- 
ceedings are pending. In re Richardson [Case 
No. 11,774]. The writ does not allege that 
the proceedings are pending here, and as the 
disti-ict courts have only the special juris- 
diction conferred by the statute, all necessaiy 
averments must be made on the face of the 
record, or the action will be abated or dis- 
missed. 

E. P. Brown, for plaintiffs. 

It is highly important that the district and 
circuit courts should take jurisdiction in such 
cases as this, in order to preserve uniformity 
in the construction of the act. The language 
of the statute is broad enough to cover this 
case. 

LOWELL, District Judge. I must assume 
the fact that the plaintiffs were appointed as- 
signees in Rhode Island, because if it were 
otherwise they should have taken issue on the 
plea; but that there may be no miscarriage, 
they may do so within one week, if the plea 
should be adjudged valid. The cases cited 
by the defendants, and one other carefully 
considered ease by Dillon, J. (ilarkson v. 
Heaney [Case No. 9,098]), decide that the 
circuit and district courts of districts other 
than that in which the proceedings in any 
bankruptcy are pending, have no jurisdiction 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
<!Jon.] 

2 [Reversed in Case No. 12,702.] 
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in equity to carry out the provisions of the 
bankrupt law in aid of these proceedings. 
The decision of Mr. Justice Story in Ex parte 
Martin [Id. 9,149], in which this auxiliary ju- 
risdiction was affirmed, does not appear to 
have been cited in the discussion of either 
of these cases. That eminent jurist exhibits 
with great force the convenience which will 
be promoted by the exercise of such a pow- 
er, and concludes that section six of the act of 
1841 is broad enough to confer it The 
clauses on which he relies as conferring a 
general jurisdiction are those which open and 
close the gi-ant of power, viz.: "The district 
eoui-t in every district shall have jurisdiction 
in all matters and proceedings in bankruptcy 
arising under this act" . . . "and to all 
matters and things done and to be done un- 
der and in virtue of the bankruptcy until the 
final distribution and settlement of the es- 
tate of the bankrupt and the close of the pro- 
ceedings in bankruptcy," he holds that the 
intermediate grant of power in particulai 
cases is afiai-mative only and not restrictive. 
The learned judge does not refer to section 
eight, which gives the circuit court for the 
district where the decree of bankruptcy is 
passed concurrent jurisdiction with the dis- 
trict of all suits at law and in equity by and 
against the assignee. He-confe§ses to great 
doubt as to the true construction of the act, 
but on the whole upholds it. Judge Pren- 
tiss afterwards followed the decision in Ex 
parte Martin [supra], relying wholly upon it 
as authority for his action, tliough it is evi- 
dent that he had his own doubts upon the 
question. Moore v. Jones, 23 Vt 739, 746. 

Ex parte Martin having been decided upon 
a different statute, and one which, though it 
is hardly to be distinguished from that of 
18(>7 upon this point, does yet differ from it 
in some particulars, does not bind my judg- 
ment absolutely, and I shall therefore con- 
sider the case anew. And I must say that 
it seems to me that sections one and two of 
the act of 1867 grant jurisdiction only to the 
circuit and district courts of the district in 
which the petition in bankruptcy is filed. 

Authority is undoubtedly given as under 
the former law, to hear and adjudicate upon 
all matters and proceedings in bankruptcy; 
but if this gives jurisdiction to all federal 
courts of suits by and against assignees, 
without reference to tlie venue of the bank- 
ruptcy, it is very difficult to see why the dis- 
trict courts have not jurisdiction of all bank- 
ruptcies without reference to the residence or 
place of business of the bankrupt. The qual- 
ification immediately added after the grant 
to hear and adjudicate, viz.: "According to 
the provisions of this act," refers us to sec- 
tion eleven, by which we find that the pro- 
ceedings must be where the debtor resides or 
carries on his business; and so, when we look 
to section two, we find the supervisory power 
of the circuit court is only over cases and 
questions "within and for the district where 
the proceedings in bankruptcy shall be pend- 
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ing," And the concuxTent Jurisdiction of such 
suits as the present, "in the same district," 
evidently means the district in which the pro- 
ceedings are pending. Tliis is so understood 
by Judge Dillon in the case ahove cited, and 
I see no other reasonable consti'uction of the 
words. The corresponding section (eight) of 
the law of ISil, is so, as we have seen, and 
I have never heard a doubt expressed of the 
correctness of this interpretation. 

It may not be amiss to repeat that section 
six of the act of 1841 differs a little from sec- 
tion one of that of 1867 in this: the earlier 
law gives jurisdiction to the several district 
courts of all matters and proceedings in bank- 
ruptcy, arising under the act or under any 
other that may afterwards be passed— a very 
comprehensive form of expression. The pres- 
ent law says they shall have jurisdiction in 
all matters anci proceedings in bankruptcy, 
and they are hereby authorized to hear and 
adjudicate upon the same, according to the 
provisions of this act. Then, as we read on 
thi-ough the section, we find the marshalling 
of assets and many other proceedings special- 
ly mentioned, but all with reference to a 
bankruptcy supposed to be pending before 
that court, Mr. Justice Stoiy, as we haA'e 
seen, considered similar provisions in the law 
of 1841 as cumulative only; but it seems to 
me much more logical to construe the first 
section throughout as giving the most ample 
powers to the disti'ict courts to conduct and 
settle the proceedings in bankruptcy; but 
that it does not relate to suits at law or in 
equity between the assignee and third per- 
sons, which are regulated by section two. 

It was the practice under the former acts 
to call upon the court by summary petition 
to dispose of all these rights; but the better 
opinion is, that under the act of 1867 the as- 
signee must bring his action at law or in 
equity, as the nature of the case may require; 
and I understand the supreme court, at this 
term, to have recognized this as the true 
practice. If so, it is because such actions 
depend on section two, and not on the sum- 
mary processes mentioned and implied in sec- 
tion one. Now, we have already seen, sec- 
tion two confines the jurisdiction of suits to 
the courts of 'the same district where the 
bankruptcy is pending. Upon the whole, 
therefore, I am of opinion that the true mean- 
ing of the law is that I have jurisdiction of 
such actions as this only when the bankrupt- 
cy is here. And I find in the decisions binder 
this law, authorities which may properly be 
considered as balancing that of Ex parte Mar- 
tin [supra], and leaving me free to follow my 
own judgment. I should be glad to have the 
point taken to the circuit court for review. I 
may properly say that I should not regret 
to have my decision overniled, because I can 
see that there may, in the long run, be much 
convenience in bringing these cases in the 
federal courts, or in having the right to bring 
them there. Still I cannot admit that there 
is likely to be a failure of justice without it, 



because the state courts must deal with all 
titles depending upon bankruptcy precisely as 
the courts of the United States do, and must 
look to the supreme court at Washington as 
the ultimate arbiter of all doubtful points 
arising under the law. In point of fact, the 
larger part of such suits arising in Massa- 
chusetts are now brought in the state courts, 
unless I am misinformed, and it is probable 
that the practice will continue imless the su- 
preme court should deny the jurisdiction of 
the state courts, because the forms and 
modes of proceeding are more familiar to the 
bar, and the courts are nearer at hand. If 
this court should absorb the whole of this ju- 
risdiction, it is not certain that a trial could 
always be had in every case at the first term, 
as is now entirely feasible if the parties de- 
sire it. Another suggestion I will make for 
"What it may be worth. It is possible that in 
a case such as this appears to have been in 
its origin— that is, where partners who live 
in different districts become bankrupt, pro- 
ceedings could so far be taken in each dis- 
trict as to give both courts jurisdiction, I 
do not know that this experiment has ever 
been tried, and I give no opinion on the point. 
The plea must be adjudged good, and the 
suit will be dismissed, without costs, for 
want of jurisdiction, unless the plaintiffs 
amend by taking issue on the plea within ten 
days. They can take exceptions to my rul- 
ing within the same time, if so advised. Plea 
sustained, 

[NOTE. A judgment was entered for the de- 
fendants, whereupon plaintiffs carried the ease 
by writ of error to the circuit court, where the 
judgment of the district court was reversed. 
Case No. 12,762. For a hearing upon the mer- 
its, see Case No, 12,732.] 



SHEARMAN v. BINGHAIM. See Cases Nos. 
12,732 and 12,733. 

SHE AT T, HALLETT. See Case No. 10,469. 



Case N"o. IS, 734. 

In re SHEAZLE et al. 

[1 Woodb, & M, 66.] x 

Circuit Court, D. Massachusetts, Oct, Term, 

1845. 
ExTK\uiTiox — Treaty with Great Bkitais — Ap- 

PLICATIOS FOK SuKKENDEH — EXAMINA- 
TION — SUKRESDEK. 

1. Under the treaty with Great Britain of 
August, 1842, prisonei-s, charged with piracy, 
committed contrary to acts of parliament, and 
on board a British vessel, may be arrested here, 
and surrendered without any special act of con- 
gress to carry that treaty into effect, 

[Cited in Re Stupp, Case No. 13,562.] 

2. They may be examined, and, if beHeved 
guilty, be ordered into custody with a view to a 
future surrender; and this may be done by a 
magistrate of a state, though he is not com- 
pellable to do it by the United States, 

[Cited in U. S, v. Ames, Case No. 14,441,] 



1 [Reported by Chas. L, Woodbury, Esq,, and 
George Minot, Esq.j 
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3. The order to surrender may be sigued by 
the secretary of state, and issue from the state 
department. 

4. Without such proceedings for a surrender 
as are in that treaty, the law of nations leaves 
it optional with the executive. 

[Cited in Ex parte McCabe, 46 Fed. 371.] 

5. The application for the surrender may be 
made by the British minister, and need not be 
founded on a previous indictment found against 
the prisoners "by tne British tribunals, or oii 
any wawant issuing therefrom. 

This was a petition for a habeas corpus 
on account of what was averred to be an 
unlawful imprisonment of the petitioners 
[Thomas Sheazle ana others] in Leverett 
Street Jail, by means of an illegal warrant 
from James Buchanan, secretary of state, 
executed by the marshal of the district of 
Maine. The writ was issued and the pris- 
oners brought into court the same day, be- 
ing October 16th, 1845, and the keeper of 
the prison returned, as the cause of the de- 
tention, a warrant against the prisoners in 
the bauds of Virgil D, Parris, marshal of 
Maine, for the purpose of taking and deliv- 
ering them to the British consul or vice- 
consul for trial in Great Britain. The said 
Parris set out in a supplemental return the 
warrant itself, as having been issued Sep- 
tember 2yth, 1845, Stating among other 
things, that Sir R. Packenham, the ambassa- 
dor from Great Britain, had applied to the 
American government, under the treaty 
with that nation, of August, 1842, for the 
surrender of these prisoners for trial for the 
•crime of piracy, being, as "was alleged, the 
subjects of Great Britain, and guilty of said 
crime on board the British barque Oham- 
plain on the high seas. It was f ui-ther aver- 
red in the warrant, that the prisoners, after 
the commission of the offence, had landed 
first in the United States at Maehias, in the 
state of Maine; that they had there been 
arrested and examined for the offence by Al- 
bert Pilsbury, a justice of the peace for said 
state, who, finding probable cause for con- 
viction of them, had sent them to prison, 
and, on this requisition under the treaty 
aforesaid, the warrant from the state de- 
partment required the marshal of JIaine to 
deliver them up to the consul or vicf-eonsul 
of the British government, who might be 
authorized to take them home for trial. 

Mr. Eautoul, Dist. Atty., for the United 
States, in behalf of the government. 
Mr. Eldridge, for prisoners. 

WOODBURY, Circuit Justice. This case 
is important, as involving the liberty of in- 
dividuals on the one hand, and the duties 
•of the government in fulfilling solemn stipu- 
lations of treaties on the other. In the first 
place, it is uncontroverted, that the prison- 
■ers were a part of the crew of a British ves- 
sel,— were British subjects,— were charged 
■with the commission of a crime under Brit- 
ish jurisdiction and against British laws. 
It was a piracy, created by acts of parlia- 



ment, and not one under the laws of nations. 
They are not, then, amenable to our tribu- 
nals and laws for final trial or punishment, 
but ought to be examined, and if guilty, pun- 
ished by the tribunals and laws under whose 
jurisdiction they lived when the offence was 
committed, and -whose penalties, if any, they 
liave incurred. It was, then, a proper case, 
and one expressly enumerated under the 
stipulations in the treaty of 1842 for a sur- 
render of a supposed offender. But with- 
out such a stipulation, however fit it might 
seem in point of comity or morals to surren- 
der citizens of other countries to answer for 
offences committed at home against their 
own laws, it is usually considered that there 
is no political obligation under the laws of 
nations to do it. Holmes v. Jennison, 14 
Pet. [39 U. S.] 540, 549; U. S. v. Davis [Case 
No. 14,932]. It is optional to do it or not, 
though in case of mere political offences, it 
is seldom done. Mure v. Kaye, 4 Taunt. 
34; Short v. Deacon, 10 Serg. & K. 125- 
But see Ex parte Washburn, 4 Johns. Ch. 
106; 1 Am. State Papers, 115; New York v. 
Miln, 11 Pet. [36 U. S.] 102. See U. S. v. 
Robins [Case No. 16,175]. 

The next objection is, that the inquiry in- 
to the conduct of the prisoners, preliminary 
to their commitment, was not had by a com- 
petent officer. We have no doubt it is prop- 
er for us to look behind the warrant, so far 
as to see that it was issued in a proper ease 
and by a competent oflicer. Smith's Case 
[Case No. 12,968]; Milburn's Case, 9 Pet. [34 
U. S.] 704, It is conceded, that the inquiry 
relied on was not had by any officer of the 
British- government. By the analogy to 
cases of fugitives from justice in one state 
to another, there would seem to be some 
ground for this objection. In that class of 
cases, it is believed to be customary to ac- 
company the demand for a surrender with 
some evidence of a preliminary examina- 
tion, and a warrant or indictment, if not a 
conviction of the offender at home for some 
breach of the penal code. At least an affi- 
davit of guilt, made there, seems indispensa- 
ble by the act of congress of February 12th, 
1793, c. 7 (1 Stat. 302). Such may have been 
the pi-actice also, generally, if not always, 
under Jay's treaty of 1794. Under a treaty 
with Prussia, it is said that a consul has 
been authorized to make such a preliminaiy 
examination, as in some cases consuls are 
authorized to ti-y questions of prize by some 
governments. But the present application 
is made by virtue of the tenth article of the 
treaty of August 9th, 1842, with Great Brit- 
ain, and which expressly provides for an ex- 
amination of the evidence of criminality by 
some magistrate in the place or countiy 
where the supposed offender is arrested. 
He may merelj' be charged with one of the 
crimes specified in the treaty as having been 
committed within the jurisdiction of Great 
Britain, and may seek an asylum, or be 
found within our territories; and then a 
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magistrate here is empo^Yered to issue liis 
warrant and arrest the fugitive, and himself 
examine into the imputed offence before 
committing him, and, unless satisfied of the 
guilt, will not detain him. 

This evidently was intended to reach cases 
where no such examination had been made 
elsewhere, and the only remaining question 
under this head is, whether the examination 
in the present ease was made here by a com- 
petent magistrate. It lias been contended, 
that no magistrate is competent for this pur- 
pose, unless he be one commissioned under 
the general government. There is some plaus- 
ibility in this, and it has been held by Judge 
Roane and others in Virginia, that any duty 
devolved by the general government on state 
courts or officers, who hold commissions un- 
der the states alone, need not be performed 
by them, unless they please. Serg. Const. 
Law, 275-290; Federalist, No. 81; 1 Va. Cas. 
321; 2 Va. Cas. 34; 1 Dana, 442; Mai-tin v. 
Hunter's Lessee, 1 Wheat. [14 U. S.] 304, 354. 
See, also, Houston v. Moore, 5 "Wheat. [IS 
U. S.] 1, 27, 28; 7 Conn. 239; Car. Law Repos. 
300; U. S. V. Lathrop, 17 Johns. 4; Conk. 
Prac. 399. In Wayman v. Southard, 10 
Wheat. [23 U. S.] 1, 40, Chief Justice Mar- 
shall says, in relation to the "Agency of state 
officers" for the general government: "The 
laws of the Union may permit such agency, 
but it is by no means clear that they can com- 
pel it." It certainly would be an anomaly to 
hold any such officers, against their wishes, 
to be amenable and acting as officers for the 
general government, or to exercise compul- 
sory control over them on subjects where the 
state authorities have imposed no such obli- 
gation. Justice Johnson [Martin v. Himter's 
Lessee], 1 Wheat. [14 XJ. S.] 362. Some other 
eases sustain their doings in civil matters, 
though not in criminal ones. U. S. v. Dodge, 
14 Johns. 95. It has been customary for con- 
gress to authorize suits in the state courts for 
penalties under some of the revenue laws, 
and to collect debts there by assignees under 
the bankrupt laws, if not in other cases. Sul- 
livan V. Bridge, 1 Mass. 511; Brown v. Cum- 
ing, 2 Caines, 33; Ward v. Jenkins, 10 Mete. 
[Mass.] 583. And Tucker, in his edition of 
Blackstone (volume 1, pt 1, p. 182), says, 
congress may vest such power in state com-ts 
in small offences against the pence and the 
revenue laws. Constables in Xew England 
have venires directed to them from United 
States courts to summon juries, and do it. 
It has been so for half a century, and if they 
should refuse, perhaps we could not enforce 
it; but if they act, the juror is in contempt, 
and has often been fined and legally, if so 
summoned and he did not come. See the 
form of venire, &c., in U. S. v. Smith [Case 
No. 16,346]. So we use state jails and state 
prisons; but there the state laws usually per- 
mit it in express terms. But not so as to 
constables to serve venires; and as to jails, 
it is permissive often, it is believed, I'ather 
than directory. But at the same time, if 



duties are previously devolved on magistrates 
by their own state laws,— such, for instance, 
as the examination into alleged crimes, and if 
found not to be triable by them, to hand the 
prisoners over to the United States or other 
governments having jurisdiction; and if by 
treaties or laws of the United States, they are 
requested to perform these same duties, or 
their acts in performing them are adopted as 
valid, the subject assumes a new aspect. In 
Prigg V. Pennsylvania, 16 Pet. [41 U. S.] 
539, 631, Chief Justice Taney and J. Daniels, 
held, I think discreetly, that states may prop- 
erly pass laws, if they please, to aid eongi-ess 
in enforcing duties, and, if not conflicting 
with any -by congress, they are valid, and to 
be encouraged. So if their magistrates, under 
old powers or new ones, are willing to per- 
form duties and do perform them, without 
exception taken before magistrates, we think 
their proceedings can be sustained. Such is 
this case, and we confine ourselves to this 
alone. They act virtually in the first instance 
under their own state laws, which require 
them to make preliminary inquiries into of- 
fences. See eases before cited, and Gord. 
Dig. 185, note, and [Martin v. Hunter's Les- 
see], 1 Wheat. [14 U. S.] 336. They act also 
safely for the prisoners and the government, 
when a treaty adopts their doings, as they 
are bound in aU cases to respect treaties and 
the rights under them in the discharge of 
their duties, no less strongly than ofiicers of 
the general government; and they do not 
convict or finally ti'y the guilt, but merely 
hold the party to answer and be tried else- 
where. Id, 304. They acted here, too, volun- 
tarily, and without objection taken before 
them. After all this, we do not feel war- 
ranted in holding their acts to be void as to 
these prisoners. 

The legislation on this subject by congress, 
commenced with the earliest operations of 
the government. By an act passed Septem- 
ber 24th, 1789, c. 20, § 33 [1 Stat. 91], the 
justices of the peace in the different states 
are empowered to examine and commit of- 
fenders in cases arising under the laws and 
jurisdiction of the United States. The act of 
July 16th, 1798, c. 13, is similar in character. 
1 Stat. 609; Conk. Prac. 399. A treaty has 
all the binding force of a law, by an express 
provision of the constitution. Article 6. The 
treaty of 1842 seems to recognize and adopt 
the propriety of such an examination under it, 
"by any judges or other magistrates" having 
power over similar inquiries, and to certify 
the fact, if appearing to be guilty. A magis- 
trate commissioned by the general govern- 
ment, would possess no more power in such 
case than one commissioned by a state, un- 
less the constitution, or a ti'eaty, or an act of 
congress had conferred upon him authoritj- 
to carry on such an inquiry, except perhaps 
that such a magistrate might have power to 
commit persons charged with offences against 
the United States, without a special provision. 
1 Burr's Trial, 807, 809, We must, then, re- 
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cur to the acts of cougi-ess before mentioned, 
and tlie treaty as engrafting or vesting the 
authority in tliis case, or the general powers 
devolved hy state laws and usages on jus- 
tices of the peace, for making the first in- 
quiries into offences that have heen commit- 
ted, and then sending the prisoners where 
the laws of the state, or the supreme law of 
the land, to he found in the constitution and 
treaties, may require. See, in Serg. Const. 
Law, 281, a case sustained by Judge Cheves, 
on the ground, that the duty is ministerial 
rather than judicial, and no trial or prosecu- 
tion of the offence is carried on before them. 
So in another case,— Serg. Const. Law, 281. 
So Com. V. Holloway, 5 Bin. 512, the author- 
ity was unquestioned. 

The treaty makes express provision that 
the certificate be made to the proper executive 
authoritj', in order that a warrant may issue 
by him for the surrender of the fugitives. 
Now, if a treaty stipulated for some act to be 
done, entirely judicial, and not provided for 
by a general act of congress, like that before 
cited, as to examinations such as here before 
magistrates, it could hardly be done without 
the aid or preliminary direction of some act 
of congress prescribing the court to do it, and 
the form. But where the aid of no such act 
of congress seems necessary in respect to a 
ministerial duty, devolved on the executive, 
by the supreme law of a treaty, the executive 
need not wait and does not wait for acts of 
congress to direct such duties to be done and 
how. There is no appropriation of money re- 
quired, so as to raise the question, formerly 
much discussed, as to the power of the house 
of representatives, in such cases, being either 
concuixent or merely declaratory. Nor is 
there any special form, or assignment of au- 
thority to be exercised here, which requires 
detailed provisions by legislation, beyond 
what is so unusually full in this treaty itself. 
See on this the debates as to Jay's treatj', and 
the convention with England of 1818. A 
case, where an act of congress has been deem- 
ed necessaiy to aid the executive in enfor- 
cing treaties, is one passed 2 March, 1829, c. 
41 (4 Stat. .359), for imprisoning deserters 
from foreign vessels, drawn up by myself. 
And there are several, where appropriations 
of money are necessaiy, and some, changing 
duties on imports, to confonn to treaties. It 
is here only on the gi'ound, that the act to be 
done is chiefly ministerial, and the details 
full in the treaty, that no act of congress 
seems to me necessaiy. U. S. v. Robins [su- 
pra.] See, furthei", 1 Bl. Comm. Append, (by 
Tucker) 1-5, 

What is "the proper executive authority," 
under the treaty, is the next question. I 
think it cannot well be doubted, ^\ leu we 
recollect that it is a subject connected with 
the duties of our foreign relations, and execu- 
tive or ministerial in its character. Those re- 
lations are in charge of the general govern- 
ment, and more immediately of the state de- 
partment in that government, under the di- 
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rection of the president. It has very properly 
been said, in argument, that had the presi- 
dent in person been intended, he would prob- 
ably have been designated as the president, 
or the executive. And had not the duty been 
ministerial, some branch of the judicial de- 
partment would have been appointed for this 
dutj"-, or the judiciary generally. In the case 
of TJ. S. V. Robins [supra], which at once 
occurred to me when this petition was first 
mentioned, the president himself, in the ab- 
sence of any designation of the officers to 
surrender under the treaty of 1794, seems to 
have preferred the request to have the pris- 
oner sm-rendered, and the court, under that 
request, delivered him up to the British 
agents when brought before it by a habeas 
corpus. That case, when first read, some 
thirty years since, made a deep impression 
on my mind, from sympathies for the seaman 
being mmored to have fieen impressed, and 
an American; and from the very able argu- 
ment by Chief Justice Marshall, then a mem- 
ber in congress, where the case was agitated 
after the surrender of Robins. But here the 
facts are entirely different. The averments, 
that the prisoners were British subjects, vol- 
untarily serving in a British vessel, and of- 
fending against British laws, if at all, are not 
controverted. Had there been no expression 
in the treatj', looking to some "proper execu- 
tive authority," the warrant to be issued, 
which is provided for in this case, and not in 
the treaty of 1794, might as suitably emanate 
from the state department as the president. 
For the president, as such, issues no such pre- 
cepts in any case; has not the public seal; 
has no records, nor even executive journals; 
and his correspondence and action with for- 
eign powers are entirely through the state 
department; and the acts of the latter eu- 
topics connected with them, are generally 
regarded as his, in point of law. XT. S. v, 
Eliason, 16 Pet. [41 U. S.] 291, 302. They 
might perhaps in this case be justified as his, 
if he alone could make the surrender. But 
the state department, by analog}^ to England, 
where it issues many species of warrants, 
would be most likely to occur to the minds oJ^ 
the negotiators in the treaty of 1842, as the 
suitable one to issue the warmnt therein pro- 
vided for; and hence, the expression of 
"proper executive authority," was probably 
selected to designate it, or coerce its action 
when convenient, rather than another forat 
of expression, which would confine the power 
to the president, acting only in his own name 
and person. One surrender has already been 
made, it is said, in this district,, in this way; 
and we all recollect another of the Scotch wo- 
man, for a supposed murder, made in the dis- 
trict of New York. No objection is urged, 
that the demand by the British minister does 
not come from a proper officer. Under these 
considerations, then, we deem it our duty to 
order, that the prisoners be remanded to the 
custody of those from whom they were 
brought up. 
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Case No. 1S,735. 

SHECKLER et al. v. The GENEVA BOXER. 

District Court, W. D. Pennsylvania. July 6, 
1829. 

Admiralty Juuisdictiox — Inland Rivers — 
Wages of Seamen. 

Where a crew was shipped at Cincinnati, in 
Ohio, a regular port of entry, in a vessel of up- 
wards of 10 tons burthen, and proceeded with 
her to Pittsburg, Pennsylvania, also a port of 
entry, where the freight and cai'go were dis- 
charged, without payment of the wages of the 
crew, the court, upon a libel by the crew, de- 
termined that it had jurisdiction, and decreed a 
sale of the vessel for payment of their wages. 

[Decided by WALKER, District Judge. No- 
where reported; opinion not now accessible. 
The statement of the points determined was 
taken from Serg. Const. Law, 195.] 

[NOTE. This decision, rendered in 1829. 
was based upon section 9 of the judiciary act of 
1789 (1 Stat. 77), which conferred upon the dis- 
trict court exclusive admiralty and maritime 
jurisdiction, "including all seizures under the 
laws of impost, navigation or trade of the Unit- 
ed States, where the seizures are made on wa- 
ters which are navigable from the sea by ves- 
sels of ten or more tons burthen." In the Thom- 
as Jefferson (1825), on appeal from the circuit 
court of Kentucky, a suit for wages earned on 
a voyage from a point in that state, up the Mis- 
sissippi and Missouri rivers and return, the su- 
preme court, by Mr. Justice Story, held that, 
as the voyage, in its commencement, progress, 
and termination, was several hundred miles 
above the ebb and flow of the tide, the wages 
could in no just sense be considered as having 
been earned in a maritime employment, and, 
further, that the act of 1789, is limited in its 
application to the casesi therein stated, and 
would not cover voyag(s of this nature, unless 
congress had extended the right to sue in ad- 
miralty courts to such cases. 10 Wheat. (23 
tl. S.) 428. This remained the law until the act 
of 1845 (5 Stat. 726; Rev. St. § S66), extended the 
admiralty jurisdiction to matters "arising up- 
on or concerning any vessel of twenty tons 
burthen or upward, enrolled or licensed for the 
roasting trade, and at the time employed in 
the business of commerce and navigation be- 
tween places in different states and territories 
upon the lakes and navigable waters connect- 
ing the lakes." The Thomas Jefferson was sub- 
sequently (1851) overruled by The Genesee 
Chief V. Fitzhugh, 12 How. (53 U. S.) 443. 
Mr. Justice Taney pointed out that the early 
limitation of admiralty jurisdiction in the Unit- 
ed States to tide waters was due to the fact that 
the English admiralty only extends to tide 
waters, for the reason that there are no other 
navigable streams in that country, and that for 
many years after the act of 1789, the commerce 
of the United States was such that no maritime 
questions arose on other than tide waters. 
The act of 1845 was held a constitutional grant 
of judicial power, under that provision of the 
constitution which embraces "all cases of ad- 
miralty and maritime jurisdiction." The juris- 
diction conveyed by Act 1789, § 9, was held 
"to depend upon the navigable character of the 
water, and not upon the ebb and flow of the 
tide. If the water was navigable, it was deem- 
ed to be public, and, if public, was regarded as 
within the legitimate scope of the admiralty 
jurisdiction conferred by the constitution." 
In 1857, a cause came before the supreme court 
directly involving the act of 1789. It grew out 
of a collision on the Alabama river, in the state 
of Alabama, some miles above tide water, and 
the district court had dismissed the libel for 
want of jurisdiction. It was held that that 
act embraced all waters "navigable from the 
sea" by vessels of the prescribed class, with- 



out regard to the ebb and flow of the tide. 
Jackson v. The Magnolia, 20 How. {61 U. S.) 
296-1 
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Case No. 1S,736. 

SHEDDEN V. OUSTIS. 

[1 Hughes, 246; i 6 Call, 241.] 

Circuit Court, D. Virginia. 1793. 

Courts — Federal Jurisdiction — Failure to 

State Citizenship in Declaration— How 

Taken Advantage of. 

1. A plaintiff in a federal court must state 
himself to be the subject or citizen of a foreign 
state, in order to entitle the court to jurisdiction. 
And if he omits it, the defendant may take 
advantage of the omission by motion in arrest 
of judgment. 

2. For, the general and state governments 
should be kept separate; and each left to do the 
business properly belonging to it. 

The plaintiff did not state himself in his 
declaration to be the subject or citizen of a 
foreign state; and the question was, if this 
should be done, in order to show that the 
court had jurisdiction. 

JAY, Circuit Justice. If the court has not 
jurisdiction, it is on account of the disability 
of the person, which might be pleaded in 
abatement; and if it could be pleaded in 
abatement, then can the exception be taken 
advantage of, by motion in arrest of judg- 
ment, after verdict. 

Mr. Wickham, for defendant. 

The exception appears upon the face of the 
declaration. For the charge of jurisdiction 
in the declaration only states that the bond 
itself was made within the jurisdiction, but 
says nothing as to the person of the plaintiff. 
Now, jurisdiction in this court respects the 
person, and not the place; for the court has 
jurisdiction as well over contracts made with- 
out, as those made "within the limits of the 
state. The difference is, between courts of 
general, and those of limited jurisdiction. If 
tlie cause depended before the court of king's 
bench in England, or the general court here, 
and there had been any disability, it should 
have been pleaded; because their jurisdic- 
tion is general. But the jurisdiction of this 
court is limited, as to persons; and, there- 
fore, should be shown, as well as that of a 
court whose jurisdiction is limited a.s to local- 
ity and extent. The common law authorities 
all show that jurisdiction should be averred; 
and though they may seem to differ, yet the 
whole difference in any of them is only what 
amounts to a sufficient averment, on which 
j the authorities do not agree. Now, the only 
j difference between those cases and that at 
bar is that those were inferior courts, and 
this a superior court; and therefore it may 
be argued that the cases in the former turn- 
ed upon the inferiority of the court; but that 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 
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iivgument is not satisfactory. Tlie true rea- 
son is, not that they -were inferior, but that 
they were limited courts. So this is. There- 
fore, the plaintiff must show that the com-t 
has a right to discuss his claims, and not 
merely that he has a right to the thing he 
claims. 

Mr. Campbell, conti'a. 

A motion to arrest a judgment must be 
grounded on error apparent on the record; 
And the question is of this case here. Some- 
thing should manifestly appear to be errone- 
ous; not whether, possibly so, or not. The 
English authorities do not prove that disabil- 
ity may be urged after verdict. The ques- 
tion, in all of them, was concerning the lim- 
its of the jurisdiction of the court where the 
mictions were brought. For, being inferior 
courts, the superior courts at Westminster 
confined them, both because derogatoiy to 
the common law and for the sake of the 
venue. This, therefore, is a novel objection, 
and must stand on its own reasons. Some 
persons may sue here, others cannot. There- 
fore, the defendant must point out the dis- 
ability; for the court will not inquire into 
circumstances, unless he shows it. Parties 
are only the instruments of jurisdiction; for 
^e jurisdiction of the court is independent of 
parties. There must, indeed, be parties be- 
fore the court; but jmlsdiction consists in 
authority to decide rights. If the defendant 
does not show a want of jurisdiction, it shall 
be intended. Garth. 33, 34. The doctrine is, 
that by pleading you admit jurisdiction. It 
may be argued that consent does not give ju- 
risdiction, but that is only where want of it 
appears of record. If, indeed, the declara- 
tion had slated that the plaintiff and defend- 
ant were both citizens of this state, the de- 
fendant's admission would not have given ju- 
risdiction; but the party may dispense with 
facts if he will. Comb. 2.54. Therefore, as 
the case now stands, it is altogether a ques- 
tion as to the subject-matter of complaint, 
and if the plea does not state facts to oust 
jurisdiction, the court will intend it as admit- 
ted. The court cannot judicially notice dis- 
tricts of country, or the kind of persons who 
sue, unless it be expressly submitted to them 
by the pleadings. But after issue joined on 
the merits, they will not receive proof of resi- 
dence or other disabilitj', but of the subject- 
matter In dispute only. For the plea answers 
the allegations with respect to the debt, and 
not of the person. If inconveniences should 
be alleged as that any citizen may sue here, 
the answer is, that the defendant may avail 
himself of the incapacity of the plaintiff to 
sue, by pleading, and if he does not, he must 
abide by It. 

TVickham was about to reply, but was stop- 
ped by the court. 

IREDELL, Circuit Justice. The jurisdic- 
tion of the court is limited to particular per- 
sons; and, therefore, must be averred. For 
the difference has been rightly taken by the 
defendant's counsel, between courts of limit- 



ed and those of general jurisdiction. In the 
latter, exceptions to the jurisdiction must be 
pleaded; but in the former the defendant is 
not bound to plead it, for the plaintiff must 
entitle himself to sue there. If the declara- 
tion had alleged that the plaintiff was a for- 
eigner, then the defendant must have plead- 
ed the disability, as he would have admitted 
his capacity to sue. Ability to sue here is 
a fact which rests more in the knowledge of 
the plaintiff than of the defendant; and, 
therefore, the fonner should show himself 
capable of suing here. It is not the same with 
regard to the place of conti-act, for that the 
defendantknows as well as the plaintiff; and, 
therefore, if there be any exceptions on that 
ground, it being a thing in the knowledge of 
the defendant, he should plead it for the 
same reason that the plaintiff must aver his 
capacity in the other cjise. It is important 
that it should appear upon the record that 
the court had jm-isdiction and has only de- 
cided on cases within its cognizance. 

JAY, Circuit .Justice. I at first thought it 
questionable on the gi-ound of a difference be- 
tn^een jurisdiction over the subject-matter 
and over persons. But on reflection,.! do not 
think the distinction is important The Eng-» 
lish practice has been rightly stated by the 
defendant's counsel, and those rules are more 
necessary to be observed here than there, on 
account of a difference of the general and 
state governments, which should be kept sep- 
arate, and each left to do the business proper- 
ly belonging to it. Therefore, this court 
should not exceed Its limits, and try causes 
not within its jurisdiction. Consequently, 
the jurisdiction ought to appear, but it does 
not in this ease; and, therefore, I think the 
judgment should be arrested. 

[PER CURIAM. Arrest the judgment.] 2 
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In re SHEEHAN. 

[8 N. B. R. 345.] 1 

District Court, E. D. Michigan. 1873. 

BANKiioPTcr— Provable Debt— Levy — Waiveu— 
Wkit op Error. 

1. At common law a writ of error and super- 
sedeas of execution leaves the judgment intact, 
and it is a provable debt in bankruptcy. 

2. The levy by a creditor of an execution on 
sufficient property to satisfy his debt does not 
estop him from moving to have his debtor ad- 
judged bankrupt, but the filing of the petition 
in bankruptcy will be held a waiver of. the 
levy, and an election by the creditor to proceed 
in the bankrupt court. 

3. Where a judgment on which a supersedeas 
and stay of execution has been granted by the 
state court, pending the decision of a writ of _ 
error, is proved in bankruptcy, the bankrupt ' 
court will stay the payment of any dividends on 
the claim during the pendency of the writ of er- 
ror. Avery v. Johann [Case No, 675] dissented 
from. 

[Cited in Stockwell v. Woodward, 52 Tt. 230.] 

2 [Prom 6 Call, 241.] 

1 [Reprinted by permission,] 
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[In the matter of Daniel Sheelian, a bank- 
rupt.] 

On motion to dismiss the petition for ad- 
judication of bankruptcy, and all the pro- 
ceedings had thereunder. The petitioning 
creditor's debt is alleged in the petition to 
be founded on a judgment of the circuit 
court of the county of Wayne, state of Mich- 
igan, for sis thousand five hundred dollars 
in her favor and against the alleged bank- 
rupt, for damages for a breach of promise 
to many. The judgment was entered March 
7th, 1873. A writ of eiTor was issued on 
the 8th, and notice of it to plaintiff's attor- 
ney served on the 10th of the same month. 
The petition for adjudication was filed 
March 15th, 1873, and the order to show 
cause was made returnable March 24th. On 
the 22d of March, two days before the re- 
turn day of the order to show cause, the 
writ of error was served on the clerk of the 
court in which the judgment was entered, 
and at the same time the neeessaiy bond 
for stay or supersedeas of execution was 
filed. Before the petition for adjudication 
was filed an execution had been issued upon 
the judgment and delivered to the sheriff of 
^he county, but it was found that the judg- 
ment debtor had conveyed away and tiuns- 
ferred all his property liable to execution 
since the rendition of the judgment. A levy 
upon the real estate so conveyed was never- 
theless made. The levy was made on the 
14th day of March, 1873, and this petition 
was filed on the next day. The motion is 
founded on certified copies of the writ of 
error, and bond for stay of execution, and 
afti davits. 

The grounds of the motion are: (1) That 
the petitioning creditor has no longer a 
provable debt in the bankruptcy, on account 
of the writ of error and bond for stay of ex- 
ecution; and (2) the petitioner having made 
her election to proceed under the laws of 
Michigan for the collection of her judgment 
by issue and levy of execution before this 
petition was filed, could not abandon the 
same and resort to the bankruptcy court. 

[See Case No. 12.788.] 

LONG YEAR, District Judge. First, as to 
the effect of the writ of error and stay of 
execution upon the judgment, as a provable 
debt in bankruptcy. But for these proceed- 
ings the judgment is, no doubt, a provable 
debt. See, also. In re Sidle [Case No, 12,- 
844]. This is not questioned by the learned 
counsel for respondent, unless the issue and 
levy of execution deprived it of that quality, 
which will be considered in its order. If, 
however, the writ of error and stay of ex- 
ecution deprived the judgment of its prov- 
able character within the meaning of the 
bankrupt act, then, of course, the petition 
must be dismissed, because, by section thir- 
ty-nine of the act, a petition in involuntary 
bankruptcy can be filed only by a creditor 
having a provable debt. 



By the statutes of Michigan, in relation to 
proceedings on writ of error (2 Comp. Laws 
1871, p. 1970, § 7123), it is enacted that all 
matters not therein provided for "shall be 
according to the course of the common law, 
as modified by the practice and usage in 
this state, and such general rules as shall 
be made by the supreme court." At the 
common law, except in the case of judg- 
ments in certain inferior coui*ts, the record 
and judgment remain in the court in which 
the judgment is entered, after as well as be- 
fore writ of error, a transcript merely being 
sent up. 2 Tidd, Pi-ae. 1159. So, too, under 
the statutes and rules of the siipreme court 
of Michigan. The judgment is in no man- 
ner superseded, invalidated or affected, by 
the pendency of the writ of error. The ex- 
ecution only is stayed or superseded. This 
is clearly recognized by that provision of the 
Michigan statutes (2 Comp. Laws 1871, p. 
1969, § 7120), enacting that no writ of error 
shall operate to stay or supersede the execu- 
tion in any civil action unless the bond there- 
in specified shall be given. This provision 
relates to the execution alone. It in no 
manner adds to, detracts from, or affects the 
judgment. That remains just as it woultl 
be without the statute. But how could an 
execution issue (in case the required bond 
be not given), except upon the theory that 
the judgment remains in full force and ef- 
fect in the court in which, it was entered, 
notwithstanding the writ of error? Such is 
clearly the assumption upon which the stat- 
ute is based. This is further recognized by 
the following: A judgment may be sued 
and a recoveiy had upon it pending the writ 
of error, although execution will be stayed 
upon such second judgment (if bond was 
given), until the writ of error is determined. 
2 Tidd, Prac. 1446. The judgment maj' be 
vacated and a new trial granted in the court 
in which the judgment is entered, pending 
the writ of error. People v. Judge of Wayne 
Cir. Ct., 20 ilieh. 220. The record and judg- 
ment may be amended in the court in which 
it was entered, pending the writ of error, 
O'Flynn v. Eagle, 7 Mich. 306. 

The case on error is not considered a con- 
tinuation of the original suit. The issue in 
the original suit is determined by the judg- 
ment. A new issue is formed in the case on 
error, relating to the judgment alone, and 
not for a re-trial of the cause of action; and 
it has been said that a writ of error "is less 
an action between the original parties than 
a question between the judgment and the 
law." Allen v. Mayor, etc., 9 Ga. 28(>, cit- 
ing 7 Durn. & E. [7 Term R.] 337; 6 Port. 
[Ala.] 9; 3 Story, Const. Law, § 1721; 2 
Sandf. 101. "It is not the action which is 
to be judged, but the judgment." Id. 

I arrive, therefore, at the following con- 
clusion: That pending a writ of error, and 
until a judgn—^nt of reversal, the judgment 
in the court beloAv remains, and is, a subsist- 
ing, valid and binding judgment in that 



[21 Fed. Cas. page 1221] 

court, and may be resorted to and used as 
evidence of a present indebtedness, and for 
all purposes for wMcli a judgment may be 
resorted to and used, excepting and barring 
the one disability to issue execution upon it 
in case the requisite bond has been given. 
It results from this conclusion, that in this 
case the judgment is such a debt as will 
sustain the petition for adjudication of bank- 
ruptcy. 

The above conclusions ■ in no manner in- 
volve any question of <;omity or of conflict 
of jurisdictions between this court and the 
state supreme court, as was contended at 
the bar. They are based simply upon the 
judgment as it now stands, without any re- 
lation to and entirely regardless of any 
questions which can arise before the su- 
preme court on the writ of error, "When 
that court shall have decided those ques- 
tions this court will be bound by their deci- 
sion, and will most cheerfully enforce it. 
There may be a stage in these proceedings 
at which a conflict might be involved, and 
that is, in case some proceeding is proposed 
iu regard to this judgment which would 
conflict with or be an evasion of the disabil- 
ity to issue execution upon it. Such would 
be the case where the judgment creditor, 
having proved her judgment in the ordinary 
com-se of the bankruptcy proceedings, pre- 
sents the same for receipt of dividends. 
In such case this court would see to it that 
no dividends be paid until the writ of error 
is determined, when the debt will be ordered 
to be paid, or expunged, or further suspend- 
ed, as shall be indicated by the. exigencies 
of the judgment of the supreme court. In 
the meantime the proceedings in bankrupt- 
cy may go on in the usual way to their final 
orderly termination; and if the judgment 
creditor shall not, in the meantime, have 
succeeded in getting her debt in a condition 
to receive dividends upon it, she will be no 
better, and perhaps no worse off, than she 
would have been if she had not commenced 
these proceedings. 

Involuntary proceedings in banki-uptey are 
not in any sense proceedings merely for the 
collection or seeuritj' of the particular debt 
of the petitioning creditor. They are for the 
benefit of all the creditors. It is true, up to 
adjudication^ the petitioning creditor con- 
trols the proceedings, but when adjudication 
of bankruptcy passes it relates back and cov- 
ers the whole intermediate time between the 
filing of the petition and the adjudication. 
The adjudication of bankruptcy is not based 
upon the relation of debtor and creditor 
alone, but, that relation existing, it is based 
upon the additional fact that the debtor has 
committed some act or acts of bankruptcy. 
The effect of the adjudication is that the 
debtor then and there, at the time and place 
of committing the act or acts of bankruptcy, 
became a bankrupt. The fact that the peti- 
tioning creditor has a provable debt to the 
requisite amount is necessary to be shown for 
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two purposes only, viz.: First, to show that the 
alleged debtor occupies that relation; and, 
second, to show that the petitioner has the 
requisite qualification to commence the pro- 
ceedings. Its office is then exhausted^ and it 
has not and is never given, any other or fur- 
ther force or effect. The petitioning creditor 
stands in no better rr more favorable position 
after adjudication than any other creditor. He 
must prove his debt in the course of the bank- 
ruptcy proceedings the same as any other 
creditor. His debt may be opposed, adjudicat- 
ed upon and allowed, abated, or expunged the 
same as any other debt. It therefore cannot 
be said that the taking of the property of 
the debtor into the custody of the bankruptcy 
court by virtue of the adjudication of bank- 
ruptcy is a taking upon or for the security or 
payment of the particular debt of the peti- 
tioning creditor, and so, in this case, in con- 
flict with the disabilitj' to issue execution up- 
on the petitioning creditor's judgment. How 
it would be in such a case if it was made to 
appear that there were no other creditors it 
is imnecessary here to discuss, as no such 
fact appears in this case. 

As this case is now presented the first 
ground of objection is not tenable. 

Second, as to the effect of the issue and 
levy of execution upon the petitioner's right 
to invoke the powers of this court The ar- 
gument in support of this ground of motion 
is based, first, upon an election of remedies; 
and, second, that the debt was fully secured 
by the levy. In support of the first proposi- 
tion, Cohen v. Cunningham, 8 Term R. 123, 
is cited, where it was held that a judgment 
creditor having taken the body of the debtor 
in execution must be held to have elected his 
remedy, and could not afterward come into 
the bankruptcy court for relief. That is, no 
doubt, entirely correct, because at the com- 
mon law the tailing of the body in execution 
is a satisfaction of the judgment, and of 
course the judgment creditor could thereafter 
have no other remedy upon his judgment in 
the bankruptcy or elsewhere. It is true, the 
decision is not placed expressly on that 
ground, but it affords a rational explanation 
of it, and is in no manner inconsistent with 
what is said by the learned judge who made 
the decision. But I have yet to be con- 
vinced that the institution of proceedings by 
a creditor against his debtor, at law or in 
equity, concludes the^ creditor from after- 
wards abandoning such proceedings, and 
coming into the bankruptcy court at any time 
before such proceedings have resulted in a. 
satisfaction of the debt. The levy in this 
case was not a satisfaction, because it was 
on real estate only. There Is, therefore, in 
my opinion, nothing in this argument as ap- 
plied to the facts in this ease. 

In support of the second proposition, Av- 
ery Y. Johanu [Case No. ^75] is cited. That 
case was quite like the present one, except 
that there had been no writ of error and 
stay, or supersedeas of execution; and if I 
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agreed with the learned Judge who made that 
decision in his reasoning and conclusion, per- 
haps I should he compelled to dismiss the 
petition in this case. But with great defer- 
ence to the age and experience of that learn- 
ed judge, I am compelled to differ with him 
as to both. In the first place, that decision 
seems to be based largely upon the assump- 
tion that the judgment creditor having elect- 
ed to proceed by issue and lerj' of execution 
he is concluded from resorting to any other 
remedy, but must follow liis levy to its legiti- 
mate results in the state courts; as to which 
doctrine my adverse views have already been 
given. In tlie next place, the decision seems 
also to be based largely upon the fact that 
it was not alleged and proven tliat there were 
other creditors to be benefited by the banli- 
ruptcy proceedings, and that the petitioning 
cr-editor, being ali-eady fully secured, has no 
need of resorting to them. That it is neces- 
sary in the first instance for a petitioning 
creditor to show, in any case, that there are 
otlier creditors, I believe is nowhere else as- 
sorted or assumed. The act does not require 
it, nor the antliorized form of petition pre- 
scribe it. Ordinarily, bankruptcy proceed- 
ings may be instituted and maintained where 
there are no other creditors. If, however, 
tliat fact becomes material in any case, I 
tliink the burden is upon the respondent to 
show it. 

But did the petitioning creditor in the pres- 
ent case olitain security by the levy of her 
execution upon the land in question without 
further proceedings? She certainly obtained 
no lien (or at most but an inchoate one) as 
against the persons to whom the title had 
been transferred. In order to obtain a per- 
fected lien as to them, proceedings and de- 
cree in equity directly against them were nec- 
essary, and it certainly does not lie in the 
mouth of a Judgment debtor, under such cir- 
cumstances, to assert a hen, because he 
would thereby be asserting his own fraud in 
derogation of the title of his grantees, per- 
haps innocent purchasers, to gain an ad- 
vantage to himself. The allegation in the pe- 
tition that the conveyances were fraudulent 
as to creditors, relates to the debtor alone, as 
an act of bankruptcy; and an adjudication 
that they Avere so on his part, in no maimer 
affects the title in the hands of his grantees, 
or subjects the property to the payment of 
his debts. Further- proceedings directly 
against his grantees are necessary for that 
purpose. Throwing out the doctrine of elec- 
tion of remedies, which we have seen is not 
tenable, I think the fact of the levy has no 
significance. At all events, if it had any 
significance at the time it was made, as a 
step necessaiy to obtain a lien, the Judgment 
creditor has shown her intention to abandon 
the same by coming into this court instead 
of taking tlie further steps in the state court 
necessary to perfect it. Whether, under any 
circumstances, she could be allowed in this 
court any claim or advantage on account of 



the levy, it is unnecessary now to decide, but 
I am at present clearly of the opinion that 
she could not. 

The foregoing considerations are independ- 
ent of the fact of the stay of all further pro- 
ceedings upon the execution by the writ of er- 
ror and bond, under the statute of Michigan 
before cited. That fact, I think, adds addi- 
tional force to those considerations. The stay 
of proceeding upon the execution thus provid- 
ed, is not conditional or contingent upon af- 
firmance or reversal of the Judgment, but it 
seems, by the terms of the statute, to be ab- 
solute and peiijetual. This being the case, no 
further proceedings, of course, could be, nor 
ever can be had by virtue of the levy, and it 
is, of course, a nullity. It results that the 
motion to dismiss the petition must be de- 
nied. The respondent will, however, be allow- 
ed reasonable time to answer the petition, if 
he desire to do so. 

On the filing of the petition a warrant of 
arrest and to take possession provisionally 
was issued, and the respondent was arrested 
and is now in custody, but no property or ef- 
fects have been delivered to or taken posses- 
sion of by the messenger. The arrest is in no 
manner for security or satisfaction of the pe- 
titioning creditor's debt. It is simply to se- 
cure the attendance of the respondent from 
time to time as the court shall order, until the 
decision of the court upon the petition, or the 
further order of the court, and it is to that 
purpose, and no other, that bail is required of 
him. I cannot see that this in any manner 
conflicts with, or is an evasion of tlie restric- 
tion against suing out execution for the sat- 
isfaction of the petitioning creditor's judg- 
ment. The motion to dismiss the waii-ant 
of arrest must, therefore, also be denied. 

As a warrant to take possession provisional- 
ly, it is for the benefit of all the creditors. 
If, however, it was made to appear that 
there are no other creditors I should be in- 
clined to say that its execution to that extent 
should be stayed. But, in the absence of any 
such slaowing, the motion in that regard must 
be denied. 

An order must be made denying the mo- 
tion to dismiss, and allowing the respondent 
ten days to answer the petition. As the 
main question is a new one, and presents so 
many plausible considerations favorable to 
the respondent, although not suflicient, in the 
opinion of the court, to entitle him to his 
motion. I shall not award the costs of the 
motion against either party. 
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In re SHEEHAN. 

[8 N. B. E. 353.] i 

District Court, B, D. Michigan. May, 1873. 

Bankruptcy — Dismissal upox Patmext — Costs — 
Counsel Fees. 

1. Where there are not other debts beside that 
of the petitioning creditor, on which the debtor 

1 PSeprinted by permission.] 
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mav be adjudged bankrupt, he is entitled to 
have the proceedings against him dismissed on 
the payment of the petitioning creditors debt 
ind tliG costs 
[Cited in Re Sheffer, Case No. 12,742.] 

2, In a case where the adjudication has been 
resisted, the petitioning creditor may recover 
the costs that are allowed by law to a party re- 
covering in a suit in equity, as defined by act of 
February 26, 1853. 10 Stat. 161. 

3. In such case a special allowance for coun- 
sel fees cannot be made. It is doubtful if it 
can be legally done in any case. 

This matter was heard upon a motion on 
behalf of the petitioning creditor: First, for 
an adjudication of bankruptcy against the 
respondent; or, second, for a reasonable al- 
lowance to the petitioning creditor for dis- 
bursements in the way of counsel fees and 
other expenses incurred, the respondent 
[Daniel Sheehan], having tendered payment 
of the petitioning creditor's claim, and 
shown that there are no other creditors to 
the requisite amount to proceed against him 
under the bankrupt act. The respondent ap- 
peared in response to the order to show 
■ cause and put in a denial, but it is conceded 
that but for the tender, coupled with the 
fact that there are no other creditors, the 
petitioning creditor would be entitled to an 
adjudication of bankruptcy. 

air. Griffin (aioore & Griffin), for petitioner. 

Alfred Russell, for respondent. 

LONGTEAR, Disti'ict Judge. I. The rea- 
son of the rule that a petitioning creditor 
may proceed to an adjudication notwith- 
standing a tender of the f uU amount of his 
claim and costs, and that ordinarily he 
should do so, is that an acceptance of such 
tender would, in cases of actual insolvency, 
be a preference and a fraud upon the other 
creditors; the object of proceedings under 
the bankrupt act being an equal distribution 
of estates of insolvents among all their cred- 
itors, and not merely for the collection of 
debts— the ordinary machinery of courts of 
law and equity being sufficient for the latter 
purpose where that is the only purpose. It 
certainly does not need argument to show 
that the reason of the rule, and consequently 
. the rule itself, has no application to the pres- 
ent case. The motion for an adjudication 
must, therefore, be denied, and the proceed- 
ings must be dismissed; but as the tender 
by respondent did not include petitioner's 
costs in this court, it must be on the condi- 
tion that he pay such costs, in addition to 
the petitioner's claim. 

II. This brings us to the main question 
presented, viz: What costs must respond- 
ent pay, under the circumstances'? In the 
first place, inasmuch as an adjudication was 
resisted, and it is now conceded that except 
for the tender the debtor must have been ad- 
judicated a bankrupt, and no costs were ten- 
dered, the respondent must pay full costs, 
as upon an adjudication after hearing. This 
is not seriously contested. What is eontest- 
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ed, and tlie question for decision is, wheth- 
er respondent can be required to pay more 
than what is legally taxable against him, 
petitioner's counsel having presented to the 
court with his motion a bill of costs and dis- 
bui-sements, mostly for counsel fees, and 
largely in excess of what is legally taxable, 
and asked that the same may be allowed to 
be taxed as a special allowance. 

The only positive enactment upon this 
subject, is general order thirty-one which is 
as follows: "In cases of involuntaiy bank- 
ruptcy -where the debtor resists an adjudi- 
cation, and the court after hearing shall ad- 
judge the debtor a bankrupt, the petitioning 
creditor shall recover, to be paid out of the 
fund, the same costs that are allowed by law 
to a pai-ty recovering in a suit in equity, and 
in case the petition shall be dismissed, the 
debtor may recover like costs against the 
petitioner." It was at first contended, on 
behalf of respondent, that because there 
was, as yet, no fund in court out of which 
such costs could be paid, none were recover- 
able. The court sees no difficulty in that. 
It is easy enough to create a fund by ad- 
judicating the respondent a bankrupt, which 
the court would not hesitate to do if he 
should neglect or refuse to pay the costs 
after the amount shall have been ascertain- 
ed. General order thirty-one is so specific 
that it seems scarcely to admit of question 
as to what costs may be allowed against the 
respondent, and that those are such, and such 
only, as ai-e allowed by law to a party recov- 
ering in a suit in equity. What costs are so 
allowed are readily ascertained by reference 
to the act of congi-ess covering that subject, 
(Act Feb. 26, 1853, 10 Stat. 161,) and the 
equity rules. 

But, it is said, it is the uniform practice 
of the bankruptcy courts to make allow- 
ances to petitioning creditors over and above 
the costs allowed by general order thirty- 
one. That is very true, but the gi'ounds up- 
on which such allowances are based are en- 
tirely wanting here. They are based solely 
upon the ground of equality of distribution 
of the estate among the creditors. It is but 
another mode of compelling all the creditors 
to bear their just proportion of the expenses 
of bringing the debtor and his estate into 
court. Without this element of equality, and 
as a mere charge against the fund or estate, 
I think such allowances have no foundation 
to stand upon; that they are in fact ex- 
cluded by the express designation of gen- 
eral order thirty-one as to what costs are 
recoverable, and that they can in no case be 
legally made. "Inclusio in unius," etc. Such 
allowances may be, and probably have been 
made, but I am not aware that the question 
as to their legality was raised, considered 
or thought of. This is the first time the 
question has been raised in this court, and 
no reported case has fallen under my. notice 
in which it has been presented or considered 
In any other court It results that no allow- 
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anee can be macle to the petitioning creditor 
over and above what is expressly authorized 
by general order thirty-one, viz.: "The same 
costs that are allowed by law to a party re- 
covering^ in a suit in equity." 

Let an order be made denying the motion 
for an adjudication, and for a dismissal of 
the proceedings, upon the express condition, 
however, that the respondent pay to the peti- 
tioner, or her attorneys, her costs of these 
proceedings as upon an adjudication of bank- 
ruptcy after hearing, on the amount thereof 
being ascertained by due legal taxation be- 
fore a proper taxing officer, and granting the 
parties leave to apply to the court for further 
directions in the premises as they may be ad- 
vised. 

[For subsequont proceedings in this litigation, 
see Case No 12,737.] 
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Case ISTo. 1S,739. 

SHEEHEE V. RESLEE. 

[1 Crancb. 0. 0. 42.] i 

Circuit Court, District of Columbia. Oct. 
Term, 1801. 2 

Malicious Prosecution — G-BNER.iL Issue — 
Probable Cause. 

In an action on the case for a malicious prose- 
cution, the defendant may, upon the general is- 
sue, show probable cause for the prosecution. 

Case, for a malicious prosecution: To set 
aside an office judgment at the third term 
after it was rendered, the defendant pleaded 
a special justification which went to show 
probable cause for the prosecution. 

The counsel for the plaintiff objected to 
the receiving the plea, and cited Bull. N. P. 
14; Sutton v. Johnstone, 1 Term E. 493; 
Cox V. Wirrall, Cro. Jac. 193; Downman v. 
Downman, 1 TS'ash. {Va.} 29; Farmer v. Dar- 
ling, 4 Burrows, 1971. 

CRANCH, Circuit Judge. As the gist of 
the action is malice and the want of prob- 
able cause, the plaintiflC must show the want 
of such cause; which will admit the de- 
fendant to give in evidence on the general 
issue the same facts which he has pleaded 
specially. Consequently, it is not necessary 
to the merits of the case that they should be 
specially pleaded. And the defendant hav- 
ing suffered an office judgment to go against 
him, and this not being a plea to issue, he 
cannot claim it as a qjatter of right. 

MAESHALI/, Circuit Judge, of the same 
opinion. 

1 [Eeported by Hon. William Cranch, Chief 
Judge,] 

2 [Afiirmed in 1 Cranch (5 U. S.) 110.] 
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KILTY, Chief .Tudge. Although it is nec- 
essary for the plaintiff to give evidence of a 
want of probable cause, yet that would per- 
haps only admit the defendant to give evi- 
dence as to the same facts which were dis- 
closed by the plaintiff, and might not au- 
thorize him to give evidence of other facts 
within his own knowledge, and which might 
not be known to the plaintiff. This is a plea 
tending to an issue, and X think the defend- 
ant is in time to plead it. 

A bill of exceptions was taken. P-^e this 
case in the supreme court of the United States 
(1 Cranch [i> U. S.] 110), where the judgment 
was affirmed. 
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SHEEHY V. MANDEVILLB. 

[2 Cranch, C. C. 15.] 1 

Circuit Court, District of Columbia. Nov. 
Term, 1810. 

PlEADIXG— G-ENERAL ISSUE— WheN MAT BE PLEAI>- 

ED— Mandate of Supreme Court. 

The court may, in its discretion, allow the 
general issue to be pleaded after judgment up- 
on demurrer has been awarded bv the supreme 
court of the United States, and a mandate to this 
court to enter the judgment and award a writ 
of inquiry. 

The plaintiff being about to execute his 
writ of inquiry, llr. C. Lee. for the defend- 
ant, moved for leave to plead the general 
issue. 

Mr. E. J. Lee and ilr. Jones, for plaintiff, 
contra. The mandate from the supreme 
court (see 6 Cranch [10 U. S.] 253) is peremp- 
tory to render judgment for the plaintiff on 
the first count, and to award a writ of in- 
quiiy. But if it be within the discretion of 
the court, they will not permit the defend- 
ant now to amend his pleadings, as the plain- 
tiff's principal witness is dead. 

Mr. Youngs, for defendant, cited 3 Bl. 
Comm. 407; 1 Com. Dig. 467; 2 Strange, 
787; 5 Term E. 112, 118; 7 Term R. 132, 
133; [Rapp v. Elliot] 2 Dall. [2 U. S.] 184; 
1 Wash. 318. 

THE COURT refused to permit the de- 
fendant now to plead the general issue; be- 
cause he might have availed himself of the 
special matter, which he has already pleaded, 
upon the general issue; and because the 
plaintiff's witness has died since the former 
judgment. 

THE COURT said, however, that they had 
little doubt as to their power to allow the 
plea; but it was a matter of discretion. 

The residue of this case as it appeared upon 
the writ pf inquiry is reported in 7 Cranch [11 
U. S.] 208. 
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1 [Reported by 'Hon. William Cranch, Chief 
Judgre.] 
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Case 1^0. 1S,741. 

SHEEPSHANKS v. BOYER. 

[Baldw. 462.] i 

Circuit Court, E. D. Pennsylvania. April, 
1827. 

Jddo.mest — Default— IituEGULARLY Enteued — 
Affidavit. 

An afBdavit of merits is not necessary on a 
motion to set aside a judgment by default irreg- 
ularly entered. When the counsel of a defend- 
ant in ejectment requested the clerk to enter his 
appearance, who promised to do it, a subsequent 
judgment by default on a rule to plead in twen- 
ty days is irregular. 

[Cited in Keysei v. Fendall," 5 D. C- 52.] 

The declaration was served on the 11th of 
April; a rule to plead in twenty days or 
judgment Tvas entered, and on the 4th of 
May, on proof of personal service of the dec- 
laration, judgment was entered, and habere 
facias possessionem issued. On the 16th of 
October, 1827, JMr. Rawle, Jun., moved to set 
jiside, on his affidavit, that before any entry 
of judgment, he called on the clerk, and di- 
rected him to enter an appearance for the 
defendant, which he promised to do. 

The motion was opposed by Mr. Ohauueey, 
on the ground that the judgment was regu- 
lar, and the defendant had not made an affl- 
ilavit of merits. 

BY THE COURT. An affidavit of merits 
is necessary where the defendant is in de- 
fault and the judgment is entered pursuant 
to the rules of the court. Here there was 
no default; the application to the clerk, and 
bis promise to enter an appearance, are 
equivalent to an appearance; the attorney 
was not bound to enter his appearance on 
the docket, and though the plaintiff's coun- 
sel did not know of the application, yet as 
he takes judgment at his own risk, he can- 
not retain it under such circumstances. The 
judgment and execution must be set aside. 



Case No. 12,742. 

In re SHEFFER. 

14 Sawy. 363; 2 17 1?J. B. R. 369; 1 San Fran. 
Law J. 117.] 

District Court, D. California. Oct 15, 1877. 

ISTEKVEXIXG CREDITORS — DiSillSSAl. OP PRO- 
CEEDINGS. 

1. When, on the return day, or adjourned 
day, of a rule to show cause in a case of invol- 
untary bankruptcy, the petitioning creditors 
fail to appear, or to proceed, any creditors to 
the required amount may intervene, and pray 
an adjudication on the original petition. It is 
not necessary that such intervening creditors 
should constitute one-fourth in number of the 
creditors, or represent one-third in value of the 
debts due by the debtors. 

2. The dismissal of proceedings in invitum is 
regulated by the forty-first section of the act 

1 [Reported by Hon. Henry Baldwin, Circuit 
Justice.] 

- [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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[of 1867 (14 Stat. 537)]. A motion to dismiss 
will be denied unless the requirements of the 
act be complied with. The court will withhold 
its approval whenever the granting of the mo- 
tion will defeat tne object, or contravene the 
policv of the act. Where a motion to dismiss 
is denied, and the petitioning creditors decline 
or omit to proceed in the cause, any creditor 
of the required amount may intervene and pray 
an adjudication; and this is allowed as the nec- 
essary result of the provisions of section 41, 
and independently of the express permission giv- 
en in section 42. 

In bankruptcy. 

1. H. Dickinson and William Craig, for in- 
tervener. 

H. F. Crane and John Haynes, for alleged 
bankrupt. 

HOFFMAN, District Judge. On the ninth 
of August, 1877, a petition was filed against 
C. M. Sheflfer, by creditors constituting the 
requisite number, and representing the rjeq- 
uisite amount of his entire Indebtedness. 

The order to show cause was made return- 
able August 21. Service was duly made, 
and on the return day he appeared by coun- 
sel, and the hearing was, by successive ad- 
journments, continued until September 25. 
On the twenty-first of September, a stipula- 
tion, signed by all the petitioning creditors, 
consenting that the proceedings be iiismissed, 
was filed in the clerk's office. 

On the adjourned day, September 25, a 
petition was presented by certain ei-editors, 
who had not united in the original petition, 
praying leave to intervene, and that the 
court proceed to adjudicate on the original 
petition. 

This petition was opposed on the part of 
the bankrupt, and a motion on his behalf 
was made that the proceedings be dismissed, 
pursuant to the stipulation on file. Leave 
was given to either side to present affidavits, 
and on the day set for the hearing yolumi- 
nous depositions were read, by which all- 
the facts and circumstances of the case were 
made apparent. It is not denied that the 
petitioning creditors are sufficient in num- 
ber, and the debts due them sufficient in 
amount to satisfy the requirements of the 
act. 

But it appears that, since the filing of the 
petition, the wife of the alleged bankrupt 
has satisfied all their demands, taken an as- 
signment of them to herself, and procured 
from the creditors the stipulation on file. 

It also appears that, shortly before the com- 
mencement of the proceedings, the alleged 
bankrupt conveyed away all his visible prop- 
erty, receiving in exchange therefor some 
lands in Illinois, the deed for which he 
caused to be made out in the name of his 
wife. The pretext for this transaction was 
an indebtedness said to be due his wife for 
previous advances made to him out of her 
separate estate. It is charged by the inter- 
vening creditors that the transaction was 
fraudulent in fact, and the conveyance with- 
out consideration. The truth of this allega- 
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tion cannot now he ascertained. But it is 
evident that tlie debtor has at least commit- 
ted a fraud upon the act by giving his wife 
an unlawful preference. 

The creditors who Intervene are the ven- 
dors of the identical property disposed of by 
the debtor, the proceeds or representative of 
which have been conveyed to his wife. These 
creditoi-s still hold the notes, or substitutes 
for them, given for the purchas^money. But 
since the filing of the petition in bankruptcy 
the debtor has commenced a suit in the Fif- 
teenth district court in San Francisco, in 
which he alleges that the notes were obtain- 
ed by fraud and misrepresentation, and he 
prays that they may be decreed to be deliver- 
ed up to be canceled, and also that damages 
may be awarded him. 

To complete the history of the case, it may 
be added that a warrant was issued, on the 
application of the petitioning creditors, for 
the arrest of the respondent as an absconding 
debtor. He was accordingly arrested at Sac- 
ramento and brought back to San Francisco, 
where he gave bonds and was liberated. 

The forty-second section (section 5026, Rev. 
St.) of the bankrupt act provides that, "if 
the petitioning creditors shall not appear and 
proceed on the retiu;n-day, or adjourned-daj', 
the court may, upon the petition of any other 
creditor to the required amount, proceed to 
adjudicate on such petition, without requir- 
hig a new service or publication of notice to 
the debtor." The words "such petition," in 
this section, evidently refer to the petition of 
the original petitioning creditor; and the act 
contemplates that if he falls to appear, or to 
proceed on the return-day, or the adjoumed- 
day, any other creditor may intervene, and on 
his application the court may proceed to an 
adjudication. This right cannot be cut off 
or defeated by any action of the court, or ar- 
rangement between the petitioning creditors 
and the bankrupt. In re Lacey [Case No. 
7,965], where the motives and policy of the 
enactment are very clearly explained by Mr. 
J. Woodruff. 

In the case at bar, no order of dismissal 
was obtained on the filing of the stipulation 
by the petitioning creditoi-s. If any such 
order had been made it would have been er- 
roneous and void. The intervening creditors 
have regularly appeai-ed on the "adjoumed- 
day," and ai-e therefore entitled to all the 
rights conferred by the section which has been 
cited. 

It is urged, however, that, in view of the 
late amendments to the act, the words "any 
other creditor to the required amount" must 
be construed to mean "any other creditors 
constituting one-fourth in number of all the 
creditors, and representing one-third of the 
aggregate of all the debts due by the bank- 
rupt;" and this on the ground that it would 
be unreasonable to permit a creditor to con- 
tinue and keep alive a proceeding which he 
would have been incompetent to originate. 
But this view is more plausible than sound. 



The language of the section is explicit. It 
confers the right to intervene upon any other 
creditor "to the required amount," i. e., to the 
amount of §250. It has been sufferod to 
stand notwithstanding the adoption of the 
amendment, and it is the existing law. The 
court has no right to disregard so clearly 
expressed a provision of law, and to substi- 
tute for it a provision essentially different, 
upon a conjecture that the section may have 
been overlooked, and that it would have been 
modified if the attention of congress had been 
called to it. 

Whether this section was overlooked or 
advisedly suffered to stand we cannot know. 
But it may well be doubted whether sound 
policy would have permitted Its alteration. 
The motives which led to the adoption of the 
amendment which requires what, for con- 
venience, we may call the quorum of cred- 
itors, to unite in the petition in invoUmtaiy 
cases, are well known. It was thought ex- 
pedient so far to mitigate the supposed 
harshness of the law as to deprive any sin- 
gle creditor or creditors representing in num- 
ber or amounts due them an Insignificant 
proportion of the body of the creditors, or of 
the total indebtedness of the debtor, from 
throwing the latter into bankruptcy contrary 
to the wishes and, perhaps, against the in- 
terests of their fellows. As the law stood, 
a single creditor to the amount of .92o0 could, 
from caprice or malice, precipitate the ruin 
of any one who might be in a condition of 
technical Insolvency, and convert Avhat might 
have proved a temporary embarrassment 
into an Irremediable catastrophe. The con- 
currence, therefore, of a certain quorum of 
the creditors was required. But when that 
quorum has concurred, and the court has 
become possessed of the cause, the object of 
tlie amendment has been attained, undue se- 
verity or oppression has been prevented, and 
the rights of the other creditoi-s have at- 
tached. There seems to be no reason why 
those rights should be any less or different 
from those possessed by them under the 
original act. The failure on the part of the- 
petitioning creditors to appear or to proceed 
cannot be known until it occurs. In most 
cases it will not be anticipated. A singlo' 
creditor may provide for its occurrence by 
attending at the return-day or adjourued-day 
with his own petition; but to oblige him tO' 
arm himself with a petition signed by the- 
quorum of all the creditors is to subject him 
to an unreasonable, and what may prove an . 
unnecessary inconvenience. After consider- 
able observation of the operation of the act^ 
from the date of Its passage, I have no hesi- 
tation in saying that, if called on as a legis- 
lator to adopt, as an amendment to the forty- 
second section, the provisions I am asked as 
a judge to interpolate into it. my vote would 
be in the negative. I am, therefore, of the 
opinion that, under the provisions of the for- 
ty-second section, it is the duty of the court 
to proceed to adjudicate on the original petl- 



L21 Fed. Cas. page 1227] 

tiou upon the applicatioa of the creditors 
who have intervened. 

A motion is also made, on behalf of the 
banki-npt, that the proceedings he dismissed. 
This motion is based on the stipulation and 
consent filed by the petitioning creditors who 
constitute one-third in value and one-fourth 
in amount of all the 'creditors. A consider- 
ation of the merits of this motion will eon- 
firm the conclusion already reached as to the 
application for leave to intervene. A pro- 
ceeding in banUi-uptcy in invitum differs in 
many important respects from an ordinaiy 
suit inter partes. "We have seen that, under 
the provisions of the forty-second section, it 
may be continued without the consent and 
against the wishes of the original pai-ties. 

It can be discontinued only by order of the 
court, on special application (In re Buchanan 
[Case No. 2,073]); and permission to with- 
draw will be withheld even in cases not 
strictly within the forty-second section, 
where the object and policy of the act would 
otherwise be defeated (In re Mendenhall [Id. 
9,424]). 

A petitioning creditor may proceed to ad- 
judication, notwithstanding a tender of the 
full amount of his claim and costs. And it 
is ordinarily his duty to do so; for an accept- 
ance of the tender would, in cases of actual 
insolvency, be a preference and a fraud upon 
the other creditors. In re Sheehan [Case No. 
12,738]; In re Williams- [Id. 17,703]. 

So, under the late amendments, it has been 
held that, where creditors have, in good 
faith, joined in a petition in bankruptcy, they 
will not be permitted to withdraw and have 
the proceedings dismissed as to them, and 
thus break up the quorum of creditors; and 
this for the very suflicient reason that such 
a practice "would lead to underhand and se- 
cret negotiations between the debtor and a 
portion of his creditors, and be a strong in- 
centive for showing favors to a few creditors 
at the expense of the many." Per Mr. J. 
Blodgett, in Re HefEron [Case No. 6,321]; In 
re Sargent [Id. 12,361]. But we are not left 
to the guidance of genei'al considerations 
drawn from the policy and purposes of the 
act and the nature of the proceedings. It 
contains explicit provisions regulating the 
dismissal of proceedings in invitura. The 
forty-first section, as amended, provides that 
all proceedings in bankruptcy may be discon- 
tinued on reasonable notice and hearing, 
with the approval of the court, and upon the 
assent, in writing, of such debtor, and not 
less than one-half of his creditors in number 
and amount, or, in case all the creditors and 
such debtor assent thereto, such discontinu- 
ance shall be ordered and entered. 

The eases in which a discontinuance can be 
entered are thus clearly defined by the act. 
The assent of the debtor is in all cases nec- 
essaxy, and if, in addition, the assent of all 
the creditors be obtained it is entered as of 
coui-se. It may also be entered upon the as- 
sent of the debtor and one-half of the cred- 
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itors in number and amount, but in that case 
only with the approval of the court, upon 
reasonable notice and hearing. These pi'o- 
visions are absolutely inconsistent with the 
position assumed by counsel, that the peti- 
tioning creditors have, in all cases, the right, 
with the assent of the debtor, and without 
the approval of the court, to summarily put 
an end to the proceedings. It is difficult to 
imagine a case where the duty of the court 
to withhold its approval would be more clear 
than in the case at bar. The wife of the 
debtor, who has received a conveyance of 
the proceeds of all her husband's property, 
certainly as a preferred creditor, and per- 
haps without any consideration whatever, 
satisfies the claims of the petitioning cred- 
itors, and asks, in the name of the husband, 
the aid and approval of the court to enable 
her to consummate the fraud by dismissing 
the only proceeding in which that fraud can 
be exposed and defeated, and this against 
the protest of other creditors, who claim to 
be the unpaid vendors of the very property 
the proceeds of which have been conveyed, 
to her. But one answer can be given to such 
an application. 

An additional jeason for withholding the 
approval of the court may be found in the 
provisions of the twenty-second section of 
the act. By that section it is provided that 
"to entitle a claimant against the estate of 
a bankrupt to have his demand allowed, it 
must be verified by a deposition, * * * 
setting forth * * « that the claim was 
not procured for the purpose of influencing 
the proceeding." With regard to this provi- 
sion Mr. J. Lowell obsei-ves: "I do not know 
what it means. I see nothing objectionable, 
in itself, in a person's buying a debt for the 
sake of influencing the proceedings, except 
it be in some such way as has been already 
referred to, that is, to vote for the bank- 
rupt's interest without regard to those of his 
creditors." Ex parte Jewett [Case No. 7,303]. 
If the clause has any practical operation 
whatever, it would seem that it ought to 
apply to a case where the claim is brought 
for the express purpose of defeating the pro- 
ceedings in bankruptcy and securing the ben- 
eflt of a fraudulent preference. 

Whether the wife of the debtor will be de- 
prived of the light to prove the claims she 
has purchased, by reason of her inability to 
take the oath required by the statute, it is 
unnecessary now to determine. It is at least 
clear that neither she nor the debtor has any 
right to ask the approval or assistance of the 
court in: carrying out their design. But even 
if the approval of the couit could be ob- 
tained, under the circumstances of this case, 
the debtor is not in a position to ask it. He 
has not presented to the court "the assent in 
writing of one-half of his creditors, in num- 
ber and amount," as required by the act. 

The motion to dismiss must therefore be 
denied, and the cause remains in court. It 
would seem to follow that any other creditor 
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must be allowed to continue the proceeding, 
and this as the necessary result of the pro- 
visions of the forty-first section, and inde- 
pendently of the express permission given by 
section 42. The fact that the debtor has, 
since the commencement of the proceedings, 
filed a bill in a sttite court, to procure the 
notes held by the intervening creditors, to 
be delivered up to be canceled, and to re- 
cover damages for their alleged fraudulent 
representations, can have no effect on the 
I>roceedings in bankruptcy. By the filing of 
the petition the court acquired jurisdiction 
over the cause as a case in bankruptcy. No 
action of the debtor could thereafter impede 
this court in the discharge of one of its chief 
functions under the act, viz.: "The determi- 
nation of all cases and contx'oversies arising 
between the bankrupt and any creditor or 
creditors who shall claim any debt or de- 
mand under the bankruptcy." 

The motion to dismiss is denied, and the 
application of the intervening creditors is 
gitinted— unless the bankrupt shall, in an 
answer, traverse the allegation that they are 
creditors, in which case the matter will be 
referred to the register to take proofs and 
report. 
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SHEFFIELD v. PAGE. 

SAME V. FOSTER. 

Spr. 285; 1 18 Law Rep. 99.] 

District Court, D. Massachusetts. April, 1S55.2 

EviDESOE— Parol — Contracts— Seamen — Wages 
— Recovery — Measure of Damages. 

1. Where there is a contract, in writing, pur- 
porting on its face to contain the whole agree- 
ment relative to its subject-matter, parol evi- 
dence is not admissible, to prove that a part of 
the entire contract was omitted. 

2. But where the written contract is incom- 
plete on its face, and tacitly refers to parol evi- 
dence, such evidence may be admissible. 

3. And where a mate had signed shipping ar- 
ticles, for a voyage from San Francisco to Cal- 
cutta, in which nc rate of wages was named, 
parol evidence was admitted, to show that his 
contract was for a voyage from San Francisco 
to Boston, via Calcutta, for a certain rate of 
wages per month. 

4. The mate having been wrongfully dis- 
charged at Calcutta, and not being able to ob- 
tain a situation as mate, came to Boston before 
tlie mast; and the court allowed him his ex- 
penses and wages, till he reached Boston, with- 
out deducting what he earned before the mast. 

[Cited in The Cornelia Amsden. Case No. 3,- 
234; Worth v. The Lioness No. 2, 3 Fed, 
925.] 

5. A libel was brought by him against an 
owner, for his wages to Boston, and one against 

1 [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 

2 [Affirmed in Case No. 10,607.] 
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the master, to recover damages for his dis- 
charge; but it not appearing that the master 
had done any wrong or injury to the mate, in 
discharging him, except that necessarily re- 
sulting from a violation of the contract; it 
was held, that he could recover in one suit only, 
and might recover all he was entitled to, on ac- 
count of such discharge, against the owner, and 
the libel against the master was dismissed. 

These two cases were heard together. The 
first was a libel against a part-owner of tlie 
ship Uriel, to i-ecover wages, as first mate, 
from San Francisco, via Calcutta, to Bostou, 
at .?50 per month, from June 20th, 18.")!. to 
April 26th, 1852; the second, a libel agaiust 
the muster of the Uriel, to recover damages, 
for a wrongful discharge of the libellant, at 
Calcutta. In June, 1851, the libellant ship- 
ped in the Uriel, at San Francisco, as fii*st 
mate, for a voyage, as he alleged, from San 
Francisco, via Calcutta, to Boston; but, as 
the respondents contended, only to Calcuttii. 
On the arrival of the Uriel at Calcuthi, the 
libellant was discharged by the master, and 
came home in another vessel, before the mast, 
receiving for his services, in such other ves- 
sel, the sum of $60; and the libel against 
the owner, was brought to recover his wages 
to the time of his arrival at Boston, with cer- 
tain expenses at Calcutta. The respondents 
alleged that the libellant had signed shipping 
articles, for a voyage to Calcutta only, aud 
objected to tlie admission of parol evidence to 
show that his contract was for a voyage to 
Boston. A copy of the ai-tieles, brought by 
the master from San Francisco, and certified 
by the deputy collector of that port, was pro- 
duced by them, which did not contain the 
libeUant's name; but another copy was also 
offered in evidence, subsequently obtained 
from San Francisco, which did contain his 
name. Neither copy contained any state- 
ment of the i-ate of wages to be paid to him. 

R. H. Dana, Jr., and Geo. S, Hale, for libel- 
ant. 
F. H. Allen, for respondent. 

SPRAGUE, District Judge. Several ques- 
tions arise in this case. 1st. Were any aiii- 
eles signed by the Ubellant? 2d. If so, for 
what voj'age? And 3d. If for the voyage al- 
leged by the respondents, can parol evidence 
be admitted, to show that the parties con- 
tracted for a voyage to Boston, via Calcutta; 
and what effect shall be given to that evi- 
dence? On the whole, I think there is satis- 
factory evidence, tliat the articles were sign- 
ed; and I think the articles signed were for a. 
voyage to Calcutta, as claimed by the re- 
spondents. 

Is parol evidence, then, admissible to show 
a contract for a voyage to Boston? The argu- 
ment urged is, that the articles do not con- 
tain the whole contract, and are not incon- 
sistent with evidence of a contract to continue 
the voyage to Boston, after arriving at Cal- 
cutta. And there is certainly plausibility in 
this view. The cases upon this subject are 
so numerous, and so various, that perhaps it 
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is not easy to reconcile all of them; yet the 
true principle is not difficult of discovery. 

An agreement, distinct from that contained 
in the writing, can, of course, he proved by 
parol; but nothing can be introduced to 
change the written contract; and if the whole 
matter is one contract, made at one time, 
parol evidence, that a part was omitted, is 
not admissible, for that would be inconsistent 
with, and would afCeet the writing. 

When the writing pui-ports on its face, to 
contain the whole agreement, relative to its 
subject-matter, to add anything to it, is to 
alter and vary it. Suppose a farmer were 
to hire a laljorer, at a specified rate of wages, 
for sLx months, from the first day of April, 
by a contract in writing; could the laborer 
prove by parol, that the agi'eement was for 
twelve months, and thus get the higher rate 
of wages during the winter? Such evidence 
would change the contract, as it appeared in 
the writing, and would make it less favorable 
to one of the parties than the written agree- 
ment Now, the case before us is substan- 
tially the same. Wages were higher at San 
Francisco than at Calcutta; and to permit 
the mate to prove a contract to Boston, would 
make the owner pay a higher rate from Cal- 
cutta, and would thus injuriously vary his 
contract. So, if the reverse were the case, the 
mariner's contract would be changed to his 
injury, by parol evidence of an agreement to 
go farther, at the lower rate. But, in this 
case, another principle is applicable. Here 
there is a palpable defect in the written con- 
tract. It does not appear to contain the whole 
agreement. When the written contract is in- 
complete, on its face, and tacitly refers to 
parol evidence, such evidence may be admit- 
ted. By the shipping articles, the libellant 
agrees to go, as first mate, to Calcutta, but 
no wages are specified. Does that mean that 
he is to go for nothing? That certainly is 
not the inference to be drawn, in case of 
mariner's articles. When services are con- 
tracted for, and there is no expectation that 
the seaman will be better off, at the end of 
the voyage, it is not to be infen-ed, that his 
services were to be gratuitous. Compensa- 
tion was to be made. But that part of the 
agreement which detei*mined the amount 
was not reduced to writing, and may be 
proved by parol. It may be said, that by the 
agreement, as proved, the mate was to re- 
ceive ?50 a month, and, therefore, we may 
allow that amount, until the vessel arrived at 
Calcutta, without admitting parol evidence 
of the voyage to Boston. But that would 
not be a true view of the evidence. The rate 
of wages at San Francisco was more than 
$50 to Calcutta, but less from that place to 
Boston. And a part of the compensation to 
the mate, for going to Calcutta, was the 
promise of the same rate of wages to Bos- 
ton. And this part of his compensation is 
provable, at the same time, and by the same 
evidence, as the other; both being embi-aced 
in one contract. Wages to Boston were an 
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essential part of the consideration; and if 
the parol evidence come in at all, it mnst 
come in to show the exact consideration. 
Such evidence being then admitted, it is 
proved very clearly, that the contract was, as 
is alleged by the libellant, for a voyage from 
San Francisco, via Calcutta, to Boston. 

The libel is sustained, and I decree wages 
to Boston, with the expenses incurred in Cal- 
cutta, and interest up to the date of the de- 
cree, I shall not deduct the money earned 
by the libellant, on his return. It is ti-ue, a 
mariner discharged, under such circumstan- 
ces, is not at liberty to aggravate the dam- 
ages for which the owners are liable, by in- 
cuiTing unnecessary expenses, or refusing to 
earn wages on his homeward passage, when 
proper opportunity is offered. If this libel- 
lant could have had the situation of mate in 
a vessel home, he might have been bound 
to accept it; but he was under no obliga- 
tion to serve as a common sailor, and the 
owners had no claim to a deduction, by rea- 
son of wages so earned. Indeed, he might 
have taken a cabin, passage, at- their expense. 
Allowing him wages, and his expenses, up 
to the time of his reaching Boston, will not 
be more than an indemnity. 

The libel against the master, depends on 
the same state of facts, and rests on the 
ground that a wrong has been committed, for 
which the libellant is entitled to a remedy 
against the master, but not against the own- 
ers. 

The question, then, comes to this: Can he 
recover anything against the master, which 
he could not recover against the owners? 
What is there against the master? Nothing 
but the violation of the contract. 
i pf a libellant were a passenger to Cal- 
cutta without the rights reserved to a mari- 
ner to return home, he might have been put 
ashore without wrong. There was no other 
wrong, violence, or injury, except the viola- 
tion of the contract] 2 

The master said the contract was at an 
end, and that the libellant should remain at 
Calcutta, and left him to take the conse- 
quences. But it was not at an end; and be- 
ing a contract with the owners, made throngh 
their agent, they are liable for all the damages 
sustained by its violation; and there is, in 
this case, no ground for any additional claim 
against the master. 

[Now the contract of the owners with the 
mariner was not merely to pay wages in con- 
sideration of his seiTices but to provide him 
with board on their vessel and that he should 
continue the voyage to the United States, 
and if this was not complied with, he is en- 
titled to an adequate compensation from 
them for the damages resulting from the 
violation of their contract, including his ex- 
penses at Calcutta and for his return home. 
And this would cover all the damages hc^ 
seems to have sustained.] ~ 

2 [18 Law Rep. 99.] 
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I shall dismiss this libel, therefore; and, as 
it -was unnecessarily brought, I shall decree 
sufficient costs to the respondent, to com- 
pensate for the trouble of filing the answer, 
but no more. 

In the first suit, decree for the libellant, 
for ?GOG, the amount claimed, and costs. In 
the second, libel dismissed, with ?10 costs to 
the respondent. 

This decree was afiirmed, upon appeal. See 
Page V. Sheffield [Case No. 10,667]. 

NOTE. As to rate of wages left blank in 
shipping articles, and supplied by parol, see 
Wickham v. Blight [Case No. 17,611]; The 
Harvey, 2 Hagg. Adm. 79: Tne Prince George, 
3 Hagg. Adm. 376; The Warrington [Case No. 
17,208], As to the measure of indemnity, see 
Hunt V. Colburn [Id. 6,886J. 
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SHEIRBURN v. HUNTER et al. 

[3 Woods, 281; i 1 Tex. Law J. 319.] 

Circuit Court, E. D. Texas. May Term, 1878. 

Mexican L.\nd Titles — Evidcnce — Assisting 

Witnesses —GuANT op Land without the 

Limits op the Coloxy — Effect. 

1. According to the Spanish law, as inter- 
preted by the courts of Texas, assisting wit- 
nesses are not necessary to the validity of final 
titles, extended by alcaldes and commissioners 
to make sales. 

2. The fact that such document is written 
on unstamped papei* is not fatal to its validity. 

3. A grant purporting to convey land lying 
within the limits of a colony will be void if the 
land in fact lies outside such limits, unloss the 
officer extending the title and the grantee acted 
in good faith and with reasonable ground to be- 
lieve that the land was actually situated within 
the colony. 

4. According to the jurisprudence of Texas, 
a defendant in an action of trespass to try title, 
who has pleaded not guilty, and has also, in 
pleading the statute of limitations, set up title 
in himself, is not precluded from showing the 
invalidity of the plaintiff's title. 

In this case [by J. A. Sheirbum against 
W. L. Hunter and others] the intervention of 
a jury was waived, and the issues of fact as 
well as law submitted to the court. 

W. P. Ballinger, T. JI. Jack, and M, P. 
Mott, for plaintiff. 

A. H. Willie, C. F. Cleaveland, and Prior 
Lea, for defendants, 

MORRILL, District Judge. Plaintife's title 
is a testimonio issued by Jos§ Jesus Vidawri, 
a commissioner of Power & Hewitson's col- 
ony, dated November 20, 1834, to four named 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



: persons jointly, calling for a league of land 
fronting on Colet's creek and boundaries de- 
, scribed, and a conveyance to himself by two 
j of the four grantees. 

I Defendants' answer is: (1) Not guilty; (2) 
I statute of limitations and occupancy of the 
: land by virtue of their titles and adversely to 
: plaintiff. Defendants also excepted to the 
sufficiency of the title of plaintiff, because: 

(1) It was not written on stamped paper; 

(2) it had no attesting witnesses: (3) the land 
described did not lie in Power & Hewitson's 
colony. 

Since most, if not all, of the questions rais- 
ed by the parties in this ease have been ad- 
judicated, either by the supreme court of 
Texas or of the United States, or both, the 
several points raised will be disposed of by 
reference to the cases in which the decisions 
have been made. In Clay v. Holbert, 14 Tex. 
189, it was decided that assisting witnesses 
were not essential to the validity of the acts 
of possession extended by alcaldes and com- 
missioners in cases of sales, etc. The object 
of such Avitnesses was to authenticate the act 
so that it would prove itself. In the absence 
of them the genuineness of the document 
must be proved according to the general prin- 
ciples of evidence. In Jones v. Montes, 15 
Tex. 351, the com-t disposed of the ease re- 
lating to the want of stamp paper in the same 
manner as for want of witnesses. In both 
cases it was decided that assisting witnesses 
and the stamp went to establish the authen- 
ticity or genuineness of the document offered 
in evidence, and that the want of faith or 
credit that would arise by the want of the wit- 
nesses of assistance and stamp-paper could be 
estabhshed by other testimony. Though this 
court can not fully appreciate the conclusive- 
ness of the reasoning of the supreme covnt of 
the state, yet, as the decision relates to, and 
adjudicates upon, a local law, it must be re- 
garded by this court as if it were a part and 
parcel of the statute. 

The next exception to the testimonio is, 
that the land lies outside of, and beyond the 
boundaries of Power & Hewitson's colony; 
that the commissioner had no authoritj' to 
grant it, and that the grant is void. That 
the conclusion would certainly follow if the 
premises are true, has been decided, not only 
in Texas, but in the supreme court of the 
national government, as well as in other 
states. JIason v. Russell. 1 Tex. 721; White 
V. Burnley, 20 How. [01 U. S.] 235; M'Lemore 
V. Wright, 2 Yerg. 326. In Hamilton v. 
Avery, 20 Tex. 612, it was held that where 
part of a colonial grant lay within the colony 
and part without, and the boundaiy of the 
colony was well defined, that the grant was 
void as to the part lying beyond the hmits 
of the colony, the commissioner having no au- 
thority to extend titles to land outside of the 
colony. The testimony in this case shows that 
there have been two boimdary lines run show- 
ing the northern boundarj' of Power & Hewit- 
son's colony. One of these was run by White, 
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in October, 1834, and the other by Richard- 
son. It further appears from the maps intro- 
duced and other testimony, that the nearest 
portion of the grant, under which plaintiff 
claims, is a half of a mile outside of and be- 
yond the colony boundary as run by White, 
and upwards of five miles of the one as run 
by Richardson. And if we are to be govern- 
ed by the decisions of the supreme court, as 
appears in Mason v. Russell, or Hamilton v. 
Aveiy, supra, we should be compelled to de- 
clare that the title of plaintiff is null and void. 
But the plaintiff refers to Hamilton v. Meni- 
fee, 11 Tex. 718, and contends that the prin- 
ciples decided therein, if applied to the plain- 
tiff's grant, would sustain its legality. As 
tliis is a leading case, and as all other cases 
involving the subject-matter refer to this case 
as authority, and more particularly as the 
court, in its decision, necessarily discussed, 
and virtually decided upon, the boundaries of 
Power & Hewitson's colony, which is now be- 
fore this court, it will be necessary to quote, 
and somewhat extensively, from the opinion 
of that case. The facts in the case were, 
that one Buentello appUed for a "grant" to 
the governor of the state; that all the usual 
preliminaries had been complied with, and 
that the alcalde of Goliad, on the l^th of July, 
1833, decreed that, in consequence of the 
land having been declared vacant and not per- 
taining to any person or corporation, and find- 
ing it without the literal leagues and within 
the limits of his municipality, that tlie des- 
ignated land be surveyed and title issued. It 
further appears that afterwards the same 
land was granted to Dona Dolores Carabagal 
by Power & Hewitson's colonial agent. The 
suit was instituted to test the comparative 
merits of the titles. The Buentello survey 
lay, mostly, between the two lines run by 
White and Richardson. If, therefore, White's 
line was the ti-ue line, most of the survey 
would be in the colony, and if Richardson's 
line was the correct one, most of it would be 
beyond the colony. In giving their opinion 
the court say: "It seems that the authorities 
of the municipality of Goliad, the surveyor 
and the grantee, were confident that the land 
was without the coast leagues. It would be 
an act of gi-eat injustice to permit titles, fairly 
and honestly granted, with reference to a 
line of boundary not traced by the govern- 
ment, but honestly determined upon by the 
authorities on the best lights which they had 
on the subject, to be impeached, because they 
are two or fhvee miles within or without 
what may now be supposed to be the exact 
line. We are of opinion, therefore, that a 
variation of two or three miles from what 
may now be determined upon to be the exact 
line should not defeat titles, if, when issued, 
they were supposed to be in conformity to the 
line, and which, on fair principles, can not 
be deemed to have been located or deeded in 
wanton disregard and in violation of the laws 
imposing restrictions on titles in the territory 
embraced l)y such line. The mode of running 
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a line adopted by Richardson, as we under- 
stand it, is one suflSciently accurate. Adopt- 
ing this line as the best adapted for the defini- 
tion of the limits of the grant of Buentello, 
except a small portion being without such line, 
it is good, in itself, for aU parts without the 
line. White's line was not run till October, 
1834." Such are the quotations from the opin- 
ion of the chief justice, and which have been 
substantially followed in other eases. In 
Ledyard v. Brown, 27 Tex. 393, the court say: 
"We think it could hardly be seriously urged 
that a title issued in good faith and within the 
limits in which the "officer issuing it was ac- 
customed to exercise his jurisdiction, and 
within the hmits to which he might reasonably 
have concluded his authoritj' extended, should 
be declared void upon the ascertainment of 
the fact, years afterwards, that it was a short 
distance beyond his colonial limits." Again, 
in Elliott V. Mitchell, 28 Tex. 105: "If the 
conclusion may fairly be drawn that the com- 
missioner and grantee might reasonably be- 
lieve that the lands were witliin the limits of 
the colony, the grant must be sustained." 

From theseopinionstherecanbeno difficulty 
in adjudicating upon the merits of the case 
now before this court. It is beyond doubt 
that White's hue was run in October by the 
order of Vidawri. On what day in October 
does not appear, but if it was on the last day it 
would then be twenty days previous to the 
issue of the title under which plaintiff claims. 
Yidawri, then, must have known that the 
land was beyond the limits of the colony 
when he made the grant on the 20th of No- 
vember, afterguards. Even without this pos- 
itive knowledge that the land was beyond the 
colony limits of ten leagues, it seems, from 
the opinion herein before quoted, that it was 
so considered by the community at large. 
The very fact that Buentello, an old citizen of 
the country, who could have obtained his land 
as a colonist of Power & Hewitson, as well 
as from the alcalde of Goliad, applied to 
the alcalde instead of the colony, and the fact 
that the public authorities who issued this 
grant extending, as it did, at least five miles 
nearer the divisional line than the land now 
under consideration, furnishes, itself, strong 
testimony to rebut the presumption that the 
title was "fairly and honestly granted," and 
that It was "honestly detei*mined upon by the 
authorities on the best lights which they 
had on the Object." 

It may be fm-ther added from the fact that 
it does not appear tliat two of the parties to 
whom the "grant" was issued have ever at- 
tempted to claim tlie same, and that one 
of them has come into court as a witness, 
and testified that he loiew nothing of the 
grant till more than four 3'ears after it was 
issued, and till he had obtained his land by 
virtue of the laws of the republic of Texas; 
from the fact that no one of the four of 
the grantees ever signed a petition for the 
laud, tliere is good ground to infer that the 
grant was issued without the request or 
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knowledge of the grantees. From tlie fact 
that the boundaries of the land set forth in 
the grant do not call for anj- ohjeet in any 
corner or any line, notu'ithstanding the map 
shows that one of its lines crossed a large 
creek, and the testimony shows that the tract 
was heavily timbered, and from the addi- 
tional fact that there is no report of a sur- 
veyor relative to the land, as is issued in such 
cases, there is good reason to believe that 
there never Avas such a sm'vey. From all the 
facts in the case, I can come to no other con- 
clusion than that the land was at least five 
miles beyond the real boundary of the colony, 
and that the commissioner Vidawri had rea- 
son t<5 believe, both fi'om the general opinion 
of the people, and from the surveyor appoint- 
ed by him to run the line, that the land was 
not in the colony when he issued the title, 
and that the defendants were not guilty of 
any trespass upon plaintiff's laud, and that 
his title is a nullity. 

The plaintifE has assumed, in argument, the 
position that becaiise the defendant, in addi- 
tion to the plea of "not guilty," has pleaded 
a special title in himself, that the defendant 
is precluded from showing the invalidity of 
plaintiff's title, and refers to Custard v. ilus- 
grove, 47 Tex. 218, to sustain this position. I 
have carefully examined that ease, also 
Shields v. Hunt, 45 Tex. 426, and Rivers v. 
Foote, 11 Tex. 062. None of these eases de- 
cides the position assumed, but, on the contra- 
ry, in the case relied upon by plaintiff. Cus- 
tard V. Musgi-ove, the chief justice states, 
"the rule to which plaintiff refers" may not 
apply to a claim of title under the statute of 
limitations, which is required by law to be 
specially pleaded. In this case the defendant 
pleaded the statute of limitations in addition 
to the plea of "not guiltj'," and, therefore, 
the position assumed does not apply. 

Finding and judgment for defendants. 
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Case Wo. 13,745. 

In re SHBLBOURXE. 
[19 N. B. R. 359.] i 

District Court, S. D. New York. Nov. 26, 

1879. 

Notes — Equities BETWEEs Originai, Parties — 

Rule in New Yokk — Bankruptcy— Amount 
Pkovable — Following State Decisions. 

The bankrupt, in 1869, executed a note for 
ten thousand dollars, payable, in three years, 
to one C, for the purpose of settling an account 
between them. It was indorsed by C. and left 
in his possession. A disagreement arose, how- 
ever, about the items of the settlement, and no 
final agreement w^as made as to the disposition 
to be made of the note. One T. purchased the 
note before maturity, and without notice of any 
equities betw^een tlie maker and oayee, for one 
thousand five hundred dollars. All the parties 
were citizens and residents of the state of 
New York. In an action on the note in the 
state court, T. recovered a judgment for the 

1 [Reprinted by permission,] 



whole amount of the note, which judgment was 
reversed on appeal and a new trial granted, un- 
less plaintiff should consent to reduce the judg- 
ment to the amount paid by him and interest. 
On proof of claim, hdd, that the judgment of 
the appellate court was not a conclusive deter- 
mination of tlie rights of the parties in this 
proceeding; that the note having been negotiat- 
ed iu the state of New York, and all parties be- 
ing residents thereof, the rights of the claimant 
are controlled by the laAv of that state, and that 
in accordance with the decisions of that state, 
tho claimant is only entitled to prove for the 
amount paid by him with interest. 

[In the matter of Sidney F. Shelbourne, 
a bankrupt.] 

F. G. Salmon, for opposing creditors. 
.Tas. G. Thompson, for petitioner. 

CHOATE, District Judge. The question 
in this case is whether the holder of a prom- 
issory note made by the bankrupt is entitled 
to prove for the whole amount of the note 
or only for the sum he paid for the same, 
with interest. The facts are agreed upon as 
follows: The bankrupt was adjudicated up- 
on his own petition, which was filed August 
28, 1878. The claimant. Henry B. Todd, 
made proof upon a promissory note signed 
by the bankrupt, dated October 26, 1869, 
whereby he promised to pay, three years aft- 
er date, to James Cummings, or order, ten 
thousand doUai-s for value received. This 
note was made for the purpose of settling an 
account between Cummings, the payee, and 
the banknipt. It was indorsed by Cum- 
mings and left in his possession. Cum- 
mings and the bankrupt, however, disagreed 
about the items of the settlement, and no 
final agreement was made between them as 
to the disposition to be made of the note. 
In October, 1872, Cummings sold the note 
to the claimant Todd for one thousand five- 
hundred dollars. At the time of the pur- 
Chase, Todd supposed, from an examination 
of the books of Cummings, that the bank- 
rupt owed Cummings an amount exceeding 
the amount of the note. Todd purchased 
the note without any notice of the transac- 
tion between Cummings and the banla-upt 
as to the delivery of the note. The bank- 
rupt, Todd and Cummings were at the time 
the note was made and have ever since been 
all citizieus and residents of the state of 
New York. In October, 1872, Todd brought 
an action on the note in the supreme court 
of the state of New York against the bank- 
rupt, and after a hearing upon the merits 
the court rendered a judgment in said action 
against the bankrupt for the whole amount 
of the note and interest with costs. The 
bankrupt aijpealed from said judgment to 
the general term of the said court, and tho 
general term revei-sed the judgment and or- 
dered a new trial, unless the plaintiff (Todd) 
should consent to reduce the judgment to 
one thousand five hundred dollars and in- 
terest. Neither pai'ty has appealed from the 
order of the general terra, nor has the con- 
sent to reduce the judgment been given, and 
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tlie action is still pending in said court 
awaiting trial. All of these proceedings 
were prior to the filing of the petition in 
bankruptcy. 

On these agreed facts it must be held that 
the claimant Todd took the bote before ma- 
turity for value without notice of any equi- 
ties between the maker and the payee; that 
as between the maker and the payee there 
was no consideration, and the payee in- 
dorsed the note to Todd in violation of the 
tei-ms of the agreement on which he held it, 
and that he held it without any authority 
to negotiate it 

Two questions have been discussed: 1st, 
whether the decision of the general term of 
the supreme court is conclusive in this pro- 
ceeding against the creditor's right to re- 
cover more than the amount paid for the 
note and interest; and, if not, 2dly, for what 
amount the creditor should be allowed to 
prove. 

1. The proceedings in the state court are 
not a conclusive determination of the rights 
of the parties. There is no judgment that 
can be pleaded as an estoppel of record. 
The judgment that was entered has been re- 
versed, and is of no new effect, and no new 
judgment has ever been entered. There is 
simply a suit pending between the parties 
undetermined. It is true that the court in 
which it is pending has expressed a veiy 
decided opinion as to the rule of law by 
which the rights of the parties are to be 
determined, and,0 doubtless, in that suit, the 
question argued and passed upon would be 
deemed no longer an open question of law, 
unless the case should reach the court of 
appeals; but in any other court that deter- 
mination would only have the weight and 
consideration to which the reasoning of the 
judges rendering the decision seems to en- 
title it. It certainly would not be con- 
clusively binding on any other court of con- 
current jurisdiction to which the same case 
might be presented. If the claimant Todd 
should discontinue his suit in the supreme 
court, or become nonsuited, and afterward 
commence another action on the note in 
another state court, and the same facts pre- 
cisely should be shown in the second suit as 
in that now pending, the decision in the su- 
preme court would not conclude him, if the 
court in which he afterward sued should 
come to a different conclusion on the same 
question of law. See Wood v. Jackson. 8 
Wend. 9; Delaunay v. Burnett, 4 Gilman, 
454, 497. 

2. It is, therefore, open to this creditor to 
claim the whole amount of the note, if en- 
titled thereto. There is, I think, no doubt 
that according to the authoritative decisions 
of the courts of New York, this creditor, 
Todd, can recover in the courts of this state 
only the amount he paid for the note, and 
interest on the same from the time of the 
purchase. The principle of these decisions 
Is that while as against the maker of the 
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note, who has apparently put it in the pow- 
er of the payee to represent the note to be 
a valid promissory note, the holder of the 
note, who took it in good faith for value be- 
fore maturitj', is entitled to an indemnity on 
the ground of an estoppel in pais, yet in 
reality the note is invalid, and not in fact 
commercial paper, and the holder does not 
become vested with the rights of such bona 
fide holder of commercial paper according 
to the law merchant. It was so held in this 
creditor's own suit in the state court, and 
the ruling there made is abundantly sup- 
poited as the law in this state by the au- 
thorities-cited in the opinion of the general 
term. Todd v. Shelbourne, 8 Hun, 510. The 
basis of the decision is that the paper sued 
never became a promissory note at all, nev- 
er having been delivered as such to the 
payee; but the maker having carelessly en- 
trusted the possession of it with the payee, 
under circumstances calculated to lead a 
purchaser to believe that the payee had 
authority to negotiate it, the loss caused to 
the purchaser by reliance on this deceptive 
appearance of authority must fall, not on 
the innocent purchaser, but on the maker 
who himself created the deceptive appear- 
ance. And, as in all other cases of estoppel 
in pais, the amount that can be recovered 
by the party deceived is the loss he has suf- 
fered, and no more, as the couvt say in that 
case: "The paper derives its vitality wholly 
from the circumstance that it has been ob- 
tained for value without notice by an inno- 
cent purchaser. For his protection it is 
maintained in his hands as a legal obliga- 
tion. The object of the law is to save him 
from loss; and to do that, a recovery of the 
amount he may have advanced is all that 
can be required. To go beyond it would be 
inequitable and unjust to the party after 
that equally entitled to be protected from 
unnecessary loss." As here expressed, the 
idea seems to be that a partial or quasi 
validity, for the purpose of and up to the 
extent of an indemnity, is by a species of 
legal fiction, and to prevent injustice, given 
to the note. And in accordance with this 
idea the mode of pleading allowed is as up- 
on a promissoiy note and not specially up- 
on the case; and this mode of pleading is 
proper and logical on the theoiy of an es- 
toppel, because the very meaning of an es- 
toppel is, that the party estopped is prevent- 
ed from denying the truth of the fact repre- 
sented by him to be true, which in tliis case 
is, that the paper is a pi'omissoi-y note duly 
delivered, as its purport and the possession 
of the payee clearly indicate. But the rigor 
of this estoppel, or inability to deny the 
fact, is mitigated so far that for all pur- 
poses of recovery beyond the loss sustained 
by reliance on the representation the estop- 
pel ceases, and the party estopped may 
show the ti-uth. The true ground of the de- 
cision, therefore, is an estoppel, and neither 
the form of pleading allowed nor the ex- 
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pression in the decision to the effect that 
the paper has validity as a legal obligation 
for the protection of the innocent purchaser, 
are inconsistent with this view. 

It is insisted, however, that the true rule 
of the commercial law is that the purchaser 
for value before maturity of what purports 
on the face to be commercial paper, without 
notice of any want of authority of the payee 
to negotiate it, becomes vested with the title 
thereto unaffected by anj*^ equities existing 
between the maker and the payee; that the 
note, by its negotiation, becomes by the 
law merchant a valid obligation of the malt- 
er to its full extent, and not merely a quasi 
or limited obligation by way of estoppel, 
ev^n though the note has been put in the 
possession of the payee by the maker with- 
out authority to negotiate it. It is argued 
that unless this is so, the security of the 
purchaser of commercial paper, which is 
very greatly favored and protected in the 
interests of commerce, is greatly impaired. 
And it is further insisted that this is the 
rule of commercial law as declared by the 
supreme court of the United States; that 
by the rule so declared this creditor is en- 
titled not to an indemnity only, but is fully 
vested with the rights of a bona lide in- 
dorsee for value before maturity, and en- 
titled to recover the whole amount of the 
note and interest; that this court is bound 
in this case to administer the law as held 
by the supreme court of the United States 
and not the local law of New York. 

It is not to be denied that in passing upon 
the rights of a bona fide holder for value be- 
fore maturity of what is on its face com- 
mercial paper, the supreme court of the 
United States has differed from the courts 
of New York and many other states, and has, 
in the interest of commerce, as understood 
and declared in its decisions, held more 
rigidly to the general principle which is ad- 
mitted by all courts, of excluding, by way 
of defence, the equities existing between 
the prior parties (Goodman v. Simonds, 20 
How. [Gl U. S.] 343; Brown v. Spofford, 95 
U. S. 47-i), and in favor of a party who, 
under the constitution and the laws of the 
United States, is entitled to relief in the 
courts of the United States; that is to say, 
aliens and citizens of a state other than 
that of which a party sued is a citizen, 
and who in the particular case is not bound 
by the local law under which the other party 
seeks to defend, the courts of the United 
States administer the law as declared by the 
supreme court, even though in conflict with 
the law of the defendant's state ((4elpcke 
v. Dubuque, 1 Wall. [68 U. S.] 175: Butz 
Y. City of Muscatine, 8 Wall. [75 U. S.] 575; 
Township of Pine Grove v. Talcott, 19 Wall. 
[86 U. S.] 666; National Bank of Republic 
V. Brooklyn City, etc., R. Co. [Case No. 10,- 
039]). 

Whether the particular question involved 
in this case in respect to the right to show 



the invalidity of the note in the hands of the 
payee for the purpose of limiting the recov- 
ery to the amount paid and interest has been 
determined by the supreme court of the 
United States, has been discussed in the pres- 
ent ease. Most of the decisions touching 
the subject have been eases where the holder 
paid fvill value, and this precise question 
could not arise in such cases. This is true 
of the case chiefly relied on by the learned 
counsel for this claimant, Cromwell v. Coun- 
ty of Sac, 96 U. S. 51. But I have not found 
it necessary to determine this question be- 
cause it seems to me that however that may 
be, the rights of the claimant as the pur- 
chaser of this paper are controlled by the 
law of New York. The note was made and 
sold to this claimant in the state of New 
York, and the question whether or not the 
purchaser took the title of a bona fide in- 
dorser for value before maturity must be 
determined by the local law. In Trimbey v. 
Yignier, 1 Bing. N. 0. 151, it was held that 
where by the law of France the indorsement 
in blank of a promissory note gave the In- 
dorsee no right to sue on it in his own name, 
but only the right to sue for it in the name 
and as the agent of the indorser, the in- 
dorsee could not sue on it in his own name 
in England, The court say: "The intei-pre- 
tation of the contract must be governed by 
the law of the country where the contract 
was made; the mode of suing, and the time 
within which the action must be brought, 
must be governed by the Ijfsv of the country 
where the action is brought." And they held 
that the rule of the local law by which an in- 
dorsement in blank does not operate as a 
transfer of the note was "a rule which regu- 
lates the intei-pretation of the contract," and 
not "the mode of instituting and conducting 
the suit" So where by the law of the state 
where a note was indorsed, the indorser was 
not liable until after judgment had been ob- 
tained against the maker, it was held that 
without the recovery of such judgment he 
could not be held as indorser in another 
state, on the ground that this was not a mat- 
ter affecting the remedy merely, but a condi- 
tion of liability which was part of the con- 
ti-act itself. Williams v. Wade, 1 Mete. 
[Mass.] 82, The parties must be held to have 
had reference to the law of New York where 
the note was indorsed and delivered to the 
purchaser as regards the determination of 
the rights created by that indorsement and 
transfer. Ayniar v. Sheldon, 12 Wend. 439. 
This rule, that the law of the place where a 
contract is made governs in respect to its 
validity and interpretation, is recognized and 
applied by the supreme court of the United 
States in the case of commercial paper made 
and passed within one of the United States. 
Tilden v. Blair, 21 Wall. [88 U. S.] 241. In 
the present case I think it is clear that the 
rule of the New York eomts, which limits 
the recovery of the purchaser of the note to 
the amount paid and interest, is not a mere 
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rule affecting the remedy, but is a rule regu- 
lating the validity and interpretation of the 
contract Those courts in effect hold that 
in New York the title to the note as a note 
does not pass, that the note has no validity, 
and they give the holder damages by way of 
indemnity only, for the very reason that no 
title passes. 

Ordinarily, I think the rule in bankruptcy 
must be that a creditor can prove only for 
that sum which he would be entitled to re-, 
cover In an action if there were no bank- 
ruptcy, and in this case the claimant Todd 
could in no way, nor in any court, recover of 
the bankrupt more than he paid and interest. 
It is possible, of course, that by reason of 
a, difference in the laws of different states, or 
of the notes of the bankrupt being sold in 
different states, purchasers in one state may 
have very different rights from those in an- 
other state. It 'is possible that another pur- 
chaser of a similar note of the bankrupt, for 
the same price at which this claimant bought 
this note, might make good his claim to the 
whole amount, either as a creditor proving 
in bankruptcy or in a suit in a court of the 
United States. But this possible inequality 
l)etween creditors is no greater after bank- 
ruptcy than it is independently of bankrupt- 
cy, and it rests on a real difference in the 
rights of the parties as fixed by the different 
laws of the states in which the negotiation 
of the paper' is made. But I think there is 
no gi'ound for the claim that the courts of 
the United States apply as between the citi- 
zens of a particular state any other law than 
the law of that state, as respects the validity 
and interpx-otation of contracts made in that 
state, whether the conti-act be one arising out 
of the making or negotiation of w^hat pur- 
ports to be negotiable paper or anything else. 
No question is here involved of the rights of 
citizens of other states, or of the effect of 
the negotiation of commercial paper in an- 
other state, as_ affecting the rights of the 
holder acquired thereby or of the effect of 
subsequent legislation for judicial interpre- 
tation operating as an attempted violation of 
" the obligation of a contract valid when made 
— questions which arose in some of the cases 
cited where the courts of the United States 
have refused to apply the law, as held in 
local tribunals, to invalidate the title of hold- 
ers of commercial paper, w^ho are entitled, as 
citizens of another state or as aliens, to sue 
In the courts of the United States. Gelpcke 
"v. Dubuque, 1 Wall. [68 U. S.3 175; Township 
of Pine Grove v. Talcott, 19 Wall. [86 U. S.] 
666; . Butz v. Muscatine, 8 Wall. [75 U. S.] 
575. While in these and other similar deci- 
sions it is declared by the supreme court 
that, upon questions of commercial law, the 
courts of the United States are not bound 
by the decisions of the courts of the state 
where the cases arise, yet the cases before 
the court, in respect to which the rule was 
so held, were in every instance .cases of a 
-"controversy between citizens of different 



states," or "between citizens of a state and 
subjects of a foreign state," to which the ju- 
dicial power of the federal courts, by the 
constitution, extends, ilaiiy of them were 
cases where the paper had been negotiated 
out ot the state whose local law it was 
sought to. apply. In the leading case of 
Swift V. Tyson, 16 Pet. [41 U. S.] 1, where 
the court refused to follow the settled law 
of New York, as established by the decisions 
of the courts, to invalidate the title of an 
innocent indorser for value of commercial 
paper on the principle above stated, the 
plaintiff was a citizen of Maine, suing as in- 
dorsee of what purported to be commercial 
paper, negotiated in Maine, and transferred 
to the plaintiff there; and there was nothing 
to show that the law of Maine, where the 
contract of indorsement was made, was dif- 
ferent from the common law upon the point 
in question. In that case, therefore, and 
those that have followed, the question that 
arises in the present case, whether the rights 
of a citizen of New York, claiming nnder a 
contract made in New York, are not bound by 
the law of New York, as declared by its- judi- 
cial ti'Ibunals, and independently of any stat- 
ute governing the case, did not and could not 
arise. This distinction between the rights of 
persons who are entitled to sue in the courts 
of the United States, and those of parties to 
a contract, who are both subject to the law 
of the same state, is clearly pointed out by 
the supreme court in the case of Watson v. 
Tarpley, 18 How. [59 U. S.] 517. In that 
case the question was whether the statute of 
a state, forbidding a suit from being brought 
by the indorsee of a bill, before its maturity, 
in case of non-acceptance, had any effect on 
a suit brought in a court of the United 
States. Mr. Justice Daniel, delivering the 
opinion of the court, said: "While it will 
not be denied that the laws of the several 
stales are of binding authority upon their ■ 
domestic tribunals, and upon persons and 
property within their appropriate jurisdic- 
tion, it is equally clear that those laws can- 
not affect, either by enlargement or diminu- 
tion, the jurisdiction of the courts of the 
United States, as vested and prescribed by 
the constitution and laws ot the United 
States; nor destroy or control the rights of 
parties litigant, to whom the right of resort 
to tlaese courts has been secured by the laws 
and constitution. This is a position which 
has been frequently affirmed by this court, 
and would seem to compel the general assent 
upon its simple enunciation. The general 
commercial law being circumscribed within' 
no local limits, nor committed for its admin- 
istration to any peculiar jurisdiction, and the 
constitution and laws of the United States 
having conferred upon the citizens of the 
several states and upon aliens the power or 
privilege of litigating and enforcing their 
rights acquired under and defined by that 
general commercial law, before the judicial 
tribunals of the United States, it must fol- 
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low, by regular consequence, that any state 
law or regulation, the effect of which will 
be to impair the rights thus secured, or to di- 
vest the federal courts of cognizance thereof 
in their fullest acceptation under the com- 
mercial law, must be nugatory and upavail- 
ing." This decision cites and approves Swift 
T. Tyson, which case gave an interpretation 
of the thirty-fourth section of the judiciary 
act [1 Stat. 92], providing that the laws of 
the several states, except whex'e the constitu- 
tion, treaties, or statutes of the United States 
shall otherwise require or provide, shall be 
regarded as rules of decision in trusts at 
common law in the courts of the United 
States in cases where they apply, "limiting 
that provision to the local statutes or local 
usages of a fixed and permanent operation," 
and holding that on questions of commercial 
or common law the courts of the United 
States were not bound to follow the decisions 
of the local tribunals; and the ease of Wat- 
son V. Tarpley, cited above, properly limits 
this principle to cases of those persons who, 
under the constitution of the United States, 
are secured in the right or privilege of liti- 
gating their controversies in the courts of 
the United States; that is to say, aliens and 
citizens of difEerent states. 

I think, therefore, both upon reason and 
authority, that the rights of this creditor are 
to be determined by the local law, unless the 
fact that the question arises upon the proof 
of debt in bankruptcy bringb the case with- 
in the principle of the decisions above re- 
ferred to. I think not. It was the purpose 
of the bankrupt law [of 1867 (14 Stat. 317)] 
to secure the ratable disti'ibution of the bank- 
rupt's property among his creditors,— not to 
enlarge or alter the rights of the creditors, 
but simply to ascertain them, for the pur- 
pose of this distribution, as they were at the 
time of the bankruptcy. This creditor's 
rights were then fixed and ceiiain. There 
was no court to which he could resort which 
would give him more than the amount he 
paid for the note and interest. This view, 
drawn from the general purpose of the bank- 
rupt law, is confinned by some of' its spe- 
cial provisions. In case of a dispute as to 
tlie amount due a creditor, this court may 
permit a pending suit to go on to judgment 
for the purpose of determining the amount 
due. As between citizens of the same state 
such suit must go on in the state court. This 
court could not authorize a suit in such 
a case In a fedeiul court. Undoubtedly the 
bankrupt court may assume the determina- 
tion of the question itself, but It would be a 
very singular result if, in determining the 
amount due to the creditor, it should be 
found to fix a larger sum than the creditor 
could recover in the court to which this court 
is authorized to send him for the same pur- 
pose. 

The decision of the register, reducing the 
claim to one thousand five hundred dollars 
and interest, is atfirmed. 
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BJ1.XKKUPTCY — DiSCHAKGE — FlFTY PeR CeXT 

Ci^AUSB — Consent op Creditors — Debts Cox- 

TliACTED BEFOKi; J.\N. 1, 1869— JUDGMENT— ACT 

JcNE 23, 1874, Sec. 9. 

1. A voluntary petition in bankruotcy was- 
filed on November 10, 1873. The only debt 
proved was a judgment against the bankrupt in 
favor of S., recovered Slarch 1, 1873, which 
judgment was recovered on a former judgment 
entered on July 26, 1862, which was recovered 
on a promissory note endorsed by the bank- 
rupt. The bankrupt applied for his discharge 
and S. objected that he could not be discharged, 
because the assets of his estate were not shown 
to be equal to 30 per cent of the debt proved 
and no consent of S. to his discharge had been 
given. Held, that the debt of S., under the 
ninth section of the act of June 22, 1874 (IS 
Stat. 180), was not the judgment but the en- 
dorsement, and was contracted prior to Jan- 
uary 1. 1869. 

[Cited in Re Derby, Case No. 3,816; Re 
Townsend, 2 Fed. 563.] 

2. The bankrupt was entitled to be discharged 
without showing any percentage in assets, or 
any assent of S.. 

[Cited in Re GifEord, Case No. 5,408.] 

3. The act of June 22, 1874, did not repeal 
any part of section 5112 of the United States 
Revised Statutes, or of any prior enactment 
embodied therein, except the provision reijuir- 
ing "fifty pereentum of such assets." 

4. The decision in Francke's Case [Case No. 
5,046], is reaffirmed. 

[In the matter of George H. Sheldon, a 
bankrupt.] 

H. E. Tremain, for creditor. 
J. A. Welch, for bankrupt. 

BLATOHFORD, District Judge. George 
H. Sheldon filed a voluntary petition in bank- 
ruptcy in this court on the 10th of November, 
1873, and was adjudicated a bankrupt. Sub- 
sequently, "Walter W. Seymour proved, as a 
debt against the estate of the bankrupt, a 
judgment recovered in the supreme court of 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed bj' permission.] 



[21 Fed. Cas, page 1237] 

New York, Slarcli 1, 1873, by Mm against the 
bankrupt, for $1,543.17. That judgment was 
recovered on a prior judgment recovered in 
the same court against the banltrupt July 26, 
1802, for §860.80. No other debt has been 
proved by any person. The bankrupt has ap- 
plied for a discharge. Seymour appeared be- 
fore the register to oppose the discharge, and 
objected to the register's entertaining any pro- 
ceedings on the application for discharge or 
malting any report thereon otherwise than to 
dismiss the same, on the ground that the 
bauki-upt had not filed the consent of Sey- 
mour to the discharge, and that no payment 
either of 30 per cent, or otherwise, had been 
made to Seymour. The judgment of 1862 
was recovered upon a promissoiy note en- 
dorsed by the bankrupt for the accommoda- 
tion of one A. H. Sheldon. 

The thirtj'-third section of the bankruptcy 
act of March 2, 1867 (14 Stat. 533), provided 
that, "in all proceedings hi bankruptcy com- 
menced after one year from the time tbis act 
shall go into operation, no discharge shall be 
gi-anted to a debtor whose assets do not pay 
fifty per centum of the claims against his es- 
tate, unless the assent in writing of a majori- 
ty in number and value of his creditors who 
have proved their claims is filed in the case 
at or before the time of application for dis- 
charge." By the first section of the act of 
July 27, 1868 (15 Stat. 227), that provision 
Avas amended so as to read, that, "in all pro- 
ceedings in bankruptcy commenced after the 
first day of January, eighteen hundred and 
sixty-nine, no discharge shall be granted to a 
debtor whose assets shall not be ectual to 
fifty per centum of the claims proved against 
his estate upon which he shall be liable as the 
principal debtor, unless the assent in writing 
of a majority in number and value of his 
creditors to whom he shall have become lia- 
ble as principal debtor, and who shall have 
proved their claims, be filed in the ease at or 
before the time of the hearing of the applica- 
tion for discharge." By the first section of 
the act of July 14, 1870 (16 Stat. 276), it 
was declared that such provision of the act 
of 1807, as amended by the act of 1868, "shall 
not apply to those debts from which the 
bankrupt seeks a discharge which were con- 
tracted prior to the first day of January, 
eighteen hundred and sixty-nine." Section 
5112 of the Revised Statutes of the United 
States, passed June 22, 1874, enacts in these 
words the provision of the act of 1868, as 
amended by the act of 1870: "In all proceed- 
ings in bankruptcy commenced after the first 
day of January, eighteen hundred and sixty- 
nine, no discharge shall be granted to a debt- 
or whose assets shall not be equal to fifty 
per cent of the claims proved against his es- 
tate, upon which he shall be liable as the 
principal debtor, unless the assent in writing 
of a majority in number and value of his 
creditors to whom he shall have become lia- 
ble as principal debtor, and who shall have 
proved their claims, is filed in the case at or 
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before the time of the hearing of the applica- 
tion for discharge; but this provision shall 
not apply to those debts from which the 
bankrupt seeks a discharge, which were con- 
tracted prior to the first day of January, 
eighteen hundred and sixty-nine." The ninth 
section of the act of June 22, 1874 (18 Stat 
ISO), provides as follows: "That, in cases of 
compulsory or involuntary bankruptcy, the 
provisions of said act" (the act of March 2, 
1867), "and any amendment thereof, or of any 
supplement thereto, reauiring the payment of 
any proportion of the debts of the bankrupt, 
or the assent of any portion of his creditors, 
as a condition of his discharge from his debts, 
shall not apply; but he may, if otherwise en- 
titled thereto, be discharged by the court in 
the same manner, and with the same effect, 
as if he had paid such per centum of his debts, 
or as if the required proportion of his credit- 
ors had assented thereto. And in cases of 
voluntary bankruptcy, no discharge shall be 
granted to a debtor whose assets shall not be 
equal to thirtyper centum of the claims proved 
against his estate, upon which he shall be lia- 
ble as principal debtor, without the assent of 
at least one-fourth of his creditors in number 
and one-third in value; and the provision in 
section 33 of said act of March 2, 1867, re- 
quiring fifty per centum of such assets, is 
hereby repealed." Section 21 of the act of 
June 22, 1874, repeals all acts and parts of 
acts inconsistent with its provisions. 

It is contended for the creditor, that the 
provisions of the nuith section of the act of 
1S74, require that no discharge shall be grant- 
ed to this bankrupt, who is a voluntary bank- 
rupt, unless his assets are shown to be equal 
to 30 per cent, of the debt of such creditor, 
(such debt being alleged by him to be one 
upon which the bankrupt is liable as princi- 
pal debtor), or unless he procures the assent 
of such creditor to the discharge. 

It is contended for the bankrupt, that this 
debt was a debt contracted prior to the 1st 
day of January, 1869; that the provision of 
the ninth section of the act of 1874, in regard 
to discharges in cases of voluntary bank- 
ruptcy, does not apply to debts contracted 
prior to the 1st day of January, 1869; and 
that the declaration in the first section of the 
act of 1870, and in section 5112 of the Re- 
vised Statutes, that the requirements then in 
force in regard to the conditions of amount 
of assets, or of assent of creditors, on which 
alone a discharge could be granted to any 
bankrupt, whether voluntary or involuntary, 
shall not apply to debts contracted prior to 
January 1, 1869, is still to be applied as a 
qualification to the provision of the ninth 
section of the act of 1874, in regard to dis- 
charges in cases of voluntary bankruptcy. 

I still adhere to the opinion expressed by 
me in Francke's Case [supra], that the pro- 
visions of the ninth section of the act of 
1874, in respect to discharges, both in cases 
of involuntary bankruptcy, and in eases of 
voluntary bankruptcy, apply only to cases to 
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be commenced after the passage of that act 
My views expressed in that case hare not 
been oveiTuled by superior authority, and I 
believe them to be sound in principle. Un- 
der such views, as the petition in the pres- 
ent case was filed before the passage of the 
act of 1874, the ninth section of the act of 
1874, would not apply to the present case; 
and it would be left to be governed by the 
provisions of section 5112 of the Revised 
Statutes, under which this bankrupt would 
not be required to show any percentage in 
assets or any assent of creditors, because 
the debt of Seymour, the only debt proved, 
was contracted before January 1, 1869. Al- 
though the judgment, proved as the debt in 
this case, was recovered in 1873, yet the con- 
tract on Avhich the judgment of 1862 was 
based, and which contract was, therefore, 
the basis of the judgment of 1873, was made 
prior to the judgment of 1862. In one sense, 
the contract of endorsement made by the 
bankrupt on the promissory note sued on m 
the judgment of 1862 was merged in that 
judgment; but, for the purposes of the pro- 
vision as to debts contracted prior to Janu- 
ary 1, 1869, it would be subversive of the 
intent and meaning of such provision to hold 
that the debt in this case was contracted on 
the 12th of March, 1873, and that the entiy 
of the judgment was the contracting of the 
debt, and that the judgment was the con- 
tract, and that the endorsement of the note 
was not the contract. 

But, even though the ninth section of the 
act of 1874, should be held to be applicable 
to the present case, the bankrupt would, I 
think, be entitled to a discharge without 
showing any percentage in assets or any 
assent of the creditor, Seymour, ^f or the rea- 
son that, the debt of Seymour having been 
contracted prior to the 1st of .Tanuaiy, 1869, 
no percentage in assets and no assent of the 
creditor is required. 

Neither the first section of the act of 1870, 
nor that section as re-enacted in the last 
clause of section 5112 of the Revised Statutes, 
is directly or by implication repealed by the 
act of 1874. Nothing in said section 5112, 
or in the previous legislation before recited, 
is repealed, except the provision "requiring 
fiftj'^ per centum of such assets." and what is 
inconsistent with the provisions of the act 
of 1874. All that section 9 of the act of 1874 
purports to do, in regard to discharges in vol- 
untary cases, as a change of the»previous 
law, as embodied in said section 5112, is, to 
require that the amount of assets shall be 30 
per cent, instead of 50 per cent., and that 
the assent of creditors, when necessary, shall 
be the assent of one-fourth in number and 
one-third in value, instead of the assent of a 
majority in number and value. There Is 
nothing inconsistent with the provisions of 
section 9 of the act of 1874, in regarding the 
provisions of that section respecting a per- 
centage in assets and an assent of creditors 
as not being applicable to debts contracted 



prior to the 1st of January, 1S69. The act 
of 1874 does not, in its ninth section, or in 
its twenty-first section, or in any other sec- 
tion, directly repeal any provision of said sec- 
tion 5112, or of any prior enactment em- 
bodied therein, except the provision "requir- 
ing fifty per centum of such assets." The 
effect of such repeal was, in my judgment, 
merely to substitute 30 per cent, for 50 per 
cent., as the percentage, in eases where a 
percentage in assets was required before, 
and would still continue to be required— that 
is, in voluntary cases, and in respect of debts 
in such cases contracted after December 31st. 
1868. At the time the ninth section of the 
act of 1874 was enacted, a voluntary bank- 
i-upt had a right to a discharge in respect of 
debts contracted prior to January 1, 1869, 
without showing any percentage in assets or 
obtaining any assent of creditors. The said 
ninth section, not only does not take away 
such right, but impliedly preserves it, by re- 
pealing nothing except the requirement as 
to 50 per cent, in assets, in eases where a 
percentage in assets was before necessary 
and still continues to be necessary, namely, 
.in voluntary cases and in respect of debts in 
such eases contracted after December 31. 
1868, and by substituting for such repealed 
requirement a requirement of only 30 per 
cent, in assets. The structure of the ninth 
section of the act of 1874, is peculiar; and, 
to ascertain its meaning, it must be looked 
at as a whole. The first sentence in it re- 
lates to compxilsory or involuntary bank- 
ruptcy alone, and purports to legislate in re- 
gard to such provisions of former acts re- 
specting discharges in involuntary cases as 
required a percentage in assets, or an assent 
of creditors, and to legislate In regai*d to such 
provisions alone. It says that such provi- 
sions "shall not apply;" and supplements 
that declaration by the synonymous one, that 
the involuntary bankrupt, if otherwise enti- 
tled to a discharge, may be discharged in the 
same manner and with the same effect as if 
he had paid the required per centum of his 
debts, or as if the required proportion of his 
creditors had assented thereto. The provi- 
sions in regard to percentage in assets and 
assent of creditors in involuntary cases thus 
being abrogated in regard to all debts, when- 
ever contracted, of course were abrogated in 
regard to debts contracted prior to January 
1, 1869. The second sentence in the said 
ninth section, relates to voluntary banknipt- 
cy alone; and, as the first sentence purports 
to legislate only in regard to the require- 
ment. In involuntary cases, of a percentage 
in assets or an assent of creditors, so the 
second sentence ought to be regarded as leg- 
islating only in regard to such provisions of 
former acts respecting discharges in volun- 
tary cases as required a percentage in assets 
or an assent of creditors. The substance of 
such second sentence Is to declare, in pari 
materia with the previous declai-ation, (that, 
in involuntai-y cases, the requirement as to 
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any percentage in assets or any assent of 
creditors is abrogated,) that, in YOluutary 
cases, such requirement sliall not be wholly 
abrogated, but shall be changed from a per- 
centage of 50 per cent, in assets to one of 30 
per cent in assets, and from an assent of a 
majority in number and value of creditors to 
an assent of one-fourth in number of cred- 
itoi-s, aud one-third in value. This leaves 
unaffected the provision that the requirement 
as to percentage in assets and assent of cred- 
itors where applicable, shall not apply to 
debts contracted prior to Jauuarj- 1, 1809. 
The enactments in the said ninth section, 
are properly to be regarded as amendments 
of section 5112 of the Revised Statutes, in the 
particulars of the rate of percentage in as- 
sets and the number and value of creditors 
required to assent, and in those particulars 
alone. The changes made in those particu- 
lars are not inconsistent with the former pro- 
vision, that any refc[uirement as to percent- 
age in assets or as to assent of creditors 
shall not apply to debts contracted prior to 
January 1, 1869. 

From these considerations, it results that 
the bankrupt is entitled to his discharge 
without showing any percentage in assets, or 
any assent of the creditor who has proved 
his debt. The clerk will certify this decision 
to the register. 
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SHELDON et al. v. HOUGHTON. 

[5 Blatehf. 285; i 23 Leg. Int. 12.] 

Circuit Court, S. D. New York. Dec., 1865. 

Propertt — Good Will — Fokbeakasce. 

1. What the incorporeal right, called "good 
wUl," considered as property capable of con- 
veyance, does and does not carry with it. 

[Cited in Yuengling v. Schile, 12 Fed. 106.] 
[Cited in Rawson v. Pratt, 91 Ind. 19.] 

2. "Good will" may adhere to or spring out of 
corporeal property, but corporeal property can- 
not adhere, as an incident, to *'good will." 

3. A "good will" which rests only on' the 
voluntary and unconstrained forbeai-ance of 
those who are engaged in a particular trade, 
is not property, in any sense known to the law. 

This was an application for an injunction 
and a receiver, in a suit in equity [by Smith 
Sheldon and others against Henry O. Hough- 
ton], 

George T. Curtis, for plaintiffs. 
William M. Evarts, for defendant, 

SHIPaiAN, District Judge. This is a case 
•of novel impression. I am of the opinion 

1 [Reported by Hon. Samuel Blatchfotd, Dis- 
trict Judge, and here reprinted by permission.] 



that it cannot be sustained, either upon prin- 
ciple, or by the application of any of the au- 
thorities submitted on the argument, or of 
any which I have been able to discover, after 
a somewhat dOigent search. A full discus- 
sion of the vital points in the case will not 
now be attempted; and I shall, therefore, 
confine myself to a brief notice of such 
features of* it as will disclose the grounds on 
which this motion is denied. The first ma- 
terial allegation of the bill is, "that, by the 
custom of the trade of booksellei-s and pub- 
lishers in the United States, when any per- 
son or firm engaged In that business has un- 
dertaken the printing, publication and sale of 
a book not the subject of statute copyright, 
and has actually printed, published, and of- 
fered an edition of such book to the public 
for sale, other persons and firms in the same 
trade, having respect to the trade priority so 
acquired in the publication and sale of such 
book, or the particular edition thereof, re- 
frain from entering into competition with 
such publisher by publishing such book in a 
rival edition, and that thereby, and by rea- 
son and operation of the custom aforesaid, 
the publication of such book becomes a good 
will in the hands of the person or firm so 
first publishing tlie same, where such book 
is one for which there is an extensive popu- 
lar demand, aud especially in the case of 
foreign authors of established reputation, 
whose works are not the subject of statute 
copyright in this country, and that such good 
will is often very valuable, and is often 
made the subject of contracts, sales, and 
ti'ansfei's, among booksellers and publish- 
ers." It is, also, averred in the bill, "that 
such custom is a reasonable one, and tends to 
prevent injm'ious competition in business, and 
to the investment of capital in publishing en- 
terprises that are of advantage to the read- 
ing public." The bill then sets forth, "that," 
prior to the year 1861, one O. W. Wight pro- 
jected the publication of a uniform edition 
of the works of Ohai-les Dickens, a distin- 
guished author of Great Britain, whose 
works are not the subject of statute copy- 
right in the United States, and who is an 
author of great reputation in the United 
States as well as Great Britain, but whose 
collected works had not at that time been 
' printed, published and sold in the United 
States in a uniform edition, and in the style 
projected by said Wight; that the said 
Wight conti-acted with W. A. Towjisend & 
Co. for the publication of the edition afore- 
said of the works of the said Dickens, and 
with .Henry O. Houghton, the defendant 
herein, for the manufacture of stereots^e 
plates from which to print the same; that 
one James G. Gregory succeeded to the busi- 
ness of W. A. Townsend & Co.; and that, 
subsequently, and some time prior to the 
2rth of December, 1861, the said Wight sold 
and transferred to the said defendant, Hough- 
ton, the good will and right of publication, 
under the custom of the trade, of the edi- 
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tion aforesaid." The bill tlaen sets forth and 
counts upon the following conti-act, executed 
between the plaintiff and the defendant on 
the 27th of December, 1861: "aiemorandum 
of an agi-eement made this 27th day of De- 
cember, A. D. 1861, in the city of New York, 
by and between Henry O. Houghton, of tlie 
city of Cambridge, and State of Massachu- 
setts, of the first part, and Sheldon & Co., 
publishers, (comprising the following per- 
sons, viz.: Smith Sheldon, Hezekiah Shailer, 
ilelancthon M. Hurd, and Isaac E. Sheldon,) 
of the city and state of New York, of the 
second part, witnesseth: Whereas, the party 
of the first part is the proprietor of the 
'Household Edition' of the Works of Charles 
Dickens, heretofore published by W. A. 
Townsend & Co. and James G. Gregory; 
and whereas, the party of the second part is 
desirous of becoming the publishers of the 
same, tlie following points are agreed to hy- 
and between the contracting parties: (1) 
The profits of each volume shall be equally 
divided between the two parties to this con- 
tract, said profit consisting of the difference 
between the actual cost of manufacturing 
each volume, and the wholesale price of the 
same, said price to be fixed permanently, so 
far as this contract is concerned, at fifly 
cents, and the party of the second part 
agrees to sell the books at that price, except 
in small lots and on trade -account. The 
cost of manufacturing shall be made up by 
said party of the first part, by charging the 
paper used at cost, the printing at his usual 
rates for works of a similar class, and ac- 
cording to numbers ordered, and the regular 
price for folding, collating, waste leaves and 
tissue paper, adding thereto the cost of plate 
paper, printing plates, cases, and any other 
expense that would legitimately belong to the 
manufacture of the book. (2) The expense 
of circulars and advertising of the series to 
be divided equally between each party, an 
accurate account to be kept of the same, and 
rendered on the first days of July and Janu- 
ary in each year, the balance due from either 
party to be paid to the other in cash. The 
extent of advertising, and the amoimt to be 
expended for circulars and advertising, to be 
regulated hy mutual agreement. (3) The 
party of the first part agrees to abate the 
copyright and use of plates on all copies of 
each new volume given for editorial pur- 
poses, to the number of two hundred and 
fifty copies, said abatement to be made on 
settlement of advertising accounts, on the 
first days of July and January of each year, 
an accurate account to be kept of the copies 
presented, and to whom given, by the paxty 
of the second pai-t. (4) The party of the sec- 
ond part to take, of each new volume, as is- 
sued, two thousand copies, and of subsequent 
editions either five hundred or two hundred 
and fifty copies, as may seem best to all 
concerned. (5) JPayments to be made by the 
party of the second part to the party of the 
first part, by note, at six months from av- 



erage time of the dehvery of the books. (6) 
The books to be made in the same style, and 
uniform with, and not inferior in quality to, 
the previous volumes of the same series, as 
formerly published by W. A. Townsend & 
Co. and J. G. Gregory. (7) All copies of 
the books delivered in sheets, or folded and 
collated, to the party of the second part, to 
be subject to the proper deductions for bind- 
ing. (8) The pax'ty of the fii'st part, in con- 
sidei'ation of the above, agrees to give to the 
party of the second part the exclusive right 
to publish the same. It is understood and 
agreed that this contract shall be in full 
force and binding for the term of three years 
from this date, and thereafter, until one 
paity shall have given to the other one year's 
notice in writing, signifying their wish to an- 
nul this contract, and in case no satisfactory 
an-angement can be made for the settlement 
of each party's interest in the same, an arbi- 
trator shall be chosen by each party, which 
said arbitrators shall choose a third arbitra- 
tor, and their decision in the case shall be 
final and binding on all parties. In case of 
the insolvency or death of the party of the 
first part, or the insolvency or such dissolu- 
tion of the firm of the party of the second 
part, as shall unfavorably alfeet their stand- 
ing and credit, it shall be considered the 
same as though the three years had expired, 
and the one year's notice of desire to termi- 
nate the contract had been given, and arbi- 
trators shall be appointed to settle the mat- 
ter as provided above, if the parties or their 
executors cannot agree to a settlement Hen- 
ry O. Houghton. Sheldon & Company, by 
Smith Sheldon. Signed and sealed in the 
presence of Joshua T. Davis." The bill also 
sets forth, that, at the time the last named 
contract was entered into, a number of vol- 
umes of the edition had been published and 
offered for sale, part by Townsend & Co., 
and the rest by Gregory, but that the re- 
maining works of the series, amounting to 
thirty volumes, had been published and of- 
fered for sale by the plaintiff, who had, also, 
since makmg said contract, published and 
sold the original volumes put forth by Town- 
send & Co. and by Gregory. The sales of 
all of the volumes appear to have been large. 
It is further averred that, by force of this 
contract between the plaintiffs and the de- 
fendant, they became partners in the busi- 
ness of publishing this edition; that the good 
will and right of publishing, under the cus- 
tom of the trade, thereby became partner- 
ship property, to be held for the joint ben- 
efit of the parties, and to be valued and dis- 
posed of as partnership pi-operty; that an 
illustration was engraved expressly for each 
volume, and copyrighted by Houghton; that 
these copyrights were, by the contract, 
agi-eed to be transferred to the plaintiffs, 
and they are now the equitable owners of 
them, in trust for the partnership; that, hy 
reason of the exertions of the plaintiffs, who 
are eminent and well known booksellers, the 
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good -will of said edition, and the riglit of 
publication thereof, according to the custom 
of the trade, has hecome, and now is, of 
much greater value than before the same be- 
came partnership propeity, and, as is be- 
lieved, is capable of being sold to others in 
the trade for the sum of thirty thousand dol- 
lar; that the defendant gave the notice pro- 
vided for in the contract, for its termination, 
on the 27th of December, 1864; and that, un- 
less the publication is continued beyond the 
27th of December, 1865, in the same manner 
-as heretofore, under the order of this court, 
the good will -will rapidly deteriorate, and 
the plaintiff will suffer irremediable injury. 
The prayer for relief covers all the allega- 
tions in the bill. I have not stated all its 
averments in detail, as that is not necessary 
for the purpose of this motion. Uppn this 
bill, and certain affidavits, the plaintiffs 
move "for the appointment of a receiver, to 
continue the manufacture, publication and 
sale of the books described in the bill, and 
which are embraced in the contracts thereto 
annexed, until the final hearing of the case;" 
and that "the court direct that the bushiess 
■of manufacturing, publishing and selling the 
said books, as heretofore conducted under 
the said contract, be continued by the par- 
ties, the plaintiffs and the defendant, under 
such receiver, until the final hearing and de- 
cision of this cause, or the further order of 
the court, and that an injunction issue to the 
said parties respectively, directing and com- 
manding them to act herein as the agents of 
such receiver, in discharging the several du- 
ties and obligations, and doing the several 
acts, provided to be done in and by the said 
contract, &c." 

This bill and motion are sought to be 
grounded on the principles which govern 
•courts of equity, in dealing with the assets 
of a partnership, at its dissolution; and the 
question, whether or not the contract between 
the parties to this suit amounted to a part- 
nership or not, was discussed at length on 
the argument. It is possible that, in some 
■of its features, the agi-eement may be held to 
establish a relation closely resembling that 
of partnership; but I do not now go into that 
question, because I do not deem it necessary, 
to enable me to properly dispose of this mo- 
tion. I will, thei-efore, assume, for my pres- 
ent pui-pose, that there was a special, limited, 
.and peculiar partnership established between 
the plaintiffs and the defendant, in the enter- 
prise set forth. The question then arises— 
what are the partnership assets upon" which 
this court can bring its power to bear, for 
the pm-pose of protecting the interests of the 
parties thereto? As there is no question rais- 
■ed as to the rights of creditox-s of the part- 
nership, the whole controversy relates to the 
alleged conflicting interests of the members 
of the firm among- themselves. 

Tin's court can deal only with the assets 
which belong, in law or equity, to the part- 
nership. What are they? I do not find, 
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from the contract, or from any evidence in 
the cause, that the partnership acquired any 
title, either legal or equitable, to any corporeal 
property about which any dispute has arisen. 
I think that the stereotype plates, the plates 
from which the illustrations are printed, and 
the copyright thereto, are, clearly, the sole 
property of the defendant, and that all right 
in tlieir use, in the interest of the plaintiffs, 
must cease when the partnership expires. 
Laying out of the case the question touching 
what is caUed the "good will," I see no ground 
upon which it could be insisted that the part- 
nership acquired any title to, or interest in, 
these plates and copyrights, beyond the right 
to have them used, for the term fixed by the 
conti-act, in cari*ying out the enterprise. 

The only assets, then, which can, in any , 
view, be supposed to belong to the partner- 
ship, about which there is any controversy, 
is this species of incorporeal propeity called 
"good will." If this could be deemed, under 
the peculiar circumstances of this case, to be 
property, capable, of transfer, and possessed 
of value, its conveyance to the partnership, 
if it ever was conveyed, did not carry with it 
the printing establishment of the defendant, 
nor that poi-tion of it which was employed in 
printing these books, nor the copyrights of the 
illustrations. If anything which can be called, 
in any legal sense, property, was transferred 
to this partnei^hip, it must have been that in- 
coiporeal right of publishing this edition of 
Dickens, which is described in the bill as a 
"good will," founded upon the custom of the 
ti-ade to forbear competition. No corporeal 
property was embraced in this supposed 
transfer, by the terms of the contract, and 
none could adhere to it, as an incident. Good 
will may adhere to, or spring out of, corporeal 
property, or a tangible locality or establish- 
ment; but I think it would be new doctrine 
to hold the reverse, and treat the material 
property as an incident of the good will. 
Good will must always rest upon some prin- 
cipal and tangible thing, and it has, therefore, 
been held, that it can never arise as an asset 
of a partnership, where the members only 
contribute as capital their professional skill 
and reputation, however intrinsically valuable 
these may be. 

Now, what is this sieged good will, in the 
present case, which this court is asked to 
treat as property, and for the preservation 
and beneficial sale of which its power is in- 
voked, to continue the operation of this con- 
tract beyond the time fixed by its terms? It 
confessedly rests upon no common law of 
the country, recognized and administered by 
judicial tribunals. If it has any foimdation 
at all, it stands on the mere will, or, as it is 
termed in the bill, the "courtesy" of the 
trade. True, it is called by the plaintiffs, 
the "custom" of the trade, and is alleged in 
the bill to be a "reasonable custom." But I 
apprehend that it is very far from being a 
legal custom, furnishing a solid foundation 
upon which an inviolable title to property 
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can rest, which courts can protect from inva- 
siou. It can, therefore, hardly be called prop- 
erty at all— certainly not in any sense known 
to the law. It may be an advantage to the 
party enjoying it for the time being, but its 
protection rests in the vohmtary and uncon- 
strained forbearance of the ti-ade. I know of 
no way in which the publishers of this coun- 
try can republish the works of a foreign au- 
thor, and secure to themselves the exclusive 
right to such publication, in any form of edi- 
tion, except so far as new matter or illustra- 
tions are incorporated into it, and then, to 
that extent, made a subject of copyright. 
The ornamental designs of the binding or 
dress of the volumes ihight possibly be patent- 
ed; but nothing relating to the edition can 
come under the protection of the law, except 
what is new and original, and is covered by 
copyright or letters patent. For this eouit to 
recognise any other literary property in the 
works of a foreign author, would contravene 
the settled policy of congress, and be an at- 
tempt to enter the field belonging exclusive- 
ly to the national legislature. Of the wis- 
dom of our legislative policy I have nothing 
to say here. 

This alleged good will rests, therefoi-e, upon 
no legal foundation, and, consequently, is not 
a partnership asset possessing any legal 
value. The books were printed by the de- 
fendant at his printing establisjiment In Cam- 
bridge, Massachusetts, and were published 
and sold by the plaintifies, at their book store 
in New York; but neither of these establish- 
ments are partnership assets, which this court 
can decree to be sold,, so as to carry with 
them a good will, in the oi-dinary sense in 
which that term is regarded as descriptive of 
propeitj'. Neither are the tj-pes, plates, or 
copyrights, from and under which the edition 
was printed, such assets. The only thing the 
couit could decree a sale of would be this 
peculiar advantage, called the good will of 
the trade toward this particular edition. If 
this court were to appoint a receiver, he 
would have nothing to take, but this peculiar 
Incorporeal right or advantage; and, should 
the business be continued, under this con- 
tract, for a period of years, the receiver would 
take nothing else, as there is nothing else 
belonging to the partnership which the par- 
ties are not agreed between themselves to 
take, without the intei-position of the court. 
At the end, the court could decree the sale of 
nothing else. The buyer would take nothing 
valuable but what he would have been entitled 
to before, except the negative advantage of 
having the parties to this suit enjoined 
against the further use of the implements or 
materials by which this edition has been pro- 
duced. This the court would not do if it had 
the power, because It would tend to desti'oy, 
and not conser\^e, the property. As It could 
not compel the sale and transfer of these im- 
plements and materials to the purchaser of 
the good will, but only forbid their further 
use by the defendant, Its decree would be 



only productive of mischief to the defendant 
and the public, -without conferring any bene- 
fit upon the plaintiffs, for the sale of this ad- 
vantage called good will would bring noth- 
ing, as it would be worth nothing. The mo- 
tion is, therefore, denied. 
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Case 3Sro. 12,749. 

SHELDON et al. v. SWARTWOUT. 

[47 Niles' Reg. 189.] 

District Court, S. D. New York. Nov. 12, 
1834. 

Customs Duties — Ci,.*kssiFicATioN for Duty — 
Camukjc Haxdkeuchiefs. 

[Cambric linen handkerchiefs, cut from the 
piece, and hemmed and stitched abroad, ai-e not 
dutiable as millinery, ready-made clothing, or a 
manufacture of flax, but are free of dutv, as 
"linen cambric." Tariff Act 1832 (4 Stat. 583).] 

Thl.s Avas an action to recover ?15,804, paid 
by plaintiffs [P. H. Sheldon & Co.] to defend- 
ant [Samuel Swartwout], under the follow- 
ing circumstances: The plaintiffs are exten- 
sive importers, residing In this city, and in 
the month of April last, imported a quantity 
of cambric linen or Batiste handkerchiefs, by 
the ship Chai'lemagne, from France. The 
handkerchiefs were cut off from the piece, 
and hemmed and stitched in France. On their 
arrival here, they were entered as free goods; 
but the collector asserted that they were sub- 
ject to duty, and insisted on a new entry. 
In compliance with the collector's demand, the- 
plaintiffs made a new entiy of the goods, and 
passed a bond for the duty; but, while doing 
so, informed the collector that it was com- 
pulsory on then* part, and asked him whether. 
In case they refused to pay this bond, he 
would take their bond for the duty that might 
accrue on other importations. The collector 
answered them in the negative, and in order 
to avoid the inconvenience that must otherwise 
result to them, they paid the bond, and served 
him with a written notice that they would 
bring an action to recover back its amount. 
The collector claimed a dutj^ of 2.5 per cent, 
on the articles, under the tariff of 1832 [4 
Stat. 583], which subjects all manufacturers 
of hemp, flax and millinery of all kinds, to a 
duty of 25 per cent, and averred that the arti- 
cle in question came under the denomination 
of millinery. Mr. Price, counsel for defend- 
ant, also contended, that if the article did not 
come under the denomination of millinei'y, it 
was to be considered a manufacture of flax, 
also subject to a duty of 25 per cent, and if 
It was neither of these articles, it might then 
be considered an article of ready-made cloth- 
ing, which was subject to a duty of 50 per 
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cent. It was admitted on the part of the de- 
fendant, as a matter of course, that linen eam- 
hrics and Itnen cambric handkerchiefs in the 
piece, are free from duty; hut it was con- 
tended that as the handi:erchief had been 
cut off from the piece, and hemmed and 
stitched in France, it no longer came under 
the denomination of linen cambric, but as- 
sumed a new character, and was either mil- 
Unery, a manufacture of flax, or ready-made 
clothing. The defendant, however, chiefly 
s rested his claim on the groimd that the arti- 
cle was millinery; and -Mr, Coe, an appraiser 
at the custom house, produced his instructions 
from the comptroller of the treasury, inform- 
ing liim that the ai-ticle came under the head 
of millinery, and was to be charged with duty 
-as such. On the other hand the plaintiffs 
contended that the article was linen cambric, 
and as such was free, under the act of 1833, 
which says that "bleached and unbleached 
linen, table linen, linen napkins and linen 
cambrics, are exempt from duty," 

A great number of witnesses were examin- 
ed on both sides- The counsel for both par- 
ties, and also the court, took every possible 
pains to elicit from them a decided opinion- 
First, whether they considered the article mil- 
linery; and, secondly, whether it was denom- 
inated cambric by merchants or persons deal- 
ing in the article. As to its being millinery, 
almost all the witnesses deposed that it could 
not come under that denomination. There 
was also scarcely any evidence to show that 
the artiele could be considered ready-made 
clothing; and the only question which seem- 
ed to admit of any great doubt, was, whether 
the article, after it was cut from the piece, 
and hemmed and stitched In the form of a 
handkerchief, could be stiU denominated linen 
cambric, and as such be imported free of 
duty. On this part of the question the evi- 
dence was rather vague and inconclusive; but 
on the whole, made in favor of the assump- 
tion that the article came under the denom- 
ination of linen cambric. Counsel for defend- 
ant raised a question as to whether the plain- 
tiffs could maintain the present action, as they 
had volimtarily paid the bond; and the court 
' reserved this question for future considera- 
tion. 

THOMPSON, Circuit Justice, charged the 
jury that the government claimed the duty 
on the article as beuig millinery; and it was 
for the jury to decide whether it came under 
that denomination. They had heai-d the defi- 
nition given of it in dictionaries and by the 
witnesses, but it would also be well to look 
at the manner in which it was designated by 
law, and see if congress meant to include 
handkerchiefs under the denomination of mil- 
linery. The act in defining what belongs to 
millinery, says, "fans, flowers, feathers, caps 
for women, and millinery of all kinds." 



SHELDON V. The WATER WITCH 

When the act therefore began its description 
by enumerating a series of articles belonging 
to the head, and then said, "mUlinery of all 
kinds," it was fair to suppose that the general 
term was intended to apply to such articles. 
According, also, to most of the witnesses, the 
word miUinei-y was only applicable to ladies' 
head dress, and in the judgment of the court, 
the article in question could not properly be 
denominated millinery. That the artiele is a 
manufacture of flas there could be no doubt; 
and as such the plaintiffs should show that 
it came under the exemptions of the law rela- 
tive to linen fabrics. Many witnesses had 
been examined on the subject, but could not 
agree as to what constituted linen cambric. 
Most of them, however, said that it meant 
pifece goods sold by the yard; and when ask- 
ed what they understood the handlierchief to 
be, they said it could not be called linen cam- 
bric alone, but required a further designation, 
and that the term linen cambric did not in- 
clude linen cambric handkerchiefs. At the 
custom house, however, handkerchiefs in the 
piece are cohsidered linen cambric, and ad- 
mitted free. The question, then, was, wheth- 
er the handkerchief behig cut off and hemmed, 
took it out of the denomination of linen cam- 
bric. If so, it was but reasonable that the 
government should show it It was said that 
the article came under the denomination ot 
millineiy, or . ready-made clothes; but wa&. 
there sufficient evidence to enable them to say 
it was either? If not, then it might come un- 
der the denomination of a manufacture of 
flax, unless it was exempted by the act of 
1833 [4 Stat. 629] as linen cambric. It was 
said, that the reason why this article had been 
subject to duty, was with a view to protect 
the labor and industry of the country; but if 
that was the object which government had in 
vie-\v, it would have adopted a similar course 
regarding similar articles, and it had been 
shewn to the jury tliat silk handkerchiefs, 
veils and other made up articles were ad- 
mitted free of duty; and it was but reasona- 
ble to suppose that the same principle was 
to be extended to linen cambric handker- 
chiefs. The object of congress in admitting 
silk free of duty, was to encourage^ its im- 
portation; and it was the same in relation to 
linens. The question then was, did the arti- 
cle amongst buyers and sellers come under 
the denomination of linen cambric? If so, it 
was exempt from duty; if not it was subject 
to it. 

The jury retired for a shoit time and re- 
turned a verdict for the plaintiffs of $162.60, 
being the amount of the money paid the col- 
lector with interest. 
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Case No. 1S,750. 

SHELLEY et al. t. ELLISTON. 
[18 N. B. R. 375; 26 Pittsb. Leg. J. 92.] i 

District Court, D. Kansas. 1878. 
Bakkruptct — Attachmext — Judgment — Lien. 

1. Where a creditor commenced suit, and at- 
tached goods and chattels of the debtor, and ob- 
tained judgment and an order of sale of the 
attached property, and petition in bankniotcy 
was subsequently filed and the debtor adjudged 
a bankrupt, the bankruptcy proceedings do not 
invalidate the judgment lien, although no execu- 
tion or order of sale had been issued on the 
judgment. 

[Cited in Claridge v. Kulmer, 1 Fed. 402.] 

2. The attachment had become merged in the 
judgment, and section 5044 of the bankrupt act 
only operates to dissolve attachments pending 
when the bankruptcy proceedings are com- 
menced. 

Olough & Wheat, for plaintiffs. 
Mills & Wells, for defendant 

FOSTER, District Judge. The plaintiffs, 
.J. M, Shelley & iCo., present their petition, 
iind ask for an order that said assignee pay 
over certain moneys, being the proceeds of 
a lot of goods on which said plaintiffs claim 
to have had a lien. On the 16th of August, 
1877, Shelley & Co. commenced suit against 
JIary V. Weisbaugh, oefore a justice of the 
peace, to recover the sum of two hundred 
iind sixty-nine dollars, and on the same day 
caused an attachment to tie issued ajid lev- 
ied upon a lot of goods of said Weisbaugh. 
On the 20th of the same month the plain- 
tiffs recovered a judgment for said amount 
with interest and costs, and an order on the 
justices' docket that said attached goods be 
sold in satisfaction of said judgment, but 
no order of sale or execution was issued by 
the justice on said judgment until the fii-st 
day of September, 1877, although the same 
was dated August 20th. In the meantime, 
to wit, August 25th, the said Mary V. Weis- 
baugh filed her voluntary petition in bank- 
ruptcy, and on the same day was adjudged 
a. bankrupt, and the assignee was shortly 
thereafter chosen by the creditors. Before 
any sale of said goods was had on said 
judgment, the assignee took possession of, 
and sold the same, and now the plaintiffs 
seek to recover the proceeds thereof. 

Under section 5044 of the banknipt act 
the assignment to the assignee relates back 
to the commencement of the bankruptcy 
proceedings, and vests the title of all prop- 
erty, real and personal, of the bankrupt in 
the assignee, notwithstanding the same is 
then attached on mesne process, and it dis- 
solves any such attachment made within 
four months before the bankruptcy proceed- 
ing.s. 

The first point made by the petitioners is 
that the date of the execution is conclusive 
as to the time it was issued. That would 

1 [Reprinted from 18 N. B. R. 375, by per- 
mission. 26 Pittsb. Leg. J. 92, contains only a 
partial report.] 



undoubtedly be correct if the justices' dock- 
et did not show the date to be otherwise. 
The docket shows it was issued on the first 
day of September. The law requires the 
justice to keep a docket, and to enter there- 
on the date of the issue of the writ (Gen. 
St. Kan. p. 815, § 188), and the next section 
makes such entries evidence to prove the 
facts stated therein. I think the finding of 
the register as to the date the execution was 
Issued is correct 

The second point made by the plaintiffs 
is that the adjudication in bankruptcy did 
not relinquish their lien on the property; 
that the attachment had become mei'ged in- 
to the judgment and the property having 
been condemned by the com-t to pay the 
judgment was not held on mesne process, 
and that it mattered not that no order of 
sale or execution had been issued to the 
constable to sell the same. It is well set- 
tled by all the authorities that if the plain- 
tiffs' claim had not gone to judgment prior 
to the commencement of the bankruptcy 
proceedings, the attachment would have 
been ipso facto dissolved by such proceed- 
ings, and no lien would have existed. On 
the other hand it is equally as well settled 
that if their claim had gone to judgment, 
and an execution, or what is the same thing, 
an order of sale, had been issued thereon 
and levied on the propertj^ their lien would 
have been good as against the bankmptcy 
proceedings. 
I But this case is unlike either, and I can 
, find nothing in the books directij^ in point. 
i In the case of Henkelman v. Smith [42 Md. 
j 164], decided by the court of appeals of 
1 Maryland, goods had been attached on 
mesne process, and sold pendente lite by 
order of the court; judgment was after- 
wards recovered, and the goods condemned 
to pay it Bankruptcy proceedings were 
commenced subsequent to the judgment, 
but before an order had been made to pay 
over the proceeds to the judgment creditors, 
i The court held that the assignee was not 
j entitled to the money; that section 5044 of 
: the bankrupt act referred only to attach- 
; ments pending at the time the petition in 
bankruptcy was filed, and that by the judg- 
ment the proceeds of the propeity became 
vested in the judgment creditors. That case 
was much like the case at bar, except the 
goods had been sold, and the proceeds stood 
in place of the property. 

In the case of Howe v. Union Ins. Co., 
42 Cal. 528, the creditor brought suit and 
attached by garnishment money belonging 
to the debtor in the possession of the in- 
surance company. Judgment was recov- 
ered and execution issued and the sheriff de- 
manded the money of the garnishee. Sub- 
sequently proceedings in bankruptcy wer.^ 
commenced and the debtor was adjudged a 
bankrupt The court held, as the judgment 
creditor had made no levy on the fund, that 
neither the judgment nor execution created 
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any lien oa the fund otlier tlian that under 
which it had been previously held. The 
court says: "But where there is no money 
or property in the hands of the sheriff un- 
der the attachment, prior to the judgment, 1 
do not perceive how the mere fact that a 
judgment was rendered, and an execution 
issued hut not levied, can have the effect to 
convert the attachment lien upon a fund in 
the hands of a garnishee into a lien u^on 
final process." ■ From the foregoing remarks 
it will he seen that the court makes no inti- 
mation as to the effect of a judgment on 
attached property, actually in the hands of 
the sheriff at the time. In the case of Hud- 
son V. Adams [Case No. 6,832], the court 
holds that when a judgment is recovered in 
an attachment proceeding, and process is- 
sued thereon to sell the attached propeity, 
its lien relates hack to the service of the 
attachment, and there is no attachment pro- 
cess in existence upon which section 5044 
can operate. "That this section by its own 
terms relates to existing attachments," &c. 
Now it seems to me that this, in general 
terms, is the correct construction of that 
section. That it only operates on attach- 
ments pending at the time bankruptcy pro- 
ceedings are commenced, and when the 
judgment is rendered, and the property in 
custody is condemned for the payment 
thereof, there is no longer any attachment 
in existence. It is merged in the judgment, 
and the goods are not held by virtue of the 
attachment, but by virtue of the judgment. 
Section 5075 of the banki-upt act provides 
for saving and protecting valid liens on the 
property of the bankrupt. Was it neces- 
saiT that an order of sale on this judgment 
should have been in the constable's hands 
at' the commencement of the bankniptcy 
proceedings, in order to save the plaintifiE's 
lien? What additional sanctitj' could that 
give it? It is quite clear that no new levy 
on the goods was required under the laws 
of Kansas. Gen. St. p. 7SG, § 47. It says: 
"So much of the personal propertj% if any, 
as may be necessary to satisfy the judg- 
ment, shall be sold by order of the justice 
under the same restrictions and regulations 
as if the same had been levied on by exe- 
cution." I can see no reason why the lien 
of this judgment would be any more com- 
plete because an order of sale had been is- 
sued to carry it into execution. The validi- 
ty of this lien does not, as in ordinaiy cases 
of execution, depend upon a levy to make 
it good. The court having full jurisdiction 
has adjudicated that the property then in its 
custody shall be sold to pay the judgment. 
I cannot think that section 5044 can annul 
or in any manner affect that adjudication, 
and unless the plaintiffs have lost their lien 
by voluntarily relinquishing the property 
or have waived it by their proof of debt and 
accepting dividends, they are entitled to the 
order prayed for. The report of the register 
will be recommitted for further proceedings. 



(Case No. 12,751) SHELLY 

SHELLMIRE (UNITED STATES v.). See 
Case No. 16,271. 



Case No. 12,751. 

SHELLY V. BEANNAN. 

[2 Biss. 315; 4 Fish. Pat. Gas. 198.] i 

Circuit Court, S. D, Illinois. June, 1870. 

Patents — Prelimisart Injunction — When 
G-KANTBD— Equitable Remedy- 
Limekilns. 

1. If the rights under the patent are clear, 
and the infringement by the defendant free 
from doubt, and particularly after use of the 
invention by the oatentee for a considerable 
time without controversy, the modern practice 
is not to compel the plaintifE in the first instance 
to proceed at law. 

2. Under such circumstances it is the general 
practice to apply lo the equitable side of. the 
court for relief, which in a proper case is given 
without hesitation, 

3. The patent never having been the subject 
of litigation, the complainant was ordered to file 
an injunction bond before the issue of the writ 

[Cited in Tobev Furniture Co. v. Colby, 35 
Fed. 594.] 

4. Griscom and Denn's patent for limekilns 
construed. 

In equity. Motion for a provisional in- 
junction to restrain the defendants from in- 
fringing lettei-s patent [No. 18,635] for "an 
improvement in limekikis," granted to Pow-- 
ell Griscom and Charles S. Denn, November 
IT, 1857, to which a specification of addi- 
tional improvements was annexed February 
23, 1858 [No. 192]. 

The nature of the invention consisted in 
an arrangement embracing, for united oper- 
ation, the following features: (1) An in- 
verted, oblong, pyramidal lime basin in the 
base of the kiln, having discharge and clear- 
ing passages. (2) Fire grates and ash-pits, 
extending from the front to the back of the 
basin on each of the oblong sides of the 
same, but divided by central partitions. (3) 
A pyramidal burning stack, with a chamber 
of oblong, quadrilateral form at its base, 
and gradually running into an oval form as 
it terminated, and having fire chambers ex- 
tending from front to back, but divided at 
the center by partitions, and having also lat- 
eral flame and hot air passages leading di- 
rectly into the chamber of the pyramidal 
stack along the whole width of the quadri- 
lateral portion of the burning chamber. 

The disclaimers and claim were as fol- 
lows: "We do not wish to be understood as 
claiming any of the pai-ts separately; but 
we claim the peculiar combination and ar- 
rangement of the parts and for the purposes 
set forth." 

The claim of the additional improvement 
was as follows: "We claim the combination 
of the transverse partition with the oblong, 
inverted pyramidal basin, oblong stack and 
enlarged draft flues, when said flues are 



1 [Reported by Josiah H. Bissell, Esq., reprint- 
ed by Samuel S. Fisher, Esq., and here repub- 
lished by permission.] 
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used as auxiliary fumaee doors, the whole 
being an-anged substantially as and for the 
purpose set foith." 

Samuel S. Boyd, for complainant. 
Stuart, Ed-svards & Brown, for defendant. 

DRUMMOND, Circuit Judge. This is an 
application for an injunction by the com- 
plainant, as the assignee for the county of 
Madison, in this state, for a patent issued 
to Powell Griscom and Charles S. Denn, No- 
vember 17, 1857, for an improvement in lime- 
kilns, together with additional improve- 
ments made by them thereto on February 
23, 1858. The additions referred to in the 
latter improvement seem to be connected 
mainly with the construction of a eenti'al 
partition waU, which divides the basin stack 
and drain pits, thus constituting substantial- 
ly two chambers or limekilns, out of one; 
and as the defendant has not used this, the 
improvement of February 23, 1858, need not 
be further considered. 

The controversy turns on the nature of 
the original improvement of November 17, 
1857; and as no serious question is made 
upon the validity of the patent of Griscom 
and Denn, upon the fact whether the de- 
fendant hqs violated the fii-st patented im- 
provement by the construction and opera- 
tion of the limekiln used by him at Alton. 

Perhaps the claim of the patentees might 
have been described with more clearness 
and precision in the schedule. The lan- 
guage is that they do not claim the various 
parts described separately, but the peculiar 
arrangement and combination of the parts 
substantially as described, and for the pur- 
poses set forth. 

In examining the schedule of their inven- 
tion it seems to consist of a peculiarly eon- 
stnicted lime basin at the bottom of the 
kiln, of an inverted, oblong, pyramidal form 
of fire grates and ash-pits, extending from 
the front to the back of th^ basin and on 
each side of the same and on both sides of 
the kiln; but the fires are divided by a cen- 
tral partition so that the Avind cannot blow 
through the ash-pits and furnaces from one 
side to the other of the limekiln, and hav- 
ing open air passages from the furnaces to 
the stack, the stack itself being constructed 
of a quadrilateral oval form. These parts 
are described in detail, and by reference to 
the drawings annexed to the -schedule. Ap- 
plying the claim to the description, what the : 
patentees regarded as their invention was j 
the combination of these various parts, as ' 
set forth by them, and for the purposes ; 
named. 

Does the defendant use the limekiln thus ^ 
patented to Griscom and Denn, and of which ' 
the plaintiff is the assignee for the couutj' '■ 
of Madison? We have no model produced I 
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by the complainant, as there should have 
been, of the limekiln described in the sched- 
ule, and covered hy the original improve- 
ment of November 17, 1857; we have, there- 
fore, only the description contained in the 
schedule and the reference to the annexed 
drawings to determine the nature of the in- 
vention. 

There is a model produced which is al- 
leged to be a correct representation of the 
; limekiln used by the defendant, and com- 
paring the afiidavits and pleadings of the 
: parties, it remains only to determine upon 
I the substantial identitj' of the two limekilns. 
' Undoubtedly there are points of distinction 
as insisted on in the atfidavits filed by the 
defendant. 
: But treating the model offered in evidence 
as a true representation of the defendant's 
kiln, as I believe from the evidence it is, 
then the two kilns appear to be essentially 
the same. The basin and stack are substan- 
tially of the same form. The defendant's 
i kiln, like the plaintiff's has an oblong, in- 
verted, pyramidal basin, and a quadrilateral 
oval stack. It has, like the plaintifE's the 
same constraction of furnaces, grates, ash- 
pits, air passages and central partition to 
prevent the wind from blowing through the 
kiln, a peculiarity not known in Barnard's 
kiln, of which defendant's claims to be a 
pattern. In these and many other particu- 
lars which might be named, the kilns of the 
plaintiff and defendant seem to be substan- 
tially alike. If the kiln of the plaintiff is 
protected by the patent to Griscom and 
Denn, of November 17, 1857, which is not 
seriously controverted, then the defendant 
is mfringing on the rights of the plaintiff. 

Some objection was made to the interposi- 
tion of the court by an injnjicfcion before the 
right at law had been established, and be- 
cause that law could furnish adequate re- 
lief. But the modem practice is, if the 
rights under the patent are clear, and the 
infringement by the defendant free from 
doubt, and particularly after the use for a 
considerable time, without controversy, of 
the invention patented, not to compel the 
plaintiff in the first instance to proceed at 
law. 

In many cases a remedy in that way is 
found to be incomplete; and, therefore, now 
in the contingency named, it is the general 
practice to apply to the equitable side of 
the court for relief which in a proper case 
is given without hesitation. 

The injunction will, therefore, be granted 
in this case, but as the patent of Driscom 
and Denn has never been the subject of lit- 
igation, either at law or equity, and the de- 
fendants may desire the case should go to 
proofs and hearing, I will, if the defendant 
requires it, direct, before the writ issues, a 
proper injunction bond to be filed. 
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Case ITo. 1S,752. 

SHELTON et al. v. AXJSTIN- 

[1 ClifE. 3S8J 1 

Circuit Court, D. Massachusetts. May Term, 

1860. 

CosTOMS Duties— Damage dubing Voyage— 

Appraisai.. 
1. If goods from a foreign country have re- 
ceived damage in the course of the voyage, the 
imoorter, in order to obtain a reduction of du- 
ties, must demand an appraisal before entry. 

2 If he enter the goods at the custom-house 
at the invoice price before demanding an Ap- 
praisal, he must pay duties assessed according 
to the invoice price, and is entitled to no re- 
duction on account of the damage. 
rOited in Kimball v. Goodrich, 10 Wall. (i7 

U. S.) 452.] 
This was an action of assumpsit brought 
by the plaintiffs [Philo S. Shelton and oth- 
ers] against the defendant [Arthur W. Aus- 
tin], as collector of the port of Boston, to re- 
cover back certain duties, which, as they al- 
leged, the defendant unlawfully exacted of 
them, and which they paid under protest. 
The case was presented upon an agreed 
statement of facts, of which the following 
is the material part: It was agreed that the 
plaintiffs imported certain hogsheads, tierces, 
and barrels of molasses into the port of Bos- 
ton, in the bark or yessel called the Meldon, 
from jMatanzas, in the island of Cuba; that 
at the period of exportation of the said mo- 
lasses from the port of :&Iatanzas, in the is- 
land Qf Cuba aforesaid, it was a sound and 
sweet article; and that on its importation 
into the port of Boston the same was soured, 
and that said souring took place during the 
voyage aforesaid. It was further agreed 
that there was a material difference between 
the value of sweet and sour molasses, at the 
port of exportation and also at the port of 
importation; that sweet molasses was of a 
greater value than sour molasses, and that 
this molasses was entered at the full value 
of sweet molasses, and the plaintiffs then 
demanded to have the damages appraised, 
ascertained and allowed in the computation 
of duties; and that thereupon the said de- 
fendant caused the same to be appraised 
and ascertained, but afterward, under in- 
structions of the honorable secretary of the 
treasury, i*efused to allow the same, and du- 
ties were exacted by him on the invoice val- 
ue, and were paid, but under protest in writ- 
ing filed with the said collector at the. time of 
the payment thereof. 
Milton Andros, for plaintiffs. 
O. L. Woodbury, for defendant. 

OLIPFORD, Circuit Justice. All importa- 
tions subject to an ad valorem duty are re- 
quired to be appraised at the actual market 
value or wholesale price, at the period and 
place of exportation; and, to enable the col- 
lector to perform that duty, importers are 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 
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required to make an entiy of their respective 
importations, which must be accompanied 
by the invoice, and it is provided that, if 
the appraised value of the goods exceeds by 
ten per cent or more the value declared on 
the entry, then, in addition to the duties im- 
posed by law on the same, there shall be 
levied, collected, and paid a duty of twenty 
per centum ad valorem on such appiuised 
value. Whenever the invoice value is too 
low, the importer is allowed to make what- 
ever additions on the entry he may think 
proper, so as to bring up the entered value 
to the requirement of the law of congress, in 
order to avoid that additional charge, but 
there is no corresponding provision authoriz- 
ing the merchant to make any deduction 
from the invoice valuation, on any pretence 

Short quantity or goods lost or destroyed 
during the voyage may be deducted, because 
'it cannot be held that such goods ever ar- 
rived in port, and the entry at the custom- 
house is not required to embrace merchan- 
dise which was never imported into the Unit- 
ed States. Such an entry at the custom- 
house is required in order that the actual 
market value of the importation may be ap- 
praised and ascertained, and consequently 
importers are allowed to make such addi- 
tions to the invoice valuation as may be nec- 
essary to make it conform to the truth; but 
it is provided by the eighth section of the 
act of the 30th of July, 1846, that under no 
circumstances shall the duty be assessed up- 
on an amount less than the invoice value, 
any law of congress to the contrary notwith- 
standing. 9 Stat. 43; 11 Stat. 199, § 2. Be- 
yond question that provision is still in force, 
but I am of the opinion that congress never 
intended that it should have any application 
whatever to goods damaged during the voy- 
age, or to goods imported which were unac- 
companied with the original invoice. Where 
goods were damaged during the voyage, or 
were not accompanied with the original in- 
voice of the cost thereof, the importation 
was subject to appraisement by the act of 
the 31st of July, 1789, and it was provided 
that the duties upon such goods should be 
estimated according to such valuation. 1 
Stat 41, § 16. Similar provision was made 
by the thirty-seventh section of the act of 
the 4th of August, 1790, and its benefits were 
extended to articles charged with a specific 
duty, whether tlie duty was levied by num- 
ber, weight, or measure. 1 Stat 167. More 
detailed provision, however, was made upon 
the subject by the act of the 2d of March, 
1799, which is the act relied on by the plain- 
tiffs. 1 Stat 665. Merchandise damaged 
during the voyage, or of Which entry was in- 
complete, either for the want of the original 
invoice or for any other cause, was required 
by the fifty-second section of that act to be 
conveyed in the parcels or packages contain- 
ing the same to some warehouse or store- 
house to be designated by the collector, there 
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to remain at the expense and risk of tile 
owner or consignee "until tlie paitioulars, 
cost, or value" was ascertained in the mode 
or modes therein prescribed. Articles which 
had been damaged during the voj^age, wheth- 
er subject to a duty ad valorem, or which 
were chargeable with a specific duty, either 
by number, weight, or measure, were re- 
quired to be appraised, and the appraisers 
were directed to ascertain and certify to 
what rate per cent the goods were damaged. 
And it was also provided that the rate or 
percentage of damage so ascertained and cer- 
tified should be deducted from the original 
amount, subject to duty ad valorem, or from 
the actual or original number, weight, or 
measure on which the specific duties would 
have been computed. Importers were re- 
quired, by the supplemental act passed on 
the 30th of April, 1818, to declare on oath that 
the invoice of the goods produced, if the 
goods were subject to an ad valorem dutyj 
exhibited the true value of the goods at the 
place from which they were imported, and it 
also prescribed certain new and important 
regulations touching the appraisement of im- 
ported goods and the collection of ad valorem 
duties. Among other things, the twelfth sec- 
tion of the act provides that in all cases 
where the appraised value shall be less than 
the invoice value the duty shall be charged 
on the invoice value in the same manner as 
if no appraisement had been made. But this 
provision niTist have reference only to ap- 
praisements made on entry at the custom- 
house, when the enti*y is required to be ac- 
companied by the invoice, because it Is only 
in such eases that the entry is necessarily 
based on the invoice, and this constniction is 
greatly strengthened by the consideration 
that the fifteenth section of the same act 
makes a special provision for the assessment 
of duties upon goods damaged in the course 
of the voyage, and goods taken from a wreck 
are by that section placed upon the same 
footing, and in tegard to both classes it i? 
expressly provided that before they shall be 
admitted to entry they shall be appi-aised in 
the manner provided by the ninth section of 
the act which requires the appraisers to re- 
port to the collector the true value thereof 
when purchased, at the place or places from 
which the same were imported. Comparing 
the two sections together, therefore, it is ob- ) 
vious that the former has no application 
whatever to the regular proceedings pre- 
scribed for ascertaining and assessing du- 
ties upon goods damaged in the course of the 
voyage, or upon goods taken from a wreck. 
Prior to the act of the 20th of April, 1818, 
there was no act of congress admitting 
wrecked goods to entry under any circum- 
stances, or any provision upon the subject, 
other than what related to goods damaged 
during the voyage. That act was extended 
by the act of the 18th of April, 1820, and 
was in full force when the appraisement act 
of the 1st of ilarch, 1823, went into operation. 
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3 Stat. 503, 736. Nothing can be more cer- 
tain than the fact that the twenty-first sec- 
tion of the last-named act prohibits goods 
damaged in the course of the voyage, and 
goods taken from a wreck, from being ad- 
mitted to entry until the same shall have 
been appraised in the manner provided in the 
sixteenth section of the same act. By the 
sbtteenth section of the act, the appi-aisers 
are required to report the true value thereof, 
according to the fifth section of the act; and 
by the fifth section of the act it is provided, 
in effect, that ad valorem rates of duty shall 
be estimated by adding all charges, except 
insurance, to the actual cost of the goods, 
if the same were purchased, or to the actual 
value thereof if procured otherwise than by 
purchase, or to the appraised value if the 
same were appraised, and also a certain per 
centum on the cost or value, depending as to 
the rate on the place or country from which 
the goods were imported. " 

Reference is made to these details only for 
the purpose of remarking that goods dam- 
aged in the course of the voyage are as clear- 
ly required to be appraised before they can 
be admitted to entry as goods taken from a 
wreck; and to verify that remark it is only 
necessaiy to refer again to the twenty-first 
section of the act, which, after expressly 
making that requirement in regard to the 
latter class, goes on to provide that the same 
proceedings shall be ordered and executed 
in all eases where a reduction of, duties 
shall be claimed on account of damage 
which any goods shall have sustained during 
the voyage. All such importations are by 
that act classed with goods taken from a 
wreck, and are required to be appraised be- 
fore they can be admitted to entry; and the 
twenty-first section of the act also provides 
that, in all cases where the owner, importer, 
consignee, or agent shall be dissatisfied with 
such appraisement, he shall be entitled to 
the privileges provided in the eighteenth sec- 
tion of the act. Recurring to the eighteenth 
section of the act, it will be seen that it 
makes provision for an appeal on the part 
of the merchant, and a second appraisement, 
and in ease the merchant is still dissatisfied 
it is made lawful for him to refer the case 
to the secretaiy of the treasury. But, when- 
ever the case is so referred, the secretary of 
the treasury is authorized and empowered 
to decide thereon, or to require further tes- 
timony in the case in such manner as he may 
deem proper, and to order the goods to be 
entered accordingly. 

Appraisement is to be made, in the first 
place, by the appraisers appointed under the 
sixteenth section of the act; but in case the 
merchant is dissatisfied with their report, 
he may employ, at his own expense, two re- 
spectable resident merchants, who, with the 
government appraisers, shall examine and' 
inspect the goods in question; and after such 
examination and inspection they are requir- 
ed to report the value thereof, if they agree 
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therein, and if not, tlie circumstances of 
their disagreement to the collector. "Where 
the appraisers disagree, the practice is for 
the collector to decide the matter in difeer- 
ence by adopting one or the other valuation, 
as he may deem just, unless the merchant 
elects to refer the case to the secretai-y of 
the ti-easury; but if he does so elect, the de- 
cision of the department is final and con- 
clusive, and the entry must conform to their 
decision. Belcher v. Linn, 24 How. [65 XJ. 
S.] 522; Rankin v. Hoyt, 4 How. [45 U. S.] 
327; StaiRt v. Peaslee, 18 How. [59 U. S.] 
524. Entry of the goods must be made be- 
fore the duties can be assessed, but it can- 
not be made during the pendency of any of 
these proceedings, because it must- be found- 
ed on the report of the appraisers, if they 
agree, or if not, on the decision of the col- 
lector, or of the secretary of the treasury. 
Undoubtedly some of the regulations pre- 
scribed in the act xmder consideration are re- 
pugnant to the provisions of the fifty-sec- 
ond section of the act of the 2d of March, 
1799, so far as the latter have respect to 
goods damaged during the voyage, and to 
that extent the provisions of the last-men- 
tioned act must be considered as modified 
or repealed. None of the provisions of the 
act of the 1st of March, 1823, however, have 
any respect to merchandise of which entiy 
has been made incomplete, either for the 
want of the original invoice or for any other 
cause, but in respect to all such importa- 
tions and entries the proceedings must still 
conform to the antecedent law upon that 
subject Whenever a vessel arrives from a 
foreign port having merchandise on board 
wliich is subject to duty, it is incumbent on 
the master in every case to present his mani- 
fest, and notify the collector of the arrival 
of the vessel; and w^hen that is done, and 
the owner, importer, consignee, or agent has 
presented a true invoice of the goods to the 
collector, he may then demand, if the goods 
have received damage in the course of the 
voyage, that the same shall be appraised in 
the manner prescribed in the regulations 
contained in the act of the 1st of March, 
1823; and if he acquiesces in the report of 
the appraisers, and does not refer the case 
to the secretary of the treasury, he may 
claim, as matter of right, to have the deduc- 
tion made as prescribed in the fifty-second 
section of the act of the. 2d of March, 1799. 
Although the goods were damaged in the 
course of the voyage, yet the importer is not 
obliged to demand that the same shall be 
appraised. He may, nevertheless, make en- 
try of the goods in the usual way as sound 
articles; but in that event the collector has 
no authority to assess the duties upou an 
amount less than the invoice value. That 
rule for the assessment of duties was first 
prescribed in the act of the 20th of April, 
1818, and it has been continued to the pres- 
ent time. 3 Stat. 433; 9 Stat. 213; 11 Stat. 
199. 

21FED.CAS. — 79 



It is insisted by the defendant that this 
provision in the act of the 30th of July, 1846, 
operates as a repeal of the fifty-second sec- 
tion of the act of the 2d of March, 1799; but 
it is obvious that the proposition cannot be 
sustained. 

Looking at the practical operation of the 
revenue system, it is clear that the two pro- 
visions have no necessary connection the one 
with the other, because they respectively re- 
late to proceedings altogether different. Du- 
ties are assessed upon goods entered at the 
custom-house according to the invoice valua- 
tion and the value given in the entry, unless 
the goods are marked up by the local ap- 
praisers. Additions are often made by the » 
local appraisers to the invoice valuation; and 
in that event the law allows the merchant 
an appeal to merchant appraisers, whose de- 
cision, by the act of the 3d of March, 1851, 
is declared to be final. But the act of the 
3d of March, 1857, re-enacts the proviso con- 
tained in the eighth section of the act of the 
30th of July, 1846, and extends the limita- 
tion to the entered value of the importation, 
so that under no circumstances can the duty 
be assessed upon an amount less than the 
invoice or entered value. On the other hand, 
goods damaged in the course of the voyage 
are to be appraised before entry at the cus- 
tom-house, under the regulations contained 
in the act of the 1st of March, 1823, and 
then the entiy must conform to that ap- 
praisement. Entiy in the one case is found- 
ed upon the invoice, with such additions 
thereto as the merchant may see fit to make 
in order to bring up the valuation to the 
actual market value, and in the other upon 
the report of the appraisers. Under the hi-st 
proceeding, the duties cannot be assessed up- 
on an amount less than the invoice valua- 
tion; but under the latter proceeding, the 
duties must be calculated and assessed ae- 
' cording to the report of the appraisers, whol- 
ly irrespective of the valuation given In the 
invoice. Applying these rules of law to the 
present case, it is obvious that the instruc- 
tions of the secretary of the treasury to the 
collector were correct, and that the claim 
of the plaintiffs cannot be sustained. They 
did not cause the goods to be appraised un- 
der the law applicable to goods damaged in 
the course of the voyage, and no such ap- 
praisement has ever been made; but, instead 
thereof, they entered the goods at the cus- 
tom-house according to the invoice valua- 
tion, took out a damage warrant, caused the 
amount of damage to the goods to be ap- 
praised and ascertained, and then claimed 
to have the amount deducted from the in- ' 
voice and entered value. Keferring to the 
acts of congress already cited, it is clear that 
the request of the plaintiffs could not be 
granted either by the collector or by the de- 
partment without violating a positive law; 
and it is no answer to this objection to say 
that the invoice valuation was the full value 
of the article in a sound state, because that 
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ndmission does not give any different char- 
acter to tlie proceeding on wliicli the instrae- 
tions of the secretary of tlie treasury were 
hased. Protest was made upon the proceed- 
ings as they actually took place, and it does 
not vary the rights of the parties now to 
admit that the molasses was entered at the 
full value of sweet molasses. 

That admission cannot change the fact that 
the goods were entered at the custom-house 
before any appraisement was made accord- 
ing to law, or that the duties were exacted 
and paid on the invoice valuation; and if 
not, then clearly the duties could not law- 
fully ho assessed upon any less amount. 
Several other questions were discussed at 
the bar which it is not necessary to decide 
at the present time, as the point ruled will 
dispose of the case. According to the agree- 
ment of the parties, a verdict must be taken 
for the defendant. 

[NOTE. The cause came on for final hear- 
ing and, pursuant to the direction of the court. 
Judgment was entered for defendant. That 
judgment was affirmed by the supreme court, 
where the cause was carried by writ of error. 
5 Wall. (72 U. S.) 113. J 
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In re SHEPARD. 

[1 N. B. R. 439 1 (Quarto, 115); 7 Am. Law 

Reg. (N. S.) 484: 1 Am. Law T. Rep. 

Banfcr. 49.] 

District Court, N. D. New York. March 31, 
1S6S. 

Bankruptcy — Citizenship — Limitations — Pitov- 
EN Debt— DiscHAKQE— Who mat Oppose. 

1. A debt against a bankrupt's estate may be 
proven before a United States commissioner, al- 
tliough the bankrupt and creditor both reside in 
the same judicial district. 

[Cited in Re Merrick, Case No. 9,463.] 

2. A debt barred by the statute of limitations 
of the state in whicli the banlii-upt resides, may 
still be proven against his estate in bankraptcy. 

[Cited in Re Cornwall, Case No. 3,250; Re 
Noesen. Id. 10,288; Nicholas v. Murray, Id. 
10,223.] 

3. A creditor who, after making his deposition 
to prove his debt, retains possession of the depo- 
sition, and does not allow it to pass into the 
hands of the assignee in bankruptcy, is not a 
<"rcditor wlio has proven his debt. 

4. Any creditor of a bankrupt may oppose the 
discharge, whether he shall have proven his 
debt or not. 

[Cited in Re Boutelle, Case No. 1,705; Re 

Groome, 1 Fed. 469.] 
[Citod in Burpee v. Sparhawk, 108 Mass. 

114.] 

1 [Reprinted from 1 N. B. R. 439, by permis- 
sion.] 



[In the matter of Luther Shepard, a bank- 
rupt] 

E. Gorham, for bankrupt creditor. 
B. Gardner, for ereditoi-s. 

HALL, District Judge. This ease came on 
to be heard upon the petition of the bankrupt 
for "a full discharge from all his debts, and 
a certificate thereof;" and upon due proof of 
the sei-vice and publication of notice of the 
order to show cause against such discharge, 
as required by the bankrupt act [of 1867 (14 
Stat. 517)], the general orders in bankniptcy, 
and the rules of this court. At the time fixed 
for showing cause, two of the banknipt's 
creditors, whose debts were set forth in the 
schedules annexed to his original petition, 
entered their appearance, and proposed to 
contest his right to a discharge; wliereupon 
it was objected that they were not "creditors 
who had proven their debts," and consequent- 
ly had no right to be heard. It was also in- 
sisted that the alleged debts, which such cred- 
itors had attempted to prove, were baxTed by 
the statute of limitations of New York, where 
such debtor and creditoi-s resided; and that 
such alleged debts, being so barred by the 
statute, the parties appearing were not cred- 
itors, and had no right to contest the bank- 
rupt's discharge. It was conceded that a 
deposition in proper form for the proof of the 
debt of one of the creditors had been made 
before a commissioner appointed by the cir- 
cuit court, and that such deposition had been 
duly transmitted to the assignee; but it was 
insisted that the commissioner had no author- 
ity to take proof of such debt, inasmuch as 
the creditor was, at the time, a resident of 
this judicial district 

The question thus presented is not free 
from doubt. The 22d section of the bank- 
nipt act declares "that all proofs of debts 
against the estate of the bankrupt, by, or in 
behalf of, the creditoi-s residing within the 
judicial district where the proceedings in 
bankruptcy are pending, shall be made be- 
fore one of the registers of the court in said 
district, and by, or in behalf of, non-resident 
creditors before any register in bankruptcy 
in the judicial district where such creditors, 
or either of them, reside, or before any com- 
missioner of the circuit court authorized to 
administer oaths in any district." There is, in 
the language of this provision, no clear indi- 
cation that congress intended that the right to 
prove their debts before a commissioner should 
be confined to creditors not residing within 
the judicial district in which the proceedings 
were pending. The sentence is punctuated 
by commas only, so that we have not even 
the indication of that intention, which would 
have been given if a semicolon, instead of a 
comma, had been inserted after the words, 
"said district;" but on the other hand there 
is not the indication of a different intention 
which would have been given if a semicolon, 
instead of a comma, had been inserted after 
the word "reside." So far as the ijunctuation, 
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the particular language, or tbe grammatical 
construction of the sentence furnish any evi- 
dence of the intention of congress in respect 
to this question, it is more favorable to the 
construction which would sustain the author- 
ity of the commissioners in this case than to 
the opposite construction; for the concluding 
portion of the sentence is, in these respects, 
as closely connected with the first portion of 
the sentence as with the second or middle 
portion. It is true that the concluding por- 
tion of the sentence is separated from the 
portion of it which provides for the proof of 
debts by resident creditors, but this separa- 
tion furnishes no reliable evidence that con- 
gress intended to deny to resident creditors 
the right to prove their debts before a com- 
missioner, for the connection of the three pro- 
visions in one sentence necessarily required 
that those placed first and last should be sep- 
arated by the interposition of the other. The 
intent to require all proofs made before reg- 
isters to be taken before a register of the 
judicial distiict in which the creditor resides, 
is clearly expressed; and it is probable that 
the concluding lines of the sentence, which 
authorize proof before commissioners, were 
added by way of amendment,— perhaps by an- 
other hand,— without a careful consideration 
of their import when connected with the pre- 
ceding provisions. The difference between 
the concluding provision and the two preced- 
ing ones is strongly marked. In the fii'st two 
of these provisions the authority of the reg- 
isters is expressly limited by the words, ''in 
said district," in the one ease, and by the 
words "in the judicial district where such 
creditors, or either of them, reside," in the 
other; but no words of limitation are found 
In this concluding provision. On the con- 
trai-y, there are very clear indications that 
this provision was intended to be more gen- 
eral and comprehensive; for the unlimited 
term any is twice used, first in reference to 
the commissioner, and again in reference to 
the disti-ict. If it was not intended to give 
a creditor residing in the judicial district 
where the proceedings are pending the right 
to prove his debt before a commissioner, it 
would seem that the right would have been 
limited by the use of the words "in said dis- 
trict" at the conclusion of this sentence, as 
had been done in the first clause; but in- 
stead of this the general words "in any dis- 
trict," are used. And these words, which 
conclude the sentence, can have no legal ef- 
fect unless they are held to ^ive the alterna- 
tive right to resident as well as to non-resi- 
dent creditors. If the words "in any district" 
had been omitted, this right woiild still have 
been clear as to non-resident creditors, though 
more doubtful than it now is in respect to 
creditors residing within the judicial dis- 
trict where the proceedings are pending. This 
alternative right to prove debts before a com- 
missioner was doubtless conceded for the 
convenience of creditors; and the reasons of 
convenience which required it to be extend- 



ed to non-resident creditors, equally required 
its extension to resident creditors also. So 
far as the convenience of the creditor is con- 
cerned, it is immaterial whether the debtor's 
petition is pending in the judicial district in 
which the creditor resides, or in another dis- 
trict. 

If it be suggested that congress may have 
desired to secure to the registers, rather than 
to the commissioners, the fees for taking siich 
proofs, the ready answer is, that if such a 
desire was allowed to influence the action of 
congress in respect to resident creditors, it is 
impossible to assign any satisfactory reason 
for limiting its influence to the case of resi- 
dent creditors, instead of extending it to both 
resident and non-resident creditors. These 
considerations seem to require that the pro- 
visions of the statute should be so construed 
as to give this alternative right to resident 
as well as to non-resident creditors. And I 
adopt this construction more willingly, as a 
different construction would invalidate the 
proof of many debts taken in good faith ;b.e- 
fore commissioners, when the creditors w^re 
residents of the district in which "the proceed- 
ings were pending; for the more liberal con- 
struction has been frequently, if not general- 
ly given to this provision, by registers and 
commissioners, as well as by practitioners in 
bankruptcy. Indeed, in the present case, it 
was shown by aflidsivit that the proof was 
made before a commissioner, under the ad- 
vice of the register having the case in charge, 
that the creditor, though resident in this dis- 
trict, might make proof of his debt before a 
commissioner as well as before the register. 
The proof referred to will be held sufficient 
and the creditor regarded as one who has 
proved his debt and is entitled to oppose the 
discharge. 

Before reaching the conclusion just stat- 
ed, I have necessarily considered the objec- 
tion that the debts of the opposing creditors 
were barred by the New York statute of lim- 
itations. This statute (like the statutes of 
limitations of most of the states of the 
Union) does not, in terms, provide that the 
debt shall be extinguished by the lapse of 
time required to constitute the statute a de- 
fence to an action brought in the courts of 
New York, and it is a good defence only 
when specially set up by answer, as a de- 
fence to an action brought in this state. 
The statute, therefore, simply affects the 
remedy, and it leaves the creditor at liberty 
to pursue in another state any remedy au- 
thorized by the laws of that state. 

It is believed that in some of the states, 
as in Iowa (Code 1851), Indiana (Giv. Code, 
1852), and in Ohio (Kev. St. 1854), it is pro- 
vided by statute that actions shall not be 
brought on demands barred by the statutes 
of limitations of the states where the cause 
of action arose; and in some states their 
statutes may, in terms, provide that the debt 
shall be extinguished by the lapse of time; 
but the statute of this state contains no such 
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provision. And it does not purport to ex- 
tinguish or destroy the debt; and such is 
doubtless the ease in all, or nearly all of the 
states of the Union. That the operation of 
such statutes does not annul or extinguish 
the debt, but only affects the remedy, and 
that such statutes have no effect out of the 
state in -which thej^ are passed, will suffi- 
ciently appear upon an examination of the 
following authorities: Rawls t. American 
Mut. Life Ins. Co., 36 Barb. 357; McBlmoyle 
V. Cohen, 13 Pet. [38 U. S.] 312; Townsend 
V. Jemison, 9 Hotv. [50 U. S.] 407; Gans v. 
Frank, 36 Barb. 320; Power v. Hathaway, 
43 Barb. 214; Ruggles v. Keeler, 3 Johns. 
263; Bulger v. Boehe, 11 Pick. 39; D wight 
V. Clark, 7 Mass. 515; Decouche v. Savetier, 
3 .Johns. Ch. 190; Lincoln v. Battelle, 6 
Wend. 475; Byrne v. Crowninshield, 17 
Mass. 55, and Medbury v. Hopkins, 3 Conn. 
472. See, also, Olcott v. Tioga R. R. Co., 
20 N. Y. 210; 1 Kent, Comm. (10th Ed.) 261, 
262, and notes; and 2 Kent, Comm. (10th 
Ed.) 462, 463; Story, Confl. Laws, §§ 576, 
577, 5820, 5826. The debt, then, exists, and 
in most of the states of the Union an action 
can be sustained against the debtor if found 
within their jurisdiction. This right of the 
creditor, considering the migratory habits of 
our people, and their known propensities to 
travel from state to state, is a valuable 
right, which would be barred by the dis- 
charge; and I shall concur in the opinion of 
my learned brother of the Southern district 
upon the question, and hold that the fact 
that the creditor's remedy for his debt, by 
suit in New York, is barred by the statute of 
limitations, does not prevent the proof of 
such debt or bar his right to oppose the dis- 
charge of the bankrupt. 

It must be conceded that the question is 
not free from embarrassment, and that it 
has been differently decided by the learned 
judge of the Massachusetts district, who re- 
lied, in part, at least, upon the English de- 
cisions. In that country it has been settled, 
after much conflict of judicial opinion, that 
a debt barred by the English statute of lim- 
itations is not provable in their bankruptcy 
courts (Ex parte Dewdney, 15 Ves. 498; 1 
Christ. Bankr. 221, and notes), but the cir- 
cumstances under which the question was 
decided there are very different from those 
under which it is presented here. Their 
statute of limitations and their bankrupt act 
exist by the same legislative authority, and 
the operation of the statute is, territorially, 
coextensive with the proper force and oper- 
ation of the bankrupt act; but in the United 
States statutes of limitations have no effect 
beyond the territory of the single state 
which enacts them, while a discharge in 
bankruptcy under the laws of the United 
States, operates with equal force in every 
state of the Union. The English statute of 
limitation operating throughout the whole 
pf England, and it being there held that a 
foreign creditor (one whos^ debt was con- 



tracted and to be paid elsewhere than in 
England, whether in the United States, 
France, Germany, or an English or foreign 
colony) would not, even when suit for its 
collection was brought in an English court, 
be barred by a discharge in bankruptcy 
granted in England, unless the foreign creti- 
itor voluntaiHy made himself a party to the 
proceeding (Eden, Bankr. Law, 422, 423; 
Smith V. Buchanan, 1 East, 6), there is much 
reason for the adoption of the English rule 
there which does not apply here. 

Our own courts hold that a bankrupt's dis- 
charge in a foreign country does not dis- 
charge a debt made in and with reference 
to the laws of this countiT (Green v. Sar- 
miento [Case No. 5,760]; Zarega's Case [Id. 
18,204]), agreeing in this respect with the 
English doctrine. It may also be conceded 
that the propriety of allowing debts barred 
by the statute to be proved in bankruptcy 
may be opposed with much force of argu- 
ment, by reason of the apparent injustice 
of allowing it in particular cases; but on 
the other hand, arguments of at least equal 
force may be urged against the opposite 
rule. In respect to questions arising under 
statutes of limitations, the lex fori prevails, 
and if the statutes of the state in which the 
bankruptcy proceedings are pending are to 
furnish the rule of limitation, the New Eng- 
land creditors, by simple contract of a bank- 
rupt who has resided in this state for live 
years, or for only five months, may prove 
their debts of twelve years' standing Avhen, 
if he had not changed his residence, they 
would not have been provable; and a bank- 
rupt who resided and was largely indebted 
to relatives in New Jersey, where the stat- 
ute of limitations would be a good bar. 
might carry on business for four months in 
the city of New York, and then present his 
petition in bankruptcy there, and allow all 
his New Jersey creditors, whose debts were 
bkrred by their statute of limitations, to 
prove their debts. Again, the states may 
at any time modify their statutes of limita- 
tions, and if the state of Wisconsin or Vir- 
ginia should provide by statute that no ac- 
tion for any debt, or for any debt due to a 
resident of another state, should be main- 
tained after six months from the time the 
cause of action accrued, would the act be 
binding upon the United States bankrupt 
courts? Or, if a state should pass an act 
that no debt should be proved in bankruptcy 
proceedings in that state after the expira- 
tion of six months from the time the debt 
accrued, would the bankruptcy courts re- 
gard such an act? The adoption of the stat- 
utes of limitation of the particular state, in 
which the proceedings in bankruptcy are 
pending, would, in many cases, give the 
bankrupt the power to determine whether 
the statutes should, or should not, be a bar 
by remaining a resident of the state where 
he had long i-esided, and whose statute of 
limitation would be a good bar; or by re- 
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moving to, and making his application in, 
another state, Tvliere tlie statute would toe 
no bar. 

But it is unnecessary to pursue this line 
of argument. The real question is, whether 
a debt against the statute of limitations of 
this state has run is still a debt, and that it 
is there can be no doubt. If it is still a debt 
there is no statute of the state, or of the 
United States, which provides that it shall 
not be proved or allowed in proceedings in 
bankruptcy; and until some statute of lim- 
itations shall be adopted by congress for the 
guidance of courts of bankruptcy no uniform 
or satisfactory rule of limitation can be ap- 
plied by those courts. And even if they 
could devise a uniform and satisfactory rule, 
I can find no authority for those courts to 
provide, or adopt from the statutes of the 
state, any such rule of limitation. 

In respect tp the claims of the other op- 
posing creditor, it was shown that he had 
appeared before the register having this 
case in charge, and had made a deposition, 
drawn up by the register himself, in the 
proper form for the proof of such creditor's 
debt, but that such deposition had been re- 
tained in the hands of the creditor, or his 
attorney, and had never been delivered or 
sent to the assignee. It also appeared that 
the creditor had afterwards commenced a 
suit against the bankmpt for the purpose of 
obtaining a judgment in a state court for the 
amount of his debt, and had retained pos- 
session of the deposition referred ta until 
it was filed with the clerk, at the time of 
entering his appearance in opposition to the 
banlanipt's discharge. It was insisted, upon 
this state of facts, that the court ought not 
to allow the creditor to oppose the bank- 
rupt's discharge. 

The 22d section of the bankrupt act, after 
prescribing the manner and form of making 
the proof of a debt by deposition, further pro- 
vides as follows: "If the proof is satisfac- 
toiy to the register, or commissioner, it shall 
be signed by the deponent, and delivered or 
sent by mail to the assignee, who shall ex- 
amine and compare it with the books and ac- 
counts of the bankrupt, and shall register, in 
a book to be kept for that purpose, the names 
of cx-editors, who have proved their claims," 
&c: and it is evidently the intention of the 
act that the register or commissioner taking 
the proof shall decide, in the first instance, 
upon the sufficiency of the proof. If the 
proof is satisfactory, the officer is to deliver 
it to the assignee, or send it to him by mail; 
and this act of the officer is the only evidence, 
that the proof is satisfaetoiy, which has been 
provided for, either by the statute or the gen- 
eral ordei'S and forms prescribed by the jus- 
tices of the supreme court. The return of the 
deposition to the creditor, when entirely un- 
explained, would seem to indicate that the 
proof was not satisfactory; or else that the 
creditor did not intend to complete his proof 
.and become thereby a "creditor who had 
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proved his debt;" and the subsequent act of 
the creditor in commencing a suit against his 
debtor (which, under the 21st section of the 
act, he had no right to do if he had proved his 
debt), is prima facie evidence that the proof 
was not satisfactory to the register, or else 
that the creditor did not intend, by making 
the deposition, to become a creditor who had 
proved his debt. 

Under the circumstances stated, I am of tfie 
opinion that the creditor, who has now filed 
the deposition with the clerk, cannot be con- 
sidered as "a creditor who has proved his 
debt," within the technical meaning of those 
terms as used in the bankrupt act. If this 
conclusion is correct, the question arises 
whether a person who shows, by affidavit, or 
otherwise, that he is a creditor of tlie bank- 
rupt, has a "right to appear and oppose his 
discharge without being, in technical strict- 
ness, "a creditor who has proved his debt?" 
This question i? one of great importance, and 
in respect to which there is much difference 
of opinion. It was stated on the argument 
that the learned judge of the Southern dis- 
trict of New York had decided against this 
right; and I am aware that others, whose 
opinions are entitled to great respect, have 
expressed similar opinions. It is probable 
that in making his decision Judge Blatch- 
ford relied upon the decision of his learned 
predecessor in King's Case [Case No. 7,784], 
to which I shall presently refer. I have care- 
fully examined that case and other authori- 
ties, and after a careful consideration of the 
provisions of the present bankrupt act, I have 
reached a conclusion different from that an- 
nounced by the learned judges of the South- 
em district. "While I regret this difference of 
opinion, my own convictions are so strong 
that I feel bound to decide the question in 
accordance with such convictions, and to 
state my reasons therefor; and then to leave 
it to congress to settle the question by legis- 
lation, if such legislation shall be deemed ex- 
pedient. 

In discussing the question thus presented, 
it is proper first to consider the nature and 
object of the proceeding which requires its 
determination. The question can only arise 
upon the application of a bankrupt for a ju- 
dicial discharge from all his debts, and these 
applications are to be granted in most cases 
without even a partial performance of the 
legal obligations of the bankrupt. The ap- 
plication is to be granted or denied by a court 
in the regular course of judicial proceedings; 
and the discharge, if it be properly obtained, 
is (with few exceptions) a conclusive bar to 
any suit prosecuted for the collection of a 
debt, provable against the bankrupt's estate, 
which existed at the time of the filling of his 
original petition. That all creditors whose 
rights may thus be conclusively barred by the 
decision of a court of justice, should have-the 
right to be heard in opposition to such de- 
cision, is a proposition so plain and self-evi- 
dent, that it would seem that its obvious truth 
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Avould be at once admitted, alike by lawyers 
and laymen, -without tbe thought that either 
argument or axithority might be requisite for 
its maintenance. If authorities were requir- 
ed it would be easy to produce them in great 
numbers, and fi-om the highest sources; but 
two or three will suffice. In the ease of The 
Mary, 9 Cmnch [13 U. S.] 126, 144, Chief Jus- 
tice Marshall, in delivering the opinion of the 
supreme court of the United States, said: 
"It is a principle of natural justice, of iiniver- 
sal obligation, that before the rights of an in- 
dividual be bound by a judicial sentence he 
shall have notice, eitlier actual or construc- 
tive, of the proceedings against him." But 
notice to a party is worthless, unless he has 
the privilege of being heard; and 3Ir. Jtis- 
tice Stoi-j-, in Bradstreet v. Neptune Insur- 
ance Co. [Case No. 1,793], said: "It is a rule 
founded in the first principles of natural jus- 
tice that a party shall have an opportunity 
to be heard in his defence before his prop- 
erty is eondeuined," &c. In the case of Hol- 
liugsworth v. Barbour, 4 Pet. [29 U. S.] 466, 
it was declared by Mr. Justice Trimble at 
the circuit (page 472). tliat "by the geneml 
law of the land, no court is authorized to 
render a judgment or decree against any one 
or his estate, until after due notice by serv- 
ice of process to appear and defend." And 
lie added: "This principle is dictated by nat- 
ural justice; and is only to be departed from 
in cases expressly warranted by law, and ex- 
cepted out of the general rule." And he fur- 
ther declared (page 473), that the reason of 
the rule that judgments and decrees ai-e 
l)iuding only on parties and privies "is found- 
ed on the immutable principles of justice that 
no mans right sliould be prejudiced by the 
judgment or decree of a court without an 
opportimily of defending the right," &e.: and 
all this was concurred in by the supreme 
court (page 470). 

In view of the principles thus sanctioned by 
the highest authoritj-, it would seem to be 
a reproacli to the national legislature to hold 
that it was intended that any creditor whose 
claims would be barred by a discharge should 
bo deprived of his just right to be heard, in 
opposition to such discharge; and certainly 
an intention to violate those principles of 
natural justice and deny the creditor's right 
to be heard should not be imputed to con- 
gress unless such intention is clearly ex- 
pressed, or must necessarily be implied from 
the language of the statute. HoUingsworth 
V. Barbour, 4 I'et. [29 U. S.] 472. It is cer- 
tain that no such intention is clearly express- 
ed in the bankrupt act now in force, and it 
is believed that no such intention can be rea- 
sonably inferred from any of its provisions. 

But before discussing these provisions it 
may be proper to refer to the provisions of 
the act of 1S41 [5 Stat. 440] and to the de- 
cision under the act made by the learned 
judge who then presided in the Southern 
district of Kew York, and which, it is sup- 
posed, led to the decision lately made by his 



successor, under the act of 1867. In the case 
of In re King [Case No. 7,784], Judge Betts 
decided that, under the bankrupt act of 1841, 
a creditor who had no interest, except in 
that character, and who had not proved his 
debt, could not be permitted to oppose a 
bankrupt's discharge. That ease was de- 
cided upon the 4th section of the act of 1841, 
which provided that no discharge should be 
granted "until after seventy days' notice in 
some public newspaper, designated by such 
court, to all creditors who have proved their 
debts, and other persons in interest, to ap- 
pear at a particular time and place to show 
cause why such discharge and certificate 
shall not be granted; at which time and 
place any such creditors, or other person in 
interest, may appear and contest the right of 
the bankrupt thereto;" and it was upon this 
language that Judge Betts held that cred- 
itors, "as such, could not rightfully appear 
in the controversy, but must have the fur- 
ther qualification of having proved their 
debts." It is clear that there was no express 
exclusion of the right of the creditor who 
had not proved his debt by the language of 
the 4th section above quoted. Such a cred- 
itor was a person in interest, and as he was 
not embraced in the class of "creditors who 
have proved their debts," he was, by the or- 
dinary rules of construction, embraced in the 
other class, of other "persons in interest." 
In the Case of Tebbetts [Id. 13,817], Mr. Jus- 
tice Story said in respect to parties oppos- 
ing a discharge: "If they are not strictly, 
in the sense of the law, creditors of the bank- 
I'upt, they are at least equitable creditors;" 
and declaring that their claims would be en- 
forced in a court of equity, he allowed them 
to oppose the discharge, although (as I un- 
derstand the case) they were not "creditors 
who had proved their debts." In the Case 
of Book [Id. 1,637], Mr. Justice McLean, in 
commenting upon and overruling the Case 
of King, said: "In the Matter of King [su- 
pra], (Southern district of New York), it was 
held that 'the terms other persons in inter- 
est used in the 5th section, are emploj'ed to 
designate those who could not prove debts 
as creditors, and do not embrace, but ex- 
elude creditoi-s.' That these words may em- 
brace those who ai'e not properly creditoi-s, 
but have an interest in the matter, may be 
admitted; but that they exclude creditors 
who have not proved their debts, is a gratui- 
tous assumption not warranted by law." In 
Haxtun v. Corse, 2 Barb. Ch. 506, 529, the 
decision in King's Case, was commented up- 
on by the late Chancellor Walworth, and 
that eminent jurist expressed the opinion that 
Judge Betts's decision was "an erroneous 
construction of the statute - . , . and 
that the framers of the law intended to give 
all persons interested in opposing the bank- 
mpt's discharge, as well as creditors who 
had proved their debts against him, the privi- 
lege of appearing and contesting his right 
to such a discharge." 
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Under the provisions of tlie same section 
of tlie act of 1S41, it is clear that any cred- 
itor of the banlcrupt, whether he had proved 
his debt or not, might impeach the discharge 
(when pifeaded as a defence to the suit of 
such creditor), for fraud or wilful conceal- 
ment which might have been urged in op- 
position to the discharge; and if Judge 
Betts's decision is correct, a creditor who un- 
der this same section could not oppose the 
action of the court in granting the discharge 
when applied for, could defeat such action 
after the discharge had been granted. This 
would be absurd, and I cannot but think 
that, both upon reason and authorit3^ it may 
be properly assumed that Judge Betts's de- 
cision in King's Case, was a hasty and er- 
roneous construction of the act of 1S41. But 
tlie reasoning upon which Judge Betts based 
his opinion in King's Case, is not applicable 
to a case arising under the existing bank- 
rupt act. It may be conceded that the 29th 
section of the present act, which provides 
for notice to show cause against a discharge, 
carefully provides for notice to creditors 
who have proved their debts, and that it does 
not contain any very clearly expressed pro- 
vision for giving notice, in terms, to any 
other parties. It provides that the court 
shall order notice of an application for a dis- 
chai'ge "to be given by mail to all creditors 
who have proved their debts, and by publi- 
cation at least once a week in such news- 
papers as the court shall designate, due re- 
gard being had to the general circulation of 
the same in the district, or in that portion of 
the district in which the bankrupt and his 
creditors reside, to appear on a day appoint- 
ed for that purpose and show cause," &c. 
Now, though it is not expressly stated that 
notice must be given to any creditors except 
those who have proved their debts, it is 
clearly to be inferred that the publication 
of the notices is required for the benefit of 
other creditors; for this publication is in ad- 
dition to the personal notice required to be 
given by mail to all creditors who have prov- 
ed their debts, and in providing for the desig- 
nation of the newspapers in which the pub- 
lication is to be made, reference is, made to 
■Qie creditors generally, and not alone to 
those who have proved their debts. It will 
also be observed that in this section no refer- 
ence is made to "other persons in interest;" 
but the more important, and under Judge 
Betts's decision the vitally important difEer- 
ence between the acts of 1841 and 1SG7 is, 
that although in the act of 1867 there is, in 
immediate connection with these provisions 
for giving notice, no provision declaring the 
right of "creditors who have proved their 
debts and others in interest," to appear and 
oppose the discharge, as was the case in the 
act of 1841, the last of these omissions is 
supplied by the 31st section of the present 
bankrupt act, which provides "that any cred- 
itor opposing the discharge of a bankrapt 
may file a specification in writing of the 
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ground of his opposition," thus providing for 
opposition by "any creditor," and not by any 
creditor who has proved his debt, as in the 
act of 1841. This is a very important change 
from the language of the act of 1841; and 
if the decision in King's Case, was not er- 
roneous it is not an authority against the 
right of the creditor in this case, for the tei-m 
any creditor can by no just construction be 
limited to a creditor who has proved his debt. 

Notwithstanding the provisions of the acts 
of 1841 and 1867, which are apparently in- 
tended to give permission to creditors, or 
to creditors and others in interest, to appear 
and oppose a discharge, it is verj- clear under 
the authorities before cited and many others 
of a similar character, that the courts, in ad- 
ministering these acts, would have allowed 
such opposition if no such permission had 
been expressly given; and in order to bar . 
the creditor's right to appear and oppose the 
discharge, the bankrupt must show that such 
right has been taken away by the statute, 
either in express terms, or by necessary im- 
plication. Holiingsworth v. Barbour, ubi su- 
pra. As has been shown, the act of 1867, in 
the sections which bear upon this question, 
.only speaks of creditors who have proved 
their debts in the one ease, and creditors 
generally in the other;, and yet form No. 51 
prescribed by the justices of the supreme 
court of the United States very properly pro- 
vides for notice to all creditors who have 
proved their debts "and other persons in in- 
terest;" although "other persons in interest" 
are not embraced in any of the provisions 
of the act relating to the application for a 
discharge, the notice to show cause against 
the same, or the opposition to be made to 
such application. Parties who are not cred- 
itors are, therefore, to be permitted to oppose 
a discharge upon principles of justice uni- 
versally acknowledged by the courts of all 
civilized countries, and not under any per- 
mission given by the bankrupt act. 

But it may be said that without any ex- 
press provision of the statute, or any neces- 
sary implication from its language, the bank- 
ruptcy courts should require a creditor to 
show his interest in the proceedings, by prov- 
ing his debt, before allowing him a standing 
in court for the purpose of opposing a dis- 
charge; and that requiring him to take the 
position of a creditor who has proved his 
debt is no denial of the right which has been 
declared to be founded in the principles of 
natural justice, for the reason that such re- 
quirement is easily fulfilled. It is conceded 
that proof of his interest, if it does nqj clear- 
ly appear by the schedules of the bankrupt, 
may properly be required of the creditor; 
but it being certain that a party, in order ta 
become a creditor who has proved his debt, 
must in many cases relinquish most impor- 
tant rights, and that to impose upon the 
creditor, unnecessarily, any injm*ious terms, 
as a condition of his being heard, is as in- 
consistent with the principles of justice; and, 
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to the extent of the injuiT inflicted by the 
imposition of such conditions, as gross a de- 
nial of the just rights of the creditor as an 
absolute i-efusal to allow him to be heard, 
he ought not to be required to become, tech- 
nically, "a creditor who has proved his debt.'' 
Very injurious terras will certainly be im- 
posed in many cases if it be held that a 
party must take the position of a "creditor 
who has proved his debt" against the estate 
of the bankrupt, before he can oppose his 
discharge. In many cases in which the ap- 
plication for a discharge is made at the end 
of sixty days under section 29, on the ground 
that no assets have come to the hands of the 
assignee, it will (under the provisions of sec- 
tion 20) be impossible for the creditor to 
prove his debt, without relinquishing his lien 
by judgment or mortgage, at any time before 
the day fixed for the final hearing on the ap- 
plication for a discharge. 

By section 20, it is provided that "when a 
creditor has a mortgage or pledge of real or 
personal property of the banki-upt, or a lien 
thereon for securing the payment of a debt 
owing to him from the bankrupt, he shall be 
admitted as creditor onlj'- for the balance of 
the debt after deducting the value of suclj 
property, to be ascertained by agreement be- 
tween him and the assignee, or by a sale 
thereof, to be made in such manner as the 
court shall direct; or the creditor may re- 
lease or convey his claim to the assignee 
upon such property and be admitted to prove 

his whole debt If the property is 

not so sold or delivered up, the creditor shall 
not be allowed to prove any part of his 
debt." 

By section 21, it is provided that "no cx'ed- 
itor proving his debt or claim shall be al- 
lowed to maintain any suit at law or equity 
therefor against the bankrupt, but shall be 
deemed to have waived all right of action and 
suit against said bankrupt, and all proceed- 
ings already commenced, or unsatisfied judg- 
ments already obtained thereon shall be 
deemed to be discharged and surrendered 
thereby," &e. "Why should a creditor hold- 
ing a mortgage or judgment for ?15,000, par- 
tially secured by its lien on $10,000 worth of 
real or personal estate, and who is willing 
that the other creditors of the bankrupt 
should take all of the property of the bank- 
rupt which is not bound by this mortgage 
or judgment, be compelled to relinquish his 
lien, before he is allowed to show fraud on 
the part of the bankrupt and defeat his ap- 
plication for a discharge, in oi'der to presei*ve 
the ri^t to collect his debt out of the sub- 
sequently acquired property of the banknjpt? 
It is quite proper to require a creditor to 
prove a debt before allowing him to make 
any motion in respect to the bankrupt's es- 
tate in the hands of the assignee; but why 
should it be required, by the legislature or by 
the courts, when the creditor only seeks to 
prevent the bankrupt's discharge? That 
the legislature has not expressly required it 



is very clear, and there is strong reason for 
believing that it was not intended to be re- 
quired. 

By the 35th section of the present act "any 
creditor or creditors of said bankrupt, whose 
debt was proved or provable against the es- 
tate in bankruptcy who shall see fit to con- 
test the validity of said discharge on the 
ground that it was fraudulently obtained, 
may, at any time within two years after the 
date thereof, apply to the court which grant- 
ed it to set aside and annul the same;" and 
there is no requirement that he shall prove 
his debt against the bankrupt's estate. It 
would seem that to deny a creditor the right 
to oppose the granting of a discharge because 
he had not proved his debt and then allow 
him to apply to the court which granted it to 
set it aside, at any time within two years, 
without proving such debt, would be grossly 
absurd. 

If the narrow construction which has been 
contended for is to prevail and no effect is to 
be given to the 31st section of the present 
bankrupt act, it would seem that no one but 
a creditor who has proved his debt can op- 
pose a bankrupt's discharge, as other persons 
in interest are not named in the act; and 
upon the same principles of construction it 
may well be contended that only such cred- 
itors as had proved their debts prior to the 
granting of the order to show cause can be 
allowed to appear and make such opposition. 
I am satisfied that neither of these proposi- 
tions can be maintained; and after the full- 
est eonsidei-ation I have been able to give 
the whole subject, I am of the opinion tliat 
the construction given to the act of 1841, by 
Mr. Justice ilcLean and Chancellor Wal- 
worth, and not that given by Judge Betts 
in King's Case, was the proper construction 
of tliat act; and that, under the 31st section 
of the present bankrupt act, there is no suffi- 
cient reason for denying the right of the 
creditors, who have appeared In this case, to 
contest the discharge of the bankrupt, even 
if it be conceded that King's Case was prop- 
erly decided. They -rtrill therefore be recog- 
nized as having a proper standing in court 
for that purpose. 



Case 3Sro. 12,754. 

In re SHEPARD. 

[3 Ben. 347; i 3 N. B. B. 172 (Quarto, 42).] 

District Court, S. D. New York. Aug., 1869. 

CopAiiTXERsnip Assets— Petition by Assignee 
OF One Member op a Firm. 

1. C, a member of a firm, transferred to S., 
his partner, by a written instrument, all his in- 
terest in the firm property, to be applied to the 
payment of the partnership debts, the assign- 
ment stating that the firm was dissolved, "ex- 
cept so far as it may be necessary to continue 
the same for the final liquidation and settle- 
ment of the business tliereof." S. thereafter 

1 [Reported by Robert D. Benedict. Esq., and 
here reprinted by permission.] 
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made an assignment of all the firm property, in , 
trust, to pay creditors, with preferences, which 
Assignment was afterwards, in a suit brought 
by creditors, in the superior court of the city of 
New York, set aside, as fraudulent and void, as 
against such creditors, and the assignee was di- 
rected to pay the creditors' claims out of the 
proceeds of the assigned property in his hands, 
and did so, and also paid other preferred debts, 
leaving but a small balance in his hands. 
Thereafter, on the apolication of another credit- 
or, S. was declared a bankrupt, in a proceeding 
ngainst him alone, and the assignee in bank- 
ruptcy filed a petition against the assignee of 
S., praving to have that assignment set aside as 
void, under the 35th and 39th sections of the 
bankruptcy act [of 1867 (14 Stat. 534, 536)], 
and to have the property which came to his 
Tiands under it, delivered up to the assignee in 
bankruptcy: Held, that the transfer from O. to 
S. did not dissolve the firm, and the property 
remained partnership property till the partner- 
•ship debts were paid; 

2. There must be an adjudication of bankrupt- 
■cy against the partners composing the firm, be- 
fore any step could be taken in bankruptcy to 
reach the partnership assets; 

[Cited in Re Stevens, Case No. 13,393; Re 

Brick, 4 Fed. 806.] 
[Cited in Kelly v. Scott, 49 N. Y. 597.] 

3. The petitioner, being the assignee of S. 
-alone, could not call upon any one to account for 
such partnership property, and his petition must 
be dismissed. 

This was a hearing, on proofs taken, on a 
petition filed by Hiram Fisher, assignee of 
the bankrupt above named, against Andrew 
V. Stout. Prior to the 26th of February, 
1867, the bankrupt and one William D. Coch- 
ran wei'e in partnership, perhaps with two 
-other persons, under the firm name of Shep- 
4ird & Cochran, in the city of New York. On 
that day, an instrument in writing was ex- 
ecuted by and between Shepai'd and Coch- 
ran, of which the following-is a copy: "ilem- 
omndum of agreement between Thomas S. 
Shepard and William D. Cochran, made this 
26th day of February, 1867. The partner- 
ship heretofore existing between the above 
named parties, in the business of buying 
4ind selling crockery and glass ware, is here- 
by dissolved by mutual consent— the dissolu- 
tion to date from this date— except so far as 
it may be necessary to continue the same 
for the final liquidation and settlement of 
the business thereof. The said Cochran 
hereby sells and transfers to said Shepard 
:all his, the said Cochran's, interest in the 
4issets, stock on band, accounts, and credits 
due the firm of Shepard & Cochran, and all 
•other property of said firm. The said Shep- 
ard is to apply said property, and the pro- 
ceeds thereof, to the payment of the part- 
nership debts and the necessaiy expenses 
•of carrying on the business. Thomas S. 
Shepard- Wm. D. Cochran." The consid- 
•eration for this transfer by Cochran to Shep- 
ard was ?3,000 worth of crockery ware, 
which Cochran took at the time out of the 
stock in trade of the firm. On the 5th of 
aiarch, 1867, Shepard executed and delivered 
a voluntai*y assignment to Stout, of all mer- 
<;handise and other personal property lately 
owned by the firm, and of all claims and 
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demands due to the late firm, with the books 
of account and papers relating to the same, 
being all the propeity in respect of which 
Cochran had transferred his interest in the 
same, as a partner in the firm, to Shepard. 
The assignment was in trust, to convert the 
property into money, and collect the claims 
and demands, and, aftei- paying the expens- 
es of executing and carrying into effect the 
assignment, to pay, -with the residue, first, 
the debts specified in Schedule A to the as- 
signment, and second, the debts specified in 
Schedule B to the assignment, and then ail 
other liabilities for which Shepard was just- 
ly liable. The debts specified in the two 
schedules were ail of them, in fact, debts 
due by the firm of Shepard & Cochi-an. and 
■were stated to be such in those schedules. 
Stout accepted the trust, and entered into 
possession of the assigned property, and re- 
alized from sales and collections a little over 
$21,000. On the 27th of March, 1867, the 
National Shoe and Leather Bank, of the city 
of New York, recovered a judgment in the 
superior court of the city of New York, 
against Thomas S. Shepard and William D, 
Cochran and the otlier two alleged partners, 
as joint debtors, for ?15,280.88. An execu- 
tion issued on such judgment having been 
returned unsatisfied, the plaintiffs therein 
brought a suit in equity, in the said court, 
against the four judgment debtors and 
Stout, setting forth the recovery of the judg- 
ment, and the return of the execution, aver- 
ring that the debt to the plaintiffs was con- 
tracted by the four judgment debtors, as co- 
partners, composing the firm of Shepard & 
Cochran, setting out the transfer by Coch- 
ran to Shepard, and the assignment by Shep- 
ard to Stout, claiming that the assignment 
was, for various reasons stated, fraudulent 
and void, and praying that it might be set 
aside, and declared to be fraudulent and 
void, as against the plaintiffs, and that it 
might be adjudged that the plaintiffs were 
entitled to payment of their judgment out 
of the assets and the proceeds thereof in the 
hands of Stout, and that Stout pay over the 
same accordingly. Process in the suit in 
which the judgment was recovered was 
served on Shepard, and on him only, and 
process in the equity suit was served on 
Shepard and on Stout, and on them only, 
although in the latter suit an appearance 
by attorney was put in for all of the defend- 
ants. No answer or defence was put in in 
either of the suits. On the 13th of June, 
1867, a judgment vras rendered in the equity 
suit, setting aside the assignment from Shep- 
ard to Stout, declaring it to be fraudulent 
and void, as against the plaintiffs, and ad- 
judging that the plaintiffs were entitled to 
payment of their judgment for ?15,2S0.8S out 
of the assets assigned to and in the hands 
of Stout, and directing Stout, as such as- 
signee, to pay the amount of the judgment 
out of the said assets, or the proceeds there- 
of in his hands. Stout, on the 14th of 
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June, 1S67, as such assignee, paid to the 
plaintiffs the amount so decreed to be paid. 
He also, before the 13th of June, 1867, paid 
out of the assets assigned to him all the 
claims specified in Schedule A to the assign- 
ment, the debt to the Shoe and Leather 
Bank having been itself one of the debts 
specified in that schedule. There still re- 
mained in his hands the sum of about 51,700, 
which he claimed to be entitled to retain, 
and apply to the purposes of the assignment. 
On the 3d of July, 1S67, the Mechanics' Bank 
of Brooklyn, as a creditor of Shepard, filed 
a petition in this court, praying that Shep- 
ard might be declared a bankrupt, for cer- 
tain acts of bankruptcy alleged in the peti- 
tion, and, among them, the making of the 
assignment to Stout. In that proceeding, 
Shepard was adjudged a bankrupt, and 
Fisher was appointed his assignee, and the 
usual assignment of the property of the 
bankrupt was made to Fisher. 

The present petition of Fisher was brought 
to have the assignment from Shepard to 
Stout declared null and void, under the pro- 
visions of sections 35 and 39 of the bank- 
ruptcy act, and the property which came in- 
to his possession under said assignment, or 
the full value thereof, delivered up to Fish- 
ei", as assignee, on the ground that the as- 
signment was made by Shepard Avith intent 
to give preferences, when he was insolvent, 
and so known to be by Stout. The petition 
was not founded on the preference obtained 
by the National Shoe and Leather Bank, by 
the equity suit in the state court, or on the 
payment made by Stout to the bank under 
the decree in that suit. The petition did not 
set up such suit or decree, but the answer 
of Stout to the petition set them up in de- 
fence. 

A. L. Gushing, for petitioner, 

B. L. Fancher, for Stout. 

BLATCHFORD, District Judge. There is 
a difficulty in this case, which lies at the 
threshold of Fisher's right to recover. The 
agreement of the 26th of FebruaiT, 1867, 
whatever effect it may have had to dissolve 
the partnership between Shepard and Coch- 
ran, as to future business and debts to be 
contracted thereafter, had no such effect as 
respected the partnership property in which 
Cochran thei-etofore had an interest, or as 
respected the partnership debts named in 
that agreement, or as respected proceedings 
under the bankruptcy act to affect such part- 
nership property. The agreement express- 
ly 'declares, that there is to be no dissolu- 
tion of the partnership, so far as it may be 
necessary to continue the same for the final 
liquidation and settlement of the business 
thereof; and the transfer to Shepard of 
Cochran's interest in the property of the 
firm is expressly made subject, by the agree- 
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ment, to the trust, that Shepard is to appJj' 
the property, and the proceeds thereof, t<» 
the payment of the partnership debts. Thf 
case is not one where the transfer of the in- 
terest of the retiring partner in the partner- 
ship property is absolute, and the remainiug- 
partner merely agrees to pay and assumes- 
the debts of the partnership, as was done 
in Robb v. Mudge, 14 Gray, o34. In tht- 
present case, Cochran took from Sliepard an 
express agreement that the partnership- 
property assigned, and its proceeds, should 
be applied by Shepard to pay the partner- 
ship debts, and the agreement made by Bhei)- 
ard was to pay those debts with that prop- 
erty. Therefore, as respected Coehrau and 
the creditors of the firm, there was no dis- 
solution of the partnership, and no sucii 
transfer to Shepard as would make the prop- 
erty his individual property, until and unless 
the partnership debts were first paid. This 
being so, there must be an adjudication of 
bankruptcy against the paitnei-s composing 
the firm, and an assignee must be appointed 
in such a proceeding, before any step can 
be taken to reach in bankruptcy the partueiv 
ship assets. Shepard alone has been ad- 
judged a bankrupt. As there are partner- 
ship assets, the partnership continues, as w- 
speets proceedings in bankraptey. Under 
the provisions of section 36 of the act, the 
copartnership property cannot be taken and 
administered by the bankruptcy court, un- 
less all the persons who have an interest, 
as copartners in such property, arc adjudged 
bankrupt. In order to reach such property, 
it is necessary, under section 36, that Fish- 
er shall have been appointed assignee in a 
proceeding against all of such copartners. 
He is only the assignee of the individual 
and separate estate of Shepard, in a proceed- 
ing in bankruptcy against Shepard alone. 
He shows, therefore, no title to call Stout,, 
or any one else, to account in respect of the 
property which purported to have been as- 
signed by Cochran to Shepard. and by Shep- 
ard to Stout. 

These views dispose of the case, without 
reference to any of the other questions rais- 
ed or discussed. It is not necessary to de- 
cide Avhether any other persons than Shep- 
ard and Cochran were members of tlie firm, 
as, on the status of the pai-tnership prop- 
erty, as left by the agreement between Shep- 
ard and Cochran, it is immaterial whether 
or not there were other partners in the firm. 
The petition must be dismissed, with costs. 
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Case ISTo. 1S,755. 

SHEPHERD V. BAILY. 

[1 Brunner, Col. Oas. 242; i Cooke, 369.] 

Circuit Court, D. Tennessee. 1S13. 

Pdblic liAXDs— Survey— How Made When Calls 
Indefinite. 
If tlie calls in an entry be indefinite, the sur- 
vey must be made in an oblong or a square. If 
tlie call be for land to lie on a creek, the survey 
must be made so as to give an equal quantity 
of land on each side of it. 

The plaintiff [Shepherd's lessee] introduced 
.1 gi-ant from the state of North Carolina to 
John Haywood, for five thousand acres of 
land, dated the 20th of December, 1791, de- 
scribing the laud in contest as follows: "On 
the waters of llichlaud creek, a branch of 
Elk river, on a small creek which the com- 
missionei's and guard came down on their 
return from Elk river, the day before they 
encamped on the north side of Richland 
creek, beginning on the bank of said small 
creek at a white oak, one mile above a large 
spring; thence west eight hundred and nine- 
ty-four poles to a mulberry; thence north 
eight hundred and ninety-four poles to two 
dogwoods; thence east eight hundred and 
ninety-four poles to a stake; thence south 
eight hundred and ninety-four poles to the 
beginning. Evidence was also introduced to 
prove the notoriety and identity of the small 
creek and spring; but it appeared that no 
actual survey had ever been made. The de- 
fendant claimed under a grant to Stokeley 
Donelson, issued by the state of North Car- 
olina, for five thousand acres, on the 17th of 
June, 1790. The plaintiff, for the pui-pose of 
giving Ms title effect beyond the date of the 
grant to Donelson, introduced the following 
entry: "25th October, 1783. John Haywood 
enters five thousand acres on the waters of 
Richland creek, between said creek and Elk 
river, on a small creek falling into Richland 
creek, which small creek the commissioners 
and guard came down on their return from 
Elk river the day before they encamped on 
the north bank of .Richland creek, including 
a large spring about two miles from the 
mouth of said small creek, beginning on the 
bank of said small creek, one mile above said 
spring, running down said small creek for 
complement." It appeared that the small 
creek from the spring to its mouth run north 
47 west; from a point on the bank of the 
creek one mile above the spring to the spring 
is north 87 west; and from the spring witli 
the meanders of the creek to its mouth is 
seven hundred and seventy poles. The land 
described in the gi-ant is wholly north of the 
point of begmning. If the point of begin- 
ning had been the center of the base of th6 
survey, by no legal shape to be given to the 
survey would it include the land in question; 
nor if the sui-vey were made in a square or 
oblong, to the cardinal points, and down the 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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creek, making the creek the center of the sur- 
vey, so far as it extended, would the land 
claimed by Donelson's grant be included. 

The principal points relied upon were that 
the entry under which the plaintiff claims 
was not sutficiently special to avoid an elder 
grant. That the creek "which the commis- 
sioners and guard came down" at d particu- 
lar period, is not sufficiently de^scribed. It ac- 
quired no notoriety by that ch-cumstance, and 
if it were capable of identity it would be im- 
posing too much trouble on a subsequent lo- 
cator; and that the grant of the plaintiff 
does not cover the same land described, in the 
entry, should the entry be deemed special. 

Haywood, Baleh & Trimble, for plaintiff. 
Whiteside, Cooke, Grandy & Hayes, for de- 
fendant. 

McNAIRY, Disti-iet .Judge (chai'ging jury). 
The plaintiff has introduced a grant for the 
land in question, but of a younger date than 
the gi-ant under which the defendant claims. 
To make his title overreach that of the de- 
fendant he has had recourse to his entry; but 
to effect this the enti-y must be special, and 
for the same land included in the grant. We 
have no statute describing in undoubted 
terms what shall be a special entry. I con- 
sider that to constitute a special entry the 
I objects called for should be notorious, or 
I sufficiently described in relation to notorious 
: objects. To give an enti*y the effect sought 
j to be given to the one in question, it is neces- 
sary it should designate with reasonable eer- 
! taiuty the precise land intended to be ap- 
j propriated, and that the description contained 
i,in the entry must quadrate with that con- 
! tained in the grant. 

This case involves a question of much im- 
I portance, and upon which I am reluctanti> 
! now compelled to give an opinion, seeing 
' there have been different notions on the sub- 
! ject. Is the entry special for the land includ- 
\ ed in the survey? To give the construction 
j contended for in support of this entiy would 
I be to destroy it altogether. If such a cou- 
! struction be given to an entry that it may in- 
I elude two or more different places with equal 
' certaintj', it cannot be good for eitlier. Sup- 
' pose an entry calls to include the Trench lick. 
' Now if a siirvey can be made upon it, to in- 
clude the lick in any part of the track, can it 
be pretended that the entry is special for 
any place V If it were so, might not all the 
land around the lick which could be included 
by the sweep of a sui-vey in an oblong or 
square, made to include the lick at one ex- 
tremity, be alternately claimed and occupied, 
and at last surveyed in any direction to the 
cardinal points, according to the caprice of 
the owner or sui-veyor? This is not what I 
understand by requiring Tan entry to be spe- 
cial. It is important to give such a con- 
struction to an enti-y as that it shall prevail 
rather than perish. To give tliis certainty to 
the entry in question, the expressions "lying 



SHEPLEY (Case No. 12,756) 



[21 Fed. Cas. page 1260] 



on the creek," and "running down the creek for 
complement," must lie consti-ued to mean that 
the land shall be equally divided on hoth sides 
of the creek. A survey to correspond with 
this entry must run from the point of begin- 
ning on the creek, so far noith and south as 
will, the general course of the creek having 
been first ascertained, include, as nearly as 
may be, an equal quantity of land on both 
sides of the creek, either in an oblong or 
Siiuare; for in this case neither form will 
affect the defendant. 

It is not now necessaiy to decide the right 
of the owner or surveyor to survey in a 
square or oblong at their options; but I in- 
cline to believe that if by running an oblong 
the survey would interfere with a grant pre- 
viously obtained, the entry would not be a 
special one for any land beyond the extent of 
the square, unless the entrj'- by the expres- 
sions used in it indicated a contrary mode 
of surveying. It appeai-s to me that this is 
the only possible way to constrae entries hav- 
ing only general calls so that they may be 
deemed special. To illustrate this principle 
I will suppose that the point of beginning 
was the notorious call in the entry. That it 
then called to run down the creek for com- 
plement; and that the general course of the 
creek was due west; according to some de- 
cisions of the state courts the sui-veyor nlight 
make a survey running along north and west, 
or south and west This construction, in my 
opinion, is the strongest possible argument 
that the entry is vague, and can hold land no- 
where; because you cannot tell whether the 
land claimed by the entiy is to lie on the 
north or south of the creek. But adopt the 
construction which I have given, and there 
is some reason for saying that the entiy is 
special; so in a general call, to include a no- 
torious object, place that object in the center 
of a square or oblong, and it is with much 
plausibility we decide it to be a special en- 
try. But to permit the owner or sui-veyor to 
place the notorious object in any part of the 
survey, and permit the survey to be made in 
a square or oblong at his option, is the very 
essence of vagueness. In the case now under 
consideration the survey begins at the point 
of beginning called for in the entiy, and runs 
west and north, including the creek and 
spring, with only a small part of the land on 
one side of the creek; and yet according to 
the construction contended for, to wit, to in- 
clude the calls of the entry in any part of the 
survey, the survey might have been run as 
far north from the point of beginning as 
M'ould have included the spring and creek, 
and then run west and south, taking most 
land on the south side of the creek. To al- 
low such an option would be in effect to make 
the entry wholly uncertain, and, therefore, 
not good for any land. 

I cannot conceive any of the ill consequen- 
ces growing out of the principles here laid 
down which have been surmised by some of 
the bar. It is not a matter of interest to so- 



ciety in general, or to the government, wheth- 
er A. or B. owns a particular piece of prop- 
erty. But it is of the last importance that 
whichever of them is entitled to it by law 
and equity should own and possess it. No 
decision contraiy to the one now given is 
recollected to have taken place in this court; 
and it is believed that this is in perfect har- 
mony with the spirit of the different acts of 
the legislature on that subject; and especial- 
ly with that part of the law which enacts 
that all grants obtained for land which was 
previously or first specially located or enter- 
ed, shall be void and of no effect. This very 
provision must have been made by the legis- 
lature on the equitable principle that the first 
enterer of the land had an equitable right 
founded on his special entiy which had given 
1 notice to the after grantee, and that, there- 
' fore, he was a mala fide purchaser. They 
surely did not intend that the first enterer of 
a well-described or notorious object should 
have an equitable claim to three or four 
times the quantity of land contained in his 
entiy. 
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SHEPLEY V. BANGELY. 

[2 Ware (Dav. 242) 246; i 5 N. Y. Leg. Obs. o.] 

District Court, D, ilaine. Oct. Term, 1S45. 

Quieting Title — Possession — Evidence Incon- 
clusive — Bill to Peupetuate TESTiitoNV 
— Action at Law. 

1. In a suit in equity for a perpetual injunc- 
tion, it appeared that the plaintiff claimed title 
under a deed from John Spring, dated April 14, 
1832. The defendant, under a levy on an ex- 
ecution of July 9, 1839, traced hack his title to 
a mortgage of Spring, of January, 1830. Nei- 
ther party was in possession of the land, but 
Spring was in possession, holding adversely to 
both. HeM, that if this was to be considered 
as in the nature of a hill quia timet it could not 
be supported until the title was determined by a 
suit at law. 

2. A court of equity has jurisdiction in such 
cases, to decide on facts without the interven- 
tion of a jury, but will not usually do so when 
the evidence is contradictory or inconclusive. 

3. This was more properly in the nature of a 
bill of peace. To maintain such a bill when 
the interest of the plaintiff is present, and not 
future, as in remainder or reversion, and he has 
a present right to the possession, three things 
must concur. 1. He must have the actual pos- 
session. 2. That possession must be disturbed. 
3. His right must have been previously estab- 
lished at law. 

[Cited in Stark v. Starr, 6 Wall. (73 U. S.) 
409; Holland v. Challen, 110 U. S. 19, 3 
Sup. Ct. 497; Sharon v. Tucker, 144 U. S. 
543, 12 Sup. Ct. 722.] 

4. Where a party cannot bring his title to an 
immediate judicial examination because his iu- 

1 [Reported by Edward H. Daveis, Esq.] 
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terest is future, as in remainder, or because he 
is in possession, the only bill which can be main- 
tained, is a bill to perpetuate the testimony. 

5. A court of equity will not entertain a bill, 
under the pretext of quieting the possession, to 
determine the rights of parties where there has 
been no suit at law to try the title. 

The facts of this case, as they appear in 
the pleadings and evidence, are shortly as 
follows; John Spring and Olive, his wife, 
on the rtth of January, 1830, mortgaged the 
land in controversy, together with other real 
estate, lying in the town of Saco, to the Saeo 
Bank, to secure the payment of a note of 
.?G000. Spring, April li, 1832, conveyed, lay 
11 quitclaim deed, to Ether Shepley, the- 
equity of redemption of certain lands mort- 
gaged to Sarah Parkman, and by the same 
deed conveyed this land now in controversy, 
■which was included in the mortgage to the 
Ijank, for the consideration of ?1000. On the 
0th of Hay, or of June, 1833 (for the evidence 
leaves it uncertain which), the bank by their 
attorney. Ether Shepley, the plaintiff's gran- 
tee, entered on the land for condition broken, 
and on the 9th of June, 1836, three years 
having elapsed, the mortgage, as contended 
for the defendant, became foreclosed, and 
the title of the bank absolute. On the 13th 
of September, 1833, the bank conveyed all 
its estate and effects to trustees to sell and 
dispose of, for the purpose of winding up 
the business of the bank and dividing its ef- 
fects among the stockholders. On the day 
when the time of redemption expired, that 
is, on the 9th of May or June, 1836, Spring 
offered in payment of the debt, the check of 
Webster, payaWe at a future day, but the 
trustees refused to receive it as payment, 
and it was left with them as collateral se- 
curity for the debt, and the following day 
Spring assigned to them a policy of insm-- 
ance on his house, which was included in 
the mortgage as further security. On the 
13th of July, 1836, one month or more after 
the foreclosure of the mortgage, on the pay- 
ment of the full sum due to the bank, the 
ti'tistees, at the request of Spring and his 
wife, by a deed of quitclaim conveyed the 
land to Webster; the money, to the amount 
of .?oOOO, having been advanced by him; and 
the balance, ?200, was paid by Spring. The 
deed recites, that entry had been made to 
foreclose the mortgage, and that the right of 
redemption had expired, and that, Webster 
having, at the request of Spring, paid the 
amount that would have l»een due on the 
mortgage, the Qonveyance was made at the 
request of Spring and his wife, to- Webster, 
and was intended to discharge all the title 
acquired by the bank. The deed was drawn 
by the plaintiff's grantor, and the acknowl- 
edgment taken by him. Webster, as is al- 
leged in the bill and not denied in the an- 
swer, conveyed the land by deed, April 12, 
1832, to Daniel Burnham; but the defend- 
ant [James Kangely] alleges, that before that 
time, he attached the land as the property 
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of Webster in a suit against Webster and 
Burnham. and prosecuted his suit to judg- 
ment, on which execution was issued in 
June, 1832, and within thirty days after the 
rendition of the judgment levied on the land. 
On the 5th of April, 1843, Ether Shepley con- 
veyed his title by a deed of gift to the plain- 
tiff [John B. Shepley], and he claimed to hold 
the land under Spring's deed to his grantor, 
of April 12, 1832. The defendant claimed ^ 
title under his levy, ti-acing it back to the 
mortgage to the bank, of January 4th, 1830. 
The prayer of the bill was, that the land 
may be declared to stand redeemed from the 
mortgage, that the levy of Rangely may be 
declared to be inoperative and void, and that 
the defendant tie required to release his title 
to the plaintiff, and be perpetually enjohied 
from setting it up against the plaintiff. 

G. P. Shepley, for plaintiff. 

G. S. & E. H. Daveis, for defendant. 

WAKE, District Judge. I have not thought 
it necessai-y to examine all the questions 
which arise out of this record, and which 
have been so elaborately and learnedly ar- 
gued at the bai', because, from the view I 
have taken of it, the decision of the cause 
must tm-n on the single question of the ju- 
risdiction of the court The bill seeks to 
draw into equity questions which seem to 
me properly belong to the forum of law. 
The plaintiff claims title under a deed to his 
grantor, Ether Shepley, of John Spring, dated 
April 14, 1832, and the defendant under a 
levy of an execution in his favor of July 9, 
1839,- against Webster and Burnham, and 
traces back his title through Webster and 
the bank to the mortgage of Spring and his 
wife, of January 4, 1830. The titles of botili 
parties are strictly legal, nor do I see that 
they are affected by any equities that should 
.withdraw them from the cognizance of a 
court of law to the jurisdiction of equity. 
There is nothing in them that I see, which 
will prevent a court of law from doing com- 
plete justice between the parties. In truth, 
the bill does not suggest nor rely on any- 
thtQg of the kind, or at least on anything 
that should give jurisdiction to equity until 
the title of the plaintiff is established at law. 
The bill sets out the title claimed by the 
defendant, and alleges that nothing passed 
by the levy, inasmuch as there was no fore- 
closure under the mortgage: First, because 
there was no valid entry to foreclose the 
three-acre lot in controversy; secondly, be- 
cause the mortgage was discharged by the 
payment of the debt. Then, as a ground of 
giving the court jurisdiction, it is contended 
that this outstanding claim of superior title 
by the defendant, may hang as a cloud over 
that of the plaintiff, and that he is entitled, 
in equity, to have that removed, that is, to 
have the pretended title of the defendant de- 
clared void, and to have a perpetual injunc- 
tion against his ever setting it up in a court 
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of law in opposition to that of the plaintiff. 
Tlie bill may, therefore, be considered as in 
the nature of a bill quia timet and bearing 
an analogy to that class of bills which are 
brought to have void instruments delivered 
up and canceled. 2 Story, Eq. Jur. g§ 694, 
098. In these cases the old practice of the 
court was, when the validity of the instru- 
ment was in controversy, to direct a trial by 
jury, to ascertain the fact. But, as the court 
has jurisdiction to determine matters of fact 
without the intervention of a iury, latterly 
the more convenient and less expensive 
<'ourse, in some cases, is adopted for the 
<.'ourt to determine the fact itself. Smith v. 
Carll, 5 Johns. Ch. 118; Newman v. Milner, 
2 Ves. Jr. 484; Jervis v. White, 7 Yes. 413. 
Still it is the present practice of the court 
when the facts are doubtful and the evi- 
dence contradictory and not entirely con- 
<-lusive, to take the opinion of a jury. 2 
Story Eq. Jur. g 702. 

The validity of the defendant's title, which 
the plaintifC asks the court to declare void 
and restrain him from setting up at law, de- 
pends on questions partlj' of fact and part- 
ly of law. It is founded on a levy on the 
land as the property of "Webster, who de- 
rived his title under a deed from the trus- 
tees of the bank. It is not disputed that the 
legal estate was transferred by the bank to 
the ti-ustees, and that the deed of the tiHs- 
tees was sufficient to convey whatever legal 
interest was vested in them at the time of 
the conveyance. If any interest was trans- 
ferred, and that was such an interest as 
could be taken in execution, then it is not 
denied that the levy was good to pass that 
to the defendant. The questions, then, 
which arise and have been argued at the bar 
are, whether any, and, if any, what estate 
passed to Webster. The argument of the 
plaintiff is, first, that the deed was entirely 
inoperative and nothing passed; or secondly, 
if anything passed, it was only an estate 
in mortgage. The argument of the defend- 
ant is, that an estate in fee passed. 

In the fii-st place, was the deed wholly in- 
operative? If so, it must be because the ti- 
tle of the trustees was extinguished before 
the conveyance by a payment of the debt. 
The debt was paid on the 12th of July, 183G, 
and the deed to Webster bears date, July 
13th, the day following. If it be admit- 
ted that the mortgage title was extinguished 
by the payment of the debt, and that no re- 
conveyance was necessary to revest the title 
in Spring, the mortgagor (Gray v. Jeuks 
[Case No. 5,720]), it is still true that it is the 
payment of the debt that has the operation 
to revest the title in a mortgagor. Now the 
money was advanced by Webster, and the 
conveyance was made to him by the direc- 
tion of Spring. The payment was the con- 
sideration of the deed, and in order to cari*y 
into effect the manifest intent of the par- 
ties, both must be considered as parts of 
one transaction, and the deed as operating 
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from the time of payment. If the deed 
bears a later date, so as to give time for the 
estate to revest in Spring before the execu- 
tion of a deed, and thus defeat its opera- 
tion, the day of the date must be considered 
as a mistake, otherwise it will operate as a 
fraud on Webster. Indeed King in his dep- 
osition, who fixes the day of the payment, 
says that it was the 12th of July, the day 
when the deed was executed. There is, 
therefore, no doubt either that King is mis- 
taken in the day of the payment, or that 
there is a mistake in the date of the deed. 
The deed must, therefore, be considered as 
having an operation to convey whatever ti- 
tle was vested in the trustees. 

What, then, was the title that was trans- 
ferred? The plaintiff's argument is that, if 
anything, it was only a title in mortgage, at 
least, as to this lot; because there was no 
valid entry to foreclose the lot in question. 
If the deed operated merely as an assign- 
ment of the mortgage, then Webster, as 
mortgagee, had no interest in the land which 
could be taken on execution, and of course 
the defendant took nothing in this lot by 
the levy, however it might be with respect 
to the other lands set off. Blanchard v. 
Colburn. 16 Mass. 34.'i; Baton v. Whiting, ;! 
Pick. 484. The entry of the bank was into 
the mansion-house only, and the land in con- 
troversy is a seijarate lot, not adjoining the 
one on which the entiy was made. Wheth- 
er the enti-y was sufficient to operate on this 
lot, the facts being admitted, is a question of 
law, and if the case is properly before the 
court, it may as well decide the question 
sitting in equity as it may sitting as a court 
of law, and, in my opinion, it was sufficient. 
It was open and peaceable, and the only ob- 
jection is, that a special entry was not made 
on this lot. But it is well-settled law, that 
where a party having title enters on one 
parcel in the name of all lying within the 
same county, it is a valid entiy to give him 
seisin of the whole, unless there are several 
tenants in possession claiming a freehold in 
several parcels. Litt. Ten. § 417; Co. Litt. 
252b; Green v. Liter, 8 Oranch [12 U. S.] 
250. This lot, though not adjoining the 
mansion-house, was in the same town and 
in the possession of Spring. If the entry, 
then, was good to foreclose the mansion- 
house, it was good to foreclose the moitgage 
of this lot. 

The entry on the land was made either on 
the 9th of May, or on the 9th of June, 1833, 
and the time of redemption expired as early, 
therefore, as the 9th of June, 1836. The ti- 
tle of the trustees, then, became a fee unless 
there was a waiver of their rights. It is 
said that if there was a foreclosure, the for- 
feiture was waived and the title brought 
back to a mortgage, by the trustees receiv- 
ing, after the time for redemption had ex- 
pired, other collateral securities for the debt. 
The argument proceeds on this ground, that 
as the foreclosure was by entry in the pros- 
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■ence of witnesses, tbat is by matter in pais, 
it may be waived by matter in pais and tlie 
4ibsolute title cut clown to a mortgage, and 
tbat tbe trustees, by receiving additional se- 
<;urities for the debt after the foreclosure, 
virtually admitted and acknowledged their 
title to be a mortgage. Now if it be admit- 
ted that these securities might be received 
under such circumstances as would amount 
to a waiver of the forfeiture, and ^ive the 
mortgagor further time to redeem, I think it 
difficult to be maintained that they might not 
have been deposited with the trustees under 
such circumstances and on such terms as 
would not amount to a waiver of the forfei- 
ture; and King, who transacted the busi- 
ness, says in his deposition that he did not 
intend to do anything that would prejudice 
the rights of the trustees under the foreclo- 
sure. Taking, then, the case as it is put by 
the plaintiff's counsel, as this is a question 
of legal title depending on matters in pais, 
and to be determined on the weight and ef- 
fect of evidence, if the evidence is not quite 
clear, it is precisely such a case as a court 
of equity is in the habit of sending to a ju- 
ry. But without going into an examination 
of the evidence at large, it may be safely 
said that it is far from being clear and free 
from doubt in favor of the plaintiff, and, 
therefore, 1 think the defendant has a right 
to have his title submitted to a jury. If 
this bill, then, is to be considered as in the 
nature of a bill quia timet, and to be gov- 
erned by the analogy of bills brought for the 
delivery up and cancelation of void instru- 
ments, my opinion is, that the defendant's 
title ought to be ascertained to be void, by 
a trial at law and the verdict of a jury, be- 
fore a court of equity is called upon to en- 
join him from setting it up. 

But this suit appears to me to come more 
properly within the analogy of one species 
of another class of bills, technically called 
bills of peace. Of these bills, there are two 
species, one where a party is in possession 
of a right, which may be successively con- 
troverted by many persons, as a parson's 
-claim of tithes, or a person claiming an ex- 
elusive right to a tisheiy, or claiming tolls. 
He may in a single bill, by making a suffi- 
cient number of pei-sons parties who claim 
adversely, have his right established against 
the whole. 2 Story, Eq. Jur, § 854. Anoth- 
er case is where a person is in possession of 
lands and his possession is disturbed by an- 
other claiming title; he may in some circum- 
stances maintain a bill, against the pai-ty 
that disturbs him, for the purpose of quiet- 
ing his possession, and to enable him to 
have that undisturbed enjoyment to which 
in conscience and right he is entitled. The 
relief granted in such a case, is that which 
is prayed by the present bill. 

But to maintain a bill of this kind, three 
circumstances must concur. The plaintifl! 
must have the possession; that possession 
must have been disturbed; and his right 
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must have been previously established at 
law. It is not enough that he may fear that 
his possession may be disturbed, or that his 
right may be controverted or brought into 
litigation. This doctrine is clearly stated by 
Lord Redesdale, in the case of Devonsher 
V. Newenham, 2 Schoales & L. 208. When- 
ever a person, he says, claims title against 
another, who is in possession and his enjoy- 
ment disturbed, a suit may be entertained 
by the latter, for the purpose of quieting the 
possession, and he illustrates this doctrine 
by the case where several ejectment suits 
have been successively tried. In such cases, 
after the title has been sufficiently estab- 
lished at law, a bill of peace will be sus- 
tained and a perpetual injunction granted, 
to put an end to vexatious litigation. But 
he adds, "when the question is merely 
whether A or B is entitled to the property, 
and there has been no actual suit between 
them, there has been no instance where such 
a suit has been entertained." He refers to 
the case of Welby v. Duke of Rutland, 2 
Brown, Pari. Gas. 39, as precisely in pointy 
to show that a mere adverse claim, and that 
asserted by an act which does not disturb 
the possession and actual enjoyment of the 
party, is not a sufficient foundation for a 
bill, simply because it may at some future 
time bring a cloud over the plaintifE's title. 
In that case, Welby, the plaintiff, claimed a 
jnanor, of which he had the possession, and 
the Duke of Rutland, the defendant, aI?o 
claimed title to it, and appointed a game- 
keeper. It was said in answer to the bill, 
that if Welby was disturbed in his posses- 
sion, he might bring an action and have his 
title established at law, and when that was 
settled have an injunction. But there must 
first.be such a disturbance as would support 
an action, and then the title ascertained at 
law. The naked assertion of a title, or the 
doing an act in support of that assertion, 
which did not interfere with the. plaintiff's 
possession and enjoyment of the property, 
would not authorize a court of equity to in- 
quire into the foundation of the title and en- 
join a party claiming adversely from prose- 
cuting his rights at law. 

The case of Welby v. Duke of Rutland, is 
precisely parallel to the case at bar, with 
this distinction against the present bill, that 
this plaintiff has not, and never has had the 
possession. Spring, a third person, has the 
possession, not holding under either of the 
parties to this suit, but so far as appears 
from the record, adversely to both. Both 
parties also set up titles, by w^hieh, if they 
have any rights, they have against him a 
right to the immediate possession. The ob- 
ject of this bill is to obtain a decree, not to 
quiet and protect the plaintiff's possession, 
nor to establish his own title against a num- 
ber of persons who might in separate suits 
controvert it, but to have the defendant's ti- 
tle declared void as against him. It is, in 
fact, to have the court decide, which of these 
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two parties, each haying the color of title, 
Las the better right, -when, for any which 
the court can say in this suit, a third party, 
who has the actual possession, may have a 
title paramount to both. The defendant 
might, with just as good cause, file a bill 
against the plaintiff, and with precisely the 
same reason asli the same relief against 
him. He might allege that the deed of 1832, 
threw a cloud over his title, and ask the 
court to declare that deed void and inoper- 
ative to affect his rights, and that he might 
be enjoined from setting it up. To sustain 
a bill under such circumstances would, i 
apprehend, be a perfect novelty in jurispru- 
dence. If the plaintifC were in actual pos- 
session of the land, and the defendant 
threatened to disturb him by setting up a 
paramount title, this bill could not be main- 
tained, unless his possession and enjoyment 
had been actually disturbed, and his title 
established by a suit at law. The only bill 
which the plaintiff would then be entitled to, 
would be a bill not to establish his title, but 
to perpetuate the testimony, if there were 
danger of its being lost. But even such a 
bill he could not maintain, without first ob- 
taining the possession. Then, being in pos- 
session and not having the power to bring 
a suit at law* to have the right determined, 
if his title was denied and he was in danger 
of having it litigated at a future time, when 
his proof might be lost by the deaths of wit- 
nesses, he would be entitled to a bill to per- 
petuate the testimony. 2 Story, Eq. Jur. § 
1002; Angell v. Angell, 1 Sim. & S. 83; Lord 
Dursley v. Fitzhardinge, 6 Ves. 251, in which 
all the cases on pei-petuating testimony are 
critically examined. Jervis v. White, 7 Ves, 
413. My opinion is that the bill must be 
dismissed wnth costs for the defendant. 

[See Case Xo. 12,707.] 
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SHEPPARD et al. v. PHILADELPHIA 
BUTCHERS' ICE CO 

[3 Wkly. Notes Gas. 565.] 

District Court, E. D. Pennsylvania. March 
16, 1877. 

ADJIIRALTY JuRISDICTIO>f — DeMUKKAGE — DAMAGES 

Fou Detention — Measl-re of Damages. 

[1. An admiralty court has jurisdiction of a 
libel to recover damages in the nature of demur- 
rage, although there is no stipulation for de- 
murrage in th3 bill of lading.] 

[2. While demurrage eo nomine is never pay- 
able unless expressly stipulated, yet damages 
for detention in the nature of demurrage may be 
recovered.] 

[3. A libel for damages in the nature of de- 
murrage is properly filed in the name of the 



shipowner, and the authority of the master to 
use the owner's name will be implied.] 

[4. The consignee is not liable, merely as 
such, for damages for detention, wliere no de- 
murrage or lay days are mentioned in the bill 
of lading, but if he is the owner of the cargo, 
he is liable for any unreasonable delay.] 

[.1. Under a libel to recover damages in the 
nature of demurrage, where demurrage is not 
provided for, the burden is upon the consignee, 
being the owner of the cargo, to prove that the 
detention was reasonable.] 

[6. In such case the measure of damages is 
the gross freight which the vo.<:sel would have 
earned under ordinary circumstances from the 
time when she ought to have been discharged 
to the time when mscharge was actually com- 
pleted.] 

Sheppard and others, owners of the schoon- 
er Curtis Tilton and other vessels, filed sev- 
ei-al libels against the Butchers' Ice Company 
for damage in the nature of demun-age 
caused, as was alleged, by the neglect of the 
company to unload their vessels promptly. 
The cargoes had been shipped in. Maine, con- 
signed to the ice company, as owners, at 
Philadelphia. The bills of lading stipulated 
for the delivei-y of the ice" to the company 
at the Christian street wharf, on the river 
Schuylkill in said city, the consignee to pay 
freight. No demurrage clause was inserted. 
The libels alleged that the Curtis Tilton ar- 
rived at Philadelphia on May 29, 1«76, at 
Christian street wharf, with her cargo 
aboard; that the company accepted the car- 
go and commenced to receive the ice. but de- 
tained the vessel till the 15th day of June, 
by reason of which the libelants sufCered 
damages, etc. The answer alleged that there 
was no improper delay in unloading; that 
when libelants' vessel arrived, there were 
other vessels occupying the wharf, which 
compelled the libelants* vessels to await 
their turn, which thej^ did, and that the mas- 
ters well knew, when they shipped the cargo, 
that this would probably be the case; that 
there was no liability on the part of respond- 
ents because the bill of lading stipulated 
only for the payment of freight and nothing 
more. 

At the hearing of the cause, on Jauuarv 
12, 1877, THE COURT (OADWALADER. 
District Judge) said: 

In these cases the impression of the court, 
after the reading of the papers and proof, 
is that the respective libelants are entitled 
to decrees in their favor. But, if so, it will 
be neeessaiy to ascertain the damages in 
every case by a commissionei'. Therefore, 
Edward F. Pugh, Esqi, is commissioned to 
inquire and report what damages, in every 
one of the cases, ought to be assessed if the 
libelant is entitled to recover, and to report 
specifically any proposition of law or fact 
which may be material on the question of the 
right to recover. 

On February 23, 1877, the commissioner 
reported as follows: 

"1. The actions were properly brought in 
the court of admiralty; no authorities re- 
quiring them to be brought at law. 
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"2. While it is ti-ue that demurrage, eo 
nomine, is never payable, unless expressly- 
stipulated (Robertson v. Bethune, 3 Johns. 
342); yet damages for detention, in the na- 
ture of demurrage, may b'e recovered (Horn 
Y. Bensusna, 9 Car. & P. 709). 

"3. The libels were properly filed in the 
names of the owners of the vessels, and not 
in those of the masters (Evans v. Forster, 1 
Barn. & Adol. 118; Brouncker v. Scott, 4 
Taunt 1); but the authority of the master to 
use the owners' names will be implied. 

"4. When the bill of lading has in it a de- 
muri-age clause, the consignee, accepting the 
cargo, is responsible for the payment of the 
demurrage, according to the terms of the bill 
of lading; or, if the charter party stipulates 
for demurrage, and the stipulation is re- 
ferred to in the bill of lading, he is responsi- 
ble (Jesson Y. Solly, 4 Taunt 52; Wegener v. 
Smith, 28 Eng. LaW & Eq. 336; Falkenburg 
Y. Clark, 16 Am. Law Reg. [N. S.] 90); even 
if he had no actual notice of the an-ival of 
the vessel (Harman v. Clarke, 4 Camp. 159). 
But he is not liable for demurrage, eo nomine, 
if the bill of lading contain no provision for 
its payment, even if he accept the cargo. 
Gage Y. Morse, 12 Allen, 410. See, also. 
Young V. Moeller, 5 El. & Bl. 755; Chappel 
V. Comfort, 10 0. B. (N. S.) 802. Nor is he 
liable when the delay was not from Ms own 
default. Smith v. Siereking, 30 Eng. Law 
& Eq. 382, affirmed 5 EL & Bl. 589; Rodgers 
Y. Forresters, 2 Camp. 483. The consignee, 
merely as such, is not liable for damages for 
detention, where no demurrage or lay days 
are mentioned or referred to in the bill of lad- 
ing. Abb. Shipp. 221; Sprague v. West 
[Case No. 13,255]; Gage v. Morse, 12 Allen, 
410; Donaldson v. McDowell [Case No. 3,985]. 
But, when the consignee is the owner of the 
cargo, there is an implied agreement that he 
will provide for its discharge within a rea- 
sonable time, and he must explain delay. 
Cross Y. Beard, 26 N. Y. 85. Especially if he 
be in reality, though not in name, the freight- 
er. Sprague v. West, supra; Donaldson v. 
McDowell [supra]; The Hyperion [Case No. 
6,987]; Clendaniel v. Tuckerman, 17 Barb. 
190; Cross v. Beard, 26 N. Y. 85; The Wood- 
bine, 1 Law T. (N. S.) 200; Falkenburg v. 
Clark, 16 Am. Law Reg. (N. S.) 90. The 
burden of proof that the detention was rea- 
sonable lies upon the respondents, and, being 
the real freighters and owners, and having 
detained the vessels a longer time than was 
reasonable, they should be held responsible. 

"5. The proper measure of damages is the 
gross freight which the vessels would have 
earned, under ordinary circumstances and in 
their usual course of employment, from the 
time when they ought to have been dis- 
charged to the time when the discharge was 
actually completed, deducting the amount 
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which would have been expended in earning 
the freight The Narragansett [Case' No. 
10,020]; Sprague v. West [supra]; Vantine 
V. The Lake [Case No. 16,878]; Swift v. 
BrowneU [Id. 13.695]; WOliamson v. Bar- 
rett, 13 How. [54 U. S.1 110; Jolly v. Terre 
Haute Bridge Co. [Case No. 7,441]; The Cay- 
uga [Id. 2,535]; The Corier Maratimo, 1 C. 
Rob. Adm. 287; The Gazelle, 2 W. Rob. Adm. 
279; Talbot v. Janson, 3 Dall. [3 TJ. S.] 133; 
The Apollon, 9 Wheat. [22 U. S.] 363. 

"In the present cases, where the crews 
were discharged, the wages which would 
have been paid them and the amount of their 
board are deducted. In all the cases, the 
port charges and the amounts which would 
have been paid for discharging a cargo are 
also deducted. Subject to these deductions, 
the libelants are allowed the gross freight 
which they would have earned in the car- 
riage of a cargo of coal from Philadelphia 
to Boston, that being their usual employ- 
ment." 

To this report the respondents filed excep- 
tions. 

H. B. Freeman, for exceptants. 
H. R. Edmunds, contra. 

THE COURT (CADWALADER, District 
Judge). Exceptions dismissed, and decree 
for libelants according to the above report. 
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Case JNTo. 12,768. 

In re SHERBURNE. 

[1 N. B. R. 558 (Quarto, 155).] i 

District Court, B. D. Missouri. :iSG8. 

Bankudptoy — Motion to Dismiss. 

After an adjudication has been made, it is 
too late to malie a motion to dismiss the proceed- 
ings and settle with the debtor. If, however, 
the parties desire to make a settlement they 
may proceed under section 43 of the bankrupt 
act [of 1867 (14 Stat. 538)], and have the estate 
wound up by trustees. 

^ ■ 

Upon petition of creditors, the debtor had 

been adjudged a bankrupt. Motion was 

made for leave to dismiss proceedings and 

to settle with the debtor. 

TREAT, District Judge. This motion 
comes too late. After the adjudication all 
the creditors have a right to present their 
claims and have the estate of the debtor 
wound up under the proceedings in bank- 
ruptcy. If the parties desire to make a set- 
tlement, they may proceed under section 43 
of the act, and have the estate wound up 
by trustees. Motion overruled. 

1 [Reprinted by permission.] 
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Case UTo. 1S,759. 

SHERBURNE v. KING et ai. 

[2 Oranch, O. 0. 205.] i 

Circuit Coui-t, District of Columbia. June 
Term, 1820. 

Clekk of Coukt — Error of Omissios — Correc- 
tion. 
A replevin discontinued by the non-appear- 
ance of the defendant at the first term, may be 
reinstated at the next, if the omission to enter 
the appearance was the error of the clerk. 
[Cited in Reiling v. Bolier, Case No. 11,671; 
Blagden v. Broadrap, Append. Fed. Gas.] 

This action of replevin was discontinued 
at the last term (the return term), by the 
non-appearance of the defendants [King and 
Langley], no steps having been taken by the 
plaintiff to continue the process. 

llr. Ashton, for defendants, noAv moved to 
reinstate it upon affidavit of himself, and 
one of the defendants, stating that the derk 
was at the last term ordered to enter Mr. 
Ashton's appearance for the defendant. 

And THE COURT made the following or- 
der: It appearing to the satisfaction of the 
court that the appearance of the defendant 
"by his attorney was omitted to be entered, 
by the mistake of the clerk, at the last term, 
it is ordered that his appearance be entered 
as of the last term, and the cause brought 
foiTvard upon the docket of this term. 



Case No, 12,760. 

SHERBURNE v. SEMilES et us. 

[2 Cranch, C. G. 446.] i 

Circuit Court, District of Columbia. April 
Term, 1824. 

Courts — Appellate Jurisdiction. 

Qus5ere, whether this court has jurisdiction of 
an appeal from the judgment of a justice of the 
peace upon the verdict of a jury. 

This was an appeal from the judgment of 
a justice of the peace, who tried the cause by 
a jury, under the late act of congress for en- 
larging the jurisdiction of justices of the 
peace in the District of Columbia, March 1, 
1823 (3 Stat. 743). 

THE COURT, having doubts concerning 
their jurisdiction, requested the gentlemen of 
the bar, if so disposed, to argue the question, 
whether this court can try a case, either with 
or without a jury, which has been tried by 
a jury before a justice of the peace; and for 
that purpose, continued until the nest term, 
all the appeals in cases over the value of $20. 



SHERBURNE (SBMMES v.). See Cases Nos. 
12,655 and 12,656. 

SHERBURNE (TAYLOR v.). See Case No. 
13,805. 

SHEREBECK (UNITED STATES v.). See 
Case No. 16,275. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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SHERIDAN V. FURBUR et al. 

[1 Blatchf. & H. 423.] i 

District Court, S. D. New York. Feb. 4. 1834. 

Seamen — Ship's Carpenter — Disobbdienoe — 
Damages fob Flogging— Motives- 
Orders from Superior. 

1. A ship's carpenter ranks with an ordinary 
seaman, and cannot disobey the orders of the 
second mate. 

2. General orders from one officer will not ex- 
cuse the disobedience of a seaman to the spe- 
cific orders of another officer. 

3. Where a carpenter disobeyed the orders 
of the second mate, on an occasion of no press- 
ing emergency, under the erroneous impression 
that he was warranted in so doing, and the 
master had him flogged, without hearing the 
excuse which he offered: hdd, that the master 
was liable in damages. 

4. In measuring the amount of such damages, 
the court will regard the motives of the libellant 
in instituting the suit. 

5. In an action against a mate for an assault 
and battery, it is a sufficient justification, that 
he acted under the orders of the master, not 
knoM'ing them to be illegal. 

This was a libel in personam, by [Francis 
Sheridan] the carpenter against [Edward S. 
Furbur and another] the master and first mate 
of a vessel, for an assault and battery upon the 
high seas. The libellant had been ordered by 
the first mate, several days before the assault 
complained of, to open a port-hole, which job 
was still unfinished, when the second mate, 
at the time the only oflScer on deck, ordered 
the libellant to assist in washing down the 
deck of the vessel. This the libellant refused 
to do; whereupon he was reported to the mas- 
ter. Although he asked to be heard, the mas- 
ter declined to hear his excuse, which was, 
that he was at the time under the orders of 
the first mate, and also, that being of equal 
rank with the second mate, he was not bound 
to obey his orders. He was seized up to the 
rigging, under the orders of the master, by 
the first and second mates, and a dozen blows 
were inflicted on him by the second mate, 
with a nine-thread rattling. This transac- 
tion took place near the commencement of a 
voyage to the East Indies. Other assaults 
were charged in the libel, but were not sus- 
tained by the proofs. It seemed that the li- 
bellant had not been heard to complain of 
the treatment he received on board of tlie 
vessel, and had said, since the filing of the 
libel, that he was sorry he had instituted the 
suit, but he had been put up to doing so. 

Edwin Burr and Erastus C. Benedict, for 
libellant. 
Gerardus Clark, for respondents. 

BETTS, District Judge (after, stating the 
pleadings and proofs). In our service and in 
the English, the carpenter stands upon the 
footing of an ordinary seaman. He signs the 
articles, is bound to do, at times, the duty of 

1 [Reported by Samuel Blatehford, Esq., and 
Francis Howland, Esq.] 
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a mariner, and Las a lien iji admiralty for 
liis wages, because of liis character as a mar- 
iner. The Lord Hobart, 2 Dod. 104. The 
French ordinance of marine prescribes mi- 
nute regulations in respect to the qualification 
and employment of the ship's carpenter; but 
he is not, in that service, regarded in any 
other light than an ordinaiy mariner. 1 Va- 
lin, Comm. (Ed, 1776) 589. The cook and 
steward are equally hired for particular serv- 
ices, yet they are placed on the footing of 
mariners (Black v. The Louisiana [Case No. 
1,461]) and are* liable to do duty as seamen 
Avhenever, in the opinion of the master, their 
services are so required. But it is, undoubt- 
edly, the fair understanding of the contract- 
ing parties, that ordinarily the duties of the 
individual shall be confined to the sei'vices 
for which he specifically shipped. He is 
only to be employed out of the line of his en- 
gagement, xipon emergencies which require 
his assistance in relief or aid of the ship's 
company. In consonance with these general 
principles, this court has decided, that a 
mariner, shipped as cook, cannot be put 
statedly to the duty of a caulker, without be- 
ing also entitled to the increased wages of 
that position. The Exchange [Id. 4,5&i]. 
There is, however, no foundation for the as- 
sumption that the libellant was not bound to 
obey the orders of the second mate because 
-of his equality of rank with that oflScer. 
There wa? no 'common rank between them, 
nor had the libellant any right of command 
■on board, nor did he possess any exemption 
from the authority of the second mate when 
in command of the vessel, unless such ex- 
emption was secured him by the terms of his 
contract. In the discharge of his duties 
when the sole ofiieer on ship-board, the sec- 
ond mate executes the power of the master, 
and is entitled to the same obedience from 
the seamen. In the present instance, the 
second mate was the sole officer in charge of 
the deck at the time, and his orders, in ful- 
filling his charge, were accordingly of the 
same authoritj' with those of the master, for 
the time being. Whether or not the duty re- 
quired on ship-board is demanded by the 
exigencies of the vessel, must be decided, in 
the first place, by the officer in command, 
and it is the duty of the crew to submit to 
his decision. It would be perilous to the ship 
and her company to permit a disobedience on 
their part, at sea, to a lawful command. 
They have always their redress in a home 
port, against any oppressive or unnecessary 
exercise of authority over them. Though car- 
penters, riggers, cooks or stewards ship as 
such, and their ordinary employment on 
board be in the line of their business, still it 
must be discretionaiy with the master wheth- 
er or not they shall perform other occasional 
duties to which they are competent, in com- 
mon with the ship's crew. There can be no 
impropriety in imposing on them a share of 
labor calculated to promote the health and 
-comfort of the ship's company, and which 



they are competent to perform, even if it is 
not connected with the navigation of the ves- 
sel, or called for by any manifest exigency at 
the time; as, when a vessel needs to be ven- 
tilated, fumigated or cleansed at sea, the 
court is not aware of any unfitness in re- 
quiring the cai"penter, steward, rigger, &c., to 
assist in the service. When the state of the 
weather will permit, it is a wholesome usage, 
in the merchant service, to wash the vessel's 
decks daily. The libellant, on this occasion, 
was called upon to aid in this proper busi- 
ness. It can be as well performed by one 
laborer as another, there being nothing about 
it especially connected with the skill or ex- 
perience of a seaman. If the carpenter is 
exempt from such duty, it must be by force 
of positive agreement or indisputable usage. 
. Neither is shown in the case, and I shall hold 
that the order from the second mate to the 
libellant was^ a lawful one, and that he was 
bound to obey it. Neither is there any foun- 
dation for the claim, that the libellant was at 
the time employed under the directions of the 
first mate, and could not be detached from 
that duty by the order of the second mate. 
He had been put to a job of work some time 
previously, without injunctions to complete it 
within any specific time; and the first mate 
testifies that he had given him no order on 
the day in question. * Every general order is 
of course subject to the changes required by 
the exigencies of the service as they occur. 
As well might the helmsman refuse to obey 
the mate's orders to vary his course, because 
he had received from the master general di- 
rections as to the course the ship was to keep. 
The conduct of the libellant, in refusing 
obedience to the second mate, was accord- 
ingly unjustifiable, and the question now 
arises, whether the respondents employed 
proper means of correction for his misbe- 
havior. 

This court has, on various occasions, de- 
clared its acquiescence in the general doc- 
trine, that the master of a merchant vessel 
may apply personal chastisement to the crew 
whilst at sea, to compel the execution of 
lawful orders, or to restrain a spirit of in- 
subordination, and that the power is not 
limited to merely suppressing or punishing 
mutinous acts, A power so little in conso- 
nance with our ideas of personal independ- 
ence, is yielded to shipmasters only in con- 
sideration of its imminent necessity. 3 Kent, 
Comm. 181. Its employment at this day is 
to be justified, not so much by precedents 
recorded in the jurisprudence of past ages, 
though even there it will be found that the 
maritime codes exacted extreme forbearance 
and moderation on the part of masters in 
exercising the power (Abb. Shipp, (Ed. 1829), 
136, 137; Butler v. McLellan [Case No. 2,- 
242]), as upon the principle that the emer- 
gency of the service demands of seamen im- 
plicit obedience, and that no other means 
have been found adequate to ensure it prompt- 
ly and efficiently. Although a sounder phi- 
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losopby and a more enlightened experience 
may lead us to doubt the solidity of the 
principle upon which the authority rests, it 
does not belong to courts of justice to de- 
clare a new law on the subject Their prov- 
ince is to administer the law as it is de- 
livered to them. The experiment is in prog- 
ress, how far this mode of punishment may 
be safely dispensed with in the army and 
navy, and, when congress becomes satisfied 
of the efficacy of more humane substitutes 
in those branches of public service, we may 
hope this may then be abolished in our mer- 
cantile navigation also. The solicitude of 
courts of justice to render the exercise of 
this power as little injurious as possible, is 
manifested in the restrictions imposed on 
masters of vessels with reference to it, and 
in the prompt satisfaction administered in 
every case of its vindictive or unnecessary 
use. Abb. Shipp. 13G; Watson v. Christie, 
2 Bos. &, P. 224; Butler v. McLellan, before 
cited; 3 Kent, Comm. 181, 182. A great 
variety of eases have been presented to the 
consideration of admiralty courts and courts 
of law in the United States, in all of which 
the general authority of the master to apply 
personal chastisement in correcting offences 
against the police and discipline of the ves- 
sel, or in coercing prompt obedience to or- 
ders, has been recognised; but, at all times, 
he is admonished to use great caution and 
consideration, and not to allow his punish- 
ment to be disproportionate to the offence, 
and is reminded that he will be treated as 
a trespasser whenever the bounds of rea- 
sonable moderation are passed, or any un- 
necessary or intemperate use is made of his 
power. Rice v. The Polly & Kitty [Case No. 
11,754]; Tliorae v. White [Id. 13,989]; Bfown 
V. Howard, 14 Johns. 119; Sampson v. Smith, 
15 Mass. 365. There seems to be no waver- 
ing in the doctrines of the numerous cases 
upon this subject, and, applying them, with 
liberal indulgence, to the acts of the master 
in this instance, it does not appear to me 
that he has made out a reasonable justifi- 
cation for his conduct. The disobedience of 
the libellant was not in a spirit of insuboi-di- 
nation, but was based upon a claim to right- 
ful exemption from the particular service 
exacted of him. He was entitled to be heard 
upon that subject, and to have his objections 
disposed of on the provisions of the ship- 
ping articles, or by the express decision of 
the master. The emergency of the occasion 
did not demand an instant execution of the 
order, right or wrong, and it was according- 
ly evei-y way fitting that the claim should be 
calmly considered and temperately deter- 
mined. 

The authority of a master at sea is repre- 
sented by the law as corresponding to that 
of a parent over his child, or that of a mas- 
ter over his apprentice. But this is by way 
of description, and to mark the moderation 
and feeling of kindness with which the au- 
thority should be exercised, and not to meas- 



ure its extent; because its exercise is not 
left so largely to the discretion of a sliip- 
master, even supposing that a father would 
be excused for infiieting a blow upon his 
child for every act displeasing to him, or a 
master be suffered to visit with a disgrace- 
ful fiogging every trivial deviation from du- 
ty on the pait of his apprentice. But, with 
regard to a ship-master, the persons over 
whom his authority is to be exerted are en- 
titled to the privileges and immunities of 
citizens in all respects other than in their 
qualified subjection to the discipline on 
ship-board; and every provision of law 
which sanctions the deprivation of their 
rights as freemen, evinces, at the same time, 
a jealous solicitude in their behalf, by im- 
posing on the master a heavy responsibility 
in the employment' of his power. The ex- 
perience of this court by no means sanctions 
the epithets often applied to sailors as a 
class. There is more of metaphor and fancy 
than of just discrimination in imputing to 
their dispositions and tempei"s the wildness 
and impetuosity of the elements on which 
they are employed, controllable only by an 
unremitted exhibition of menace or of physi- 
cal force. I am satisfied that this is an un- 
warranted estimate of the character of 
American seamen. It is undoubtedly neces- 
sary that their whole exertions should be at 
the instant command of their officers, and 
that they should not be allowed to interpose 
their own inclinations or judgments to in- 
tercept or delay an order given them, and 
considered necessary by the officer giving it. 
But I am persuaded it would strengthen and 
not diminish the discipline and efficiency of 
crews, to impress on them the conviction, 
that if they would be tractable and attentive 
on their part, reliance would be placed on 
their experience and disposition to do their 
duty, and no resort would be had to com- 
pulsory and harsh means for overawing 
them or compelling their services. Judicious 
conduct of masters in their ti-eatment of 
crews would better command confidence and 
fidelity than ropes-ends and hand-cufifs. 
Reasonable kindness, mingled with firmness, 
with mariners at sea, no less than with 
troops on land, would, no doubt, stimulate 
their endeavors far better than the dread of 
bodily sufferings or scurrilous or boisterous 
reproaches and oaths. Though seamen, as 
a class, are heedless and improvident, they 
go into their employment as a business for 
life, and many of them, of the younger class- 
es, are in possession of no inconsiderable in- 
telligence. They look forward to advance- 
ment by means of their good conduct and 
capacity; and I am persuaded it can rarely 
happen, in an American vessel full manned 
with our own seamen, that a master cannot 
obtain officers, from the men before the mast, 
competent to navigate the ship. In the nu- 
merous cases brought into this court on 
claims for wages and for damages for per- 
sonal torts, I have generally found seamen 
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prompt to do justice to their officers, how- 
ever rigid in discipline and urgent in cann- 
ing forward the work on hoard, when fairly 
treated themselves hy the officers. Insubor- 
dination and disorders among the erew are 
■ too generally found to have had their origin 
in the unfitness of sub-officers for their 
places, and in their passionate, reckless and 
wrongful bearing towards the men. The 
erew have a common concern in requiring 
every man to perform his share of service. 
Vessels avoid taking supernumerary hands, 
Tlie work neglected by one will fall upon his 
shipmates, and they will, out of selfishness, 
if from no higher motive, discountenance 
idleness or disorder in any of their compan- 
ions, and be no less solicitous than the of- 
ficers, that every man shall stand to his post 
'and do his duty. These observations fairly 
apply to the average conduct of seamen. 
There are exceptions, to which the attention 
of this court is too frequently called; but 
it is not within the experience of this court 
that just cause of complaint often exists 
against native seamen, or in respect to mix- 
ed crews, without a very painful degree of 
blame being discovered in the conduct of the 
officers, tending to produce tjie difficulty. I 
am satisfied it is time the experiment should 
be made, under resolute and temperate mas- 
ters, to enforce fidelity and police on board 
of merchant vessels, without the use of the 
lash or other bodily correction, and thus to 
elevate the character and ambition of sea- 
men, and render them deserving the great 
trusts constantly confided to their hands. I 
can entertain no doubt of its practical good 
effects, and this court will lend an active 
agency in aid of the reform, by withholding 
pay from or awarding damages against sea- 
men for misconduct, according to its pow- 
ers and the justice of the case. 

The discipline in this case was unneces- 
sarily abrupt and severe. There was no oc- 
casion for rigorous or prompt proceedings, 
and the master was bound to have at least 
inquired into the causes of complaint, if not 
to have given the orders himself, in the first 
Instance, directly to the libellant. Instead of 
doing either, he fell upon him, and had the 
punishment inflicted instantly, without mak- 
ing any effort to persuade him to his duty, 
and without allowing him to offer an excuse 
or apology- Indeed, he was peremptorily for- 
bidden to speak. I should be disposed to 
visit such intemperate conduct with a pun- 
ishment in damages con-esponding to the 
wantonness of the wrong, were it not that the 
declarations of the libellant, since the voy- 
age ended, very clearly import that he did 
not bring the action to vindicate his rights 
and redress the injury he received, but to 
satisfy the malevolence or hostile feelings of 
some one else against the master and mate. 
This fact takes away all the libellant's claim 
to damages, beyond a remuneration for his 
actual injury; and, as he does not himself 
regard the indignity of a disgraceful punish- 
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ment, the court will not make it a ground for 
exemplary compensation. The law gives him 
some damages, because he has sustained a 
wrong not fully justified. But, under the cir- 
cumstances of the ease, the court might prop- 
erly limi! the decree to nominal damages, 
were it not that it seems fit and important to 
enforce upon masters of vessels the necessity 
of being always able to show a reasonable 
occasion for the application of personal chas- 
tisement to seamen, and to make it clear that 
they were unable at the time to vindicate 
their authority over the ship by milder 
means. The French ordinance of marine re- 
quired the master to assemble his officers and 
receive their deliberate assent before he in- 
flicted chastisement on his sailors. The CJode 
Napoleon has given no sanction to such a 
punishment. The rule of the English ad- 
miralty is, that the master must look well to 
see that he has the means of justifying him- 
self before the courts of his counti-y, when 
called to account for correcting a seaman. 
And our law, without pointing out any spe- 
cific mode by which the master is to proceed, 
cautions him that he must conduct himself with 
calmness and prudence when he assumes, to 
exercise the prerogative of personal chastise- 
ment or imprisonment. Upon consideration 
of all the particulars, I shall decree against 
the master the sum of ?25, with costs. 

The case of the mate stands upon a dif- 
ferent footing. There is no evidence against 
him other than that he assisted in bringing 
the libellant aft and tying him to the rigging 
to be punished. All this was done under the 
express orders of the master. Those orders 
he was bound to obey. There was nothing 
immoral, or, so far as the mate was author- 
ized to decide, illegal in those orders. He 
would, accordingly, have been guilty of a 
bx'each of duty had he refused to execute 
them. It belongs to the master to determine 
what punishment- shall be inflicted for of- 
fenses on board. He having decided that the 
libellant was guilty of disobedience, and hav- 
ing ordered him to be flogged for that, the 
mate and erew were bound to carry his or* 
ders into execution; and, though the master 
acted without legal justification, his authority 
is a sufficient protection to them. This 
would not be so, if they had known he was 
acting illegally, or if he had punished witli 
weapons or in a way to endanger life or limb. 
Then it would have been their duty to refuse 
to aid him, and, under extreme circumstances, 
they would have been justified in even intex*- 
fering to protect the seaman against the vio- 
lence and wrong of the master. So, also, if 
the mate had been himself designedly the 
cause of the punishment which he inflicted, 
by urging or advising it, he might be held to 
have been a co-trespasser with the master. 
There is no evidence of the kind against this 
respondent. He only acted in aid of the mas- 
ter, and in pursuance of his direct commands. 
This was well known to the libellant. The 
libel must accordingly be dismissed as to 
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him. I shall also give him costs, because the 
lilelhint, by his own declarations, shows that 
he had no ground of complaint against him. 
Decree accordingly. 

In Richard H. Dana's Seaman's Fi^end (page 
154) it is said: "The carpenter must, when all 
hands are called, or, if ordered by the master, 
pull and haul about decks, and go aloft in the 
work usual on such occasions, as reefing and 
furling. But the inferior duties of the crew, 
as sweeping decks, slushing, tarring. &:c.. would 
not be put upon him, nor would he be required 
to do any strictly seaman's work, except tak- 
ing a helm in case of necessity, or such work 
as all hands join in. The carpenter is not an 
officer, has no command, and cannot give an 
order even to the smallest boy. yet he is a priv- 
ileged person. He lives in the steerage with 
the steward, &c., and, in all things connected 
with his trade, is under the sole direction of the 
master. The chief mate has no authority 
over him, in his trade, unless it be in case of 
the master's absence or disability. In all 
things pertaining to the working of the ves- 
sel, however, and, as far as he acts in the ca- 
pacity of a seaman, he must obey the orders 
of the officers as implicitly as any of the crew 
would, though perhaps an order from the sec- 
ond mate would come somewhat in the form 
of a request. Yet there is no doubt that he 
must obey the second mate, in his proper place, 
as much as he would the master in his." 
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SHERMAN V, BINGHAM et ah 

[3 Cliff. 552; 1 7 N. B. R. 490.] 

Circuit Court, D. Massachusetts. Oct* Term, 
1872.2 

Ba.VKKUPTCY — JOKISDICTIOX OF COOUTS UXDEK 

Act — DisTKicTs. 

1. Under the ad of March 2, 1867 [14 Stat. 
517], an assignee in bankruptcy of a person de- 
clared a bankrupt in one district, may maintain 
an action to recover moneys paid the defendants 
residents of another district, in violation of the 
bankrupt act, in the district court of such dis- 
trict, and such district court in the district 
where such defendants reside, has jurisdiction 
of the subject-matter and the parties. 

[Cited in Tilft v. Iron Clad Manuf'g Co., 

Case No. 14,035.] 
[Cited in brief in Cook v. WhiDple, 55 N, Y. 

156. Cited in Markson v. Haney, 47 Ind. 

o4.J 

2. The whole tenor of the present bankrupt 
act shows that congress intended to provide 
for the complete administration of the bankrupt 
system in the federal courts and through the iii- i 
strumentality of federal officers. j 

1 [Reported by William Henry Clifford, Esq., | 
and here reprinted by permission.] 

2 [Reversing Case No. 12,733.] ' 



By section 1 of the bankrupt act, the sev- 
eral district courts of the United States are 
constituted courts of bankruptcy, and the 
provision is, that they shall have original 
jurisdiction in their respective districts in 
all matters and proceedings in bankruptcy, 
and that thej' might hear and adjudicate up- 
on the same, according to the provisions of 
the bankrupt act. On the 21st of March, 
1871, the plaintiff [Sumner U. Sherman], as 
assignee in bankruptcy of the estate of the 
bankrupts named in the record, brought an 
action of assumpsit against the defendants 
[Osmer A. Bingham and others] to recover 
back cei-tain moneys, which he alleges were 
paid to them by the bankinipts, in violation 
of the banknipt act. Both the bankrupts 
were resident in the county of Providence, 
and state of Rhode Island, and were doing 
business in that county under the name and 
style of Reynolds & Bartlett, and the record 
showed that the petition in bankioiptey was 
tiled in the district court for that district, 
and that all the proceedings took place in 
the court where the petition was filed. Serv- 
ice was made, and the defendants appeared 
and pleaded as follows: "That the proceed- 
ings wherein the plaintiff alleges that he be- 
came, and is assignee, as aforesaid, were all 
instituted in the district court of the United 
States for the district of Rhode Island, and 
not in this district, and that the district 
court here hath no jurisdiction over the sub- 
ject-matter, or the parties to the suit.*' The 
parties were heard, and the court entered 
judgment for the defendants [Case No. 12,- 
733], and thereupon the plaintiff sued out a 
writ of error and removed the cause into 
this court. 

E. P. Brown, for plaintiff in eiTor. 
C. T. & T. H. Russel and H. W. Suter, for 
defendants in error. 

CLIFFORD, Circuit Justice. Two proposi- 
tions are submitted by the defendants in 
support of the theoiy assumed in the court 
below that the district courts have no juris- 
diction in such a case. 

That no jurisdiction is conferred in such a 
case, by section 9 of the judiciary act [1 Stat. 
76], or by any other act of congress than the 
bankrupt act giving jurisdiction to the district 
courts in common law suits between party and 
paity, which may well be admitted, as nothing 
of the kind is pretended by the plaintiff. 

That the bankrupt act does not confer ju- 
risdiction in such a case, in a district other 
than that where the proceedings in bank- 
ruptcy are pending, which is the question 
presented by the plea to the jurisdiction of 
the district court. 

District courts have oi-iginal jurisdiction 
in their respective districts in all matters 
and proceedings in bankiniptcy, and the ar- 
gument is, that inasmuch as the jurisdiction 
must be exercised in the district for which 
the district judge is appointed, the district 
court, sitting as a court of bankruptcy, can- 
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not exercise ]urisdietion in any case except 
in the district where the bankruptcy pro- 
ceedings are pending; but section 1 of the 
bankrupt act contains no such limitation, 
nor does it contain any words which, prop- 
erly considered, justify any such conclusion. 

General superintendence and jurisdiction 
of all cases and questions under the act ftve 
conferred upon the several circuit courts, ex- 
cept where special provision is otherwise 
made by the first clause of section 2 of the 
act; but the subsequent language of the 
same clause makes it clear that the jurisdic- 
tion conferred by that clause can only be ex- 
ercised within, and for the district "where 
the proceedings in bankruptcy shall be pend- 
ing." No such limitation, however, is found 
in the clause of section 1 conferring jurisdic- 
tion upon the district courts as courts of 
bankruptcy. Judges of the district courts 
must sit undoubtedly in the districts for 
which they are respectively appointed, and 
no doubt is entertained that the process of 
the court in proceedings in bankruptcy cases, 
is restricted to the territorial limits of the 
district; but the language of section 1 of the 
bankrupt act describing the jurisdiction of 
the district courts, sitting as courts of bank- 
ruptcy, is, that they shall have original ju- 
risdiction in their respective districts "in all 
matters and proceedings in bankruptcy," 
showing unquestionably that they can only 
sit, and exercise jurisdiction in their own 
districts; but the limitation that the pro- 
ceedings in bankruptcy must in all cases be 
pending in that district, is noc found in that 
clause of section 1 of the acL On the con- 
trary, the same section provides that the 
jurisdiction conferred, that is, the jurisdic- 
tion of the several district courts, shall ex- 
tend to all cases and controversies arising 
between the bankrupt and any creditor, or 
creditors, who shall claim any debt or de- 
mand under the bankruptcy act, and also to 
the collection of all the assets of the bank- 
rupt, to the ascertainment and liquidation of 
the liens, and other specific claims thereon, 
to the adjustment of the various priorities 
and conflicting interests of all parties, and 
to the marshalling and disposition of all the 
different funds and assets, so as to secure 
the rights of ail parties, and the due dis- 
tiibution of the assets among all the credit- 
ors, and to all acts, matters, and things to 
be done under, and in virtue of the bank- 
ruptcy. 

Unless the assignee can collect what is due 
to the bankrupt he can never perform the 
duty assigned to him as the representative 
of the bankrupt, and section 1 of the act ex- 
pressly provides that the jurisdiction of the 
district courts shall extend to the collection 
of all the assets of the bankrupt, and to all 
acts, matters, and things to be done under, 
and in virtue of the bankruptcy. Nothing 
of greater importance is required to be done 
under and in virtue of the bankruptcy than 
the collection of the assets belonging to the 



estate of the bankrupt. Bankrupts, as all 
experience shows, have debts due them in 
districts other than the one where the pro- 
ceedings against them are instituted, and 
section 14 of the act provides that all "debts 
due" to the bankrupt, as well as all his 
rights of action for propei'ty, or estate, real 
or personal, and for any cause of action 
which the bankrupt had against any person, 
arising from contract, or from the unlawful 
taking, detention, or injury to property of 
the bankrupt, etc., shall, in virtue of the' ad- 
judication of the banki-uptey and the ap- 
pointment of the assignee be at once vested 
in such assignee. Power and authority to 
sell, manage, dispose of, sue for, and recov- 
er, or defend the same, are also vested in 
the assignee by virtue of the same adjudica- 
tion and appointment. 14 Stat. 523. He is 
empowered to demand and receive from any 
and all persons holding the same, all the es- 
tate assigned, or intended to be assigned, 
under the provisions of the bankrupt act, 
and shall have the like remedy to recover 
all said estate, debts, and effects in his own 
name, as the debtor might have had if the 
decree in bankruptcy had not been rendered 
and no assignment had been made. As- 
signees, if they request it, are to be admit- 
ted to prosecute actions pending in the name 
of the bankx-upt at the time he was adjudged 
to be such, no matter where the action was 
pending, if it was an action for the recovei-y 
of a debt, or other thing, which might, or 
ought to pass to the assignee by the assign- 
ment. They are to be chosen by the credit- 
ors, but the provision is, that as soon as the 
assignee is appointed and qualified, the 
judge, or where there is no opposing inter- 
est the register, shall, by an instrument un- 
der his hand, assign and convey to the as- 
signee all the estate, real and personal, of 
the bankrupt. Such assignment being made 
it becomes the duty of the assignee within 
six months to cause the same to be recorded 
in every registry of deeds, or other ofiice in 
the United States where a conveyance of 
any lands owned by the bankrupt ought by 
law to be recorded, and it is enacted, that 
such records, or a duly certified copy of the 
same, shall be evidence thereof in all courts, 
and that in suits prosecuted by the assignee, 
a certified copy of the assignment made to 
him by the judge or registei*, shall be con- 
clusive evidence of his right to sue. His 
duty to sue as well as his right, if necessary 
to collect the assets of the bankrupt, is 
shown beyond all doubt: but it is as clear 
as anything in judicial investigation can be, 
that he cannot perform that duty, nor exer- 
cise that right in the federal courts, unless 
the jurisdiction in this case is sustained, 
and it is not pretended by either party that 
the process of the district court in such a 
ease extends beyond the limits of the dis- 
trict. 

Debts due to the bankrupt from persons 
resident in the district where proceedings 
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are pending, it is conceded, may be collect- 
ed by suit in such district court, -wliicli 
proves to a deiuonstratioii ttiat it is the sub- 
ject-matter, and not the citizenship of the 
parties, which gives tlxe jurisdiction, as in 
that case it must be understood that both 
parties ai-e citizens of the same state. 

Power to establish uniform laws on the 
subject of bankruptcy is conferred upon con- 
gress by the constitution, and it is quite 
clear that the bankrupt act and all its pro- 
visions were framed in pursuance to that au- 
thority. Whatever jurisdiction, therefore, 
the district courts have in actions brought 
by assignees to collect the assets of the 
bankrupt, or to recover any of his rights of 
property, real or pei-sonal, is derived from 
the bankrupt act, passed in pursuance of 
that authority. Comprehensive and explicit 
as that clause of the constitution is, it is not 
possible to doubt that it empowers congress, 
not only to establish uniform laws on the 
subject of bankruptcies throughout the Unit- 
ed States, but also to commit the execution 
of the system to such courts of the United 
States as congress shall see fit, and to pre- 
scribe such modes of procedure and means 
of administering the system as congress in 
their discretion shall deem best suited to car- 
ry it into successful operation. Congress ac- 
cordingly passed the existing bankrupt act, 
and conferred the exclusive, original juris- 
diction, except in a limited class of cases, 
upon the district courts, giving the circuit 
courts, within and for the district where the 
proceedings in bankruptcy shall be pending, 
except where special provision is otherwise 
made, the power to revise all such cases and 
questions arising under the act, as in a court 
of equity, in term time or in vacation. 

Original jurisdiction is also conferred upon 
the circuit courts, concurrent with the dis- 
trict courts of the same district, in all suits 
at law, or in equity, which may be brought 
by the assignee in bankruptcy against any 
person claiming an advex'se interest, or by 
such person against such assignee, touching 
any property, or rights of property of said 
bankrupt, transferable to, or vested in, such 
assignee. District courts, in the exercise of 
their exclusive original jurisdiction, may act 
in administrative matters, or matters of 
mere discretion, as well in vacation as in 
term time. And a judge, sitting at cham- 
bers, in such matters has the same powera 
and jurisdiction as when sitting in court, 
and all such adjudications, orders, and de- 
crees may be revised in the circuit court, 
within and for the district where the pro- 
ceedings in bankruptcy shall be pending un- 
der the first clause of section 2 of the same 
act. Morgan v. Thornhill, 11 Wall. [78 U. 
S.] 72; Hall v. Allen, 12 Wall. [79 U. S.] 453. 
Jurisdiction is also conferred upon the dis- 
trict courts, in actions at law, or suits in 
equity to collect the "assets of the bank- 
rupt," or as the enactment is expressed in 
section 14 of the act, "to sue for and re- 



cover" all rights in equity, ehoses in action, 
patents and patent rights and copyrights, 
all debts due to the bankrupt, or any per- 
son for his use, and all property real and 
personal, and all damages for injuries to the 
property of the bankrupt, and also to re- 
deem all his property or estate as fully as 
the bankrupt might or could have done, if no 
assignment had been made. Actions at law 
or suits in equity, under those clauses, can- 
not be heard and determined by the district 
court at chambers nor in vacation, nor can 
any judgment or decree entered by the dis- 
trict court, in such a case, be revised by tlie 
circuit court, under the fii-st clause of sec- 
tion 2 of the bankrupt act. Knight v. Che- 
ney [Case No. 7,883]; Smith v. Mason [14 
Wall. (81 U. S.) 419]. 

Writs of error may be allowed in such 
cases to the circuit courts, in actions at law, 
and appeals may be taken to the same courts 
in all cases in equity, when the debt or dam- 
ages claimed amount to more than ?500, and 
the like remedy is given to the losing party, 
in the circuit court, to remove the cause in- 
to the supreme court, where the matter in 
dispute shall exceed $2,000. Judgments or 
decrees in the district courts, where the debt 
or damage does not amount to more than 
$500, are final in that court, and judgments 
and decrees in such cases in the circuit 
courts, where the matter in dispute shall not 
exceed ?2,000 are final in the circuit court, 
where the judgment or decree was render- 
ed. The execution of the bankrupt act, to 
the extent already described, is committed 
to the federal courts organized under the ju- 
diciary act. Provision is also made, by sec- 
tion 3 of the act, for the appointment in each 
congressional district, of one or more regis- 
ters in bankruptcy, to assist the judge of 
the district court in the performance of his 
duties under the act, showing that congress 
intended to provide eveiy necessary instru- 
mentality to execute the system, in all its 
details. Important duties, under the act, al- 
so devolve upon the marshal of the United 
States, and the settled practice is, that oaths 
must be administered by the court, clerk, 
or register, or a commissioner of the circuit 
court, and that neither a justice of the peace, 
nor any other state oflicer, not authorized to 
administer oaths in the federal courts, by 
an act of congress, can administer oaths in 
such proceedings. Viewed in the light of 
these suggestions as the question must be, 
the court is of the opinion that congress, in 
framing the bankrupt act, intended to pro- 
vide federal instrumentalities for its com- 
plete execution, and such as are sufficient to 
carry it into full effect. State courts may 
doubtless exercise concurrent jurisdiction 
with the circuit and district courts^ in cer- 
tain cases growing out of proceed'ings in 
bankruptcy; but congress, in the judgment 
of the court, intended to provide the means 
for the execution of the law, in all cases, 
even though the state courts should refuse 
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-to exercise jurisdiction. Confirmation of 
tliat Tiew is derived from section 32 of tlie 
act, -wliich provides tliat all proof of debts 
against the estate of tlie bankrupt, by or in 
behalf of creditors residing T\'ithin the ju- 
dicial district where the proceedings in banls:- 
ruptcy are pending, shall be made before one 
of the registers of the court, in said district, 
and by or in behalf of noh-resident creditors, 
before any register in banlcruptcy, in the 
judicial district, where such creditors or ei- 
ther of them reside, or before any commis- 
sioner of the circuit court authorized to ad- 
minister oaths in any district tribunals of 
federal creation. Methods are also provided 
for the execution of the bankrupt law in the 
District of Columbia, and in all the several 
territories of the United States, and the pro- 
vision is, that in judicial districts not with- 
in any organized circuit of the United States, 
the power and jurisdiction of a circuit court 
in bankruptcy, may *e exercised by the dis- 
trict judge, showing that the intention of 
congress was that the jurisdiction created by 
that act should everywhere, within the terri- 
torial limits of the United States, be exer- 
cised, and the law be administered by fed- 
eral tribunals and officers appointed under 
federal authority. 

Unless the case before the court consti- 
tutes an exception, no act required to be 
■done in execution of the bankrupt law can 
be named or pointed out which may not be 
■done in the designated federal tribunal or by 
the federal officer designated in the bank- 
rupt law. Enough has already been re- 
marked to show that congress never could 
have intended to constitiite any such excep- 
tion, which sufficiently appears from the fact 
that section 1 of the act contains no language 
to support any such theory. And also from 
the fact, that such a limitation applied to the 
circuit court is plainly expressed in the first 
clause of section 2 of the act, giving those 
courts general superintendence and jurisdic- 
tion in all eases and questions arising under 
the bankrupt act, except when special pro- 
vision is otherwise made. Subsequently the 
same limitation was also incoi-porated into 
the third clause of section 2, by which juris- 
diction is given to the circuit courts, concur- 
rent with the district courts of the same dis- 
ti'ict, in suits at law or in equity brought by 
the assignee against any person claiming an 
adverse interest, or by such person against 
such assignee in the cases therein described. 
Such jurisdiction is concurrent with the dis- 
trict court of the same district, which means 
that the plaintiff may bring his suit either 
in the circuit or the district court of the dis- 
trict, at his election, plainly showing that 
congress, when they mean to enact a limita- 
tion, find no difficulty in selecting appropri- 
ate words to express such an intention. Be- 
yond doubt congress, in enacting the bank- 
rupt law, intended to make it uniform 
throughout the United States, and in order to 
secure such uniformity congress obviously 
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intended to create or to designate tribunals 
and officers to execute all its provisions; but 
it is clear that if the supposed defect of ju- 
risdiction exists in the district courts, that 
the act neither creates nor designates any 
tribunal which is obliged to exercise any 
such jurisdiction. Suppose it be conceded 
that such a suit may be prosecuted in a state 
coui-t, the concession will not give any sup- 
port to the theory of the defendant, as it is 
settled constitutional law that congress can- 
not compel a state court to entertain juris- 
diction under an act of congress in any case; 
that it is optional with them, in all cases, 
whether to entertain any jurisdiction or not; 
that they are left to consult their own duty 
from their own state authority, and some 
courts have held that congress cannot confer 
any jurisdiction upon a state court in a mat- 
ter within the exclusive jurisdiction of the 
federal government. Martin v. Hunter, 1 
Wheat. [14 U. S.] 330, 331; McLean v. La- 
fayette Bank [Case No. 8,885]; Stearns v. 
U. S. [Id. 13,341]. 

Criminal jurisdiction cannot be conferred 
upon state courts, by an act of congi-ess, and 
it seems to be everywhere admitted, that 
they are not bound to exercise jurisdiction, 
even in civil cases, but that they may de- 
cline to do so if they see fit, or if the laws 
of the state forbid it. Stearns v. U. S. [su- 
pra]; Houston V. Moore, 5 Wheat. [18 U. S.] 
27; 1 Kent, Oomm. (11th Ed.) 399, 400; 2 
Story, Gont. (3d Ed.) §§ 1752-1755. 

Gi-ant that the theory of the defendant is 
correct, and it follows that the bankrupt law 
cannot be executed, except by the consent 
of the several states, and it is quite clear that 
the state courts cannot exercise jurisdiction 
in such cases, if they are forbidden to do so 
by their respective state legislatures. Strong 
support to the theory, that the jurisdiction 
exists, is also derived from a comparison of 
the language of section 6 of the prior act, 
with the language of section 1 of the exist- 
ing act, in view of the authoritative con- 
struction, which was given to the provision 
in the prior act Provision was made by 
section 6 of the prior act, "that the district 
courts in every district shall have jurisdic- 
tion in all cases and proceedings in bankrupt- 
cy, arising under the act" And that the 
jurisdiction shall extend "to all .cases and 
controversies" in bankruptcy, ai'ising be- 
tween the bankrupt and any creditor or cred- 
itors and the assignee of the estate, whether 
in office or removed, to all cases between 
such assignee, and the bankrupt, and to all 
acts, matters, and things to be done, under 
and in viitue of the bankruptcy, etc. 5 Stat. 
545. 

All must admit that no words are contained 
in the prior law to support the theory, that 
the jurisdiction was intended to be conferred, 
which are not contained in section 1 of the 
existing act. Nothing of the kind is sug- 
gested, nor could it be, as the comparison of 
the two provisions shows that the language 
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of the existing act affords stronger evidence 
that congress intended to confer the jurisdic- 
tion, than anything found in the prior act, 
as the clause enumerating ceiiain matters 
cognizable in the district courts contains the 
words, "that the jurisdiction shall extend to 
the collection of the assets of the bankrupt," 
which words are not contained in the cor- 
responding provision in the prior law. Judge 
Story decided in Ex pai-te Martin [Case No. 
9,149], that the language of the prior law 
was not, in terms or by fair implication, nec- 
essarily confined to cases of bankruptcy 
originally instituted, and pending in the par- 
ticular district court, where the relief is 
sought. On the contrary it is not unnatural 
to presume, said the same judge, that in cas- 
es originally instituted and pending in one 
district, an assignee may apply to reach per- 
sons and property situate in other districts, 
and require auxiliary proceedings therein to 
perfect and accomplish the objects of the 
act; the intention of congress was, that the 
district courts in eveiy distiict should be mu- 
tually auxiliai-y to each other for such pur- 
poses and proceedings. Speaking of the lan- 
guage of the act, the same judge remarked, 
it is sufficiently comprehensive to cover such 
cases, adding that he could perceive no solid 
ground of objection to such an interpretation 
of the pi'ovision. Relief cannot be granted 
by the district court of the district, where 
the bankrupt proceedings are pending, as the 
process of that court is inoperative beyond 
the territorial limits of the district, and it is 
clear that the state courts are not obliged to 
entertain jurisdiction in any such case. Re- 
fusal to pay a just debt, is a wrong for which 
the assignee ought to have a remedy not 
dependent upon the option of a state court, 
but it is clear that the plaintiff has none 
such in this case, unless the jurisdiction of 
the district court in this district is sustained. 
States in providing their own judicial tri- 
bunals have a right to limit, control, and re- 
strict their judicial functions and jurisdic- 
tion, according to their own mere pleasure. 
They may, as Judge Story remarked in a 
later ease, refuse to allow suits to be brought 
there under the laws of the United States, 
for any one of the reasons mentioned by the 
learned judge, or for many other reasons 
which might be suggested. Mitchell v. Great 
Works Co. DCd. 9,662]. 

Bankrupt courts throughout the United 
States, it is believed, adopted those views 
in all their adjudications made subsequent 
to that decision, in administering the prior 
bankrupt law. Direct adjudication to that 
effect is found in the case of Moore v. Jones, 
23 Vt. 746, in which the opinion was given 
by the learned district judge of the Vermont 
district. The equity jurisdiction of the dis- 
trict courts of the United States, under the 



bankrupt act, said Prentiss, J,, is not eon- 
fined to cases of bankruptcy originally aris- 
ing and pending in the particular court, 
where the relief is sought, as cases of bank- 
ruptcy originally instituted and pending in 
one district, may apply to reach persons and 
propei-ty situate in other districts, and as 
they may requii-e auxiliary proceedings in 
such districts, to perfect and accomplish the 
objects of the act, it is held, that the inten- 
tion of congress was, that the district courts 
in every district should be mutually auxilia- 
ry to each other for such purposes and pro- 
ceedings. Goodall V. Tuttle [Case No. 5,533]. 
Contrary decisions have been made by sev- 
eral of the district judges, and in one case 
hy a circuit judge, but it must suffice to re- 
mark in respect to those decisions, that the 
reasons assigned in support of the conclu- 
sions, do not appear to be satisfactory. They 
assume what is not correct, that the juris- 
diction of the district- courts is confined to 
the district in which the proceedings shall 
be pending. Such an expression is contained 
in the first clause of section 2 of the act, 
which describes the revisory power of the 
circuit courts, but it is not contained at all 
in section 1 of the act, and courts of justice 
have no right to enact any such amendment. 
Suits to collect the assets of the bankrapt, 
except to a very limited extent, cannot be 
maintained in the circuit courts, so that if 
the theory of the defendant is correct, there 
is no i-ight under the bankrupt act to main- 
tain suits for such a purpose in any federal 
court in a case where the debtor resides out 
of the district in which the pi-oceedLags in 
bankruptcy are pending, which cannot be 
admitted, as the whole tenor of the bankrupt 
act shows that congress intended to provide 
for the complete administration of the bank- 
rupt system in the federal courts, and." 
through the instrumentality of federal offi- 
cers. Confirmation of that view is also de- 
rived from the fact that congress borrowed 
the language employed to describe the juris- 
diction of the district courts from the corre- 
sponding section in the prior law, which had 
uniformly been so construed by the federal 
courts, and also from the fact that it is set- 
tled law that congress cannot compel the 
state courts to entertain such jurisdiction in 
favor of an assignee for the collection of the- 
assets of the bankrupt. 

These and many other considerations which 
might be adduced go to show, that the cases 
which deny the jurisdiction of the district 
court in such a ease, are not well decided. 
Judgment reversed. 

[Per a hearing upon the merits, see Case No- 
11,732.] 
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Case No. 1S,763. 

SHERMAN T. CLARK. 

[3 McLean, 91.] i 

Gireuit Court, D. Michigan. Oct. Term, 1842. 

CODRTS — JUItlSDICTIONAI. AMOUNT— NOTES -- NO- 
TICE OP Pkotest— Pbesgmption. 

1. Jurisdiction is taken from the damages 
laid in the writ and declaration, and not from 
the amount due, proved by the plaintiff. 

[Cited in brief in Healy v. Prevost, Case No. 

6,297. Cited in Yictor Sewing-Mach. Co. 

T. Mingos, Id. 16j936; Kanouse v. Martm, 

15 How. (56 U. S.) 208; West v. Woods, 

18 Fed. 665.] 
[Cited in Abbott v. Gatch, 13 Md. 335.] 

2. A notice of the protest and non-payment of 
a note to the indorser, is good, if directed to a 
post office where the party is in the practice of 
receiving his letters, though it may not be the 
nearest post office. 

3. A promise to pay by an indorser is presump- 
tive evidence of notice, as it acknowledges a le- 
gal liability. 

At law. 

Mr. Seaman, for plaintiff. 

Mr. Howard, for defendant 

OPINION OF THE COURT. This action 
is brought against the defendant as indorser 
of a note. Proof of demand was given, at 
the bank, where the note was payable, and 
notice directed to Palmer post office. The 
amount of the note and interest, was $293, but 
the damages were laid in the declaration 
at six hundred dollars. On these facts a 
question is raised as to the jurisdiction of the 
court But there is clearly jurisdiction, as 
that is taken from the damages laid in the 
writ, which exceeds the sum to which the ju- 
risdiction is limited. 

It was proved that at the time of the notice 
the defendant lived two and a half miles 
from the Palmer post office, to which the no- 
tice was directed. That he was post master 
of China post office, and that he was presi- 
dent of the St. Clair Bank, established in 
Palmer. Talbert a witness, corresponded 
with the defendant, and in 1835 directed let- 
ters to him at Palmer. The notice was sent 
in March of that year. Defendant after- 
wards requested witness to direct to him at 
China. During the above year the defend- 
ant was a carrier of the mail in a steam boat, 
and called three times a week at Palmer, and 
as often at the China office. The defendant 
wrote a letter to the counsel of the plaintiff 
in which he said, that "he had not the means 
to pay them, but would be down shortly and 
would make some arrangement on the sub- 
ject" 

THE COURT instructed the jury that it 
was not indispensable to send the notice to 
the nearest post office, if the defendant was 
in the practice of receiving letters at an of- 
fice more remote from him^ That if they 
Shall find from the evidence the defendant 
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was in the practice of receiving his lettei-s at 
the Palmer office, and also at China, the no- 
tice being directed to either was sufficient. 

The juiy were also instructed that where 
there is a promise to pay by the indorser, it 
is received as presumptive evidence that no- 
tice was given in due time, so as to fix his 
liability. 

The jury found for the plaintiff. 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 



Case Wo. 12,764. 

SHERMAN V. COMSTOCK. 

[2 McLean, 19.] i 

Circuit Court, D. Michigan. Oct. Term, 1839. 

Pleading at Law— Agesct— Avermest in Dec- 
laration— Notice— Notes. 

1. An averment in the declaration that A B, 
by C D, made a certain bill, or check, is suffi- 
cient. 

2. The holder of a cheek must give notice to 
the drawer, if payment by the bank he refused. 
And a declaration on such an instrument is de- 
fective, if notice be not averred. 

[Cited in Purcell v. Allemong, 22 Grat 742.] 

[This was an action on a note by Robert S. . 
Sherman against Horace H. Comstock,] 

Atterbery & Pitts, for plaintiff. 
Mr. Howard, for defendant 

OPINION OP THE COURT. The first 
count in the declaration states that, on the 
14th of December, 1838, the defendant made 
his certain note, or check, in writing, in the 
words and figures following: "Detroit 14th 
December, 1838. Cashier of the Michigan 
State Bank, pay to Morgan and Clark, or 
bearer, §674 96, thirty days from date. (Sign- 
ed) Horace H. Comstock, by Joel Clemens," 
—and then and there delivered said note or 
check, to said plaintiff, for value received. 
And said plaintiff, in fact, saith, that after- 
wards, and when said note or check, became 
due, and payable, according to the tenor and 
effect thereof, the same was presented and 
shown to said Michigan Bank, and was not 
paid, &c. 

To this count, the defendant demurred, and 
for cause of demurrer, states: First: Be- 
cause it does not appear in the declaration 
that the said Clemens was authorized to" act 
as the agent of the said defendant, in making 
said note or draft And, second: That it is 
not averred that the defendant had notice of 
the dishonor- of the said note or cheek. 

As it regards the execution of the note by 
the defendant it is sufficiently averred in the 
declaration. He signed it by Joel Clemens; 
and that Clemens was authorized to act in 
the premises appears; for, that his act is al- 
leged to be the act of his principal. The dec- 
laration might have contained an averment 
that Clemens was duly authorized to act as 
the attorney in fact of the defendant, but 

1 [Reported by Hon. John McLean, Circuit 
Justice.! 
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such an averment is unnecessary. [Childress 
V. Emory] S Wheat. [21 U. S.] 642. Bayley, 
Bills, 103; V!. Fiui. JUv. e. 1, pp. 4-6. 

And, as it respects the second gi-ound of 
<lemurrer, g, notice of nonpayment is consid- 
ered indispensable. This instrument is in 
foim and substance a bill of exchange. There 
is a drawer and a drawee, and the holder of 
ttie bill, who is bound to present it at ma- 
turity, and give uotice of nonpayment to the 
drawer. There is tlie same reason to require 
notice in this case us in any other; and it is 
essential that the declaration should contain 
an averment of notice. On this ground the 
demurrer is sustained. 

The plaintiif tlien moved for leave to amend 
his declaration, which was granted, on pay- 
ment of costs. 
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Circuit Court, N, D. Illinois. Dec, :B78.2 

Baskkuptcy — Amexumbxt to Petition — As- 
signee — When- Assets Vest — Specula- 
tive Opekations. 

1, Amendments to a petition in bankruotcy 
relate back to the time of the filing of the origi- 
nal petition, and have the same force and effect 
as though included in the petition itself. 

[Cited in Re Ward, 12 Fed. 326.] 

2, Where a party was adjudicated a bankrupt 
solely on the acts of bankruptcy stated in an 
amendment to the petition filed against him; 
and prior to the filing of the amendment, but 
subsequent to the filing of the original petition, 
he had disposed ot certain securities: lidd, that 
the assignment to the assignee related back 
to the filing of the netition, and had effect from 
that date to transfer all assets of the bankrupt 
to the assignee, and that the bankrupt had no 
power to make any transfer of such securities, 
and that no title passed by his transfer and de- 
livery. 

3; The bankrupt and certain other parties 
made a contract by which a speculation in real 
estate was arranged, the bankrupt to have a 
certain per cent, interest and a division of the 
orofits: Held, tha+ the bankrupt had such an 
interest in the assets, which grew out of the 
real estate operations, as would pass to the as- 
signee. 

4. It was not the case of a partnership where 
all the partnership property vested in the other 
piirtners. 

Tills was a bill in equity [by Hoyt Sher- 
man, assignee, against the International Bank 
and others], tiled for the purpose of reaching 
certain assets wnieh, it was alleged, belong- 

1 Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 [Affirmed in 101 U. S. 403.] 



ed to the bankrupt, B. F. Allen, and which 
were then held by some of the defendants. 

John E. Burke, for complainant 
Rosenthal & i'ence and John P. Ah reus, for 
defendants. 

DRUMMOND, Circuit Judge. There are 
but two questions involved in the case, and I 
have resolved tbem both in favor of the 
plaintiff. Tbe bankrupt was the president of 
tlie Cook County Bank, in Chicago, and fail- 
ed in January, 1875. On the 23d of February 
foliowmg, a petition in bankruptcy was filed 
against him In the district court of Iowa. 
That petition alleged a certain act of bank- 
ruptcy committed by him; and Allen, on the 
16th of March following, filed an answer de- 
nying the act of bankruptcy alleged in the 
petition. On tbe 22d of April, 1875, the pe- 
tition in bankruptcy was amended by alleging 
other acts of bankruptcy; but Allen made no 
further objection, and the adjudication of 
bankruptcy followed on the same day. The 
adjudication was on the acts of bankruptcy 
stated in the amendment, and set out in the 
adjudication, isetween the time that the pe- 
tition was filed and the date of the am3nd- 
ment and adjudication, certain securities, 
which are the subject of controversy in this 
case, were transferred by Allen to the de- 
fendants under tbe following circumstances: 
He was arrested on a capias, and held by the 
officer under tbe process. In order to relieve 
himself from arrest, he transferred these se- 
curities, and was accordingly released. This 
was on the 20tn of March. The question is 
as to the status of these securities at the time 
this took place. Had the bankrupt the right 
toti-ansfer them? And could the defendants 
acquire property in them? I think not. The 
assignment which was made to the assignee 
related back to the 23d of February, when 
the petition in bankruptcy was filed, and had 
effect to transfer all the assets of the bank- 
rupt from that time to the assignee; and the 
bankrupt, therefore, had no power over his as- 
sets to transfer them, and no party could ac- 
quire any right in them. By operation of law 
they vested in the assignee from the 23d of 
February, and the bankrupt neither could 
transfer them, nor could others acquire prop- 
erty in them. 

It is claimed that inasmuch as the adjudica- 
tion in bankruptcy was made upon the 
amendment which was filed, and as the trans- 
fer to the defendants was made before the 
amendment was filed, the legal efi^ect was, 
that the assignment did not vest the assets 
of the bankrupt on the 23d of Febi-uary, but 
on the 22d of April, when the amendment 
was made, and the adjudication took place. 
I am not prepared to say but that there might 
be a case where this principle would be true, 
as, for example, if there was a petition in 
bankruptcy filed, upon which the court could 
not render any decree—which could not be 
considered, within the meaning of the law, a 



[21 Fed. Cas. page 1277] 

real, genuine petition in banliruptcy, then it 
miglrt be true that wliere an amenament was 
allowed So as to give it effect as a petition in 
bankruptcy, the assignment would only take 
effect from the latter date; but where a legal 
petition in bankniptcy is filed, it is subject al- 
ways to the right of the parties who are peti- 
tioners, whether the bankrupts, or creditors, 
to make amendments to the petition. It is 
filed subject to the power of the court to al- 
low amendments, and, therefore, that is a 
condition which must always be understood, 
that it is subject to the right of the petition- 
ers to make amendments, and to the power 
of the court to permit them; and when made, 
they, as a general rule, relate back, and take 
effect from the time that the petition in bank- 
ruptcy was filed. It is still a petition in 
bankruptcy; it still takes effect from the time 
that it is filed, and the property of the bank- 
rupt is vested in the assignee, in my opinion, 
from the time that the petition is filed. So 
that in this case, as the bankrupt undertook 
■to transfer assets. of his after his petition in 
bankruptcy was filed, he had no power over 
them. The act gave no right, and the de- 
fendants acauired none by the transfer. The 
property by operation of law was vested in 
the assignee. 

The next question is, whether or not these 
assets were a part of the estate of the bank- 
rupt. I think they were. They grew^ out of 
a contract made between the bankrupt and 
certain other parties, by which a speculation 
in real estate was arranged, and the agree- 
ment contained in the contract was carried 
into effect, mainly by Allen, the bankrupt. 
He was to advance the money to purchase 
the real estate. Upon the advances he was 
to have ten per cent, interest; and the profits 
of the speculation were to be divided between 
him and certain other parties. At the time the 
petition in bankruptcy was filed, no one else, I 
think, was interested, altliough there were 
other parties originally interested in it; no one 
else, perhaps, except Mr. Tracy, now dead, and 
Mr. 'Withrow. The interest of Withrow, as 
I understand, has been ascertained by decree 
of the court against the assignee, and his 
rights have been adjudicated. I can have no 
doubt that there were rights in these assets 
which grew out of these real estate opera- 
tions, and which were in the hands of Allen, 
which should properly vest in the assignee. 
It is not like the case of a partnership where 
all the partnership property is vested in the 
surviving partners, in the case of the death 
or bankruptcy of one of the partners, and 
where there are only certain interests which 
go to the assignee or to the estate. In this 
case, there was an actual interest such as 
could pass, and did pass, to the assignee, in 
this property and in these assets. Allen had 
made very large advances for the benefit of 
those who were interested with him. For 
those advances they owed him, and he had 
a first claim upon these assets for the ad- 
vances, amounting to over §60,000, I think; 
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so that, that was such an interest in Allen at 
the time his petition in bankruptcy was filed,. 
as would pass to his assignee. If there are 
any equities in other parties, of course, these- 
equities can be adjusted by proper proceed- 
ings against the assignee. The assignee, as 
the representative of Allen, has the right to 
control these assets, subject to any equities 
that may exist. 

Now, it may be said, and such is undoubt- 
edly the fact, that this is a hard case for the- 
defendants; but it is like any other act that 
is done where there are proceedings pending, 
which proceedings operate as a seizure of the- 
property which is sought to be transferred. 
For the reasons I have given, I think that 
the bankruptcy proceedings did operate upon 
all the assets of the bankrupt from the time 
that the petition was filed, depriving the 
bankrupt of all right over tliem; and, of 
course, he could exercise none, and could 
clothe no one else with any right. It is, 
therefore, the ordinary ease of a party who,, 
under circumstances like these, deals with a 
person who has no right over the property.. 
A great many cases of that kind occur in 
business matters, where an innocent party 
has to suffer in consequence of the want of 
power of another person to convey the prop- 
erty. 

I think, therefore, that the plaintiff is en- 
titled to a decree in this case. The questions 
are important, and especially the one in rela- 
tion to the bankruptcy— the effect of the peti- 
tion in bankruptcy and the amendment; and 
I think there is no decision exactly in point 
in such a case, although there are some which 
indicate pretty clearly the general current of 
authority as to the effect of a petition. 

The opinion in this case was affirmed by the- 
supreme coiirt on appeal in Bank v. Sherman, 
101 U. S. 403. 

As to amendments to petitions in bankrupt- 
cy, see, also, In re "Williams [Case No. 17,700]; 
In re Patterson [Id. 10,815]; Stone v. Con- 
nelly, 1 Mete. (Ky.) 652; Stoddard v. Myers, 
8 Ohio, 203; Gibbon v. Daugherty, 10 Ohio St- 
365. 

SHERJIAN (LAWRENCE v.). See Case No- 
8,144. 

Case No. 13,766. 

SHERMAN V. UOTT. 

[Cited in Sherman v. :Mott, Case No. 12,767. 
Nowhere reported; opinion not now accessi- 
ble.] 

Case No. 13,767. 

SHERMAN et al. v. MOTT et al. 

[5 Ben. 372; i 15 Int. Rev. Bee. 56; 11 Am, 
Law Beg. (N. S.) 716; 7 Am. Law Bev. o74.] 

District Court, S. D. New York. Nov., 1871- 
CoLLisioN— Vessel at Akchou— Inevitable Ac- 
cident. 
1. A brig, a schooner, and a bark lay at a 
wharf at Galveston, Texas. A heavy storm 



1 [Reported by Robert D. Benedict, Esq., aiut 
here reprinted by permission.] 
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arose, which broke tlie brig loose from the 
wharf, but she was brought up bv her anchors 
about 75 or 100 yards from the schooner. Not 
long after, the bark was driven against the 
schooner, injuring her, so that there was dan- 
ger of her sinking at the wharf. The master 
of the schooner thereupon, in order to save her, 
cut her adrift, but, before her anchors could be 
let go, she was driven upon the brig, in spite of 
all efforts to the contrary. The owners of the 
brig filed a libel against the owners of the 
schooner to lecover for the damage: Held that, 
inasmuch as the act of the master, in cutting 
loose from the wharf, was a voluntary one, the 
collision was not an inevitable accident. 

2. The schooner was liable for the collision. 
[Cited in The Chickasaw, 38 Fed. 361.] 

[This was a libel by Benjamin P. Sherman 
and others against John "W. Mott and others 
to recover damages sustained by coUision.j 

F. R. Sherman, for libellants, 
E. H. Owen, for respondents. 

BDATCHFORD, District Judge. The li- 
bellants, owners of the brig Isola. file tlieir 
libel against the respondents, owners of the 
schooner Anne E. Glover, to recover for the 
damages sustained by tire libellants through 
a collision which took place between the 
bi'lg and the schooner, in the harbor of Gal- 
veston, Texas, on the 3d of October, 1^67. 
On the morning of that day the brig and the 
schooner were both of them lying, heading 
to the westward, with their port sides 
against the outer end of a wharf which was 
in the shape of the capital letter T. The 
brig lay farther to the westward than the 
schooner did, and was in ballast, ready for 
sea. The schooner lay with her bow toward 
and near to the stem of the brig, and was 
loaded with cargo, having just arrived from 
sea and not yet discharged. Astern of the 
schooner lay a bark with her starboard side 
to the wharf and her stern to the stem of 
the schooner. These three vessels were all 
of them made fast by lines to piles on the 
wharf. A violent wind arose, blowing quar- 
tering on the wharf, from abaft the beam 
on the starboard sides of the brig and the 
schooner. As the wind increased, the brig 
broke loose from her moorings, tearing out 
the piles to which she was fastened, ana 
was driven along the face of the wharf un- 
til she cleared the end of it, when an an- 
chor from her bow caused her stem to s-wing 
around by the west, until she was brought 
by the anchor head to the wind, when a sec- 
ond anchor was put otit, which brought her 
up, so that she rode safely at anchor, at a 
distance of from 75 to 100 yards fi-om the 
schooner. Not long afterward, the stem of 
the bark was driven by the wind against 
the stem of the schooner, and broke in the 
stern of the schooner, so that the sea en- 
tered, and there was danger that the schoon- 
er would sink, with her cargo, at the wharf. 
In this emergency, as stated in the answer, 
the master of the schooner, "acting for the 
benefit of all concerned, for the purpose and 
with the motive and intention of saving her 
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and her cargo from total loss, cut her loose 
from her moorings, but before her anchors 
could be let go, and she could be thereby 
brought up, she was, notwithstanding every 
efCoi-t which it was possible to make to the 
contrary, driven upon the brig." The an- 
swer sets up that it was impossible, under 
the circumstances, to prevent the collision; 
that such collision, so far as respected the 
schooner, arose from an inevitable accident, 
by reason whereof each vessel should sus- 
tain her own loss; and that there was no 
fault on the part of the schooner. The brig 
was greatly damaged by the collision, and 
the schooner, after remaining for some time 
in contact with and entangled with the brig, 
was cleared, and then drifted still further, 
until she grounded in shoal water. 

The contention on the part of the respond- 
ents is, that, inasmuch as the schooner was 
in a pi-oper place when she was cut loose, 
and was sufficiently secured to the wharf, 
and it was proper for her safety and that of 
her cargo to cut her loose, after she had 
been injured by the bark, so that she might 
be driven by the wind and drift ashore in 
shoaler water, the case is one of inevitable 
accident, or vis major, unless there was 
some fault or negligence on the part of those 
in charge of her. in managing her after she 
was cut loose, whereby she collided with the 
brig, I cannot assent to this view of the 
law as to inevitable accident The act of 
the schooner, in being adrift, was, on the 
pleadings and proofs, a voluntary act on her 
part. It was wilful and deliberate. It was 
done to save herself from a greater peril by 
endeavoring to incur a less one. It is es- 
tablished, by the proofs, that, if she had not 
cast herself loose, she would have remained 
where she was, only, perhaps, sinking, and 
would not have' collided with the brig. A 
collision would have been impossible if she 
had not cut herself loose, as a matter of 
voluntary choice. How, then, can it be prop- 
erly said that the collision was an accident 
which could not have been avoided, when 
it clearly appears that it would have been 
avoided, if the schooner had not thus vol- 
untarily chosen to cut herself loose? It 
may be that, after she was cut loose, all 
proper skill and caution on her part were 
observed. But that is not the proper test. 
In cutting herself loose she took the risk of 
hitting the brig, and must bear the conse- 
quences of having hit her. The brig ought 
not to be held liable to bear the risk of the 
voluntary act of the schooner, adopted for 
the benefit of the schooner, and having no 
connection with the question of any benefit 
to the brig. 

There must be a decree for the libellants 
with costs, and a reference to a commission- 
er to ascertain the damages sustained by 
them by means of the collision in question. 

NOTE. This decision was affirmed by the 
circuit court, on appeal, in August, 1873. In 
its opinion, the court C^'oodruff, Circuit Judge) 
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said: "I think the conclusion of the district 
court in this case -^as correct. In a voluntary 
endeavor to deliver the aopellants' vessel and 
cargo from the great peril of loss, the master 
cut her loose, in circumstances involving great 
risk of collision with the respondents' vessel, 
and, after she was cut loose, he omitted to cast 
her anchors, or put up a sail, or, in fact, do any- 
thing to arrest her, and for the like reason, 
namely, that takiag such measures might pre- 
vent his delivering the vessel and cargo from the 
peril he was seeking to avoid. His acts and 
omissions in this respect were at tlie risk of his 
own vessel and her owners, and they are respon- 
sible. The master had no more legal right to do 
acts or omit precautions, which acts and omis- 
sions directly tended to injury to another, m 
order to save property to its owners, than he 
would have in order to earn property for them. 
On the question, whether the grounding of tlie 
libellants* vessel and the resulting damage were 
caused by the collision, the testimony is conflict- 
ing. But I find no sufficient reason for revers- 
ing the conclusion of the commissioner and of 
the district judge. The decree must be affirmed, 
with costs," 



Case IsTo. 12,768. 

SHBRSIAN V. The NEVADA. 
[See Case No. 5,839.] 

Case No. 12,769. 

SHERMAN et al. v. PBNNSYLVA:;IA R. 

CO, 

[8 "Wkly. Notes Cas. 269.] 

Circuit Court, D. Pennsylvania. Jan. 23, 1880. 

Railroads — Mob — Riots — Strike — Tkaxsit — 

COMMOX CAUUIEUS — JliIABILITV OF, IN THE 

Event op Loss op Pkoperti by Vis Major. 

1. Plaintiffs shipped goods from Chicago to 
Philadelphia by rail, and took a bill of lading 
from the company defendant exempting the de- 
fendant, inter alia, from liability for "loss or 
damage on any article or property whatever by 
fire or other casualty while in transit or while 
in depots or places of transshipment." The 
goods, owing to a general strike of defendant's 
employes, were stopped en route outside of, 
but near, thaj company's depot at Pittsburgh, 
an intermediate point. During this detention 
the defendants' property, including these goods, 
was threatened by a mob, and finding it impos- 
sible to maintain their property in security, 
they called upon the proper county and state 
authorities for their aid, which having proved 
ineffectual, the goods were burnt up by the mob. 
The detention lasted three days, during which 
the defendants were forcibly dispossessed of 
their property, including the plaintiffs', by the 
superior force of the mob. Trains continued 
to arrive during the time, which were stopped 
at Pittsburgh by the mob. At the time the mob 
obtained possession, a train of petroleum cars 
was standing braked at some distance from the 
plaintiffs' property, and at or before the fire, 
these cars were moved to those which contained 
the plaintiffs' property, and all were burnt up 
together. In a suit to recover the value of the 
goods, hdd, that the defendants were not liable, 
as the facts disclosed no negligence on their 
tjart that had contributed to or caused the loss. 
The loss of the goods occurred while they were 
in transit, and was caused by fire within the 
meaning of the exception in the bill of lading, 
protecting the defendants, 

2. It is the duty of common carriers to convey 
the goods shipped to the point of delivery with- 
out unavoidable delay, and apart from the con- 
ditions in the bill of lading, they are liable for 
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loss from any cause, save the act of God or .a 
public enemy. The defendants continued sub- 
ject to all the liabilities of common carriers, 
except for losses happening from causes named 
in the exception, in which there had been no 
negligence of defendant's servants, while in the 
discharge of their duty. The defendant, as a 
common carrier, is liable for any interruption 
to the transit, caused by the refusal of its serv- 
ants to perform their duty, which occasioned 
loss to the plaintiffs. 

3. The loss here was not caused by the strike 
of the defendant's employes, nor was there any 
permissive allowance by the defendant that the 
plaintiffs* goods should be stopped in transit. 
The defendant's default was merely technical, 
and did not cause, or contribute to the loss. 
The defendant, under the condition in the bill 
of lading, was exemot from liability for loss 
by fire while the goods were in transit, unless 
occasioned by its default, and its inability to 
resist the superior force of a mob; and the con- 
sequent involuntary relinquishment of posses- 
sion of the goods and the forced detention of 
them by the mob was not such default; nor 
is there any evidence of defendant's default in 
permitting the arrival of freight trains at 
Pittsburgh on three consecutive days, during 
which the mob took and retained possession, of 
the defendant's property, or in their leaving un- 
der the circumstances a large number of cars 
loaded with petroleum in their yard near the 
plaintiffs' property. The transit of the plain- 
tiffs' goods continued in law, so as to protect 
the defendant, under the exception in the bill 
of lading, during the whole period of the con- 
tinuation of its duty as a carrier to protect the 
goods. The goods not having reached their des- 
tination, w^ere, therefore, legally in transit, un- 
til they were destroyed. 

Assumpsit, by Sherman, Hall and Co., 
against the Pennsylvania Railroad Company 
to recover the value of fifty-three sacks of 
wool. 

A stipulation was filed by counsel waiving 
a jury trial and referring all tacts to the 
circuit judge under section 649 of the Re- 
vised Statutes (page 117), and requesting the 
court to pass upon, and find specially the 
facts alleged in the points submitted. The 
facts, as found by the circuit judge who 
tried the case, were as follows: 

(1) The value of the goods in controversy 
was, on the 22d day of July, 1877, 'at the. 
point of shipment, §18,0(50.38, and at the 
point of destination $20,972.97. 

(2) The said goods had, in course of transit 
from their place of shipment to their re- 
spective destinations, reached the city of 
Pittsburgh at least twenty-four hours befoi-e 
the fire occurred in said city, on July 21 and 
22, 1877, and were then In defendant's cus- 
tody in the cars in which they had been 
shipped, and the said cars and the said goods 
were burned in said fire. 

(3) The defendant, about July 19, 1877, 
found itself unable to maintain, against the 
force of a mob, entire possession and con- 
trol of its own pi'operty, and the property in 
its custody, including that of the plaintiff, 
and to operate its road. It then called upon 
the proper authorities, including the sheriff 
of Allegheny county, for assistance and pro- 
tection; a requisition was made by said sher- 
iff upon the governor for the assistance of 
the military power of the commonwealth. 
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In pursuance of such requisition, troops were 
ordered by the governor to aid said sheriff 
in retaking and redelivering to the defend- 
ant entire possession and control of such 
property, and to enable it to operate its road; 
and in . endeavoring so to do, said troops, 
on July 21, 1877, came into conflict with said 
mob and failed to dispossess the same, and 
immediately after said conflict and failure 
the property in question was destroyed by 
fire communicated by said mob. 

(4) The goods in question were "received 
by the defendant on bills of lading of the 
form of the annexed receipt, being one of 
what is usually known as the 'Red StaT 
Union Line Fast Freight' receipts, with all 
and singular the conditions therein contain- 
ed." This bill of lading is numbered Ko. 
28oG, and is thus identified and exhibited as 
part of the finding in this case. (This was 
a railroad bill of lading in the usual form, 
and it contained a stipulation exempting the 
defendants from liability for "loss or dam- 
age on any article whatever by fire or other 
casualty while in ti-ansit, or while in depo.ts 
or places of transshipment") 

The foregoing facts are found in pursuance 
of the written admission of the parties filed 
in the case. 

It is further found: 

(5) If the transit of the goods in question 
had not been interrupted at Pittsburgh, and 
had been continued in regular course, the 
train containing them would have been at 
a. considerable distance from Pittsburgh 
eastward before the time of the occurrence 
of the fire. 

(G) When the train containing said goods 
reached the depot of the defendant in Pitts- 
burgh on July 19th, the hands who had 
conducted it there left it, and a "strike" of 
all the regular train hands of the defend- 
ant occurred on that day, in consequence of 
a refusal by the defendant to accede to their 
demand for an increase of wages. 

(7) Oh the 19th of July there were stand- 
ing on the tracks in the depot yard at Pitts- 
burgh a number of cars laden with petro- 
leum, about one hundred and fifty yards dis- 
tant from the cars which contained the 
plaintifC's goods. They were in the same 
relative position on the day when the fire 
occurred. The oil ears were kept in place by 
ordinary brakes. The grade of the road was 
descending towards the freight cars, so that 
the oil ears would run towards the former 
by their own gravity. At or before the oc- 
<'urrence of the fire the oil ears were caused 
to move down the grade until they came in 
contact with the freight cars, and they were 
all burned up together. 

(8) On the 19th, 20th, and 21st of July 
freight trains continued to be brought into 
the depot j'ard of the defendant at Pitts- 
burgh, both from the east and west, in the 
regular course of transit, and were there 
stopped, so that there was an unusual ac- 
cumulation of trains at that point. 



John Fallon, for plaintiffs. 
Mr. JIacVeagh and Chapman Biddle, con- 
ti'a. 

McKENNAN, Circuit Judge. This suit 
was brought to recover from the defendant 
the value of certain wool, delivered to it at 
Chicago for transportation to Philadelphia. 
A jury having been waived, the case was 
tried by the court upon the evidence submit- 
ted by the parties. The following facts are 
found as established by the evidence (The 
court here stated the facts set forth in the 
foregoing part of this report). 

The court is requested by plaintiff to find 
as matter of law: 

(1) That defendant's duty as a common 
carrier was to carry plaintiff's goods from 
the several points of shipment to . . , 
Philadelphia, the point of delivery of all. 
withoxit any unusual or avoidable delay; and 
apart from the special conditions in the bill 
of lading, defendant is liable for loss from 
any cause save the acts of God or a public 
enemy. Answer. This proposition is affirm- 
ed. 

(2) That defendant did not cease to be a 
common carrier by reason of the conditions 
in the bill of lading, but continued subject 
to all liabilities of common carriers, except 
for losses happening for causes enumerated 
in said conditions, without default or negli- 
gence on the part of defendant's servants 
or employes, while defendant was actually 
discharging its duty of carrying the goods 
from the point of shipment, in the usual and 
proper manner. Answer. This proposition 
is also afiirmed. 

(3) That the interruption of the transit by 
reason of the refusal of the servants of de- 
fendant, in charge of its freight trains, on 
which plaintiffs' goods were being carried, 
to perform their duty, was a default on part 
of defendant. Answer. As it was the duty 
of the defendant, as a common carrier, to 
transport the goods of the plaintiffs to their 
point of destination without unreasonable 
delay, any injurious interruption of such 
transportation, by the refusal of the defend- 
ant's servants to perform their duty, would 
be a breach of duty imputable to it; and 
for any loss to the plaintiff, caused by such 
delay, the defendant would be liable in dam- 
ages. 

(8%) That the strike, and refusal to per- 
form duty on the part of the men, does not 
justify or excuse the interruption of the 
transit of plaintiff's goods; and that defend- 
ant's election not ito pay the ten per cent, 
additional wages demanded, and in lieu 
thereof to allow the goods to remain at Pitts- 
burgh, wholly or partly in the control of per- 
sons who prevented defendant "operating 
its road" and performing its contract as a' 
common carrier, makes defendant liable for" 
all the consequences, including the destruc- 
tion and loss of said goods, during the pe- 
riod that the transit was thus interrupted 
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and the plaintifiE's property thus wrongful- 
ly controlled, without proof of any other 
negligence or misconduct on the part of de- 
fendant. Answer. I decline to affirm this 
proposition. The evidence does not show 
that the loss complained of was caused by 
the "strike," nor that any permissive allow- 
ance of the retention of the goods at Pitts- 
burgh can be imputed to the defendant. On 
the contrary, it is admitted by the plaintifi: 
that the defendant was coerced by the su- 
perior power of a lawless mob, which usurp- 
ed control of the train containing the plain- 
tiffs' goods, and prevented the defendant 
from operating its road; that the defendant 
took prompt steps to meet the emergency 
by an appeal to the civil authorities for pro- 
tection and assistance; that these authori- 
ties, with the military force summoned by 
them, were repelled; and that the train with 
these goods was thereupon destroyed by an 
incendiary fire. While these circumstances 
would not protect the defendant against a 
failure to fulfil its obligation as a common 
carrier, yet I cannot say that an involuntary 
technical default warrants an imputation of 
negligence to the defendant touching a cause 
of loss, which is expressly excepted from its 
liabUity. 

(4) That allowing or suffering others than 
their own employes to take from defendant 
the possession or control, whether in whole 
or in part, of plaintiffs' goods, and to use 
that control not for the purpose of further- 
ing or continuing the transit, but for the 
purpose of suspending and preventing it, 
was a default on the part of defendant. 
Answer. The defendant was deprived of the 
control of the train containing the plaintiffs' 
goods, and was prevented from continuing 
their transit by a force it was unable to re- 
sist It cannot be held responsible for the 
purpose of the mob, although the act of the 
mob in intercepting the transportation of 
the goods might subject the d^endant to 
compensation to the plaintiff for any loss 
sustained by him by reason of such inter- 
rupted transit of his goods. I decline, there- 
fore, to affirm this proposition. 

(5) That, however proper it.may have been 
for defendant to call on the public authori- 
ties for protection and assistance, "in retak- 
ing and redelivering to defendant the entire 
possession and control of said property," 
such act of propriety in no way justifies the 
previous default in suffering the possession 
and control thereof to pass out of their 
hands. Answer. This proposition is affirm- 
ed, with the qualification that I do not say 
that the defendant Avas in default, otherwise 
than as, and for the reason, stated in the 
answer to proposition 3^. 

(6) That the various risks enumerated in 
said conditions, which are assumed by plain- 
tiff in relief of defendant's general liability, 
and more especially the risk "of fire while in 
ti-ansit," are limited to bosses occurring 
while the defendant is engaged in carrying 

2IFED.0AS. — 81 



the goods, in the proper discharge of its du- 
ties under its contract, and do not include 
loss by fire, occurring while the transit is 
suspended, and the goods in question have 
been suffered by defendant to pass into the 
possession and control of persons acting ad- 
versely to the duties defendant assumed to 
discharge. Answer. I decline to affirm this 
proposition. The exception in the bill of 
lading is, that the carrier shall not be lia- 
ble "for loss or damage on anj'- article or 
property whatever, by fire or other casualty, 
while in transit, or while in depots or places 
of transshipment." The engagement of the 
carrier is to assume the custody of the prop- 
erty enti'usted to him at the point of ship- 
ment, and to deliver it at the place of des- 
tination, and the obvious intent, as well, I 
think, as the clear import, of the exception 
is to protect him against the consequences 
of fire during the continuance of his duty 
as a earriei*. His qualified liability is coex- 
tensive with his duty, and he forfeits its 
protection only by some fault of his own» 
in connection with the casualty to which 
the exception refei-s. Nor can I regard it as 
within the reason of the exception to hold, 
that it is eliminated from the contract when 
the property in the carriei-'s charge is wrest- 
ed from him by a hostile force, Avhich he 
is unable to resist, and it is consumed in an 
incendiarj' fire, although his exclusion from 
the possession and control of it may last for 
two days before it is thus destroyed. 

(7) That it was gross default and negli- 
gence on the part of defendant to allow 
freight trains to come into Pittsburgh on the 
19th, 20th, and 21st of July, under the cir- 
cumstances in the 7th clause of the facts, 
which the court is requested by plaintiff to 
find, mentioned. Answer. I decline to af- 
firm this proposition. 

(8) That it was gross default and negli- 
gence to allow cars loaded with petroleum 
to continue to stand on the track, under all 
the circumstances and manner, and for the 
period of time in the Sth clause of said facts 
mentioned. Answer. I decline to affirm this 
proposition, for the reasons that the petro- 
leum ears were presumably in the usual and 
proper place for them in the depot yard; 
that they were at a safe distance from the 
cars containing the plaintiffs' goods, and 
were there secured by mechanical applian- 
ces usually employed for that purpose, that 
they might lawfully be kept there, and that 
their removal into contact with the other 
cars was the act of the incendiary mol> 
which had, for two days before, maintained 
a forcible mastery of the situation. 

(9) That defendant is responsible for the 
misconduct and default of the persons 
whom it suffered to take control and posses- 
sion, wholly or jointly with itself, of plain- 
tiff's property, and to continue in such con- 
trol for the space of two or three days, dur- 
ing the period of time while that conti-ol 
and possession continued, and for all loss. 
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resulting from sijcli miseonduet. Auswei*. 
I decline to affirm this proposition, 

(10) On the facts and law aforesaid, plain- 
tiff prays the court to enter judgment for 
?20,973.97, and interest from July 22d, 1877, 
to the day judgment is rendered. 

Upon the Tvhole case I am of the opinion, 
and so find, that the loss complained of was 
caused by fire while the plaintiffs' goods 
were in transit by the defendant within the 
meaning of the exception in the bill of lad- 
ing; that the defendant is not shown to 
have been guilty of any negligence by which 
the efliciency of the exception is in any wise 
impaired; and hence that the plaintiff is not 
entitled to recover. Judgment will, there- 
fore, be entered in favor of defendant. 



Case N"o. 12,770. 

SHERilAN V. TRADERS' NAT. BANK. 

[9 Biss. 216.] 1 

Circuit Court, N. D. Illinois. Dec, 1879. 

Bahkruptcv — Securities fkom Ixsolvext Debt- 
or — Assets — Receipt fob Undeliveked Goods 
— Seccrity OS Personal Property. 

1. Where a creditor obtains a security upon 
property, the debt fcein^ incurred and the securi- 
ty obtained iu good faith, making the security 
available at a time when the creditor linows 
that tlie debtor is insolvent does not prevent the 
.security operating to the benefit of the credit- 
or. 

2. And when in such case the security given 
the creditor was a receipt for coal, not separat- 
ed, but remaining mingled with other coal in the 
yard of the debtor, and the creditor took posses- 
sion of such coal, after discovering the insol- 
vency of the debtor, but before the filing of the 
petition in bankruptcy. heUl, that the assignee 
in bankruptc-y could not maintain a suit to re- 
cover the value of the coal. 

3. Though the transaction was nothing more 
than security in the nature of a chattel mort- 
gage on personal property remaining in the 
hands of the mortgagor for the benefit of the 
mortgagee, yet under the ruling of the supreme 
court it must be held, that the security can be 
maintained for the benefit of the creditor. 

4. Clark v. Iselin, 21 Wall. [88 U. S.] 360, 
(commented on. 

[This was an action at law by Judson G. 
Sherman, assignee, against the Traders' Na- 
lional Bank.] 

H. O. McDaid and C. A. Kniglit, for plain- 
tiff. 
E. G. Asay, for defendant. 

DR.UMMOND, Circuit Judge. This is an 
action by the assignee of John T. Cutting, 
a bankrupt, to recover from the defendant 
the value of a certain quantity of coal, al- 
leged to have been the property of the bank- 
rupt, and which was sold by the defendant 
and the proceeds received December 19, 1876. 
On November 27, 1876, the bankrupt borrow- 
ed of the defendant the sum of three thou- 
sand dollars and gave his promissory note 



T- [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



payable in thirty days after date. The note 
was payable to ilr. Rutter, the president of 
the banli, but there is no question that the 
money belonged to the bank, and the note 
was given to the president for its benefit. 
Accompanying the note was a warrant of 
attorney given at the same time by the bank- 
rupt authorizing the confession of a judg- 
ment at anj' time after the date of the note. 
The bankrupt at that time was a coal mer- 
chant and had a yard at the foot of Huron 
street in Chicago; and to secure the note 
given at that time, the bankrupt gave to the 
bank a receipt signed by him in which he 
said that he had received in store at the 
yard at the foot of Huron street for ac- 
count of Ti-aders' National Bank of Chicago 
eight hundred tons of coal, subject to their 
order free of all charges. This seems to have 
been treated by the parties in the nature of 
a warehouse receipt, or an acknowledgment 
given by the bankrupt to the bank that he 
held so much coal for it, and of course, de- 
liverable on request. The receipt spoke of 
two different kinds of coal, four hundred 
tons of chestnut Lackawanna coal, and four 
hundred tons of Briar Hill coal, but this 
coal does not appear to have been sepai'ate, 
but was mingled with other coal. The presi- 
dent of the bank on the 2d of December, a 
few days after the execution of the note and 
the delivery of the receipt, became alarmed, 
so he says, in consequence of some facts 
which he learned between that time and the 
date when the money was loaned, and he re- 
solved to take possession of the coal named 
in the receipt, and gave a written order to 
a person to that effect to hold the coal for 
the bank; and possession was taken by him, 
and the coal, with the consent of the bank- 
rupt, was sold from time to time at the 
market rate and the proceeds applied to the 
payment of the note. There was no delivery 
of the coal on the 27th of November except 
what mighfcbe implied from the receipt, and 
the bankrupt from that time to the 2d of 
December continued in his regular business 
of selling coal, and from both piles of coal 
in which was the property In controversy. 
He on the 2d of December agreed that the 
bank might take possession of the coal. At 
the time that these transactions took place 
the coal in the bankrupt's yard, including 
that in controversy, had only been partially 
paid for by the bankrupt, a large portion of 
it having been purchased of the coal dealers 
in this city and elsewhere. 

There is no doubt but that the btonkrupt 
was insolvent at the time the note was given 
and the property delivered; and on the 20th 
day of December, 1876, a petition in bank- 
ruptcy was filed against him, and on the 
10th of January, 1877, he was duly adjudi- 
cated a bankrupt by the proper court. The 
president of the bank states that he believed 
Cutting was solvent at the time the note 
was executed and the money loaned. The 
bankrupt states that the bank never author' 
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ized Mm to sell the coal covered by the re- 
ceipt, but that it knew that he was conduct- 
ing a coal business at the time. But the 
bankrupt intended, in making the sales, as 
he says, always to reserve coal enough to 
meet the receipt that he had given to the 
bank. 

Now the question is, whether under this 
state of facts, the assignee of the bank, the 
plaintiff herein, is entitled to recover the 
value of the coal. The difficulty in this case 
grows out of this fact: that the propeiiy at 
the time the receipt was given, which was 
in the nature of a security, and was not 
within the terms of the law strictly a ware- 
house receipt, was not deli\ered over to the 
bank, or to Mr. Rutter for the bank, but re- 
mained in the possession of the bankrupt, he 
being clothed thereby with all the indicia 
of ownership of the property. This may be 
called a chattel mortgage which was not re- 
corded. It was nothing more, in other words, 
than security on personal property remain- 
ing in the possession of the mortgagor for 
the benefit of the mortgagee, and the ques- 
tion is, whether under such circumstances 
this security can be maintained for the bene- 
fit of the bank. My own opinion has always 
been that this cannot be done; that it was 
really under the circumstances of the case 
a mere security on personal property remain- 
ing In the possession of the mortgagor, and 
where he appears to all the world as the 
owner of the property; but I do not under- 
stand that such is the opinion of the su- 
preme court of the United States. I have not 
been able to distinguish this case in princi- 
ple from the case of Clai'k v. Iselin, 21 Wall. 
[SS U. S.] 360, which we have to encounter 
so often in deciding these cases. That was 
a case where a debtor gave a warrant of at- 
torney to confess a judgment, and at the 
time it was supposed by the creditors that 
the party was solvent. In point of fact he 
was not solvent; and at the time the war- 
i-ant of attorney was entered up and judg- 
ment obtained, the creditor knew that the 
debtor was insolvent and so it was a case 
of a warrant of attorney given and received 
in good faith, but entered up at the time 
when the creditor knew that the debtor was 
insolvent. I have never believed that ought 
to be permitted, but the siipreme court has 
sustained it, and I do not know how in prin- 
ciple this case is different from that. This 
is not a warrant of attorney, but it is a case 
where at the time the debt was incurred, 
and the money loaned and security taken, it 
was in good faith on the jpart of the cred- 
itor, and, as he says, he had no suspicion at 
that timfr— and there is nothing to contradict 
his statement— that the debtor was insolvent. 
He obtained some intelligence between the 
date of the transaction and the time he took 
possession of the property which alarmed 
him, but I do not know that we can infer 
from his statements that that information 
was of a character to induce him to believe 



he was actually insolvent, but only there 
were circumstances which made him think 
that it was necessary for him to exercise the 
power with which the bank was clothed by 
the receipt, and take possession of the prop- 
erty. So that tmder the principle decided 
in the case of Clark -v. Iselin [supra], inas- 
much as the creditor took possession of the 
property with the consent of the bankrupt, 
it was actually delivered, because that is 
the legal effect of what was done. And it 
was sold by the custodian of the bank with 
the consent and knowledge of Gutting, and 
all of this was before the petition in bank- 
ruptcy was filed. I understand the principle 
established by the supreme court, though 
under a strong protest on the part of a mi- 
nority of the court, to be this, namely: that 
where a creditor obtains a security upon 
property, the debt being incurred and the 
security obtained in good faith, the fact that 
the security is made available at a time 
when the creditor knows that the debtor is 
insolvent does not prevent the security from 
operating to the benefit of the creditor. And 
it seems to me I must hold that this security 
was available for the benefit of the bank and 
therefore that the assignee cannot recover 
the value of the property. 

The property was sold for more than the 
amount of the debt. The plaintiff will be en- 
titled to the difference between the amount 
received for the coal, which was $3,201.62, 
and the amount loaned on the 2Tth of No- 
vember, ?3,000 less the discount. I do not 
think I could allow any interest after they 
took possession of the property, so there 
would be really only five days' interest from 
the time that they took possession, which 
was on December 2d. 



SHEBaiAN (WILSON v.). Sec Case No. IT,- 
833 

SHERMAN fWOODWORTH v.). See Case 
No. 18,019. 



Case INo, 1S,771. 

SHERRARD v. LAFAYETTE COUNTY. 

[3 Dill. 236; 1 2 Cent Law J. 347.] 

Circuit Court, W. D. Missouri. April 27. 1875. 

CoDSTiES — Bonds — Legislative Aothoritt to 
Issue — Bona Fide Holder. 

The bonds in suit held Toid in the hands of a 
bona fide holder, for want of legislative authori- 
ty to issue them 

[Cited in Merriwetlier v. Saline Co., Case No. 
9,485.] 

This ease came on for trial upon the dec- 
laration, answer and reply thereto, and upon 
the facts as admitted by the pleadings, and 
as stipulated by the parties. 



1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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The case being thus submitted, the court 
specially founrf the facts to be as follows, to 
wit: 

1. The plaintiff's action is on bonds and 
coupons amounting to $2,GiO and interest 
thereon; these bonds were issued and deliv- 
ered by the defendant to the Louisiana & 
Missouri River Eailroad Company, to pay the 
subscription of defendant to the capital stock 
of said railroad; said bonds are dated June 
9, 1869, and were executed and delivered 
about the date last named, and are of the fol- 
lowing tenor, to-wit: "No. 5. State of jMIs- 
souri. $200. Lafayette countj- bonds. Five 
years after date the county of Lafayette 
promises to pay to the Louisiana & Missouri 
River Railroad Company, or bearer, the sum 
of two hundred dollars, with interest thereon 
from date hereof, at the rate of ten per cent 
per annum, which interest shall be paj'able 
annually on the presentation and delivery at 
the office of the treasurer of said county, of 
the coupons of interest attached. This bond be- 
ing issued under and pursuant to an order of 
the coimty court of Lafayette county, and by 
authority of an act of the general assembly of 
the state of Missouri, incorporating the Louis- 
iana & Missouri River Railroad Company, 
and authorizing the county courts of counties 
through which said road passed to subscribe 
to the capital stock of said railroad company, 
and to issue bonds of such counties in pay- 
ment of such subscription, approved March 9, 
18o9, and an amendatory act thereto, approv- 
ed March 14, 186S. In testimony whereof, 
the said county of Lafayette has executed 
this bond by the presiding justice of the 
county court of said county, under the order 
thereof, sigmng his name hereto, and by the 
clerk of said court, under oraer thereof, at- 
testing the same and afla.xing hereto the seal 
of tlie court; this done at the city of Lexing- 
ton, coxmty of Lafayette, aforesaid, the 9th 
day of June, 1869. Ninian W. Lattvie, Pre- 
siding Justice of the County Court of Lafay- 
ette County. Attest: Wm. Hixon, Clerk of 
the County Court of Lafayette County, Mo." 

2. Said bonds were issued pursuant to an 
order of the county court of Lafayette coun- 
ty, and by authority of an act of the legisla- 
ture of Missouri, entitled "An act to incorpo- 
rate the I.,ouisiana & Missouri River Railroad 
Company," approved March 10, 18o9,2 and by 



2 [From 2 Cent. Law J. 347:] The act of 
ilarch 10, 1859, contains the following provi- 
sions: Section 35: "Said company shall have 
Ijower to mark out, locate and constract a rail- 
road from the city of Louisiana, in the County 
of Pike, by way of Bowling Green, in said 
county, to some suitable ipoint on the North Mis- 
souri Railroad, intersecting said road between 
the southern limits of the town of Wellsburg, 
in Montgomery county, and the northern limits 
of the town of Mexico, in Audrain County; 
thence to the Missouri river to the most eligible 
point on a line the most suitable and advan- 
tageous." Section 29: "It shall be lawful for 
the county court of any county in which any part 
of the route of said railroad may be, to sub- 
scribe to the stock of said company," etc. 



autliority of an amendment thereto, entitled 
"An act to amend an act entitled *An act to in- 
corporate the Louisiana & Missouri River 
Railroad Company' by increasing the amount 
of the capital stock of said company, defining 
more explicitly the power of the board of di- 
rectors, to fix the western terminus of said 
road, authorizing the location and construc- 
tion of a branch road, and conferring upon 
said board the necessary powers to carry in- 
to effect the several objects contemplated by 
this charter, and also by striking out sec- 
tions 11, 18, 27, 30 and 31 of said act," ap- 
proved ilarch 24, ISGS. 

3. The plaintiff [Joseph L. Sherrai'd] is a 
citizen of A^'est Virginia, and he bought the 
bonds and coupons in suit for a valuable con- 
sideration before due, and is an innocent hold- 
er of the same for value without notice or 
knowledge of any irregularity in the subscrip- 
tion or issue of said bonds, except as may ap- 
pear upon their face and such as he was 
bound in law to take notice of, and is now the 
owner and bearer of the same, and that de- 
fendant at different times for several years 
paid the interest on these bonds as they fell 
due. 

4. By the original charter of the company, 
to-wit, the act of March 10, 1859, recited in 
the bonds in suit, the line or route of said 
company is confined to the north side of the 
Missouri river, and by the said original char- 
ter the said company could in no event lo- 
cate its line or route or any part of the same 
in any county south of the Missouri river, 
and the right of counties to subscribe to the 
stock of said company by said original char- 
ter is expressly confined to those counties in 
which a part of the route of said railroad 
might pass or be located. 

5. The defendant coxmty is. and since its 
organization always has been south of tlie 
Missouri river and not wivnin the limits of 
the original charter of said railroad company, 
of March 10, 1859. Sfaite v. Saline Co. Court, 
51 Mo. 350; 'State v. Callaway Co. Court, Id. 
395. 

6. The railroad of said company, although 
surveyed in the defendant county, was nev- 
er constructed therein or south of the Mis- 
souri river, imder the original charter or un- 
der the amendatory act of March 24, 180S, 
recited in the bonds in suit, but of this fact 
the plaintifE had no knowledge when he pur- 
chafNcd the bonds. 

7. The bonds were issued without .the ques- 
tion of their issue ever being submitted to 
the voters of the people of the defendant 
county as required by section 14, of article 
11, of the constitution of the state, which 
went into effect July 4, I860, and no such 
election was held and no attempt to hold such 
an election was made. 

Ewing & Smith, for plaintiff. 
Rathburn & Graves, for defendant. 

Before DILLON, Circuit Judge, and KRE- 
KEL, District Judge. 
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DILLON, Oireuit Judge. The defendant 
county is south of the Slissouri river and not 
within the limits of the original charter of 
the railroad company, and under the consti- 
tution of the state (article 11, §^ 14) s and the 
decisions of the supreme court of the state 
referred to in the statement of the case, we 
are of opinion that the county had no legis- 
lative authority to issue the honds.* 

Judgment for defendant. 



Case ITo. 13,773. 

SH3SBRARD v. PONSONBY. 

JOHNSON V. SAME. 

p. Oranch, 0. O. 131.] i 

Circuit Court, District of Columbia. July 
Term, 1803. 

Execution— Foreign Judgment. 

An execution upon an exemplification from 
Maryland, against a person not resident, nor 
having property within the district of Columbia, 
will be quashed on motion. 

Motion by Mr. Gantt, for defendant, to 
quash these executions, upon the defendant's 
affidavit, that he is not and never was a 
resident of the District of Columbia, but 
now resides and for many years past has 
resided at Bladensburg, in the state of Ma- 
ryland; that he has not and never had any 
propei-ty, real or personal, in the District of 
Columbia. 

The executions had issued upon exemplifi- 
cations of judgments from Maryland, ac- 
cording to the 13th section of the act con- 
cerning the District of Columbia, 27th of 
Februaiy, ISOI (2 Stat 107). 

TBCEi COURT, nem. con., quashed the exe- 
cutions. 



SHEERON (GONWAX v.). See Case No, 3,- 
147. 

SHERRON (DAVIS v.). See Case No. 3,652. 

SHERWIN, Ex parte. See Case No. 9,65S. 

3 [From 2 Cent. Law J. 347:] Section 14 is 
as follows: "The general assembly shall not 
authorize any county, city or town to become a 
stockholder in, or to loan its credit to any com- 
pany, association or corporation, unless two- 
thirds of the qualified voters of such county, city 
or town, at a regular or special election to be 
held therein, shall assent thereto." 

4 pFrom 2 Cent. Law J. 347:] Several pay- 
ments of interest have been made on these bonds 
from funds derived firom taxation, but this can 
make no difference. In Citizens Sav. & L. Ass'n 
V. Topeka 1^20 Wall. (87 U. S.) 655], the su- 
preme court of the United States decides that 
want of power cannot thus be cured. Such 
corporations may, by their acts, become estopped 
from defenses based on irregularities of their 
officers, but want of power is an inherent de- 
fect not subject to estoppel in this manner. 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 



Case Wo. 12,773. 

In re SHERWOOD. 

[9 Ben. 66; i 17 N. B. R. 112.] 

District Court, S. D. New Tork, March 10, 
1877. 

Bakkriiptct — TuADEK — Saloon Keeper — Dis- 
charge. 
A oerson whose only regular business is keep- 
ing a saloon and selling there for cash and on 
credit, at retail, liquors and cigars bought in 
quantities, partly on credit, is a "merchant or 
tradesman, within subdivision 7 of section 
5110 of the Revised Statutes, requiring the 
keeping of proper books of account as a con- 
dition to a discharge in bankruptcy. 

[In the matter of Benson Sherwood, a 
bankrupt.] 

F. Bien, for bankrupt. 
Stewart & Townley and G. W. Palmer, for 
creditors. 

BLATCHFORD, District Judge. The sec- 
ond specification is founded on the seventh 
sub-division of section 5110, which declares, 
that a discharge shall not be granted, if the 
bankrupt, being a merchant or tradesman, 
has not at all times kept proper books of 
account. The bankrupt, from March, 1875, 
to March 1, 1876, carried on what he called 
"a regular saloon business— liquors and ci- 
gars." He says that he had no other busi- 
ness "worth speaking about" during the pe- 
riod he was conducting the saloon business, 
although, perhaps, he built during that time 
two stages in theatres. He conducted his 
saloon business by buying liquors and cigars 
in quantities, and some on credit, and selling 
them at retail for cash and on credit. The 
only book he kept in that business was what 
he calls "a pass book of accounts," which 
book he produces. It does not show his pur- 
chases of liquors and cigars during the pe- 
riod it was kept, nor does it show any re- 
ceipts of money taken in for goods sold for 
cash, or any payments of cash for any pm*- 
pose. It contains nothing but accounts 
against various persons for liquors and ci- 
gars sold on credit, and money lent to such 
persons, and credits of payments thereon. 
All sales were made in the saloon and the 
articles were largely consumed there. 

It was contended, for the bankrupt, that 
he was not a merchant or tradesman, in such 
business, and that it was not necessary for 
him to keep books of account. I cannot as- 
sent to this view. The business was, on the 
evidence, the only regular business of the 
bankrupt at the time. He had been in the 
same business, with a partner, at the same 
place, for four months before March, 1875^ 
He then bought his partner out and contin- 
ued the business with regularity and per- 
manence for fourteen months. His bank- 
ruptcy schedules show that when his petition 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission,]* 
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was filed, in October 1876, he owed six cred- 
itors, for liquors aad cigars purchased during 
such fourteen months, the sum of §1,000. 
Of such six creditors three have proved their 
debts, to the amount of over $500. One of 
these three, with a debt of §35, assents to a 
discharge. One, with a debt of §282.75, is an 
opposing creditor. The third, with a debt of 
§186.06, neither assents nor opposes. 
A discharge is refused. 



Case ]Sro. 1S,774. 

In re SHERWOOD. 

[1 X. B. R. 344 (Quarto, 74); 25 Lejr. Int. 76; 

1 Am. Law T. Rep. Bankr. 47; 6 

Phila. 461.] i 

District Court, E. D. Pennsylvania. IStJS. 

Baxkuuptcy — Register's Charges— How Raised 
— Items — Books and Papers — How Kept. 

1. A question as to charpres of a register in 
bankruptcy may be raised by an exception, or 
may, at the request of a party, be certified by 
the register. The court will not, in all cases, 
refuse to entertain such a question upon a cer- 
tificate by the register of his own motion. 

[Cited in Re McGrath, Case No. 8,808.] 

2. It seems that the register may, besides the 
charges for attendance, &c., specified in the 
forty-seventh section of tlie act of congress 
[of 1867 (14 Stat. 540)], and in general order 
No. 30, make reasonable charges for his addi- 
tional services in the business of the pi-ivate 
sittings preceding the warrant, the business of 
tlie first public meeting of creditors or its ad- 
journed sittings, and the business of another 
public meeting after the application for a dis- 
charge. 

3. At the last of these public meetings before 
the register, or at any adjourned session of it, 
the bankrupt's examination may be finished; 
and if no assets have been discovered, any busi- 
ness perforniable under the twenty-seventh and 
twenty-eighth sections of the act may also 
be transacted. 

4. For all these purposes the notices may be 
included in the notices for the hearing in court 
on the bankrupt's application for a discharge. 
If the business of the meeting before the reg- 
ister is not finished, or the papers are not filed 
in the clerk's office before the day appointed 
for the hearing in court, weekly continuances 
are entered by the clerk, so that the notices may 
remain in force; and tlie time for entering oppo- 
sition is. on the return of the papers, enlarged, 
for ten days from the next stated weekly ses- 
sion. 

5. Services of the register for any of the 
above mentioned purposes in any one of the 
counties for which he has been appointed, 
whetlier he resides in it or not, are not services 
under a special order of the court, within the 
meaning of the forty-seventh section of the act. 

6. For his mere attendance, exclusive of any 
additional services, he is not entitled to more 
tlian three dollars per day, unless he should be 
allowed five dollars for the first day on which 
he may attend under the order of reference 
when he does not himself appoint the time. 

7. Such an allowance of five dollars cannot be 
made if he thus attends on the first day in 
two or more cases, and makes a distinct charge 
for attendance in each. He cannot then receive 

■ 1 [Reprinted from 1 N. B. R. 344 (Quarto, 
74), by permission. 2 Am. Law T. Rep. Bankr. 
47, contains only a partial report.] 



more than three dollars in each, for the same 
day. 

8. The fees and charges of a register, includ- 
ing those for expenses, may fall short of, or may 
exceed the amount of the deposit of fifty dol- 
lars, required by the forty-seventh section of the 
act to be made in order to secure them. But 
it seems that in an unopposed ease, in which 
there is no estate, he cannot be allowed his 
actual travelling and incidental expenses in 
journeys to and from any county, however re- 
mote, within the limits for which he has been 
appointed, to an amount exceeding any reason- 
able proportional part of this deposit. 

9. Nor can the business in bankruptcy of such 
a county be postponed until its accumulation 
may enable him to lighten such charges by 
distributing them among several cases. 

10. The books and papers in a register's office 
should be as open to inspection at the local seat 
of justice, as thos" in the office of the clerk of a 
court. 

The register eertities thai in the course of 
the proceedings the following question arose, 
to wit: 

The bankrupt in this case [Benjamin Sher- 
•n'oodj, living at Honesdale, the county seat 
of AV'ayne county, filed his petition on the 
30th day of July, 1867, and on February 6, 
1808, the register certified to the court his 
conformity to the bankrupt act. Pursuant to 
directions received, the register held a month- 
ly court in bankruptcy, in Honesdale, travel- 
ling thither from Easton, a distance of about 
136 miles via Sci-anton, and about 170 miles via 
New York City, and back again six (6) times 
before the completion of the case; occupying 
from three (3) to six (6) days on each jour- 
ney—travelling in all about sixteen hundi-ed 
(1,600) miles, and consuming in aU twenty- 
one and one half days. The labor performed 
is that of an ordinary unopposed case, and 
the expense of travelling for the register, as 
distributed among all cases at Honesdale, is 
seventeen dollars and forty-five cents (§17.45). 
In making up the fee biU, the register finds 
no difficulty as to two items, to wit: For 
minimum fees in ordinary unopposed cases, 
§50; for ti'avelling expenses, §17.45. As re- 
gards the third item — compensation for the 
number of days employed— the register asks 
what sum he is entitled to charge per day, 
for every day employed in visiting the coun- 
ty seats within his congressional district, un- 
der instructions from the court, and by the 
desire of the bankrupt and his attorney? If 
the clause in section 47 of the bankrupt act 
of March 2, 1867, "for every day's service 
while actually employed under a special or- 
der of the court, a sum not exceeding five 
dollars, to be allowed by the court," compre- 
hends the case, as it seems to the register to 
do, then he prays the district court to allow 
him such sum per diem for twenty-one and 
one half days as may seem just and reason- 
able. The above case is stated in order to 
decide fifteen eases now pending in bank- 
ruptcy at Honesdale. 

The court returned the following answer: 

GADWALADER, District Judge. The cer- 
tificate states no point or matter on which 
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a party desires an opinion. Nor does the 
register certify any case or question as hay- 
ing been stated by paities for iny opinion. 
"Whether such a certificate is directly author- 
ized by the sixth section of the act of con- 
gress, may be doubted. The regular mode 
of raising a question as to the propriety of 
charges of the register is by exceptions on 
the part of the assignee, or, in some eases, 
on the pa.rt of the bankrupt. But -where par- 
ties may have no disposition to talse such 
exceptions, or the register desires to receive 
Instruction as to his official duty, there is 
perhaps no objection to his adopting, as he 
has done here, a coui-se analogous to that 
prescribed by the sixth section. If so, how- 
ever, the question submitted should not be 
decided in his favor unless the parties op- 
posed in interest have been so notified as to 
alTord full opportunity for contestation. As 
the certificate rmder the sixth section of the 
act "may be varied by the judge," I will 
state in answer the following important pre- 
luninary questions: First. Can a register in 
bankruptcy fulfil the requirements of his of- 
ficial -duty by holding stated or occasional 
monthly sessions, in a county of his district 
in which he does not reside, on days of his 
own appointment? Second. Can he fulfil 
those requii'ements without haviug in every 
countj' in which he may act within his dis- 
trict, an office always open, attended by him- 
self or by a resident clerk, where the docket, 
minutes, and papers of every bankruptcy in 
such county are securely and methodically- 
kept, and are there open every day during 
the hours of business, to the inspection of 
those interested? Third. Does any enact- 
ment of congress, or general order of the 
judges of the supreme court, or course of 
practice in this court, authorize any such 
charge by a register as "for minimum fees 
in ordinary imopposed cases, fifty dollars?" 
These three questions are prefatorUy an- 
swered in the negative. 

As to the first and second, the register can- 
not fulfil the duties of his appointment for 
any county in which the business in bank- 
ruptcy must wait upon his convenience, or in 
which he cannot hold sessions whenever the 
busLuess may require them, or cannot con- 
tinue them at convenient short intervals, if 
not from day to day, as long as may be re- 
quired. Nor can he fulfil the requirements of 
his oflacial duty, as to any county in which 
the books and papers are not so open to in- 
spection, at the local seat of justice, as those 
in the office of the clerk of a court should 
be. 

As to the third question, the act of con- 
gress requires, not payment in advance of the 
sum of fifty dollars, but, on the contrary, the 
deposit of it as a security. Against this 
amount are to be charged all the specific 
amounts earned for services under the forty- 
seventh section of the act and the thirtieth 
general order. Some of the registers take so 
strictly limited a view of their rights, as to 



make, I believe, no charge whatever: beyond 
these amounts, for expenditures. Opinions 
of disti'ict judges on this point have, I be- 
lieve, differed, some of them denying, others 
doubting, but others admitting, the right to 
a reasonable allowance for the revision of 
the papers, and the performance of other 
duties, requiring the exertion of intellectual 
effort, and the aid of legal science and ex- 
perience. I am strongly disposed to make 
such an allowance, if I can do so without in- 
fringing legislative prohibition, express or im- 
plied. But such a question cannot be definite- 
ly decided ex parte. The allowance, if made, 
must be measured cautiously. I have as. yet 
had no conception that in any ordinary un- 
opposed case, where travelling expenses have 
not been incurred, the specific charges and 
additional allowance can together exceed fifty 
dollars. AVhere no assets are to be accounted 
for, and the creditors are few, the registers 
have, in some instances, accounted to the as- 
signees for a surplus or balance of the de- 
posit of fifty dollars. Of course this amoimt 
may be exceeded by -the charges, in cases 
in which complicated questions concerning 
proofs or assets arise, or in which the solicitor 
of the bankrupt is extraordinarily inatten- 
tive. I have no present recollection of any 
peculiar complexity of any case in the county 
to which the present certificate refers. 

The foregoing remarks may serve to intro- 
duce the observation, that the services per- 
formed by this register under the fifth and 
other sections of the act of congress have 
not been rendered under any special order of 
the court, within the meaning of the provision 
of the fourty-seventh section of the act. They 
have, on the contrary, been ordinary serv- 
ices, imder its general requirements. I have, 
however, been disposed to admit a single 
qualification of this view in the case of the 
first day's attendance of a petitioning debtor 
before the register, because the register's at- 
tendance on this day is not appointed by 
himself, but is ordered (and, as I would 
have said specially ordered), by the court 
But other disti-ict judges have expressed a 
• contrary opinion, after considering the ques- 
tion more maturely. The point here involv- 
ed is only the difEerence between five and 
three dollars, for attendance on the first day. 
This point will not require decision, because 
the register has, I believe, never attended 
in this county, under such an order, in less 
than two cases, on the first day. As he will 
thus be allovjed six dollars or more for this 
day, that is to say, three dollars in each of 
two or more cases, there can be no sufficient 
reason for the special allowance, though such 
reason might have existed if -there had been 
a single case only. F.or every day's attend- 
ance at the seat of justice of this county, in 
the case of this bankrapt, three dollars will 
therefore be the proper charge, if allowable 
under the conditions prescribed by general 
order 6. This does not include the days con- 
sumed in travelling to and from the county 
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seat. They -will be next considered, Tlie 
travelling expenses of the register, whether 
chai-geable under the flftli section of the act 
or independently of it, appear to have been 
propei-ly apportioned among the several cases, 
and should be allowed. He also, as I under- 
stand, proposes to charge as to every journey, 
for two days consumed, one in going and the 
other in returning, as for days of seiTice 
rendered in the proceedings. This charge, in 
addition to the travelling expenses will, if 
made, be subject to exception. I cannot there- 
fore decide ex parte in favor of it. But my 
present inclination is to allow it, if it does 
not exceed six dollars (that is to say three 
dollars per day), provided the charge of six 
dollars is, like that of the travelling expenses, 
averaged among the cases for which the jour- 
ney was made. As a charge of the full 
amount in every one of the cases, it caimot be 
allowed. In this case, its proportion will, if 
allowed, make a small addition to the item 
of $17.4.->. 

I have already intimated, under the head 
of the third preliminary question, tliat some 
allowance to a register beyond the payment 
of his expenses, and for his daily attendances, 
and of the otlier items specified in the foily- 
-se^-enth section of iiie act, and in tlie thirti- 
eth general order, may possibly be proper, 
even in an unopposed case in which the as- 
signee receives no assets. Eecurrmg to this 
intimation, I will make some e.x:planatoi-y sug- 
gestions. In unopposed eases, it is not the 
course of practice to appoint special commis- 
sioners for the performance of occasional in- 
cidental or collateral functions, not within the 
specified official duty of the register. He, 
nevertheless, performs many such unofficial 
functions, for which the appointment of a spe- 
cial commissioner would be inconvenient and 
expensive. This extra work is of such a kind 
as no person who is not a lawyer could per- 
form. It includes reports, explanatoi-y state- 
ments, answers to questions, &e. For such 
work, a master in chaucei-j'', auditor, or com- 
missioner ordinarily receives compensation, 
beyond his per diem allowances and specific 
charges, iloreover the register, in at least 
three stages of an unopposed case in which 
the petitioner swears and the assignee cer- 
tifies that there are no assets, must study 
the case in its geneml and particular relations. 
The first stage is that which precedes the is- 
suing of the warrant. The second stage is 
that of the first public meeting of creditors, 
and any adjourned sittings of it. In a later 
stage, there must, for several reasons, be at 
least one other public meeting of creditors. 
One reason is that all proofs of debt made be- 
fore the assignee are necessarily more or less" 
provisional, and that .under the act of con- 
gress remissness cannot be imputable to a 
creditor who does not prove his debt at the 
first meeting, if it is proved at a second meet- 
ing. A more important reason, which is two- 
fold, is that, at a private session of the reg- 
ister, the non-existence or hopelessness of 
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available assets caimot be safely determined, 
nor can the irresponsibility of the bankrupt, 
and of the assignee, for the want of assets 
be definitively aseertjiined. For the same rea- 
sons, and others, the examination of such a 
bankrupt cannot, witli any propriety, be 
closed otherwise than at a public meeting. In 
this judicial district, such arrangements under 
these heads are carried into effect, through 
the register, that the general and particular 
notices of the meeting for these purposes real- 
ly cost nothing. Upon the bankmpt's appli- 
cation for a discharge they are included in the 
notices for the final hearing in court. Under 
the useful provision of general order 25, the 
notices for the transaction, at the same pub- 
lic meeting, of any business under sections 
27 and 28 of the act of congress, are likewise 
thus included. The great importance of this 
public meeting before the register, prior to 
the day appointed for the final hearing in 
court, has appeared in the fact that notwith- 
standing an interval of many days between 
them, registei-s who have diligently prosecut- 
ed the business, have, in some cases, been un- 
able to complete it until after the day in 
court. In such cases, through recorded con- 
tinuances in court, from week to week, the 
notices remain in force until the papers have 
been filed by the register in the clerk's office, 
when all inconveniences are obviated by an 
order enlarging the time for objections to the 
discharge for ten days after the next stated 
weekly session. The amounts of labor of the 
register in the primary, and in the ultimate 
stage, are often inversely proportional to each 
other; and in some cases, the last examina- 
tions have developed important disclosures. 2 
In ordinary unopposed cases of this kind, an 
additional charge of at least five dollars in 
every one of the three stages, and, in many 
cases, of ten dollars in one or more of them, 
would be veiy moderate. The question wheth- 
er it is allowable may, as I have said, be raised 
by an exception. There would be a dangerous 
tendency, perhaps, of such charges, if allow- 

2 On the 26th December, 1867, the following 
memoranda were furnished in the form of a 
circular letter, by the court for the assistance 
of the registers: "The papers of everv bank- 
rupt should, in order to entitle him to his dis- 
charge, contam a complete list of his debts and 
inventory of his estate, a satisfactory exposi- 
tion of the cause of his insolvency, an account 
of his losses, with a precise and full statement 
and explanation of every transfer, disposition, 
payment, or appropriation, &c., not made in 
the regular course of his ordinary business for 
full and valuable consideration, or in the neces- 
sary expenses of living of himself and his fam- 
ily, and all other information which may be ma- 
terial as to his business debts or estate.' His ex- 
amination should not be passed without such 
full disclosure, affirmative and negative, as mav 
be required under each of these heads. As to 
his debts and his estate, no repetition of the 
contents of the petition, or of any former addi- 
tions or corrections of it by way of amendment, 
will be required. The last examination, should, 
however, state whether any omissions in these 
respects have occurred. The principal purpose 
of this examination is to obtain disclosure un- 
der the several other heads above mentioned." 
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ed, towards undue expansion.s Justice may, 
nevertheless, require their measured allow- 
ance. 

The most emban-assing consideration which 
the present certificate suggests, appears to he 
that, in future, this register -will not he able, 
as heretofore, to lighten the burden of his 
travelling expenses bydividingit among many 
cases. It would, of course, be impossible to 
sanction the postponement of a non-resident 
register's visits to such a remote county until 
he may, through the accumulation of busi- 
ness, become able so to distribute the charges. 
From the burden of examinations under the 
twenty-sixth section of the act, and of other 
such business, the court might, at his request, 
relieve him by the occasional special appoint- 
ment of a resident local commissioner. But 
in all cases the presence of the register in 
every one of the three stages which have been 
mentioned, seems to be indispensable. In 
many cases he must attend oftener, and in 
some cases much oftener. If he retains the 
-appointment of this county he cannot expect 
full reimbursement of his travelling and inci- 
dental expenses in all cases. In a ease in 
which there is no expectation of assets, I 
think that he should not be paid for more than 
three journeys, though he may malce more 
than three, and that he should not receive 
more money than twelve dollars for any one 
journey, though he may expend more money.^ 
I trust that he may be able, without injus- 
tice to himself, to acquiesce in these restric- 
tions. He is a most useful officer of the 
■court, and highly respected and esteemed. 
The appointment of a register who resides in 
this county would not benefit the inhabitants 
■of it otherwise than by reducing the charges 
and increasing the facility and frequency of 
recourse to the officer. 



Case No. 12,775. 

SHERWOOD V. BURGESS. 

[1 Hayw. & H. 132.] i 

<3ircuit Court, District of Columbia, March 29, 

1843- 

UsuRY — Lease with Right to Purchase. 

A party bought a piece of real estate from a 
mortgagor thus preventing it from being sold 
at auction under the mortgage, paying him cash 
for the same and receiving a deed in fee. After 
the sale the grantee gave the grantor a lease 
of the same at a greater rent than the legal in- 
terest would have amounted to if the purchase 
money was really a loan, but with the privilege 

s Where sordid motives would induce such an 
expansion of the charges, they might no less 
induce an improper multiplication of meetings 
if the charges were not allowable. Such mo- 
tives cannot be imputable to any of the present 
registers. I do not consider precedents under 
English tariffs of charges applicable. 

* So high a charge would probably not be al- 
lowed under this head, in the district of any 
other register. 

1 [Reported by John A. Hayward, Esq., and 
<5eo. C. Hazletoa, Esq.] 



of repurchasing during the term for the same 
price it sold for. Held, that the transaction was 
not usurious. 

In equity. Suit [by Adiel Sherwood against 
Richard Burgess] to quiet title to real es- 
tate. 

Clement Cox, for complainant. 
Henry II. Mo3rfit, for defendant. 

BY THE COURT. The bill states that the 
complainant bought certain real esta.te of 
the defendant. That the said real estate 
was about to be sold to satisfy a deed of 
trust made to secure an amount loaned to 
said defendant. That after purchasing the 
said property the complainant leased it to 
the defendant with the privilege of re-pur- 
chasing the property at any time during the 
continuation of the lease for the same amount 
as the purchase money. That after, the lease 
had expired the defendant claimed that the 
amount paid by the complainant was a loan 
to be returned, and that the rent to be paid 
was only a cloak for usury, as it was in ex- 
cess of the legal rate of interest. This bill 
is brought to clear the cloud in the title to 
the said real estate. 

The testimony of one of the witnesses gives 
a statement of the facts that led to the pur- 
chase. The defendant appealed to the said 
witness to raise the money and thus prevent 
a forced sale under the trust. About the 
time he was so hard pressed the complainant 
came to said witness and wanted to invest 
$2,000 profitably. Knowing thg.t the com- 
plainant did not want to loan the money, as 
he desired to make it more productive than 
legal interest, and determined not to impli- 
cate himself in any usurious loan, the wit- 
ness suggested to the defendant a sale of 
the property with the right of re-purchase 
at the same price within a given time, a 
form of investment of which several in- 
stances had occun-ed in said witness' ob- 
servation and which said witness understood 
was entirely legal, and recommended this to 
the defendant as saving a general sacrifice 
of the property and affording him time to 
effect the most advantageous final sale of 
his property, and to the complainant as giv- 
ing him the present title and possession of- 
a productive property that would yield him 
a large income, and which if not re-purchas- 
ed would be a bargain as a permanent in- 
vestment. The result was a sale of the 
premises and a lease by the complainant to 
the defendant. There was no obligation of 
any kind taken from the defendant for the 
repayment of the said sum of two thousand 
dollars and interest. 

The cause, coming on to be heard on bill, 
answer, general replication and proof, was 
duly heard and determined. THE COURT 
decreed that the defendant be enjoined from 
disturbing or impeaching the title, possession 
or enjoyment of the complainant, his heirs 
or assigns in, of and into the said real estate. 



SHERWOOD (Case No. 12,776) 



[21 Fed. Gas. page 1290J 



Case No. 12,776. 

SHERWOOD V. GENERAL MUT. INS. CO. 

[1 Blatchf. 2.ol; i 5 N. X. Loff. Obs. 406; 18 
Hunt, Mer. Mag. 186.] 

Circuit Court, S. D. New York. Dec. 4, 1847. 

Making Insurance — Pekils of the Sea — Dam- 
ages Paid ix Collision. 

1. A policy of insurance against "'the perils 
of the sea," comprehends the damages paid by 
the insured vessel to another, in consequence of 
a collision between them at sea. 

2. And the underwriters are liable in such 
case, even though the collision is produced 
through negligence and misconduct on the part 
of the insured vessel. 

[Cited in Nelson v. Suffolk Ins. Co., S Cush. 
504.] 

3. The damages sustained by the injured ves- 
sel are the direct and immediate consequence 
of the collision, and no less so in being imposed 
by judgment of law on the insured vessel, than 
if they had accrued to her bodily by the colli- 
sion. 

4. And the policy covers not only the immedi- 
ate damages occasioned by the collision, but the 
costs and expenses incurred in a suit brought to 
recover those damages. 

5. It also covers counsel fees, beyond taxable 
costs, paid by the insured vessel in such suit. 

6. The claim on the policy in such case is for 
indemnity, and the defence in the suit against 
the insured vessel is held to have been for the 
benefit of the insurer. 

After the decision in the case of The Emi- 
ly [Case No. 4,452] the claimant [Ebenezer 
B. Sherwood] brought an action in this 
court against the insurers of the Emily, to 
recover the amount so decreed against that 
vessel, he haying paid it. 

Fi-ancis B. Cutting, for plaintiff. 
Theodore Sedgwick and Alexander Hamil- 
ton, Jr., for defendants. 



BETTS, District Judge. The declaration 
in this case is very special, setting forth all 
the facts upon which the action is grounded, 
or which might probably be brought out on 
the defence. The brig Emily, owned by the 
plaintiff, was underwritten by the defend- 
ants, amongst other risks, against "the 
perils of the sea." Before the tennination 
of the voyage, and at sea off the port of 
New- York, she came in collision with the 
schooner Virginian, by which the latter ves- 
sel was sunk, and, with her cargo, totally 
lost. A suit in rem w^as prosecuted, in the 
district court for this district, by the owners 
of the Virginian against the Emily, to re- 
cover the damages sustained by occasion of 
the collision. The court held, that there was 
negligence and misconduct in the manage- 
ment and navigation of the Emily, and de- 
creed against her .^6,000 for damages sus- 
tained by the Virginian, besides costs of 
suit. This decree was affirmed on appeal to 
the circuit court, and the present action on 
the policy of insurance seeks to recover from 
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the defendants the amount so decreed 
against the Emily, and which the plaintiflT 
avers he has paid and satisfied. 

The defendants demur to the first aud sec- 
ond counts of the declaration, which detail 
these facts, and the issues at law presented 
upon the pleadings are: 1. Whether a poli- 
cy against "the perils of the sea" compre- 
hends the damages paid by the insured ves- 
sel to another in consequence of a collision 
between them at sea; 2. Whether the un- 
derwriters on such policy are liable, when 
the collision is produced through negligence 
and misconduct on the part of the insured 
vessel. 

These points have been argued with great 
fulness and ability, and with a critical ex- 
amination of the principles recognized in 
the American and English coux-ts, and the 
maritime codes of Europe, on the subject. 
We think both questions are embraced with- 
in decisions rendered by the supreme court,, 
and that they are not now open for consid- 
eration by this court on general principles, 
and accordingly we shall restrict the discus- 
sion in this opinion, to a very concise state- 
ment of our views of the effect and bearing 
of the cases decided by the supreme court. 
In the first place, we understand it to be 
explicitly settled in the case of Peters v.. 
Warren Ins. Co., 14 Pet. [39 U. S.] 90, that 
a vessel insured against the perils of the- 
sea is entitled to be remunerated under the 
policy, to the extent of the contributions she 
has been obliged to make for injuries to an- 
other vessel in consequence of a collision at 
sea between the two. That is the general 
doctrine. The court also determined that 
the policy covered not only the immediate 
damages occasioned by the collision, but the 
costs and expenses incurred in enforcing 
the contribution. 

^ That case disposed of another point sup- 
posed on the part of the defendants in this 
case to merit great consideration. It was 
emphatically declared that the proximate 
cause of loss was the collision, and not the 
adjudication of the tribunal attaching thi^- 
loss to the insured vessel, or the lex loci es- 
tablishing her liability. The objection rais- 
ed on the argument before us, that the loss 
was not within the perils insured against, 
because it was imposed upon the Emily im- 
mediately by the decrees of the district and 
circuit courts, condemning her in damages 
and costs, and that her exposure to litiga- 
tion could not, in, the event of such litiga- 
tion, be deemed a peril of the sea, is, there- 
fore, precisely met and answered by that 
case. We accordingly regard the first prop<j- 
sition raised by the demurrers as fully cov- 
ered by the decision of the supreme court, 
and no longer a subject of discussion. 

The point, however, most relied upon by 
the defendants is, that by the commercial 
law of the United States and of the conti- 
nental states of Europe, underwriters on a 
marine policy are not liable for a loss pro- 
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duced by the carelessness, ignorance or mis- 
conduct of tlie assured; and that the later 
English eases which have declared a differ- 
ent rule are in opposition to the hetter set- 
tled principles of the law of that kingdom 
also. It is conceded that the case of Hale 
T. Washington Ins. Co. [Case 3SIo. 5,916] is 
in consonance with the recent decisions in 
England, and applies the case of Peters v. 
Warren Ins. Co. [supra] to a class of facts 
entirely analogous to those stated in the 
declaration in this case and, hy the demur- 
rers, admitted to he true. But it has been 
most strenuously insisted, that the decision 
of the supreme court in no way sanctions 
the principles adopted by Judge Story and 
claimed by the plaintiff in this suit. It is 
true the case before the supreme couii: arose 
out of a collision which happened through 
accident or mutual fault. That circum- 
stance was recognized by the Hamburg tri- 
bunal as the ground for compelling a mutu- 
al contribution by the colliding vessels. But 
the judgment of the supreme court was in 
no respect governed by that circumstance. 
It is placed upon a broader consideration; 
one which may be fairly regarded as em- 
bracing every loss not barratrous. It ad- 
judged the damages sustained by the in- 
jured vessel to be the direct and immediate 
consequence of the collision, and no less so 
in being imposed by judgment of law on 
the insured vessel, than if they had accrued 
to her bodily by the collision. 

The case did not demand the judgment of 
the court upon the particular point here re- 
lied upon by the defence, and no direct opin- 
ion was expressed In respect to the influence 
or effect of proving negligent or blamable 
conduct in those managing the insured ves- 
sel. But it is manifest that the fact, if it 
existed, would in no way have influenced 
the decision; because the coinrt express their 
dissatisfaction, in toto, with the decision of 
the queen's bench in England, in De Vaux 
V. Salvador, 4 Adol. & E. 420, and a promi- 
nent ingredient in that case was one of fault 
on both sides. The distinction would not 
have escaped notice, had the supreme court 
considered the absence or presence of negli- 
gence or fault tending to produce the loss, 
as varying at all the principle adopted and 
adjudged in the case. We accordingly think 
the sph-it of the decision in Peters v. War- 
ren Ins. Co, [supra] well warranted the con- 
clusion dra"\vn from it and applied in Hale 
V. Washington Ins. Co. [supra], and that full 
authorit}'- is furnished by these cases to support 
the present action. 

But, flurthermore, we regard the point as 
in effect determined by the supreme couit, 
by repeated decisions antecedent to the case 
of Peters v. Warren Ins. Co., and that, ac- 
cordingly, that case proceeded upon a prin- 
ciple which had become the settled law of 
the comt. The rule, after the most ample 
examination of American and European au- 
thorities, had been delibeiutely declared and 
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established, that underwriters are liable for 
a loss arising directly out of a peril insured 
against, although the negligence or miscon- 
duct of persons in charge of the property in- 
sured, may have occasioned the loss. Patap- 
sco Ins. Co. V- Coulter, 3 Pet [2S U. S.] 222. 
That was a marine policy. The same doc- 
trine was reiterated in Columbia Ins. Co. v. 
Lawrence, 10 Pet. [35 U. S.] 507, which wa& 
a fire policy on real prope'rtj'. The princi- 
ple is repeated with increased emphasis in 
Waters v. Merchants' Louisville Ins. Co., 11 
Pet. [36 U. S.] 213. 

These principles have now been iucorijo- 
rated into the jurispmdence of many of the 
individual states. Henderson v. Western 
Marhie & Fire Ins. Co., 10 Rob. (La.) 164; 
Copeland v. New England Marine Ins. Co., 
2 Mete. DSIass.] 432; Perrin v. Protection 
Ins. Co., 11 Ohio, 147. In the last two cases 
cited, the courts have retracted or qualified 
the doctrine previously governing their de- 
cisions, in order to conform to the judgment 
of the supreme comrfand render a principle 
of law of such extensive and important in- 
fluence uniform throughout the United 
States, corresponding with the rule now defi- 
nitely established in England. Busk v. Roy- 
al Exch. Assur. Co., 2 Barn. & Aid. 73; 
Walker v. Maitlaud, 5 Barn. & Aid. 171; 
Bishop V. Pentland, 7 Bam. & C. 219; Shore 
V. Bentall, Id. 798, note b; Dixon v. Sadler, 
5 Mees. & W. 405, and s. c (in error) S 
Mees. & W. S95. 

The coxmsel for the defendant contend that 
the principles settled by these strong cases, 
have relation, at least in the United States 
courts, to fire policies, and that policies cov- 
ering sea risks are to be construed and en- 
forced on different considerations. It is suf- 
ficient to observe that the cases in no in- 
stance note that fact as affording a differ- 
ent liability or right, or calling for a differ- 
ent rule of interpretation. On the conti-arj- 
it would seem that the liability of assurers, 
notwithstanding the loss was occasioned by 
the fault or negligence of the assured, was 
first established in cases of sea risks proper, 
and was subsequently applied, because of its 
justness and the plain purpose of the con- 
tract, to fire risks at sea and on land. Cope- 
land .V. New England Marine Ins. Co., 2 
Mete. [Mass.] 432; Busk v. Royal Exch. 
Assur. Co., 2 Barn. & Aid. 73; Columbia Ins. 
Co. V. Lawence, 10 Pet. [35 U. S.] 507; Wa- 
ters V. Merchants' Louis^'ille Ins. Co., 11 Pet 
[36 U. S.] 213. 

In our opinion, it is now incontrovertibly 
established, by the authority of the highest 
court of the land, that the defendants would 
be liable under this policy, on the facts stat- 
ed in the declaration, for the damage directly 
received by the Emily in the collision, although 
produced by the negligence or misconduct of 
her crew. It would be one of that class of 
losses which ship owners would have most rea- 
son to apprehend, and, accordingly, seek first to 
t be guaranteed against. The inattention, care- 
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lessness and faults of mariners, must inva- 
riably enter, more or less, into every damage 
and loss sustained by a ship on her voyage. In 
the present case the blamable absence of the 
lookout for a few moments, a mistaken man- 
ceuvre of the vessel insured, or a wrong order 
given by an officer on deck, produced the colh- 
sion, and was the cause for which the colliding 
ship was charged with the damages inflicted on 
another. But, most assuredly, these facts could 
not affect her right to protection by the under- 
writers against the direct injury received by 
her also, by the act of collision. It would 
be taking away from a policy all its essen- 
tial properties of an indemnity against perils 
of the sea, if such cu-eumstances connected 
with a peril, discharged the assurer from li- 
ability to the assured. The courts, in the 
opinions pronounced, have adverted to this 
consequence of that doctrine and strongly 
repudiated it. The primai-y responsibility of 
tlie underwriters for the direct injuiy to the 
Emily being then unquestionable, the case of 
Peters v. Warren Ins*'. Co. supplies all the 
authority required, for including within tlie 
indemnity, as part and parcel of the loss, the 
damages decreed against the insured vessel, 
-and which she was compelled to bear be- 
cause of such collision. 

A decree must accordingly be entered over- 
ruling the demun-ers. 

After this decision an inquest was taken, 
and the question arose whether the defend- 
ants were liable for counsel fees paid by the 
plaintiff to advocates in the suit against tlie 
Emily, amounting to ¥450, beyond taxable 
costs. The defendants had notice from time 
to time of all the proceedings in that suit. 
After its termination the plaintiff, under the 
advice of counsel, settled the claims against the 
Emily by paying a sum in full satisfaction, 
each party paying his own costs. The sum 
paid T\'as considerably less than principal and 
interest on the decree. There was a clause in 
the policy in this suit as follows: "And in case 
of any loss or misfortune it shall be lawful and 
necessary to and for the assured to sue, labor 
and travel for, in, and about the defence, safe- 
guai-d and recoveiy of the said vessel or any 
part thereof, without prejudice to this insur- 
ance, to the charges whereof the said insur- 
ance company will contribute, according to the 
rate and quantity of the sum herein insured." 

THE COURT held that the case was one 
of indemnity, that the defence against the 
libel was for the benefit of the insurance 
t'ompauy. and that the counsel fees ought to 
be allowed. 

[NOTE. Upon tlie rendering of the judgment 
in favor of the plaintiff upon the demurrer the 
defendants did not interpose any oliier answer 
to the two special counts, but to the common 
counts (3, 4, 5, and 6) they pleaded the general 
issue. The cause was then tried by jury, and 
verdict entered for the plaintiff for $4,i536.34. 
Upon a writ of error, tlie judgment of the cir- 
<!ut court ^vas reversed and the cause remanded, 
with directions to enter a judgment for the de- 



fendants on the demurrer to the first two counts 
and award a venire facias do novo to try the 
general issue pleaded to the other counts. 14 
How. (55 U. S.) 351.J 
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SHERWOOD V. HALL et al. 
rS Sumu. 127.] 1 

Circuit Court, D. ilassacliusetis. Oct. Term, 

1837. 
PiB.VDixG IN Admiralty — Denial ix Axswek — 

EVIDBSCE NeCESSAKY TO OVEKCOME — SniPPIXQ 

— MixoR — Maiutime Tokt — Measure of Dam- 
ages. 

1. Courts of admiralty do not recognise the 
rule in equity, requiring two witnesses, or one 
witness and strong corroborative circumstances, 
in order to overcome the denial in the answer. 

[Cited in note to Hutson v. Jordan. Case No. 
6.959. Cited in The Australia, Id. 6t>7.] 

2. A master shipped a minor, who had run 
away from another vessel, under circumstances 
amounting to notice that the sliipment was un- 
authorized by, and against the will of, the fa- 
ther. Held, that this was a tort of the master, 
for which the ship-owners were responsible in 
damages. 

[Cited in ilondell v. The Martin "White, Case 
No. 9,419 1 ilcGuire v. The Golden Gate, 
Id. 8,815; Cutting v. Seabury, Id. 3..")21; 
The 6. H. Starbuck, Id- 5,378; The Flor- 
ence. Id. 4,880; Simpson v. The Ceres, Id. 
12.881; The A. Hoaton, 43 Fed. 596.] 

[Cited in Gabrielson v. Waydell, 135 N. Y. 7, 
31 N. E. 969.] 

3. The measure of damages was held in this 
case to he the amount of the wages which the 
minor was earning on board the other vessel 
at the time of the abduction, down to the ter- 
mination of the voyage; and .?oO besides, to 
cover extra expenses and losses. 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts.] 

Libel [by William Sherwood against Isjiae 
Hall and Thomas Curtis] in a cause of dam- 
age for abduction of the libellant's son on a 
voyage from Boston to Trieste, and back 
again to Boston. The facts of this ease will 
sufficiently appear in the opinion of the court. 
At the hearing in the district court, the libel 
was, by consent of the parties, dismissed 
[ease unreported] with a view to argue the 
same cause upon the appeal in this court. 

Charles P. Curtis, for libellant. 
Franklin Dexter, for respondents. 

STORY, Circuit Justice. The present is a 
libel for a maritime tort, technically called a 
cause of damage, for the asserted abduction 
of the minor son of the libellant. and employ- 
ing him as a seaman on board of the brig 
Rupee, owned by the respondents, and of 
which one John Freeman, Jr., was then mas- 
ter, on a voyage from Boston to Trieste, and 
Palermo, and back again to Boston. There 
is no dispute that the minor went on the 
voyage; that he was, at the time of the 
sailing of the brig, known to Freeman (the 
master) to be a minor, and to have run away 
from another vessel, then in the port of Bos- 
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ton; and that the circumstances were sucli 
that Freeman must have had iuformation, 
amounting to fuli notice, that the shipment 
of the minor Tvas unauthorized by, and 
against the will of, his father. All this is, as 
I think, fairly inferrible from his own testi- 
mony (he being made a competent witness 
by a release from the respondents), either 
from direct admissions in it, or from clear 
and determinate presumptions, arising from 
it. I think, that the testimony of Oapt. 
Meeker goes farther, and establishes satis- 
factorily, that Freeman was expressly warn- 
ed and admonished, not to take the minor 
on board; and that he would be held respon- 
sible for his conduct, if he did. Under such 
circumstances, it was clearly his duty not 
to take the minor on board; but to discharge 
him. After such notice, he acted at his peril, 
and if he were now before the court, he 
would have no right to complain, if his eon- 
duct was visited by severe, if not by exem- 
plary damages. He had no right, after such 
notice, to rush blindly on his course; and if 
he chose to make no in'quiries, and to give no 
heed to his proper duty, the law might justly 
be taxed with a want of vigor, if it could 
not reach him in the shape of damages. But 
the present libel is brought against the re- 
spondents, as owners; and unless they had 
a direct or positive notice of the facts, there 
is not any strong reason for making them 
responsible, beyond a fair compensation in 
damages, for the -misconduct of their mas- 
ter. The first question, then, that arises 
properly in the case, is, whether they had 
any such direct or positive notice. It has 
been argued, on behalf of the respondents, 
that they had no such notice; that in their 
answer to the libel, put in under oath, and 
responsive to the. libel, they declare, that 
they never had any personal notice of the 
facts; and that, under such circumstances, 
their answer must stand for verity, unless 
overcome by two witnesses, or one witness 
and strong corroborative circumstances. 

The argument proceeds upon the ground, 
that the same rule applies to an answer in 
courts of admiralty, responsive to the libel, 
as evidence, as does apply to an answer, re- 
sponsive to the bill, in courts of equity. But 
no such rule has, to my knowledge, ever 
been recognised in courts of admiralty. The 
libellant in the admiralty has a right to re- 
quire the respondent to answer, under oath, 
to the allegations of the libel; and also to 
put the respondent to answer special inter- 
rogatories, growing out of the allegations of 
the libel, in order to supersede .the necessity 
of making any proof of facts, which are not 
contested or denied by the latter. This prac- 
tice is borrowed from the civil law, where 
the actor, or plaintiff, first puts in his posi- 
tions, answering to our libel; and then re- 
quired the answer thereto by his adversary, 
the "reus," or defendant After the answer 
of the latter was put in, the actor proposed 
special interrogatories to the defendant, re- 
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specting the matters of the positions, which 
inten-ogatories were techuically called, in the- 
civil law, libellus articulatus. See Gilb. 
Forum Rom. 90, 91, 218; Hare, Disc. 223; 
Story, Eq. Plead. § 39. In modern times, in 
the admiraltj', at least in this country, the- 
libel embraces the positions and the interrog- 
atories of the civil law in one instrument, 
and therefore becomes emphatically a libel 
articulate (libellus articulatus), in the double 
sense of a narrative of facts, and a special 
interrogation as to these facts. It is true, 
that, in the civil law, two witnesses were or- 
dinarily required to the material facts, if 
they were not admitted by the defendant, or 
were put in contestation by him. Thus, we 
find it laid down in the Code: "Simili modo- 
sanximus, ut unius testimonium nemo iu&i- 
cum in quacumque causa facile patiatur ad- 
mitti. Et nunc manifeste sancimus. ut unius 
omnino testis responsio non audiatur, etiamsi 
prseclaree curice honore prtefulgeat" Cod. 
lib. 4, tit 20, 1. 9; 2 Browne, Civ. Law, 380» 
note 47; 2 Story, Eq. .Tm*. § 1530. This, it is 
observable, was a general rule of evidence..' 
and wholly independent of the denials in the- 
answers of the defendant And I have not 
been able to find, in the civil law, any proof 
of the existence of the rule adopted by our 
courts of equity in relation to the authority 
of the answer of the defendant, as evidence 
in matters responsive to the allegations of 
the bill. The general rule of evidence in the 
civil law, requiring two witnesses, seems to- 
have stood upon a broader ground. It was 
early repudiated in our courts of common 
law; and has never, to my knowledge, been 
admitted, as a controlling and fixed rule in 
our courts of admiralty, in modern times. In 
the case of The Thomas and Henry v. TJ. S. 
[Case No. 13,919], Mr. Chief Justice Marshall 
held the doctrine, that the answer of the de- 
fendant, though responsive to the libel, was 
not evidence for the defendant, as it is in 
equity. The learned judge of the district 
court of Maine (Judge Ware) has held the 
same doctrine as has my own learned Brother 
(Judge Davis) in this court. Many cases, I 
am fully persuaded, have been decided upon 
the satisfactory testimony of a single wit- 
ness, against the positive denials of the an- 
swer in admiralty proceedings; and upon a 
late occasion, I did not hesitate to overrule 
the doctrine now contended for. It is from 
the importance of the point, as one of general 
interest to the profession, that I have dwelt 
upon it in this place, though nothing material 
to my present judgment turns upon it. I do 
not think, that positive and direct knowledge 
of the facts is, in the present case, satisfac- 
torily brought home to the respondents. But 
I am of opinion, that constructive notice is 
brought home to them by the knowledge of 
their agent, the master of the Rupee. And, 
at all events, I hold, that, upon the well es- 
tablished principles of the maritime law, in 
cases of this sort, the owners are responsible 
for the torts of the master in acts, relative 
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to the service of the ship, and within the 
scope of his employment in the ship. This is 
so well settled, that I need not do more 
tlian to allude to a few passages in the ex- 
cellent treatise of Lord Tenterden on the 
Law of Shipping (Abb. Shipp. pt 2, e. 2, pp. 
98, 99, §§ 9, 11), and to the authorities collect- 
ed in the last American edition of the same 
work in 1829 (page 99). It will be found, 
that,* in cases of collision, and injuries from 
negligence and illegal captures, and other 
torts from the fault of the master, the own- 
ers are, by the maritime law, made respon- 
sible for his acts and omissions of duty. 

It remains only to add, that I think that 
the owners are responsible for the full wages 
which the minor was earning, as mate of the 
packet Hudson, at the time of the abduction, 
to the termination of the voyage on the brig's 
return to Boston, which I estimate, according 
to the evidence, to be at the rate of twenty- 
five dollars per month, deducting one month's ! 
advance wages at the beginning of the voy- I 
age, and other reasonable advances properiy j 
' made to the minor in the course of the voy- \ 
age, for necessaries, &e. To this sum I shall 
add fifty dollars, to cover extra expenses and 
losses, with costs. 
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SHERWOOD V. McINTOSH. 

[1 Ware (109) 104.] i 

District Court, D. Maine. Dec Term, 1826. 

SeAUEN — BRIGHT OF MASTER TO DiSUATE — XnTEM- 

PEKANCE — Desertion — When 
Justified — Wages. 

1. "When a seaman ships for a oarticular serv- 
ice and is found to be not qualified for that duty, 
the master is authorized to put him to a differ- 
ent service, and may make a reasonable deduc- 
tion from his wages. But he is not authorized 
to put him on a different duty without a rea- 
sonable cause. 

[Cited in Allen v. Hallet, Case No. 223.] 

2. Dishonesty or habits of intemperance are 
sufficient causes for degrading a steward and 
putting him before the mast. But a single in- 
stance of intemperance is not. 

3. Cruel and oppressive treatment on the part 
of the master will justify a seaman in deserting 
the vessel before the termination of the voy- 
age. 

t*^i£ed in Bush v. The Alonzo, Case No. 2.- 
223; The Alvena, 22 Fed. 862.] 

4. "When a seaman is compelled to desert by 
the cruelty of the master, he does not forfeit 
his wages, but will be entitled to receive them 
m full to the prosperous termination of the 
voyage. 

^^7o^'1-,'\t^I^S^^ ^- "^'-lyiell, 135 N. Y. 
t*J, oX A. ill. yby^J 

This was a libel for seaman's wages. The 
libel set forth a conti-act on the part of the 
libellant, to sei-ve as steward on board the 
ship Elizabeth, on a voyage from Portland 
to New Orleans and from thence to Europe 
and back to the United States, at the rate 
of wages of eighteen dollars per month. It 
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alleged that he faithfully performed his duty 
as steward until the arrival of the ship at 
New Orleans, where he was degraded by the 
master from the office of steward, and put 
before the mast; that he continued on board 
the vessel and did duty as a seaman until 
the arrival of the vessel at Havre; that then, 
in consequence of the continued ill-treatment 
that he experienced, he was afraid to remain 
longer in the ship, and left her. The several 
instances of assaults and ill-treatment are 
minutely and particularly set forth in the 
libel, and relied upon as a justification for 
abandoning the vessel, and full wages are 
claimed to the termination of the voyage. 

The respondent admits the conti-aet as al- 
leged in the libel, and admits that he de- 
graded the libellant from the office of stew- 
ard and put him before the mast, and justi- 
fies the act by the allegation that on the out- 
ward voyage to New Orleans he was found 
to be unfaithful and an habitual drunkard; 
he denies, in toto, the charges of ill-treat- 
ment and ci-uelty, and alleges a desertion of 
the libellant as a bar to any claim of wages. 

C- S. Daveis, for libeUant. 
Mr. Greenleaf, for respondent 



1 [Reported by Edward H. Daveis, Esq.] 



WARE, District Judge. This case has been 
very elaborately and very ably argued up- 
on the facts and the law, and now stands 
for decision upon the allegations of the par- 
ties and the proofs produced in the ease. 
The respondent admits the contract as set 
forth in the libel, and the libellant admits 
on his part the desertion as it is alleged in 
the answer. It is a familiar and well-known 
principle of the marine law that desertion 
operates a forfeiture of all wages antecedent- 
ly earned. By admitting- the desertion, the 
libellant takes upon himself the necessity of 
withdrawing his ease from the operation of 
the general rule, that is, of justifying the 
desertion. 

For the libellant, it is contended that the 
desertion was justified, first, by his degrada- 
tion from the office of steward, and his being 
required to perform duties which he did not 
conti-act to perform; and secondly, that it 
was justified by the cruel and oppressive 
conduct of the master to him. The simple 
fact that the libellant was degraded and put 
before the mast is not, in itself, a justifica- 
tion of desertion. AVhen a mariner contracts 
for a particular service or duty on board a 
vessel, he engages both for fidelity in the 
performance of that duty, and for that ca- 
pacity and those qualities which will enable 
him to perform the service in a satisfactory 
manner. If the master finds, upon triai, 
that there is on the part of the man either a 
want of fidelity 'or a want of capacity which 
disqualifies him for the service, he will be 
justified in putting him upon a different 
duty. And in such a case the master will 
also be justified, not in refusing altogether 
to pay him wages, but in making from them 
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a reasouable deduction. Atkyns T. Bur- 
rouglis [Case jS^o. 618]; Mitchell v. The Oro- 
zimbo [Id. 9,667]. But when the man has 
contracted for a particular service, the mas- 
ter IS not authorized to change the terms of 
the contract capriciously and ■without a good 
cause, and require of him duties for which he 
did not engage. The master, in this case, 
alleges as a justification of his act, first, the 
want of fidelity and the dishonesty of the 
libellant; and secondly, a constant habit of 
intemperance. These are grave charges, and 
either of them,' if proved, would be a justifi- 
cation. 

The only testimony applying to the first al- 
legation fs that of Proctor,. the first mate. 
He states that a barrel of rum was put on 
board the vessel, for the sailors' use, at Port- 
land, and that on their arrival at New Or- ■ 
leans it was found to be almost entirely 
gone, and that the consumption very greatly 
exceeded the allowance to the men. As it 
was in the custody of the steward, the in- 
ference is that it must have been wasted by 
him. As this fact rests on the testimony of 
the mate alone, and as this witness is prin- 
cipally relied upon to prove the other allega- 
tion, of habitual intemperance, it becomes 
important to determine what degree of credit 
is to be given to his testimony. It is con- 
tended by the counsel for the libellant that 
he is utterly discredited, and that his testi- 
mony must be entirely laid out of the case. 
The whole credit which we give to parol tes- 
timony is founded on two presumptions; 
first, the intelligence and good sense of the 
witness, which will prevent him from being 
deceived himself; and secondly, upon his 
good faith and integrity, which will prevent 
his intentionally deceiving others. If, then, 
it is proved beyond any reasonable doubt, 
that a witness is guilty of prevarication, 
either in deliberately stating what is not 
true, or in wUfuUy suppressing material and 
important facts which are within his knowl- 
edge, one condition upon which we yield our 
belief to human testimony fails. If the wit- 
ness deals falsely with the truth in one case, 
no assurance can be felt that he will not in 
another, and of course no confidence can be 
placed in any part of his testimony, and 
hence the maxim falsus in uno, falsus in 
omnibus. 

It is proved beyond the reach of doubt 
that the libellant received a severe injury 
at New Orleans, a short time before his first 
imprisonment, nor does there appear to be 
much if any more doubt that this was in- 
flicted by the hand of the master, in the cabin. 
If so, the mate, who, according to his own 
statement, was in his state-room, abed but 
not asleep, -must have known the eireumstan- 
■ces, and he was the only witness who could 
have known them. Sherwood, according to 
the account of this witness, came into the 
cabin about half past nine o'clock, on his 
way to the steerage to turn in for the night 
There was a light in the cabin and a window 
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in the door of his state-room, looking into 
the cabin, so that he could see what took 
place. The captain, he says, charged Sher- 
wood with breaking a lock; Sherwood de- 
nied it, and the charge and the denial, as 
the witness states, were several times re- 
peated, when the captain told him if he did 
not go to bed he would flog him. Sherwood 
replied that he might as soon as he would. 
He thought from Sherwood's voice that he 
was intoxicated. He heard, as he says, no 
noise except a little rumbling like the movuig 
of a chair. The rest of the crew were in the 
forecastle, ard the whole space between that 
and the cabm was filled with hay, so that a 
noise m the cabin could not be heard by the 
men. The next morning Sherwood was seen 
by Harmon, a witness introduced by the cap- 
tain, "with his face bloody, his upper lip cut, 
holding his handkerchief, which was covered 
with blood, to his face; his under lip also 
appeared to be cut and swollen, and the 
lower part of his face, from below his eyes 
to his chin, was bruised." Afterwards, ei- 
ther that day or the next, the same witness 
says tbat he saw him "in his berth, with his 
handkerchief to his mouth, and he could but 
just speak so as to be understood." Jordan, 
another witness examined for the captain, saw 
him also, bloody, and with his lips cut and 
swollen. This comes from witnesses whom 
the master himself has called in the defence. 
The witnesses for the libellant give a more 
highly colored picture of that night's disas- 
ter. On the same morning Avhen those marks 
of brutal violence were observed, Sherwood 
asked this witness, the mate, to look into his 
mouth, and see the wound which he had re- 
ceived. He declmed, but what is remarka- 
ble, when his attention was particularly call- 
ed to the subject, he could see no marks or 
bruises on his face. Now unless all the other 
witnesses in the case are guilty of flagrant 
perjuiy, the libellant appears with his lips 
cut and swollen, his face covered with gore 
and bruised from the eyes to the chin, and, 
as one of the libellant!s witnesses says, with 
fresh blood still oozing from the unclosed 
wounds of his mouth, and yet, when the at- 
tention of this witness was called directly 
to the subject, he could see nothing— no 
blood, no wounds, no swelling, no marks of 
violence whatever. How is it possible to re- 
sist the conviction that this is a case in 
which the words of the old proverb are veri- 
fied, that none are so blind as those who will 
not see? But the credit of this witness is not 
left here. A witness for the libellant was 
called, of unimpeachable character, who says 
that after the mate returned from New Or- 
leans, he was employed at work on a vessel 
of which this witness was first officer; that 
having heard the rumor of this afEair, and be- 
ing acquainted with Sherwood's family, hk 
inquired of him about it, and that he told 
him that, upon the night in question, while he 
was abed in his state-room, he heard a noise 
in the cabin as though one man was Strang- 
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ling another; that he got up and opened the 
door, and asked what ■was going on. The 
captain answered as though it was a trifle, 
and the witness then replied, "There must he 
no murder here." The mate now utterlj^ de- 
nies this conversation, and the witness, when 
called again, directly reaffirms it. I cannot 
hesitate which to believe. Taking the whole 
testimony together, bearing on this part of 
the case,— and it is proved by that clearness 
and force of evidence to which the mind 
cannot withhold its assent, that there was 
pei-petrated in the cabin on the night in ques- 
tion, a deed of dark and barbarous cruelty, 
tlie circumstances of which were known to 
fliis witness, and which he has refused to dis- 
cover,— he has shown himself capable of pre- 
varication to such an extent as destroys all 
the confidence which otherwise might be felt 
in his testimony. 

There being no evidence in support of the 
charge of unfaitlifulness but the testimony 
of Proctor, I dismiss it as not sustained by 
proof. The other cause alleged by the master 
for degi-ading the steward, is habitual intem- 
perance. Now the only evidence of a habit 
of intemperance we have, is found in the 
testimony of Proctor. That, for the reasons 
already stated. I lay out of the case. Har- 
mon, the apprentice of the master, says that 
Sherwood was intoxicated the morning of 
sailing from Portland, but that he never saw 
him intoxicated at any other time on the 
passage to Xew Orleans. Jordan, another 
witness, says that he saw him frequently in- 
toxicated on the passage from New Orleans 
to Havre; that he would drink all he could 
get, and often more than his allowance when 
he could get it of the othei* men, but tliat he 
never saw him drunk on the passage to New 
Orleans. The habits of intemperance of 
which Jordan speaks, were after the master 
had degraded him from the office of steward, 
and after the cruelties which were jn-actised 
upon him while the vessel was lying at New 
Orleans. This subsequent misconduct of 
Sherwood, which from the whole evidence 
It seems reasonable to attribute to the liarsh- 
ness and severity with which he was treated 
by the captain, can be no apology for the cap- 
tain's removing him from the place of stew- 
ard, and requiring of him duties which he 
had not engaged to perform. The whole 
proof in support of this allegation of the an- 
swer is resolved into a single instance of in- 
toxication. I am not disposed to look upon 
intemperance as a slight offence. It disquali- 
fies a man, for the time, from discharging the 
obligations of his contract, whatever may 
be his duty on board the vessel. It is an of- 
fence particularly noxious in a steward, who 
is intrusted with the ship's stores; and if a 
haliit of intemperance had been proved I 
should feel no difficulty in holding it a jus- 
tification of the master in degrading him 
from office, or perhaps in discharging from 
the vessel altogether. Black v. The Louisi- 
ana [Case No. 1,461]. But in the admin- 



istration of the mai-itime law, especially in 
controversies which ai'ise between the mas- 
ter and marmer, regard must be bad to the 
ordinary habits of this class of men; habits 
which very naturally gi-ow out of the nature 
of their employment. It is, unfortunately, 
too common for them to indulge in enjoy- 
ments of this kind, and it would be applying 
to them too rigorous a i"ule, to hold that a 
single instance of excess was a disqualffica- 
tion. The Exeter, 2 0. Rob. Adm. 2G4. The 
master has therefore entirely failed in prov- 
ing a justification of the act of degrading 
the libellant, and the requiring of him the 
performance of duties for which he did not 
engage. It is contended that this was, of 
itself, a dissolution of the contract on the 
part of the master, and absolved the libellant 
from all obligation of remaining longer in the 
vessel. But it is unnecessary to inquire what 
were the rights of the parties at this stage 
of the business, because the libellant actually 
continued in the vessel and performed the 
voyage to Havre. 

I pass, then, to the second ground alleged 
by the libellant as a justification of his deser- 
tion, the oppressive and cruel treatment of 
the master. The libellant relies upon tlie 
general and habitual ill-usage from tlie mas- 
ter, as well as on the particular instances of 
cruel and undeserved punishment set forth 
in the libel. The first instance is tliat which 
has already been mentioned. The only per- 
son who witnessed this, as we have seen, was 
the first mate. If it be admitted that all 
the provocation existed that he has stated, 
it cannot be for a moment pretended that it 
can justify such a barbarous outrage as was 
committed by the master. The sec-ond in- 
stance of ill-usage, relied upon in the libel, 
is the imprisonment at New Orleans. The 
next day after the affair in the cabin, Sher- 
wood went on shore to obtain medical aid. 
For this he was noted in the log-book as ab- 
sent four houi-s witliout leave. The two fol- 
lowing days he is noted as absent the whole 
time, without leave, and is recorded in the log 
as a deserter. During this time he had entei- 
ed a complaint against the master for an as- 
sault and battery, the master had been before 
the magistrate, and there had been a hearing 
upon the complaint. It cannot for a moment 
be pretended that this was a desertion, iu 
the sense of the marine law. To constitute a 
desertion, Avithin the meaning of the gen- 
eral maritime law, something more is re- 
quired tlian a single absence without leave. 
There must be an absenting of the seaman 
furtively with the intention of keeping himself 
out of the reach of the master, and of aban- 
doning the vessel altogether. A single ab- 
sence without leave, for a temporary puipose, 
does not, upon the general principles of the 
law, amount to a desertion, working an en- 
tire forfeiture of wages. The statute of the 
United States is indeed, in this particular, 
more rigorous than the general law, and con- 
siders an absence of forty-eight hours, with- 
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out leave, as a aesertion, and apijltes to it 
the forfeiture of all wages due at the time. 
Act July 20, 1790, § 3 [1 Stat. 133]. But it 
does not touch wages subsequently earned. 
But was there, in this case, a desertion with- 
in the meaning of the statute? He had not 
absconded; he did not secrete himself, and 
avoid the master. He was during the whole 
time appealing to the laws of his country for 
a redress of his wrongs, and had summoned 
the master to meet him before a public tri- 
bunal to answer his complaint. No case has 
been cited in which an absence without leave, 
under such circumstances, has been held to 
be a statute desertion, nor can it be supposed 
that the statute intended to inflict a forfeiture 
upon a seaman for appealing for redress of 
injuries, real or supposed, to the justice of his 
country. 

The day after Sherwood was rioted as a de- 
serter, he voluntarily came on board, and ask- 
ed for his clothes. By order of the captain 
he was apprehended as a desei-ter, and sent 
to prison, and was held in prison under this 
commitment for the space of 132 days, from 
the 11th of December to the 24th of April. 
During this time, he repeatedly applied to the 
captain to be liberated, and offered to return 
to duty. But the captain was inexorable; 
and when he was finally discharged, after 
more than four months' imprisonment, it 
seems to be the fact, though the evidence is 
not distinct on this point, that he was dis- 
charged by the local authorities, and not on 
the application of the captain. At the ai'gu- 
ment it was not pretended that he was dis- 
charged by the captain's order. Admitting 
that the imprisonment was originally justifi- 
able, which is not conceded, it becomes wrong- 
ful after tliese repeated applications to be 
discharged, and offers to return to duty. It 
is a well-known and familiar principle of the 
marine law, that if a seaman is guilty of 
a fault and afterwards repents and tendei-s 
amends, he shall be pardoned. Cleirae, p. 51; 
.Tugemens D'Oleron, 12; Whitton v. The Com- 
merce [Case No. 17,004]. But tlie punishment 
was here continued more than four months, 
and that while the ship was advertised for 
sale, as weU as freight, and while it was quite 
uncertain whether the voyage would not be 
broken up at that port. It is said that the 
master refused to libei-ate him from prison, 
because he had reason to fear that if he did, 
Sherwood would desert again. But It surelj' 
cannot be urged as a reason why the master 
should not pardon a- man upon his repentance 
and offer to return to duty, because he feared 
he would commit the same fault a second 
time. If so, the master may always intrench 
himself behind his own suspicions, and a sea- 
man who has once committed a fault can 
never rehabilitate himself and regain his 
place in the vessel. It is equivalent to saying 
that a master is not bound to pardon a re- 
pentant seaman, unless he chooses to do so. 
The law I take not to be so, but that the 
master is bound to take back and restore a 
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repentant seaman who gives reasonable evi- 
dence of the sincerity of his repentance. It is 
urged that the fact that he did desert again, 
soon after his liberation, is a proof that the 
master's apprehensions Avere well founded. 
After the sample he had experienced of tlie 
master's temper, I must say that it is not 
surprising that he was desirous of making 
his escape. But it by no means follows that 
he would have deserted if the captain had 
himself liberated him fi-om confinement, and 
treated him with humanity. He was again 
retaken, and by the captain's order imprison- 
ed a second time, from the 13th of May to the 
9th of June, when he Avas taken on board the 
vessel upon the day of her sailing for Havre. 
Here it is said tliat Sherwood again forfeited 
his wages. He was arrested on a Avarrant, 
issued by a magistrate under the seventh sec- 
tion of the act of July 20, 1790. By the pro- 
visions of that section of the act, the master 
is authorized to charge the expenses of the 
commitment on the seaman, and deduct them 
from his wages. Can he also insist upon the 
entire forfeiture of his wages under the fifth 
section? It was held in the case of Bray v. 
The Atlanta [Case No. 1,819], that the pen- 
alties in these two sections are not cimiula- 
tive; that the master may take his remedy 
under one or the other, but if he elects to 
imprison the seaman, under the seventh sec- 
tion, he Avaives the forfeiture under the fifth. 
On the passage to Havre there was an- 
other instance of ill-usage, particularly relied 
upon by the libellant. \\niile he Avas aloft 
in the night time, furling the sails, he is 
charged Avith using insolent language to the 
mate. The mate did not hear it, but it seems 
the captain did, and he was ordered doAvn, 
Avhen the mate, by the captain's order, 
flogged him with a rope. From twenty to 
thirty blovs's were given and the outcries of 
Sherwood were such as to call upon deck 
not only the crew Avho were below, but also 
the passengers. The next morning his back 
was seen by some of the crew, who testify 
to the marks of the blows. It is undoubted- 
ly the duty of the master to require a re- 
spectful demeanor on the part of the men to 
his subordinate ofiicers, as well as to him- 
self. But the punishment in this case was 
indicative of the harsh and unrelenting tem- 
per of the master, and altogether dispropor- 
tionate to the offence. Other instances of 
unwarrantable severity are stated in the 
libel, but these are the principal. There is 
also an allegation in the libel that the con- 
duct of the master was habitually harsh 
and oppressiA'e. The general deportment of 
Sherwood is differently represented by the 
witnesses. Those examined in behalf of the 
captain say that he appeared by his con- 
duct desirous to proA'oke the captain to strike 
him, Avhile the others say that he appeared 
to be in terror whenever the captain spoke 
to him. The same acts might undoubtedly 
produce different impressions upon different 
minds, and a carriage and demeanor that 
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sprung from terror, miglit liave some of the 
JH)pearance of impertinence. But that a 
man of the libellant's slight form and almost 
puny appearance, of whom light "work was 
only required, hecause he was unable to per- 
form the duties of an able seaman, should, 
after the experience he had of the captain's 
temper and muscular strength, have sought 
oppoilunities to encounter them, is to me 
altogether incredible. Some time aftel: the 
vessel arrived at Havre, bherwood again 
abandoned the vessel, succeeded in eluding 
the pursuit of the captain, and returned 
home in another vessel. He now claims his 
entire wages for the voyage, alleging the 
griefs which he has set forth in the libel as 
amounting to a violent dissolution of the con- 
ti-act on the part of the master. 

That cases may exist which will justify a 
.seaman in abandoning the ship before the 
termination of the voyage, cannot be doubt- 
ed. There are reciprocal duties between the 
master and his men. The seaman engages 
for the faithful performance of the services 
for which he contracted; the master, on his 
part, engages to treat his men with human- 
ity, and this obligation of the master is not 
the less imperative because masters do not 
think it necessary to insert any stipulations 
in the contract, which may look like restric- 
tions on their power. If the master, instead 
of exercising the authority with which the 
law invests him, with moderation and hu- 
manity, and for sustaining a proper discipline 
on board the ship, gives himself up to a 
harsh and cruel temper, and flogs and beats 
a man with unreasonable severity, or if, 
yielding to a personal pique or prejudice, he 
harasses a man by capricious tyranny, and 
punishes him without cause, or punishes 
him for slight and venial faults with unrea- 
sonable and wanton cruelty, even if a sea- 
man cannot show that his life would be en- 
dangered by remaining In the vessel, he Is 
not bound to submit himself as an object of 
sport to the ungoverned passions of the mas- 
ter. He may abandon the vessel without 
subjecting himself to a forfeiture of his 
wages. The libellant has stated in his libel 
that he was in fear, and dared not trust 
himself in the captain's power. From the 
evidence in the case of the outbreakings of a 
violent and unchasteued temper on the part 
of the captain, as well as for the cold and 
unrelenting severity manifested by the long 
impi'isonment at New Orleans, I can readily 
believe the allegations to be true, and I 
think he was justified in seeking his own 
safety by abandoning the ship. My opinion 
is also that he is entitled to his wages, not 
only to the time when he left the vessel, but 
to the termination of the voyage. If the 
master dismisses a man before the end of 
the voyage for which he has contracted, 
without a Justifiable cause, he may follow 
the vessel and recover the same wages he 
would have been entitled to if he had re- 
mained in the vessel until the voyage was 



ended. Jugemens D'Oleron, ai"t. 13; Laws 
of Wisbuy, art. 25. The reason Is to the full 
as strong for allowing full wages, when the 
cruelty of the master has compelled him to 
leave the vessel from a regard to his per- 
sonal safety. And so it has been decided 
both in this country and in England. Lim- 
land V. Stephens, 3 Esp. 269; Relf v. The 
Maria [Case No. 11,692]; Wai-d v, Ames, 9 
Johns. 138. 

I decree full wages at the stipulated price 
of eighteen dollars a month, to the termina- 
tion of the voyage, deducting the payments 
whielx had been made in advance and dur- 
ing the voyage. 
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SHERWOOD V. SHERMAN. 1 

[3 App. Comr. Pat. 312.] 

Circuit Court, District of Columbia. May 2, 
1860. 

Patents — Fixing Date of Invention. 

[1. The fixing of tlie date of an invention by 
reference to another circumstance, the date of 
which latter is sworn to by another witness, 
is sufficiently definite for the purpose of a claim 
of priority.] 

[2. Priority of invention of an improvement 
in skeleton hoop-skirts awarded to Sherwood on 
the evidence in the case.] 

Appeal [by Samuel S. Sherwood] from the 
decision of the commissioner of patents, upon 
an interference declared [awarding priority 
of invention to Sylvester I. Sherman for an 
improvement in skeleton hoop-skirts]. 

MERRICK, Circuit Judge. The interfer- 
ence in this case arises out of the respective 
claims of the parties for an improvement in 
skeleton hoop-skirts for ladies' dresses, and 
i consists in so arranging the vertical cords 
j which connect tlie several hoops composing 
the skirt that while they tie and secure the 
I hoops at stated distances from one another, 
they shall at the same time be passed through 
the textile covering of the hoops so as to be 
kept firm in their places and not slip late.ally 
along the hoop. In other words, the claim is 
in each case for passing the vertical cord 
through the covering of the hoop at the same 
time that it is tied or fastened in any familiar 
manner by looiiing or otherwise around the 

1 [Not previously reported.] 
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hoop, thereby keeping the horizontal hoops : 
and their vertical supports all and each in | 
their original relative positions towards one 
another. 

The mode of making the loop or knot inde- 
pendent of the combination of the vertical 
with the lateral fastening is not, nor can be, 
an element in the claim. The loop and the 
knot being both well known and applied in 
thousands of every day analogous uses, are 
manifestly equivalents for each other, and 
the selection of the one rather than the other 
has no bearing upon the applications of the 
parties. The whole case rests upon the testi- 
mony of the witnesses as to the priority of 
invention. The appellee proved by a single 
witness (Chas. Williams) that he exhibited to 
him the invention in question at the time he 
was doing some work for Mr. Busher, and 
by producing his book, he establishes .the 
date of his entry of Busher's order as Jan- 
uary 20th, 1858, and remembers the work 
was finished by the 1st of February follow- 
ing. No other witness on the part of the ap- 
pellee is called to show that he ever saw such 
an article in his possession during the year 
1858. 

On the part of the appellant three wit- 
nesses prove that the invention was constant- 
ly used and claimed by him for about two 
years previous to the taking of their testi- 
mony, and one of these witnesses, Robert 
Sands, fixes the period of its first production, 
not indeed by an absolute recollection of the 
date, but by reference to another fact, to 
wit, the first sale of a certain other kind of 
skirts known and described by the witness as 
the "patent expansion skirt" or the "expan- 
sion skirt," and this other fact, the first pro- 
duction of the expansion skirt is fixed by an- 
other witness, Thomas Oakly the salesman of 
Sherwood, at the middle of December, 1857. 
Now, the witnesses are equally positive on 
both sides, and for aught that appears equal- 
ly credible. The one knows of Sherman's in- 
vention because it was exhibited to him 
while he was doing a certain piece of work, 
which piece of work he fixes by his book. 
The other knows of Sherwood's invention be- 
cause it fell under his observation before a 
certain other thing was done. About this he 
is unequivocal in his answers to the 8th and 
12th questions, and the confirmatory witness, 
Oakly, is equally positive that the- act refer- 
red to was done in the middle of December, 
1S5T. 

Now, according to the known operations of 
the intellect, time cannot any more than a 
straight line be measured by the senses by 
regarding its continuity, and is best fixed in 
the memory by the relation or succession of 
events. These and their order are the proper 
material for the memory to act upon, and 
therefore when a person can affirm that he 
can and does recall the succession of one 
event to another, which other is susceptible 
of independent ascertainment, the certainty 
of the latter is fully reflected upon the for- 



mer. In the report of the office and in the 
argument of the appellee's counsel, it is how- 
ever insisted that the testimony of Oakly 
does not confirm itself with the testimony of 
Sands, because the term "patent expansion 
skirt" or "expansion skirt" used by them 
does not point to any particular kind of 
skirt, and that, peradventure, in using that 
term the two witnesses may have been 
speaking of different things. But when it is 
considered that they were both employed in 
the same store and spoke of the business of 
that one house, and when regard is had to 
the particular shape of the questions and an- 
swers of both witnesses in which the term 
occurs, it will be evident that they both used 
the term to designate a certain article well 
known under that name, in the immediate 
transactions of their own business. This 
view of the matter fixes the invention of 
Sherwood as early as the middle of Decem- 
ber, 1857, and so antedates Sherman by at 
least one month. The argument that if the 
date be carried back so far it must go back 
to the spring of 1857, because Sands cpnnects 
it with the spring trade, and if before the 
spring of 1858 it must have been in tlie 
spring of 1857, possesses no force, for two 
reasons: 1st, Sands himself says the spring 
trade might be said to open by the 1st of 
January; and in the next place he did not 
enter the service of Douglass and Sherwood 
until towards the end of the spring trade 
proper of 1857, viz.: in the middle or last of 
March of that year, and he would have re- 
membered and said it was about the time he 
entered their seiTice if it had been so, and 
would not have limited himself to "about 
two years," as the earliest date of his knowl- 
edge, as he certainly does throughout his tes- 
timony. 

But, again, it would serve the appellee 
nothing towards establishing his claim to 
show that the article was invented and used 
by Sherwood three years ago. It might, in- 
deed, defeat Sherwood, if the fact were so, 
as amounting to an abandonment on his part. 
But if it were so, and the appellee really be- 
lieved that since the spring of 1857 Sherwood 
and Douglass were selling the invention in 
open market, he would hardly be at the ex- 
pense and trouble, not to speak of the moral 
turpitude, of claiming under oath as his own 
invention what the world was notoriously 
possessed of for nearly a year before his dis- 
covery. 

Upon the whole, I am of opinion that the 
first reason of appeal is well taken and that 
there is error in the decision of the office 
awarding priority of invention to Sylvester 
I. Sherman. The said decision is for the 
foregoing reasons reversed and priority of in- 
vention is hereby adjudged in favor of Sam- 
uel S. Sherwood, and a patent will accord- 
ingly be issued to him; the rights of any oth- 
ers not parties to this record not being preju- 
diced by this decision; aU which premises 
and judgment are hereby certified to the 
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Hon. Philip P. Thomas for his further pro- 
ceedings according to law and in conformity 
herewith. 



Case ISTo. 12,781. 

SHERWOOD V. SUTTON. 

[5 Mason, 1.] i 

Circuit Court, I>. Xew Hampshire. Oct. Term, 
1827. 

Sale — Fkaudulest Misrepresentatiosts — Meas- 
ure OF Damages— Shipping. 

Case for a deceit in selling a vessel as a Brit- 
ish vessel, she being in fact not British, or en- 
titled to a British national character. It was 
held, that the plaintiff was entitled to damages 
to the extent of the difference of value of the 
vessel as sold, and her value, if her real char- 
acter had been known, and also to damages to 
the amount of such repairs made on her, on the 
faith of the representation of her British char- 
acter, as had not been remunerated by her 
earnings or in any other way. 
[Cited in McAroy v. Wright, 25 Ind. 30; 
Jlorse V. Hutchins, 102 Mass. 440. Cited 
in brief in Moses v. Taylor, 6 Mackey. 261. 
Cited in Munson v. Hallowell, 26 Tex. 475: 
Whitney v. Allaire, 1 N. Y. 312.] 

Case for fiuud and deceit in the sale of a 
vessel. There were five counts in the dec- 
laration. The fifth, which was mainly re- 
lied on at the trial, was in substance as fol- 
lows: That the defendant [Richard Sutton], 
on the 13th of October, 1816, at St. Barts in 
the AVest Indies, having procured a certain 
foreign vessel or brig, not Britisli built, &c. 
nor having a British register, &c., and hav- 
ing fraudulently procured a certain colour- 
able paper pm-porting to be a British register 
of said brig, therein called the Anna, and in 
said register representing and setting forth 
one William Hillyer as a British subject to 
be the sole owner of said brig, and having 
fraudulently obtained and caused to be exe- 
cuted a certain paper purporting to be a pow- 
er or instniment of attorney from the said 
William Hillyer to the defendant to sell &c- 
the said brig as the property of him the 
said William Hillyer, with the fi-audulent 
contrivance to sell the said brig as such 
British vessel, &c., and having navigated her 
to Portland, with intent to defraud the plain- 
tiff [Richard Sherwood] in the premises, at 
Portland, to wit. at Portsmouth, in the dis- 
trict of New Hampshire, being in possession 
of said vessel, the defendant, pretending to 
act by virtue of the said supposed power of 
attorney and to represent the said William 
Hillyer, on the 1st of March, 1817, in a cer- 
tain conversation &e. concerning the sale of 
the said brig to the plaintiff, and in further- 
ance of his corrupt intent, then and there 
fraudulently represented to the plaintiff that 
the said brig was a true and proper British 
vessel, duly registered, &c., and entitled to 
the privileges thereof, and pretending to be 
the attorney of the said William Hillyer of- 
fered to sell to the plaintiff the same, as such 

1 [Reported by WilUam P. Mason, Esq.] 



British vessel, and then and there represented 
to the plaintiff that she was such, in order 
to induce the plaintiff to become purchaser 
thereof; that the plaintiff, confiding in the 
representations so made, &c., did purchase 
the same for the sum of 1,500 dollars; and 
paid the said sum therefor, and received a 
conveyance of the said brig from tlie defend- 
ant, executed by him as sucli attorney of Wil- 
liam Hillyer, The count then proceeded to 
negative that she was a British vessel, built 
or owned &c. and averred, that she was in 
fact a Spanish vessel, owned by the defend- 
ant, or by the defendant jointly with one 
Marwick, and that they were then and there- 
both citizens of the United States; that the 
plaintiff was then and there a British sub- 
ject; that the defendant well knew all the 
facts, and by reason of the fraud aforesaid, 
the plaintiff lost the benefit of such purchase 
of a British vessel in British trade and navi- 
gation, and all the freight accruing therein; 
and that the said vessel hath been wholly 
lost to him, and a cargo of lumbeij. &c., of the 
value of 10,000 dollars, and also large sums 
of money expended by him in repairs after 
the purchase thereof. The other counts 
averred among other things a condemnation 
of the vessel upon a seizure under the British 
laws for her not being a genuine British ves- 
sel, entitled to ti-ade and navigate as such. 
There were other special averments as to 
her original character as a Spanish vessel. 
But as nothing particularly turned upon 
these counts they are omitted. The defend- 
ant pleaded (1) the general issue, not guilty; 
(2) the statute of limitations of New Hamp- 
shire, that the cause of action did not accrue 
within six years. Upon both pleas issue was 
joined. At the trial the following facts and 
circumstances were given in evidence. 

In March, 1817, at Portland in Maine, a" ne- 
gotiation took place between the defendant 
and the plaintiff respecting the purchase of 
the brig in question, which was then called 
the Anna, and so appeared to be on the ship's 
papers. The defendant then represented to 
the plaintiff, that she was a British vessel, 
entitled to a British register, and belonging 
to one William Hillyer, a British subject, 
and that the defendant was authorized by 
him to sell her as such. He produced a let- 
ter of attorney from Hillyer, authorizing him 
to employ the vessel at his discretion, and 
also to seU her; and he also produced a cer- 
tificate that the brig had entered and cleared 
at New York as a British vessel, and had 
conformed to the rules of the British consu- 
late there. He further represented the brig 
to be 'the British brig Anna, which had been 
condemned as a prize of war in the British 
vice-admiralty court at Halifax and had sub- 
sequently been sold, and had lawfully re- 
ceived a British register, and was duly enti- 
tled to such register, as such prize vessel. 
The plaintiff also introduced evidence to 
prove that the brig was not in fact the Brit- 
ish brig Anna, or any other British vessel; 
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but-Tvas a Spanish vessel, Bamea tlie St. An- 
tonio, and had been bought by the defendant, 
knowing her to be a Spanish vessel, and that 
at the time of the sale to the plaintife, she 
really belonged to the defendant (who is an 
American citizen), and that Hillyer was a 
nominal, and not the real owner; that the 
defendant had procured for her a false reg- 
ister as the British brig Anna; that as a 
Spanish vessel at the time of the sale to the 
plaintiff, she was not worth more than 500 
dollars; that the plaintiff upon the represen- 
tations made by the defendant purchased 
her upon the faith of the truth of that rep- 
resentation for 1,500 dollars, and paid the 
price accordingly to the defendant, who exe- 
cuted a bill of sale of her to the plaintiff, 
as attorney of Hillyer; that the plaintiff was 
a British subject, and bought the vessel for 
the purpose of cariTing on British trade and 
navigation. After the purchase, the plain- 
tiff repaired the brig at Portland at a large 
expense, about 1,900 dollars, she being found 
upon examination very much out of repair 
and in a bad and defective state. After 
those repairs were made, the brig, if really 
British, would have been worth in the West 
Indies 5,000 or 6,000 dollars; but as a Span- 
ish vessel not more than 500 dollars. The 
brig, after being repaired, was employed by 
the plaintiff about two years in trade be- 
tween the West Indies and the United States 
as a British vessel, and was subsequently 
seized and condemned by the British author- 
ities in the West Indies; but the sentence of 
condemnation did not state the particular 
cause of condemnation. There was also evi- 
dence to prove, that the plaintiff did not 
know, that the vessel was not British until 
within six years next before the commence- 
ment of the suit, which was left to the jury; 
and also to prove, that the defendant was the 
true and real owner of the vessel, and Hillyer 
only nominal owner, and that the name of 
Hillyer was kept in the ship's papers to pre- 
serve an ostensible British ownership, and 
entitle the brig to ti-ade as a British vessel; 
and that the defendant wilfully and fraudu- 
lently made the representations at the time 
of the sale, with a view to induce the plain- 
tiff to make the purchase; and that if he 
had known or suspected her to be Spanish, 
he would not have purchased her, his sole 
object being to employ her in British West 
India trade. There was- also evidence in the 
case, that on the first voyage, which the brig 
made from Portland to Jamaica after being 
repaired, the plaintiff felt uneasy on account 
of the papers of the brig; that he procured 
a new register and other papers at Jamaica 
for her, as a British vessel, and then said, 
"he felt safe." But the particular cause of 
the plaintiff's uneasiness did not appear in 
proof; but circumstances only conducing to 
prove, that it arose from diflaculties made 
at the custom-house at Jamaica on account 
of the repairs of the vessel at Portland. 
Long before the sale to the plaintiff, viz. in 
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October 1S16, the defendaiit had employed a 
carpenter at Portland to grave and caulk the 
brig. He commenced caulking and cutting 
her, and worked six days upon her, and, as 
far as she was opened, she was found to be 
in so bad and defective a state, that she was 
deemed by him not worth repairing. Shc*^ 
was then removed to a cove, and was farther 
opened, and was in a situation to be exam- 
ined by any person. The statute of 26 Geo. 
HI. c. 60, was cited fi-om Abb. Shipp., to 
show tbat the repairs of 1,900 dollars on her, 
under such circumstances, were sufficient to 
deprive the vessel of her British character. 

Mr. Saltonstall, for defendant, contended, 
that the four first counts were not proved, 
for there was no proof of any condemnation 
or seizure for the cause asserted in these 
counts. Then as to the fifth count it is not 
proved. The material averments in it are, 
that the vessel was Spanish, and that the 
defendant, and not Hillyer, was owner of her. 
These facts are not established by any compe- 
tent evidence. The proof, so far as it goes, 
is, that Hillyer was owner, and so was rep- 
resented by the defendant. The bill of sale 
was made to tlie plaintiff by the defendant 
as attorney of Hillyer, Again: The plain- 
tiff has sustained no damage. The vessel 
has been condemned, it is true, but non con- 
stat for what cause. It may have been for 
a totally different cause, and illegal proceed- 
ing on the part of the plaintiff. She was suc- 
cessfully employed by him for two years 
after the purchase in trade as a British ves- 
sel. Besides, the repairs of the vessel at 
Portland after the sale were so great, that 
they would per se depiive her of her British 
character by the British registi*y act (26 Geo. 
in. c. 60, § 2). Abb. Shipp, 39. So, that in 
fact she has lost her British character by 
his own illegal act and trade. The plaintiff 
must, from the circumstances, have known 
the real character and histoiy of the vessel 
as well as the defendant at the time of the 
sale. It is not reasonable to presume his 
ignorance of it. Then, as to the statute of 
limitations, there is no proof of any conceal- 
ment, much less of a fraudulent concealment 
by the defendant. And we deny that any 
such concealment, if fraudulent, is a good 
answer to the plea. Troup v. Smith's Ex'rs, 
20 Johns. 33; 3 Barn. & Aid. 288. 

•Mason & Gutts, for plaintiff, contended 6 
contra. Here was a fraudulent misrepresen- 
tation. The vessel was represented to be 
British; she was not so, and the defendant 
knew the fact. We rely mainly on the fifth 
count. Tile gist of our action is the false 
affirmation, that the vessel was British, and 
not the particular ownership. But the de- 
fendant was the real ownei". All the acts of 
the parties, and the circumstances of the ease 
prove it. Hillyer was merely a nominal own- 
er; and so stated in the papers because it was 
necessary, that a British subject should ap- 
pear as the owner. The defendant Is an 
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AmiJiican citizen. The plaintiff eould not at 
the time of the purchase have known tliat the 
vessel was Spanish, As such she eould not 
have been worth 1,500 dollars at that time. 
-So is the proof. He bought her as a British 
vessel for British trade. As to the repairs 
forfeiting the British character of a real Brit- 
ish vessel, that is nothing to us. It is no 
part of our case. This is not a real British 
vessel. The fraud upon us was complete at 
the time of the sale, and the subsequent re- 
pairs furnish no excuse from damages for 
tlie fraud. As to the statute of limitations, 
there is no pretence of any discovery of the 
fraud by the plaintiff until within six years. 
He had no means of discovering it; as soon 
as he did, he brought his action. The de- 
fendant has not proved, that he ever made it 
known to any person, who could liave told 
us, or given any public infoiiuation. 

STOKY, Circuit Justice (charging jury). 
Upon the issue joined between the parties 
upon the statute of limitations, the real ques- 
tion is, whether the fraud of the plaintiff 
alleged in the declaration was concealed by 
the defendant, so that it never came to the 
knowledge of the plaintiff until within six 
years before the commencement of this suit. 
There is no pretence, that either Hillyer, or 
the defendant himself, ever communicated 
the facts to the plaintiff, or to any other per- 
sons, so that they could be publiekly known 
or communicated to the plaintiff at an earlier 
period. Under such circumstances the jury 
must draw their own conclusions from the 
natural presumptions arising from the facts 
in evidence and the situation of the parties, 
and find their verdict accordingly. It is not 
controverted, that this vessel was in fact the 
Spanish brig Antonio; and was not a British 
vessel. The defendant has not attempted to 
maintain, that she was the British brig An- 
na, or bona fide entitled to use the British 
register belonging to that vessel. If then the 
jui-y are satisfied, that the register used for 
the brig Antonio, though genuine, belonged 
to the British brig Anna, and that the de- 
fendant at the time of the sale to the plain- 
tiff knew the fraud, and was a party to it, 
and also knew, that the brig Antonio was a 
Spanish vessel, it seems to me, that the aver- 
ments in the declaration, negativing the Brit- 
ish, and averring the Spanish character of 
the brig, are completely made out. But it is 
said, that the repairs made at Portland were 
such, that if the brig had possessed a gen- 
uine British character, she would, by the 
British registry acts have forfeited her na- 
tional character; and if she afterwards sail- 
ed under her register, she w^as liable to sei- 
zure and condemnation therefor. And I am 
called upon to state, that if the repairs so 
made exceeded fifteen shillings a ton, these 
repairs did in fact destroy her national char- 
acter. I cannot give such an instruction to 
the jury, for Several reasons. In the first 
place, there are not sufficient facts estab- 



lished in the case to enable the court to say, 
that such would be the necessaiy effect of 
the repairs in the present case under the 
British registry acts. If this had been a real 
British vessel, and the repairs were no more 
than were necessary to enable her to return 
to a British port, and prosecute her voyage 
thither; and if the necessity for such repairs 
had arisen since her last departure from a 
British port, it is by no means clear to my 
mind, that the ease would not be fairly with- 
in the reach of the exceptions of the British 
registry acts, as they have been read at the 
bar from Mr. Abbott's treatise on the Law of 
Shipping. As far as my recollection goes, 
the British courts have been disposed to put 
an indulgent construction upon those acts in 
eases, where there has been a clear neces- 
sitj' for the repairs to prosecute the voyage. 
N.OW the evidence does not show in partic- 
ular when, or how, or under what cireum- 
stau<'es, or at what time the necessity for 
these repairs arose. The plaintiff was not 
privy to her former history, and cannot be 
presumed to be acquainted with facts occur- 
ring previous to his purchase. Nor has it 
been established in proof, that if the brig 
had been bona fide British, she would in fact 
have lost her national character by these re- 
pairs. There is no evidence, that she has 
been seized or decreed to be forfeited on this 
account. It is admitted, that upon her re- 
tui'n to Jamaica after tliese repairs, she was 
allowed upon the change of ownership to 
receive a new register at that port, as a Brit- 
ish vessel; and though there seems to have 
been some hesitation or difficulty about the 
matter, the final decision affords some pre- 
sumption, that the repaii-s (great as they 
were) were not deemed ipsa facto to destroy 
her British privileges and character. But 
this point is the less material, because, how- 
ever the case might be as to a real British 
vessel, if this brig had not that character, 
the repairs could not bar the plaintiff's right 
of recovery. She is not proved to have been 
seized or condemned on account of these re- 
pairs; and the injury done to the plaintiff 
by the fraudulent misrepresentation of the --, 
defendant gave him a complete title to an ^ 
action for damages. 

The right of action then being complete by 
the fraudulent misrepresentation (if suffi- 
ciently proved), independently of any subse- 
quent events; the next question is, what 
damages the plaintiff is entitled to recover. 
My opinion is, that he ought to recover to 
the extent of the actual injuiy sustained by 
him. The true rule of damages in cases of 
this nature is, to allow the difference be- 
tween the value of the vessel, if her real 
character had been known, and the price, at 
which she was bought under the faith of 
her being a vessel entitled bona fide to the 
privileges and benefits of such a British 
character. To this extent at least he has 
sustained a loss. Now it is in proof, that as 
a Spanish vessel, at the time of ihe pur- 
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chase, she was Bot worth more than 500 dol- 
lars, that is, than the -value of her materials, 
if she were hroken up. As a British vessel 
she was worth 1,500 dollars; and on the 
faith of the representation made of her pos- 
sessing such character, the plaintiff gave 
that sum for her. The difEerence between 
these sums is a loss actually sustained by 
the plaintiff, for he had paid 1,000 dollars 
more for the vessel than she was worth, and 
that upon a false representation of the de- 
fendant. But it farther appears, that npon 
the faith of this representation the plaintiff 
went on and expended about 1,900 dollars in 
repairs; and I am of opinion, that of this 
sum the jury are at liberty to allow the 
plaintiff such portion as they deem reason- 
able to remunerate any loss, for which the 
plaintiff has not received any indemnity or 
compensation by the subsequent earnings of 
the ship or otherwise. For the loss was a 
direct consequence of the fraudulent represen- 
tation. 

It has been argued, that the plaintiff ought 
not to rteover any more than nominal dam- 
ages, because the condemnation may have 
been caused by the amount of the repairs. 
But I am of a different opinion. In the first 
place, as has been already observed, there is 
no sufficient proof of the real cause of the 
condemnation. In the next place, if the aver- 
ments in the declaration are proved, the 
plaintiff has manifestly sustained more than 
■ a nominal damage. He has at least paid 1,- 
500 dollars for what was worth no more 
than .^00 dollars; and this by the fraud of 
the defendant. What answer to him could 
it be to say, I have cheated you out of 1,- 
000 dollars, and because you have lo.st the 
vessel by another cause, I am entitled to re- 
tain the money? There appears to me to be 
sufficient evidence (if believed) to show, that 
the plaintiff has sustained more than nom- 
inal damages; and the jury are bound to 
allow him such as in their judgment he has 
sustained in consequence of the fraud. 

Verdict for the plaintiff, §4,364.50. 

NOTE. A bill of exceptions was filed, and 
-^5 a motion made in arrest of judgment, which 
^ was argued at May term, 1828, and decided at 
October term, 1828. o[Case No. 12,782.] 
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SHERWOOD V. SUTTON. 

[5 Mason, 143.] i 

Circuit Court, D. New Hampshire. Oct. Term, 
1828. 

Sale— Fraoudlent Misrepresestatioss— Stat- 
ute OF Limitations— CoscEALM EXT— 
pRACTiCE iM Equity. 
1. In New Hampshire, in an action on the 
case, for a deceitful representation in a sale, 
the statute of limitations was pleaded in bar. 
The plaintiff replied, that there was a fraudu- 
lent concealment of the deceit, until within sis 
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years. It was Mil, that the replication was a 
good answer to the plea. 
[Cited in Veazie v. Williams, Case No. 16,- 
907; Carr v. Hilton, Id. 2,436; U. S. v. Mail- 
lard. Id. 15,709; Bailey v. Glover, 21 Wall. 
(88 U. S.) 348; Andrews v. Dole. Case No. 
373; Tyler v. Angevine, Id. 14,306.] 
[Cited in Bowman v. Sanborn. 18 N. H. 208; 
Convers v. Kenan, 4 Ga. 308; In re Deake, 
80 ile. 55, 12 Atl. 50; Encking a-. Simmons, 
28 Wis. 281: Fee v. Fee, 10 Ohio, 4(3; 
Fisher v. T^iller, 122 Ind. 34, 23 N, E. 523; 
Persons v. .Tones, 12 Ga. 371: Quimby v. 
Blackey, 63 N. H. 78; Reynolds v. Hennes- 
sy, 17 r! 1. 178, 20 Atl. 307, and ^ Atl. 639; 
Rice V- White, 4 Leigh. 478; Sheldon v. 
Rockwell, 9 Wis. 183; Wear v. Skmner, 46 
Md. 262, 268.] 
2. In cases of concurrent jurisdiction, such as 
accounts, bailments, &c. courts of equity con- 
strue the statute of limitations as courts of law 
do, and create no other exceptions, than those 
created by the statute. Courts of equity, in 
such cases, act in obedience to the law, and not 
merely in analogy to the law. 
[Cited in Hall v. Russell, Case No. 5,943; 

Anibal v. Hancock, 2 Fed. 172.] 
[Cited in Plialen v. Clark, 19 Conn. 436.] 

[This was an action of trespass on the 
case by Richard Sherwood against Richard 
Sutton for fraud and deceit in the sale of a 
vessel. There was a verdict in favor of 
plaintiff f6r $4,364.50. Case No. 12,781. The 
cause is now heard ^lpon a motion in arrest 
of judgment.] 

Mr. Mason, for plaintiff. 

Mr. Saltonstall, for defendant. 

STORY, Circuit Justice. Upon the pos- 
ture of this case, the single question now 
presented for the consideration of the court 
is, whether the replication to the plea of the 
statute of limitations is, in point of law, (the 
issue upon it having been found in favour of 
the plaintiff,) a sufficient avoidance of the 
plea, so as to entitle the plaintiff to judg- 
ment upon the verdict. 

The statute of limitations of New Hamp- 
shire, of 16th June, 1791, (N. H. Laws, p. 
104,) is, in substance, a ti-anscript of the 
statute of 21 Jac. I. c. 16, so far as it re- 
spects personal actions of this nature; and 
it contains like exceptions in favour of in 
fants, femes covert, &c. It contains no spe 
cial exception, however, as to actions found- 
ed on fraud, where the fraud has been con- 
cealed during the period of the common lim- 
itation; and therefore, the legal propriety of 
creating such an exception must depend up- 
on the same principles here, as it would de- 
pend upon in the courts of Westminster 
Hall. There is, indeed, this consideration 
of no inconsiderable weight, that as there 
is no state court in the judicial establish- 
ment of .New Hampshire, which possesses 
general equity powers, the remedy, if it is 
to be administered at all, must be adminis- 
tered in such cases through the instrumen- 
tality of a court of law; and hence the doc- 
trines of courts of equity, where they are 
susceptible of incorporation into remedies at 
the common law, find a more ready admis- 
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sion in the state courts, than perhaps would 
occur, if courts of chancery had an Inde- 
pendent existence. It would not, therefore, 
be matter of surprize, if in such state courts, 
in the construction of the statute of limita- 
tions, cases sliould be extmcted by implica- 
tion from the reach of its provisions, which 
a court of equity would hold to be saved by 
virtue of its general principles. It is cer- 
tainly true, as has been contended at the 
bar, that the decisions of courts of equity in 
respect to the construction of statutes are 
not always to be admitted to be safe guides 
for courts of law, because they often arise 
from principles of remedial justice, wholly 
confined to the former courts, and inapplica- 
ble to the latter. It is not uncommon for 
courts of chanceiy to give relief in cases of 
unwritten contracts respecting land, against 
the letter of the statute of frauds, as in 
cases of part performance, fraud, and other 
springing equities, where courts of law 
would wholly abstain from any interference. 
The reason is, that the nature and extent 
of the relief to be granted depends so much 
upon circumstances, and is so much to be 
modified by the exercise of a sound discre- 
tion, that the proper decree could never be 
made to assimilate to a judgment at law. 
An attempt therefore to afford a remedy by 
a mere general judgment for either party 
would often work as much or more injustice, 
than it would ciu-e. But snch ab.'^'tinence 
is not always observed; and an illustration 
of the opposite course, working a beneficial 
effect, may be derived from the known class 
of decisions under the acts for the registiy 
of deeds of real estate. In this class of 
cases, courts of law have silently created 
an exception, in favour of a prior unrecorded 
deed, agaiust the second grantee, having no- 
tice of it at the time of his purchase, fol- 
lowing, in this result, the clear doctrine of 
courts of chancei-y. The reason is, that the 
same effectual remedy may be applied, by 
postponing the second, to the first deed at 
law, upon the ground of Intentional fraud, as 
equity would administer by a decree direct- 
ing a perpetual injunction, or a conveyance 
of the estate in favour of the first grantee. 
The statute of limitations does not, in its 
terms, embrace suits in equity, but appropri- 
ates its language to actions at law. And, 
primarily, the legislative intention must be 
deemed to be hmited to such actions. But 
it must be obvious, that where courts of 
equity deal with legal titles and legal de- 
mands, it could never have been the legisla- 
tive intention, that they should not be bound 
by the provisions of the statute. It would 
otherwise happen, that a legal title or de- 
mand, utterly extinct at law, would be rec- 
ognized as subsisting in equity. It was, 
therefore, very justly said by Lord Kedes- 
dale, in Hovenden v. Lord Annesley, 2 
Schoales & L. GOT, 630, "that the statute 
must be taken virtually to include courts of 
equity; for when the legislature by statute 
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limited proceedings at law in certain cases, 
and provided no express limitations for pro- 
ceedings in equity, it must be taken to have 
contemplated, that equity followed the law; 
and. therefore, it must be taken to have vir- 
tually enacted, in the same cases, a limita- 
tion for courts of equity also." With refer- 
ence to such cases, (i. e. of legal titles and 
demands.) the remark of his lordship is em- 
phatically true, that courts of e(iuity do not 
act merelj- by analogy to the statutes, but 
in obedience to them. This doctrine is 
strictly applicable to all cases, where courts 
of law and equity possess a concurrent ju- 
risdiction, such as in matters of account, in 
certain kinds of fraud, bailments. *:c., 
w-here the statute is just as much pleada- 
ble, as a bar, in equity as at law. On the 
other hand, there are many cases, where 
courts of equity act, in the application of the 
statute of limitations, by way of analogy 
only; as when they apply it to merely eq- 
uitable rights and titles, not at all cognizable 
at law. In refusing or granting relief, they 
here consider the lapse of time, as furnish- 
ing a rule to bar the claim, by reference to 
the positive rules prescribed by the statute 
of limitations in legal titles or demands of 
a kindred nature. I do not go over the 
cases: but the whole doctrine will be found 
expounded with admirable clearness and 
force in Bond v. Hopkins, 1 Schoales & L. 
413, 428, and Hovenden v. Lord Annesley, 2 
Schoales & L. 607, 629, by Lord Eedesdale; 
and in Cholmondeley v. Clinton, 2 Jac. & W. 
1, by Sir Thomas Piumer, whose doctrine 
was confirmed in the house of lords by Lord 
Eldon and Lord Redesdale; 2 Jae. & W. 189, 
note; by Mr. Chancellor Kent, in Kane v! 
Bloodgood, 7 Johns. Ch. 90, 110; and by Mr. 
Chief Justice Spencer, in Mun-ay v. Coster, 
20 Johns. 576, 582. I gladly refer to such au- 
thorities, lest I should weaken the strengtli 
of the reasoning by my own imperfect com- 
ments. In the recent case of Robinson v. 
Hook [Case Xo. 11,956], in this court, the 
subject was discussed very much at lai-ge, 
so far as it touched implied tnists. Now, 
whatever may be said as to the authoritv of 
those decisions upon the statute of limita- 
tions, which courts of equity, acting upon 
equitable titles and demands only, have 
made by way of analogy to the law- it can 
scarcely be said, that the decisions in cases 
of concurrent jurisdiction, in which they 
profess to act in obedience to the law, ought 
not to be of great authority, as just exposi- 
tions of the tme intent of the statute. And 
hence, as I think, this class of cases has 
been veiy properly relied on in courts of 
law to furnish just rules for the legal in- 
terpretation of the statute; for courts of eq- 
uity, dealing with legal rights and demands, 
are just as competent, as courts of law, to 
ascertain their extent and limitations. 

Let us, then, in the first place, examine the 
decisions of courts of equity in eases of con- 
current jurisdiction, so far as tliey apply to 
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the question now in judgment. Tlie present 
is sucli a case. It Is an action tov a fraudu- 
lent representation and deceit; and tlie jury- 
have found, that there has heen a fraudulent 
eoQcealment of the deceit, until -within six 
years before the commencement of the suit. 
■ How far has such a concealment been held to 
-constitute an avoidance of the bar of the 
statute of limitations? One of the earliest 
cases is that of Booth v. Lord Warrington, 4 
Brown, Pari. Cas. 163, which was a case of 
concurrent jurisdiction, upon the gi*ound of 
money paid by imposition, and now sought to 
be recovered back. The money had been 
paid more than nine years before the com- 
mencement of the suit, but the imposition 
was not discovered or known to the plaintiff, 
until after the lapse of the nine yeai*s. The 
statute of limitations was pleaded in bar, and 
finally oven-uled, and the decision was con- 
firmed hj the house of lords. Lord Redes- 
dale says, (2 Schoales & L. 634,) that the 
ground of the decision was, "that as fraud is 
a secret thing, and may remain imdiscover- 
ed for a length of time, during such time the 
statute of limitations shall not operate, be- 
cause, until discovery, the title to avoid it 
does not completely arise." And from the 
questions put to the judges, it may be fairly 
inferred, that the decision proceeded upon 
grounds common to courts of law and equity. 
The case of A\'estern v. Cartwright, Sel. Cas. 
Gh. 34, 2 Eq. Cas. Abr. 10, pi. 11, appears to 
justify the same conclusion, as Lord Redes- 
dale has justly observed, in the case already 
referred to. S. C. 13 Vin. Abr. "Fraud," Z, 
pi. 3, p. 542. See, also, Kane v. Bloodgood, 
7 Johns. Ch, 90, 122. ' Then came the case of 
South Sea Co, v. Wymondsell, 3 P. Wms. 
143, where the doctrine was amply confirm- 
ed, and the true ground of Booth v. Lord 
Warrington, 4 Brown, Pari. Cas. 163, was 
clearly stated. Deloraine v. Browne, 3 
Brown, Ch. 633, manifestly proceeded upon 
the assumption of the same doctrine; and, 
indeed, the counsel on both sides admitted its 
genei-al correctness. I cannot find, that tlie 
authority of these cases has ever been doubt- 
ed or denied; and it is veiy certain, that ui 
analogous cases, even of mere equitable titles 
and demands, principles of the like natm-e 
have been constantly acted upon by courts of 
chancery. The inference deducible from this 
view of the cases is, that the construction 
adopted by these courts, that the concealment 
of the fraud avoids the bar of the statute of 
limitations, is founded in solid sense, and is a 
natural limitation upon the language of the 
statute. I do not stop to inquire, whether it 
is to be deemed an implied exception out of 
the words of the statute, or whether the right 
of action, in a legal sense, does not accrue un- 
til the discovery of the fraud. The authori- 
ties present some diversity of judgment in 
this respect. Perhaps the ti-ue mode of con- 
sidering it would be/ that it is a continuing 
fraud during the whole period of its conceal- 
ment, thus knitting it to the original wrong. 



Xor do I perceive any thing in Battley v. 
Faulkner, 3 Barn. & Aid. 288, which prohib- 
its us from taking this view of the point. 
That case proceeds upon the ground, that the 
plaintiff's right of action was complete, the 
breach of the contract being known to him 
more than six yeai's before the commence- 
ment of the action. The only question was, 
whether a subsequent special damage creat- 
ed a new cause of action, and the court held, 
that it did not. 

In the next place, let us see, how this case 
has been treated at law. Now, the first re- 
mark, that suggests itself is, that there is 
not to be found a single case in England, dur- 
ing the period of two centuries since the 
enactment of the statute, in which a court of 
law has been found to deny the application of 
the doctrine to suits at law; and more tlian 
a century ago, the very question was put, by 
the house of lords, to all the judges, and no 
trace can be found of any adverse opinion 
given by them. On the other hand, there is 
the leading case of Bree v. Holbech, 2 Doug. 
G55, where, upon the face of the pleadings, 
the direct question was put, whether fraud 
would, if concealed, put aside the plea of the 
statute of limitations. The difiiculty in that 
case was, that the replication did not impute 
any fraud to the defendant, though it was 
clear, that the mortgage was a mere forgery. 
Lord Mansfield there said, "there may be 
cases, too, which fraud will take out of the 
statute of limitations. But here, every thing 
alleged in the replication may be true, with- 
out any fraud on the part of the defendant. 
If he (the defendant) had discovered the for- 
gery, and then got rid of the deed, as a true 
security, the case would have been very dif- 
ferent." It is by no means a just repx-e- 
sentation of this case to consider this lan- 
guage as a mere dictum of Lord Mansfield. 
He must be understood to have spoken in the 
name of the court; and the leave granted to 
the plaintifE to amend, and reply fraud in the 
defendant, is proof, that the comt entertained • 
no doubt upon the principal point. If they 
had entertained any doubt, as there was an 
aipple argument, why should it not have been 
expressed? This case has been often cited, 
both at law and in equity, since its decision, 
and the doctrine of Lord Mansfield has never 
been denied in England. It has often been 
quoted, as the citations at the bar abundantly 
show, as good law by elementa.iy writers. 
See 4 Bac. Abr. (by Guillim) "Limitations," 
D, p. 476; Esp. Dig. N. P. 151; 2 Com. Cont. 
499; 2 Starkie, Ev. 890. In Short v. 
M'Caithy, 3 Bam. & Aid. 626, the case of 
Bree v. Holbech was cited by counsel on both 
sides without objection, and was not in the 
slightest degree impugned by the court. The 
principal point there was, that the new prom- 
ise, relied on to take the ease out of the stat- 
ute, was substantially different from the orig- 
inal cause of action; and the original cause 
of action, which was negligence in an attor- 
ney, was held to have accrued at the time the 
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negligence occurred, tbougli the plaintiff had 
no knoTvledge ol' it until a subsequent period. 
Mr. Justice Bayley, on that occasion, said 
"if the -want of Isnowledge could take the case 
out of the statute of limitations, it woxild be 
competent to the plaintiff to state this in his 
replication." It was not so stated; nor was 
there the slighest pretence of fraud. In 
Clark V. Hougham, 2 Barn. & O. 149, the ac- 
tion was for money had and received, and the 
statute of limitations was pleaded, and the 
parties were at issue upon the general repli- 
cation of a promise within six years. The 
plaintiff obtained a verdict, and upon a mo- 
tion for a new trial, one of * the questions 
argued at the bar was, that there had been 
fraud and misrepresentation, which took the 
case out of the statute. But the court were 
of opinion, that the pleadings did not raise 
that point, and if intended to be made, there 
should have been a special replication of the 
fraud. Mr. Justice Best however said, "It 
has been answered, that fi-aud prevents the 
operation of the statute of limitations. It is 
not necessary to decide that now; but I think 
it would have done so, had the replication 
raised the point." In Granger v. George, 5 
Barn. & C. 149, which was trover for the 
non-delivery of certain deeds, there was a 
plea of the statute of limitations, and the 
general replication, that the action did ac- 
crue within six: years. Upon the trial, there 
was no proof, that the plaintiff knew of the 
convei"sion until within six years, although it 
had taken place long before. The court were 
of opinion, under such circumstances, that 
the case was not taken out of the operation of 
the statute, the action accruing at the time of 
the conversion, "there not being evidence of 
any fraud practised by the defendant in or- 
der to prevent the plaintiff from obtaining 
knowledge of that which had been done." 
The mere fact of a want of knowledge, with- 
out fraud, was not of itself sufficient. It ap- 
pears to me difficult to escape the conclu- 
sion, that if, in these late cases, where the 
point was brought directly to the judgment 
of the court, the doctrine in Bree v. Holbeeh 
had been seriously doubted, that some sug- 
gestion to that effect would have fallen 
from the bar or bench. A total silence, un- 
der such circumstances, would not be insig- 
nificant. But the positive affirmance of 
the doctrine by Mr. Justice Best is strong 
evidence of the actual state of the law in 
England. 

It remains to examine the American cases, 
which, with one exception, which I shall have 
occasion hereafter to mention, are admitted 
to be all one way, and in conformity to Bree 
V. Holbeeh. One of the earliest cases is 
Jones V. Conoway, 4 Yeates, 109, where the 
point was directly decided by the court Then 
came First Massachusetts Turnpike v. Field, 
3 Mass. 201, where to a plea of the statute of 
limitations, there was a replication of a fraud- 
ulent concealment of the breach of the con- 
ti'aet; and the coui-t, upon full argument, sus- 



tained the replication, affirming, that the 
cause of action ougbt not to be considered as 
having accrued, until the plaintiff could ob- 
tain the Icnowledge, that he had a cause of 
action. "If," said the chief justice, "this 
knowledge is fraudulently concealed from 
him by the defendant, we should violate a 
sound rule of law, if we permitted the de- 
fendant to avail himself of his own fraud." 
And he relied on the cases of South Sea Co. 
V. Wymondsell, and Bree v. Holbeeh, as au- 
thorities. The doctrine of this case has been 
fully recognised and acted upon in the re- 
cent cases of Homer v. Fish, 1 Pick. 43o, and 
Welles V. Fish, 3 Pick. 74, and constitutes 
the settled law of ^Massachusetts. In Bishop 
V. Little, 3 Greenl. 405, the same principle 
was sustained; at the same time, that it 
was denied, that want of knowledge without 
fraud would take a case out of the statute, 
following the line of distinction in the cases 
of Short V. M'Carthy, and Granger v. George. 
The case of Troup v. Smith's Ex'rs, 20 Johns^ 
33, which was an action of assumpsit on a 
special eonti-act, and contained the money 
counts also, certainly supports a contraiy 
doctrine, and being decided upon special plead- 
ings, where the very point was presented by 
an averment, "that the fraud and deceit were- 
not discovered by the plaintiff until a long 
time after the contract was to be performed." 
&e., and was deliberately considered, must 
be admitted to possess high authority. The 
replication did not aver in terms, that the 
fraud had been concealed by the partj' so as 
to prevent a discovery; but only, that, tJie- 
fraud was not discovered by the plaintiff. 
The com:t, however, reasoned the case upon 
the general principle. The decision was, thnt 
the right of action did accrue as soon as the 
original fraud was consummated; and not 
at the time when the plaintiff first discovered 
it; and that a fraudulent concealment wa.-< 
not a good answer to a plea of the statute. 
Mr. Chief Justice Spencer, in delivering the 
opinion of the court, examined the authorities 
with his usual accuracy and clearness. He 
considered the cases in courts of equity inap- 
plicable, upon the ground, that they resulted 
from their peeuhar jurisprudence, operating 
upon the conscience of the party, and the 
statute not being addi'essed to, or obltgatoiy 
upon them. The case of Bree v. Holbeeh 
was adverted to by him as containing only 
a dictum of Lord Mansfield, and therefore un - 
fit to guide the judgment of a court of com- 
mon law in this point. In the absence of alL 
controlling authority, he deemed it the duty 
of the court to adhere to the letter of the- 
statute, and not to introduce an exception not 
included in any of its provisos. If the poinr 
were entirely new, and left untouched, botli' 
at law and in equity, the reasoning of the 
learned judge would justify much hesitation 
■in introducing such an exception. Perhaps 
it would be conclusive against any attempt to 
go beyond the precise terms of the savings- 
of the statute, as a limitation of duty most 
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fit for tliose, who are to construe tlie statute, 
and not to create an exception beyond its 
terms. But it is to be remembered, that 
most, if not all the statutes of limitations ex- 
isting in the several states of this Union 
have borrowed the language of the statute of 
21 of James. In all the revisions since the 
American Revolution, the same general enact- 
ments have been presei-ved; and it cannot be 
doubted, that the expositions of the statute, 
which had been adopted in England, both at 
law and in equity, were well known to those, 
who framed our own. Under such circum-, 
stances it would not be unnatural to suppose, 
that these expositions were received as the 
true interpretation of' the text. It does not 
strike me, therefore, that the expositions oJ 
the statute by courts of chancery are to be re- 
jected in such cases, unless they turn, not np- 
on the words of the statute, but upon some 
equity peculiar to such courts, and not cog- 
nizable at law. For if such courts profess to 
expoimd the statute upon a general principle, 
which must equally apply to courts of law; 
and a fortiori, if they profess to follow the 
law, (as they certainly do in cases of concur- 
rent jm-isdietion,) then, as has been already 
remarked, their decisions may justly be 
deemed authorities for the guidance of courts 
of law. With great deference it appeai-s to 
me, that the learned judge has not adverted 
to, or given sufficient weight to this consid- 
eration; and I cannot but think, that if his 
own Imninous judgment in the subsequent 
case of Murray v. Coster, 20 Johns. 576, in 
which the distinction is so clearly drawn, 
had been then before him, he would not have 
been disposed to have pressed the argmnent 
against this class of chancery decisions quite 
so far. At all events, my own juugment 
does not justify me, in a case of concurrent 
jurisdiction, in rejecting their just influence 
as authoritative expositions of the statute, 
"valere quantum valere possent." In this con- 
flict of American decisions, it is the duty of 
the court to adopt that, which seems bxiilt up- 
on the better reason, or at least which upon an 
equipoise seems most consonant with public 
convenience and justice. I put the ease in 
this way, because I am not called upon to dis- 
cuss the point, as if it was an original one of 
first impression, imaffected by judicial inti- 
mation or opinion. I desire to be understood, 
as utterly disclaiming any intention of ex- 
pressing what, under such circumstances, my 
opinion would be. The case is affected by ju- 
dicial decisions, and the choice is fairly given 
to follow that, which is most consonant to 
the local jurisprudence of New Hampshire. 
What, then, is the reason, upon which this 
exception has been established? It is, that 
every statute is to be expoimded reasonably, 
so as to suppress, and not to extend, the mis- 
chiefs, which it was designed to cure. The 
statute of Umitations was mainly intended to 
suppress fraud, by preventing fraudulent and 
nnjust claims from starting up at great dis- 
tances of time, when the evidence might no 



longer be within the reach of the other party, 
by which they could be repelled. It ought 
not, then, to be so construed, as to become 
an instrument to encom-age fraud, if it ad- 
mits of any other reasonable interpretation; 
and cases of fraud, therefore, form an im- 
plied exception, to be acted upon by courts 
of law and equity, according to the nature of 
their respective jurisdictions. Such, it seems 
to me, is the i-eason, on which the exception 
is built, and not merely, that there is an eq- 
uity buiding upon the conscience of the party, 
which tlie statute do«s not reach or conti-ol. 
Nor is this mode of interpretation of statutes 
new in courts of law. The case under our 
registi-ation acts concerning real estate, where 
notice depilves a second grantee of his pri- 
ority, has been already mentioned; and, as 
far as I loiow, the doctrine pervades the 
couits of law throughout this Union. It cer- 
tainly is the received doctrine in every state 
of tlie first circuit, llany other eases will be 
found collected in Bac. Abr. tit. "Statute," 
H, 5, 6, 7, 8; and Com. Dig. "Parliament," 
E, 10-16. Even the statute of limitations has 
received an equitable construction in cases, 
where the mischief was the same as that ex- 
pressly provided for. Letlibridge v. Chap- 
man, 15 Vin. Abr. 103, Wilcocks v. Huggins, 
2 Sti-ange, 907, Pitzg. 170, 289, and Kinsey 
V. Hayward, 1 Lutw. 97, which are recognized 
as good law in Hickman v. Walker, Willes 
27, 29, are strong examples. The cases of 
Strithorst v. Graeme, 2 W. BL 723, 3 Wils. 
145, Ruggles V. Keeler, 3 Johns. 267, White 
V. Bailey, 3 Mass. 271, and Fowler v. Hunt, 
10 Johns. 464, through less stringent, appear 
to me to carry the construction beyond the 
literal import of the words to the substantial 
objects of the statute. See also Com. Dig. 
Temps. G, 9, &c., 5 Dane Abr. c. art. 1, 10. Now, 
if any exception out of the words of the stat- 
ute is to be created by implication, I can scarce- 
ly conceive of one, which stands npon bettor 
reason than that now insisted on; for it is in fur- 
therance, and not in evasion of the legislative 
intention. It is material to state, that the point 
is not, whether mere ignorance of the fact 
on the part of the plaintiff ought to remove 
the bar; but whether this ignorance, result- 
ing from the fraudulent concealment of the 
fact by the defendant, ought to have that ef- 
fect It was said, at the bar, that the rea- 
soning of Mr. Chief Justice Parsons, in 3 
Mass. 201, is not characterized by his usual 
ability and strength. But it seems to me, 
that it meets the objection in the only man- 
ner, in which it can be met, that is, by af- 
firming, that the court would violate a sound 
rule of law, if it permitted the defendant to 
avail himself of his own fraud. That is 
not denied by Mr. Chief Justice Spencer, who 
puts his opposition to the doctrine up on the 
words of the statute, and the inability of a 
eom*t of law to dispense with its obligation, 
or to create exceptions. It may be fairly 
presumed, that the fact, that in New Tork 
cases of this sort were remediable in chan- 
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eery, harl some influence in inducing him to 
adliere to the letter of the statute. For 
mj'self, I must say, that in a case of con- 
current .iurisdiction, if remediable in equity', 
it ought to be so at law; for the same rea- 
son applies to both courts. 

My opinion accordingly is, that the replica- 
tion is good, and the plaintiff is entitled to 
judgment upon the verdict. I found myself 
upon this ground, that in England there is 
an uniform eoui'se of equity decisions in 
favour of the doctrine, and no inconsiderable 
weight of common law authority in the same 
direction, and none, not even a dictum, 
against it; that in America, courts of law, in 
at least four states, have adopted it; that if 
a different rale be proper in states having a 
genei-al ecputy jurisprudence, the same rigid 
construction ought not to apply to other 
states, where it is excluded; and that in the 
state courts, which are governed by a legal 
jurisprudence most consonant with, and in- 
fluencing tbat of New Hampshire, it has been 
established in the most solemn manner. 

Let judgment therefore be entered for the 
plaintiff. See Robinson v. Hook [Case No. 
11,950]. 

Judgment accordingly. 
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Case ISTo. 12,783. 

SHIKFFEHN v. WHEATON. 

[1 Gall. 441.] 1 

Circuit Court, D. Rhode Island. June Term, 
1813. 

Insolvency—Rhode Island Act— Debt kotYet 

DDE. 

The insolvent act of Rhode Island extends to 
discharge the party from debts and contracts 
not yet due, and the bar created thereby applies 
to the debt or contract, in whatever court it is 
sued, where the contract was made in the state. 

[Cited in "U'oodhull v. Wagner, Case No. 17,- 
975.] 

This action was brought to recover the con- 
tents of a promissory note, dated at Provi- 
dence, &c., given by the defendant [Levi 
Wheaton] to the plaintiff [Jacob Shieffelin], 
payable at a certain time, which had elapsed 
before the suit was brought. The defendant 
pleaded a discharge under the insolvent act 
of Rhode Island, after the note was given 
and before it became due. To this plea there 
was a general demurrer and joinder. 

Ti'istram Burgess, for plaintiff. 
Jlr. Robbins, for defendant. 

STORY, Circuit Justice. It appears, that 
the plaintiff is a citizen of New York, and 
the defendant a citizen of Rhode Island, and 
the note was made at Pi-ovidence in Rhode 
Island, and (for ought that appears) to be 
executed there. Under these circumstances, 
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the cause is to be governed by the lex loci 
contractus; and a discharge good by the law 
of the place, where the contract is made and 
is to be executed, is good evei-j- where. It 
has been argued, that the insolvent act of 
Rhode Island does not bar a debt not due at 
the time of the insolvency. But on examin- 
ing the act, the words are sufiiciently broad 
to discharge the pai-ty from all debts, which 
have not then fallen due. Such debts have 
been always admitted to be proved under 
the commission, and have been uniformly 
held by the state courts to be barred by the 
act. A construction of so old a statute, 
which has been uniformly sanctioned by 
the judicial courts of the state, and recog- 
nised in practice, I should not feel at liberty 
to disturb, even if more doubts accompanied 
that construction, than I profess to feel. 

It has been further argued, that the act was 
designed to bar the remedy only in the state 
courts, and not in the United States courts; 
but I am satisfied that this construction can- 
not be supported. The language of the act 
is too explicit to admit of doubt. It gives 
the party coming in under it a complete dis- 
charge from all contracts within its pur- 
view. It has been suggested, that in point 
of fact the consideration of the present note 
was a satisfaction of a judgment obtained 
by the plaintiff against the defendant, in the 
state courts of Rhode Island, on a contract 
originally made between the parties in New 
York, and that, if these facts would vaiy 
the legal result, the plaintiff would with- 
draw his demurrer by leave of the court and 
reply the special facts. I do not perceive 
how these facts can vaiy the legal princi- 
ples applicable to the case. The court can 
only look to the place of the present contract, 
and not to the place of any former contract, 
which gave rise to the present. If money 
had been lent in Rhode Island, and a note 
afterwards given in New York, and payable 
there, for the amount, there could be no 
doubt that the contract would be governed 
by the law of that state. 

No question has been made, as to the con- 
stitutionality of the insolvent law of Rhode 
Island. On that point, therefore, I give no 
opinion. But on the other grounds, I ad- 
judge the plea in bar good, and let judg- 
ment be entered accordingly. 

Judgment for the defendant 



Case No, 1S,784. 

In re SHIELDS. 

[4 Dill. 588: i 15 N. B. R. 532: 4 Cent. Law 
J. 357; 24 Pittsb. Leg. J. 190.] 

Circuit Court, D. Iowa. May Term, 1877. 

BAXKitrPTCY — Attachment — Composition Pro- 
ceedings. 
Where an involuntary petition in bankruptcy 
is filed against an alleged bankrupt, and, prior 

1 [Reported by Hon. John. P Dillon, Circuit 
Judge, and here reprinted by permission.] 
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to an adjudication thereon, composition proceed- 
ings are instituted and a composition Iiad with 
the creditors of such alleged bankrupt, held, that 
such composition will not dissolve an attach- 
" ment issued and levied within four months from 
the date of filing such petition, as against a cred- 
itor who took no part in such composition pro- 
ceedings, 
[Cited in Sage v. Heller, 124 3Iass. 21-i; Shaw 
V. Yaughan, 52 Mich. 409, 18 N. W. 126.] 

September 14, 1875, Armill brought an ac- 
tion in the district court of Iowa, iu Scott 
counts', against Shields, by attachment, and 
upon the same day levied upon certain per- 
sonal property of Shields. Immediately 
thereafter, certain creditors of Shields filed an 
involuntary petition in bankruptcy against 
him, and, upon the same day, Shields applied 
for a composition meeting, under the provi- 
sions of section 17 of the act of congress, en- 
titled "An act to amend and supplement an 
act entitled 'An act to establish a uniform 
system of bankruptcy throughout the United 
States,' approved March 2, 1867 [14 Stat. 
524], and for other purposes." approved June 
22, 1S74 [IS Stat. 178]. A meeting was call- 
ed, under the direction of the court, for that 
purpose. On the 20tli day of October, and 
prior to the convening of said composition 
meeting, Armill obtained judgment in the 
state court against Shields, and a special ex- 
ecution was authorized to be issued against 
the property attached. After the rendition 
of the judgment aforesaid, said meeting of 
creditors Mas held, at which said Shields 
proposed a composition with his creditors, 
which was duly accepted and confirmed by 
the requisite number of creditors, and, upon 
hearing before the court, approved and or- 
dered recorded as provided by law. Shields 
was not adjudged a bankrupt, nor was any 
assignee appointed, nor any assignment made 
of his estate. Armill had notice of all pro- 
ceedings in the coui-t of bankruptcy, but 
took no part therein. Armill refused to ac- 
cept payment under the terms of the com- 
position, but threatened to issue execution 
upon his judgment and sell the attached 
property; and thereupon Shields filed this 
bill in the court of bankruptcy, asking that 
Armill be enjoined from proceeding under his 
judgment. 

Brown & Campbell, for Shields. 
Stewart & White, for Armill. 

LOVE, District Judge. The precise ques- 
tion in this case is, whether or not a com- 
position under the bankrupt law, without an 
adjudication and assignment, operates to dis- 
place or dissolve an attachment in a state 
court, levied within four months of the pro- 
ceedings in bankruptcy. 

There is nothing in the amendment of tlie 
banki-upt law providing for compositions, 
that in express terms affects attachments in 
the state courts. The original act, which is 
still in force, provides that the "assignment 
shall relate back to the proceedings in bank- 
ruptcy; and thereupon, by opeiation of law, 



the title to all the bankrupt's property and 
estate, both real and personal, shall vest in 
said assignee, althoiigh the same shall then 
be attached on mesne process as the prop- 
eriy of the debtor, and shall dissolve any such 
attachment within four months next preced- 
ing the commencement of said proceedings." 

There is no doubt that the attachment in 
this case would have been dissolved, if the 
compositibn had been consummated after an 
adjudication and assignment; not, however, 
by virtue of the composition, but in conse- 
quence of the adjudication and assignment.. 
There was, in fact, no adjudication and as- 
signment. It cannot be claimed, therefore, 
that the attachment was displaced by the 
very terms of the law; but the complainant 
insists that the composition operated to pro- 
duce the same result. The argument of the 
complainant, and of the cases which he cites, 
is that the composition extinguishes the debt,, 
and that no attachment lien can continue aft- 
er the debt is discharged. This argument, 
manifestly, proves too much; for by the same 
reasoning all other liens, as well as attacli- 
ment liens, would be destroyed by the com- 
position. The composition, like a regular dis- 
charge, releases the debtor from the personal 
obligation to pay his debts; but neither the 
one nor the other affects the creditor's rights- 
in rem, or his securitj' by valid and subsist- 
ing liens. On the eontraiT, the banki-upt 
law in express terms preserves to the cred- 
itor all valid. liens upon propeity, and to that 
extent undoubtedly keeps his debt alive. To 
this, the solitary exception is the case of at- 
tachments levied within four months of the 
commencement of the proceedings in bank- 
i-uptcy, and this not by Implication or infer- 
ence, but by the express terms of the law. 

Now, in my judgment, the composition 
clause of tlie law should receive a strict con- 
struction, because it is in plain derogation of 
common right. It compels the dissenting 
minoritj' of creditors to accept just as much 
upon tlieir claims as the debtor and the req- 
usite majority see fit to rebolve that all shall 
accept. It takes from the minority the com- 
mon right of making their own terms with 
their debtor, and releases the obligation of 
the latter to them against their will, and up- 
on terms Imposed by the majoritj'. Certain- 
ly, therefore, the provisions of this clause 
should not be extended by construction to 
embrace more than the words clearly and 
manifestly import. 

Let us consider the matter from another 
point of view. The debtor and the required 
majority of creditors, without waiting for 
any adjudication, and before it is judicially 
determined that the debtor is insolvent, enter 
into an agreement of composition by which 
it is stipulated that the debtor shall pay a 
certain per cent upon his indebtedness to 
those who dissent as well as to the assenting- 
creditors, and the bankrupt law annexes a 
certain legal consequence to this agreement. 
The law provides that, by virtue of this com- 
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position, the debtor shall be discharged from 
all personal obligation to pay his debts, be- 
yond the stipulated sum. This clause of the 
law makes no provision whatever as to the 
displacement of liens, whether by attachment 
or otherwise. The basis of this adjustment 
is covenant. All the creditors are parties fo 
it— the majoriiy by their own voluntaiy as- 
sent, and the minority by operation of law. 

But it is contended that it is to be treated 
as precisely equivalent to a proceeding in 
which the debtor is regularly adjudged to be 
insolvent and required to surrender all his 
property to his creditors, and in which the 
couit further decides that the debtor is by 
misfortune and without fraud a bankrupt, 
and therefore entitled to a full dischai-ge 
from personal liabilitj' to his creditors. As 
in the latter case certain attachments are by 
the express tei-ms of law dissolved, so in the 
former, attachments in the same category are 
to be considered displaced without any ex- 
press provision whatever to the same effect. 
This position does not seem to me to be 
logical. I should say, rather, that attach- 
ments within the four months are dissolved 
by the assignment, because the law provides 
that they shall be; and attachments in the 
same predicament are not displaced hy a 
composition, because the law does not provide 
that they shall be so affected. 

Again, have creditors with attachment liens 
with the four months a right to participate 
in the composition meeting? Judge Treat, in 
Ee Scott [Case No. 12,519], held, upon what 
seems to me very solid grounds, that at- 
taching creditors have no right to participate 
in and vote at the composition" meeting. If 
so, it seems clear that such creditors should 
not be in any wise affected by the results 
arrived at by the parties to the composition. 
This question has been variously decided by 
the supreme courts of Iowa and Maryland on 
the one side, and Judges Treat and Lowell 
on the other. 

It seems to me that the Iowa case is not 
at all conclusive upon this point, because the 
court expressed themselves as content to fol- 
low the decision of the supreme court of 
Maryland, "without entering upon examina- 
tion and determination of the question." See 
Smith V. Engle, 44 Iowa, 265. 

Turning to the case of Miller v. McKensie 
43 Md. 404, and others decided by the su- 
preme court of Mai'yland, one cannot but be 
struck with the unsatisfactory character of 
reasoning of the court in support of its de- 
cision. The court takes no notice whatever 
of the manifest distinction between the at- 
taching creditor's claim in rem and in per- 
sonam, but insists upon the proposition that 
the composition extinguishes the debt, and 
therefore discharges the attachment. With 
equal justice might the court say that the 
final discharge, which releases the bankrupt 
debtor from personal liability, necessarily 
discharges all liens upon property by attach- 
ment or otherwise, because there can be no 



lien where the debt is extinguished— a propo- 
sition ti-ue enough as a general principle, but 
utterly fallacious when applied to the sub- 
ject of liens, as recognized by the bankrupt 
law. 

Perhaps the true answer to the argument of 
the Maryland court is, that the discharge or 
composition in bankruptcy affects rather thi- 
remedy than the debt itself. It is a defenct> 
that must be set up specially in bar of the 
remedy, like the statute of limitations; and it 
is, perhaps, not accurate to say that the dis- 
charge or composition extinguishes the debt. 
It seems to me that the reasonings of Judges 
Lowell and Treat touching this question are 
solid and conclusive; and, without the least 
disparagement to the state supreme courts. 
I consider those learned judges the safer 
guides, because, while the attention of the 
state courts to the bankrupt law is easual 
and infrequent, that enactment has neces- 
sarily been to the judges referred to a sub- 
ject of constant reflection and profound study. 

Bill dismissed with costs. Decree accord- 
ingly. 



Case ITo. 12,785. 

In re SHIELDS. 

[1 N. B. R. 603 (Quarto. 170); i 15 Pittsb. 
Leg. J. (O. S.) 391.] 

District Court, W. D. Pennsylvania, ilay 9, 
1868. 

Bankiicptct — ExEJiPTED Propertt — Repout of 
Assignee — Twenty D.vts' Limit. 

The rule requiring the assignee to make a re- 
port of exempted property within twenty days, 
is to receive such a construction as to prevent 
injustice to the bankrupt, and it may be ex- 
tended by the coart and leave granted to the 
assignee to make a further report. 

[In the matter of David Shields, a bank- 
rupt.] 

By JOHN N. PURVIANCE, Register: 

In this case it appeal's by the report of the 
assignee, John W. Rohrer, Esq., that a sale 
was made by the sheriff of Armstrong county, 
of a large portion of the bankrupt's personal 
property, subsequent to the filing of his peti- 
tion in bankruptcy; and that the proceeds of 
the sale of said property are in the hands of 
the sheriff, awaiting a decision of the court 
of common pleas of that county as to whether 
the same should be paid to the assignee of 
said banlcrupt's effects, or to the creditors 
upon whose judgment it was sold. 

Until that question be decided, it is deemed 
proper that the assignee should not be re- 
quired to make a final report of exempted 
property or be precluded from making an ad- 
ditional report, in case such should become 
necessaiy, so that the assignee may be able 
to set apart so much of the proceeds, arising 
from the sale of the personal property, as 
would secure to the bankrupt the amount al- 



1 [Reprinted from 1 N. B. R. 603 (Quarto, 
170), by permission.] 
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lowed to liim as exempted by the banla-upt act. 

Rule 19, requiring assignees to malie repoi-l 
to tlie court within twenty days after receiv- 
ing the articles set oS to the bantmpt by 
them, is to be strictly observed in all ordi- 
nary cases, but it is to receive such a con- 
struction as to prevent injustice to the bank- 
rupt; and in. eases like the present, where the 
property has not come into possession of the 
assignee, and a question, as to his right to 
it, is pending in court, it would seem to be 
a, just and reasonable construction of the rule, 
and the only one that could give proper effect 
to the provisions of the fourteenth section of 
the bankrupt law [14 Stat 522], that the time 
shall be computed from the date of the final 
decision of the comt, so as to give twenty 
days after the property is adjudged to be with- 
in, or under, the control of the assignee. 

In this view of the question, the register is 
of opinion, that, for the reasons stated by 
the assignee in his report (as herein substan- 
tially restated), the time for making an addi- 
tional return, of exempted property, as prayed 
for by the assignee, should be granted. 

PEE. OUIltAM. Th3 decision of the regis- 
ter is , approved, the time is extended, and 
leave granted to assignee to make furtlier re- 
port. 



Case No. 1S,786. 

SHIELDS V. MIDDLETON. 

[2 Cranch, O. G. 205.] i 

Circuit Court, District of Columbia. .Tune 
Term, 1820. 

Statote of i'RAUDS — Debt of Another — Ac- 
ceptance OF Ordek. 
A verbal acceptance of an order, drawn at 
the foot of the account of a third person against 
tiie drawer, is not a promise to pay the debt 
of another, within the statute of frauds. 

Assumpsit, against the acceptor of Bates' 
bill on the defendant, which was in this 
form: "Washington, December, 1817. Mr. 
Bates, to James Shields, Dr. To 32 brls. 
lime, at §3 per brl., §96.00. Mr. J. S. Mid- 
dleton— Sir: Please to pay the above bill 
and oblige. Yours, respectfully, Reuben 
Bates." 

3Ir. Caldwell, for defendant, objected that 
this is a promise to pay the debt of another, 
and that as the promise to pay was not in 
writing, it was void by the statute of frauds. 

But THE COURT (nem. con.) insti'ucted 
the jury that this order was a bill of ex- 
change, that the defendant's promise to pay 
it was equivalent to an acceptance, and that 
such an acceptance was not within the stat- 
tite. 



SHIELDS (aiOORB v.). See Case No. 9,775. 
SHIELDS (ROOT v.). See Case No. 12,038. 

1 [Reported by Hon. WiUiam Cranch, Chief 
.Tudge.] 



(Case No. 12,787) SHIMER 
Case No. 1S,787. • 

SHIMER V. HUBER et al. 

[19 N. B. B. 414; 14 Phila. 402; 36 Leg. Int. 
339; 8 Reporter, 393.] i 

Circuit Conrt, E. D. Pennsylvania. Aug. 15, 

1879. 

Partnership— Transfer to Co-Partneks— Creb- 

rroRS — Bankruptoz — Bsecctios. 

1. In a partnership the transfer by one partner 
of his interest to his co-partner, as against firm 
creditors, is a question of good faith. If the 
transaction is honest, for the purpose stated in 
the agreement, it does so transfer the interest 
as it purports to do, and the firm creditors hav- 
ing no lien on the property, or equity in respect 
thereto, independent of the partners, cannot 
complain. 

2. Executions issued on judgments, the war- 
rants for which were signed and delivered a 
year before a petition in bankruptcy filed, are 
valid; and the hold on the property under them 
is good, unless the debtor actively interfered to 
have the seizures made. 

On April 30, 1877, a petition on the part of 
firm creditors of the firm of Huber & Mohr 
was filed in the- disti'ict court for the East- 
ern district of Pennsylvania^ on which they 
were adjudged bankrupts. On April 24, 
1877, three executions had been issued 
against C. Lewis Huber, one of the members 
of this firm, out of the court of common pleas 
of Lehigh county. One by Walter P. Huber, 
guardian of Chas. T. Ritter, for §2,000, dat- 
ed April 14, 1874, and entered of record April 
24, 1877; one by Rebecca Wagner, dated 
April 1, 1874, entered of record April 24, 1877, 
for §3,879; and one by Milton Cooper, dated 
December 7, 1875, entered of record April 
24th, 1877, for §1,500. There was also an- 
other execution issued by the Coopersburg 
Savings Bank on April 28, 1877, on a judg- 
ment note dated March 29, 1877. and entered 
of record in the court of common pleas of 
Lehigh county, April 2, 1877. The last judg- 
ment was against C. Lewis Huber and Thom- 
as Mohr. On April 30, 1877, this bill was 
filed, praying for an injunction against these 
execution creditors and against the ^herifiE 
of Lehigh county. The Coopersburg Savings 
Bank was brought in on a subpoena subse- 
quently issued on application of the plain- 
tiffs. Walter P. Huber is a brother, Mrs. 
Rebecca Wagner a sister, and Milton Coop- 
er the father-in-law of C. Lewis Huber. 

Before the formation of this partnership, 
C. Lewis Huber was in partnership with C. 
Wilson Dech and T. J. Kichline, trading in 
the firm name of Huber, Dech & Kichline. 
Tliey carried on a boot and shoe factory at 
Allentown, Pa. About the 1st of June, 1876, 
the firm of Huber, Dech & IHchline was dis- 
solved. The stock was then valued at about 
§20,000. Thomas Mohr, one of the bank- 
rupts, then took a half interest in the busi- 
ness, and C. Lewis Huber the other half, 
and they entered into a co-partnership, trad- 
ing in the firm name of Huber & Mohr. It 

1 [Reprinted from 19 N. B. B. 414. by permis- 
sion. 8 Reporter, 393, contains only a partial 
report.] 
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appears that ou the 20th of ilareh, 1877. the 
firm of Hiiber & Mohr was dissolved. Jlohr 
transferred his half interest to Huber, who 
assumed the firm liabilities. At the time of 
this dissolution the firm was practically in- 
solvent, but the transaction was bona fide, 
and Huber then expected to be able to car- 
ry it through, although he wis also person- 
ally insolvent at the time, though this fact 
was not known to Mohr. Subsequently, be- 
ing aware of his insolvent position, G. Lewis 
Huber intimated to certain of his private 
creditors that he proposed to make an as- 
signment. As a result of such intimation, 
judgment notes, the warrants of which were 
signed and delivered a year prior to the pe- 
tition in bankruptcy filed against Huber & 
Mohr, held by his brother, Walter Huber, 
his sister, Rebecca Wagner, and his father- 
in-law, ilr. Cooper, being all personal claims, 
Avere entered up, executions issued, and levy 
made upon the stock of the late firm within 
a month previous to the petition in bankrupt- 
cy filed by the firm creditors. The judgment 
to the Coopersburg Savings Banlv had been 
confessed by the firm of Huber & Mohr prior 
to the dissolution, but no knowledge was 
shown on the part of the bank of the in- 
solvency. 

The case came up in the circuit court on a 
motion to resti-ain proceedings upon these 
four execxitions. 

Winslow AYood and Jas. S. Biery, for com- 
plainants. 

P. K. Erdman and R, E. Wright & Son, 
for respondent. 

BUTLER, District Judge. Three questions 
are presented by this case: BMrst. did the 
agreement of March 29, 1879, between the 
partners, Huber & Mohr, transfer the firm 
property to Huber as against the firm cred- 
itors? Second, were the seizures under the 
executions of Walter Huber, Mi-s. Wagner, 
and Mr. Cooper, procured by the debtor, Lew- 
is Hyber? Third, is the judgment of the 
Coopersburg Savings Bank, of April, 1877, 
valid, and, if so, was the seizure under it 
procured by the debtor? 

The first question is one of good faith, 
simply. If the transaction was honest— de- 
signed for the purpose stated in the agree- 
ment signed— it transferred Mohr's interest 
to Huber; and the firm creditors, having no 
lien on the property, or equity in respect 
thereto, independent of the partners, cannot 
c'omplain. The insolvent condition of the 
firm at the time is unimportant, except as 
the fact may bear on the question of good 
faith. T. Pars. Partn. 502, note L; l^iudl. 
Pai-tn. *=.j3o; McXutt v. Stray horn, 3 Wright 
[39 Pa. St.] 269; Doner v. Staufifer, 1 Pen. 
& W. 198; Baker's Appeal, 9 Harris [21 Pa. 
St.] 82; Walker v. Eyth, 1 Casey [2o Pa. St.] 
216; Siegel v. Chidsey. 4 Casey [28 Pa. St] 
279; York Co. Bank's Appeal, 8 Casey [32 
Pa. St.] 446; Cope's Appeal. 3 Wright [39 
Pa. St.] 284; Yandike's Appeal, 7 P. F. Smith j 



[57 Pa. St.] 9; Lefevre's Appeal, 19 P. F. 
Smith [69 Pa. St] 122; Potter v. Hicks 
[Case No. 11,328]. Cir. Ct. E. D. Pa. 187S. 
An examination of the evidence has satisfied 
us that the transaction was honest; that 
Moln- sold his Interest to Htiber in good faith 
foi- the consideration stated in the agree- 
ment. The firm was insolvent according to 
the sense in which this term is used in the 
bankrupt law, we have no doubt; they could 
not meet their ordinary business obligations. 
But Huber, a hopeful, energetic, visionary 
man, believed his individual resources equal 
to all contingencies, and supposed he could 
prosecute the business successfully. In this 
opinion Mohr (who believed Huber had con- 
siderable separate property) fully concurred. 
Huber went to work earnestly, borrowed 
money, involving his father-in-law to a con- 
siderable amount; but the burden was too 
heavy, and very soon he sank under it. 

Second, were the executions of Walter Hu- 
ber, Mrs. Wagner, and ilr. Cooper, procured 
by the debtor, Lewis Huber? The judg- 
ments on which the executions issued having 
been entered in pursuance of wan-ants sign- 
ed and delivered a year before the petition 
in bankiTiptcy was filed, are valid; and the 
hold on the propertj' under them is good, un- 
less the debtor actively interfered to have 
the seizures made. An examination of the 
evidence has satisfied us that he did so in- 
terfere. Tlie burden of proof is on the plain- 
tiff; and we approaclied the case with a nat- 
ural inclination in favor of the execution 
creditors, whose judgments are not only hon- 
est, but for money loane.d; but the testi- 
mony tending to show an arrangement that 
the debtor should interfere to save these cred- 
itors, if danger threatened, at the expense of 
others, is too strong to be disregarded. That 
he should be inclined to prefer tlu>m, may be 
presumed; they were his near relations; that 
he infoi-med them of his condition, and that 
they, in consequence, and in a body, seized 
his property, is clearly proved. In the ab- 
sence of repelling evidence, an inference that 
his motive in thus informing them was to in- 
duce the action they took, and that he did it 
in pursuance of an understanding, would be 
justified. But there is more in the case. Mr 
Deck, a creditor, testifies that Huber told him. 
wheu pressing for payment, months before, 
"that suing would do no good; that he had 
money of his brother, sister and father-in- 
law; that he W'ould not leave them out in the 
cold." Mr. Wood, who called about a claim, 
as counsel, testifies that Huber told him sub- 
stantially the same; "that his sister, brother 
and father-in-law, had judgments; that his 
creditors could gain nothing by pushing; that 
if they pushed he would have his relations, 
sell him out; that they would use up the 
whole stock; that these debts were sacred^ 
and he thought it his duty to protect them! 
first." And Walter Huber, on(.' of the exe- 
cution creditors, says he would have entered 
his judgment earlier had it not been for 
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Lewis' statement that it would injure him, 
and a promise to tell him when danger ap- 
proached. "I relied on this; that is the rea- 
son I did not enter it sooner; I entered it the 
next morning after he told me he was going 
to make an assignment." The business con- 
nected with these claims was attended to hy 
Walter Huher and Mr. Cooper. They re- 
solved to issue all the executions, immediate- 
ly upon learning the debtor's condition, and 
did issue them. It is imimportant that Lewis 
may not have communicated directly with 
Mrs. AYagner. We cannot regai-d the denials 
of the parties to the transaction as a sufficient 
answer to this evidence. 

Third, is the judgment of the Coopersburg 
Savings Bank valid, and, if so, was the exe- 
cution which issued on it procured by the 
debtor? The warrant on which this judg- 
ment was confessed was signed within a 
month of filing the petition in bankruptcy. 
That the debtor was then "insolvent," as be- 
fore remarked, cannot be doubted. Knowl- 
edge of this fact on his part, and an inten- 
tion to prefer the bank in confessing the judg- 
ment, may, therefore, justly be inferred. But 
we fail to discover any evidence to warrant 
a conclusion that the bank had reasonable 
cause to believe him insolvent, or knowledge 
that his act was in fi-aud of the bankrupt 
law, without which the insolvency and im- 
proper motives of the debtor, are unimpor- 
tant. Mere suspicion of insolvency or fraud 
will not answer. Grant v. National Bank, 
97 U. S. SO. The officers say they believed 
him to be solvent, and the fact that they dis- 
counted his note at this time, supports their 
statement. The judgment must therefore 'be 
regarded as valid. And we find no evidence 
whatever that the debtor procured the exe- 
cution which issued upon it. He had no mo- 
tive to do so, such as existed in the other 
cases; and the testimony before referred to 
as applying there, is inapplicable here. 

A decree will therefore be entered, enjoin- 
ing and resti-aining Milton Cooper, Walter 
Huber, and Rebecca Wagner, tlieir respec- 
tive agents, servants and attorneys, from pro- 
ceeding under their aforesaid executions 
against the property of 0. LewiS Huber, seized 
as before mentioned, or in anywise interfer- 
ing or intermeddling with the same, or the 
proceeds thereof, as prayed for, and dismiss- 
ing the bill as respects the Coopei-sburg Sav- 
ings Bank. 



Case K"o. 13,788. 

In re SHINE et al. 

District Court, D, Massachusetts. March 3, 
1877. 

BANKitctPTCY — Composition. 

One creditor of a bankrupt, who was eudeav- 
oring to obtain a resolution of composition, 
wrote to another creditor, who Iiad not signed, 
desiring him to help forward the composition 
as much as possible, by his signature and other- 
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wise, and said: "I shall consider your doing 
so a personal favor, upon the strengli of whidi 
you may depend upon my trade in future." 
Held, that it was improper to obtain the signa- 
ture of a creditor in such a manner, and leave 
to record a resolution of composition containing 
such signature was refused. 

[Cited in 15 Alb. Law X 293, to the forego- 
ing proposition. Nowhere reported; opinion not 
now accessible.] 

[In the matter of Shine «& Sons, bankrupts.] 



Case No. 12,789. 

SHiNN V. Mcknight. 

[4 Cranch, 0. O. 134.] i 

Circuit Court, District of Columbia. April 
Term, 1831. 

Harbors — Fees — Bay Craft — Virginia Statute. 

The harbor master in Alexandria, D. C, has 
no right to charge fees upon vessels which come 
from Philadelphia through the Delaware canal, 
from the Delaware bay to the Chesapeake bay, 
and thence to Alexandria. Thej' are to be con- 
sidered as bay craft. 

Appeal from the judgment of a justice of 
the peace for harbor master's fees in the port 
of Alexandria, D. O. 

CRANCH, Circuit .Judge, delivered the 
opinion of the court (THRUSTON, Circuit 
Judge, absent). It is understood by the court 
that the vessels for which the harbor mas- 
ter, McKnight, the appellee, has charged his 
fees, in this case, were vessels employed as 
packets Avhich came from Philadelphia 
through the Delaware canal, from the Dela- 
ware bay to the Chesapeake bay, and thence 
to Alexandria. These vessels, we think, 
come within the meaning of the term bay 
craft, in the act of assembly of Virginia, 
respecting harbor masters, January IS, 1798, 
pp. 14, 381, and that the harbor master is 
not entitled to fees in such cases. The act 
does not confine the term "bay craft" to 
Virginia vessels, nor is there any evidence 
that it has been so confined during the long 
practice under the law. Bay craft belonging 
to, or coming from Maryland, have been 
considered, in practice, as much exempt from 
fees as Virginia bay craft; and the fact that 
tlie craft came from Philadelphia through Del- 
aware and Maryland cannot make any dif- 
ference in principle. If the act could be con- 
sidered as giving an exclusive advantage to 
Virginia vessels, I doubt whether it would 
not be void, as derogating from the exclusive 
right given to congress by the constitution 
of the United States, to regulate commerce 
among the several states. I am therefore of 
opinion that the judgment of the justice was 
erroneous, and must be reversed with costs. 

MORSELD, Circuit Judge, concurred. 

Judgment reversed, with costs. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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SHIP. 

[Cases cited under this title will be found 
arranged in alpiiabetieal order under the names 
of the vessels; e. g. "The Ship Subioneello. 
See Sabioncello.'*] 



Case No. 1S,790. 

SHIPLEY V. THOMPSON. 

[2 Bait. Law Tra'-- 244, 300.] 

Circuit Court, D. Mary.^^d. April 21, 1869. 

"War — Recovery of Monet Paid roit the Re- 
lease OF Captured Pbopekty. 

James Mackubbin and Thomas Donaldson, 
for plaintiff. 

R. J. Brent and Wm. Meade Addison, for 
defendant. 

Before GILES, District Judge. 

This is an action of assumpsit to recover 
$400 paid by [Joshua N, Shipley] to obtain 
the release of horses levied upon under a 
military order of Gen. Wallace, in order to 
indemnify [John W.] Thompson for the loss 
of a horse taken from him by Confederate 
soldiers in September, 1864. Thompson rep- 
resented to Gen. Wallace that his horse had 
been taken by a son of Shipley; and applied 
to him for protection. On the -witness stand 
he admitted that he, received the money lev- 
ied, but denied that he requested Gen. Wal- 
lace to issue th6 particular order offered in 
evidence, for a levy on plaintiff's property in 
order to indemnify himself. On the other 
hand, witnesses on the part of the plaintiff 
proved admissions of Thompson that he had 
instigated the levy, also that he had become 
satisfied that his horse had not been taken 
by young Shipley, and that the levy was 
wrongly made. 

The plaintiff's counsel offered prayers to 
the effect that if the property of the plaintiff 
was levied upon and taken possession of by 
force, under a military order, and that he was 
obliged to pay the money to obtain tlie re- 
lease of his property, and that the amount 
was levied at the suggestion of Thompson 
and for his benefit, and that the money of 
Shipley was paid over to him in accordance 
with the order, then the plaintiff' is entitled 
to recover. 

The defendant relies upon the military or- 
der of General Wallace as a complete de- 
fence; but also insists that the action is 
barred, because not being brought within two 
years, the limitation fixed by the 7tli section 
of the act of congress of March 3, 186-3. 
There is no plea of limitation, but the de- 
fence is made under the general issue. 

By the consent of the counsel the further 
consideration of the case was postponed until 
Wednesday, the 21st [of April], when the law 
points will be argued. 

Verdict for the defendant. 



Case No. 1S,791. 

In re SHIPMAN. 

[2 Hughes, 227; i 14 N. B. R. 570.] 

Circuit Court, W. D. North Carolina. Oct., 
1875. 

Baskruptct — ExEiiPTioxs— Pkiok Judgments. 

1. A bankrupt against whom judgments w6re 
rendered, before his bankruptcy, upon debts 
contracted prior to the adoption of the constitu- 
tion of North Carolina, is not entitled to his 
homestead exemption under the act of congress 
of March 3, 1873 [17 Stat. 577], as against 
such judgments. 

[Cited in Re Martin, Case No. 9,152.v] 

2. When the homestead exemption of such 
bankrupt has been allotted, the judgment cred- 
itors are entitled to have such allotment set 
aside, and their judgment liens enforced. 

In banki'uptoy. 

BOND, Circuit Judge. Tliis is a motion on 
the part of creditors to set aside an applica- 
tion for the allowance of a homestead oxemj)- 
tion out of property incumbered by judgments 
upon debts created antecedent to the adoption 
of the constitution of North Carolina, which 
provides for that exemption. It seems to me 
that this application is similar to that in Gunn 
V. Barry, 15 Wall. [82 XJ. S.] 610. which was 
made under a like provision in the constitution 
nf Georgia, and which the supreme court de- 
clared with some emphasis could not be al- 
lowed; and it is precisely the Case of Dil- 
lard [Case No. 3,912], decided in the Eastern 
district of Virginia. The act of congress of 
March 3, 1873, which was passed, as is main- 
tained at bar, to overrule the decision of Gunn 
V. Barry [supra], and to make the homestead 
exemption paramount to the liens of ante- 
cedent judgments, was, by the same court, 
Chief Justice Waite delivering the opinion, in 
Deckert's Case [Case No. 3,728], declared to 
be unconstitutional. The application on the 
part of the bankrupt must be refused, and the 
motion to set aside granted. 



Case No. 12,792. 

In re SHIPPING COM'R OF PORT OP 
NEW YORK. 

[13 Blatchf. 339.] 2 

Circuit Court, S. D. New York. May 11, 1876. 

Shipping Commissioseks — Fees — Clekk Hike — 
Office Expesses. 

Under the act of June 7, 1872, (17 SUit. 262,) 
authorizing the appointment of shipping com- 
missioners, (now title 33 of the Revised Stat- 
utes,) although it is provided that "the salary, 
fees and emoluments" of a commissioner shall 
not be more than ?o.000 per annum, and that 
"any additional fees shall be paid into the treas- 
ury of the United States," and that the com- 



1 [Reported by Hon. Robert W, Hughes, Dis- 
trict Judge, and here reprinted by nerinission.] 

^ [Reported by Hon Samuel Blatchford, Dis- 
trict Judge, anrl here reprinted by permission.] 
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missioner may engage clerks "at his own proper i 
cost," and that hi shall lease, rent or procure 
premises "at his own cost," yet the necessary 
and proper espenses of his office for clerk hire, 
and rent of premises, and otlier matters are first 
to come out of the fees he receives, and then 
he may retain, as .his emolument, out of such 
fees, $5,000 per annum, and then any of the 
fees which remain are to be paid into the treas- 
ury. 
[Cited in Re Accounts of Shipping Commis- 
sioner of Port of New York, Case No. 12,- 
793; U. S. V. Reed, 9 O. C. A. 563. 61 Fed. 
415.] 

George Bliss, Dist Atty., for the United 
States. 

Erastus C. Benedict and Robert D. Bene- 
dict, for the shipping commissioner. 

BLATCHFOBD, District Judge. A refer- 
ence having been made by the court to one 
of the masters thereof to examine and pass 
the accoxmts of the shipping commissioner 
for the port of New York, and to report to 
the court in reference thereto, he reports 
that the said shipping commissioner has ren- 
dered accounts of the receipts and expendi- 
tures of his oflBce from August 8th, 1872, to 
.Tanuary 1st, 1876, duly venfie^, and which 
are in great detail and comprise a vast num- 
l>er of items, each item of disbursement be- 
ing accompanied by its corresponding vouch- 
er; that it appears, from such accounts, that 
the receipts of the shipping comtnissioner's 
office were, from August 8th, 1872, to Janu- 
ary 1st, 1873, $20,303 50— from Januaiy 1st, 
1S73, to January 1st, 1874, ?37,765 15— from 
January 1st, 1874, to January 1st, 1875, 
^54,826 00— from January 1st, 1875, to Janu- 
aiy 1st, 1876, §50,459 00; and that the ex- 
penditures were, from August 8th, 1872, to 
•Tanuarj' 1st, 1873, $20,954 50— from January 
1st, 1873, to January 1st, 1874, $38,534 25— 
from January 1st, 1874, to January Ist^ 1875, 
-?53,243 78— from January 1st, 1875, to Janu- 
ary 1st, 1876, $51,114 04; and that he has 
not talvcn any testimony or made any ex- 
amination as to the propriety or necessity of 
the various items of expenditure charged, 
for the reason that the question meets him 
in limine, whether the shipping commission- 
er is "authorized, under the act of congress 
which creates his office, to apply to the pay- 
ment of rent, clerk hire and the other neces- 
saiy expenses thereof, the fees by him re- 
ceived in excess of the sum of $3,000," or 
whether all of the expenses necessarily in- 
cident to the conduct of his office are "to 
l)e paid out of the sum of $5,000 which the 
act gives him as his salaiy or compensation." 
The master also reports, that the only pro- 
visions of law which he has been able to 
find relating to the question are in title 53 of 
the Revised Statutes of the United States 
(chapter 1, §§ 4503, 4507, 4594); and that, 
therefore, before making any further investi- 
gation into, or report upon, the shipping com- 
missioner's accounts, he submits to the court 
for interpretation , the sections above men- 



tioned, that he may then, if required, pro- 
ceed fuitlier, in the light of its decision- 

The shipping commissioner for the port of 
New York was appointed under the provi- 
sions of the act of June 7, 1872 (17 Stat. 262), 
entitled "An act to authorize the appoint- 
ment of shipping commissioners by the sev- 
eral circuit courts of the United States, to 
superintend the shipping and discharge of 
seamen engaged in merchant ships belonging 
to the United States, and for the further pro- 
tection of seamen." The 1st section of that 
act provides, that "the several circuit com-ts 
of the United States, in which circuits there 
is a seaport or seaports for entry, shall ap- 
point a commissioner for such seaport within 
their respective circuits, as, in their judgment, 
may require the same, and^which shall also 
be ports of ocean navigation; such commis- 
sioners to be termed 'shipping commission- 
ers;' and may, from time to time, remove 
from office any of the said commissioners 
whom it may have reason to believe does 
not properly perfoim his duties; and shall 
provide for the proper performance of such 
duties until another pei-son is duly appointed 
in his place; shall regulate the mode of con- 
ducting business in the shipping offices to be 
established by the shipping commissioners, 
as hereinafter provided; and shall have full- 
and complete control over the same, subject 
to the provisions herein contained." The pro- 
visions of such 1st section are now to be 
found in section 4501 of the Revised Statutes. 
Under these provisions the present shipping 
commissioner for the port of New York was 
duly appointed in July, 1872, by the circuit 
court of the United States for the Southern 
district of New York. 

The 2d section of the act requires, that 
"every shipping commissioner so appointed 
shall enter into bonds to the United States, 
conditioned for the faithful performance of 
the duties required in his office," and that he 
shall take and subscribe, "before entering up- 
on the duties of his office," an oath, the "form 
of which is set forth in the section, and 
which is an oath that he will "support the 
constitution of the United States," and "truly 
and faithfully discharge the duties of a ship- 
ping commissioner," to the best of his ability 
and according to law. The commissioner in 
question gave such bond and took such oath. 
The provisions of such 2d section are now to 
be foimd in section 4502 of the Revised Stat- 
utes. 

The 3d section of the act provides, that 
"every shipping commissioner may engage a 
clerk or clerks to assist him in the transac- 
tion of the business of the shipping office, at 
his own proper cost, and may, in case of ne- 
cessity, depute such clerk or clerks to act for 
him in his official capacity; but the ship- 
ping commissioner shall be held responsible 
for the acts of every such clerk or deputy, 
and will be personally liable for, any penal- 
ties such clerk or deputy may incur by the 
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violation of any of the provisions of this act; 
and all acts done by a clerk, as such deputy, 
shall be as valid and binding as if done by 
the shipping commissioner. Each shipping 
commissioner shall provide a seal with -which 
he shall authenticate all his oflicial acts, on 
which seal shall be engraved the arms of the 
United States and the name of the seaport 
or district for which he is commissioned. 
Any instrument, either printed or written, 
purjjorting to be the official act of a shipping 
(!ommissiouer,. and pui"porting to be under the 
seal and signature of such shipping commis- 
sioner, shall be received as i)rima facie" evi- 
dence of the official character of such in- 
stniment, and of the truth of the facts there- 
in set forth," The provisions of such 3d sec- 
tion are now to be found in sections 4505 and 
4508 of the Revised Statutes. 

The 4th section of the act provides, that 
"every shipping commissioner shall lease, 
rent, or procure, at his own cost, suitable 
premises for the transaction of business, and 
for the preseiTation of the books and other 
documents connected therewith, and which 
premises shall be styled 'the shipping com- 
missioner's office.* And the general business 
of a shipping commissioner shall be, first, to 
afford facilities for engaging seamen, by 
keeping a register of their names and char- 
acters; secondly, to superintend their en- 
gagement and discharge, in manner herein- 
after metioned; thirdly, to provide means for 
securing the presence on board at the proper 
times of men who are so engaged; fourthly, 
to facilitate the making of apprenticeships to 
the sea service; and to perform such other 
:luties relating to merchant seamen and mer- 
•hant ships as are hereby, or may hereafter, 
under the powei-s herein contained, be com- 
mitted to him." The provisions of such 4th 
section are now to be found in sections 4.J07 
and 4508 of the Revised Statutes. 

The 5th section of the act provides, that 
"such fees, not exceeding the sums speci- 
fied in the table marked 'A,' in the schedule 
hereto annexed, shall be payable upon all 
engagements and discharges effected before 
shipping commissioners as hereinafter men- 
tioned, and such shipping commissioners 
shall cause a scale of the fees payable to be 
prepared, and to be conspicuously placed in 
the shipping office; and the shipping com- 
missioner may refuse to proceed with any 
engagement or discharge, unless the fees 
payable thereon are first paid." Table A in 
the schedule is as follows: "Scale of fees 
for matters transacted at shipping commis- 
sioners' offices: First. Fee payable on en- 
gaging crew, for each member of the crew, 
(except apprentices,) $2 00. Secondly, i-^ee 
payable on discharging crew, for each mem- 
ber of crew discharged, 50 cents." The pro- 
visions of such 5th section and table A are 
now to be found in section 4592, and table 
O in the schedule annexed to title 53 of the 
Revised Statutes. 



The Gth section of the act provides, that 
"every owner, consignee, agent, or master 
of a ship, engaging or discharging any sea- 
men or seaman in a shipping office, or before 
a shipping commissioner, shall pay to the 
shipping commissioner the whole of the fees 
hereby made payable in respect of such en- 
gagement or discharge, and may, for the 
purpose of In part reimbursing himself, de- 
duct, in respect of each such engagement or 
discharge, from the wages of all persons 
(except apprentices), so engaged or dischar- 
ged, and retain, any sums not exceeding the 
sums specified in that behalf in the table 
marked *B' in the schedule hereto annexed." 
Table B in the schedule is as follows: 
"Sums to be deducted from wages of sea- 
men in the partial repayment of the fees 
payable in table A: In respect of engage- 
ments, from the wages of each member of 
the crew, 25 cents. In respect of dischar- 
ges, from the wages of each member of the 
erew, 25 cents." The provisions of such 6th 
section and table B are now to be found in 
section 4593, and table E in the schedule 
annexed to title 53 of the Revised Statutes. 

Section 7 of the act provides, that "any 
shipping commissioner, or any clerk or em- 
ployee in any shipping office, who shall de- 
mand or receive any remuneration what- 
ever, either directly or. indirectly, for hiring 
or supplying any seaman for any merchant 
ships, excepting the lawful fees payable un- 
der this act, shall, for every such offence, 
incur a penalty not exceeding two hundred 
doUai-s." The provisions of such 6th section 
are now to be found in section 4595 of the 
Revised Statutes. 

The act then goes on to prescribe, in a 
large number of sections, the details of the 
business of the shipping commissioner, be- 
ing details of the genei-al business mention- 
ed in the 4th. section of the act. The com- 
missioner is required to aid in apprenticing 
boys to the sea service, receiving a fee of 
$5 from the master or owner for each boy 
bound, including the indenture; to see that 
shipping agreements are signed In his pres- 
ence; to see that seamen are discharged, 
and their wages are paid, in his presence; 
to make awards between master and sea- 
man, on matters submitted to him; to ex- 
amine as to provisions and water on board 
of vessels; and to take charge of the effects 
and wages of deceased seamen. 

The 66th section of the act then provides 
as follows: "That in no ease shall the sal- 
ary, fees, and emoluments of any officer ap- 
pointed under this act be more than five 
thousand dollars per annum; and any addi- 
tional fees shall be paid into the treasury 
of the United States." The provisions of 
such 66th section are now to be found in 
section 4594 of the Revised Statutes. 

It is apparent that the principal scheme of 
the act in question was to provide a system 
of engaging and discharging seamen, under 
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the supervision of a sliipping commissioner, 
wliicli should afford protection to seamen, 
and facilities to masters and owners of Tes- 
sels. It provides for written sliipping arti- 
cles to be signed by all seamen in the pres- 
ence of a shipping commissioner; that wages 
shall be advanced to seamen only in the 
presence of the shipping commissioner; and 
that, at the end of a voyage, a seaman shall 
be discharged and paid off only in the pres- 
ence of the shipping commissioner. For the 
shipping and the discharge of seamen the 
fees above named are to be paid by the owner 
or master of tlie vessel to the shipping com- 
missioner, who is to keep them, and one- 
eighth of the shipping fees and one-half of 
the discharging fees are to be retained by 
the master or owner out of the wages of 
the seaman. In return for so much of the 
fees as the master or owner does not get 
back from the seaman, facilities for pro- 
curing seamen are furnished by the shipping 
commissioner in the register he is to keep 
of the names and characters of seamen, and 
in the means he is required to provide for 
seexiring the presence on board of vessels, 
iit the proper time, of seamen for whom he 
makes engagements. In return for so much 
of the fees as the seaman pays, he has the 
protection afforded by the various provi- 
sions of the statute. The statute also con- 
templates that clerks may be necessaiy to 
assist the shipping commissioner in the 
transaction of the business of the shipping 
office; that such clerks are to be paid; that 
suitable premises for the transaction of the 
business of the office, and for the preserva- 
tion of the books and other documents con- 
nected therewith, are to be leased, rented, 
or procured; that the expense of such prem- 
ises is to be paid for; that registers of 
the names and characters of seamen are to 
"be kept; that a register of indentures of ap- 
prenticeship is to be kept; and that various 
documents and certificates may be neces- 
saiy to be prepared and given by the ship- 
ping commissioner. As the statute provides 
that "the salary, fees, and emoluments" of 
any officer appointed under it shall not be 
more than 55.000 per annum, and that "any 
additional fees shall be paid into the treas- 
ury of the United States," it is contended, 
on the part of the United States, that the 
shipping commissioner must pay into the 
treasury of the United States all fees re- 
ceived by him in excess of the sum of ?5,000, 
and must, therefore, pay out of such sum of 
?5.000 all the expenses of his office, for clerk 
hire and rent of premises, and other mat- 
ters. It is further contended that this view 
is fortified by the provision in section 3 
of the act, that the commissioner may en- 
gage clerks "at his own proper costs," and 
by the provision in section 4 of the act, that 
he shall lease, rent, or procure premises, 
"at his own cost." 

The act, as passed, provides, in its first 65 
geetions, for the performance of certain duties 



by the shipping commissioner and for the tak- 
ing by hhn of certain fees for the performance 
of some of those duties. Many duties are pre- 
scribed to be perfoi-med by him for which no 
specific fee is to be paid. The only fees to be 
paid to him are for engaging and discharging 
seamen and for apprenticing boys. So far as 
the first 65 sections are concerned, he may re- 
tain all of those fees. If he does, as he must 
have clerks and an office and books and printed 
blanks, and make other expenditures in dis- 
charging properly the duties imposed on him 
by -the act, he must pay for these things out of 
such fees, and only the sm-plus left can go to 
him as salary or emolument. If the fees are 
not sufficient to pay for these things, not only 
will he have no emolument, but he must, in 
addition, pay for these things out of other re- 
sources, if he has and provides for these things. 
It is meaningless to say to him, in the statute, 
that, as between himself and the fees, he may 
pay for these things out of the fees or out of 
his private resources other than the fees. He 
could do so, without the statute. The true 
meaning of the provisions as to "his own proper 
cost" and "his own cost" is this: The United 
States were creating an office and providing 
for the appointment of an officer, who was to 
be an officer of the United States, appointed by 
a court of law, within the provision of subdi- 
vision 2 of section 2 of article 2 of the consti- 
tution', and to give a bond to the United States, 
and to take an oath of office, and have a seal 
engraved with the arms of the United States. 
Duties were imposed upon such officer of such 
a character as to make it necessary that he 
should have a permanent place of business, 
with clerks therein, and books of record open 
to be consulted at all times. It would, there- 
fore, seem pi-oper that the United States should 
pay out of the treasury the salaiy of the offi- 
cer, and the expense of clerks and premises 
and books. Instead of that, a system of fees 
is established, which fees the officer is to re- 
ceive, and it is provided that the officer shaU, 
at his own cost, as such officer,- having such 
fees of office, paj' out of such fees, which oth- 
erwise would be his own, the expenses referred 
to, and that such expenses shall not be a chai-ge 
on the treasury of the United States. As re- 
gards such treasury, such expenses are at the 
proper cost of the office and of the officer, if 
they are paid out of the fees of the office. The 
commissioner must, indeed, see to it that the 
expenses do not exceed the fees; because, as 
to any such excess, no claim can exist against 
the United States. Congress had prescribed 
fixed fees, and no compensation beyond such 
fees and no other fees than those prescrijbed 
were authorized. Yet, it might happen that the 
fees would amount to such a sum over the ex- 
penses as to leave an improperly large surplus 
as emolument to the commissioner. Hence, at 
the close of the act, it is provided, in the 66th 
section, that the salary, fees and emoluments 
of any commissioner shall not be more than 
?o,000 per annum, and that any surplus beyond 
that sum shall be paid into the treasmy of the 
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T'liitc'd States. Unless it be the proper con- 
struction of tlio act, that the expenses are first 
to come out of the fees, and that then the com- 
mi^'sioner is to be allowed to retain, as his 
t'lmjhmieut, !?o,000 per annum out of tlie fees, 
and that then any of the fees which remain ai*e 
to be paid into the treasury, it follows, that 
the only proper construction of the 66th section 
must be, that, when the commissioner has re- 
ceived fees up to the amount of ?5,000, he must 
pay into the treasury the fees thereafter re- 
ceived. This would, in respect to the aggi-e- 
gate amomit of fees set forth in the report of 
the master as received by the commissioner 
from August Sth, 1872, to January 1st, 1876, 
namely, $163,353 65, requii-e the payment into 
the treasury of probably over ?145,000, w^hile 
the commissioner would probably have nothing 
for his own emolument. Certainly, in every 
seaport where the duties of the commissioner 
are onerous, he would have less compensation 
than in a seaport where his duties are light. 
Such results would, of coui-se, render the act 
wholly inoperative. A coustniction which 
would lead to such results ought not to be 
adopted unless it is clear that no other con- 
struction is possible. The construction contend- 
ed for on the part of the United States would 
defeat the plain intention of the statute. Well 
settled principles in the construction of statutes 
have established the propositions, that a thing 
which is within the intention of the makers of 
u statute is as much within the statute as if it 
were within the letter; and that a thing which 
is in the letter of a statute, is not within the 
statute, unless it be within the intention of the 
makers. The act in question is not a revenue 
law. There is in it no intention manifested to 
raise an5' revenue for the United States out of the 
fees to be paid under it. It is entirely consist- 
ent with its scope and purpose, that congi'ess 
designed that the system established by it 
should be self-sustaining as to expenses and 
emoluments, and that any sm-plus thereafter of 
fees should be paid into the treasuiy, in order 
that congress- might, in view of the amount, if 
any, of such surplus, so readjust the fees as to 
make the system no more than self-sustaining. 

It follows, that the proper construction of the 
provisions referred to is, that the shipping com- 
missioner is authorized to apply to the payment 
of necessary and proper rent, clerk hire and 
other expenses, the fees received by him, and 
that such expenses are not to be paid out of 
the sum which the statute allows for his sal- 
ary or emolument. Of course, the question of 
the necessity and propriety of any payments 
made by him for such expenses is one not now 
considered, but it is one to be considered by the 
master and reported upon by him and finally 
determined by the court, under the general 
power of regulation and control given to it by 
the 1st section of the act 

An order will be entered to the above effect, 
to be settled on notice. 

.JOHNSON, Circuit Judge. I concur in the 
opinion of Jtidge BLATCHFORD. 
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Circuit Court, S. D. New York. Jlarch 24. 
1879. 

Shipping Commissioseu — Port of New York — 
Accounts— Salaries of Depdties. 

1. The question of the salaries of employees iu 
the office of the shipping commissioner of the 
port of New York, considered. 

[Cited iu Re Accounts of Shipping Com'r of 
New York, 17 Fed. 139, 20 Fed. 212.] 

2. The question of allowing to be paid out of 
the receipts of the office in one year, expenses 
incurred in the previous year, and not then paid 
because the receipts of that year were not larfic 
enough for the purpose, considered. 

3. The shipping commissioner has, under sec- 
tion 4505 of the Revised Statutes of the United 
States, the power to appoint clerks with the tith?- 
of deputy commissioners. 

Objections to master's report. 

Stewart L. Woodford, Dist. Atty., for tlu' 
United States. 

Erastus 0. Benedict, for shipping commis- 
sioner. 

BLATCHIt'ORD, Circuit Judge. The Items 
and principles of the accounts of the ship- 
ping commissioner, in regard to expenses, for 
the years 1872, 1873, 1874, and 1875, were ex- 
amined and approved by the master to whom 
such accounts were referred, and his i-eport 
thereon was confirmed, on notice to the Unit- 
ed States attorney, by an order made by 
Judge Johnson on the 9th of January, 1877- 
and said order autliorized the shipping com- 
missioner to charge, as against the fees re- 
ceived in his office, the expenses set forth in 
said report as expenses of his oflice. The- 
United States attorney filed no exceptions to 
such report. That report shelved tliat Dep- 
uty C. D. Duncan received .$1,000 salary for 
21 weeks in 1872, §3,500 salary for the year 
1873, $3,900 salary for the year 1874, and 
§4,000 salary for the year 1875; that Deputy 
G. F. Duncan received §645 salary for 21 
weeks in 1872, .?3,000 salary for the year 1873, 
§3,900 salary for the year 1874, and .$4,000 
salary for the year 1875; and that Deputy 
F. C. Duncan received §900 salary in the 
year 1873, §3,900 salary for the year 1874, 
and §4,000 salary for the year 1875. In re- 
i gard to those salaries, the shipping commis- 
sioner stated, under oath, before the master, 
November 1, 1876, as follows: "The salaries 
paid to my deputies were the result of an 
understanding with Judge Woodruff. There 
is no fund but the fees of this ofiiee, out of 
which its expenses can be paid. The amount 
of that fund yearly is uncertain and irreg- 
ular, while certain of the office expenses, 
such as commissioner's salary, rent, salaries 
of the clerks and outdoor men, are necessa- 
rily fixed, and should be paid. It was, there- 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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fore, arranged -with all tlie deputies, that, 
after paying all sudi fixed expenses, the bal- 
ance of fees should be apportioned among 
them, not, howerer, to exceed §4,000 for any- 
one year. By this arrangement, the deputies, 
in engaging for each year, have never know^n 
what their salary would amount to until the 
year ended, and they have I'cceived, in this 
way, salaries vai-ying from .^2,-iOO to $4,000. 
This year," that is, 1876, "the business of the 
oflace has been very much below that of any 
previous year. So far, my sons have had to 
be content with sums, or pay," for 1870, 
"averaging a lute of $1,400 each per year, 
and Mr. Pentz with .?200 per month, or at 
the rate of ?2,400 per year. I have giuded 
them according to their necessities. Their 
duties were about equal, and, in doing even 
this, I have had to give up about $1,500 oi 
my own salary. There is no means of know- 
ing what the remaining two mouths of the 
year will do to improve our finances, but this 
is the situation at the end of ten months al- 
ready passed." JMr. Pentz, referred to, was 
chief deputy, and received in 1872, 1873, 1874, 
and 1875, the same salaries as G. D. Duncan. 
There was another deputy, Mr. Jenks, Avho 
received in 1872 (for 21 weeks) $1,000 salary; 
in 1873, $1,322.52 salary; and in 1874 (for 49 
weeks), $1,225 salary. There was another 
deputy, Mr. Kingsbury, who received, in 1872 
(for 21 weeks), $1,000 salary. There was an- 
other deputy, H. E. Duncan, who received, in 
1873, $3,000 salary; in 1874, $3,000 salai-y; 
and in 1875, $4,000 salary. There were thus, 
in all, 5 deputies m 1872; 6 m 1873; 6 in 
1874; and 5 in 1875. In 1872, the salaries to 
deputies (for 21 weeks) were $4,645; m 1873, 
$15,222.52; In 1874, $20,725; and in 1875, 
$20,000. There was also a bookkeeper, who 
received, in 1872 (for 21 weeks), $525 salaiT, 
in 1873, $1,350 salary; in 1874, $1,375 salary; 
and in 1875, $1,325 salary. There were, in 

1872, 6 clerks, who received (for 21 weeks) 
$2,559 salary; in 1873, 7 clerks, who re- 
ceived $4,948.52 salary; in 1874, 12 clerks, 
who received $9,688 salary; and in 1875, 10 
clerks, who received $8,372.66 salary. There 
were, in 1872, 12 outdoor officers, who re- 
ceived (for 21 weeks) $3,965.60 salary; in 

1873, 10 outdoor officers, who received $5,- 
559 salary; in 1874, 6 outdoor officers, who 

• received $4,798 salary; and in 1875, 6 out- 
door officers, who received $5,274.50 salary. 
There was, in 1872, one watchman who re- 
ceived $10 salary. There were in 1872, one 
messenger, who received $99 salary; in 1873, 
^ 2 messengers, who received $98 salary; in 

1874, 2 messengers, who received $374 salary; 
and in 1875, 2 messengers, who received $671 
salary. There were in 1872, one boy, who 
received $3 salary; in 3873, one boy, who 
received .$2 salary; in 1874, one boy, who 
received $59 salary; and in 1875, one boy, 
who received $29 salary. The commissioner 
himself appears to have had, as salary, in 
1872, $2,500; in 1873, $5,000; in 1874, $5,000; 
and in 1875, $5,000. In 1872, the receipts 
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were $20,303.50, and the expenses $20,960.50, 
crejiting a deficiency of $657. In 1873, the 
receipts were $37,763,15, and the expenses 
(including said $657) were $39,101.25, creat- 
ing a deficiency of $1,426.10. In 1874, the 
receipts were $54,826, and the expenses (in- 
eluding said $1,426.10) were $34,699.88, leav- 
ing a surplus of $126.12. In 1873, the re- 
ceipts (including said $126.12) were $51,361.12, 
and the expenses $51,794.54, creating a de- 
ficiency of $433.42. The order of January 9, 
1877, must be regarded as sanctioning the 
charge of the foregoing expenses against the 
fees, and the principle set forth as to the 
fixed expenses and the salaries of the dep- 
uties, and the propriety of paying a defi- 
ciency of one year out of a surplus of a suc- 
ceeding 3'ear. It is, of course, always open 
to the district attorney to show that any par- 
ticular expenses or salaries are too large, if 
he raises the point at a proper time and in a 
proper mannei*. 

The shipping commissioner filed, on the 
nth of January, 1S77, his detailed report of 
receipts and expenditures for the year 1876. 
It showed the receipts for the year 1876 to 
have been $30,576.25, and the expenses (in- 
eluding the said deficiency of .$433.42 at the 
end of 1875) to have been $31,149.03, leaving 
a deficiency, at the end of 1876, of $572.78. 
The salaries paid in 1876 were as follows: 
C. C. Duncan, commissioner, $4,275.51; John 
H. Pentz, deputy, $2,450; C. D. Duncan, dep- 
uty, $2,450; F. C. Duncan, deputy, $2,430; 
G. F. Duncan, deputy, $2,450; H. E. Duncan, 
deputy, $1,100; one bookkeeper, $1,300; 6 
clerks, $2,274.32; 7 outdoor officers, $2,631; 
one messenger, $170; and four boys, $293. 
The master to whom it was referred to ex- 
amine said account and report in reference 
thereto, reported, in his report filed February 
14, 1877, that he had been attended by the 
shipping commissioner and the district at- 
torney, and had examined the shipping com- 
missioner under oath, respecting said ac- 
counts, and had carefully investigated their 
details, and had examined the vouchers, 472 
in number, for the items of expenditure, and 
had passed said account, leaving said debit 
of $572.78. No order has ever been made 
confirming said report, or acting thereon, nor 
has the district attorney filed any exception 
thereto. 

The shipping commissioner filed, early in 
1878, his detailed report of receipts and ex- 
penditures for the year 1877. It showed the 
receipts for the year 1877 to have been $28,- 
650.25, and the expenses (including the said 
deficiency of $572.78, at the end of 1876) to 
have been $28,870.58, leaving a deficiency, 
at the end of 1877, of $220.33. The salaries 
paid in 1877 were as follows: C. G. Duncan, 
commissioner, $5,000; F. G. Duncan, deputy, 
$3,800; G. F. Duncan, deputy, $3,800; John H. 
Pentz, deputy, $1,400; C. D. Dimcan, deputy, 
$1,900; one bookkeeper, $1,360; 4 clerks, $2,- 
587.50; 5 outdoor officers $2,238.50; one en- 
gineer and messenger, $155; and 3 boys $298. 
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The master to whom it was referred to exam- 
ine said account and report in reference there- 
to, reported, in his rejKH't filed Februaiy 26, 
1S78, that he had been attended by the ship- 
ping commissioner and the district attorney, 
and had examined the shipping commission- 
er under oath, in a deposition annexed, and 
had carefully investigated the details of said 
account, and had examined the vouchers, 
451 in number, for the various items of ex- 
penditure therein, and had passed said ac- 
count, leaving said debit of §220.33. 

On the (Jth of March, 1S7S, the United 
States, by the district attornej-, filed excep- 
tions to said report filed Februaiy 26, 187S, 
to the etfect, that, upon said deposition of 
the sliipping commissioner, the master should 
have reported that the salaries paid to the 
thi-ee deputy commissionei-s. in. C. Duncan, 
G. F. Duncan and C. D. Dmican. at the rate 
of $3,800 per year each, were entirely too 
large for the work performed by themf that 
the item of ?572.78, deficiency at the end of 
187G, should not have been allowed as a 
charge against the receipts of 1877; that it 
appears, from said deposition, that the depu- 
ty shipping commissioners' duties at the port 
of New Yorlv consist only of shipping and 
discharging sailors; that there was but one 
person apprenticed to sea service during 
1877; that the power of the shipping com- 
missioner to employ clerks, granted to him 
by § 4505 of the Revised Statutes, does not 
authoi-ize the appointment of deputy com- 
missioners; that it appears from the ac- 
counts of said shipping commissioner on 
the files of this court, that the receipts of 
said shipping commissioner have amounted 
to various sums from ?28,000 to ?50.000 a 
year, and have been entirely consumed by 
the charges of said commissioner; that it 
appears, to be the practice of said commis- 
sioner to make such a disposition of the re- 
ceipts of the otfice as to use them up; tliat 
the salaries of the deputy commissioners 
were ?2,500 each for the year 1876, and $3,- 
800 each for the year 1877; and that the com- 
missioner undertakes to explain such in- 
crease in salaries by stating that the salaries 
are flexible and states no other reason there- 
for. 

In the deposition referred to the shipping 
commissioner testifies as follows, on his di- 
rect-examination: "From the time of my first 
appointment, in 1872, when the shipping law 
took effect, I consulted with Judge Woodniff 
at every step. The rental of the offices, 
the salaries of the deputies and other em- 
ployees, were arranged with his full knowl- 
edge and consent. Tlie expenses of the of- 
fice could only be boi-ne out of the fees, 
Avhich were fluctuating, and it was decided, 
that, while certain expenses, such as rental, 
clerk hire, outdoor officers, fuel, lights. &c., 
had to be fixed and provided for, the salaries 
of myself and the deputies must needs be 
fiexible. It M-as arranged, that all the depu- 
ties, at the beginning of each year, should 
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sign an agi-eement, by which they should 
render their services for the entire current 
year, accepting such pay therefor as the fees 
of the office would yield after the before- 
mentioned fixed expenses were paid, such 
salaries in no case to exceed four thousand 
dollars. Under this an-augement the salaries 
of the deputies have varied, from year to 
year, from $1,200 to $4,000. I have never, 
in any one year, received my own salax-y en- 
tire for that year. The salaries of the depu- 
ties, in 187G, were $4,000 each. In 1877, 
it was $2,550 each. The first four months of 
1877 would have yielded the deputies $1,800 
a year, one $2,400 a year, and myself about 
$3,500 a year. I submitted the whole matter 
to -Judge Johnson personally, on my first in- 
terview with him, and he used tlie expres- 
sion: 'I don't see, under the circumstances, 
h;)w you can do any differently.' The sal- 
aries for that yeai- amounted to $3,800, the 
largest; one, a half year, at $1,900; and 
ilr. Pentz $200 a month until he died, which, 
I think, was in August." On his cross-exam- 
ination by tile assistant district attorney, he 
testified as follows: "Q. ^^'hat is the char- 
acter of the services required of the depu- 
ties? A. They begin by assisting captains 
in forming their agreements with their 
crews. Tliey assist captains in selecting 
crews on the fioor. Tliey explain to each 
seaman the nature of the contract. They 
witness and certify the signature of each 
seaman. They issue an advance note to 
each seaman and put it in his own hand, 
Avhile sober. They supervise the prepara- 
tion of every ship's papers outward. Tliey 
supervise the putting of ship's crews on 
board, in difflcxUt cases doing it in person 
themselves. They go on board ships in the 
harbor and quell mutinies and arrange dis- 
putes. ^Vlien seamen are st-arce, they go to 
neighboring ports, even as far as Chicago, 
to bring crews here. They examine every 
sailor's account, as rendered, with the cap- 
tain,' and correct it, when correction is need- 
ed. They arrange minor differences with 
seamen, in their settlement. They witness 
officially the discharge and payment of every 
seaman, while sober. They issue certificate's 
of discharge to every seaman. They re- 
ceive and pay out cash due to seamen 
to the amount of about $100,000 a month. 
They attend to all steamers on board, with- 
out troubling them to come to the office, 
and maintain perfect order and discipline 
through the building. Q. Can you state how 
much has been received as fees, under the 
schedule providing for the payment of fees 
for apprenticeships? A. Five dollai-s. Q. 
You have office hours each day. TVhat are 
they? A. From half past S a. m., until 5 
p. m., for indoor employees, and as much 
longer as may be necessary. The work 
often keeps them till 6 or 7 o'clock. The 
outdoor men have to be in readiness for duty 
at all hours, day and night; very frequently 
on duty at 4 o'clock in the morning, to get 
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ilie crews on board, to suit tlie tide. Tliis 
will also apply to deputies. Q, Are tlie men, 
your employees, engaged eveiy day? A. Yes, 
every day. Q. Won't you s|ate generally the 
method hy which the crews are shipped and 
discharged? A. A captain comes, for in- 
stance, to-day, in the morning, and opens his 
iirticles, arranges the form of agreement, 
with the deputy, on blanks which we have 
there, for the voyage which he is about to 
enter on. He applies to the deputy on the 
shipping side of the office. He signs a writ- 
ten request for me to furnish the crew that 
he requires. He appoints a time, generally, 
the next" day, for the shipment of his crew. 
At the hour given, which we make known, 
the floor is usually well filled with sailors 
seeking employment at the shipping eommis- 
.siouer's office. The sailors must all be sober 
and orderly. The captain and my deputy 
stand behind a rail and desk. The captain 
selects such men as he chooses, and calls 
them in one by one. The nature of the voy- 
4ige is thoroughly explained to the seaman, 
and, if my deputy knows anything bad about 
the man's record, the captain is informed of 
it before the man signs. After the whole 
crew have signed articles of agreement, 
w^hich they do in that room, they are cau- 
tioned by my deputy to pay no blood money 
for their chance. This is a tax exacted by 
captains, mates and landlords, for supposed 
influence in procuring them situations. Their 
4idvance notes are then filled out. Each 
sailor, on leaving port on a foreign voyage, is 
entitled, by custom, to advance wages, for 
from one to two months. This is paid by 
what is called an advance note, given to the 
sailor and payable three. days after the ship 
sails, if he is on board and earning his 
wages. These notes ai-e handed to the sea- 
men after they have shipped. This com- 
pletes the shipment of seamen. After this 
the captain notifies the deputj- the day and 
hour at which he wishes the crew on board 
for departure. The deputy details this work 
to our outdoor officers, who, at the proper 
time, gather up the sailors from their differ- 
•ent boarding-houses, and put them on board. 
If, at this time, sailors are drunk and disor- 
derly, who have shipped, they are, at the 
request of the captain, removed, and others 
taken in their places. The entire crew, be- 
ing on board at the dock, sober and orderly, 
are mustered by my officers and examined 
touching their settlements with their land- 
lords. Complaints of foul treatment, if any, 
are heard and reported to me. The names 
of all on board are checked and reported to 
the deputy at the office by the officer, and, at 
the proi>er time, the advance notes of all 
men so checked as being on board are paid, 
generally to the landlords, who hold the sail- 
ors' endorsements of them. Complaints of 
unfair dealings by such landlords are inves- 
tigated and settled by the commissioner, be- 
fore these notes are paid. As to the method 
of discharge: Twenty-four hours prior to 
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the time for the payment of sailors' wages 
inward, the captain comes, bringing his ac- 
counts with his seamen, his articles of agree- 
ment, and his official log. An appointment 
is made with him for an hoiir next day, to 
meet these men and pay them off, at my of- 
fice, which appointment is always posted on 
the bulletin board of the shippmg hall. The 
deputy in the paying ofE department exam- 
ines these accounts, each one thoroughly, 
and coiTccts them, when necessary, and then 
passes them over to the clerk in that depart- 
ment, whose dutj' it is to make the payment. 
At the hour appointed, the captain and crew 
meet, and, in the presence of the deputy of 
the department, a clerk, having first received 
the cash from the captain, pays to each man, 
into his own hand, while sober, the balance 
found to be due him. Small differences aris- 
ing between the captains and their seamen 
are adjusted on the spot by the deputy. 
Large ones are usually referred to me, and 
I adjust them, parties frequently appearing 
by counsel. On the completion of the pay- 
ment of seamen's wages, the captain and the 
seamen sign what is called a mutual re- 
lease, and the seaman is furnished with a 
discharge paper, embodying his character 
and capacity, and the particlars of the voy- 
age just closed. My office is 187 and 189 
Cherry sti'eet. It consists of one large hall, 
50 feet by 120 feet, extending from Cheeiy 
street to Water street; the commissioner's 
office, about 30 feet by 20 feet; and the cash 
department, on the lower floor, about 30 feet 
by 60 feet. There are four department^— - 
shipping, paying, cash, and steamship de- 
pai'tments. I have stated the general serv- 
ices performed in my office, except my own 
duties, which I have not touched upon. My 
duties consist of general supervision of all 
the departments, in holding arbitration 
courts, hearing complaints of seamen, an- 
swering correspondence touching missing 
seamen, from all parts of the world, and in- 
stiiicting ship-masters and owners. Q. I 
see P. C Duncan, G. F. Duncan and O. D. 
Duncan on the pay roll of the shipping com- 
missioner for 1877, the first two receiving 
salaries of ?3,800 each and the third receiv- 
ing ?1,900 for six months. Are they rela- 
tives of youi's? A. Sons. O. D. Duncan, 
my son, owned, and still owns, a plantation 
in Florida, from which I called him to assist 
me and to which he has since returned. F. 
0. Duncan was master of the Kate Daven- 
port, a large ship in the East India ti-ade, 
which I requested him to leave and come to 
my assistance. Geoi'ge F. Duncan was en- 
gaged in the jewelry business, and I request- 
ed his assistance also. AH this in 1872, when 
I first came into the office." 

The receipts of the shipping commission- 
er's office, from shipping fees, were, in 1872 
(from August 1st), ?15,922; in 1873, ?29,762; 
in 1874, $41,500; in 1875, $39,200; in 1876, 
$23,062; in 1877, $22,625. Its receipts from 
paying-off fees, on discharge, were, in 1872 
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(from Aiigust 1st), $4,381.50; in 1873. ?S,003.1.-); 
iul874,$13.;i26; iu 1875, $12,035 ; inl870, $6,711.- 
'27); in 1877. $o,82.j.25. The number of sea- 
men shiinjed hy the office was, in 1872 (from 
August Isti. 10,541; in 1873, 16,756; in 1874, 
26,636; in 1875, 25,408; in 1876, 13,346; in 
1877, 12,165. The number of seamen paid off 
by tlie office, on their discharge, vras, in 1872 
(from August 1st), 7,785; in 1873. 15,S}2; in 
1874, 27,756; in 1875, 24,277; in 1876, 13,477; 
in 1877, 11,660. Tlie amount of money paid 
by the office into the hands of seamen for 
wages due and accruing to them, was, in 
1872 (from August 1st), $384,241.82; in 1873, 
$1,182,103.17; in 1874, $1,653,186.08; in 1875, 
$1,517,762.23; in 1876, $946,844.21; in 1877, 
$856,220.43. The amount of money collected 
by the office and paid into this court, for 
wages of deceased seamen, was, in 1872 (from 
August 1st), $847.50; in 1873, $3,945.10; in 

1874. ,?3.333.58; in 1875, $1,923.69; in 1876, 
$3,205.28; in 1877, $1,485.80. 

1. As to the allegation, that, on the deposi- 
tion of the shipping commissioner, the mas- 
ter should have reported that the salaries, at 
the rate of $3,800 a year, paid to the three 
deputj-^ commissioners, F. C. Duncan, G. F. 
Duncan and C. D. Duncan, were entirely 
too large for the work performed by them. 
There is nothing to show that any such point 
was taken by the district attorney before the 
master. Nor was any evidence introduced 
before the master, by the district attorney, 
to show that the salaries of the deputies wei'e 
too large for the work performed by them. 
No witness expresses an opinion to that ef- 
fect, nor was the shipping commissioner ask- 
ed whether he could not have obtained com- 
petent persons to discharge the duties so per- 
formed for a less compensation, nor was any 
evidence given that he could. The an-ange- 
ment made is testified to have had the sanc- 
tion of each of my i)redecessors, Judges 
Woodruff and Johnson. The three deputies 
named were deputies from the beginning. 
The arrangement was one which sanctioned 
a salary of $4,000 to each of them, if the fees 
of the office would pay it. It has never ex- 
ceeded that sum. The commissioner and the 
deputies had a right to rely on the arrange- 
ment, iintil it should be shown, on notice 
and hearing, that the salaiies ought to be 
reduced. These observations cover the above 
named accounts. I do not intend to say, 
liowever, that the salaries of the deputies 
and of other subordinates ought not to be re- 
duced and their number fixed for the future, 
nor do I intend to say that they ought. The 
propriety of the salaries paid was not ques- 
tioned before the court by the district attor- 
ney until the report for the year 1877 was 
brought up, although the arrangement was 
fully explained by the shipping commissioner 
in his deposition of November 1, 1876, in re- 
gard to the accounts down to the close of 

1875. Under section 4501 of the Revised 
Statutes, the court has power to regulate the 
mode of conducting business in. the office of 



the shipping commissioner, and has full and 
comi^lete control over the same. If the dis- 
trict attorney desires an order of reference 
to a master to ti^e proof as to what the num- 
ber of employees in the office of the shipping 
commissioner should be for the future, and 
what their salaries should be, and what 
would be a proper arrangement in regard to 
those matters, to be sanctioned by the court, 
such an order will be made. 

2. As to the claim that the $572.78 should 
not have been allowed by the master as a 
charge against the receipts of 1877, I do not 
tliink the exception can be allowed. It does 
not appear that the point was mised before 
the master. The practice was sanctioned 
by the district attorney, in reference to the 
deficiency of $657, in 1872, and in reference 
to the deficiency of $1,426.10 at the end of 
1873, and in reference to the surplus of $126.12 
at the end of 1874, and in reference to the 
deficiency of $433.'^ at the end of 1875, by 
his not excepting to the report in reference 
to the accounts for those years. This court, 
in May. 1876, in Re Shipping Commissioner 
LCase No. 12,792], said, in reference to the ac- 
eotmts down to the close of 1875: "The act 
in question is not a revenue law. There is 
in it no intention manifested to raise any 
revenue for the United States out of the fees 
to be paid under it It is entirely consistent 
with its scope and purpose, that congress de- 
signed that the system established by it 
should be self-sustaining as to expenses and 
emoluments, and that any surplus thereafter 
of fees should be paid into the treasury, in 
order that congress might, in view of the 
amount, if any, of such surplus, so readjust 
the fees as to make the system no more than 
self-sustaining." The shipping commission- 
er had a right to rely on the principle, as an 
established one, that he would be allowed to 
charge the $572.78 against the receipts of 
1877. If a change in that respect is to be 
made for the future it should be made by an 
order of the court, on notice and hearing. 

3. As to the claim that the power of the^ 
shipping commissioner to employ clerks, 
granted to him by section 4505 of the Revised 
Statutes, does not authorize the appointment 
of deputy commissioners. The proceedings 
before recited show that there have been 
deputy commissioners from the beginning,, 
and that the propriety of their appointment 
has been sanctioned by the master and the 
court and the district attorney. Section 4505^ 
provides, as follows: "Any shipping com- 
missioner may engage clerks to assist him in 
the transaction of the business of the ship- 
ping office, at his own proper cost, and may^ 
in case of necessity, depute such clerks to act 
for him in his official capacity; but the ship- 
ping commissioner shall be held responsible- 
for the acts of eveiT such clerk or deputy,, 
and will be personally liable for any penal- 
ties such clerk or deputy may incur by the 
violation of any of the provisions of this title; 
and all acts done by a clerk, as such deputy. 
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shall be as valid and binding as if done by 
the shipping commissioner." The deputies 
are only clerks, but it is wholly in the discre- 
tion of the commissioner to judge of the nec- 
essity of depiiting such clefks to act for him. 
It does not appear that there has been any 
other appointment of deputy commissioners 
than such deputing of clerks as is authorized 
by the statute. 

4. The other matters embraced in the ex- 
ceptions are statements as to what is contain- 
ed in the deposition of the commissioner and 
in the accounts. 

For the reasons before stated, the matters 
of the exceptions, considered as objections 
to the eonflrmlng of the report, must be over- 
ruled, and an order must be entered confirm- 
ing the report of the master in regard to the 
accounts for 1876, and a like order must be 
entered confirming the report of the master 
in regard to the accounts for 1877. 
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Case No. 1S,794. 

SHIRK V. PULASKI COUNTY. 

[4 Dill. 209; 1 4 Cent. Law J. 390.] 

Circuit Court, E. D. Arkansas. April, 1877. 

Counties ~ County Warrants — Defences — 
Rights op Holueu. 

1. "Warrants issued by counties in Arkansas 
are not commercial paper, free from legal and 
equitable defences in the hands of a subsequent 
holder, but such holder takes them subject to 
such defences. 

[Cited in Goldman v. Conway Co., 10 Fed. 

889.] 
[Cited in Board of Suo'rs v. Catlett's Bs'rs 

(Va.) 9 S. E. 1001.] 

2. Under the laws of Arkansas, warrants is- 
sued for more than the sum actually due a 
claimant in order to make the warraut worth 
in money the amount of the debt due from the 
county, are void as to the excess, and may be 
defended against accordingly. The act of the 
county authorities, in auditing the claim and is- 
suing the As'arrants, is not conclusive, as a ju- 
dicial determination, upon the parties. 

[Cited in Board of Com'rs of Hamilton Co. v. 
Sherwood, 11 C. G. A. 507, 64 Fed. 107.] 

3. Under the circumstances, the court treat- 
ed the holders of such warrants as the equita- 
ble assignees of the valid legal claim of the 
payee, or of the holder's proportionate share 
of such claim where several warrants were is- 
sued therefor, subject to any payments the 
county may have made to any holder of a war- 
rant representing a portion of such claim, fr 

[Cited in Wood v. Louisiana, Case No. 17,948; 
Gause v. Clarksville, 1 Fed. 357; Thomp- 
son V. Searcy Co., 6 C. G. A. 674, 57 Pod. 
1033.] 

4. The statutes of Arkansas, as to calling in 
warrants "in order to cancel, reissue, and classi- 
fy the same," construed. 

At law. 

Kimball & Rose, for plaintiff. 
Mr. Brown, for defendant. 

Before DILLON, Circuit Judge, and CALD- 
WELL, District Judge. 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



DILLON, Circuit Judge. This is an action 
upon a great number of county wai-rants, is- 
sued at various 'times, and of various class- 
es, by the defendant countj'. Some of these 
are warrants that were rejected by the coun- 
ty court, under the "ealling-in" order of April 
19th, 1875; some are warrants which were 
not presented under that order; some are 
wari-ants presented under that order, and re- 
issued by the county court; and some of the 
wax-rants rejected, and. some of the warrants 
reissued under that order, are what is pop- 
ularly known as "flve-to-one" or "ten-to-one" 
warrants. Upon consideration of the demur- 
rer to the answer, which has been fully and 
ably argued on both sides, the court rules the 
following propositions: 

1. That the order of April 19th, 1875, made 
under the act of February 27th, 1875 (Laws 
1875, p. 189), requiring all outstanding war- 
rants and scrip issued by the defendant coun- 
ty prior to October 30th, 1874, to be present- 
ed to the county court on or before the 30th 
day of July, 1875, "in order to cancel, reis- 
sue, and classify" the same, was unauthor- 
ized and void. Following the decision of- the 
supreme eoui't of the state in Parsel v. 
Barnes, 25 Ark. 261, the act of February 
27th, 1875, above referred to, can only oper- 
ate on warrants issued after that act went 
into effect The general law on this subject 
(Gantt, Dig. Laws Ark. § 614) prohibits such 
"calling-in" orders oftener than once in three 
years. It is admitted on the record that 
there was a previous call by the defendant,, 
in July, 1873, requiring warrants to be pre- 
sented by the 1st day of October, 1873, and 
the above mentioned order of April 19th, 
1875, was within that period. For these 
reasons, we hold that the order of April 19th, 
1875, was beyond the authority of the county 
court, and void. We feel more assured of the 
correctness of this conclusion, since the coun- 
sel for both parties conceded that this was 
the true view; at all events, it was not seri- 
ously controverted by the learned counsel for 
the county. 

2. It results as a corollaiy from the fore- 
going proposition that the legal rights of the 
holders of countj^ warrants issued prior to 
October 30th, 1874, were in no manner af- 
fected by the order of April 19th, 1875. All 
action under it by the county court was 
eoi-am non judiee, and this irrespective of the 
question as to the effect of the county court 
not being in session on the 30th day of July, 
1875, the time fixed and limited by the "call- 
ing-in" order for the presentation of the 
warrants. Therefore, whether the holders of 
warrants issued prior to October 30th, 1874, 
failed to present them under the order of 
April 19th, 1875, or presented them and they 
were rejected, or presented them and re- 
ceived reissued warrants, their rights are in 
no wise affected by what was done under 
that order. They were not bound to present 
them under that order; the county, by virtue 
of that order, had no legal power to reject 
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them; and the warrants reissued under that 
order derived no validity from the order of 
reissue which they did not before possess. 

S. As to "five-to-one" or "ten-to-one" war- 
rants, so-called. In many cases the county 
court (according to the answer, which is to 
be talieu as true on the demurrer), for legal 
fees to county offieei-s, the amount whereof 
was definitely fixed by statute, and for the 
support of paupers, and for work and labor 
in respect of matters which were county 
charges, issued warrants for five or ten times 
the legal fees of the officers, or the money or 
currency value of the support of the paupers, 
or work and labor done for the county. 

The reason for this was the depreciation of 
warrants, and the corresponding difference 
between money and warrants. The statute 
of this state, at the time the warrants were 
thus issued, contained the following provi- 
sions, applicable to this question: 

"Sec. 001. It shall be unlawful for any 
board of supervisors to allow any greater 
sum for any account, claim, demand, or fee- 
bill against the county, than the amount ac- 
tually due thereon, dollar for dollar, accord- 
ing to the legal or ordinary compensation for 
services rendered, materials furnished, sala- 
ries or fees of officers, or to direct the issu- 
ance of county warrants upon such accounts, 
claims, demands, or fee-bills, for more than 
the actual amount so allowed, dollar for dol- 
lar. 

"Sec. 602. Before any account, claim, de- 
maud, or fee-bill shall be allowed by any 
board of supervisors, said board shall re- 
quire the person or persons, or their legal rep- 
resentatives, claiming the same to be due, 
to attach to said account, claim, demand, or 
fee-bill, an affidavit that the same is just 
and correct, and that no part thereof has 
been previously paid; that the services char- 
ged for, or materials fiirnished. as the case 
may be, were actually rendered or furnished, 
and that the charge made therefor does not 
exceed the amount allowed by law, or cus- 
tomaiT charges for similar services or ma- 
terials, dollar for dollar; which account, 
claim, demand, or fee-bill, together with the 
affidavit thereto, shall be filed with the coun- 
ty clerlv, and keiJt in his office for the term 
of ten years, and the same shall be subject 
to inspection b.v any member of the grand 
jury of the county, at each term of the circuit 
court, or by the prosecuting attorney of the 
circuit. 

"Sec. 603. In all eases the board of super- 
visors shall require an itemized account of 
any claim presented to them for allowance, 
sworn to as required by the preceding sec- 
tion, and may in all cases require satisfac- 
toiy evidence, in addition thereto, of the cor- 
rectness of the account, and may examine 
the parties and witnesses, on oath, touching 
the same, and shall have power to compel 
tlie production of all books, accounts, pa- 
pers, or documents, which may be necessai*y 
in the investigation of any matter coming 



properly before them, aud within their juris- 
diction. 

"Sec. 604. Boards of supervisors are hert'- 
by prohibited from auditing and allowing to 
any officer any ffee or allo-\\ ance not specifi- 
cally allowed such officer by law; and in no 
case shall constructive fees be allowed to 
or paid officers, by any county of this state. 
"Sec. 605. Whenever any allowance shall 
be made by a board of supervisors, and an 
order therefor entered upon the recox'ds, the 
county clerk shall, when requested by the 
person in whose favor siich allowance has 
been made, issue a warrant for the amount 
of such allowance, which warrant sliall be 
in tlie following form." (Here follows the 
form of the waiTant.) 

It is our opinion that the effect of this 
legislation is to prohibit the county from is- 
suing a warrant for any greater sum than 
such sum as would pay "the amount actually 
due*' the creditor in money, "dollar for dol- 
lar;"' a dollar in warrants for each one hun- 
dred cents of his demand. 
It is probable that, even without such di- 
j reet prohibition, the county court, unless ex- 
; pressly authorized, would have no such pow- 
! er. And so the point has been adjudged. 
I Foster v. Coleman, 10 Cal. 2TS. 
i 4. It is insisted, however, by the warrant- 
holder, that the auditing of claims by the 
I county court, or by its predecessor, the board 
of supervisors, and the issuing of a warrant 
for the amount found due a claimant, is a 
judicial act and a judicial determination of 
the question of the county's liability, whicli 
is binding on both the claimant and the coun- 
ty, unless reversed on appeal, or set aside 
in some direct manner; and, as a conse- 
quence, that the liabilitj^ of the county on 
warrants, or the consideration therefor, can- 
not be inquired into collaterally, or by way 
of defence to an action on the warrants. 

The stiitute of this state gives the county 
court power "to audit, settle, and direct the 
payment of all just demands against the 
county." Gantt, Dig. § 595. The claimant 
may appeal from the allowance, or refusal 
to allow, but it has been decided that the 
county cannot Chicot Co. v. Tilghman, 26 
Ark. 461. 

There is nothing peculiar in the legisla- 
tion of Arkansas in the matter of auditing 
claims and issuing warrants therefor; and 
it has been decided in many states, and re- 
peatedly, that such settlements have not the 
force of judicial judgments, which estop or 
conclude either the claimant or the county. 
Among the many cases on this subject, tlio 
following are directly in point: "Webster Co. 
V. Taylor, 19 Iowa, 117. 120, and cases cited; 
Clark V. Des Moines, Id. 199; Clark v. Polk 
Co., Id. 248; School Dist. Tp. v. Lombard 
[Case jS^o. 12,478]; Keller v. Commissioners 
Leavenworth Co., 6 Kan. 510; Goodnow v. 
Board Com'rs Ramsey Co.. 11 if inn. 31 [Gil. 
12]; Dill. Mun. Corp. § 412, and cases cited; 
Mayor of Nashville v. Bay, 19 Wall. [86 U. 
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S.] 4CS, 477. ilany more eases migM be 
cited, but it is liardly necessary. The ti'ue 
rule is this: Witbiu the limits of tlieir pow- 
er, as conferred by statute, the action of the 
countj' court, in determining the amount due 
a creditor of the county, in the absence of 
fraud, or, perhaps, mistake, binds the coun- 
ty; but the county court cannot bind the 
county by ordering a claim to be paid, which 
is not made a county charge by statute, or 
by allo^^'ing more than the statute distinctly 
limits, or by an allowance in the face of a 
statutory prohibition. 

Any other principle would ruin municipali- 
ties and counties; and the danger which 
would result from it is well exemplified in 
this case, where ten dollars have been al- 
lowed for one, and where, it is said, the of- 
ficers of the defendant counts' have in this 
manner issued $400,000 of warrants within a 
few yeai-s, which are yet outstanding. 

5. This practice having so long obtained, 
and tliese warrants having been issued and 
passed freely into circulation without ob- 
jection, they are, doubtless, in many cases, 
in the hands of parties who have received 
them for value in good faith. Bach holder 
is the equitable assignee of the valid, legal 
claim of the payee, or of the holder'? propor- 
tionate share of such claim, where several 
warrants have been issued therefor, subject 
to any payments the county may have made 
to any holder of a warrant representing a 
poi*tion of such claim. 

We have some doubt as to whether the 
holder of these "five-to-one" or "ten-to-one" 
warrants can recover on them even thus far, 
but, under the circumstances, we see no in- 
justice which a recovery to this extent, and 
subject to these limitations, can work to the 
county; and it is but just to the present 
holders of the warrants, who may have taken 
them in good faith and for value— a result 
which would have been avoided if the coun- 
ty or the people had promptly stopped, as 
they ought, this bad business. 

Wherever the original claimant could have 
recovered against the county, there is no in- 
consistency in subrogating the holder of war- 
rants issued for such a claim to the rights of 
the payee. And such a principle was in re- 
ality adopted in School Dist. Tp. v. Lombard 
[supra], by Mr. .Justice Miller, for there is 
no substantial difEerence in the rights of the 
parties, whether the county files a bill in 
equity to cancel a warrant for illegality, or 
is allowed for that reason to make a defence 
thereto. 

A judgment on the demurrer to the an- 
swer will be entered, in conformitj' with 
these views. .Judgment accordingly. 

NOTE. The circuit court of the United 
States for the Eastern, district of Arkansas, 
April term, 1876, upon a review of the legisla- 
tion of that state toucliing the indebtedness of 
coimties on warrants, and the provisions of the 
new constitution on the subject of coimty in^ 
debtedness, decided the following propositions: 

1. That the county court, in case the county 
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IS indebted, owes a legal duty to the creditor, 
or warrant-holder, to exert the power of levj'- 
ing taxes to the maximum limit allowed by 
law, if necessary, to pay the outstanding in- 
debtedness of the county. The maximum rate 
can in no event be exceeded. Dill. Mun. Corp. 
§ 689. 

2. That a creditor, who has obtained a judg- 
ment in this court against a county, may, after 
proper demand on the county court to discharge 
its duty in this regard, and a neglect or refusal 
on the part of the court to comply with such 
demand, have a mandamus to compel the per- 
formance of such duty. There must be such a 
demand, or averment of facts of such a nature 
as will dispense with the demand. 

3. Under the new constitution (article 16, § 
9), as to indebtedness then existing, there is a 
duty, which creditors may enforce, resting on 
the county court, to levy a tax, not exceeding 
one-half of one per cent. Such tax, when lev- 
ied and collected, cannot "be used for anj 
other purpose" than the payment of such in- 
debtedness (article 16, § 11), and must, accord- 
ing to our present impression, although the 
court does not hold itself concluded on the 
point, be collected in money, and not in other 
warrants. See U. S. v. Miller County [Case No, 
15,776]. 



Case No. 13,795. 

SHIRLEY et al. v. The RICHMOND. 

MERCHANTS' MUT- INS. CO. v. The RICH- 
MOND and The SABINE. 

[2 Woods, oS.] 1 

Circuit Court, D. Louisiana. Nov. Term. 
1874. 

Coi-Lisiox— Lookout— RcLB of Navigatiox ox 
aiississiPPi River. 

1. A neglect to keep a proper lookout, which 
does not in any way contribute 'to a collision, 
cannot be alleged as a ground on which to re- 
cover damages caused by the collision. 

[Cited in The Ping-On v. Blethen, 11 Ped. 
615.] 

2. A neglect of the well established rule, for 
navigating the Mississippi river, that ascending 
boats shall run the points, and descending 
boats the bends, which results in a collision 
and loss, renders the boat which disregards 
the rule liable for the damages. 

rCited in Baltimoi-e & O. R. Co. v. Wheel- 
ing, P. & O. Transp. Co. 32 Ohio St. 140, 
148.] 

[Appeal from the district court of the Unit- 
ed States for the district of Louisiana.] 

About half past two o'clock on the morning- 
of the 11th of Febi-uary, 1872, the steamers 
Sabine and Richmond collided with each oth- 
er a short distance below Twelve Mile Point 
on the Mississippi river. As a result of the- 
collision, the Sabine sank in about five min- 
utes, and the Richmond received some dam- 
age. The owners of the Sabine [J". W. Shir- 
ley and others] have filed their libel against 
the Richmond to recover for the damages sus- 
tained by the collision which they place at 
the sum of .?37,o00, and charge that the Rich- 
mond was solely in fault. The master and 
owners of the Richmond have filed their an- 
swer and cross-libel, in which they claim 



1 [Reported by Hon. William B. Woods. Cir- 
cuit Judge, and here reprinted by permission.] 
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$12,000 damages from the owners of the Sa- 
bine, alleging that the collision occurred- 
through her fault. The Merchants Mutual 
Insurance Company has filed its libel against 
both steamers, alleging that the company has 
been compelled to pay a large insurance loss, 
and that both steamers were in fault. These 
two causes -were consolidated by order of the 
court, and were tried and submitted together. 

K. H. Marr and B. Egan, for Shirley and 
others, libellants. 

M. M. Cohen and A. Voorhies, for Merchants* 
Mutual Ins. Co. 

B. C. Billings, A. de B. Hughes, L. A. Shel- 
don and Given Campbell, for the Richmond. 

WOODS, Circuit Judge. The main ques- 
tion presented for decision is, "Where does the 
fault which occasioned the collision lie? The 
prominent facts in the case appear to be as 
follows: The Richmond left the elevator, in 
the city of New Orleans, about one o'clock 
a. m., of the 11th of February, 1872, bound 
up the Mississippi river. She kept up the 
east bank of the river as far as Carrolton, 
and then crossed over and got under, and 
rounded Nine Mile Point on the west bank of 
the river. She kept close under the west 
bank until she reached the Kennedy planta- 
tion, about a mile above Nine Mile point and 
two miles below Twelve Mile point. The 
claimants say, that from Kennedy's planta- 
tion, the Richmond started to make a long 
crossing of the river towards the east bank, 
under Twelve Mile point, -with a pm-pose to 
run up along the east bank, and round Twelve 
ilile point. The libellants, the owners of the 
Sabine, say, that the Richmond did not start 
to cross at the Kennedy plantation, but kept 
up the west bank of the river to the Wagga- 
man plantation, deep in the bend of the river, 
opposite Twelve Mile point, and then made a 
square crossing and came near the east bank, 
just under Twelve Mile point. In the mean- 
time, the Sabine was descending the river 
with a cargo, principally of cotton. She 
rounded T\velve Mile point, on the east bank 
of the river, and came in collision with the 
Richmond, just under the point, and between 
seventy-five and one hundred and fifty yards 
from the east bank. At the moment of the 
collision, the Richmond was headed for the 
east bank, and the Sabine was headed down 
stream. The stem of the Richmond came in 
contact with the Sabine on the starboard 
side, four or five feet aft the flag-stafl;, and 
cut through her in the direction of the cap- 
stan, a distance of about fourteen feet. The 
stem of the Richmond was deflected to the 
starboard by the force of the collision. 

The Sabine charges the fault of the colli- 
sion upon the Richmond: 

1. Because she did not cross the river at 
the usual place, in the usual manner, but ran 
up deep in the bend to the Waggaman plan- 
tation, and from thence made a square cross- 
ing to the place of the collision, just under 



' Twelve Mile point. The evidence to support 
! this claim of the Sabine is entirely from per- 
i sons who were on board of her. The wit- 
nesses that speak to this point, who were 
upon the Richmond, all say that she com- 
menced to cross at Kennedy's, just above 
Nine Mile point, which is the usual place to 
commence crossing at that part of the river. 
The probabilities favor the theory of th(' 
Richmond. No possible motive is shown why 
the Richmond should take the circuitous and 
, unusual course to run up to Waggaman's, 
I deep in the bend, and then make a sciuaro 
crossing. Duffy, the pilot of the Richmond, 
I testifies that he commenced at Kennedy's to 
make the usual long crossing, and that he 
had completed his crossing and was about a 
mile below Twelve Mile point, and within one 
hundred and fifty yards of the east bank, 
when he first saw the Sabine coming around 
the point. This evidence is corroborated by 
Cayton, also a pilot on the Richmond, by 
Court, the mate, by Davies, second mate, and 
by Williams, Kane and Keheloe. The wit- 
nesses for the libellants upon this point 
speak, not in a positive way, but, with the 
exception of Howison, the pilot of the Sabine, 
testify that she "looked" to be coming up the 
river near the bend shore. These witnesses 
had, by no means, so favorable an oppor- 
tunity to know the course of the Richmond 
as those who were upon her, and whose duty 
it was to select and control her course; they 
speak of what appeared to be the course oi 
the Richmond, and their version of the facts 
is not a probable one, for no motive is shown 
or can be conceived why the Richmond should 
run up to the Waggaman place and then 
make a square crossing. This course would 
have been unsusal, circuitous, unnecessaiy 
and dangerous. It is in evidence that Wagga- 
man's, where the crossing was commenced 
by the Richmond, according to the theory of 
the libellants, was nearly opposite to, or a lit- 
tle above Twelve Mile point. The river is 
nearly a mile wide at that place. The Sabine 
blew her first whistle when she was nearly 
opposite Twelve Mile point, and the Rich- 
mond did not change her course to cross the 
river until after that whistle. If these are 
the facts, it was impossible for the Richmond 
to cross the river and collide with the Sabine 
two or three hundred yards below Twelve 
Mile point. I conclude, therefore, that the 
witnesses for the Richmond give a correct 
account of her course from the time of leav- 
ing Nine Mile Point up to the time of the 
collision. 

2. There is a complaint that the Richmond 
had two red lights, and not a red and a green 
one as required by rule 16 for western rivers, 
and that one of the red lights was on the 
jackstaff, behind the pilot house. There are 
several witnesses for the libellants who tes- 
tify that they did not see the green light, but 
the evidence is incontrovertible that the Rich- 
mond had both a green and red light, each 
in its proper place. The two clerks of the 
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Richmond testify tliat tliey saw the gi-eea 
light on the starboard chimney after the colli- 
sion, and the watchman says he took it down 
in the morning after the coUision, lit and 
burning. 

3, Libellants claim that there was no proper 
look-out on the deck of the Richmond at the 
time of the collision. But the evidence of 
Lanz, the steward, Duffy, the pilot, Court, 
the mate, and Green, the master, of the Rich- 
mond all show that both the master and the 
mate were on the roof before the collision 
occurred. Court was on the roof when the 
first signal was blown by the Richmond, 
which was before she crossed the river from 
Nine Mile point. This fix'st signal was not 
blown for the Sabine, but for the ears. The 
captain was on the roof immediately after 
the first signal was blown for the Sabine, 
and remained there until the collision. But 
even if there had been no look-out, it would 
not alter the case, for the pilot of the Rich- 
mond saw the Sabine as soon as she rounded 
Twelve Mile pomt, which was at as early a 
moment as any man on the look-out could 
have seen her. 

I will now consider the misconduct alleged 
against the Sabine, in doing which, I shall 
notice other charges made against the man- 
agement of the Richmond. It is charged 
against the Sabine that she was out of her 
proper place on the river, and that this was 
the cause of the disaster. The testimony of 
numerous witnesses shows that it is the com- 
mon law of the Mississippi river for the as- 
cending boat to run the points, and the de- 
scending boat to run the bends; in other 
words, that the descending boat is required to 
keep in the main cm:rent or follow the thread 
of the stream, and the ascending boat to keep 
near the shore, crossing over from point to 
point so as to shorten the distance as much 
as possible, and at the same time sail in the 
eddy water near the banks. This rule is not 
only spoken of by the witnesses, but has been 
recognized by the decisions of the courts. 
Sinnot v. The Dresden [Case No. 12,908]; 
Bates V. The Natchez [Id. 1,102]; Goslee v. 
Shute's Ex'r, 18 How. [59 U. S.] 466; The 
Magenta [Case No. 8,946]; Williamson y. 
Barrett, 13 How. [54 TJ. S.] 106; Jones v. 
Pitcher, 3 Stew. & P. 135; Drew v. The 
Chesapeake, 2 Doug. (Mich.) 33; Steamboat 
Co. V. Whilldin, 4 Har (Del.) 228; Moore v. 
Moss, 14 111. 106. This nile is as well settled 
and as generally observed as the rule of the 
road: "Keep to the right." Boats navigat- 
ing the Mississippi river have the right to 
presume that it will be observed, and to act 
on that presumption. 

The testimony in this ease establishes con- 
clusivel.v that at the place where the coUisiou 
happened, the river was nearly a mile wide, 
and that the boats collided within about one 
hundred and fifty yards of the east banlc of 
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the river. It is incontestibly shown that the 
Richmond was in the proper place for an as- 
cending boat. She was near the east banlc, 
imder Twelve Mile point The Sabine being 
the descending boat should, according to the 
common law of the river, have been out to- 
wards the middle of the sti-eam, following the 
main current, and should have passed the 
Richmond one-third or half a mile to the 
right. Instead of this, it cannot be disputed, 
that when she was rounding Twelve Mile 
point, instead of taking the middle of the 
sti'eam, she clung to the east bank of the 
river, just where she might expect to meet 
an ascending boat. To the disregard of this 
rule of the river by the Sabine, the collision 
must be attributed. If the Sabine had ob- 
served the rule, the colUsiou would have been 
impossible. I have carefuUj^ examined the 
record, and I can find no excuse for the con- 
duct of the Sabine. No reason is given and 
none existed why she could not keep the 
thread of the stream. The rule under con- 
sideration is not only one of great conven- 
ience and economy, but also of safety. It 
ought to be carefully observed. After the 
Sabine rounded Twelve Mile point, and the 
two steamers came in sight of each other, it 
is quite evident that each did all it could to 
avoid a collision; of this there can be no 
doubt. There is much testimony in the rec- 
ord about the signals given by the two boats 
after they came in sight of each other, and 
some conflict of evidence; also about the 
management of the boats; how they were 
headed, whether their engines were stopped 
or not, whether they had head way or stern 
way at the time of the collision. There can- 
not be the slightest doubt that whatever 
seemed likely to avoid a collision was done. 
It was a moment of excitement and alarm. 
The officers of the boats could not be expect- 
ed to act with coolness and unerring discre- 
tion. In the hurry and terror of the imminent 
collision, they ought not to be held to any 
strict rule. They did their best to avoid a 
collision, after it became imminent, and fail- 
ed. The fault lay further back. It lay, in 
my judgment, with the Sabine in not obseiT- 
ing the salutary rule of the river: The as- 
cending boat shall run the points and the de- 
scending boat the bends. 

On this issue, therefore, I find for the Rich- 
mond. Accordingly there must be a dea'eo 
dismissing the libel of the owners of the 
Sabine against the Richmond, and in favor of 
the owners of the Richmond against the Sa- 
bine for such damages as the Richmond suf- 
fered from the collision. 

In the case of the Merchants* Mutual In- 
surance Company against the Richmond and 
the Sabine, the libel must be dismissed as to 
the Richmond, and a decree against the Sa- 
bine for such damages as the insurance com- 
pany suffered from the collision. 
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Case Wo. 12,796. 

SHIRLEY V. TITUS. 

[1 Siimn. 447.] i 

Circuit Court, D. ilassachusetts. Oct. Term, 
1833. 

Appeal — To Circuit Coukt — Amodxt in Dispute, 

No appeal lies by any party from a decree of 
the district court, unless on his part the matter 
in dispute exceeds the sum or value of fifty dol- 
lars, under the- acts of congress. 

[Cited in brief in Lubker v. The X. H. Quim- 
by. Case No. 8,o86.] 

[Appeal from the district eouit of the 
United States for the district of Massa- 
chusetts.] 

Libel iu personam for seamen's wages. 
At the hearing in the district court, there 
was a decree for the Ubellant [James Titus] 
for twenty-eight dollar's, and costs, the orig- 
inal demand being oyer fifty dollars. [Case 
unreported.] The respondent [Charles Shir- 
ley] appealed, but there was no cross ap- 
peal "by the libellant. 

B. Sumner, for appellant. 

C. G. Loring, for appellee. 

STORY, Circuit Justice. This court has 
no jurisdiction in the ease. The acts of 
congress 2 give no appeal from the district 
court, except in cases where the matters 
in dispute, exclusive of costs, exceed the 
sum or value of fifty dollars. Here, there 
being no cross appeal by the libellant, the 
only matter in dispute is the twenty-eight 
dollars awarded by the district court to the 
libellant. It would have been different, if 
there had been a cross appeal by the libel- 
lant, since he demanded more than fifty 
dollars by his libel. Appeal dismissed. 



Case No. 12,797. 

SHIRLEY V. TRTPLETT et al. 

[12 Pittsb. Leg. J. (O. S.) 337.] 

Circuit Court, D. West Virginia. 1865. 

Wak — Liability of Confederate Kaidi^rs. 

For property taken by members of a raiding 
pai-ty connected with the Coufederate army, 
without consent of the owners, each of the 
raiders are individually liable, whether present 
at the taking or not. 

This action M-as brought in trespass to re- 
cover the value of twenty-five head of cattle 
carried awaj' by the defendants on the 5th 
of May, 1863. Two of the defendants. Trip- 
lett and Yerkey, appeared by counsel and 
pleaded not guilty. The substance of the evi- 

1 [Reported by Charles Sumuer, Esq.] 
2Act Sept 24. 1789, 0. 20, § 21 [1 Stat. 83]; 

Act March 3, 1803, c. 93, § 2 [2 Story's Laws, 

905; 2 Stat 244, c. 50]. 



deuce was. that a rebel raid was made into 
the county about the first of May. 1SU3, one 
of the purposes of which said raid was, to 
take and carry away cattle from the county 
for the use of the raiding army; that all of 
the defendants, except the defendant Yerkey, 
belonged to or were in some way connected 
with the raiding party, and were along with 
them at the time they were in the county; 
that the said raiding party took t^venty-five 
head of cattle belonging to the plaintiff, of the 
value of .?25 per head, without his consent, and 
carried them away with them; but it was 
not proved that any of the defendants were 
actually personally present when the cattle 
were taken, or that they ever knew that they 
were taken. 

After the evidence was closed, Mr. J. A. 
Ovingtou, for plaintiff, asked the couit to 
instruct the jury as follows: "If the jury 
believe, from the evidence, that about the 
last of April, or the fii-st of ilay, 1863, a body 
of men came into this county, without the 
consent of the owner or owners thereof, that 
the said body of men did take and carry away 
the cattle of the plaintiff, without his consent, 
and that the defendants, or any one or more 
of them, belonged to the said body of men 
at that time, or were in any Avay connected 
with them, then it is the duty of the jury 
in this case to find a verdict iu favor of the 
plaintiff against the said defendants or such 
of them as belonged to the said body of men 
or were in any way connected with them 
for the value of the cattle so taken, with 
interest on such value from the time the cat- 
tle were taken, although the said defendants 
may not have been personally present at the 
time the cattle were taken." 

Judge Edmonson, for defendants, asked the 
court to instruct the juiy that if they found 
the cattle were taken by the so called Con- 
federate army, or by the defendants as mem- 
bers of said army, then the said defendants 
are not liable to the plaintiff. 

B. Maxwell and Ovington & Carr, for plain- 
tiff. • 
S. B. Edmonson, for defendants. 

THE COURT upon mature deliberation re- 
fused to give to the jury any of the instruc- 
tions asked for by the counsel for the de- 
fendants, and gave to the jmy the instruc- 
tions asked for by the plaintiff's counsel, 
and the case being submitted to the jury on 
the evidence and instructions, they found a 
verdict for the plaintiff for the amount claim- 
ed against all of the defendants but Yerkey. 
The counsel for defendant Triplett then asked 
for a new trial, on the ground that the ver- 
dict of the jury was contrary to law and evi- 
dence, but the court overruled the motion, and 
entered judgment on the verdict. 
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Case Ifo. 1S,798. 

SHIRTjY v. HARRIS. 

[3 McLean, 330.] i 

Circuit Court, D. Indiana. May Term, 1844. 

Notes— CoN'siuEKATiON — Agueemest to Pay Ex- 
penses— Contjiact. 

1. An agreement to pay ten per cent, if a 
certain note, given some time before, should not 
be paid punctually when due, is without consid- 
eration, and cannot be enforced. 

[Cited in Adams v. Hastings, G Cal. 127,] 

2. But where in such agreement the maker 
of the note bound himself to pay the note to him 
in ^lissouri, the residence of the payee, and in 
the event of failing to pay, that he .would pay 
the expenses of the payee in coming to Indiana 
to collect it, may be enforced. 

3. The consideration arises from the expense 
incurred, by reason of the default of the maker 
of the note. 

At law. 

Pletcher & Butler, for plaintiff. 
Wick & Barbour, for defendant. 

OPINIO X OF THE COURT. This action 
is brought on a sealed obligation iu which 
was recited, that "the defendant had given 
a joint note with Beverly "Wallace for the 
sum of $400 payable to the plaintiff, or order, 
on 3d October, 1842, dated December, 1840." 
And the defendant covenanted that the 
money should be paid to the plaintiff, in Mis- 
souri, at his residence, when due, or he would 
pay ten per cent, interest and the expense of 
plaintiff in coming to Indiana for the money. 
And the plaintiff averred that the money was 
not paid, and the expenses in coming for ■the 
money is averred, &c. 

The defendant pleaded: (1) Nil debet; and 
(2) that the instrument was given voluntaiily 
and without consideration. To the first plea 
the defendant demurred. The demurrer must 
be sustained. By his deed the defendant is 
estopped from saying that lie is not indebt- 
ed. The plaintiff tendered an issue to the 
second plea. A statute of Indiana authorises 
the second plea. The plaintiff proved to the 
jury that the money not being paid when due, 
the plaintiff came from Missouri to Indian- 
apolis to collect it; and he proved the amovmt 
of his expenses. It is not pretended that this 
contract was not a bona fide one. It was en- 
tered into fairly, and the only question which 
is raised, is, whether it is legal and can be 
enforced. As regards the ten per cent, we 
think it cannot be recovered. There was no 
consideration to support the obligation. Six 
per cent, is the legal rate of interest in In- 
diana, though a higher rate, not exceeding ten 
per cent will be valid, if agreed to be paid 
in writing. The note on which this interest 
was to be paid had been given, before the 
date of the agreement on which this action is 
brought 

There is no consideration then, for the pay- 
ment of the ten per cent, interest. It was a 



1 [Reported by Hon. 
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voluntary undertaking, and cannot be en- 
forced. But, that part of the agreement 
which regards the Qxpenses of the plaintiff, 
is not without consideration. By the note he 
was bound to pay the money at the" time stip- 
ulated, and if he failed to do this, and the 
plaintiff was under the necessity of making a 
trip to Indiana, he bound himself to pay his 
expenses. Here is an expense incurred, by 
reason of the default of the defendant, and 
which he agreed to pay. We see no prin- 
ciple which forbids such a contract, it being 
bona fide, and the jury will find for the 
plaintiff such expenses as the plaintiff incur- 
red on the trip and has iDroved. 



SHIVB (UNITED STATES v.). See Case 
No. 16,278. 

SHIVERS (PAIROHILD v.). See Case No. 
4,611. 

SHOE MACH. MANTTF'G CO. (HASKELL 
v.). See Case No. 0,194. 

SHOE MACH. MANUP'G CO. (THOMAS v.). 
See Case No. 13,911. 



Case No. 1S,799. 

In re SHOEMAKER, 

[4 Biss. 245.] i 

District Court. D. Indiana. July, 1868. 

Baskuuptcy — Omission fkom Schedule— Praud- 

DLEST TrAKSFEK — DISCHARGE— OpPOSITIO.S' TO. 

1. Where a bankrupt omitted to state in his 
schedule the amount of money in the hands of 
a receiver appointed by a state court in a suit 
between him and his co-partner in relation to 
partnership property, but stated that tlie partner- 
ship assets would not more than pay the ex- 
pense of their litigation, and tliat he was not 
able to state their exact amount: HcJd, that 
the omission was no ground for refusing a dis- 
charge; and that an affidavit to the truth of the 
schedule was not prima facie perjury. 

2. A suit was brought by a partner against 
his co-partner in a state court, charging waste, 
and praying the appointment of a receiver. A 
receiver was appointed, and took control of the 
partnership assets. Soon after, the plaintiff in 
that suit was adjudged a bankrupt on his own 
petition. EcM, that the proceedings in the state 
court did not amount to a fraudulent transfer 
by the bankrupt of his property, so as to pre- 
clude him from his certificate of discharge. 

3. Opposition to the discharge of a bankrupt 
must be in writing, and must disclose the name 
of the opposing creditor or creditors. 

In bankruptcy. 

Dye & Harris, for the application for dis- 
charge. 

Hanna & Knefler and Clough & Wheat, 
contra. 

MCDONALD, District Judge. In this 
court, on the twentieth of January last, 
Robert H. Shoemaker was, on his own peti- 
tion, adjudged a bankrupt. He now ap- 
plies for a certificate of discharge. Messrs. 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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Hanna & Knefler, representing the creditors, 
oppose this application. 

This opposition is founded on two char- 
ges: First, that the bankrupt has commit- 
ted perjury in the affidavit to his schedule. 
Second, that he has transferred his prop- 
erty to defraud his creditors. We will ex- 
amine each of these charges. 

1. It is alleged that the bankrupt "will- 
fully swore falsely in his affidavit annexed 
to his schedule and inventoiy, in this that 
he did not state that a certain receiver who 
had been appointed by a court in Kansas 
had in his hands four hundred and thir- 
teen dollars and seventy-four cents belong- 
ing to the bankrupt." 

In support of this charge, an authenticat- 
ed copy of a judicial proceeding in the dis- 
trict court of Leavenworth county, Kansas, 
is produced in evidence. By this transcript 
it appears that, on the 19th of June, 1867, 
the bankrupt filed his bill or petition in 
said court against his partner in the nurs- 
ery business, C. McRay Dinsmore, chax'- 
ging him with wasting the partnership ef- 
fects, asking for an injunction, and praying 
the appointment of a receiver. On this pe- 
tition a receiver was appointed, who, on 
the 11th of November, 1867, made a i-eport 
to that court, by which it appeared that he 
had then in his hands the balance of four 
hundred and thirteen dollars and seventy- 
four cents of said effects. It does not ap- 
pear by the transcript that that court has 
ever made any disposition of said sum, or 
even that the suit in Kansas is ended. 

Tlie only references in the schedule to 
this four hundred and thirteen dollars and 
seventy-four cents, are as follows: 

"On a settlement of the account of Dins- 
more and Shoemaker, there will be due me 
large sums of money. But as Dinsmore 
has absconded after creating the debt men- 
tioned in schedule A, without rendering any 
account, your petitioner regards the claim 
as worthless, and is unable to fix the 
amount. 

"The nui-sery business of Dinsmore & 
Shoemaker was placed in the hands of il. 
C. Shoemaker (the receiver) in Leaven- 
worth, Kansas. But the assets will not 
more than pay expenses of settlement. I 
am unable to state the exact amount." 

This is all the evidence before me touching 
the charge of false swearing. 

The 29th section of the bankrupt act [of 
1867 (14 Stat. 531)] provides, that no dis- 
charge shall be granted if the bankrupt has 
willfully sworn falsely in his affidavit an- 
nexed to his petition, schedule, or inventoi-y. 

Does the evidence, as above stated, prove 
that the bankrupt, in his affidavit to his 
schedule, willfully swore falsely? With- 
out entering largely into particulars, I may 
safely say that the evidence does not prove 
the charge. The schedules are loosely 
drawn. The four hundred and thirteen 
dollars and seventy-four cents, though ob- 



scurely alluded to, is not stated. It ought 
to have been stated, if known to the bank- 
rupt. As he Avas a party to the suit in Kan- 
sas, he is prima facie presumed to have 
known that the four hundred and thirteen 
dollars and seventy-four cents was in the 
hands of the receiver. But as this is only 
a disputable presumption; and as he states 
that he is "unable to state the exact 
amount," I think this fairly rebuts the pre- 
sumption. At all events, it is clear that 
there is not sufficient evidence in the ease 
to fix on the banknipt the charge of por- 

JUIT. 

2. It is charged that the bankrupt, in con- 
templation of bankruptcy, "made a ti-ans- 
fer, assignment, and conveyance of part of 
his property, for the purpose of preventing 
the property from coming into the hands of 
the assignee, and of being distributed un- 
der the bankrupt act" 

The only evidence of the fraudulent trans- 
fer here charged is found in the transcript, 
already referred to, of the judicial proceed- 
ings in Kansas, Counsel opposing the 
bankrupt's discharge insist that the appoint- 
ment of a receiver on the application of the 
bankrupt, as shown by said transcript, 
amounts to such a fraudulent transfer. 
They argue that the appointment of the re- 
ceiver vested in him the title to the nart- 
nership property, and amounted to a volun- 
tary transfer of it within the meaning of 
the bankrupt act. 

It may be that the appointment of a re- 
ceiver by a court of equity vests the title 
to the property in dispute in him tempora- 
rily. But it seems to me an error to sup- 
pose that, even if done at the instance of a 
failing partner, it would be such a fraudu- 
lent transfer of his property as is contem- 
plated and provided by the banknipt act. 
If, in June, 1867, Shoemaker found that his 
partner was wasting their partnership prop- 
erty, it was perfectly lawful for him to 
apply to a state court for redress, whether 
at that time he was insolvent or not. In 
doing so, the best way to put a stop to that 
waste would probably be to put the prop- 
erty into the hands of a receiver. Such a 
course would be likely to contribute to his 
own advantage and to the security of his 
creditoi'S. And to argue that in doing so 
he committed a fraud, either on his cred- 
itors or on the banknipt act, appears to me 
to be most unreasonable. 

Moreover, there is no evidence before me 
indicating that, at the time when this re- 
ceiver was appointed. Shoemaker either 
was insolvent, or contemplated insolvency 
or bankruptcy. For anything that appears, 
he may then have been worth millions. 
There is nothing in this objection. 

If all these objections wei*e proved, the 
opposition to the discharge must fail, as not 
being properly presented on paper. The 
thirty-first section of the act provides "that 
any creditor opposing the discharge of any 
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bankmpt, may file a specification in writ- 
ing of tlie grounds of his opposition." And 
tlie twenty-fourtli rule promulgated by the 
supreme court requires that such creditor 
"shall enter his appearance in opposition" 
to the discharge. Beyond all doubt, a com- 
pliance "With this provision and this rule 
would require that the "specification in 
writing" should state the name of the cred- 
itor or creditors who make opposition to 
the discharge, else, should they fail, they 
could not be adjudged to pay costs. Here, 
however, the specification in writing gives 
the name of no creditor. All that it con- 
tains concerning the creditors is thus: 
"Hanna & Knefler, Clough & Wheat, attor- 
neys for opposing creditors." This is not 
sufficient. The name of eveiy opposing 
creditor should have been stated. 
The motion for a discharge is granted. 

NOTE. A mere failure on tlie part of the 
bankrupt to schedule property is not a ground 
for refusing his discharge. Though the act 
makes a concealment of the same a ground for 
such action, it must be averred and proved that 
it was willful. In re Eidom [Case No. 4,315]. 
But leave will be given to the bankrupt to amend 
his schedule; then he will be entitled to a dis- 
charge. In ro Connell [Id. 3,110]. 

Swearing to schedules from which certain 
property is omitted is not perjury unless the 
schedules were willfully so sworn to. In re 
Keefet [Case No. 7,636]; In re Kathbone [Id. 
11,580]; In re Wyatt [Id. 18,106]. 
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Case "No. 12,800. 

SHOEMAKER v. FRENCH, 

[Chase, 267.] i 

Circuit Court, D. Virginia. Nov. Term, 1868. 

FedeuaIi Jorisdictiox — Effect upon PitocEEU- 
iXGs IX State Courts. 

An application for an injunction having been 
made in the United States circuit court, and 
tlic defendant served with notice thereof,- all 
jurisdiction of the state courts in regard to mas- 
ters cognate thereto is ousted, or must be exer- 
cised in subordination to the jurisdiction of the 
federal court. 

[Cited in Sharon v. Terry, 36 Fed. 356.] 

Shoemaker filed a bill in this court against 
French for an injunction to prevent his act- 
ing or claiming to act as president at the Al- 
exandria and Washington Railroad Compa- 
ny, and the court passed an order directing 
French to be served with notice of motion 
for injunction- After this order was passed, 
French filed his bill in the state courf'at Al- 
exandria, praying an injunction against Shoe? 
maker for matters cognate to the bill in this 
court. 

CHASE, Circuit Justice. The jurisdiction 
of this court as to these matters attached 

1 [Reported by Br&dley T. Johmgon, Esq., and 
bere reprinted by permission.] 



when Shoemaker's bill' was filed here, and 
the order passed by this court. Therefore 
the jurisdiction of the state court was ousted, 
or must be exercised -in subordination to the 
jurisdiction of this court. 

The injunction is gi-anted according to the 
prayer of the bill. 

[NOTE. This cause came on for final hear- 
ing from a bill, answer, and replication, and 
upon the cross-bill, answer, and replication, and 
upon the proofs. James !M. French, the de- 
fendant in the original bill, was perpetually 
enjoined and restrained from any use of the 
name or title of the president of the Alexandria 
& Washington Railroad Company, and it waa 
further ordered that the said French pay the 
costs in the cause. Case unreported. An ap< 
peal was then taken to the supreme court, 
where it was heard on motion to dismiss and 
for supersedeas. The motion for supersedeas 
was denied. 12 Wall. (79 XT. S.) 86. The ap- 
peal was regularly heard in 1872, and the de- 
cree of the circuit court affirmed. 14 Wall. 
(81 U. S.) 314.] 



Case Wo. 1S,801. 

SHOEMAKER v. NATIONAL MECHAN- 
ICS' BANK. . 

[2 Abb. (U. S.) 416; 1 1 Hughes, 101;' 1 Thomp. 

Nat. Bank Cas. 169; 1 Bait. Law 

Trans. 193.] 

Circuit Court, D. Maryland. March, 1869. 

Basks— Suit bt Stockholdeb— Misapplication 
OP Funds — Forfeiture of Franchise — Nation- 
al Banks— Powers under Act of Congress — 
Injunction. 

1. A circuit .court has jurisdiction, upon a 
proper bill filed by a stockholder of a national 
bank, to enjoin the officers of the bank from 
misapplying its funds to the prejudice of the 
stockholder's interest therein, by acts which 
are not warranted by the charter, or amount 
to a breach of crust. 

2. The general principles which govern courts 
of equity in granting preliminary injunctions, 
and in dissolving them upon the filing of the 
answer,— stated, 

3. A loan made by a national bank in excess 
of the restriction imposed by section 29 of the 
national banks act of June 3, 1864 (13 Stat. 
99), which provides that the total liabilities to 
any banking .issociation, of any borrower, shall 
not at any time exceed one-tenth of the capital 
stock, — ^is not void, upon that account. The 
loan may be enforced; though by section 53, the 
bank is exposed to forfeiture of its franchise, 
and the officers participating are declared per- 
sonally liable. 

[Cited in brief in Penn v. Bornman, 102 111. 

524, 526. Cited in Weckler v. First Nat. 

Bank of Hagerstown, 42 Md. 587.] 
See Stewart v. National Union Bank [Case 

No. 13,425]. 

4. A national bank has power to lend money 
upon the note or other personal obligation of the 
borrower secured by a pledge of stock of a 
corporation as collateral security. 

5. Section 8 of -the national banks act of June 
3, 1864 (13 Stat. 101), which authorizes such 
banks to exercise under that act all such inci- 
dental powers as shall be necessary to carry 
on the business of banking, by discounting and 
negotiating promissory notes, &c., by receiving 
deposits, by buying and selling exchange, &c., 

1 [Reported by Benjamin Vaughan Abbott. 
Esq., and here reprinted by permission.] 



SHOEMAKER (Case No. 12,801) 



[21 Fed. Gas. page 1332] 



by loaning money on personal security, and "by 
issuing, &c., circulating notes,— contains five 
distinct grants of power; and neither grant is a 
limitation upon any other. 

6. An averment that the officers of a bank 
liave loaned its funds to a specified person "up- 
on the collateral security of railroad stock," 
does not show a violation of section 8; for the 
phrase "collateral security" imports a security 
additional to the personal obligation of the bor- 
rower; and, by the fourth of the powers con- 
ferred by section 8, the bank may loan upon per- 
sonal security not embraced in the first power. 

Application for an injunctiou. 

GILES, District Judge. This bill is not 
filed to have the charter of defendant as a 
national bank declared null and void for the 
causes mentioned in section 53 of the act to 
pi'ovide a national currency, &c., passed June 
3, 1864, This would not be the appropriate 
proceeding for such a pui*pose. That could 
only be accomplished by a suit instituted by 
the comptroller of the currency. But this is 
a bill filed by one of the stockholders in the 
National Mechanics' Bank of this city, to re- 
strain the president and directors of the said 
bank from pursuing a course -which, he al- 
leges, is in violation of the requirements of 
their charter under the said act, and by 
which they are wasting the assets of the 
said bank, to the loss and injury of the com- 
plainant and its other stockholders. 

Such being the object of the bill, if its 
allegations were admitted by the answer, or 
proved on final hearing to the satisfaction of 
the court, it would be its duty to restrain tlae 
officers of the said bank from any further 
misapplication of its funds which might re- 
sult from any act not warranted by its char- 
ter, or which would amount to a breach of 
trust. 

This is clear from the decision of the su- 
preme court in the case of Dodge v. Woolsey, 
IS How. [-59 U. S.] .341. In that case the 
court says: "It is now no longer doubted, 
either in England or the United States, that 
courts of equity in both have jurisdiction 
over cori>orations, at the instance of one or 
more of their members, to apply preventive 
remedies by injunction to restrain those who 
administer them from doing acts whieli 
would amount to a violation of charter, or 
to prevent any misapplication of their cap- 
itals or profits which might result in lessen- 
ing the dividends of stockholders, or the val- 
ue of their shares, as either may be protect- 
ed by the franchise of a corporation, if the 
acts intended to be done create what is in 
the law denominated a breach of trust." 

The motion for this injunction has been 
heard on bill and answer. And the princi- 
ple is now almost universally recognized that, 
where the answer denies all the circumstan- 
ces upon which the equity of the bill is 
founded, the court will refuse the w^rit of 
injunction. 

It becomes necessary, therefore, to carefully 
examine the bill and answer; the bill, that 
we mav learn what are the facts which it sets 



forth, and on which it claims the equitable 
interference of the court, and the answer, 
that we may see if these facts are admitted 
or denied. Now tliere are many things stat- 
ed in the bill, and replied to in the answer, 
with Avhich we have nothing to do, on this 
motion. "Whether the loan to Bayne, by the 
defendant, was made under such circumstan- 
ces as will render the officers who made it 
responsible to the stockholders for any loss 
the bank may incur therefrom, can only be 
answered when this case comes before the 
court on final hearing. And it may be doubt- 
ful whether such question could even be de- 
cided on the pleadings in this case; it would 
seem to require a, bill to be filed against the 
officers who made the loan individually. 
Tbis is a bill against the bank in its cor- 
porate capacity. The allegations on which 
the preliminary injunction is asked are the 
following: "That in violation of said ex- 
press prohibition, and in violation of the trust 
as aforesaid confided to its officer's, the said 
bank and its officers lent to Bayne and Bayne 
i& Co., of the funds or capital of the said 
bank, from time to time, divers sums of mon- 
ey, in the whole largely exceeding one-tenth 
of the capital stock of said bank actually 
paid in, and that for many months the 
amount of money so loaned exceeded three 
hundred thousand dollars." And it is fur- 
ther alleged that said loans were made upon 
collateral security of shares of stock, &c.. 
some of which were spurious, and that 
among these were twelve hundred and fifty 
shares, purporting to be the stock of the 
Washington, Georgetown, & Alexandria Rail- 
road Company, a corporation which the bill 
charged never had any legal existence, &c. 
And that said bank is joining in the prosecu- 
tion of or has been made party to certain 
suits, touching or concerning the interests of 
said railroad company. 

It also charges that the said defendant, by 
its officers and agents, has ofl!ered to pay into 
the circuit court of the United States for the 
Eastern district of Virginia the sum of twen- 
ty thousand dollars of the funds of said 
bank, in a cause therein depending, in which 
the said bank has no interest whatever, and 
to which it is not a party, and did actually 
pay in said cause two hundred dollars fees 
to commissioners, and did actually pay one 
hundred dollars to the trustees of Bayne & 
Co., upon some illegal and unauthorized 
agreement as to said securities, taken by 
them from Bayne, and that they are nego- 
tiating for and offering to expend the mon- 
ey and funds of said bank in and about the 
repairs and reconstruction of the bridge of 
fhe said railroad company across the Poto- 
mac river, in which said bank has no sort of 
Interest, and cannot legally have any. Said 
bridge, it is estimated, will cost over one 
hundred thousand dollars to repair it. And 
it concludes with a prayer that the said bank, 
its officers, agents, and attorneys, may be 
restrained from farther prosecuting or de- 
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fending any one or more of said suits at the 
cost or cliarge or in tlie name of said bank. 

The answer admits that Bayne & Co. did 
pledge with its cashier, early In the mouth 
of FehruaiT, 1S6G, as collateral security for 
its money loaned and advanced to the said 
lirm, one thousand two' hundred and fifty 
shares of the capital stock of said railroad 
company, of the par value of one hundred 
dollars each, and that the trustees of Bayne 
& Co. did suhsequently, for one hundred dol- 
lars, assign all the equity of redemption of 
said stock to the cashier of this defendant 

It also admits that as a holder of stock of 
the said railroad company, it did agree with 
certain stockholders of said company to ad- 
vance a portion of the sum of twentj- thou- 
sand dollars, which was offered to be paid in- 
to the circuit court of the United States for 
the Eastern district of Virginia, in a cause in 
which the said railroad company and others 
were defendants, and Adams Express Com- 
pany was complainant, to abide the decision 
of said cause, with the purpose of preventing 
the said railroad from passing into the hands 
of a receiver, to be appointed by said court; 
but said offer was refused by said court, and 
no money was paid on account tliereof, and 
tliat this defendant was to have been ade- 
quately secured if said money had been ac- 
tually advanced, and that it did advance 
about forty dollars, pait of defendant's com- 
missioners' fees, in said cause. And this de- 
fendant denies that it is negotiating or offer- 
ing to expend its money or funds in the re- 
pair and reconstruction of the railroad bridge 
across the Potomac. It also denies that it, 
or any of its officers, at the time said stock 
was issued in the name of its cashier, or pre- 
vious thereto, had any knowledge or good 
resison to believe that the said railroad com- 
pany had no legal existence, or that the cer- 
tificates were fraudulently issued, but that as 
late as May, 1S66, the stock of the said i*ail- 
road company was held and esteemed as a 
valuable stock, at par or over par, and that 
as late as the middle of May, 18G6, large 
loans were effected upon the pledge of its 
certificates of stock at or about par. 

Now, the only fact admitted in the answer, 
pertinent to the present inquiry, is that the 
defendant did receive from Bayne & Co. a 
pledge of the railroad stock as collateral, 
security for loans made to said firm, and 
tliat said bank is now, in company with other 
stockholders of said railroad, engaged in suits, 
upon whose final decision depends the very 
existence of said road and the value of its 
stock. TVill these facts warrant the grant- 
ing of a preliminary injunction? Now, the 
granting or refusing of an injunction is a 
matter resting in the sound discretion of a 
court of equity. It is one of the highest 
powers confided to a court of equity, and its 
exercise ought, therefore, to be guarded with 
extreme caution, and the remedy applied 
only in very clear cases. 

As to the first charge in this bill against 



the defendant, in reference to the amount 
loaned to Bayne & Co., in violation of sec- 
tion 29 of the act of congress passed June 3, 
1864, (under which act the defendant became 
a national bank), I would only say that the 
loan made under such circumstances is not 
void— it can be enforced as any other loan 
made by the bank. This I apprehend is clear, 
from the fact that section 29 provides no 
penalty for its violation, and sedion 53 of 
the same act, for all violations of the pro- 
visions of the said act, provides two penal- 
ties: Fii-st. a forfeiture of the privileges and 
franchises of the said bank, derived from the 
said act, to be adjudged in a suit brought for 
that pui-pose in the federal court; and sec- 
ond, a personal liability by eveiy officer of a 
bank who pai-ticipated in or assented to such 
violation, for all damages which the bank 
may sustain in consequence thereof. 

Indeed, this clause was not pressed in the 
verj^ able argument of the learned counsel 
who closed on behalf of complainant The 
point so forcibly made by him was that the 
defendant was prohibited by its charter from 
making this loan on a pledge of stock, and if 
so, no title to this stock passed from Bayne 
& Co. to the defendant Clearly, if the de- 
fendant's title to this stock depended on a 
purchase as an investment by it, such pur- 
chase would be beyond its corporate powers, 
and void. The learned counsel, however, 
contended, that by the true eonsti-uction of 
section 8, this loan was not embraced among 
the enumerated powers of the bank,— "that 
no loans are valid except those made on per- 
sonal security." The language of that section 
is, "and exercise under this act all such in- 
cidental powers as shall be necessary to car- 
ry on the business of banking, by discount- 
ing and negotiating promissoiy notes, di'afts, 
bills of exchange, and other evidences of 
debt, by receiving deposits, by buying 4ind 
selling exchange, coin, and bullion, by loan- 
ing money on personal security, by obtaining, 
issuing, and ch-culating notes, according to 
the provisions of this act" 

I understand that the language I have 
quoted contains five distinct grants of pow- 
er, and that no one grant is a limitation on 
any other. By the first, the bank is author- 
ized to discount promissory notes, drafts, 
bills of exchange, and other evidences of 
debt; second, to receive deposits; third, to 
buy and sell exchange, coin, and bullion; 
fourth, to loan money on personal security (I 
understand by this, on any other personal 
security than is mentioned in the first grant); 
fifth, to obtain, issue, and circulate the na- 
tional currency. If I am right in this con- 
struction, then the loan to Bayne & Co. was 
authorized by the said section, as the charge 
in the bill is that the loans to Bayne & Co. 
were made upon paper evidences of debt; up- 
on bonds, notes, checks, &c.; and upon col- 
lateral security of stocks, &c.; and the an- 
swer states that the stock in said railroad 
was pledged with its cashier as collateral 
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security for its money loaned. If collateral 
seeurHj-, tliei" collateral to personal respon- 
sibility of Bayne & Co., on the notes, checks, 
and bills of exchange, cashed for said firm 
by this defendant; for collateral security in 
bank phraseology means some securitj'' ad- 
ditional to the personal obligation of the bor- 
rower. But admit that this construction is 
doubtful, it is not so doubtful as that con- 
struction -which would limit the banks to the 
power of loaning money only on personal se- 
curitj-, and deny to them the power of tak- 
ing a pledge of stock as <-ollateral security 
for notes or bills of exchange cashed by 
them. And. as I ssiid before, a coiu-t of equi- 
ty should never grant a preliminary injunc- 
tion in a doubtful ease. 

However, I have no doubt that the taking 
this collateral security from Bayne & Co. 
was a valid transaction, and whether it will 
ever avail the defendant anything, will de- 
I)end upon the decisions of those tribunals be- 
fore whom is now pending the question of 
the vahdity of the charter of the said rail- 
road company, and the character of its stock. 

The prelim inaiy injunction asked for in 
this ease is refused. 

For authorities to sustain the view I have 
takeu of the law governing this case, I refer 
to the following cases: Bates v. Bank of 
Alabama, 2 Ala. 462; Magruder v. State 
Rank. IS Ark. 9; Bank of Middlebuiy v. 
Bingham. :iS Vt. 63G; Farmers' Bank v. 
Burchard. Td. 348: and Bock River Bank v. 
Sherwood, 10 Wis. 230. 

Injunction refused. 



SHOEMAKER v. NATIONAL UNION 
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Case No. IS, 802. 

In ro SHOENBERGER. 

[4 Ciu. Law BiiI. 965.] 

District Court, S. D. Ohio. 1879. 

HaXKIJI I'TCY — IVSOIA'KNCY — Il.I-KGAL PrEFERBXCE 
— K\OWLi:i>GK OF CUEDITOIJ. 

1. A merchant for whose accommodation a 
note was given and indorsed by him, is with- 
in the definition of the supreme court of in- 
solvency. 

2. The knowledge, by the creditor to whom 
such note was indorsed, that the condition of 
his affair.s was such that he coidd not pay such 
debts as they matured is reasonable cause to 
believe him insolvent. 

3. Securities and payments received by the 
creditor under such circumstances, are in con- 
travention of the bankrupt law. 

4. \N'liere the creditors, without actual fraud, 
received as security a nonforfeitable policy of 
insurance and afterwards paid installments of 
premiums thereon, such entitles him to a pro 
rata value of the policy. 

[In the matter of Joseph Shoenberger, a 
bankrupt.] 



The question in this case now before the 
court arises upon exceptions to the report of 
Register Ball, upon an application of the 
assignee to expunge the proof of debt with 
security by the Western German Bank. 

Wulsin & Worthington, for assignee. 
Long, Kramer & Kramer, for German 
American Bank. 

SWING, Disti-iet Judge. On the 25th day 
of November, A. D. 1875, J. K. Skaats exe- 
cuted and delivered his promissory note to 
Joseph Shoenberger for §2,1162 2/1 oo» payable 
four months after the date thereof, at the 
Western German Bank. This note was in- 
dorsed by Shoenberger to the bank. The 
proof shows that the note was made for the 
accommodation of Shoenberger, and that he 
agreed with Skaats to take care of it The 
note was not paid at maturity, and upon the 
day of its maturity, after having been re- 
turned to the bank from the clearing house, 
and after banking hours, a member of the 
banking house notified Shoenberger that the 
note had not been paid, and requested him 
to waive demand, notice and protest, which 
was done by Shoenberger. He also de- 
manded of Shoenberger security for the pay- 
ment of the note, which Shoenberger agreed 
to give, and on the next day Shoenberger as- 
signed to him the chattel mortgage and pol- 
icy of insurance in contest in this ease, and 
afterwards, on the 5th day of April, A. D. 
1876, he paid upon this note $450. The bank, 
after the transfer of the policy of insurance, 
paid three installments of the premiums of 
§250 each. The policy of insurance is non- 
forfeitable. The register finds that at the 
time of the transfer of the mortgage and pol- 
icy and the payment of the money Shoenbei*- 
ger was insolvent, and that the bank had 
reasonable cause to believe him insolvent, 
and directs the payment to the assignee of 
the money received upon the mortgage and 
that which was paid by Shoenberger, and 
that the reassignment of the policy of insur- 
ance, but holds that the bank having paid 
three installments, and Shoenberger four in- 
stallments, of the premiums for the insur- 
ance, that it shall hold three-sevenths of the 
value of the policy, and to this finding of the 
register the bank has excepted. 

Upon these exceptions the question present- 
ed is, was Shoenberger, at the date of these 
transfers, insolvent? And had the bank rea- 
sonable cause to believe that he was insol- 
vent? The proof in the case shows that 
Shoenberger was in fact at the date of the 
transfers largely insolvent, but the proof does 
not show that the bank knew that such was 
his condition. So that the question becomes 
one as to how far in law the'bank is to be held 
to have had reasonable cause to believe him 
insolvent. 

What insolvency of a trader or merchant 
is under the bankrupt law is well settled by 
the supreme court of the United States, it 
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is defined to be, "wlieii a trader or merchant 
-\vliose business affairs are in sucli a condi- 
tion as that lie is unable to pay Ms delits as 
they become due in the ordinary course of 
his business, as men in trade usually do, he 
is insolvent" Toof v. Martip, 13 Wall. [80 
U. S.] 40; Buchannan v. Smith, 16 "Wall. [83 
TJ. S.] 277; Wager v. Hall, Id. 584. It is 
very clear that such was the condition of 
Shoenberger not only on the 5th of April, but 
on the 20th day of March, 1876. He Tvas 
not only therefore insolvent in fact, but was 
.clearly within the legal definition of insol- 
vency. 

. The next question to be determined is, had 
the bank reasonable cause to believe that 
Shoenberger was insolvent? The supreme 
court of the United States has also defined 
■what shall constitute reasonable cause to be- 
lieve a paity is insolvent, and it is that 
when the condition of a debtor's affaii-s are 
known to be such that prudent business men 
would conclude that he could not meet his 
obligations as they matured in the ordinary 
course of his business there is reasonable 
cause to believe him insolvent ^lerehants' 
Nat Bank v. Cook, 95 U. S. 342. 

The evidence in the case shows that on the 
day of the maturity of the note that one 
member of the bank called upon Shoenberger 
after banking hours, when the note had been 
dishonored, and requested of him security 
for its payment, he does not say he demand- 
ed payment of him, but it is very certain that 
on that day his affairs were not in such a 
condition as that he could meet the obliga- 
tion, nor were they in such condition the next 
day, and that fact must have been known to 
the bank, else why was it not met, and why 
the demand and acceptance of security for 
its payment? 

But it is said that in this case that Shoen- 
berger was the indoi*ser only of this note, that 
he was not the debtor in the sense in which 
that term is used by the supreme court, and 
that therefore the nile which we have stated 
cannot apply. I think this distinction can- 
not be maintained. Whilst it is true that 
he was the indorser. It is nevertheless true 
that he was the debtor of the bank, and un- 
der the laws of Ohio he could have been sued 
without joining the maker, and the entire 
debt could have in the first instance' been 
collected from him; and indeed in this case 
it seems as if the bank did look to him alone 
for the payment thereof. They never called 
upon the maker for payment, but procured 
from the indorser a waiver of demand for 
payment. I think therefore that this case 
does not come within the rule laid down by 
the supreme court 

That Shoenberger was insolvent in fact and 
in law when this transfer was made and 
when the money was paid. That they were 
made by him when he could not secure or 
pay all his creditors, or could have reason- 
ably hoped to have done so. That their ef- 
fect was to give a preference to the bank, and 



that under such circumstances the law pre- 
sumes that such was his intent in making 
them. That the bank had reasonable cause 
to believe him insolvent in law, and that they 
must be charged in law with the knowledge 
that such transfer and payment was intend- 
ed to be in fraud of the bankrupt laws. The 
bank will therefore be required to sun-ender 
the preference thus obtained by paying to 
the assignee the amount realized from the 
foreclosure of the mortgage, to transfer the 
policy of insurance to the assignee, and to 
pay him the sum of §450 with interest from 
the date of its receipt. 

There is more difficulty in regard to tlie 
payment of the installments by the bank, 
upon the policy of insurance. It has been 
held that where a preference was taken in 
fraud of the bankrupt laws that the parties 
receiving it would not be allowed for the 
payments of liens or charges upon it, but 
there does not seem to have been in this case 
any actual intention of fraud upon the part 
of the bank, or upon the part of Shoenberger, 
and the rule would be a severe one. But 
the policy in this case was non-forfeitable, 
and the bank was under no obligations to 
pay these installments. It was not neces- 
sary to preserve its life. It must therefore 
be held to have made them at its own risk. 
But it should be entitled to have whatever 
interest accrued by reason of such payments. 
The bank having paid three installments, 
and Shoenberger four, the bank will be enti- 
tled to three-sevenths of the value of the pol- 
icy, and the assignee to four-sevenths of such 
value. 
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SHOMERS' CASE. 
[See Case No. 12,808.] 
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COCK v.). See Case No. 6,537. 
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Case Wo. 13,804. 

SHOOK et al. v. RANKIN et al, 

[6 Biss. 477; 2 Law & Eq. Kep. 236; 8 Chi. 

Leg. News. 345; 3 Cent. Law J. 569; 

22 Int. Kev. Bee. 239.] i 

Circuit Court, N. D. Illinois. Oct., 1875. 

CopyuiGiiT — TRAXSLATross OF Plats— IsJusoTiox 
— Practice. 

1. Where the translator of a play^ by consent 
of the author, has obtained a copyright upon it, 
the owner of such copyright can maintain a bill 
enjoining any other person from using or repre- 
senting such translation, or any pari: of it. 

2. AiEdavits, evidently intended to be used in 
a case, but not entitled in it, will be allowed to 
be read on motion for injunction. 

[Cited in Tompkins v. Halleck, 133 Mass. 34.] 

a [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 3 Cent. Law J. 
569, contains only a partial report] 
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[This was a bill in equity by Sheridan 
Shook and others against Arthur McKee Ran- 
kin and others.] Complainants' bill alleged 
that prior to February 1, 1875, a dramatic 
composition or play, entitled "Les Deux Or- 
phelines," -was designed aud composed in the 
French language by Adolph D'Ennery and 
Fugene Cormon, residents and citizens of 
France. N. Hart Jackson, a resident of the 
United States, became the owner by pui'chase 
and assignment of the original manuscript, 
for representation in the United States. Be- 
fore February 1, 1875, Jackson, with the con- 
sent of D'Ennery and Cormon comptjsed and. 
arranged a translation from the French play 
into the English language, and entitled the 
translation "The Two Oiphans," being a lit- 
eral translation of "Les Deux Orphelines," 
aud adapted his translation for performance 
aud representation to English-speaking audi- 
ences. February 1, 1875, by aud with the 
consent of D'Ennery and Cormon. and befoi*e 
publication, Jackson obtained a cops'right on 
his translation, as author, under the copyright 
laws of the United. States. Complainants aft- 
erwards became the sole owners and pro- 
prietoi-s of the original manuscript in French, 
the translation by Jackson and his copyright, 
by purchase and assignment from Jackson. 
Complainants alleged that the original "Les 
Deux Orphelines" had never been translated 
or published with the knowledge or consent 
of its authors, except the translation by Jack- 
son; that defendants had announced and had 
on diYei*s nights publicly performed, the '•Tt\'0 
Oi-phans" at the Adelphi Theater in Chicago, 
without the consent and license of complain- 
ants; that defendant Rankin and his asso- 
ciates had previously, and while in the com- 
plainants' employ, performed and acted the 
•'Two Orphans," and had thereby familiar- 
ized themselves with it, and were acting the 
same translation at the Adelphi. Prayer for 
an injunction and accounting. The b'ill was 
supported by several affidavits, among which 
were complainants' and Jackson's. The af- 
fidavits were sworn to in New York, but were 
not entitled of the suit or court until filed. 
The afiidavit of L. F. Post, one of complain- 
ants' counsel, was filed, showing these af- 
fidavits were made and sworn to for the pur- 
poses of this suit and for no other purpose. 
The defendants denied that Jackson acquired 
any riglits by his ti-anslation or copyright; 
that "Les Deux Orphelines" was ti'anslated 
by consent of the authoi-s by John Oxenford, 
of London, prior to Jackson's translation; that 
defendants had obtained from London Oxen- 
ford's translation, and intended tliereaf ter to 
perform the latter aud not .Taekson's ti'ansla- 
tion. ilotion for an injunction upon bill and 
affidavits to restrain the defendants from pub- 
licly performing the "Two Orphans." Upon 
hearing, defendants objected to the reading of 
complainants' and Jackson's affidavits, be- 
cause not properly entitled when sworn to. 

[A preliminary injunction had been granted 
in this cause. Case No. 12,805.] 



S. M. Millard and L, F. Post, for complain- 
ants, in support of the motion cited, on the 
point that an author might be a translator, 21 
Morgan's Law of Literature, 315-321; as to 
what constitutes infringement, Boucicault v. 
Wood [Case Xo. 1,693]. What is prima facie 
evidence of copyright? Roberts v. Myers [Id. 
ll,5)U(jJ. 

Clarkson & Van Schaack and Norman J. 
Emmons, for defendants. 

DRUMMOND, Circuit Judge. It seems to 
me that the complainants are entitled to an 
injunction to prevent the defendants from 
performing the work which has been trans- 
lated from the French of D'Ennery and Cor- 
mon by N. Hart Jackson into English, and 
adapted by him for representation on the 
stage in this country. 

The court can go no farther in deciding a 
motion of this kind than the proofs of the 
case clearly wan-ant. What are the facts es- 
tablished here beyond controversy? They 
are these: D'Enneiy aud Cormon were the 
authoi-s of a drama in the French language 
called "Les Deux Orphelines"; Jackson trans- 
lated it into English and adapted it to repre- 
sentation on the stage. This was with the 
consent of the authors. After this was done, 
he applied itnder the law for a copyright; 
and the question is whether there was any 
valid objection to his obtaining a copyright 
for the play, thus translated into English. 

I do not see that there was. He was the 
translator of the play. He adapted it to 
represeutation on the stage, and was, in the 
sense of the law, the author of that for 
which he obtained a copyright. No one could 
complain of this, except the authors of the 
play in French, and it affirmatively appears 
that they assented to this action on the part 
of Mr. Jackson. Then I do not see Avhy he 
was not protected under the law for his 
translation and adaptation of the work to 
the stage, and of which he was in one sense 
the author. 

That being so, has the defendant infringed 
his rights by performing this unpublished 
drama? To decide that, it is only necessary 
to determine the effect to be given to sundi-y 
affidavits which have been introduced in 
the case— those of Mr. Shook, Mr. Palmer 
and Mr. Jackson. I think it is proper for the 
court to receive these affidavits for the pur- 
pose for which they were filed. It is well 
known that the courts are much more liberal 
upon this subject than they were in former 
times. They do not reject affidavits simply 
because there may be some clerical en-or 
or omission, provided it appears that they 
were intended for the case which the court 
is called upon to investigate. 

It affirmatively appears. I think, that these 
affidavits were made for the purpose of being 
used in this case; and conceding that they 
did not at the time contain the proper title 
of the cause, still they were made and for- 
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-\vartled to counsel, wlio may be presumed 
to be aiitliorized bj- the parties to give the 
proper character to them by stating the 
name of the cause in -which they were to be 
used. It seems to me that it would be adopt- 
ing a very rigid nile, and one hardly in ac- 
cordance witii the liberal practice of the 
present day; to declare that the affidavits 
should be rejected because at the time when 
the affidavits were made and signed by the 
parties, the name of the ca\ise was not stat- 
ed, provided they knew that they were to be 
used in. the cause, although they did not 
know the technical description of the title 
of the same. 

Then, these affidavits being received, as I 
think they should be, there can be no doubt 
"that these defendants— the principal defend- 
ants who have performed this play— have 
been using the translation of Mr. Jackson, as 
iidapted by him for representation on the 
stage, <: 

They acquired their familiarity with it in 
consequence of the direct action of the trans- 
lator or his assignees, and it would be hard- 
ly fair under the circumstances of the case 
that they should be permitted to go on and 
use it contrary to the wishes of the owners. 
It has been said that they do not propose to 
Tise it any longer; but in view of the facts 
the court cannot assume that they will not 
<lo so, or refuse an injunction on that ground. 
It is not controverted that these complain- 
iints are Jackson's assignees, and are entitled 
to all his rights. I do not think that, be- 
cause Mr. Jackson, or, possibly, the complain- 
iints, may have been mistaken as to their 
legal rights, or as to the particular character 
a.nnexed to their rights of property subsisting 
in this drama, the court should be prevented 
from acting in this case. The court will not 
so into a collateral issue upon this question 
of injunction. The only point is whether 
complainants have rights which have been 
violated by the defendants, and whether 
they are entitled to an injunction upon the 
facts as they are presented in the case. 

I have no doubt tliat they are, and there- 
fore an injxuiction will issue, restraining the 
<lefeudants from performing the play, which 
has been translated from the French of 
D'Ennery. and Cormon, by N. Hart Jackson, 
and adapted by him for representation on 
the stage, or any part thereof. 

As to the romance of the "Two Orphans" : 
It purports to be a story in narrative form, 
founded, as I suppose, upon the play of the 
*'Two Orphans"; but, so far as I have been 
able to examine it, I do not see, even con- 
ceding that its publication was made with 
the consent of the complainants,'' that it de- 
prives them of the right to the play of the 
"Two Orphans," as translated by Mr. Jack- 
son. 

It would take much time for me to go 
through this story in detail, and compare 
it with the drama, which I have not had an 
opportunity of doing. But so far as I have 



looked at dt, I think it does not deprive the 
complainants of a right to an injunction on 
that account. 

As to the translations of the French play, 
I know there may be certain phrases which 
may be identical in them, as translated by 
Jackson and Oxenford. There are' or may 
be the same translations of some French 
words; but, of course, the fact of there be- 
ing identity of a few phrases does not make 
them one play as ti'anslated. 

It always must be a question to be decided 
by comparison whether or not there is any 
essential part of the play taken as translated 
by Mr. Jackson. What I mean is, that they 
have no right to take any part of this, the 
work of Mr. Jackson, and use it. 

So far as I can see, the translations are 
made by two distinct persons, and independ- 
ent of each other. I do not, therefore, touch 
the Oxenford play in this decision at all. 
The order will be that the defendants shall 
not use the whole or any part of Mr. Jack- 
son's translation— the drama which he has 
translated and adapted for representation on 
the stage in this country. As at present ad- 
vised, I shall not enjoin the defendants from 
using Oxenford's translation. 

NOTE.. The question of the right to use the 
Oxenford translation, came up subsequently be- 
fore Judge Drummond on a motion to attacli 
McKee Rankin for contempt, and he decided 
that the defendants had the right to use that 
translation, but that they must be careful not 
to interpolate any phrases of Jackson's trans- 
lation. 

The consent of an author to publication 
abroad places him in the position of a foreign 
author, and is an abandonment of his rights 
under our statute. Boucicault v. Wood [Case 
No. 1,693]. The representation of a play upon 
the stage is not at common law a publication, 
nor is it a dedication to the public. Crowe v. 
Aiken [Id. 3,441]. The author's rights at com- 
mon law have not been taken away or limited 
by any existing act of congress. Id, 
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SHOOK et al. t. RANKIN et al. 
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Circuit Court, D. Minnesota. Sept. 16, 1875. 

CoPTRionT — Preliminary Ixjuxction — PitisiA 
Facia Case — Affidavits. 

A preliminary injunction *was applied for to 
restrain the performance by the defendants of 
a play called "The Two Orphans." Upon the 
bill and affidavits the court found: First. That 
there has been no memorization of this play 
by the defendants or any body in their employ, 
which would entitle them without authority 
from the complainants to represent the play of 
"The Two Orphans" in this district. Second. 
That there has been no dedication by any vol- 
untary act, which would prevent the complain- 
ants in this case from exclusively representing 
this play. Third. That the prima facie case 
made out by the bill has not been overcome by 
the affidavits which have been presented by the 
defendants; and thereupon the court awarded 
a preliminary injunction as asked. 
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[This was a bill in equity by Slicridan 
Shook and others against Ai'thur McKee Kan- 
kin and others.] 

Motion for a preliminai-y injimetion to re- 
strain the ijerformance by the defendants of 
ihe play called "The Ttvo Orphans." 

W, P. Cloiigh and Ij. F. Post, for complain- 
ants. 
J. H, Davidson, for defendants. 

NELSON, District Judge, It is impoi-tant 
that there should be a speedy decision of this 
motion; and -while delay -would perhaps en- 
able me to present my vie-svs more elaboiate- 
ly, and satisfactorily to myself, it would not 
change the result I have arrived at, and I 
shall, therefore, proceed to announce my de- 
cision in this matter, giving my i-easons for it 
briefly. I think that upon an examination of 
this case, it -will be found that no new prin- 
ciples are involved. The complainants, Messrs. 
Shook and Palmer, allege that they are own- 
ers of the copy-right of a certain play, en- 
titled, "The Two Orphans," derived from an 
assignment to them by one N. Hart Jackf^on, 
who is alleged to have obtained this copy- 
right under the laws of the United States; 
and they charge the defendants, enumerating 
them in their bill, with an infringement of 
their rights in this copy-right, to-wit: that 
they are now and have been presenting the 
play copy-righted as aforesaid, and assigned 
to the complainants, in the city of Saint Paul, 
in this district, without any authority or li- 
cense. That is, briefly, the substance of the 
bill; and upon it, accompanied by the cer- 
tificate of copy-right and additional affidavits, 
they ask that a preliminary injunction be 
granted by this court. The complaint has at- 
tached to it, (and the original has been pre- 
sented,) a copy of the certificate, duly issued 
in accordance with the laws of the United 
States, to N. Hart .lacksou, and a proper as- 
signment from Jackson as the author or pro- 
prietor, to the complainants. They also pre- 
sent -with their bill of complaint, the affidavit 
of N. Hart Jackson, which more in detail sets 
forth his right to obtain from the government 
this coijy-right, alleging that he is the joint 
author of this play with some French citi- 
zens, and the purposes for which the joint 
production was translated into English, for 
exhibition in this, country. Now, there is no 
question if all these allegations are true, and 
if it shall be established on the final hearing 
in this cause that the copy-right was legal and 
valid, that the complainants would be entitled 
to an injunction. Upon the face of the pa- 
pers which thej" present here, they have es- 
tablished what in law is termed a prima facie 
case, and the burden is thro-v\'n upon the de- 
fendants, who are charged with an infringe- 
ment of their right to overcome it. This is 
valuable property. It has been said that 
dramatic compositions are the most valuable 
of aU literary works, and there is some reason 
in it. While authors of literary productions, 



as a general thing, are compelled to await the 
printing, manufacture and sale of their books 
before they can derive any profit from them, 
the dramatic manuscript can be readily put 
on the stage, and if it is an amusing and en- 
tertaining production, and well brought out, 
it immediately becomes a source of pi-ofit. If 
it has a successful run, this profit and value 
are increased, so that it seems to me the as- 
sertion is true in some respects, that the au- 
tlioi-s of literary dramatic compositions are 
entitled to the gi-eat protection which has 
been accorded to them by the copy-right laws 
of this country, for the reason that they are 
the most valuable of literary compositions. 

Have the defendants overcome the prima 
facie case which has been established here 
by the complainants? One of the defendants 
only, A. McKee Kankin, has put in an an- 
swer under oath. He has accompanied his 
answer with a voluminous afiidavit setting 
forth more in detail the defences whicti he al- 
leges in his answer to overcome the prima 
facie case established on the part of the com- 
plainants; and in oi"der to defeat the appli- 
cation which is made here, and other af- 
fidavits, some of them the affidavits of the co- 
defendants, and of other parties, relating ta 
other portions of the answer, have also been 
introduced and read. The defences which are 
set forth relate, first, to the right of the com- 
plainants to the exclusive representation of 
the play entitled "The Two Orphans;" sec- 
ond, to the authoi-ship which is set forth as be- 
longing to N. Hart Jackson, the immediate 
assignor of complainants; and so far as the 
affidavits are concerned, these defenses may 
be classed as follows: First. That the rep- 
resentation of this play is made from a version 
obtained from memory, and consequently its 
representation upon the stage in the Opera 
House in this citj' is not an infringement of 
any rights of complainants. Second. That 
the complainants themselves have dedicated 
to the public anj' rights which they obtained 
in the assignment to them. Third. The denial 
of authorship in N. Hart Jackson, who is set 
forth in the bill of complaint as the proprietor,, 
and joint author with two Frenchmen. 

Now, so far as the first line of defence is 
concerned, let us examine it. It has been 
claimed, and with some reason, that the pres- 
entation of the version of a play obtained 
by process of memoiy is an infringement of 
no rights, either of the authoi-, or of his as- 
signees; and in a very early case, it will be 
found upon examination that .Justice Buller 
decided in England, that where the version 
of the play had been obtained by frequent at- 
tendance upon its representation, and after- 
wards produced by the party, it Avas not an 
infringement upon the rights of the autlior, 
and an injunction was refused. It was re- 
fused upon this principle: That a court of 
justice cannot enjoin the memory of a man; 
that where a partj"- by mere strength of 
memory was enabled to commit a play and all 
its parts, and afterwards write it out witJi- 
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out any assistance from tbe original play it- 
self, it was the exercise of memory alone, and 
a court -would appear ridiculous in attempting 
to enjoin the memory of a man. It vpas re- 
garded at the time as a novel precedent; still 
it has heen undistm-hed, and a case was de- 
cided I think in New York City upon that 
principle. See article by J. A. Morgan in 
Am. Law Eeg., April, 1S75, where Lester Wal- 
lack commenced a suit against Barney Wil- 
liams, some sis or seven years ago. He pro- 
duced upon the boards of Ms theatre the cele- 
brated play of "Caste," and a short time 
aftei*wards Barney Williams also produced 
the play of "Caste" in another theatre, much 
to the astonishment of Mr. Wallack, and of 
everybody else who were informed of tlie 
means by which Mr. "Williams obtained pos- 
session of the play, and of his rights in the 
premises. Upon suit being instituted by Mr. 
Wallack, claiming under the common law 
right, and not under any copy-right, it appear- 
ed that the brother-in-law of Barney Wil- 
liams, Mr. Florence, in his affidavit, testified 
that he had obtained possession of this play 
by a process of memory. From frequent at- 
tendance at the performance in Mr. Wal- 
lack's theatre he had been enabled to obtain 
possession of the play, and had actually pro- 
duced it; which seemed an extraordinary ex- 
ertion of bare memory, as it was, undoubted- 
ly, if true. When that affidavit was present- 
ed, the court in New York declined to grant 
an injunction, following the precedent laid 
down in the English case. 

Now without discussing the question wheth- 
er The right of propertj'— the right of an au- 
thor in his property—depends upon any pe- 
culiar process, which may be used in obtain- 
ing it from him without his voluntary act, 
T think that even assuming tliat a com-t of 
equity would not interfere in a case of that 
sort, this is not the mode in which the version 
used by defendants was obtained, according 
•to the allegations of the answer. They do 
not claim that this version which is represent- 
ed here was obtained by frequent attendance 
upon the play, and listening to it; but they 
aver that by familiarizing themselves with 
it when represented, they being leading actors 
in the representation, it was memorized. 
They were not listeners, they were not a por- 
tion of the audience, but were persons who 
had been engaged by the managers who 
brought out the play, and obtained all they 
knew by repeating it as actors. So far, there- 
fore, as this defence is concerned, the facts 
do not bring it within the i-ule laid down by 
Justice Buller, even admitting that the deci- 
sion is founded upon true principles of equity. 

Second. Have the complainants in this 
cause, by any voluntaiy act, dedicated to the 
public the right to use this drama, and thus 
abandoned aU exclusive rights as the as- 
signees of the person who obtained the copy- 
right? I see nothing in the defence which 
would show any publication of this play with- 
in the legal meaning of that term as applied 
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to copy-rights. What are the facts? It ap- 
pears that, the complainants authorized the 
publication of a novel, or what is called an 
adaptation of "The Two Orphans," in the form 
of a book, which was purchased by Munroe 
& Co., in New York. There is no pretence 
here that Messrs. Shook & Palmer authorized 
the publication of the drama, with all its ges- 
tures, stage entrances, scenic efEect, as they- 
were representing them upon the stage of the 
Union Square Theatre, but they entered into 
a contract by which they gave to Munroe & 
Co. authority to publish a novel founded upon 
the incidents of this drama which they were 
representing; and it appears from a hasty 
examination which I made yesterday of the 
copies presented, that they are substantially 
the same. It may be admitted that by au- 
thorizing this publication founded upon the 
drama, the complainants dedicated to the pub- 
lic the right to the novel. The question then 
is, whether the publication of a novel found- 
ed upon this drama which is the original act, 
is an abandonment of the right to exclusive- 
ly represent the drama. I think the case 
cited by counsel for complainants in the Eng- 
lish reports— Eeade v. Conquest, 11 C. B. (N. 
S.) 470— conclusively establishes the fact that 
where the drama is the original literary effort, 
and the novel is based and founded upon 
the diama, its publication is not such a dedi- 
cation to tlie public as will authorize the novel 
to be dramatised and put upon the stage with- 
out the authority of the persons owning the 
copy-right to the original literary effort. 

Third. I come now to the last defence, that 
is, the one attacking the copy-right. Have 
the defendants overcome the prima facie case 
established by the complainants? It is al- 
leged in the answer upon information and be- 
lief, that D'Enneiy and Cormon, two French- 
men, are the authors of the play, and not 
Jackson, and, in order to sustain that allega- 
tion, the affidavit of YaudenhofC has been 
read. He testified that long prior to the tak- 
ing of the copy-right, but not prior to the al- 
legation in the bill, Jackson was joint author 
with the Frenchmen, and he saw an English 
version of "The Two Oi-phans" which was in 
all particulars substantiallj'^ the same as the 
play, upon the stage in two theatres in Lon- 
don. This version of the play is not produced. 
There is an allegation in the affidavit of Mr. 
Eankin. that he expects to produce it; but 
upon this preliminary motion there is nothing 
but the mere naked testimony of Vandenhofl! 
that he saw in the London theati-es a rep- 
resentation of this play, substantially as play- 
ed by Shook & Palmer in the Union Square 
Theatre. Does that overcome the prima facie 
case charged and alleged in the bill? I think 
not. If the answer, or affidavits had been ac- 
companied by a copy of this English version 
of the play, and set forth who was the author 
of the same, it might present a different case, 
and lead to a different result. 

Now, what is the rule in equity governing 
a court where a preliminary injunction is 
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asked? The geueial rule is (antl this case 
presents no exceptions), where the act charged 
in the bill is either admitted, or not denied— 
iind here the act charged in the bill is the 
representation of this play— and the injury 
which results is not easily remedied if the 
injunction is refused, a court of equity Avill 
grant an injunction unless the hill or the case 
"made out by the bill is absolutely i-efuted. 
Tills is the rule in equity' which governs a 
^•ourt in all eases where a preliminary iujunc- 
lion is asked for. It may be that on the final 
heai'ing of the case, when all tlie evidence 
has been introduced on the part of the de- 
fence, and on the part of the complainants, 
the court will decline to grant the I'eUef Avhich 
is prayed for; but it is impossible upon a 
preliminary application of this kind to decide 
upon the merits. The complainants at final 
hearing may not show themselves entitled 
to the permanent relief which they claim, but 
they ask that so long as tliey have established 
ii i)rima facie cmse, and their right to this 
property, that a restraining order or a pre- 
liminary injunction shall be granted. 

Without further elaborating this case, I 
have arrived at these conclusions: 

First. That there has been no memorization 
■of this play by the defendants or anybody in 
their employ which would entitle them, with- 



out authority from the complainants, to rei>- 
resent the play of "The Two Orphans" in this 
district. 

Second.' That there lias been no dedication 
by any voluntary act which would prevent 
the complainants in this case from e-xclusive- 
ly representing tiiis play. 

Third. That the prima facie case made out 
by tiie bill has not been overcome by the af- 
fidavits which liave been presented by the de- 
f-'udants. 

It follows, therefore, necessarily, that an in- 
junction must issue, restraining the defend- 
ants from representing the play of '"The Two 
Orplians." Injunction awarded. 

[NOTE. This cause was again before the 
courts for final hearing upon motion for an in- 
junction upon hill and aflidavits. It was hold 
that the complainants were entitled to an in- 
junction to prevent the defendants from per- 
forming the work which had been translated by 
X. Hart Jackson, but the defendants were not 
enjoined from using Oxenford's transhition. 
Case No. 12,S04.] 
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Accord, and Satisfactioii. 

See "Compromise"; "'Payment." 
ADMTRAIiTY. 

See, also, "Affireiphtment" ; "Bills of Lading"; 
"Bottomrv and Respondentia" ; "Charter Par- 
ties": "Collision"; "Demurrage"; "Marine In- 
surance"; "Maritime Liens"; "Pilots"; "Plead- 
ing in Admiralty"; "Practice in Admiralty"; 
"Salvage"; "Seamen"; "Shipping"; "Tow- 
age"; "Wharves." 

Jurisdiction— In general. PaS® 

Act Feb. 26, 1845, did not enlarge the 
jurisdiction of the federal courts as to ques- 
tions of admiralty Sol 

The jurisdiction of the district court em- 
braces all cases of a maritime nature, 
whether they be particularly of admiralty 
cognizance or not lOol 

Such jurisdiction and the law regulating 
its exercise are to be sought for in the 
general maritime laws of nations, and are 
not confined to th.at of England or auj' 
other particular maritime nation lOSl 

Admipalty has jurisdiction to enforce a 
claim for materials and supplies by libel in 
personam, without regard to the existence ^ 
of a lien on the vessel therefor. io2 

. "Waters and places. 

Admiralty has jurisdiction of a libel by 
mariners for wages against a vessel plynig 
on navigable waters entirely within one 
state 456 

Admiralty 'has jurisdiction of a claim for 
seaman's wages on a voyage between Ciii- 
oinatti and Pittsburgh on a vessel of more 
than 10 tons' burden .•.•;:•:*-;,■•. •■^'^^^ 

The term "navigable watei-s" (Act I'cb. 
20, 1745) does not mean "natural streams, ' 
and includes an artificial communication, 
such as the "Welland Canal Sol 

. Persons and property. 

A libel by British seamen against a Brit- 
ish vessel for wages will be dismissed on 
the protest of the consul where it appears 
that the parties are about to pass into the _ 
British jurisdiction W"' ■ 

Services rendered in raising a floating 
drv dock are not maritime, and admiralty 
has no jurisdiction of a suit therefor. ..... 281 

Admiralty has no jurisdiction of a libel 
in rem bv the owners of a bridge for dam- 
ages sustained in a collision with a vessel. 548 

In the case of a collision in out ports 
between ships belonging to subjects of dif- 
ferent foreign nations, our courts will not 
decline to take jurisdiction from motives of 
international comity •.••.-• So 

The district court in admiralty has juris- 
diction in a case of salvacre rendered by 
an American tug to a British vessel m 
Canadian waters 1^" 

— Riglits and- controversies. 

Admiralty has no jurisdiction to enforce 
the claim of a mortgagee of a vessel, .. . loo 



A contract by the vessel to collect of the 
consignee advances and charges on the 
goods, and repay them to the shipper, is a 
maritime contract; and a suit in rem may 
be maintained thereon in admiralty 17b 

Admiralty has no jurisdiction of a suit 
bv shipping masters to recover for services 
in procuring a crew to navigate a vessel 
from one port to another in the same state b4y 

A libel in rem will lie for tolls imposed 
by a state statute in favor of corporations 
organized for the improvement of rivers 

and harbors .••/.■•. v" * ' ;// 'i" 1' 

Admiralty has jurisdiction of a libel to 
recover damages in the nature of demur- 
rage, although there is no stipulation for 
demurrage in the bill of lading. ........ .l.it>4 

The acceptance of notes as a liquidation 
of a claim for breach of a charter party, 
but not in satisfaction thereof, will not 
bar the admiralty jurisdiction where the 
notes are surrendered in court for cancel- 
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Procedure. , ^..^ 
The princinle that where one creditor 
has two funds to resort to. while another 
has security on only one of such funds, the 
former T\ill be compelled to resort to the 
other fund, will not be applied in admiral- 
ty at the instance of a mere mortgagee. . 
' Condemnation in a French, court of ad- 
miralty of property carried into .;the port 
of an ally cannot be inquired into by the 
courts of this country ^-^^^ 

iLDVERSE POSSESSION. 

See also, "Ejectment"; "Limitation of Ac- 
tions"; "Real Property." 

To acquire title by adverse possession, . 
the possession must have been open, ad- 
verse, and continuous for 20 ye.ars under 
a claim of title 1**!'! 

An adverse possession held by a tenant 
in common, to the exclusion of his coten- 
ants, bars under the statute of limitations 
or by lapse of time • 



131 



82Y 



Affidavit. 



See "Injunction. 



AFFREIGHTMENT. 

See. also, "Admiralty"; "Bills of Lading;;; 
"Carriers"; "Charter Parties"; 'T)emurrage ; 
"Shipping." 

A vessel which carries paper stock and 
petroleum in the same cargo is bound to 
use especial care in stowing them with ref- 
erence to each other J26 

The absence of a crew at night with the 
consent />£ the master, who remained on 
board alone while the ship was anchored 
in a harbor, renders the vessel unsea- 
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tt-orthy; and she is liable for damages to 
<-argo where she is driven ashore br a gale 
ansnig after the crew left .* 

Where a vessel is captured and con- 
demned at an intermediate port, no freight 
IS due for the cargo restored and sold at 
such port 286 

In the case of cargo delivered to a con- 
signee, a nortion to be reshipped, and the 
residue without qualification, held, that the 
lien for freight was displaced, though the 
charter party provided for a credit after 
••discharge" without impaii-ment of lien.. 934 



ALIElNrS. 

See, also, "Consuls"; "Courts." 

To entitle an alien to be naturalized, the 
hve years residence in the United States 
must be a continued residence 540 

APPEAL AND ERROR. 

See, also, "Bankruptcy"; "Collision." 

No appeal lies from a decree of a federal 
district court unless the matter in dispute 
exceeds the sum or value of $50 1328 

The superior court of the territory of Ar- 
kansas can only entertain a writ of error 
issued to, or an appeal from, a court of 
record q27 

The appellant in Maryland* is not bound 
to prosecute his appeal, and transmit the 
record, until the term next after the ap- 
proval of the appeal bond 838 

The sureties in the appeal bond are lia- 
ble to the extent of its penalty, and have 
no right to compel the application of pro- 
ceeds made under the original decree 1089 

Where a judgment is reversed, but it is 
ordered that the reversal be set aside, and 
an afiirmance entered on the filing of a 
remittitur of a certain amount, which is 
accordingly done, hdd, that the sureties on 
the supersedeas bond were released .1115 

An appeal in admiralty supersedes al- 
together the decree of the court below, 
and the case is to be tried in the appellate 
court as if no decree had been passed in the 
court below 482 

Errors committed on tlie trial of an ac^ 
tion at law against the party who obtains a 
verdict are merged in the verdict 702 

"Where there is a good and bad count in a • 
declaration, and it appeai-s that the evi- 
dence was applied solely to the bad count, 
the judgment will be revei-sed SJ)4 

Where libelant in admiralty recovei-ed a 
small amount, and appealed, held, that the 
circuit court could dismiss the libel at libel- 
ant's costs, although claimant had not ap- 
pealed 432 

The court may allow the general issue to 
be pleaded after judgment upon demurrer 
has been awarded by the supreme court, and 
a mandate issued to enter the judgment 
and award a writ of inquiry 1224 



Assignment for Benefit of Cred- 
itors, 

See "Bankruptcy." 
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ASSUMPSIT. 

Persons who advance money on bills of 
exchange on the faith of a letter of credit 
ot a third person, promising to accept the 
same when drawn, may maintain an ac- 
tion on such promise 

Plaintiffs in such action may* recover the 
whole damages, costs, and expenses paid bv 
them, including re-exchange, with interest 
Of the place where the money was payable 
by them \*^ 

ATTACHMENT. 

See, also, "Bankruptoy"; "Execution"': "Gar- 
mshment"; "Writs and Notice of Suits." 

Jurisdiction of justice of the peace in Vir- 
ginia to issue an attachment 937 

ATTORNEY AND CLIENT. 

A person who is not an attorney at law 
cannot represent another before a register 
in bankruptcy unless he show a formal 
power of attorney. An attorney at law 
need not show his authority unless put to 
proot 

An attorney cannot acquire a lien for his 
compensation upon a judgment obtained by 
him, unless he has a special agreement as 
to the amount thereof. Civ. Code Or. § 

A naere debt due by the 'adVerse'partV to 
the chent of the attorney is not monev in 
tiie hands of such par y. within Civ. Code 
Qr. § 1012, subd. 3, vnm which the attor- 
ney can acquire a lien ygo 
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BAIL. 

If no appearance bail be required, the 
court will not require special bail on set- 
ting aside the office judgment 1212 

In actions on the case for uncertain dam- 
ages, the court will mitigate the bail ac- 
cording to circumstances 332 

Bail may follow tlieir principal into an- 
other jurisdiction, and take him out of the 
custody of another person who has subse- 
quently become bail in the latter jurisdic- 
tion 1179 



See, also. 



BAILMENT. 

'Carriers"; "Warehousemen." 



ARBITRATION AND A"WARD. 

A revocation of the submission and notice 
thereof before the award is made and sign- 
ed will invalidate the same 3SS 
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Array and Navy. 

See, also, "Habeas Corpus"; "Prize"; "War." 

Arrest. 

See "Bail"; "Extradition"; "ilalicious Prosecu- 
tion. 



A bank requested anotlier bank to loan 
money for it, and to make a proper charge 
therefor. The latter made the loan, but 
did not intend to charge therefor. Such in- 
tention was not communicated, but no 
charge was made in the running account 
between the banks. Helti, that the bank 
was not a gratuitous bailee as to securities 
deposited to secure the loan 961 

A pei-son who hires a slave for a fixed 
term must pay the stipulated price, though 
he lose the service of the slave bv his arrest 
tinfl, imprisonment for theft during the term 813 

Ihe recovery of a judgment for the hire 
of a slave to a period subsequent to the 
commencement of an action of trover to 
recover for her loss will bar the action of 
trover. IQSQ 

A person who hires a slave, and* carries 
her out of the state without the consent of 
the owner, whereby she is lost, is liable for 
^er value iq^q 
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An action apainst an attorney at law for 
negligence in failing to collect a promissory 
note must be brought iu the name of the 
legal owner, though a receipt therefor """as 
^ ven to another llOi 

BAIJKBUPTOY. 

See, also, "Insolvency." 

Operation and effect of bankruptcy laws, 
and of proceedings thereunder. 

The appointment ■ of receivers of a cor- . 
poration in proceedings in a state court, 
and possession taken by them of the prop- 
ertv of the corporation, will not prevent 
subsequent proceedings in bankruptcy 
against the corporation 139 

The bankruptcy court may prohibit cred- 
itors of the bankrupt from taking out ex- 
ecution in a state court, and levying it on 
attached property, until the assignee shall 
have time to discharge the attacliment 
liens • 297 

After 10 years from the entry of a judg- 
ment in favor of a receiver appointed in a 
creditors' suit, adjudging an assignment to 
be fraudulent and void, the bankruptcy 
court will not interfere at the suit of an 
a.ssignee in banliruptcy, though an appeal 
is still pending 9S4 

The bankruptcy court may issue an in- 
junction to resti-ain creditors from furtlier 
proceedings in tlie state court, and from in- 
terfering with property previously assign- 
ed by tiie bankrupt for the benefit of his 
creditors 983 

A suit brought to collect, enforce, or sat- 
isfy any debt which would not be dis- 
charged by a discharge in bankruptcy is 
not within the meaning of section 21, Act 
1S67. 1110 

The bankrupt, pending proceedings 
against him, may be held under arrest in a 
civil action founded on a debt or claim 
from whidi his discharge in bankruptcy 
would not release him 1110 

Where the amount due a creditor is in dis- 
pute in the state court, the bankruptcy 
court may allow the suit to proceed for the 
purpose of ascertaining the amount due, 
but execution will be stayed if the debt is 
such as will be affected by the discharge., • 5 

A suit on a provable debt, though the 
debt is not such a one as to be affected by 
a. disdiarge, will be stayed by the bank- 
ruptcy court. 765 

A suit on a claim arising out of a con- 
tract of sale procured by false representa- 
tions of the bankrupt, where prosecuted in 
an action sounding in damages, may be en- 
joined 765 

The bankruptcy court will enjoin proceed- 
ings between a bankrupt and another in a 
state court which are collusive 303 

The bankruptcy court has no authority to 
withdraw from the state court suits pend- 
ing therein between fhe bankrupt and 
other parties, and compel their trial in the 
•district court 297 

The payment of a dividend on a judgment 
proved in bankruptcy will be suspended 
pending a writ of error therefi'om in the 
state court. 1219 

An application for leave to sue the bank- 
rupt in a state court after the lapse of a 
year from the adjudication, where no dis- 
cliarge has been had by the bankrupt, must 

be on notice to him 812 

Wliere a foreclosure suit is commenced in 
tlie state court after jietition in bankruptcy 
is filed, and proceeds to a decree before the 
Jissignee is appointed, the right of redemp- 
tion is cut off 978 



Jurisdiction of courts. PaSQ 

The district court of another district than 
tliat in whieli the bankruptcy proceedings 
are pending has jurisdiction, under the act 
of 18G7, of a suit by the assignee against 
a resident tlierein to recover moneys paid de- 
fendant in violation of the bankrupt act. 

(Reversing 1213.) 1270 

The district court has jm-isdiction of a 
controversy as to the ownership of a fund 
in the hands or under the control of the as- 
signee, without regard to the residence of 
the parties in interest 120 

Regrflster — ^Powers, duties, and liabilities. 

The books and papers in the register's of- 
fice must be open to inspection at the lo- 
cal seat of justice. • • .1286 

Commencement of proceedings— Involun- 
tary bankruptcy. 

The levy of an execution on sufficient 
property to satisfy the debt does not estop 
the creditor from filing a petition in bank- 
ruptcy, but the levy will be held to have 
been waived thereby 1219 

Attachment creditors who acquired their 
liens within four months are not to be reck- 
oned in computing the proportion of credit- 
ors who must unite in the petition. (Re- 
versing 807.) 866 

In cases pending at the time of the amend- 
ment of June 22, 1874, petitioners must in- 
sert the allegations as to number and amount 
of petitioners by amendment to the peti- 
tion 017, 022 

"Where the hearing on a petition is ad- 
journed from time to time until after tiie 
passage of the act of June 22, 1874, the 
petition must be amended so as to make it 
conform thereto 890 

The allegation as to the requisite number 
of creditors may be on information and be- 
lief 617, G22 

The allegation and proof as to tiio requi- 
site number of creditors joining in tiie peti- 
tion cannot be waived by the debtor 617 

The case may be referred to a register 
or commissioner to examine the proofs, and 
report whether a sufficient number of cred- 
itors have joined in the petition 495 

Affidavits are admissible to show that a 
single creditor, filing a petition, had good 
reason to believe that he did not constitute 
the requisite proportion of creditors 017 

The petition will be dismissed on motion 
without requiring the debtor to file a sched- 
ule, where it appears that the requisite num- 
ber of creditors have not joined 622 

On such motion the court will hear affi- 
davits in evidence offered by either party, 
and may order an examination of the per- 
sons verifjang the petition. 622 

The affidavit to the petition may be 
amended 495 

A creditor who has joined in the petition 
cannot object to an amendment thereof 
which is necessary to the prosecution of the 
same to final effect 49c 

Amendments to the petition in bankruptcy 
r^ate back to the filing of the original 1276 

Petitioners must support their allegations 
by proof where the facts charged are form- 
ally denied by answer. (Act 1841.) SS\ 

■\Vhere the acts of bankruptcy are denied, 
though insolvency is admitted, a decree will 
not be entered until an act of bankruptcy 
alleged is proven 139 

— — Intervention: Witbdra-nral: Dis' 

missal. 

Where the petitioning creditors fail to ap- 
pear or proceed on the return day or ad- 
joiirned day of a rule to show cause, any 
creditors to the required amount may inter- 
vene and proceed to an adjudication 1225 

Such intervening creditors need not con- 
stitute one-fourth in number of the credit- 
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ors, or represent one-third in value of the 
debts due by the debtors. 1225 

Atfciching creditors may intervene and op- 
pose the adjndication SG7 

A creditor who has in poo'l fsiitli joined 
in a petition cannot withdraw: otherwise, 
where he has been induced to join by mis- 
representations 495 

T\'liere the only debt on which an adjudi- 
cation may be entered is that of the petition- 
er, the bankrupt may have tlie petition dis- 
missed on its payment, with costs 1222 

A motion to dismiss and settle with the 
debtor cannot be made after adjudication .. 1265 

Acts of bamiruptcy. 

The suspension of payment of commercial 
paper for 14 days by a banker, merchant, or 
trader is prima facie evidence of fraud, and, 
where unexplained, will supiwrt a decree of 
bankruptcy 1206 

The giving of a mortgage by a debtor on 
a large portion of his property, purporting to 
be security for a debt which in fact never 
existed, is an act of bankruptcy 105 

The giving of mortgages in good faifli to 
raise a contested attachment and pay over- 
due paper, to enable the debtor to continue 
business, held not an act of bankruptcy 357 

In a rural community the mere nonpay- 
ment of a note at maturity is not sufficient 
evidence of insolvency 1147 

An innkeeper who keeps a bar is a trad- 
er, and, when unable to pay his debts as 
they mature, is insolvent, altliough his prop- 
ertj- exceeds in value the amount of his 
debts 105 

The inaction of a debtor in taking no steps 
to set aside a fictitious judgment entered be- 
fore the passage of the bankrupt act, and to 
prevent execution being issued on it, is a 
procuring: or suffering by him of his prop- 
erty to be taken on legal process 680 

The legal liability for an act of bankrupt- 
cy cannot be discharged by a subsequent 
rescission of tlie transaction 105 

Sdicdnle. 

A judgment in favor of tlie bankrupt 
should be set forth in the schedule 241 

Growing crops unmatured should be en- 
tered on the schedule of personal property. 750 

Meeting of creditors: Notice. 

Where, on the return day, there is no 
proof of service of notices, the register 
should adjourn the meeting, and direct new 
notices to be served: but where, instead 
thereof, he certifies the facts to tlie court, 
a new warrant must issue 686 



Assignee — ^Election, appointment, and re- 
moval. 

Where copartners are adjudged bank- 
rupts, the partnership creditors only can 
participate in the election of assignees 657 

A proof of debt in the mode required by 
the statute establishes a prima facie case, 
though it is subject to objection and coun- 
ter proof 524 

A preferred creditor may surrender Ms 
preference at the first meeting, and vote for 
assignee, when the preference is of such a 
nature as to be effectually destroved by 
such surrender , '....,' 524 

A creditor cannot change his vote after 
the meeting has adjourned, and therebv 
cause a failure to elect. If a mistake oc- 
curs he may make his objection to the judge 657 

The assignees must be elected bv a ma- 
jority in nimiber and value of the creditors 
who have proved their debts, and not bv the 
greater part of those present and voting. - 657 

The assignee, whetlier elected by the 
creditors or appointed by the register, has • 
no power to act uj:tJJ the judge's approval 
IS certified. 657 



Page- 
Where the judge refuses to approve the 
appointment of tlie assignee elected by the 
creditors, he may order n new election, un- 
der Act 1867, § 13, cl. 4 657 

An assignee is not in fault for failure 
to file a bond until the expiration of a time 
specified in an order to be made, requiring 

the giving of the bond 332: 

An assignee cannot be removed except 
upon an application made for that purpose, 
under section 18, Act 1867, general order 

No. 23, and form Xo. 41 QiQ 

The assignee will not be removed for un- 
successfully attacking mortgages given by 
the bankrupt, where it anpears that such 

action was justifiable 130 

A second assignee cannot be appointed 
until the first is removed 332 

Rights, duties, and liabilities. 

The district judge has jurisdiction to in- 
vestigate the condition of the assignee's 
accounts on petition of a creditor to as<'er- 
tain what, if any. dividends are due and 
payable. (Act 1800.1 333 

Maimer of conducting such investigation 
and powers of the circuit court in relation 
thereto determined 3,S.3 

An assignee will be hdd to the strictest 
account where he fails to attend a refer- 
ence ordered to obtain the necessary infor- 
mation upon which to ' -ise directions. . . . 640 

A mistake in the dc (ion of the prem- 
ises in a mortgage la. Ik' corrected as 
against the assignee to the same extent as 
would have been allowed against the mort- 
gagor 7o4 

Property of bankmpt— "What constitutes. 

Testator's son was adjudged a bankrupt 
before arriving at the age that an estate, 
given to trustees for his benefit, was to be 
turned over to him with its accumulations. 
Hfld, that the assignee in bankruptcy was 
entitled to the property held bv the trus- 
tees as against the bankrupt 3S8 

Hides purchased by a tanner with the 
proceeds of drafts drawn on A., to manu- 
facture into leather for A., as well as the 
manufactured article, are the property of 
A., and the title does not pass to the' as- 
signee in bankruptcy of the tanner 144 

The lapsing of a life nolicy for nonpay- 
ment of premiums due after the commence- 
ment of bankrupt proceedings does not de- 
feat the title of the assignee 556 

Where, under contract for a speculation 
in real estate, the bankrupt was to have a 
certain ner cent, interest and a division of 
the profits, held, that his interest in the 
assets growing out of the operation would 
pass to the assignee 127<> 

Assets withdrawn by a retiring partner 
are subject to the payment of the firm 
debts, where the remaining assets an* ui- 
suflicient, and may be reached for the bene- 
fit of the creditors, though invested in a 
homestead 542 

Subsequent dealings of the creditors 
with the remaining partner, and sales and 
credits by them. <lo not estop them from 
enforcing their claim against the assets 
withdrawn 542 

; Custody and control. 

Where voluntary bankrupts delay to sur- 
render their assets, an order will Issue for 
their immediate .surrender 1140 

The bankrupt may be ordered to surren- 
der or satisfactorily account for property 
which he has failed to turn over or account 
for, under penalty of being committed for 
contempt 235 \ 

The bankrupt may be committed where 
the court is satisfied that he has not fuUv 
disclosed the facts concerning his property 230 

Partnershij) assets cannot be i-eached on 
an adjudication against one member alone..l256 
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A solvent partner has no right to the pos- 
session of partnership assets in the hands 
of an assignee under adjudication against 

the remaining membei-s of the firm 1153 

On a bill filed by the assignee in bank- 
ruptcy to set aside a general assignment 
by the bankrupt, where the voluntary as- 
signees were restrained from interfering 
with the property, held, tiiat a receiver 
should be appointed by the bankruptcy 

court 986 

Jloneys received under a voluntary as- 
signment adjudged to be valid, by a receiv- 
er appointed by the bankruptcy court, 
should be distributed by him, and not by 
the assignees 999 

— - Exemptions. 

A policy of life insurance exempt from 
execution under the state law is to the 
same extent exempted under the bankrupt 
act 556 

A paid-up life policy is not exempt to 
the assured, under Rev. St. Jle. 1871, c. 
49, § 65 55G 

In ilaine the assignee has a lien on a 
life policy of the bankrupt for So much of 
two years' premiums as exceeds a cei-tain 
sum, even though the assured bori'owed 
the money to pay such premiums by pledg- 
ing the policy therefor 556 

The exemption in Pennsylvania of prop- , 
erty worth §300 is additional to the ex- 
emption of necessary household and other 
articles, not exceeding in value $500, al- 
lowed by the bankrupt act 93 

The homestead exemption i^rovided by 
the new constitution of North Carolina is 
not applicable to prior debts 131-1 

A merchant in Kansas is not entitled to 
the special exemption allowed a "mechan- 
ic, miner, or other person," of tools and 
instruments for the purpose of carrying 
on his trade or business 766 

The partners are entitled to exemntions 
out of the joint assets where the individu- 
al assets are insufficient 15 

The time to make a report of exempted 
property may be extended by the court. .1310 
. An assignee cannot recover property ex- 
cepted under section 14, Act 1867 699 

' — Wife's claim. 

An allowance will be made to the wife 
out of property descended to her before 
the decree of baukrui)tcy, but not reduced 
to possession 1195 

-^— Iiiens. 

Where, in the ease of a statutory Hen, 
the statutory requisites are not complied 
with until after the filing of a petition in 
bankruptcy, it is not valid as against the 
assignee 120 

In the absence of an actual levy under 
an execution delivered to the sheriff, there 
is no lien on personal property protected 
by the bankrupt act (1841) 91 

No lien attaches by the levy of an execu- 
tion after defendant is adjudicated a bank- 
rupt 51 

A le^y which has been relinquished be- 
fore the filing of the petition creates no 
lien upon the property, as against the as- 
signee 147 

The lien acquired by a valid judgment 
and levy before the petition in bankruptcy 
is filed is not invalidated by the bankrupt 
act 719 

Where, in a suit commenced by attach- 
ment, a judgment and an order of sale have 
been obtained before petition filed in bank- 
ruptcy, the judgment lien is not invalidat- 
ed, though no execution has issued 1244 

Where the warrants for executions were 
signed the year before the petition in bank- 
ruptcy was filed, the executions are valid, 
21FED.CAS. — 85 
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though they were issued only a few days 
before 1311 

A covenant in a mortgage to keep the 
mortgaged premises insured for the bene- 
fit of the mortgagee creates a specific equi- 
table lieu upon the insurance money, which 
is valid as "against the assignee 351 

A lien by execution on the individual 
property of a member of a bankrupt firm, 
under a judgment against the firm, will 
not yield to the equities of the separate 
creditors of such partner 354 

A mechanic's lien given by law, though 
not perfected by the filing of the account 
when tlie petition in bankruptcy was filed, 
may thereafter be enforced as provided by 
law 124 

A mortgagee will not generally be permit- 
ted to foreclose in a state court, but should 
invoke the summary power of the bankrupt 
court to sell tlie property, or', where the va- 
lidity of the mortgage is denied, should 
1 proceeds by bill in the district or circuit 
I court 128 

In the case of a creditor having several 
securities, held, that the court might *so 
} marshal the assets as to require stteh cred- 
itor to foreclose a mortgage before resort- 
ing to the general fund 540 

In the ease of obligations loaned by third 
persons to the bankrupt as security for 
debts, the creditor will not be required to 
first exhaust his remedy on them 540 

Maritime liens will be accorded the pref- 
erence which they would have in the ad- 
miralty. , 798 

Sale. 

The bankruptcy court has power to dis- 
pose of the incumbered property of the 
bankrupt in any manner deemed best for 
tlie interests of all concerned 272 

Where the assignee has not obtained the 
highest price offered, as required by the 
order directing the sale, the sale will be 
set aside, and a resale ordered 104 

Where it appears that property subject 
to valid liens will bring more at a private 
sale by the assignee, he may sell it, with 
leave to the lien creditors to apply for an 
order for the direction of the application of 
the proceeds 719 

Prpof of delits — ^What is provable. 

A debt created by fraud is provable.... 5 

A claim against a partner for false rep- 
resentations as to the credit of his firm, 
inducing a person to purchase lieir paper, 
is a claim for damages for a tort, and is 
not provable before judgment obtained 
thereon 739 

Notes given for the excess or bonus over 
legal interest are not provable.. 1147 

At common law a writ of error and super- 
sedeas of execution leave the judgment in- 
tact, and it is provable 1219 

The right of an indorsee of a note to 
prove the same in bankruntey is controlled 
by the law of the state where the contract 
of transfer is made 1232 

An indorsee before maturity of a negotia- 
ble note, without notice of existing equities 
in New York, can only prove against the 
estate of the maker the amount paid there- 
for , 1232 

A debt barred by the New York statute 
of limitations (which affects the remedy 
only) may be proven 1250 

AVhere all the members of one firm are 
partners in another, they cannot prove its 
debt against the latter 545 

A draft drawn by a firm upon one who 
is a partner with its members in another 
firm cannot be proved against the joint es- 
tate on the bankruptcy of the latter firm... 545 

A protest and notice of dishonor are not 
necessary to entitle the holder of a note 
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made Tjy a partner, and indorsed by the 
bankrupt firm, maturing after their bank- 
ruptcy, to prove it against the joint as- 
sets 30 

A preferred creditor may prove his debt 
after a surrender of the preference, iinless a 
recovery has been had against iiiin, under 
sections 35, 39, Act 18(57 800 

Only a moiety of the debt can be proved 
where the creditor received a preference 
with knowledge of his debtor's insolvency, 
and that a fraud on the act was intended, 
except in cases of consti-uctive fraud, 
where he voluntarily restores the prefer- 
ence 720 

Secured debts. 

A mortgagee cannot apply for leave to 
foreclose his mortgage in another court 
without proving his debt in bankruptcy as 
a secured claim 119 

The petition in such case must be full and 
explicit, and signed and veriiied in the man- 
ner usual in other cases 119 

A creditor who has never accepted a deed 
of trust made to a third person for his bene- 
fit, and who disclaims all interest in it, may 
prove his claim as unsecured 524 

The proof of a debt which is in judg- 
ment waives the judgment; otherwise, 
where the judgment is proved 1004 

Where both the judgment and tlie consid- 
eration therefor are proved, heJd, that the 
security of the lien was not waived 1004 

Set-off. 

The claim against an insurance company 
for a loss under a policy cannot be set off 
against an unpaid subscription to its capi- 
tal stock, where it is insolvent 641 

A stockholder in a bankrupt insurance 
company cannot set off, against a claim on 
his subscription, an adjusted liability on a 
policy purchased by him at one-tlurd its 
value, with notice of the company's insol- 
vency 565 

A set-off cannot be allowed in the case 
of a fiduciary relation between the bank- 
rupt and a creditor 641 

^^ Procedure. 

Proof may be made before a United 
States commissioner, although the bank- 
rupt and creditor both reside in the same 
district 1250 

The debt is not considered as proven 
where the creditor retains possession of his 
deposition - - 1250 

Where the resident partners of a firm, 
having a partner residing abroad, prove a 
debt in bankruptcy, the firm becomes a 
party to the bankruptcy proceedings, and 
the resident partners will be restrained 
from prosecuting proceedings abroad to col- 
lect the claim 686 

Cxaiui3ia.tioi]. o£ baiikrupt, etc. 

The examination of the <lebtor before 
adjudication may be oi'dered, though he 
denies botli the indebtedness and the act of 
bankruptcy • 234 

An execution creditor who has proved his 
claim held entitled to an examination of tlie 
debtors in composition proceedings 764 

An order for an examination of the bank- 
rupt's wife will be refused where annlied 
for by the assignee after neglecting to 
make his report on the return day of the 
order to show cause why a discharge should 
not be granted 1035 

The assignee may inquire into all the 
facts and circumstances of the transaction 
of the purchase of a house by the bankrupt, 
where the title is taken in the wife's name.. 730 

Costs: Fees; Dishursements. 

The register should examine and regu- 
late the charges and expenses of assignees 
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and counsel, whether any creditor objects to 
the account or not 560 

Where the adjudication has been resisted, 
the petitioning creditor may recover the 
costs allowed by the act of 1853 to a party 
recovering in a suit in equity 1222 

In such case a speciaJ allowance for 
counsel fees cannot be made 1222 

An allowance of $1,000 to counsel for pe- 
titioning creditors, where the assets of the 
bankrupt amounted to $15,000, and the 
counsel had not in any way recovered 
property fraudulentlv conveyed, laid ex- 
cessive :kS3 

As to the charges of the register, and 
how questions in regard thereto are to be 
raised 1286 

Where the fund is not more than sutB- 
cient for the privileged creditors, the as- 
signee cannot spend any money in litiga- 
tion for the benefit of the general cred- 
itors 560 

The reasonable expenses of creditors in 
attachment proceedings held should be i)aid 
out of the fund, where such proceedings 
contributed to preserve the property 763 

On examination before a register, each 
party must pay for the direct examination 
of his own witnesses, and for such cross- 
examination as he may make of the wit- 
nesses of the adverse party 780 

I)isc]iarg:e — ^Proceedings to obtain. 

A discharge will be refused where the 
bankrupt failed to apply therefor within one 
year of the adjudication, where a small 
amount of assets have come into the as- 
signee's hands, but no debts have been 
proved 6G0 

An unopposed petition for discharge is to 
be submitted upon the state of the case 
existing on the return day. 913 

Act June 22. 1874, did not repeal any 
part of Rev. St. § 5112, or any prior en- 
actment embodied therein, except the pro- 
vision requiring "fifty pereentum of such 
assets" 1236 

Where the assets were not equal to 50 
per cent, of the proved claims contracted 
since January 1, 1869, held, that the dis- 
charge should be granted as to all provable 
debts contracted prior to that time 954 

In a case of a judgment obtained upon 
another judgment, which latter was ob- 
tained upon a note indorsed by the bank- 
rupt, held, tliat the date of tli> indorse- 
ment was the date when the debt was con- 
tracted, under Act June 22, 1874, & 9 1236 

Where a renewal note is given each 
year for seven years, the debt will be con- 
sidered as contracted when tlie last note is 
given 756 

Proceedings under a petition for a dis- 
charge are terminated by an adjournment 
without day, unless a new order is issued 957 

— — Proceedings in opposition. 

A creditor who has not proved his debt 
may still ()pi)i>se the discharge 1250 

An appearance for a creditor, entered on 
an adjourned day of the hearing on the 
order to show cause, after several previous 
adjournments, is not too late 900 

The time to file objections to a discharge 
should be kept open by adjournments un- 
til full opportunity is given for the exami- 
nation of the banknipt and witnesses .... 957 

Opposition to the discharge must be in 
writing, and must disclose the name of the 
opposing creditor 1329 

Creditors who have agreed that the bank- 
rupt's property shall be transferred by the 
assignee to a certain person, to be distrib- 
uted according to the terms of a previ-' 
ous general assignment for creditors, are 
estopped from setting \ip such assignment 
in bar of the discharge 760 
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The acts enumerated in Rev. St. § 5110. 

are not in the nature of offenses or forfei- 
tures of the right to a diseliarge, but are 
ratlier in the nature of Tiolations of con- 
ditions precedent , 1007 

The failure of a member of a bankrupt 
firm to file a schedule of his personal prop- 
erty is no ground of refusing a dischal-ge 
to the other members 778 

The omission from the schedule of the 
amount of money in the hands of a receiv- 
er appointed in a state court suit for an 
accounting between the banlirupt and his 
partner lield no ground for refusing a dis- 
charge 1329 

The procurement of the ai)poiutmeut of 
a receiver in a state court suit held not 
to amount to a fraudulent trnnsfer of prop- 
erty 1329 

Where the eireunistauees tend to show 
that the party did not intend to prefer the 
creditor, the question of actual intent 
must bo left to the jury, though he was 
insolvent, and the necessary effect of the 
payment was to prefer 1007 

Where the necessary effect of a trans- 
fer is to prefer a creditor, and there is no 
attempt to explain away the inference of 
an intent to prefer, though the same is 
denied, the presumption of such intent will 
be held conclusive as a matter of law. .. .1007 

A bankrupt trader after Jlarch. 1867, 
must have kept such books of account as 
will enable an ordinary bookkeeper to de- 
termine his true financial condition ...... 756 

A former partner of the bankrupt can- 
not object to the hitter's discharge on the 
ground that he failed to keep a cash ac- 
count, except as to matters occurring after 
the dissolution of the partnership 558 

A tinsmith, who also keeps a small stock 
of hardware, is a trader, and required to 
keep books of account 558 

A saloon keeper, who sells cigars and 
liquors at retail, is a merchant or trader, 
required to keep proper books of account..l285 

Scope and efPect. 

A commission merchant is liable in a 
fiduciary capacity for the proceeds of 
goods sent to him for sale on commission..lllO 

Prohibited or fraudulent transfers. 

The limitation within which a preference 
may be set aside is four months in involun- 
tary and "two months in voluntary cases. .720 

The assignee cannot recover money paid 
by the bankrupt to a bona fide creditor 
more than four months before the filing 
of the petition in bankruptcy 1212 

A mortgage or sale of property which is 
excepted under section 14, Act 18(i7. is 
not in violation of the act 699 

Any act whereby the debtor gives his 
creditor a preference must be presumed 
to have been made with an intent to pre- 
fer 590 

A payment made in the ordinary course 
of business is valid where the creditor had 
not reasonable cause to believe that the 
debtors were insolvent, and intended to 
prefer him 1000 

A creditor who has knowledge of trans- 
actions by the debtor out of the ordinary 
course of trade is put upon inquiry as to 
his solvency 638 

The knowledge by a creditor, to whom 
an accommodation note was indorsed by 
the debtor, that the latter could not pay 
his debts as they matured, is reasonable 
cause to believe him insolvent 1334 

Reasonable cause to believe the debtor 
insolvent, with knowledge that the trans- 
action is in fraud of the baukrunt law, is 
the same as if the creditor himself had tak- 
en part therein 147 
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A trader is insolvent (Act 1867, § 35) 
when he is unable to pay his debts as they 
mature in the ordinary course of his busi- 
ness 590 

A sale by a manufaetiu-er of chairs of a 
large quantity of black walnut logs, which 
he "used in his business, is not one in the 
usual and ordinary course of business . 733 

An agreement, between the parties to a 
suit against the bankrupt, to transfer cer- 
tain claims to such action, so as to shel- 
ter them under the lieu of an attachment 
issued therein, is in fraud of the bank- 
rupt act 297 

The exaction of a high rate of interest 
is not alone suflicieut to render a judgment 
fraudulent and void as to creditors 1147 

The purchase of goods, in order that 
they might be taken on execution on judg-' 
ments on notes given by the bankrupt, 
subjects the bankrupt to the penalty of 
suffering his property to be seized on exe- 
cution , 147 

A sale of $12,000 worth of groceries at 
a low price for cash, at a wholesale store, 
to a person not in the grocery business, 
the day after the seller suspended pay- 
ment, held not fraudulent 981 

A sale of stores for*a fair price before 
insolvency, for the purpose of curtailing 
the bankrupt's business, held not fraudu- 
lent , 1005 

A general assignment by insolvent debt- 
ors for the benefit of creditors under the 
New York law is valid as against a sub- 
sequent assignee in bankruptcy 998 

The creditor who, without fraud, re- 
ceives as security a uolicy of insurance, 
and pays premiums thereon, is entitled to 
a pro rata value of the policy 1334 

A creditor who has taken an unlawful 
preference by execution and seizure of the 
bankrupt's property is liable for its value, 
and is only to be allowed, on the account- 
ing, credit for the actual expenses of sale, 
not including the officer's fees 985 

A mortgage given when a debtor was in- 
solvent, to a creditor who hjid reasonable 
cause to believe him to be so, is void if 
made within four months of the filing of 
the petition 589, 590 

A mortgage given to secure a surety or 
indorser as to pre-existing debts, made 
within four months of the petition, for the 
express purpose of giving a preference, 
where the mortgagee had reasonable cause 
to believe that the mortgagors were ihsoU - 
vent, is void 627, 632 

A mortgage given within four months in 
exchange for n deed of the property given 
more than four months before the petition 
was filed is valid, as a change of securities.. 

589, 590 

The delivery of possession, subsequent 
to the failure of the bailee, of property, 
whose title was in the person who made 
advances thereon, is not invalidated by 
the bankrupt act .1168 

The exchaup'e of goods covered by a 
warehouse receipt in the warehouse of* the 
vendor for others of equal or less value is 
not contrary to the bankrupt act 1168 

The transfer of merchandise by ware- 
housejnen after their insolvency in place of 
goods nrevioiisly abstracted by them is a * 
fraiidulent nreference 1168 

Where a creditor obtains in good faith 
as security a receipt for coal in the debt- 
or's yard not separated from the common 
mass, he may take possession after dis- 
covering the insolvency of the debtor 1282 

The purchaser of goods previously paid 
for takes a good title, though they were 
delivered by the manufacturer after the 
purchaser knew of his insolvency 623 
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Where a oonveyance is made in fraud 
of the bankrupt act. the fact that a part 
of the cojisideratiou was cash will not pre- 
vent the assignee from recovering the en- 
tire property 638 

A mortgage to secure future advances is 
good for the amount of advances actually • 
made thereon 754 

Suits and proceedings in relation to tlie 
estate. 

The two-years limitation pi'ovided by sec- 
tion 2 of the act of 18(>7 is inapplicable 
to a suit in equity by the assignee for mon- 
eys alleged to be due the bankrupt under 
an agreement with defendant 976 

The limitation of two years applies only 
to eontrovei'sies in which the circuit court 
would have jurisdiction 976 

An action by the assignee in bankruptcy 
of a corporation against its stockholders 
to recover unpaid subscriptions to stock is 
barred in two years after the date of the 
assignment to him 856 

The assignee is entitled to be made a 
party to suits pending in the state court 
by or against the bankrupt, and the bank- 
rupt will be enjoined from interfering with 
them 297 

A fund in the han<fs of the bankrupt 
court will be detained pending suits to de- 
termine adverse claims to its ownership.. 120 

In the ease of a joint purchase in fraud 
of the bankrupt act, each ])urchaser is lia- 
ble for the full value of the property, 
though they were interested in different 
proportions 751 

Review. 

An appeal may be taken to the circuit 
court from a decree of the district court 
in a suit to recover alleged property of the 
bankrupt, where the amount in dispute 
exceeds .$500 627 

Where the appeal provided for in set-tion 
S. Act 1867, is not taken witliin 10 days 
after the decree is entered, the court ac- 
quires no jurisdiction 977 

The provision of Act June 1, 1872, § 2, 
limiting the time to appeal from the dis- 
trict court to one year, does not apply to 
appeals under the bankrupt act 977 

The circuit court has power to i-eview 
the findings, where the evidence is before 
it upon which the bankrupt was adiudged 
guilty of contempt in failing to disclose 
his property 239 

In siich case the circuit court may direct 
the district court to allow the bankrupt to 
be re-examined before the register, and, on 
the return of an attachment, the court will 
examine the bankrupt 239 

In the case of an appeal under section 8, 
Act 18G7. from an order of the district court 
requiring the surrender of propertj' belong- 
ing to the bankrupt, the order was affirmed 
on the merits 296 

Arrangement Tviti. creditors: Composi- 
tion. 

A creditor who has not proved his claim 
cannot vote on a resolution of composition. 805 

The creditors on whose motion an order 
to show cause has been issued need not 
prove their debts anew 805 

A creditor who has an attachment issue^i 
within four months before the fil'ng of the 
petition cannot vote at a composition meet- 
ing .i. 805 

As to the form of an order referring a 
proposition of composition to a register 805 

No second meeting of creditors, as such, 
is necessary to confirm the resolution of 
composition 805 

At the hearing for the ratification of the 
resolution, objections may be presented by 
the unsecured creditors 805 
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It is only necessary that the confirmatory 
signatures should be attached at or before 
the hearing for a ratification 805 

A resolution of composition is avoided by 
the fact that a creditor was paid to give up 
a threatened opposition though a sufficient 
number of creditors had accepted it, and 
there was no evidence that their action was 
influenced thereby, or tliat the debtor pro- 
cured the payment to be made 550 

Where the holder of the bankrupt's note 
was induced to sign the resolution by an un- 
defined expectation of advantage held out 
by the indorser, held, that the composition 
would be set aside, though it did not appear 
that the bankrupt had anything to do with 
it 559 

A signature of a creditor to a resolution 
of composition obtained upon the promise of 
another creditor to give him the promisor's 
trade in the future will invalidate tlie reso- 
lution 1313 

A concealment of assets or a failure to 
name all the creditors does not necessarily 
render the proceedings void 80.3 

A suit in the state court by a creditor in- 
cluded in the composition will be enjoined ■ 
pending completion of the composition 1141 

Provable debts created by fraud are bound 
by a composition 1141 

In the absence of an adiiudication or an 
assignment, a composition does not dissolve 
an attachment or affect the rights of at- 
taching creditors who took no part in the 
proceedings 803, 130S 

BANKS ANJy BAWKJNG. 

The cashier of a bank, as such, has no 
authority in another state to settle an ac- 
count by taking private notes and drafts, 
and giving a receipt in full 3.1() 

The burden of showing authoritj' to make 
such settlement is upon the party who al- 
leges it 3,"tfi 

A stockholder who has pledged his stock 
to the bank as collateral seeuritj' for the 
payment of his notes not yet due may vote 
at the election of directors , 723 

The relation of the bank and a customer 
as respects a specific sum of money, remit- 
ted by the bank at the request of the cus- 
tomer to another bank to pay a debt, is that 
of principal and agent, and not that of debt- 
or and creditor 186 

A national bank has power to lend mon- 
ey upon the note or other personal obli- 
gation of the borrower, secured by a pledge 
of stock of a corporation as collateral se- 
cnrity ir^^l 

A loan by a national bank in excess of 
that allowed by Act .Tune 3, 1864, § 29. is 
not void, though it will expose the bank to 
forfeiture of its franchise, and render the 
participating officers personally liable 1331 

A national bank has no power to guar- 
anty the obligation of a person on the de- 
posit of collateral security 1036 

A state cannot tax shares in a national 
bank by requiring the value of tlie proj)erty 
of the bank to be added to the value of the 
shares, otherwise ascertained, to obtain its 
assessable value 203 

Where the assessing officers, in taxing 
national bank shares, have arrived at a cor- 
rect result, the collection of the t.nxes will 
not be restrained because the method was 
erroneous , 203 



BILLS, NOTES, AND CHECKS: 

Acceptance. 

A promise to accept a nonexisting bill of 
exchange will amoixnt to an accejitance of a 
bill subsequently dra%vn in favor of a per- 
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son who took tbe same upon the faith of 
such promise "S 

IiLterpretation. 

A note payable to A., B., O., or D. is 
payable to tlie promisees individually, and 
not to the three first jointly, or the fourth, 312 

A note payable when a certain third par- 
ty should settle her accounts with the mak- 
er held payable after the lapse of one year, 
tbat being a reasonable time for the maker 
to coerce such settlement S9a 

Indorsement and transfer. 

The transferer of a note impliedly war- 
rants its genuineness 1060 

It cannot be inferred that a transferee 
took the risk of the note's being a forgery 
because it was passed to him long after dis- 
honor, at a heavy discount lOGO 

A person to whom a forged note has been 
passed may recover oon the original consid- 
eration, without showing that defendant had 
knowledge of tlie forgery 1060 

3>emand: Notice j Protest. 

The holder of a chedc must give notice to 
the drawer of refusal of payment by the 
bank, and such notice must be averred in a 
declaration thereon 1275 

A protest cannot be made in the name of 
a notary by his clerk 134 

Sufficiency of notarial certificate of pro- 
test 92T 

Where a note falls due on Saturday, no- 
tice mailed to the indorser on ilonday is in 
time 1098 

The notice is properly directed to the post 
ofiice where tlie part>' is in the practice of 
receiving his mail, tliough it be not the 
nearest post office 1275 

Release or discliarge of indorser. 

The first indorser is discharged where, 
after dishonor, an extension of credit is 
given without his consent, by an arrange- 
ment made between the maker, the holder, 
and subsequent indorsers 1098 

Actions. 

An averment in a declaration that A., by 
B., made a certain bill or check, is suffi- 
cient 1275 

A promise to pay by the indorser is pre- 
sumptive evidence of due notice of protest 
and nonpayment 1275 



BILLS OP LADING. 

See, also, "Admiralty": "Affreightment"; "Car- 
riers"; "Demurrage"; "Shipping." 

Fire occurring on the wharf is not with- 
in the exception of dangers of tlie seas. , . . 259 

In the case of injury to paper stock from 
oil and coal forming part of the cargo, the 
burden is on the vessel to show that it arose 
from a peril excepted in the bill of lading. 126 

The harden of showing that the vessel 
did not receive on board the numbej of bales 
of cotton receipted for is not sustained by 
the mere statement of the purser that sudi 
immber was received, but a part of them 
left behind , 429 

The indorsement of a bill of lading trans- 
fers all the legal right in the property to the 
indorsecj as against a consignee who did not 
have prior possession -USt, 117 

Bonds. 

See "Counties"; "Municipal Corporations"; 
"Principal and Surety"; "Raikoad Compa- 
nies." 



BOTTOMRY AJ^TD HESPOIT- 
DENTIA. 
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To support a bottomry bond given by a 
master for repairs in a foreign' pOrt" in 
which the owner has no agent, the money 
must have been advanced on the faith of 
the vessel, and must have been necessary 
to enable her to prosecute her voyage 1029 

BEIDGES. 

See, also, "CoUision," 

In the case of a vessel attempting to pass 
a bridge across tiie Chicago river, the city 
must use every reasonable precaution, as 
soon as practicable after notice, to remove 
all obstacles 814 

CAEmERS. 

See, also, "Affreightment"; "Bills of Lading"; 
"Charter Parties"; "Demurrage"; "Express 
Companies"; "Shipping." 

The carrier is disdiarged from liability, as 
such, where goods are unloaded and separat- 
ed on the wharf at a suitable time, pursu- 
ant to a full and reasonable notice to the 
consignee of the arrival of the vessel and a 
readiness to deliver 262, 266 

Where prior notice has not been given, 
the responsibility of the carrier continues 
until the lapse of a reasonable time in which 
to remove tiie goods. 262 

Where the unloading is temporarily inter- 
rupted by the crowded state of the wharf, 
on account of the other consignees not re- 
moving their goods, no new notice need be 
given on resumption of the work. .... .262, 266 

Where goods are unloaded on a fast day, 
on which by the usage of the port con- 
signees are not in the habit of receiving 
goods, and are destroyed by fire on the 
wharf on the same day, the carrier is liable, 
tiiough due notice was given to the con- 
signees 259, 266 

Where the consignee is not present to re- 
ceive the goods as they are unloaded, pur- 
suant to a notice, the carrier is thereafter 
liable as an ordinary bailee for hire 266 

In a case of goods landed on the steam- 
ship's own inclosed wharf, held, that the lia- 
bility of the ship as carrier continued imtil 
tiie expiration of a reasonable time 178 

Delivery on the wharf, where the goods 
are separated, and due notice is given the 
consignee, who has a fair opportunity to 
remove them, is sufficient 411 

The carrier is rrspons'ble where he de- 
livers the goods to the wrong person,»though 
by mistake or imposition 411 

A stipulation, in the biU of lading, that 
cotton should be received as unloaded, pack- 
age by package, and thereafter should not 
be at the expense or risk of the vessel, is 
not unreasonable, and will be enforced. .411, 414 

In such case, where the full number of 
packages are discharged on the wharf, the 
ship is not liable, though they were not all 
received by the .consignee, where he had 
previous notice of the unloading, and the 
ship did not deliver to another 411, 414 

The fact that the consignee was obliged 
to receive the cargo as landed on the wharf, 
package by package, does not dispense with 
tiie necessity of due notice to the consignee, 
and a reasonable opportunity to identify the 
goods, and receive them into his custody. . 414 

A carrier may deliver part of a shipment 
without impairing his right to hold the res- 
idue for freight on the whole consignment.. 934 

A shipper cannot hold a connecting fine 
responsible except through the contract 
made by the original carrier with himself. 202 
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Tho connoftinir carrier is Jichl to the ob- 
Mfrations of a <<)]iirnon carrier, subject to 
the Jawful restrletioiis made by the contraet 

with the original ciirrier 202 

A receipt by a carrier for transportation 
beyond its line, where the whole chavfre is 
paid in advance, makes out a prima facie 
case of a couti-act to deliver at the desti- 
nation 171 

A statement in the receipt that the com- 
pany is to forward to the place nearest or 
most convenient to the destination only, for 
delivery to other parties, who shall complete 
the transportation, on which its liability is 
to cease, does not change its liability where 
it has arrangements for through ti-ausporta- 
tion 171 

A common carrier may limit his liability 
by an express agreement so far as the com- 
mon law makes liira an insurer, but not for 
the negligence of himself or servants ...... 1040 

The mere taking of a receipt by a dray- 
man of the shipper containing the words 
"not accountable for contents" does not con- 
stitute an agreement to limit liability. .. ..1040 

Under an exemption of loss by "lire or 
other ca.sualty while in transit," lield, that 
the company was not liable where tlie goods 
were burned in the cars by a mob who took 
possession while operations on the road 
were stopped during a strike of tlie em- 
ployes 1279 

A common carrier is liable for any inter- 
ruption to the transit of goods caused bv a 
strike of its employes, which occasions loss 
to tlie owners 1279 

The words in a receipt "received in good 
<trder"' make a prima facie case, but may 
be explained or contradicted by the carriei-..1040 

In a suit in rem for loss or injury of 
g(tods, it is not ne<-essary to charge defend- 
ant as a common c-arrier. 1040 

In tlie case of damage from bad stowage, 
the recovery is ascertained by taking the dif- 
ference between the market values of the 
goods in the damage«l and in a sound con- 
dition 127 

The fact that the owner of damaged pa- 
per stock sold the same at auction, and 
bought it in, and manufa<'tured it into pa- 
per, will not change tlie rule 127 

The damages for refusal by a carrier to 
deliver goods to the owner is the difference 
in market price at the time of the demand 
and at the actual delivery 706 

A carrier can maintain an action in ad- 
miralty for damage done to goods in his 
care 164 

The slightest negligence will render the 
carrier liable for injury to a passenger if, 
liy the exercise of the strictest care or pre- 
caution reasonably within its power, the in- 
jtli*y would not have been sustained 1113 

The carrier is not liable if the passenger 
• proceeds where there is apparent risk of dan- 
ger, even though guilty of negligence 1113 

Where a passenger is placed in imminent 
danger by tlie negligence of the carrier's 
servants, and makes an error in judgment in 
attempting to save himself, the carrier is, 
nevertheless, liable 2 < o 

Proof of the upsetting of defendant's 
stiige coach, and injurj' to the passengers, 
casts the burden on defendant of showing 
that he exercised proper skill and care. . . . 275 

Where the accident is imputed to the mis- 
conduct of the driver, defendant must show 
that the driver possessed and exercised that 
degree of skill which competent drivers 
usually possess, and ought to possess to con- 
vey passengers with safety and comfort. . . 275 

In the case of injury to a passenger by tlie 
carelessness of a stage driver, he may waive 
the tort and sue in assumpsit 275 
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A conveyance of realty and other prop- 
erty, in trust **for the purpose of founding 
an institution for the education of youth" in 
a certain coxmty, held valid 31 

CHARTER PARTIE3. 

See, also, "Admiralty"; "Affreightment"; "Bills 
of Lading"; "Demurrage"; "Shipping." 

T'nder a subcharter for "a full and com- 
plete cargo," made subject to the conditions 
of the charter, which described tlie vessel as 
"of the net measurement of 537 tons, or 
thereabouts," lidd, that tlie subcharterers 
were entitled to a csirgo space of the net 
measurement of 537 tons, and not to the 
full eapacitj' of the vessel 70S 

A guarautj' of the depth of water at tlie 
place of loading necessary for a full cargo 
will be held to apply to the channel tlirough 
which it is necessary that the vessel shall 
pass to reach the sea 1192 

Where, in the case of lumber, the master, 
at the charterer's request, attempted to raft 
a portion to a place where it could be tak'>ii 
on board to make up a full cargo, held, that 
the charterer must stand the loss caused by 
the raft's being broken up by tiie violence 
of the waves 1192 

The master cannot vary the contract mnrSe 
by the owners with the charterer 227 

Bills of lading given by the master, waiv- 
ing the lien of the shipowner, are ineffectual 
in the hands of a person who had knowl- 
edge of the charter party 227 

Where goods shipped abi-oad were sold at 
an intermediate port, and the proceeds ap- 
plied to the payment of freight under the 
charter party, they are not subject to a 
lien for the charter money due on arriving 
at the ultimate port of destination 227 

The existence of a charter party, of which 
the shipper had no knowledge, will not i-e- 
lieve the vessel from the lien which the 
shipper has for the safe conveyance and de- 
livery of his goods 320 

The lien of the shipowner on the goods 
of the charterer is not limited by the amount 
of tlie penfll sum in the charter party 227 

The consignee of a charterer, who deals 
with him in that character, must be pre- 
sumed to know the contents of tlie eliarter 
party 12()1 

A payment of freight to the charti^er by 
the consignee will not discharge the lien on 
the goods for the charter money where the 
charterer is not owner for the voyage 1201 

The master waives his lien on "the goods 
for freight where he directs the consignee 
to pay the freight moneys to the charterer. 1201 

CLAIMS. 

The making and the presenting of ftilse 
claims against the United Stsites are dis- 
tinct offenses, under Rev. St. § 543S 1144 



COIiLISION. 

See, also, "Admiraltj'" ; "Pleading in Admiral- 
ty"; "Practice in Admiralty"; "Towage." 

Nature of liability — Contriljutive fault. 

The effect of the tide upon a steamer en- 
tering a harbor does not make out a case 
of inevitable accident 86 

Where a vessel injured by a collision w^ith 
another at a wharf in a violent storm is cut 
adrift to prevent her sinking at the wharf, 
and collides with another vessel, held, that 
the latter collision is not a ease of inevita- 
ble accident. 1277 
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A fault of onf vessel will not excuse 
want of care, diligpneii, and skill in the 
other, so as to exempt her from sharing the _^ 
loss and damage "^ 

Rules o£ navigation. 

The rules of navigation are not inflexible, 
and a vessel which strictly adheres to them 
raav be guilty of a tortious injury to an- 
other which fails to observe theiu 400 

The rule on the Mississippi that ascend- 
ing boats shall run the points, and descend- 
ing boats the bends, will be enforced. ._. .132o 

Large steamers are held to exti-eme dili- 
gence when in tlie neighborhood of smaller 
-and weaker vessels 290 

Between sail vessels. 

In the case of two vessels nearing each 
other, the one being closehauled, and the 
other having the wind free, the latter must 



give way. 



530 



Betiveen steam and sail. 

A sail vessel closehauled. on meetmg a 
steamer, must keep her course. 32 J 

A sailing vessel, discovering the lights of 
a steamer nearly ahead, on a dark and 
cloudv night, has no right afterwards to 
chance her course, on the supposition that 
she has not been seen by the steamer... <82 

The steamer need not slacken her speed 
nor change her course, where she sees the 
lights of another vessel, and has no rea- 
sonable ground to apprehend a collision.- 783 

Between steam vessels. 

A .sti'umboat which signals another for 
a departiuv from the ordinary rule of navi- 
gation must take the hazard of the ma- 
neuver, whether she hears a response to the 
signal or not 164 

A steamboat which answers two whistles 
of another by the same sijrnal cannot be 
lirM in fault for starboarding her helm to 
pass to port 163, 164 

The rule of porting the helm when meet- 
ing on parallel courses is inapplicable to a 
vessel moving slowly against the tide, when 
out of the channel of a river which is left 
free to the other vessel ; 290 

A steamer descending a river, meeting a 
ferrvboat on a crossing course on her port 
hand, will be hdd at fault for starboarding 
her helm instead of keeping her course. . . . 761 

Overtaking vessels. 

Where the vessel ahead is willfully 
thrown across the path of the overtaking 
vessel, she cannot recover for an ensuing 
collision, tliough the rear vessel be not 
without fault 217 

Vessels moored, etc. 

A general regulation of the harbor mas- 
ters forbidding vessels to anchor in a cer- 
tain spot will be held to have been waived 
where no notice was given to remove 86 

A vessel which anchors in tlie channel or 
entrance to a port, except in case of neces- 
sity, or remains there longer than the 
necessity continues, will be hdd in fault in 
case of collision with a moving vessel 774 

It is no defense to a libel for injury to a 
sloop by the lurching of a scow moored 
along side, during which she dumped her 
deck load of stone, that the lurcliing was 
caused by the swells from a passing steam- 
er and the scow striking the ground, as, 
in such case, the owner was at fault in 
mooring the scow next the sloop 86-5 

In case of a collision with a vessel at 
anchor, the moving vessel is prima facie at 
fault 774 

River and Iiarbor navigation. 

An upgoing boat on the Ohio river may 
signal which side of the do^\n boat she will * 
take, but she cannot insist upon such rule 
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when its observance will render a collision 
probable 661 

A vessel entering a harbor at night 
should have her crew on deck on tlie look- 
out 774 

A steam tug moving in a slip in a fog is 
not required to sound her steam whistles 
as a signal to a steamer moving outside. .1137 

Steamer navigating the East river, round- 
ing Oorlear's Hook, when a thick fog shut 
down upon her, and she was unable to 
auclxor, hdd in fault for running near the 
piers, instead of keeping into the middle of 
the stream 118S 

liiglits, signals, etc. 

A ship is in fault in having her colored 
lights placed abaft her mizzen rigging, so 
as to be obscured from a vessel approach- 
ing ahead 1152 

Carrying the statutory lights will not ex- 
onerate a vessel from responsibility for a 
collision, where the special circumstances 
reasonably called for extraordinary meas- 
ures to apprise other vessels of her prox- 
imity and character. 101 

The failure to display the exact statu- 
tory light by a vessel at anchor is not suf- 
ficient contributory negligence to prevent 
recovery of damages for a collision occa- 
sioned by tlie reckless navigation of an- 
other vessel 855 

A vessel lying in the channel of a port 
from necessity is bound in the nighttime to 
show a light 774 

Where a collision on the high seas be- 
tween a foreign vessel and a vessel of the 
United States was caused by the neglect 
of the latter to carry the lights required by 
the acts of congress, her owner cannot re- 
cover against the foreign vessel 783 

The sail vessel will be hdd solely in fault 
for a collision with a steamer where she 
carried only a white light, which induced 
the steamer to believe that she was an- 
other steamer, whose side lights had not 
yet conip into view 783 

liookonts; o£&cers, etc. 

Steamboats navigating the western rivers 
must have a competent and vigilant look- 
out stationed on the forward part of the 
hurricane deck 19 

Tlie fact tliat the hurricane deck was 
crowded with passengers is no excuse for 
the failure to keep a lookout stationed there 39 

A neglect to keep a proper lookout, which 
does not in any way contribute to a col- 
lision, cannot he alleged as a ground of re- 
covery 1325 

The chief mate of a schooner, during his 
watch on deck, is a proper lookout. .... ..1152 

Fairticnlar instances of collision. 

Between sdiooner and steamer going at 
the rate of nine knots an hour, where the 
latter was hdd in fault for reversing in- 
stead of changing her helm 329 

Between two steamers at night on the 
Hudson river, where the fact that a single 
light was carried on one vessel was held to 
have misled the other. (Reversing 406.) . . 406 

Between two steamers in the East river, 
where one was hdd in fault for failure to 
shape her course according to her signal, 
and in keeping on, instead of stopping, 
where danger of collision was apparent. .1078 

Between propeller with defective screens 
on her side lichts, having the right of way, 
and steamship with negligent lookout, 
where both were held liable. (Modify- 
ing 418.) 420 

Between tow going up the East river, 
along the Brooklyn shore, on an ebb tide, 
and a steamer coming down the river, and 
attempting to sheer across the bows of the 
tug. where the steamer was hdd solely in 
fault 869 
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Between tow and overtaking steamer, 
where both tnsr and steamer were Juld in 
fault for (Towdini? 219 

Between tow and steamboat on the Hud- 
son river, caused hy the attempt of the lat- 
ter to pass to the starboard 163, 164 

Between tow and steamer on dark and 
rainy nifcht, where the tug was deceived bv 
her inability to see the colored lights, and 
took the steamer for a vessel at anchor, and 
was hrld at fault for keeping on at full 
speed 101 

Between steamer on the East river in a 
fog and tug maneuvering inside of the end 
of the piers, where the former was held in 
fault for being out of her place, and for too 
great speed 1136, 1137 

Procedure. 

Evidence of a careful lookout that no 
light could be seen on an approaching ves- 
sel is affirmative evidence that no light was 
burning on her 313 

Libelant cannot have a decree for fuU 
damages unless he show both fault on the 
other vessel and the absence of fault on his 
part, which contributed to the collision. . . 661 

Libelant must show, by preponderating 
evidence, that the other vessel was guilty 
of negligence or of some misconduct...'. 530 

In the case of a collision between a 
steamboat and a heavily laden flatboat, 
the presumption of fault is against the 
steamer where there is a doubt by reason 
of a conflict in the evidence 914 

A ship, having come in from sea in a 
seaworthy condition, the fact that she was 
sunk at her anchorage, by the blow of a 
steamship carried against her by the tide, 
does not establish that she was not tight I 

and strong 86 ! 

Evidence of the witnesses on board of 
one vessel that the lights of the other were 
not seen, though a careful lookout was 
kept, held to outweigh the testimonv of 
witnesses for the other vessel that' her 
lights were brightly burning, coupled with 
a suspicious circumstance that her lights 
were saved, though her crew had no time 
to save their clothing 313 
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the vessel worth more than she was worth 
before the collision 414 

The expenses of repairs were reduced 
to the lowest estimate where the bills were 
exaggerated, with the connivance -of the 
master 

In the case of a vessel sunk at her 
anchorage in the port of her destination, 
the value of the cargo must be taken at 
such port, less freight and duties 

For an injury to cargo carried to its 
destination after the vessel is raised and 
repaired, the vessel at fault is only liable 
for the loss that would have been sustain- 
ed on its immediate sale at the nearest 
port 

The amount paid for the hire of a vessel 
to take the place of the injured one is bet- 
ter evidence of the proper amount of de- 
murrage than the opinion of witnesses. 

Division of damages. 

Where a collision happens without fault 
of either riarty, or the fault cannot be 
ascertained, or if both were in fault, the 
damage and loss are equally divided 

In the case of mutual fault, the damages 
will be equally divided 661 

Division and apportionment of damaiges 
where a vessel and cargo were totally lost, 
and the other vessel injured, in a case of 
mutual fault , 420 

Itevie-w. 

In a case of irreconcilable conflict in the 
evidence, where an equal number of wit- 
nesses have been examined on both sides 
upon whose credibility the case depended, 
the decree below will not be disturbed. 
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Compositions. 

"Bankruptcy." 



Rule of damages. 

Inhuman conduct of the master of a 
vessel in collision, in not giving proper as- 
sistance to the damaged vessel and her 
passengers and crew, cannot be considered 
in estimating damages 530 

The owner, after collision, who allows 
his boat to lie until she becomes worth- 
less, is only entitled to the expense of rais- 
ing her, and putting her in repair, with a 
reasonable allowance for loss of time and 
freight and damage to the cargo 285 

Where the only evidence introduced was 
us to the total value of the vessel, the 
court may either allow nominal damages 
or estimate them from the court's knowl- 
edge of such cases and the general facts 
proven 285 

Where the repairs exceeded the value 
of the vessel, lichl, that libelant should re- 
cover only her value at the time of the ac- 
cident and the necessary expenses to ascer- 
tain the extent of her injuries 865 

Full value was allowed where the 
amount for which a sunken vessel was 
sold after she was raised did not exceed 
the expenses of raising her 1137 

Where competent persons offered to raise 
a sunken vessel for a certain sum, damages 
for expenses of raising must be reduced to 
such sura 89 

Demurrage for the delay beyond the 
time it would have taken such persons 
to raise the vessel cannot be allowed.... 89 

Demurrage for delay in making repairs 
is recoverable, though such repairs made 



COMPROMISE. 

See, also, "Bankruptcy"; "Payment." 

An agreement of compromise fairly made 
must be executed without regard 'to the 
merits of the dispute compromised 501 

CONFLICT OF LAWS. 

See, also, "Courts"; "Limitation of Actions." 

A contract of a corporation relative to 
personal property is governed by the law 
of the state in which it is incorporated and 
has its principal place of business, and 
withm which the property is situated and 
the contract was made 306 

A letter of credit given in Massachusetts 
by an agent there of a foreign banking 
house hdd governed by the laws of Massa- 
chusetts, and not by those of the domicile 
of the bankers gS 

Congress. 

See "Constitutional Law"; "Statutes." 

COITSTia?imOK'AL LAW. 

A statute of limitation allowing nine 
months' time in which to commence action 
upon causes accruing four years before 
held not unconstitutional 286 

A charter authorizing a bank to construct 
waterworks for a city to be purchased by 
the latter at its election after the expira- 
tion of a certain number of years, to be 
paid for by its bonds, creates a contract 
whose obligations cannot be impaired by 
the imposition of onerous terms upon the 
issue of the bonds. . , 221 
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The provision of Act March 2, 1867, au- 
thorizing certain proceedings before com- 
missioners, does not violate the constitu- 
tional provision vesting the judicial power 
in officers appointed by the president with 

the consent of the senate 58 

The clause within the act of 1862 creat- 
ing a penalty for nonpayment of the direct 
tax is not unconstitutional, as a discrimi- 
nating tax or an ex post facto law 1173 

coisrsuiiS. 

The consular character of an alien only 
exempts him from the jurisdiction of the 
state courts in civil suits, and he may be 
sued in the federal circuit and district 
courts 212 

The state courts have no jurisdiction of 
suits against foreign consuls, but they have 
jurisdiction of suits brought by them.... 149 

CONTEMPT. 

Any interference with property over 
which a receiver has been appointed pend- 
ing foreclosure of a mortgage is punishable 
as a contempt 968 

Striking employes of one railroad, who 
prevent the employes of the receiver of 
another from working, commit a contempt 
of court, and are to be treated in as sum- 
mary a manner as if the contempt were 
committed in the actual presence of the 
«ourt 968 



COITTrKnTAKTCE. 

Where the nature of the action is chan- 
ged by amendment, the cause may be con- 
tinued, although at the fifth term after 
its commencement 720 

COnSTTKACTS. 

■See, also, "Assumpsit"; "Sale"; "Vendor and 
Purchaser." 

A subsequent agreement by the maker 
■of a note to pay a certain sum if the note 
is not paid punctually when due is without 
consideration, and not enforceable, i ... .1329 

But an agreement to pay the expense 
-of the payee coming into another state to 
collect the note may be enforced 1329 

A contract in violation of law or against 
public policy cannot be enforced 881 

AVhere an act is to be done on a certain 
■day and at a certain place, the legal time of 
performance is the last convenient hour of 
the day for transacting business; but a ten- 
der and refusal at any other time of such 
■<lay is sufficient , 549 

In an action on the case for failure to per- 
form a parol contract, the time of making 
it is not material 894 

COPYRIGHT. 

A single sheet containing original matter 
may be entitled to the protection of a copy- 
right 863 

Labels used on vials and bottles to des- 
ignate certain medicines and the diseases 
<;ured by their use are not books, entitled 
to protection under the copyright act 863 

I^bor bestowed on the production of an- 
«)ther is enough to constitute a claim to 
copyright. - 738 

The translator of a play by a foreign au- 
thor who has obtained a copyright upon it 
is entitled to protection against tlie Tise of 
jiny part of Ms translation by another. ..1335 
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The publication, by authority of the own- 
er of a copyright of a drama, of a novel 
founded thereon, is not a dedication of 

the drama to the public 1337 

In the case of a copyrighted translation 
of a play by a foreign author, held, that 
there had been no dedication by complain- 
ant, or a memorization by defendant, which 
would entitle them to represent it without 

authority from plaintifE. 1337 

A preliminary injunction restraining de- 
fendant from publishing, in his reprint of a 
foreign encyclopedia, articles therein duly 
copyrighted in America, will be denied, 
where the injury to defendant from its 
granting would be far greater than the in- 
jury to plaintiff by its refusal 876 

CORPOKATIONS. 

See. also, "Banks and Banking"; "Counties"; 
"Express Companies"; "Insurance"; "Marine 
Insurance"; "Municipal Corporations"; "Rail- 
road Companies"; "Receivers"; "Telegraph 
Companies"; "Turnpikes and Toll Roads." 

A by-law adopted by the board of di- 
rectors, providing how special meetings of 
the board shall be called, does not affect 
third persons dealing with the corporation.. 306 

Proceedings of the board of directors at 
a special meeting not called in the man- 
ner prescribed by the by-laws mav be sub- 
sequently ratified by the corporation 306 

A corporation is private unless the whole 
interest belongs to the government, or it be 
created for the administration of political 
or mimicipal power 6 

A deed to a corporation of land which it 
is prohibited by its charter from taking is 
absolutely void as to all persons 60 

A corporation having ^ower to purchase 
only such real estate as is required for its 
business, or mortgaged or conveyed for 
debts, or purchased on judgments, or ob- 
tained on debts, cannot, on a foreclosure 
sale of a prior mortgage, acquire title to 
that portion of the tract of land not in- 
cluded in its mortgage 60 

A foreign corporation engaged in the busi- 
ness of reducing ores may purchase more 
land for the erection of its works than that 
required at the time, and may subsequently 
sell the parts not needed 205, 207 

Authority in the charter to acquire and - 
hold property to a certain amount is an im- 
plied prohibition against the purchase of 
property to a greater amount, and invali- 
dates a contract therefor. 066 

A corporation cannot execute a deed or 
mortgage otherwise than under its seal. ., . 161 

The power to execute a mortgage of real 
estate by the officers can only be conferred 
by vote of the directors acting as a board . . 161 

The only evidence of such vote is the 
official record of the corporation 161 

The consolidation of railroad corporations 
of different states under the laws of those 
states will not prevent one of the corpora- 
tions from bringing suit against the other 
in the federal court, as corporations of dif- 
ferent states 198 

Under Code Or. 661, the president or sec- 
retary can be elected only by the board of 
directors 161 

The ownership of stock does not give the 
stockholders any title to the property of the 
corporation 221 

A meeting of stockholders without notice 
is invalid 161 

Persons who organize a corporation for 
the manufacture of an infringing article are 
personally liable for the infringement by 
the corporation 212 

Where a corporation refuses to take steps 
to protect its rights, threatened with injury, 
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a stockholder may maintain a bill to re- 
strain tho commission of the act •i*l6 

In the case of the misapplication by a di- 
rector of a portion of the corporate fimds to 
which the shareholder has a distinct right, 
he may recover the amount 306 

Provisions of the Oregon Code in relation 
to foreign corporations 1063 

All acts of a foreign corporation done in 
Oregon, without first appointing a resident 
ajfent upon whom process may be served in 
actions against it, as required by law, are 
void 1063 

COSTS. 

An offer to pay wages at the owner's 
counting house, and a refusal to pay else- 
where, does not exonerate him from costs.. 449 

Where both parties in an admiralty suit 
are in the wrong, costs will not be award- 
ed to either 1201 

A settlement after suit brought with a 
seaman, whose name is continued after- 
wards as a party to the record, does not 
necessarilv bar his proctor of his claim to 
c(.sts 440 

A proctor who in such case intends to 
continue the suit to recover costs must give 
distinct notice to claimant or respondent. . 449 

Lribelant having asked no costs, but dis- 
bursements, only disbursements were 
awarded against him on dismissal of the 
libel 1080 

Counsel who successfully resisted a lien 
claim which would have absorbed the nro- 
ceeds in court held entitled to a fee of i^2~)[i 
out of the proceeds 11G3 

Travel and attendance of the successful 
party cannot be taxed in the federal circuit 
court, where not allowable in the state 
court Of'G 

The amount reasonably paid for the ex- 
ecution of a foreign commission to take 
testimony may be taxed as costs 979 

The amount of fees allowed for the execu- 
tion of a commission in another state 
should not be in excess of the compensation 
allowed by law to a commissioner of the 
court 979 

The compensation allowed by law to a 
commissioner of the court will fix the 
amaunt of fees for the execution of a com- 
mission in a foreign country, unless it ap- 
pear that the customary charge there is 
greater 9 f 9 

Fees of proctor on motions in admiralty, 
clerk's costs for orders, and fees for com- 
missioners for taking testimony 318 

Where the court was adjourned over for 
several weeks, and a continuance was 
subsequently granted defendant, on pay- 
ment of costs, on grounds which did not 
exist at the opening of the term, held, that 
fees of plaintiff's witnesses for attendance 
at both the actual and adjourned day were 
recoverable ; • • 733 

The witness residing more than 100 miles 
from the place of trial, though within the 
district, is beyond the coercive power of a 
subpoena, and the costs thereof cannot 
be taxed 33 

Witness fees cannot be taxed in the fed- 
eral courts for persons attending at the 
request of the party unless they were 
regularly subpoenaed 560 

cotnsrTiBS. 

See, also, "Municipal Corporations"; "Railroad 
Companies." 

A bond to convey to a board not in esse 
certain lots for public purposes, on the es- 
tablishment of a county seat, is valid and 
enforceable 491 
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After the lapse of many years, the title 
to lots conveyed under a decree on the 
summary enforcement of a bond to convey 
the same for public pur)Ki.sts on the estab- 
lishment of a county seat cannot be im- 
peached by the heirs of the donor 491 

County warrants in Arkansas are not 
commercial paper, but are subject to legal 
and equitable defenses in the hands of sub- 
sequent holders 1323- 

A warrant issued for more than the sum 
actually due, so as to make its market 
value the amount of the debt, is void as 
to the excess 1323- 

In such case the holder.s will be treated 
as the equitable assignees of the cn-iginal 
claims 1323- 

The act of county authorities in Arkansas 
in auditing a claim and issuing a wai-rant 
is not conclusive as a judicial determina- 
tion upon the county • 1323 

COURTS. 

See, also, "Admiralty"; "Bankruptcy"; "Blq- 
uitv"; "Habeas Corpus": "Mudges"; ".Tus- 
tices of the Peace"; "ilaritinu' Liens"; "Re- 
moval of Causes"; "Rules of Court." 

Comparative autliority of federal and 
state courts: Process. 

The court obtains jurisdiction on the fil- 
ing of a bill of all matter cognate to the 
litigation 1331^ 

The attachment of freight moneys in the 
hands of third persons by a sheriff under 
process from the state court will not pre- 
vent the marshal from levying process upon 
it in a suit in rem by seamen to recover 
their wages, so as to give jurisdiction to the 
district court in admiralty l."i- 

Federal courts — Jurisdiction in general. 

The jurisdictional amount is that laid in 
the writ and declaration, and not that prov- 
ed by plaintiff 1275- 

Grounds of jurisdiotion. 

A suit in equity to stay proceedings at 
law pending in a federal court may be 
nuiintained in such court without regard to 
the citizenship or alienage of the pai-ties. . 212' 

In the case of a corporation party, the 
court will conclusively regard all the share- 
holders ^s citizens of the state which 
created the corporation 198 

The federal circuit court had no jurisdic- 
tion on the ground of subject-matter of a 
suit against a person not a resident in the 
district, and not personally served with 
process, and not appearing therein, thoxigh 
an attachment has been made of his ])rop- 
erty 135- 

A corporation created by the laws of 
another state, but operating a railroad 
within the district, is found therein for the 
service of process 604 

A foreign corporation is "found within" 
another state when it transacts its ordi- 
nary business and has a local agent there, 
on whom by the state law original process 
mav be served 724 

In a suit for infringement of a patent 
against a foreign corporation, process may 
be served on an agent within the district, 
although the business transacted therein 
has no connection with the infringement.. 605- 

A federal circuit court is within the pro- 
visions of a state law that foreign cor- 
porations doing business within the state 
should submit themselves to servi<-e of pro- 
cess issuing out of "any court of this com- 
monwealth having jurisdiction of the sub- 
ject-matter." 724 

Jurisdiction of an inhabitant of the dis- 
trict cannot be acquired by an attachment 
of his property 138- 
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Defendant may take advantage of plain- 
tiff's omission to state that he is a citizen 
or subject of a foreign state by motion in 
arrest of judgment 1218 

Where neither party is a citizen of the 
state, but defendant served therein does 
not plead the matter in abatement, he can- 
not subsequently set it up • • 929 

The federal circuit courts have jurisdic- 
tion of a bill to foreclose a mortgage in be- 
half of a nonresident assignee, though the 
assignor could not by reason of citizen- 
ship have filed such bill 956 

A note payable to a certain person or 
bearer may be sued on in the name of the 
bearer, without alleging the citizenship 
of the payee named 133 

The fact that the parties plaintiff and de- 
fendant to a cross bill, or some of them, 
are citizens of the same state, will not pre- 
vent its being sustained in the federal 
court, where necessary to prevent injus- 
tice; and defendants, as parties to the or- 
iginal bill, are subject to the jurisdiction of 
the court 667 

The federal circuit court has jurisdiction 
of an action against a collector of customs 
to recover back money paid as duties, and 
alleged to have been illegally exacted, ir- 
resnective of the citizenship of the parties 702 

The federal circuit court has jurisdiction 
of a suit upon a supersedeas bond given in 
that court, independent of the citizenship 
of the parties ■• .1131 

— Circait courts. 

A defendant, to give jurisdiction on the 
ground of residence in a certain district, 
must bo a real, and not merely a nominal, 
party to the suit (Act Feb. 10. ISS.j, § 9.) 133 

Where a state contains more than one 
district, and the suit is not of a local na- 
ture, the suit must be brought in the dis- 
trict in which one or more of the defend- 
ants resides 1024 

The federal circuit court has jurisdiction 
of an original civil suit in which plaintifiE 
is a citizen and defendant an alien and 
resident foreign consul, duly admitted as 
such by the president 212 

A citizen of Pennsylvania may maintain 
a suit in the federal circuit coiirt in New 
.Tersey against a corporation of the latter 
state for injuries to lands lying in the 
former state by a canal located in New 
Jersey 6 

The circuit court has jurisdiction of a 
bill filed by a stockholder of a national 
bank to enjoin its officers from an illegal 
application of fimds to his prejudice 1331 

Adiuinistration. of state laws. 

On questions of commercial law, the 
federal courts are not bound by the de- 
cisions of the state courts 665 

The federal courts are not bound by the 
decision of the highest court of the state 
that mandamus is the only proper remedy 
upon municipal bonds 363 

— — Proeednre. 

Rev. St. § 914, applies only to such pro- 
cedure as is established by the statutes 
of the several states, and not to that es- 
tablished by judicial construction of com- 
mon-law remedies 363 

The remedy by an action of mandamiis, 
given by Rev. Code Iowa. § 3770, cannot 
be enforced in the federal courts 16 

Iiocal courts. 

The circuit court of the District of 
Columbia has no jurisdiction of an attach- 
ment for a sum less than .$20 101 

CEEDITOES' BUili. 

When a creditors' bill is filed in the state 
court in Georgia to settle a trust, all credit- . 
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ors notified of the bill according to law 
are parties and bound by the decree. . . . 286 

Criminal La'W. 

See, also, "Bail"; "Extradition"; "Habeas 
Corpus." 

CUSTOMS DUTIES. 

See, also, "Informers." 

Hates of duty. 

Ship-building materials used in the con- 
struction of a vessel built for a foreign 
government, for use between ports in its 
own country, are not entitled to entry duty 
free. (Rev. St. §§ 2513, 2514.) 65 

Cambric linen handkerchiefs, cut from 
the piece, and made abroad, are free of du- 
ty, under the act of 1832, as linen cam- 
brie 1242 

Rocoa, having a distinct commercial name. 
held not dutiable as anhatto, nor entitled to 
euti'v free as a berry or vegetable. (Act 
Aug, 30, 1842.) 715 

Invoice: £iitry: Appraisal. 

The duties on spirituous liquors are to be 
assessed on tlie actual quantity arriving, 
and not on that shipped. 747 

To obtain a reduction of duties on goods 
damaged during tlie voyage, the importer 
must demand an appraisal before entry... 1247 

Where wool is packed in hides of equal 
value therewitli, which are an article pf val- 
ue in the market, the weight of the hides 
will not be deducted in ascertaining tiie cost 
of the wool per pound 595 

The appraisal is not set aside by an ap- 
peal, though tiie collector illegally refuses to 
order a reappraisal 700 

Under Act Aug. 30, 1842, §§ 16, 17, an ' 
appraisal by jniblic appraisei-s is final and 
conclusive, unless the importer gives to the 
collector an absolute and unconditional no- 
tice of his dissatisfaction with such ap- 
praisal 700 

The 20 per cent, penalty imposed by Act 
.Tuly 30, 1846, § 8, attaches if the appraised 
value of the goods exceeds by 10 per cent, 
the valuation in the entry, whether the im- 
porter has made the addition or not 700 

Paymen.t: Protest. 

General expressions in a protest, which 
may include the specific objections, are not 
sufficient as the basis of an action to recover 
back duties illegally exacted 136 

In the case of spirituous liquors errone- 
ously assessed on the invoice quantity, a 
protest written on the face of tlie entries, 
•'The actual gage and~two per cent, claim- 
ed for leakage," held sufficient 747 

Sufficiency of protest as to the appraise- 
ment of goods. . , • 657 

Actions for duties paid. 

A collector who demands and receives il- 
legal duties, which are paid to him under 
protest, is liable in an action of assumn- 
sit (Act Feb. 26. 1845.) 702 

The fact that tlie exaction of duties was 
not warranted by law will not prevent the 
decision of the collector being final and con- 
elusive, under Act June 30, 1864, § 15, 
where there was a failure to appeal to the 
secretaiy of the treasury 1190 

An appeal under Act March 3, 1857, § 5, 
to the secretary of the treasury, is not a 
condition precedent to a right of action 
against the collector to recover back duties 
illegally exacted, where tlie question is only 
as to the rate or amount of duty, and not 
as to exemption therefrom 702 

Unless the exception does not appear on 
the face of the appraisement, it must be 
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distinctly pointed oiit by protest, to raise the 
question in an action to recover back duties. 700 

Violations of law: Porfeitiire. 

Goods landed at different times, but from 
the same cargo and vessel, may be added 
together to make up the requisite amount 
to forfeit the vessel, xmder Act 1799, § 50. . 438 

Alleijations in the libel as to the goods 
landed and their value bind the government- 438 

A permit obtained by fraud or an oral per- 
mit from the custom officer to land goods 
will not save a forfeiture, under Act 1799, 
§ 50 441 

A vessel is not forfeited by the landing 
without a permit of two gallons of brandy, 
taken on board by a seaman for his own 
use on the voyage home 438 

Customs officers. 

A collector, when authorized by the seci-e- 
tary of the treasury, may appoint as many 
deputies as may be necessarj' 700 

A deputy collector may administer any 
oath required to be administered by the col- 
lector 700 

DAMAGES. 

See, also "Affreightment"; "Carriers"; "Con- 
tracts"; "Collision"; "Patents." 

The measure of damages for the tort of a 
master of a vessel who had shipped a minor 
known to him to have run away from anotlt- 
er vessel lielrJ to be the amount of wages he 
was earning on the other vessel, with ex- 
penses and losses 1292 

Oases stilted in which fees, paid for sur- 
veys of injured vessels are allowed as part 
of the recovery for injuries caused by neg- 
ligence 569 

DEATH BY WRONGFXJL ACT. 

The rule that personal actions die with 
the person does not obtain in admiralty. .. 909 

The process to enforce the remedy in ad- 
miralty for a wrong done or injury incurred 
by the death of a person may be either in 
rem or in personam 909 

A husband can recover by a proceeding in 
rem, in admiralty, against the vessel which 
caused the death of his wife, for the injury 
suffered by him thereby 909 

The wife of a person killed in a collision 
with a steamer, while navigating a rowboat 
in a harbor, may recover against the steam- 
er where she was not navigated with sttffi- 
cient caution 910 

DEBT, ACTION" OF. 

In debt on a bond, where its condition is 
not parcel of the obligation, as if the latter 
be a money penalty, and the former be to 
do some act, as to deliver goods, etc., it is 
not necessary that defendant plead uncore 
prist 549 

DECEIT. 

See, also, "Fraud." 

Measure of damages in an action of de- 
ceit in selling a vessel under false repre- 
sentation as to her national character 1300 

DEED. 

See, also, "Vendor and Purchaser." 

Under a statutory provision that a convey- 
ance shall be recorded, a mere filing for rec- 
ord is not sufficient 826 
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A deed recorded is constructive notice on- 
ly from the time it is actually recorded by 
being transcribed into the record book 826 



DEMUBHAGB. 

The consignee is not hable merely as such 
for damages for detention where no denmr- 
rage or lay days are mentioned in the bill of 
lading 12<>4 

Where' demuri-age is not provided for, the 
consignee, being the owner of the cargo, 
has the burden of showing that the deten- 
tion was reasonable 1264 

The measure of danuiges for delay in un- 
loading is the gross freight which the ves- 
sel would have earned under ordinary cir- 
cumstances during the time of detention, .1264 



DEPOSITIOlSr. 

Rev. St. §§ 863-863, in relation to the 
taking of depositions to be used in the fed- 
ersil courts, are not repealed by section 914. 
requiring the federal practice to conform to 
that of the stiite courts 145 

The filing of interrogatories in an equity 
case is not uece^^sary where the evidence is 
to be derived chiefly from books not yet 
examined 53 

The deposition of a witness residing more 
than lOOmiles from the place of trial, wheth- 
er in or out of the district, may be taken de 
bene esse. (Act 1789.) 33 

The deposition may still be read after the 

witness has moved within 100 miles, miless 

the objecting party shall show that such fact 

was known to the opposite party in time to 

, have had the witness subpoenaed 33 

The officer taking depositions should certi- 
I fy each item of cost, and transmit the evi- 
dence of services rendered 33 

A deposition taken under the act of con- 
gress which is written out by the party, and 
forwarded by him to the court, will be re- 
jected 116;i 

Mode of taking depositions, under Act 
1789, § 3, subpoenaing witness, and rules of 
court, explained in note 33 



DESCENT AND DISTEIBirTIOlSr. 

As to sales of real estate of an intestate 
for the purpose of distribution in the Dis- 
trict of Columbia, and the powers of the 
circuit court and commissioners, see 1199 

The share of a distributee who purchases 
at a sale of the intestate's realty may be 
applied to make good a loss on the sale 
caused by his delinquency 1199 

DISTRICT ATTOBNEYS. 

Counsel employed in legal proceedings 
within any district are presumed to act un- 
der the management of the district attor- 
ney, and have no right to assume control 
of 'the proceedings 365 

Domicile. 

See, also, "Courts"; "Prize"; "Kemoval of 
Causes"; "War." 



DURESS. 

A threat to attach a vessel is not such 
duress as will avoid the effect of a certifi- 
cate made by a master as to the amount 
agreed to be paid for services 1077 
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Construction of Rev. St. III. 18i5. p. 104. 
§ 8, in relation to the protection of a person 
in jiossession of lands under color of title . . 38 

Defendant in an action of trespass fo try 
title in Texas, who has pleaded not sniltj;, 
and has also, in pleading the statute of limi- 
tations, set tip a title for himself, is not pre- 
cluded from showing the invalidity of plain- 
tiff's title : . . .1230 

Defendant need, not show a connected 
diain of conveyances from a grant to enti- 
tle him to the protection of the statute of 
limitations 579 

ELECTIONS AND VOTERS. 

In an action for the forfeiture provided 
for by Act May 31, 1870, § 4, the declara- 
tion must aver that plaintiff was prevented 
from voting by force, bribery, threats, in- 
timidation, or otiier such unlawful means, .1014 

A declaration averring that plaintiff was 
prevented from voting by an erroneous de- 
cision of defendant, an election officer, up- 
on a question of law. without averring that 
the decision was willfully wrong, is insuflS- 
cicnt 1014 

EMBABGO- AND NONINTER- 
COUBSE. 



Construction of Act Jan. 9, 1808, e. 8, § 
E), as to the meaning of "foreign" vessel 
The 



242 



use of a British license is no ground 
of condemnation, unless the vessel was seiz- 
ed during tihe voyage 526 

EMINENT DOMAIN. 

Proceedings under Act Minn, ilarcb 1, 
l8o6, § 10, and Act Minn. Feb. 1, 1864, § 
20, for the condemnation of land for a rail- 
road right of way 958 



EQUITY. ' 

See, also, "Courts"; "Injunction"; "Pleading 
in Equily"; "Practice in Equity." 

In equity, property may be taken from 
the possession of a defendant, having a clear 
legal title, when the relief sought is founded 
on a disputed equity 667 

In the case of a lease of a railroad with 
giiaran^ of payment of rent by other in- 
terested roads, helil. that equity would take 
jurisdiction of a bill to compel payment, 
and to restrain the guarantors from doing 
acts prejudicial to the rights of the lessors. 

190, 198 

Equity will not interfere where a party 
has lost his remedy through negligence at 



Pagfr 
Where tiie judgment creditor is a competi- 
tor in bidding on a sale under his execution, 
he is not estopped, by receipt of the pur- 
' chase money from the successful bidder, to 
subsequently set up his want of capacity to 

take the titie 60- 

The owner who stands by and knowingly 
suffers an innocent person to be misled by 
his silence, and to purchase his property, 
without giving him notice of his title, is es- 
topped in equity thereafter to claim it 432 

EVIDENCE. 

See, also, "Appeal"; "Deposition"; "Witness.'^ 

Best and secondary. 

In the case of an instrument executed 
abroad, the presumption of law is that the 
subscribing witness is beyond the jurisdic- 
tion of the court 547 

The execution of negotiable paper may be 
proved in New York without producing or 
accounting for the subscribing witness.... 54T 

Declarations and admissions. 

Where a criminal act is set up in defense 
to a suit at law, confessions extorted from 
the plaintiff, or those not voluntarily made, 
I cannot be regarded by the jury. .......... 835? 

Parol evidence. 

Where the writing purports on its face to 
contain the whole agreement, parol evidence 
is inadmissible to prove that a part of the 
entire contract was omitted; otherwise, 
where the w^riting is incomplete on its face. 1228 

In the case of a contract to pay on the 
happening of an event not clearly defined, 
parol evidence is admissible to show the 
fact 97 

Competency: Materiality: Relevancy. 

The record in a suit between the borrower 
and the lender for the loss of securities de- 
posited as collateral is not evidence to prove 
the liability for negligence of the agent of 
the lender from whom they were stolen. . . . 961 

Sandxvriting. 

The handwriting of a party cannot be 
proved by a comparison with the signature 
on a document filed in the case, whose exe- 
cution is not proved. 1164 

EXCHANGE OF PROPERTY. 



Construction of contract for the exchange 
of barges at such time as it can be made 
"without injury or loss to eitiier party.". ... 



EXECUTION. 



82S 



law 



974 



In the case of a defective execution of a 
valid power of sale of infant's lands, where 
the infant had received its full value, and 
had never offered to return it, lidil, that a 
bill in equity would lie to perpetually re- 
sti'ain tie infant from maintaining eject- 
ment , 1018 



■ ESTOPPEL. 

A municipal corporation may be estopped 
by its own act, as well as a private citi- 
zen 



6G5 



A person claiming an interest in land, who 
assists in its conveyance to another, with- 
out giving notice of his claim, is estopped 
from subsequentiy setting it up 1164 



See, also, "Attachment"; "Bankruptcy"; "Gar- 
nishment"; "Judgment." 

An -execution upon an exemplification from 
^laryland against a person not resident nor 
having property within the District of Co- 
lumbia will be quashed on motion 1285- 

If execution issue before the end of the 
term in which the judgment was rendered, 
it may be quashed on motion, and the judg- 
ment rescinded 1181 

A mere equitable interest in land is not 
subject to attachment by way of execution 
in JIaryland 567 

An execution coming to the hands of an 
officer in possession of the debtor's proper- 
ty underformer executions, is not levied, ipso 
facto, by mere operation of law 870 

After a return of the writ where the mar- 
shal has misconducted himself, plaintiff's 
remedy is an action for false return, and not 
for a rule on the marshal for a return. .*. .10? 4 



1358 



INDEX. 



EXECUTOES AUTD ADMINIS- 



TEATORS. 



Page 



A sale by an admiuistrator, unsupported 
by a judicial record of the proceedings in 
which he was given authority, held void 941 

An administrator purchasing at an execu- 
tion sale, under a judgment obttiincd on a 
note given for a ]>art of the purchase price 
on a sale of decedent's lands, does not hold 
the land in a fiduciary capacity 1149 

An executor cannot be compelled to ap- 
pear and answer in a state where he ha-s not 
taken out letters testamentary, nor done 
any official act, though process is sei-ved 
upon him personally 973 

Exemptions. 

See "Bankruptcy"; "Homestead." 

EXPRESS COMPAIJIIES. 

See, also, "Can-iers." 

The company is liable for the exercise of 
ordinar.v care only, where a package of 
money is delivered to it without any 'ex- 
press or implied notice of its contents 171 



EXTRADITIOlSr. 

It is optional with the executive to sur- 
render a fugitive from justice where there 
is no treaty or act of congress requiring 
it to be done 1214 

Under the treaty with Gi*eat Britain of 
August. 1842. a person charged with piracy 
on board a British vessel on the high seas 
may be arrested and surrendered without - 
any special act to carry the treaty into ef- 
fect 1214 

Such persons may be examinetl by a state 
magistrate, and ordered into custody, with 
a view to a future surrender 1214 

The order to surrender may be signed by 
the secretary of state, and be issued froin 
the state department 1214 

The application for the surrender may be 
made by the British minister, and need not 
be founded upon a previous indictment or 
warrant 1214 



FACTORS AND BROKERS. 

The factor has no lien for a balance with- 
out possession of the goods, and a right in 
the principal to the property on which the 
lien is to operate 117 

The transferee, for value, of a bill of lad- 
ing, before the goods come to tlic possession 
of the consignee, has a right thereto, as 
against the consignee's lien for a general 
balance of account against the consignor. . 

116. 117 

EOROIBIJB ENTRY AND DE- 
TAINER. 

The summons is sufficient if it contains 
the substance of the complaint, so as to 
apprise defendant of the nature and extent 
of the claim G(> 

Certiorari to review proceedings in for- 
cible entry and detainer is allowed to de- 
fendant as well as complainant C<) 

Forfeiture. 



FRAUD. 



See, also, "Deceit." 
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See "Customs Duties" 
Revenue" ; "Shinpiug 



•Informers"; "Internal 



Where, on the sale of a timber tract, the 
vendor states that he is not acquainted 
with the land, and requests the vendee's 
agent to examine for himself, which he 
does, an action will not lie for false repre- 
sentations after five years, during which 
the vendee has sold part of the land, and 
cut part of the timber 314 

FRAUDS. STATUTE OF. 

SuHicienc.v of memorandum of sale of 
goods *257 

Where the seller was to deliver goods 
free of truckage, there is no delivery where 
they are sent by rail, and left at the sta- 
tion, with a notice to the purchaser that 
they have arrived 257 

The title passes, within the Massachusetts 
statute of frauds, where goods bought on 
a credit of 60 days wete weighed out and 
selected b.v tlie buyer, marked with his 
name, and placed in the seller's warehouse, 
subject to the buyer's call at any time. . . 142 

A verbal acceptance of an order drawn 
at the foot of an account of a third per- 
son against the drawer is not a nromise to 
pay the debt of another within the statute-lSll 

FRAUDULENT CONVEY- 

AJSrCES. 

See, also, "Bankruptcy"; "Creditors' Bill." 

A sale by one partner to another of an 
insolvent firm, for a valuable consideration, 
is not a fraud upon the firm creditors. ... 31 

A conveyance by a solvent grantor to his 
wife through a third pei-son, wliere there 
was no intention to defraud creditors, will 
not be set aside on behalf of subsequent 
creditors *9S6 

Settlements of property upon a wife 
amounting to nearly J^IOO.OOO, during a 
time when the .husband's firm was losing 
money rapidly, held fraudulent as to cred- 
itors 992 

Bona fida purchaser from the wife of 
property conveyed to her by the husband, in 
fraud of his creditors, acquire a good title 
as against such creditors 992 

GAiyrnsTQ:. 

Money won at billiards is money won at 
play, within 9 Anne, c. 14. § o 490 

GOOD WILX.. 

Corporeal property cannot adhere as an 
incident to good will 1239 

What the incorporeal right called "good 
will," considered as property capable of 
conveyance, does and does not carry witti 
it 1239 

A good will which rests only on the vol- 
untary and unconstrained forbearance of 
those engaged in a particuhir trade is not 
property , 1239 

GRANT. 

See, also, "Deed','; "Public Lands." 

To establish a grant, there must be an 
actual survey, or such a descri])tion with 
reference to natural objects or other lines 
capable of identification as will lead to the 
place called for 98 
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Where both tlie city and the United 
■States appeal from a decree of the land 
commission coniirminir the claim of the city, 
held, that the Avithdrawal and dismissal of 
the appeal on the part of tlie United States 
was an assent by them to the main facts 
upon whicli the claim of the city rested. . 365 

By the laws of Mexico in .force at the 
date of the conquest, a pueblo or town, 
when once established and officially recog- 
nized, became entitled for its own use and- 
the use of its inhabitants to four square 
leapruos of land 365 

Where a party, in order to brinj? himself 
within a class of legislative srantees. must 
exhibit his muniments of title, it may be 
shown that they have been dishonestly ob- 
tained 905 

Slexican land grant confirmed where the 
question was one -as to location only 1073 

The fact that a [Mexican title document is 
written on unstamped paper is not fatal to 
its validity 1230 

A grant purporting to convey land lying 
within the limits of a colony will be void 
if the land, in fact, lies outside such limits, 
iinlcss the parties acted in good faith.. . .1230 

Assisting witnesses held not necessary to 
the validity of final Mexican titles extended 
by alcaldes and commissioners to make 
sales ' 1230 

GUARANTY. 

See, also, "Bills, Notes, and Checks"; "Indem- 
nity"; "Principal and Surety." 

A guaranty of the notes of a certain per- 
son cannot be applied as the guaranty of 
the joint notes of that person and another, 
given in renewal of tlie notes of the former 56 

GUARDIAN AND WARD. 

The appointment of a guardian of a non- 
resident minor under a statute authorizing 
such appointment "after notice," etc., is void 
where the record does not affirmatively 
show that the notice was given 941 

A sale by such a guardian is not validated 
by a statute making valid all sales imder or- 
ders of the probate court, where there have 
been "defects of form, or omissions, or er- 
rors." 941 

An order of a probate court, which is a 
court of record having jurisdiction of the 
matter, is conclusive that notice of the sale 
of infant's estate, as recited therein, was 
given, when questioned in collateral pro- 
ceedings 1018 

Suffic-ienc.v of deed of sale of infant's es- 
tate under order of a court of probate in 
Connecticut .1018 



HABEAS GOBPUS. 

An erroneous decision of a court having 
jurisdiction of the offense, and of the pei-sou 
indicted, cannot be re-examined on habeas 
corpus 1144 

The validily of an enlistment into the 
military service may be inquired into on 
habeas corpus by a federal judge 702 

The writ will issue to obtain the discharge 
of a minor under 18 years of age, who en- 
listed into the service of the United States 
without the consent of his parents or guar- 
dian, who falsely swore on his enlistment 
that he was of lawful age 947 

The power given to the secretary of war 
to order the discharge of persons in the mili- 
tary service under the age of 18 years (Act . 
Feb. 24, 1864) does not give him exclusive 
junsdictiou thereof 947 
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A person will be discharged on habeas cor- 
pus, whose enlistment into the military 
service was procured by fraudulent repre- 
sentations on the part of the recruiting of- 
ficer, or by mistake of fact of one ignorant 

of the English language 702 

A married man who enlists in the military 
service upon his statement that he is a sin- 
gle man is not entitled to his discharge, 
though the army regulations require special 
autliority for the enlistment ot married men. 702 

A defense to an application for the writ 
not made before the district court is not 
available on appeal to the circuit court. .. . 947 . 

HOMESTEAD. 

See, also, "Bankruptcy.' 

The auction and judgment upon a bond 
given to' relieve property from seizure for 
violation of the revenue laws must be con- 
sidered as a civil proceeding, and the sure- 
ties upon tlie bond are entitled to the home- 
stead exemptions given by the state laws. . 230 

In Illinois, where a decree of divorce gave 
the custody of a child to the mother, and 
she was then in possession of the t home- 
stead, held, that ejectment would not lie by 
the husband to recover it 1044 

HUSBAND AND "WXPE. 

Relief will be given a husband who seeks 
the aid of equity to obtain possession of his 
wife's choses in action, only upon condition 
that he make a suitable settlement out of 
the property for the benefit of his wife. . . .1195 

A married woman may sue in Illinois for 
personal injuries without joining her hus- 
i band 1113 

During the pendency of a bill for divorce, 
the parties have no power to make an ar- 
rangement about the property which shall 
be binding, unless embodied in the decree. .1044 

INDEMNITY. 

Under an agreement by the seller of a 
I slave to make good the damages sustained 
if the purchaser would defend a suit 
j against the seller to recover the slave, held, 
j where defendant was defeated, that the 
1 purchaser was entitled to recover as dam- 
; ages the value of the slave at the time of 
I recovery, and not the present value 320 

INFANCY. 

See, also, "Guardian and Ward." 

A minor partner is not liable on partner- 
ship contracts 1208 

INFORMERS. 

Rules prescribed by the laws of the Unit- 
ed States for the distribution of the pro- 
ceeds of a forfeiture 583 

The information to induce a seizure need 
not be as full as the evidence m the case 
would authorize. It is suflicient if it in- 
duce the prosecution 583 

The oflacers of a revenue cutter, when 
giving information, need not make a claim 
for a part of the forfeiture, nor need they 
take part in the prosecution to be entitled 
to a share 583 

The consent by officers of a revenue cut- 
ter that property seized on their informa- 
tion shall be sent to another district for 
trial, and a disavowal of having instituted 
the suit, does not constitute a waiver 583 
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Officers of a revenue cutter suing for the 
informer's share of a forfeiture need not 

prove their commissions 583 

The collector of a port who received the 
proceeds of a forfeiture is not liable for such 
part as he has paid over to custom-house 
officers for their shares before notice of 

plaintiffs claim 583 

The officers of a revenue cutter may join 
in an action of assumpsit against the col- 
lector for their proportion of a forfeiture... 586 

nsTJiiBrcTioisr. 

See, also, "Copyright"; "Patents." 

There is no material difference between 
the principles and rules applicable to equity 
proceedings in copyright or patent right 
cases and those applicable to other suits in 
equity , 876 

A temporary injunction will not be grant- 
ed to restrain the construction of a dike 
in the plan of improvement of a river di- 
rected by the secretary of war under an ap- 
propriation of congress 762 

Fraud in obtaining jurisdiction in the 
federal court is a good ground in equity to 
stay execution of a judgment obtained in 
such action .362 

An injunction might also be granted 
against levying the execution on articles 
improperly attached, when not good against 
tiie execution itself 562 

An affidavit is not an indispensable pi-e- 
requisite to the issuance of an injunction, 
but other proof may be accented 687 

Affidavits evidently intended to be used 
in a ease, but not entitled in it, may be 
read on motion for an injunction 1335 

Mere delay in the issuing of subpoena 
after an injunction has been granted is not 
a sufficient ground for dissolving it, where 
it happened through inadvertence and mis- 
take 687 

INSOLVENCY. 

See, also, "Bankruptcy." 

A general assignment under the state in- 
solvent law will pass the title to a patent, 
but not the right to a subsequent extend- 
ed term 653 

A discharge in Rhode Island extends to 
debts and contracts not yet due 1308 

A discharge in Rhode Island will bar the 
remedy in the federal court as well as in 
the state court 1308 

A debtor committed under mesne process 
issuing out of the federal court cannot be 
lawfully discharged by an order of the state 
court made under an insolvent law of the 
state 136 

INSURANCE. 

See, also, "Marine Insurance." 

Where the contract of insurance is com- 
plete on the execution of the policy in the 
home office of the company, and not until 
then, the contract is governed by the law 
of tha place of the home office, whether the 
policy be delivered first to the agent or the 
insured , 1183 

Where the property is not located as de- 
scribed, but in another building, there can 
be no recoverv for its loss, and the pol.cy 
will not be reformed.. 1103 

Stich construction of the policy should be 
adoated as will allow 1 oth printed and 
written clauses to be available 1093 

Where, in the case of a failure to pay an 
annual premium, the insured failed to de- 
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mand a paid-up policy, or to appl.v for a 
reissue, and pass a new medical examina- 
tion, held, that there could be no recovery 
in the case of his death 75."; 

A warranty in a policy of fire insurance 
will not be extended by construction to in- 
clude anything not necessarily implied in its 
terms 609 

A Avarranty of a force pump in a mill at 
all times ready for use includes a warranty 
of power to work it, but not any particular 
kind of power 60£^ 

A warranty that the force pump shall be 
at all times ready for use does not include 
a warranty that a peril insured against 
shall not disable it 60& 

Where the policy specially excepted the 
hazard of standing, riding, or being upon 
the platform of a moving railway car, or of 
an injury incurred by the insured's own 
negligence, held, tliat there could be no re- 
covery where the assured was killed by fall- 
ing from the platform of a ear when the 
train was in full motion 555 

A condition avoiding the policy on the 
sale of conveyance of the property without 
the consent of the company is not broken 
by the sale of an interest therein 645 

A condition in a fire insurance policy to 
refer to arbitrators the amount of the loss, 
and that no suit shall be brought until the 
award is made, is void 728 

An examination of the insured under 
oath after a loss, as provide<l in the policy, 
hdd ineffectual whei*e made before a spe- 
cial agent of the company, during the ill- 
ness of the insured 1197 

The defense in a suit on a f re policy that 
the assured burned the property need only 
be sustained by the quantum of proof re- 
quired in civil cases 833 

A verdict for the insured will be set aside 
where it appears that he has been guilty of 
falsehood and fraud in the proofs of loss, 
which the polit-y provides shall vitiate the 
insurance . . : 1197 

The assignment of a life policy to se- 
cure a bona fide loan thereon is valid..,. 556 

INTEREST. 

See, also, "Usury." 

Mode of computing interest in case of 
partial payments 51 

INTERNAL REVENUE. 

See, also, "Informers." 

Congress has a i-ight to impose a tax by a 
new statute, although the measure of the 
tax is governed by the income of the past 
year 762 

Construction of Act 18(52, § 50, in rela- 
tion to the taxation of beer 1139 

The fact that, in the aggregate, there is 
no excess in the number of matches on 
wiiieh a tax is paid, will not prevent the 
commissioner from assessing an additional 
tax on those boxes of the lot which <»verrun 710 

Where it appears that some of tin- boxes 
of matches in a lot contained an excessive 
number, the burden is put upon the manu- 
facturer to show what bo^ves did not over- 
run the nitmber 710 

Animal charcoal or bone black and bone 
dust are taxable as "manufactures of 
bone," and the former is not exempt as 
"charcoal." 737 

A merchant tailor who makes clothes to 
order for individual customers, for their 
personal use. is a manufacturer, within Act 
July 1, 1862, § 75 536 

The use by a manufacturer of salt of 
more than one set of boilers or evaporat- 
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iniT pans, or more than one smoke flue or 
chimney, does not make him a manufactur- 
er at more than one place _• • 273 

Where the net earnings of a savings in- 
fititution are divided among the reserve 
fund, capital stock, and deposits, in propor- 
tion to their respective amounts, the money 
paid to the depositors is dividends, witliiu 
Act 1866, § 120 380 

Act July 14. 1870, re-enacts Act .Tune 30, 
1864, §§ 122, 123, in reference to the tax of 
5 per cent, upon the amount of interest up- 
on a corporation's honded indebtedness... 762 

Congress may declare a forfeiture for 
nonpayment of taxes that will take effect 
ipso jure; but a statute will not be so con- 
fitrued unless such intention clearly ap- 
>ears 672 

The assessment of the penalty of 50 per 
cent, simultaneously with the apportion- 
ment, under Act June 7, 1862, is unauthor- 
ized, and renders void a sale for taxes 
made thereunder • 672 

A lien creditor of the owner of the fee 
may make a lawful tender of the tax, un- 
der the act of 18(52, and may redeem the 
land from a tax sale • . 672 

A lawful tender of the tax on lands to 
the officer authorized to receive it is tanta- 
mount to an actual payment, and divests 
the authority of the officer to sell the land 
for taxes - 672 

What constitutes a district for the pur- 
poses of taxation within Act 1862, provid- 
ing for the collection of direct taxes in in- 
surrectionary districts 1173 

Irregularities will not affect the validity 
of the title under a sale for direct taxes 
within insurrectionary districts, under Act 
1862, where the proceedings are colorable, 
and free from fraud, accident, or mistake. .1173 

A payment of a tax under protest is not 
a voluntary payment 710 

A verbal protest, which is noted by the 
deputy collector on the back of the tax 
receipt given the person, is a sufficient pro- 
test ■ 1139 

An appeal after payment of a tax is not 
necessary before commencing suit to re- 
cover the same, where an apiieal had been 
taken from the illegal assessment, .i 380 

JATIi AND JAILER. 

A prison-bounds bond may be at-signcd 
by a deputy marshal , 851 

JOnSTT TBISTANCY. 

Wheiie persons hold under a title jointly, 
one will not be allowed in equity to aeauire 
a better title and claim exclusively for him- 
self ^nd adversely to the other 40 

JUDGE, 

See, also, "Courts." 

Where the circuit or district judge is ab- 
sent from the circuit, the supreme court 
justice allotted to such circuit may hear an 
application for an injunction in a cause 
pending therein at any place where he may 
be. (Rev. St. § 719.) 929 

JTjDGME3SrT. 

Itendition and entry. 

The application to the clerk and his prom- 
ise to enter an appearance are equivalent 
to an appearance, and a default cannot be 
taken on his omission 1225 

Where a judgment is reversed on appeal, 
and a new trial gi-anted, unless plaintifE 

21 FED.CAS. — 8(j 
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consent to reduce the same to a certain 
amount, but no new judgment is entered, 
the judgment of the aooeliate court is not 
conclusive in another jurisdiction 1232 

Validity. 

No presumption will be indulged in fa- 
vor of the regularity 'of proceedings in 
pais for the purpose of divesting one per- 
son of the title to real estate, and confer- 
ring it on another. 667 

A decree of foreclosure upon personal ' 
service outside of -the district, and con- 
structive service by publication, is not sub- 
ject to collateral attack for defects or ir- 
regularities which would have been ground 
for reversal upon appeal 232 

A judgment rendered against a munic- 
ipality by connivance of its officers, on 
warrants fraudulently issued, will be set 
aside in equity, but the municipality will 
be required to pay the consideration actual- 
ly received. 731 

Ziien. 

A decree in chancery, equally with a judg- 
ment at law, creates a lien on lands 870 

A judgment with a stay of execution cre- 
ates no lien on land until the plaintiff has 
a right to issue execution thereon 870 

Operation and effect. 

A judgment obtained against one of two 
partners on a joint promise merges the con- 
tract 974 

A dismissal for want of prosecution is 
not a bar to a subsequent proceeding for 
the same cause of action-in another state. . 484 

The matter decided must be within the 
purview of the proceedings before the 
court, and directly within the issue made 
and tried, to render the judgment or order 
an estoppel 106S 

A decree of mortgage foreclosure is con- 
clusive as to the capacity of plaintiff to 
maintain such suit and the validity of the 
note and mortgage sued on 1063 

Relief against: Opening: Vacating. 

A decree requiring the payment of past 
and future annuities, and making provision 
for the execution of the same by the ap- 
pointment of a commissioner and the sale 
of land, hdd a final decree • 834 

An affidavit of merits is not nec/*isary 
on a motion to set aside a judgment by 
default irregularly issued 1225 

An agreement between plaintiffs and 
some of the joint defendants that, if they 
will abandon the defense, plaintiffs will 
not call upon them for any part of the 
judgment, is a fraud iipon the codefend- 
ants, and cannot be enforced 1051 

After the term in which a final decree 
has been rendered, it cannot be reversed, 
annulled, or set aside except by appeal or 
bill of review 813. 834 

This rule applies in the case of a final 
decree against two defendants jointly, 
where one died before the hearing 813 

Satisfaction and discliarge. 

In the case of judgment liens arising at 
different times, hdl, that the proceeds of 
the property were first chargeable with all 
the costs incurred by tlie judgment credit- 
ors 870 

A covenant in a mortgage taken from a 
judgment debtor to suspend proceedings on 
the judgment until the property is regu- 
larly disposed of, and to return i)roperty 
levied on, does not discharge the lien of 
the judgment on the debtor's lands 870 

Where execution creditors take a mort- 
gage on the debtor's lands, and the sheriff 
retiirns that the property was released by 
order of plaintiffs, the lien is destroyed, 
and equity will not connect the mortgage 
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with tlie .ludgments, so as to preserve the i 

orijjinal lien 870 

Of difPerent jurisdictions. 

A judgment of a court of oue state has 
all the force and effect in any other state 
of a domestic judgment 484 

Actions on judgments. 

A general averment that the parties de- 
clared against were defendants to the suit 
in which the decree was rendered is sufti- 
cient on demurrer 1106 

JUSTICES OF THE PEACE, 

Query, whether the circuit court of the 
District of Columbia has jurisdiction of an 
appeal from a judgment of a justice of 
the peace on the verdict of a jury 1266 

liAJSTDLORD AND TENANT. 

Where the lessee has repudiated a parol 
lease, but has enjoyed the premises for the 
term named, the lessor may sue thereon, 
or may recover the rent on a count for 
use and occupation. 831 

The administrator of a grantee of land 
under a deed reserving ground rent is lia- 
ble for rent accruing after the death of the 
grantee, though the land has descended to 
his heirs subject to the ground rent 842 

Under a reservation of $20 rent, "clear 
of all taxes and charges," tlie tenant is 
liable for the taxes ..1057 

A lease for 20 years, not acknowledged 
or recorded, is not a lease at will, and the 
landlord may distrain for rent thereunder..l057 

The appraisement made at the time of 
levying a distress is prima facie evidence 
of the value of the goods distrained 1060 

LIBBL AND SliANDER. 

The words, "He gets his living by thiev- 
ing," are actionable 95 

Actionable words sijoken in the second 
person will not support an averment of 
words spoken in the third pei-son 95 

LIENS. 

See, also, "Admiralty"; "Bankruptcy"; "Mari- 
time Liens"; "Mediauits' Liens"; "Shipping." 

Privileged liens are stricti juris, and are 
not to be extended argumentatively to cases 
not within the law which confers them. . 292 



LIMITATION OF ACTIONS. 

See, also, "Adverse Possession"; "Constitu- 
tional Law"; "Ejectment"; "Equity"; "Mari- 
time Ijiens." 

Courts of admiralty govern themselves by 
the analogies of the common-law limitations 
of actions 432 

In cases of concurrent jurisdictiou, courts 
of equity act in obedience to the statute of 
limitations, and not merely by analogy. . .1303 

Query, whether state statutes of limita- 
tion apply to suits for infringement of let- 
ters patent 603 

Under Rev. St. S 721, state statutes of 
limitations are applicable to actions in the 
national courts, except where the laws of 
the United States otherwise provide 611 

An action for infringement of a patent 
before June 22, 1874, comes within tlie lim- 
itation of Act July 8, 1870, § 55, under 
llev. St. § 5599, and is not within the oper- 
■ition of the state statute of limitations .... 

611, 613 
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The limitation of actions for infringe- 
ment of patents under Act 1870. § .35, com- 
memes to run from the expiration of the 
original term, though the patent has been 
renewed 603 

In the case of an extension of a patent, 
the statute of limitations applies to the en- 
tire period made by the original and exten- 
sion as one integral term. (Rev. St. § 4927. ~l 613 

Where a bank has suspended payment, 
end its bills have ceased to circulate as 
money, the statutes apply to them as to 
other contracts 286 

Though the court may think the legisla- 
ture would have excepted a case out of a 
statute of limitations had it been foreseen, 
the court cannot except it 292 

In an action for fraud and deceit in a 
sale, it is a good reply to a plea of the stat- 
ute of limitations that there was a fraudu- 
lent concealment of the deceit until with- 
in six years 1303 

LIS PENDENS. 

In the ease of a suit in relation to real 
estate, pending in the federal court in Vir- 
ginia, the lis pendens need not be recorded, 
as required by Code Mi. 1873, c. 182, S 5, 
to render a purchase invalid as against 
plaintiff 96 

LOTTERIES. 

The corporation of Washington, D. 0., 
held not liable to the holder of a part of 
the ticket for any part of the prize drawn 
by the ticket 1162 



MALICIOUS PROSECUTION. 

Under the general issue, defendant may 
show probable cause for the prosecution. . .1224 

MANDAMUS. 

Construction of Rev. Code Iowa, c. 153, 
in relation to the "action of mandamus".. 16 

A mandamus will not lie to the executive 
officers to compel the reinstatement of a 
person to his rank and position in the army 
register. 654 

Mandamus is tlie proper reme<ly where 
the federal circuit court refuses to eiitcrtjiiu 
jurisdiction by quashing the service of the 
oi'lginal process 724 

MARINE INSURANCE, 



Where no cargo was taken in, and the 
voyage insured was not commenced, there 
is no contract, and the insured may recover 
back the premium paid 874 

Where the vessel was not seaworthy 
when the risk insured commenced, the in- 
sured may recover back the premium paid.. 874 
J If, in a policy "at and from." the ashiu-ed 
j unreasonaidy delay to commence the. i-isk 
or the voyage, the underwriter is tlis- 
■ charged 920 

Fraud in obtaining insurance is a good 
i defense to an action for a return of the 
premium 770 

Prior insurance to the full value of ves- 
sel and cargo exonerates the insurer in a 
subsequent policy, under the usual clause 
as to prior insurance, though the prior pol- 
icies are subsequently canceled before the 
risk is commenced 920 

A general usace in relation to the settle- 
ment of average losses known to the par- 
ties is binding as part of the contract.... 328 
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A. factor has an insurable interest in 
goods on which he has a lien for advances 28 

By a policy on vessel and cargo, a person 
having a lien for advances or a special own- 
ership and possejision may protect his inter- 
est in the vessel and cargo to the extent of 
his advances and lien 920 

A surety for the payment of value of car- 
go in case of its condemnation, having pos- 
session of the same for his indemnity-, has 
An insurable interest, the particular circum- 
stances of which he need not communicate 
to the insurer. 28 

The warranty of neutrality implies that 
the property is neutral in fact, and shall be 
so documented as to prove its neutrality, 
which shall not be compromised by any act 
of the insured or his agents 768 

The insurance is forfeited where the risk 
is varied or increased by conduct incon- 
sistent with the duties of neutrality 76S 

A policy, made 6ut for a certain person 
"or whom it may concern," without any 
warranty or representation of national char- 
acter, will cover ihe interest of any person 
who has authorized the insurance 020 

Construction of policy "at and from" a 
certain port, as to the time when it at- 
taches 920 

Under a policy covering "perils of the 
sea," 'the insvu-ed may recover damages paid 
by its vessel to another in consequence of 
a collision at sea caused by the negligence 
of the insured vessel 1290 

Such policy covers also costs and ex- 
penses incurred in a suit brought to re- 
<;over such damages, as well as counsel fees 
paid beyond taxable cost. .1290 

In ascertaining whether the loss amounts 
to 5 per cent., a deduction from the costs 
of repairs of one-third new for old must be 
made 328 

A partial loss of an entire cargo may be 
converted into a technical total loss; oth- 
erwise, where a distinct portion of the car- 
go is lost 1093 

On tlie restitution to the original owners 
of property which had been previously de- 
livered to a surety for payment of its value 
in case of condemnation, the surety, who 
has insured the same, is at liberty to aban- 
don 28 

An abandonment once made is considered 
as continuing, notwithstanding a refusal to 
Accept it, where it is not withdrawn 432 

Where an abandonment is accepted, the 
master becomes the agent of the insurers 
from the time of the loss, and a sale by 
him will be considered as on their account.. 432 

Insurers who have paid a loss arising 
from a collision may maintain an action 
therefor against the vessel in fault 219 



MAEITIME liTENS. 

See, also, "Admiralty"; "Affreightment"; "Bot- 
tomry and Respondentia"; "Charter Parties"; 
"Demurrage"; "Salvage";' "Seamen"; "Ship- 
ping." 

The rigHt to a lien. 

A shipping agent has no lien for expenses 
of fitting out and notarial fees at the home 
port 941 

A part owner and general agent and su- 
perintendent of a line of boats has no lien 
for materials, but must be regarded as hav- 
ing given credit to the company 174 

Under the maritime law, persons furnish- 
ing material or labor for the building or re- 
pair of a vessel have a lien, unless the same 
is expressly waived by the contract 185 

The owners of a vessel, who accept the 
insurance on it and the net proceeds of a 
^ale by the master, are estopped, as against 
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persons who furnished advances to the pur- 
chasers on the credit of the vessel, to set 
up invalidity of the sale. 446 

Advances made in a foreign port for re- 
pairs and supplies to a vessel, at the re- 
guest of purchasers from the master, held 
made on the credit of the vessel 447 

Under the general maritime law, a lien for 
materials furnished exists against foreign 
ships and those of other states of the Union, 
which may be enforced in admiralty inde- 
pendently of any bottomry bond 484 

No implied lien is created by the general 
maritime law where the owner himself is 
present, and makes the contract 484 

Supplies sold to a master in a foreign 
port are presumed to be sold on the credit 
of the vessel 174 

The place at which the ship's husband 
spends two-thirds of his time, and transacts 
his business, is the proper place for enroll- 
ing and licensing the vessel, though he has 
a legal domicile in another district 185 

A lien arises for supplies furnished on the 
credit of a vessel in a foreign port on tlie 
authority of the master, appointed by a pur- 
chaser from a former master on a sale 
made in fraud of the rights of the real own- 
er, where the creditor has no notice of cir- 
cumstances to raise suspicion 448 

There is no lien, under the maritime law. 
for advances for the purchase of a vessel 
sold by her master in a foreign port. 447 

Commissions on advances made oh the 
credit of a vessel in a foreign port for neces- 
sary supplies and repairs, when agreed on 
or shown to be customary in the trade, are 
proper items of allowance 447 

Supplies furnished in Maine by a material 
man in New York to a vessel belonging in 
New York are foreign supplies, and give 
rise to a privilege 45S 

The ship's agent in such a case may have 
a lien 458 

A ship chandler in one state, in which 
the purchaser of a vessel resided, who fur- 
nishes materuils to her builders in another, 
without knowledge of any interest or pos- 
session of the purchaser, where the title 
had not passed out of the builders, may 
have a lien •. 472 

A purchaser of supplies necessary to a 
foreign vessel can assert no lien therefor, 
unless he prove that they could not have 
been obtained without such lien upon the 
credit of the owner 472 

Jersey City is foreign to New York City 
in the sense of the law governing supplies 
to ships 458 

There is no lien on a vessel for advances 
made on a draft drawn by the agent for 
undei'writers for her repairs while in the 
hands of the underwriters, to whom she 
was abandoned '. 908 

A lien arises, without an express agree-, 
ment therefor, where a chain and anchor 
are furnished by another vessel in a for- 
eign port, in which the owner's credit is 
not good 911 

The master has authority to bind the 
owners for necessary reoairs and supplies 
in the port of her registry, at which the 
owner does not reside, and to whom there 
is no ready access 752 

In the case of a vessel built at one place 
for parties resident in another, the former 
place is her home port until after her de- 
livery and her first voyage 847 

No lien arises for painting a vessel while 
in the custody of the ship builder, before 
her completion 847 

Priority and enforcement. 

Maritime liens take precedence in the or- 
der of the arrest of the res, and not pro 
rata or in the order of debts incurred. -. . 

742, 744, 746 
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Exceptions to this rule are bottomry 
bonds and seamen's wages 744 

Advances made by a mortgagee to sub- 
sisting lien holders at the time of taking 
possession under the mortgage should be 
paid in the order in which the liens them- 
selves ^yould have been paid 174 

Maritime liens have priority over mort- 
gages without reference to the time when 

they accrued. (Overruling 742, 744.) 

174, 746, 747 

Material men, having liens by local laws, 
have priority over mortgagees in the distri- 
bution of the surplus 174 

A lien for supplies furnished to a vessel 
founded upon a state statute, and not of a 
strictly maritime character, will not take 
priority over a prior recorded mortgage. . . 798 

A claim for the balance of the purchase 
price of a vessel has priority over a claim 
for supplies in the home port, but the lat- 
ter will take precedence over a claim for 
advances subsequently made by the seller 
to fit the vessel for sea 215 

A lien arising for damages suffered by a 
collision is paramount to all prior liens, 
including those for wages due 19 

The surplus proceeds are subject, as 
against the owner, to the master's claim 
for wages and disbursements on account of 
the vessel up to the time of her seizure, 
but not after such time 404 

The lien of a material man is assignable, 
and, where the assignment is absolute, the 
assignee should proceed in admiralty in 
his own name 458 

An attachment proceeding in the state 
court, not followed by a decree, does not 
give the attaching creditor any priority 
over a creditor subsequently filing a libel 
in the admiralty coiirt 710 

No difference will be made in the en- 
forcement of maritime liens between those 
created by state statute and those given 
by the general maritime law 747 

In the absence of the owner, a mort- 
gagee may be permitted to appear as claim- 
ant 1048 

.Waiver: Discharge: Extinguisluiient. 

The lien is not waived by charging the 
materials against the* builder of a vessel 
without naming the vessel 294 

The acceptance of a note by the creditor 
does not waive the lien where it is not 
received in payment 102 

The lien is not discharged by taking the 
note of an agent of the vessel, unless so 
intended by both oarties 458 

The general agent of a ship at her home 
port is not entitled to be subrogated to 
the lien of seamen whose wages he has 
paid in the regular course of his agency. . 458 

The assignment of a note given to the 
creditor extinguishes the lien, and it is not 
revived where the note is subsequently tak- 
en up by the creditor 102 

A lien is not lost by two years' delay 
where the vessel has not been within the 
United States during such time 911 

A libel will not lie in admiralty after 
the lapse of six years where the vessel has 
been within reach of the process of the 
court, to the knowledge of libelants, for 
a reasonable time 432 

Iiiens tuLder state laws. 

There must be an appropriation, express 
or implied, to the vessel, of the labor or 
materials, at the time of the contract or 
of its execution, to give a lien under Rev. 
St. Me. c. 12.^, § 35 1107 

To give a lieu under 2 Rev. St. N, Y. p. 
493, § 1, it is not necessary that each item 
should amount to ?o0, but only that the 
whole account should aggregate that sum. . 215 

Putting into a ]jort on account of a fog 
and to get provisions is an "arrival" into 
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the port, under a local law providing that a 
lien given thereby shall cease in such case. 
(Reversing 294.) 292 

A lien under a statute providing against 
extension of time is not defeated by an 
agreement to take payment in a promis- 
sory note, if no note has, in fact, been 
given or tendered 907 

A lien given by the local law for services 
of a person as keeper on board of a vessel 
while secured to a wharf is not enforcea- 
ble in admiralty 37 

The amendment of 1871 to rule 12 did 
not abrogate the distinction between a do- 
mestic contract and a maritime lien but 
relates only to the process 1048 

A libel in admiralty may be maintained 
for repairs and supplies furnished to a 
domestic vessel at the home port. (Rule 
12. amended 1871.) 104.S 

A lien given by the state law for supplies 
furnished by material men in the home port 
will be enforced in admiralty, but the ad- 
miralty court is not bound by the priority 
given it 744 

MARSHAL. 

Fees of marshals in proceedings relat- 
ing to slaves ] 

The payment of money under a decree 
without an execution having been issued in 
a suit in rem in which a stipulation for 
value was given is a settlement of the 
claim by the parties, within Act Feb. 6, 
1853, entitling the marshal to commissions 90 

To an action on a marshal's bond for tak- 
ing insufficient security on a replevin bond, 
a plea that a levy was made on goods and 
chattels, lands and tenements, sufficient to 
satisfy the judgment, is good in bar. ..... 974 

MARSHATiTiyrG ASSETS. 

In the case of liens on the same property 
for different debts, where one also has a 
lien on other property, equity will direct 
such property to be first sold before that 
which is common to both liens 50 



Martial LaT^. 



See "War." 



MBCHAJSTCS* UIENS. 

The mechanic's lien exists, under the Ne- 
vada mechanic's lien law of 1861, from the 
time the labor is begun, and not from the 
time it is finished, or from the filing of 
the account 124 

Construction of lien laws of Nevada of 
1861, 1867, and 1871 124 

MILITIA. 

A sailmaker in the government navy 
yard, appointed by a warrant of the secre- 
tary of the navy, is an officer of the United 
States, and exempt for militia duty 35S 

Militia fines and enforcement thereof in 
the District of Columbia 114 



MIISTES. 

Under the act of 1870 a placer claim was 
limited to 160 acres, and under the act of 
1872 to 20 acres 205 

In the case of adjacent locations owned 
by one claimant, separate applications, sep- 
arate statutory steps, and separate patents 
were required for each *205 *207 
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MORTGAGES. 

See, also, "Bankruptcy." 
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A mortgagee of a wife's property to se- 
cure the husband's debt, who enters and 
takes the rents without her consent, is lia- 
ble to her for use and occupation 1068 

A covenant in a mortgage to keep the 
mortgaged premises insured for the benefit 
of the mortgagee, where the mortgage is 
recorded, runs with the land, and is no- 
tice to all persons 351 

Lands subject to a mortgage may be 
sold on execution against the owner of the 
■equitable title 60 

A mortgagee may pay oflE prior incum- 
brancers, and be substituted to their 
rights SO 

An entry to sell and pay the mortgage 
debt Jidd not a strict foreclosure, and no 
defense to a suit on the bond 149 

Construction of the statute of Kansas in 
relation to the foreclosure of mortgages. . 306 

A second mortgagee, not made a party 
to a foreclosure suit brought by the first 
mortgagee, is not affected thereby, and a 
sale under the decree will not be enjoined 
at his instance 929 

Where a part of the tract has been sold 
by a prior mortgagee or the mortgagor has 
no title thereto, it may be omitted in the bill 
to foreclose : • • 974 

On foreclosure, the title and possession 
remain in the mortgagor until a valid con- 
veyance is made by the oflficer authorized 
to make the sale * 1063 

In the case of a creditor bank whose 
charter had expired 16 years before, a trus- 
tee in a deed given to secure the debt was 
ordered to convey to the heirs of the debt- 
or 539 

Where the mortgagee, before the foreclo- 
sure took affect, agreed to receive the mon- 
ey from the mortgagor, and subsequently 
transferred his rights to the person who ad- 
vanced the money, held not a discharge of 
the mortgage, but a transfer of the land. .1164 

MUNICIPAL CORPOEATIONS. 

See, also, "Railroad Companies." 

Title to the streets and wharves in the 
city of Detroit, and the jurisdiction and 
powers of the city authorities in relation 
thereto 23 

Municipal warrants have not the quality 
of negotiable paper, and are subject, in the 
hands of a bona fide transferee, to all eq- 
uities existing between the original parties 731 

"N^licve a city had authority to issue bonds, ^ 
they are binding in the hands of bona fide* 
purchasei's, though the conditions precedent 
to their issue were not observed 221 

Sufficiency of complaint in an action for 
an injury caused by an excavation in a 
street. 10S9 



3SrAME. 

Misnomer is no groiind of arrest of judg- 
ment after plea in bar, but the proceedings 
are subject to amendment. S93 

NAVIGABLE -WATERS. 

In the case of a highway adjoining a 
navigable stream, the right of passage from 
one to the other must be free to all 23 

The proviso in an act authorizing the im- 
provement of a river that certain mill dams 
shall not be altered, nor the water running 
thereto diverted or obstructed, held not a 
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grant of the water, but a mere license, rev- 
ocable at pleasure 6 

Harbor fees, under Act Va. Jan. IS, 
179S 1313 

NEW TRIAL. 

A new trial will be granted where a writ- 
ten instrument was admitted in evidence 
on the erroneous assumption that it was an 
original paper • . 547 

A new trial will not be granted for an er- 
ror of the court in permitting illegal testi- 
mony to go to the jury, where no objection 
was made at the time 29 

Where the verdict is excessive, plaintiff 
may be allowed to remit the excess, instead 
of submitting to a new trial 57 

OPEICE AMD OFFICER. 

Where a session of congress passes with- 
out the filling of an office which was cre- 
ated and took effect during a previous 
session of the senate, 'the president cannot 
make a valid appointment during a recess 
of the senate 672 

A person appointed to an office without 
authority, and who never performed an ofli- 
cial duty as such officer, is not an officer de 
jure or de facto 672 

Public officers, when acting under the 
scope of their duty, must be presumed to 
have fulfilled every requisite which the dis- 
charge of their duty demands. ........... 40 



PARTIES. 

A corporation which has conveyed its 
property in trust to secure a debt is a neces- 
sary party to a suit to vindicate its rights 
in respect to such property as against a 
wrongdoer. 30G 

In a suit to enforce a trust, where one of 
the joint equitable owners with plaintiff is 
out of the jurisdiction, and will not join in 
the suit, the coxirt has power to proceed in 
his absence SS8 

A person interested in the thing in con-, 
troversy, not made a party to the bill, may, 
on his motion or petition, be made a party 
by amendment 844 

A comijlainant cannot be compelled to add 
new parties to his bill if he chooses to take 
the responsibility of their not being made 
parties 929 

An objection of want of parties can be 
taken only by plea or answer, and the name 
or description of the parties who should be 
brought in must be specified 1018 

PARTNERSHIP. 

See, also, "Bankruptcy." 

An association of pilots who placed their 
earnings in a common fund, out of which 
expenses are paid and profits declared, is a 
partnership, liable for the misfeasance or 
negligence of one of such pilots while em- 
ployed in piloting a vessel 417 

A transfer by one partner of his interest 
in the firm to his copartner, if made in good 
faith, is binding on the firm creditors 1311 

The crediting to each member of his in- 
terest in the firm on taking in a new part- 
ner will not affect the right of the firm 
creditors 1153 

The continuing partner, who agrees to ap- 
propriate the goods on hand to the payment 
of the debts of the firm, becomes a trustee 
for the retiring partner and the ci-editors.. 974 

An assignment of all interest in a firm to 
a copartner, stating that the firm is dis- 
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solved except so far as is necessary to con- 
tinue tlie same for the final settlement of 
the business, does not dissolve the firm. .1236 



PATENTS. 

Patentability. 

One prior use before plaintiff's invention 
will defeat his patent COO 

A prior use is not necessary to destroy a 
patent to a subsequent inventor, where the 
construction of the thing itself shows that 
it was within the principle of the patented 
invention 600 

A substantially new combination of old 
materials is patentalile 110 

A combination containinfj the same ele- 
ments as those of a prior combination is 
patentable if substantially different, and ac- 
complishing new and useful results 348 

A mere aggregation of old devices, in 
which the parts have no new operation and 
produce no result which is due to the com- 
bination itself, is not patentable. 512 

A machine possesses patentable merit 
where, taken as a whole in its construction 
and operation, it is an advance upon the 
state of the art to which it appertains, fur- 
nishing a better method of performing a 
useful function than was before available. . 1117 

A patent for the separation of a pavement 
into sections, while it is being formed in 
the place where it is to be used, is not an- 
ticipated by a pavement made of blocks of 
cement made elsewhere, and laid like bricks 
or Hags 696 

'Who may obtaiii patent. 

Priority of conception, followed by a prior 
patent, gives priority of right 605 

The abandonment of an improvement once 
made and used will not entitle a subsequent 
inventor to a patent 597 

Prior pnlilic use or sale. 

Mere public use and sale of the invention 
before applicalion for a patent, where with- 
out the consent and allowance of the in- 
ventor, do not invalidate the patent 78 

The public use or sale of an invention, 
without the knowledge or consent of the in- 
ventor, after the application for a patent, 
and before the grant, will not deprive him 
of the right to a patent 110 

The use in public for more than two years 
of a machine substantially the same as that 
afterwards patented cannot be alleged to be 
experimental 321 

The sale of a single device, embodying 
the invention, eight years before applying 
for a patent, will invalidate the same .... 716 

A sale of a perfected macliine on trial, 
with the rip'ht to return or keep it, where 
made more than two years before the ap- 
plication, will bar the right to a patent.. .1011 

Prior description. 

The description of an invention in a pub- 
lie work will bar the right to a patent, 
though it has not been put in use 1006 

Abandonment: Iiaclies. 

It is only where the invention is inten- 
tionally abandoned or neglected, or the par- 
ties show by their acts that they have not 
done all that they can do, that protection 
will be refused the inventor 597 

Mere lapse of time before an inventor ap- 
plies for a patent for his invention does not 
per se constitute an abandonment 78 

A delay of over four years in filing an 
application, during which time another has 
invented the same thing and applied for a 
patent, will bar the first inventor's right.. 551 

Aliandonment may take place within the 
two years prior to the application for a 
Itateut 321 
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Application and issue: Interference. 

A patent of an improvement to prevent 
loss of life hy the explosion of powder mills 
is properly refused where it appeai-s that it 
would not have the effect designed 320 

The commissioner cannot require evidence 
that the^ combination will produce the result 
claimed, where the application conforms to 
the requirements of the office, and the in- 
vention does not fall within any of the con- 
ditions mentioned in the law as a sufficient 
ground for rejection 1016 

Appeals from commissioner's decision. 

On an application for a reissue and di- 
vision of a patent, under Act JIarch 3, 1837, 
the divisions for the purposes of an appeal 
are to be considered as a whole, and not as 
separate cases 1026 

The court is limited to the papers and evi- 
dence which were before the commissioner, 
and has no power either to receive proof of 
experts, or to send the case ba<-k to take 
such proofs 320 

The fourt on appeal has ample ] lower to 
allow an examiner to be interrogated on the 
subject of the invention for which a pat- 
ent is claimed 1016 

The date of an invention may be fixed 
by reference to another circumstance, the 
date of which latter is sworn to by another 
witness 129S 

Validity. 

Tlie patentee need not be able to state 
I the scientific reasons for the operation of the 
. process, or the production of the result pat- 
ented. It is sufficient if his description will 
enable one skilled in the art to practice the 
process or accomplish the result. 210 

Extent of claim. 

Claims too broad upon their face may be 
restricted by the words "substantially as 
described," so as to render the patent 
valid 1121 

The language of the patent will be lib- 
erally construed, and, by taking tlie whole 
together, that interpretation will be adopted 
which will give the fullest effect to the 
nature and extent of the- claim made by 
the inventor. 110 

The inventor of a new compound, wholly 
unknown before, is not limited to the use 
always of the same precise ingredients in 
making that compound 110 

Construction of a claim of "the combina- 
tion of a lock and latch," where the only in- 
vention consisted in making the latch bolt 
reversible 78 

Reissue: Disclaimer. 

On a surrender and reissue, the patentee 
has a right to a patent for a division or 
separation of each essential part in com- 
bination with the other parts of the same 
invention in which it was connected .... 1026 

The validity of the reissue is to be deter- 
mined by comparing the terms and import 
of the original and reissued letters, and a 
consideration of the pat^ant office draw- 
ings and model 1117 

A reissue cannot be sustained by extrin- 
sic proof that the patentee was the invent- 
or of all that is claimed in it, if such claim 
was not shown or suggested in the original 
specification, drawings, or model 512 

There may be a disclaimer of something 
which was introduced into the reissued 
patent, which did not exist in the original 
patent 696 

The patentee may eliminate or withdraw 
in the same writing with the disclaimer 
the parts of the body of the specification 
on which the disclaimed claim, or part of a 
claim, is founded 096 



INDEX. 



1367 



Page 



. 512 



G9G 



The remedial provisions of Act July 8, 
1870, § 111, are limited to suits and pro- 
ceedings commenced after its passage... 

Where a proper disclaimer is entered dur- 
ing pendency of a suit, plaintiff may re- 
cover in respect of what is not disclaimed, 
where there has been no unreasonable neg- 
lect or delay to enter the disclaimer; but 
the recovery is to be without costs 

Assig^inuent. 

An assignment which does not convey 
the entire or unqualified monopoly which 
the patentee holds in the territory speci- 
fied, or an undivided interest in the entire 
monopoly, is a mere license • 3G2 

Infringement — ^Wliat constitntes. 

A change of form merely, or of mechan- 
ical structure, which produces no new or 
materially improved results, is an infringe- 
ment V * ;%" v 

A patent for a combination of old de- 
vices is infringed by a combination which 
merely substitutes a single device, which 
at the date of the patent was a well- 
known equivalent .• 

A device which performs, both mechani- 
cally and practically in defendant's combi- 
nation, the same office that is performed 
in plaintiff's patent, is an equivalent there- 
for, in the combination, though it also per- 
forms an additional office 

A patent for a combination of old devices 
is infringed by its use to accomplish some- 
thing more or better, which could not be ef- 
fected without its aid 

A sale of the materials of a patented 
machine on an execution against the own- 
er will not subject the sheriff to an action 
for infringement 

The manufacture of one of the elements 
of a patented combination, not proved to 
be made for use in connection with the 
other elements, is not an infringement of 
the patent ; . 

A patent for a concrete pavement laid 
in sections, claiming the interposition be- 
tween tlie blocks of permanent material, 
hdtl infringed by the temporary interposi- 
tion of material while the pavement was 
in the process of formation 
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Remedy generally. 

Equity has jurisdiction of a bill by a 
patentee against an infringer which seeks 
merely a discovery and account of profits . . 603 

Where the patentee exercises his monop- 
oly by granting licenses indiscriminately, 
the measure of his damages is the price or 
value of the license; and an account of 
profits is not required, and the jurisdic- 
tion of equity need not be invoked, 321 

After the expiration of a patent, a fed- 
eral court will not entertain jurisdiction of 
a suit for infringement under its general eq- 
uity jurisdiction, where the bill js not for 
an account or a discovery * 613 

A bill to recover profits, if it be not a 
bill for discovery, cannot be entertained 
as a bill for an account, in order to confer 
equitable jurisdiction 613 

Where there is no question of iiduciary 
property in a patent, the infringer cannot 
be treated as a trustee de son tort, and 
the court cannot upon that ground enter- 
tain equitable jurisdiction 613 

A covenant, founded on a valuable con- 
sideration, not to further infringe a patent, 
Will be enforced by injunction. 501 

Where the patentee sues in equity for 
an infringement, he need not first establish 
his legal right in a court at law and by a 
verdict of a jury , 321 

Preliminaxy inJTmction. 

The public acquiescence in an inventor's 
claim of right for two years before his ap- 



plication is entitled to weight in consider- 
ing his right to a preliminary injunction — 

Where sufficient possession is made out, 
a doubt as to the validity of the patent will 
not necessarily prevent an injunction. The 
court will consider the comparative incon- 
venience or loss to be occasioned by grant- 
ing or withholding it 50o 

What is a sufficient public acquiescence 
in the exclusive right of a patentee to 
make a prima facie title without a judg- 
ment at law • • • 50'> 

An unsuccessful attempt to interrupt the 
patentee's ♦possession strengthens the pre- 
sumption in his favor • 50o 

An injunction will not issue where de- 
fendant is manufacturing under letters pat- 
ent, unless the court can see from an in- 
spection alone that he is infringing 511 

T'he ruling of another federal court on a 
motion is not a sufficient decision upon the 
merits to warrant an injunction where in- 
fringement is positively denied 511 

The patent never having been the subject 
of litigation, complainant was ordered to 
file an injunction bond before the issue of 
the writ 1245 

On denying an application, defendant 
was required to be ready to try a pend- 
ing action at law at the next term. ..*!... .lOSy 

Denied where plaintiff had twice failed 
to establish his right in suits at law, and 
there was no public acquiescence lOoo 

Denied where defendant has letters pat- 
ent for the same invention as plaintiff's, 
which are prima facia valid 495 

—^ Procednre. 

Where the contract is for the purchase of 
a portion of a patent right, the Jegal right 
in the monopoly remains in the patentee, 
and he alone can sue for an infringement.. 362 

lu such case the licensee need not be 
joined in the action 362 

Where both parties assert rights under 
different patents with identical claims, de- 
fendant cannot set up that the claim in 
plaintiff's patent does not claim patentable 
subject-matter 78 

A rehearing will be ordered where it ap- 
pears doubtful whether a decree adverse to 
the patent could be sustained under the al- 
legations in the answer, with leave io 
amend such answer 718 

The question of abandonment, whether 
in regard to the time orior to two years 
before the application for the patent or to 
the time included in such two years, is a 
question of fact 78 



- Evidence. 

The patent is prima facia evidence of 
novelty and utility, and that the patentee 
was the first inventor 348, 1085 

Positive testimony of witnesses as to the 
existence of prior mechanism will out- 
weigh merely negative proof 600 

Inj-anction, and its •violation. 

An injunction will not be granted where 
the patentee exercises his monopoly by 
granting licenses indiscriminately 321 

Circumstances stated which govern the 
amount of the fine to be imposed for a con- 
tempt of court in violating an injunction. . 690 

Z>ecree, and its effect. 

Where no infringement is found, the 
court will not -pass upon the validity of 
the patent 593 

Acconnting: Damages. 

The rule of damages is the profits which 
have been derived by defendants from the 
use of plaintiff's machine over any other 
mode which defendants had a right to 
adopt 1085 

Where no profits are proved to have 
been made by defendant, complainant can- 
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not recover as damages the profits which 
it would have made on the articles sold 
by defendant 212 

Reduction of prices, and consequent loss 
of profits, caused by the competition of the 
infringer, is a proper ground for award- 
ing damages 507 

The use of plaintiff's patent restored the 
salable character of the article defendant 
made, and saved defendant from loss. 
Held, that the money value of such advan- 
tage could be recovered as compensation, 
though there were no profits 

The amount paid by defendant fdt a li- 
cense to use a patented device, which he 
afterwards substituted for plaintiffs de- 
vice, held to be the proper measure of the 
value of the invention to defendant 

The owner of a patent is entitled to re- 
cover the damages from a reduction of 
prices caused by the competition of the 
infringer, although he is accountable to a 
copartner for a part of them 507 

A court of equity cannot inflict exem- 
plary or punitive damages where defend- 
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Organs. Reissue No. 3,665, for tremolo 
attachment, construed, and Ac/rf not in- 
fringed 593 

Parer. No. 10.078, for improvement in 
apple-paring machine, construed 495 

Pavements. Reissue No. 4364 (original 
No. 105,599), for improved concrete pave- 
ment, held valid and infringed 690 

-Pp^^ders. Reissue No. 2769 (original No. 
41,097), for improvement in putting up 
powders, held void for want of novelty . . . 561 



Sewing machines. No. 53,027, for an im- 
provement for stitching the sweat cloths 

to hats, construed, and held valid 360, 362 

Wheels. No. 17.520 (reissued No. 4116), 
and No. 61,900 (reissued No. 5366), for im- 
proved carriage wheels, construed in rela- 
tion to each otlier. and validitv deter- 

mine<3 512. 520 

\\ hip sockets. Reissue No. 5400 (original 
No. 70,027). for improvement in whip sock- 
ets for carriages, held valid and infringed . . 

932. 93,3 
Winnowers. Reissue No. 306 (origiiiai 

. , -^ , ^ , -^ ,. , „^^ 1 '*^*'- 6,545), for improvement, construed, 

ant has acted wantonly or vexatiously 321 ; and heU valid only in part.. S-^l 

\y here a patent for concrete pavement " 

claimed the separation of the pavement in 
sections, and, on an account of profits for in 



fringemeift, there was no proof of a li 
cense fee or the Value of the patented im- 
provement, held, that the master should 

have reported no profits 693 

The damages will be trebled where the 
sum awarded by the verdict is inadequate 
to recompense an inventor fo"r a long and 
expensive litigation, but not in the case of 
a mere assignee of the patent who has pur- 
chased on speculation 772 

Various partictilar inventions and pat- 
ents. 

Boilers. Reissue No. 4467, for improve- 
ment in boilers for ranges, stoves, etc., 
held invalid 617 

Brakes. No. 9109, for improvement in 
railroad car brakes, held valid and infi-in- 

Buckles. Reissue No. 7129 (original No. 
61.628), for improvement, held valid and 
infringed' 748 

Corset. No. 143,356, for corset clasp and 
cloth attachment, held invalid for want of 
novelty 1040 

Cultivators. No. 22,859 (reissued No. 
2380), for improvement in cultivators, held 
void for want of novelty 605 

Ejectors. No. 92,718, for improvement, 
hdd not infringed 616 

Enameled ware. Reissue No. 7.779 
(original No. 177,953), for improvement in 
the manufacture of enameled iron ware, 
held valid and infringed 210 

Harvester. Reissues Nos. 72, 1.6S2, and 
1,683, for improvements, held valid and in- : 

fringed 1117; contra. *1121 

Lamps. Reissue No. 7511 (oi-iginal No. 
182,973), for a combination of a trans- 
parent shade holder and shade to perform 
the functions of a chimney, held valid. 

713; contra, 716 

Lanterns. Reissue No. 325 (original No. 
8154). for improvement, held invalid for 
want of invention 388 

Latches. No. 72,846, for improvements 
in reversible locks and latches, held valid 
and infringed 78, 84 

Hatches. No 68, for improvements in the 
mode of manufacturing friction matches, 
construed broadly, and held infringed 110 

Metals. No. 35,842 (reissued No. 1.651), 
for an apparatus for recovering gold and 
silver from waste solutions, held invalid ... 1205 
^ Moldings. Reissue No. 243 (original No. 
5,575). for imi)rovemeut in machinery for 
making, construed 1085 



PAYMEN^T. 

See, also, "Compromise"; "Internal Revenue." 

Inclosing money in a letter dejiosited in 
a ijost ofiice, for the purpose of paying a 
debt, held a payment, under the circumstan- 
ces, though it never reached the creditor. .1047 

A demand of payment in a certain kind of 
money will not excuse the debtor from 
proving a lawful tender 927 

Payments will be a])plied first to the in- 
terest of the debt- 51 

The question whether a bill of exchange 
drawn upon a London firm, and payable in 
Paris, is to be governed in respect to the 
medium of payment by the French law, 
Md to be a question for the jury 927 

A payment of internal revenue taxes, un- 
der protest, is not a voluntary payment, 
where both the collector and the part\- pav- 
ing understand at the time that navment 
must be made, or the law will be en- 
forced 1139 

PILOTS. 

See, also, "Salvage." 

A licensed pilot, who runs his vessel on 
a shoal in fair weather and open davlight, 
is liable for resulting damages, and cannot 
set up the failure of the vessel to have a 
hawser, with which she might have been 
warped off without injury 417 

The tender of services by a Hell Gate 
pilot as far east as Block Island is not legal, 
and a refusal and subsequent settlement 
with him will not prevent a pilot, who ten- 
dered his services off Oak Neck, from recov- 
ering half pilotage, where they were re- 
fused 319 

PLEADING AT LAW. 

In trover by husnand and wife for a con- 
version of the wife's goods before marriage, 
the declaration must conclude ad damna ip- 
sorum 1059 

On demurrer to a rejoinder, a defect in the 
plea will not be held to have been cured bv 
the reply , ". 149 

A plea of the statute of limitations, filed 
after the i>lea day. without leave of court, 
will be stricken out on motion 842 

A general plea of nonassumpsit to several 
counts waives the objection that no account 
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was exhibited with the declaration, as al- 
leged therein 1057 

An amendment by changing the action 
from case to covenant will not be granted . . 723 



PLEADING IN ADMTRALTY. 

Xew facts mxist be presented by an 
amendment to the libel or answer, and not 
by way of replication and rejoinder. 432 

An amendment of the libel, as to the 
amount of damages claimed in a collision 
case, allowed, to remove a formal difficulty 
to the way of a just award 1G4: 

The giving of assistance in arresting the 
ijoods, and subsequently obtaining the same 
on stipulation, is a waiver ot the objection 
that the libel was filed too soon 227 

A plea to the merits waives any irregu- 
larity existing on account of filing the libel 
at a time when the vessel is not within the 
district 217 

Proofs of facts not put in contestation by 
the pleadings, and allegations of facts not 
^established by proofs, will both be rejected 432 

The rule in equity requiring two witnesses, 
or one witness and strong corroborative 
circumstances, to overcome the denial in the 
answer, does not obtain in admiralty 1292 



PLEADING IN EaiHTY. 

The rules governing the federal court in 
determining whether a bill is original and 
independent or ancillary and auxiliary in 
the matter already before the court . • 667 

Where an answer under oath is false in 
material particulars, as to which respond- 
ent could have made no mistake, it may be 
wholly disregarded. 638 

An answer to a bill alleging an agreement 
■of compromise, which goes into the history 
of the dispute compromised, is not respon- 
-sive 501 

A defendant who sets up the bar of the 
statute of limitations is excused from fur- 
ther answer to such parts of the bill as are 
■<;overed by it • 286 

An answer responsive to the bill." and de- 
nying its allegations, must be taken to be 
true, unless contradicted by two positive 
witnesses, or by one positive witness and 
strong corroborating circumstances 926 

An appearance and answer by defendant 
waives the objection that the bill contains 
no prayer for process, or that defendant 
was not served with process 1018 

In a suit by a nonresident against citi- 
zens of the state to have his title quieted 
as to one, and for a partition against the 
■other, the former defendant may file a cross 
bill to have the title of both the otiier par- 
ties declared void 607 

AVhere defendant neglects for a long time 
to take advantage of plaintifiFs failure to 
reply to a plea or set it down for a hearing, 
Jthe court will give plaintifE further time. . 604 



POWERS. 

A court of equity will interfere in favor 
■of the grantee in a deed to aid the defective 
execution of a valid power where there is 
no opposing countervailing equity 1018 

PRACTICE AT LAW. 

The court will not compel plaintiff to pro- 
duce a charter party of which defendant has 
a counterpart 292 
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"Where the clerk omits to enter an ap- 
pearance, and the cause is discontinued, it 
may be reinstated at the next term 1266 

PRACTICE xN ADMIRALTY. 

A rule of practice established by virtue 
of an act of congress has the force of a 
statute 853 

"Where several persons have causes of ac- 
tion of a like nature, involving one or more 
questions common to all against a vessel, 
all may join in one libel 266 

No one can intervene and defend in a suit 
in rem unless it appear by the answer and 
claim that he has a lien of proprietary in- 
terest in the thing seized 102 

"Where, on a libel for wages, no one ajy- 
pears for the vessel, the amount claimed 
must be legally ascertained before the ves- 
sel will be sold 326 

A person who declined to appear as 
claimant in suits to enforce maritime liens 
has no standing in court to claim a distri- 
bution of the proceeds of sale on a decree 
therein 747 

"VS'^hen a plea which sets up no matter of 
defense is overruled, it is in the discretion 
of the court to allow an answer to be filed. 909 

"Upon a motion to vacate an order pro 
confesso, and for leave to answer, respond- 
ent must satisfactorily account for his lach- 
es, and exhibit by answer or affidavit a 
meritorious defense 853 

Suflicieney of excuse in the case of a for- 
eign respondent and of affidavit of defense. 853 

Where it appears on the hearing in court 
that the main question is one as to an ac- 
count, the court may properly refer the 
case to a commissioner. 1190 

A vessel discharged on stipulation for val- 
ue or payment of the amount claimed can- 
not be again seized for the same cause of 
action, even by consent of the parties. . . . .1075 

Where, in tiie case of an appeal in ad- 
miralty transferred to another circuit a 
commissioner in the former circuit certifies 
to the giving of a stipulation by respond- 
ents with sureties, but such stipulation is 
not filed in court, a summary judgment 
cannot be entered against the sureties on 
the affirmance of the decree 573 

It is no impeachment of a decree of sale 
of a vessel that the claim on which the 
libel was brought was purchased pending 
the suit 939 

A decree against a vessel will not be 
opened, and the sale under it set aside, 
where the ship-owners, with full notice of 
the proceedings, did not make application 
until after they were all perfected. ....... 939 

PRACTICE EST EaUITY. 

The bill will not be dismissed for want of 
prosecution for the failure of plaintiff to 
take testimony within the three months aft- 
er issue formed, as allowed by rule 90 491 

Respondent, who may be in possession or 
control of books referred to generally in the 
answer, may be ordered to produce them 
before a master or in court 53 

Such order will not be denied on presen- 
tation of an affidavit denying possession, 
but such affidavit may be sufficient before 
the master 53 

A subpoena duces tecum will be given for 
any witness to bring in the books who is 
supposed to have them 53 

The rule in Virginia that a decree taken 
by default in consequence of the neglect of 
counsel for defendant will not be opened 
on motion for a rehearing is observed in 
the federal circuit court in the state. ..... 834 
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PEIISrCIPAIi AHD AGBISTT. 



See, also, "Factors and Brokers." 



Page 



An arransoiueut by a broker with a cor 
rfsi)oudent in another place to execute his 
orders, -n-liere the account was kept only 
with such correspondent, but the purchaser 
or seller was known in each transaction, 
held to make such correspondent an agent 
of the broker 646 

The principal must suffer the consequen- 
ces of the nefjh'ct of his agent to disclose 
the special nature of the contract, under 
which he is acting, to those with whom he 
deals 640 

An agent to whom a vessel is delivered 
by the builders, without notice of his agen- 
cy, does not accpiire a good title as against 
his principal 883 

Wliere Jin anent, emplt)yed to procure a 
vessel to be built in his own name, and to 
transfer tlie title to his employer, fraudu- 
lently transfers the title to a stranger, with 
notice, tlie transiiction cx'eates a trust cog- 
nizable in equity 888 

PRIZE. 

Jurisdiction. 

The confiscations provided for by Act Ju- 
ly 3, 1861, S 6. and Act Aug. 6, 1861. can 
be carried into effect by the prize courts of 
the United States, as respects property 
captured at sea 462 

Grounds of condemnation. 

Residence in an insurrectionary state de- 
termines the diaraeter of the property- of 
the person 248 

The character of a ship is determined by 
the residence of her owners, and not by the 
flag she carries 389 

A pei-son who puts himself in itinere to 
return to his native country is deemed to 
have assumed his native character 180 

The prize courts look to the legal inter- 
est in the vessel, and will not recognize 
neutral equitable interests 389 

Belligerent captors are discharged of 
liens or equities of neutral creditors resting 
upon the effects of an enemy seized at sea. 
Act July 13, 18(>1, and Act ilarch 3, 1863, 
are inapplicable thereto 248 

Cotton picked up at sea by a United 
States cruiser hrlil properly proceeded 
against as prize wher<> the cir;-unistances 
showed that it had n-eently been abandon- 
ed either by an enemj- or a neutral engag- 
ed in breaking the blockade 1100 

A naturalized citizen cannot lawfully 
bring away his property fi-om an enemy 
country after knowledge of the war, with- 
out the license of the government 180 

Pei-sous who are not citizens or residents 
of the enemy's country are entitled to a 
reasonable time to withdraw ft'om liieir 
business connections therein, and convert 
their property into money, and cany it 
away, after the breaking out of hostilities. 

389. 471 

Property belonging to a neutral who is 
domiciled and carrying on trade at an ene- 
my port is enemy property 462 

A shipment made in an enemy's vessel 
from an enemy's country is presumed to 
belong to enemies, unless a distinct neutraJ 

character be impressed upon it 389 

Cargo purchased with the proceeds of an 
outward cargo held to be the property of 
the consignees from the time it was laden 
on board and bills of lading executed there- 
for " 248 

Where a shipment is made to partners, 
they will be Jtchl by the court to take in 
equal moieties, unless upon the original pa- 
pers a different proportion appears 389 



Pas& 

The property of a neutral engaged in the 
ordinaiy or extraordinary commerce of an 
enemy's country upon the same footing as 
native resident subjects, when employed in 
such trade, is subject to confiscation, 389 

The separate property of a neutral part- 
ner in a house of trade established in an 
enemy's country is not subject to confisca- 
tion; otherwise, as to property of the firm. 389 

A shipment made by such house to the 
partner domiciled in a neutral country is 
only liable as prize, where made on joint 
account 389 

A shipment made by a person domicile<I 
in the enemy's country to a house estab- 
lished in a neutral country, in which he is 
a partner, if made upon their joint account 
and risk, is not liable to condemnation 389 

Where a partner in a neutral house is 
domiciled in the enemy's country, and en- 
gaged in its general commerce, for the ben- 
efit of his neutral house, his property is lia- 
ble as prize , 389 

A sale of property during hostilities in an 
enemy poi-t, by a person domiciled and trad- 
ing there, to a neuti-al, will not prevent the 
property being subject to capture as prize, 462^ 

Under the treaties of 1794, 1814, and 
181.5, a British merchant, residing in a port 
of a seceding state during the war, has no 
immunity from tlie general principles of 
public law, applicable to resident neutral 
merchants 462 

The fact that a vessel carries clearance 
papers issued by the enemy does not of it- 
self constitute justifiable cause for her con- 
demnation 462 

The vessel of a loyal citizen employed in 
trade with the enemy or in favor of an 
insurrection is subject to capture and con- 
demnation 116T 

To constitute a blockade of a port, an 
adequate force must be stationed to render 
the entrance or departure of vessels into or 
from the port dangerous 462 

A neutral vessel which endeavors, by 
false appearances, to cover ttie propert.v of 
a belligerent from the lawful seizure i f the 
enemy, is herself liable to seizure 768 

Procedure. 

A libel in a prize case need contain no 
further averment than that the property 
seized is prize of war, , 248 

A nominal agent cannot interpose claims 
for his principal who is within the jurisdic- 
tion of the court 180 

The claim must be made by the owner if 
within the jurisdiction . . . . , 243 

The claimant ntnst make his claim and 
afiidavit without the assistance of the ship's 
papers 389 

An averment that claimants were citi- 
zens of the United held a suppression of tlie 
fact that they were resident traders in the 
enemy's country 248 

On further nroof, the afiidijvits of tlie 
captors are admissible evidence without a 
release 243 

Further proof is never allowed to a par- 
ty who is guiltj' of fraud or of illegal con- 
duct 243 

The omission of the captors of a vessel to 
bring in the captured crew will not inure 
to defeat a capture by a government vessel.llG7 

In the absence of legal proof of actual 
capture in the ease of enemy property, a 
decree of condemnation was deferred to 
await its production, or an excuse therefor. 431 

An obstinate suppression of the ship's pa- 
pers, etc., coupled with a voyage from an 
enemy country, is sufficient cause of con- 
demnation 180 

Intentional misrepresentation of the char- 
acter and destination of the voyage of the 
captured vessel is sufficient cause of con- 
demnation of vessel and cargo 389^ 



1^'DEX. 



1371 



Page 

Cargo condemned on further proof for a 
violation of blockade by the vessel • 4d2 

Vessel and cargo condemned for an at- 
tempt to violate the blockade on palmers 
false as to her destination 'J* 

Vessel and cargo condemned as enemy 
property • • • • y ^'^^ 

Vessel and cargo condemned for an at- 
tempt to violate the blockade 1«" 

Vessel and cargo condemned as enemy 
property, the'elaimants being residents of a- 
seceding state • :---VJ 

Vessel and cargo released, and restored 
to claimants • ■,'-■'■' 1 

Where a claim is rejected, the claimant 
is liable to pay all expenses which have ac-^ 
crued in consequence of his claim -4^ 

Prisoners and persons brought m with 
the prize for examination do not pass mto 
the custody of the court, but their custody 
continues to be military in its character, 
and the duly of providing for their support 
devolves upon the government ;••.••• ^^'^ 

The marshal is entitled to commissions 
on prize property removed from his district 
by consent of the parties to another dis- 
trict, and there sold ^^>- 

Fees allowed in prize causes -^o 

The charges of appraising and bonding 
prize property must be borne by the party 
who applies to have it bonded. ^ol 

Such appraiser is entitled to no allowance 
beyond the per diem allowance provided by 
statute or the standing rules of the court for 
that description of services ^ox 

Prize officers. 

Of the appointment, duties, authority, and 
rights of prize agents lo-^ 

Sale and distributioii of proceeds. 

A vessel 12 miles distant, and unable to 
hear the guns of the capturing vessel, is not 
entitled to share in the prize 16* 

A vessel within signal distance, which was 
not in a situation to render any assistance, 
is not entitled to share in the distribution of 
a prize • •••.•• i^^** 

A commander of a privateer, authorized 
to award certain reserved shares among the 
most deserving in the cruise, cannot award 
a share to himself ; • lo- 

IJntil a final adjustment of all claims aris- 
ing from the caoture, the prize court will en- 
tertain a supplemental suit for the distribu- 
tion of prize proceeds 182 

Where the proceeds have been paid to 
prize agents, the proper jurisdiction is the 
district court. Where they remain in the 
circuit court application may be originally 
made there 1S2 

■WrongfTil capture. 

An officer of a public armed vessel of the 
United States who makes seizure of a neu- 
tral vessel on the high seas is liable for all 
consequential damages, unless he show 
probable cause for the seizure. IISI 

PITBIilO LANDS. 

See, also, "Grants." 

The lands granted to the state of Wiscon- 
sin by Act June 3, 1856, to aid in the build- 
ing of railroads, did not ipso facto revert to 
the United States by a failure to build the 
road within the prescribed period 749 

The state has power to protect such lands 
from trespass, and may maintain replevin 
or trover for logs cut thereon by trespass- 
ers 749 

Under Act July 1, 1862, granting lands to 
aid in the construction of a railroad and 
telegraph line from the Missouri river to the 



Pago 
Pacific Ocean, there was a present grant, 
which attached to the particular sections 
upon the definite location of the road 384 

Lands claimed at the time of such loca- 
tion, under alleged Mexican or Spanish 
grants, which were in fact fraudulent and 
void, and were afterwards so judicially de- 
clared, passed by such grant 384 

A grant of alternate sections of land with- 
in certain limits to aid in the construction 
of a railroad (Act July 25, 1866) held to at- 
tach on the filing of the plat of survey of 
the line with the secretary of the interior and 
the withdrawal of the land from sale, etc., 
but not as to any land lying outside of the 
limit to make up a deficiency, until such 
deficiency had been ascertained 10b- 

Intermediate the date of the treatj' of 
Guadalupe Hidalgo and the admission of 
California into the Union, the title to prop- 
ertv below low-water mark in the Bay of 
San Francisco was in the United States, 
and a deed thereof unauthorized by con- 
gress is a mere nullity *903 

A title made in the name of a deceased 
person, xmder the act of 1836, inures to the _^ 
benefit of his heirs 65.'j 

Rights of pre-emption "cannot be acquired 
to lands while the Indian title to occupancy 
still remains — 40 

The provision of the homestead act that 
no lands acquired thereunder shall, in any 
event, become liable to any debt contracted 
I)rior to the issuing of the patent there- 
for, is valid and binding on the states 1133 

A patent to a married settler under the 
Oregon donation act, and to his wife, by 
name, cannot be contradicted in an action 
at law by showing that the true wife of 
such settler was another person, by a dif- 
ferent name 1171 

If the call in an entry be for land to lie 
on a creek, the survey must be made so as 
to give an equal quantity of land on each 
side of it 1259 

If the calls in an entry be indefinite, the 
survey must be made in an oblong or a 
square 1259 

aTTiBTi]sra title. 

Equity has jurisdiction to quiet the title 
at the suit of an owner of real estate in pos- 
session alleging a tax title held by defend- 
ant, who refuses to prosecute it .1173 

A bill to quiet title will not lie between 
parties claiming title through the same per- 
son who is in possession, holding adversely 
to both, until the title is determined by a 
suit at law 1260 

A bill of peace will not lie unless com- 
plainant is or has been in possession , or 
there is a defect in some deed asked to be 
given up 1164 

To maintain a bill of peace by a person 
having a present right of possession, he 
must have actual possession, which must be 
disturbed, and his right must have been pre- 
viously determined at law 1260 

axri TAM AND PENAL AC- 
TIONS. 

The failure of the declaration on a penal 
statute to conclude against the form of the 
statute is a fatal omission on error 938 

Such declaration need not specify the uses 
to which the forfeiture inures, and an alle- 
gation in that respect may be stricken out 
as surplusage • • •. 93S 

Where several acts are mentioned in the 
declaration, an allegation that "by force 
of said act," without designating the par- 
I ticular act, is not fatal on error. 938 
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RAUiROAD COMPAIOES. 

See, also, "Carriers"; "Corporations"; "Eminent 

Domain": "Mandamus." 

Page 

"Net earnings" defined 167 

The holder of preferred stock, entitling 
him to dividends out of the "net earnings, 
* * * after payment of mortgage inter- 
est," is not entitled to dividends before pay- 
ment of interest on bonds given for money 
subsequently borrowed, or of rent due on 
subse(iuent leases of connecting imes 167 

Where the payment of rent by a lessee 
company is guarantied by other companies, 
holding large blocks of its bonds, the court 
will require it to pay such rent in advance 
of the interest on the bonds owned by the 
guarantors, and will restrain them from dis- 
posing of such bonds 190 

A mortgage covering all after-acquired 
property will include rolling stock, though 
it is ijersonal property, under the state con- 
stitution, as against creditors who did not 
secure a lien before the rolling stock was 
acquired 820 

The fact that notice of the election, at 
which the authority to issue the railroad 
aid bonds was given, was issued by the 
wrong officer, will not invalidate the bonds 
in the hands of a bona fida holder, where 
the county has paid ipterest thereon for 
nine years 665 

Bonds of a county in Missouri not with- 
in the limits of the original charter of the 
company held void in the hands of a bona 
fide holder, for want of legislative author- 
ity to issue them 1283 



REAL PROPERTY. 

See, also, "Adverse Possession"; "Deed"; 
"Ejectment"; "Grant"; "Public Lands." 

Authority conferred upon three commis- 
sioners in proceedings to divest title to land 
cannot be exercised by two, where the third 
had no opportunity to take ])art therein. . 667 

In an action for mesne nrofits. defendant 
is entitled to an offset of the amount ex- 
pended for necessary repairs and legal 
taxes 1068 



RECEIVERS. 

St^e, also, "Contempt." 

A receiver will not be appointed of prop- 
erty which is in the possession of a person 
not a party to the suit. 929 

REMOVAL OF CAUSES. 

isee, also, "Courts." 

Riglit of removal. 

The requisite jurisdictional citizenship 
must exist as to each individual plaintiff in 
an action against an alien, to authorize a 
removal under Act March 3, 1875, § 2 589 

Where, in a suit by a nonresident plain- 
tiff against a citizen of a state where the 
suit is brought and a citizen of another 
state, the latter voluntarily appears, plain- 
tiff may obtain a removal of the cause as 
to all of the defendants. (Act March 2, 
1867.) .345 

A suit by railroad bondholders under a 
deed of trust which is paramount to the 
rights of stockholders may be removed to 
the federal court, notwithstanding the ex- 
istence of a prior suit in the state court by 
the stockholders, and possession of the road 
taken therein 820 



Time for removal. Pago 

The term at which a caitse could be first 
tried is the term at which the issues are 
first made up, where the party applying for 
a removal has not been guilty of negli- 
gence 820 

Proceedings to obtain. 

Where, under the state statutes, its 
courts can act only in term, a cause refer- 
red to a referee for trial in vacation can- 
not be removed by the filing of a petition, 
affidavit, and bond in vacation 846 

After the filing of the petition and bond 
required by law, the jurisdiction of the 
state court over a removable action is at 
an end. . .-•.-.• 960 

A certiorari is not necessary where the 
record of the state court is already be- 
fore the federal court 820 

Sufficiency of application for a writ of 
certiorari to remove a case under Act 
March 2, 1833 229 

EfFect of removal; Subsequent proceed- 
ings. 

Where it appears that the cause does 
not really and substantially involve a dis- 
pute or controversj' properly within the 
jurisdiction of the federal court, the cause 
must be dismissed or remanded 114 

Where it appears that the nonresident 
party upon whose x>etition the cause was 
removed, has parted with his interest, and 
the substantial controversy is between citi- 
zens of the same state, the cause will be 
remanded 114 

After a foreign corporation, sued in the 
state court, has removed the case to the 
federal court, it cannot object to the ju- 
risdiction of the state court, or take excep- 
tion to the process by which it was brought 
in fiOS 

The right to costs after removal is de- 
termined by the state statutes, and not bv 
Rev. St. § 968; and plaintiff's right to 
costs does not nece.<!sarily depend upon the 
amount of recovery 879 

Where the sum in dispute between plain- 
tiff and defendant in an attachment case 
is within the jurisdiction of the federal 
circuit court, the fact that the claims of 
other creditors are less than ^500 will 
not affect such jurisdiction 960 

A foreign corporation cannot object to 
the jurisdiction of the court on the ground 
that it was not an inhabitant of or found 
within the district, after it has removed 
the cause from the state court to the fed- 
eral court, under Act 1789. § 12 608 

Effect of repeal of Act .Tune 30, 1864, 
§ no. by Act .Tulv 13. 1866. § 68. on an ac- 
tion against a collector of internal revenue 
theretofore removed to the federal court. . 273 



REPLEVnsr. 

To maintain replevin for logs out tipon 
state lands and indistinguishably mingled 
with logs cut upon other lands, it is not 
necessary that the state identify each log. . 749 

Defendant who has pleaded property in 
himself will be permitted to amend by 
pleading property in a stranger, on jjay- 
ment of costs 1059 



RIGHT, WRIT OF. 

In a writ of right, the proof must strict- 
ly conform to the allegation; and an alle- 
gation by several demandants as equally 
interested is not supported by proof of dif- 
ferent estates. 850 
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BULBS OF GOXJBT. 

Page 
The rules established by the supreme 
court are rules of practiee, not of decision..l048 

A rule established by the supreme court 
in pursuance of law becomes a part of the 
law itself iJ-31 



See, also, "Deceit"; "Vendor and Purchaser." 

A valid sale may be made of personal 
property which is out of possession of the 
party • 

Where a chain cable is loaned a vessel 
until another can be manufactured for her, 
and she fails to return it as agreed, and 
sails with both cables, she is liable for 
the price of both 

A contract for the conditional delivery of 
goods to a debtor gives his creditors no title 
to them until the account for the same 
is paid 

A shipment will remain on the account 
and risk of the shipper, unless there be an 
express or implied authority to change the 
proprietary interest, and put the shipment 
at the risk of the consignees 

The doctrine as to stoppage in transitu 
does not apply where the actual or con- 
structive possession remains in the shipper 
or his exclusive agents 

A shipment made by a merchant, who pur- 
chased goods for another consigned to his 
own agent, with the right to hold them un- 
til arrangements are made with the corre- 
spondent, does not divest the title or pos- 
session of the shipper 

The right of stoppage in transitu ceases 
on a sale by the purchaser to a third per- 
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SALVAGE. 

Jnrisdictioxu 

The district court has jurisdicti<jn over 
a case of salvage on the Ohio river 1096 

Hight to salvage compensation. 

Persons whose exertions did not benefit 
the property cannot claim compensation as 
salvors, though for bona fida efforts, which 
were unsuccessftil, they should be allowed 
something in the nature of a quantum 
meruit ; 159 

A vessel condemned in damages for a 
collision will not be allowed salvage for 
rescuing the other vessel from sinking by 
towing her to a place of safety 298 

Salvage will be awarded where proper- 
ty is exposed to a chance which might de- 
strov it," and is saved at some personal 
risk 1096 

The fact that the owner is in pursuit, 
unknown to the salvor, does not deprive 
him of his claim 1096 

Where a vessel has encountered any dan- 
ger or misfortune which may possibly ex- 
pose her to destruction if services are not 
rendered, they are salvage services, though 
the danger is not imminent or absolute. . . 425 

Services rendered in raising sectional 
docks used for dry-docking vessels are not 
the subject of salvage compensation 281 

Towing a steam vessel which has lost 
the use of her machinery by an accident, 
although she is sound in hull and masts, is 
a salvage service 425 

A carrier held personally liable for sal- 
vage on property loaded on its ears while 
being transported bv another across a river 
on iiatboats 918 

Barges adrift on the Ohio river- are a 
nroper subject of salvage 1096 



Contracts for salvage services. Page 

Agreements entered into in situations of 
distress at sea are contrary to law, and ^ 
will be set aside to\> 

rorfeitnre or reduction of salvage. 

Additional unnecessary labor will not re- 
duce the compensation for services actual- ^ _ 
ly necessary 327 

Salvors are liable for damage done to 
the sails of the vessel saved by being neg- 
ligently left exposed to sparks from the 
salvor vessel 107G 

Amonnt. 

Salvage should be awarded witli such lib- 
erality as to give proper encouragement to 
the rendition of salvage services 816 

The value of the services to the property 
saved, and not the number of salvors, de- _ 
termines the amount 327 

Where it appears in the case of a vessel 
saved from wreck that a sum may be de- 
posited to secure salvage, a smaller propor- 
tion will be awarded than in the case of a 
judicial sale, where full- value is seldom ob- 
tained , 99^ 

Neither the fact that the salvor vessel 
was saved from exposure to storm by go- 
ing into a port of distress with a disabled 
steamer under tow, nor the fact that she 
was injured in a subsequent storm by rea- 
son of the delay, can be considered in fixing 
compensation for salvage 426 

§75 awarded for six hours' service for 
saving a water-logged and abandoned scow, 
worth, with cargo, ?5,000 1076 

$500 awarded on a net value of §37,- 
500 to a tug for going to the rescue of a 
barge loaded with railroad cars, drifting 
in a field of ice 918 

$900 allowed a vessel worth, with cai'co. 
$230,000, for towing a disabled steamer, 
worth, with cargo, $100,000, G3 miles to 
port, incurring a loss of three ho\irs' time 
to the salvor, and saving the other four 
days 425 

$1,200 allowed on a net value of $38,- 
000, for pulling off a vessel aground in a 
dangerous position in the channel of Charles- 
ton harbor 81(> 

$9,000 allowed salvor vessel wortli. with 
cargo. $434,000, for towin? into Norfolk 
disabled steamer, worth, with cargo, $100,- 
000. 426 

Forty-five per cent, allowed on a net 
value of .$11,616 in the case of a vessel 
grounded on the Florida reef, where four 
days were spent in getting her off 797 

One-half allowed on a gross value of $4,- 
000 where a pilot boat went in search of a 
derelict schooner, and, after great labor, 
found and towed her to port. 595- 

Kemedies for recovery. 

The master of a vessel in a dangerous 
situation, after summoning wreckers to his 
assistance, will not be heai-d to object to the 
payment of salvage, on the ground that ^ 
such assistance is unnecessary. .......... 327 

Apportionment. 

Ordinarily, one-third of the entire salvage 
is given to the owners of the salvor vessel. .1108 

A distribution of the salvage among offi- 
cers and men in proportion to wages held 
proper 1108 

In a ease of extraordinary merit, where 
a salvor failed to present his claim until 
after salvage was decreed and paid, he was 
allowed compensation out of the proceeds 
remaining in the marshal's hands, reserv- 
ed for the owners 107 

K-iglit to property or proceeds. 

The uninterrupted continuance for 30 
years of a custom of a certain court in re- 
gard to rights to derelicts raises an infer- 
ence .of the legality thereof 42 
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In the Southern district of Florida, the 
residue of a. dereiict. in the absence of any 
^-lainxant, is delivered to the salvors after 

the lapse of a year and a day 42 

As against the salvors, the Ignited States 
are not entitled to the residue of a derelict.. 42 



SEAMEW. 

See, also, "Admiralty"; "Maritime Liens." 

Tlie contract of sMpment. 

There is no "difference" between mas- 
ter and crew, within the meaning of a stiD- 
ulation providing for arbitration, wliere 
wages due were agreed upon and demand- 
ed, but payment of them was refused .... 449 

A woman employed as cook on board a 
vessel is a mariner, and entitled to sue in 

admiralty for her wages 149 

An agreement on a sealing voyage for 
shares of every article "procured by the 
crew" does not give a right to a share of 
freight earned by the transportation of 

merchandise 449 

Under a contract for the run homeward 
from a foreign port at a stated sum. the 
seamen may leave the ship as soon as she 
anchors iu the harbor of her home i)ort. .. 113 

Stipulations in articles, in addition to 
those recognized by Act July 20. 1790. oper- 
ating to the disadvantage of the seamen, will 
not be enforced, unless it appear from evi- 
dence outside the articles that the seamen 
fully understood the stipulations, and re- 
ceived adequate consideration therefor 449 

A stipulation that the seamen will prose- 
cute their suits for wages in courts of com- 
mon law only comes within such rule 449 

Where the articles were for a voyage 
from San Francisco to Calcutta, and no 
wages were name'd, JicM, that evidence was 
admissible to show that the contract was 
for a voyage from San Francisco to Bos- 
ton, via Calcutta, at an agreed rate of 

"s^'ases 1228 

A seaman, rejoining his vessel after be- 
ing left sick in a foreign port, is entitled to 
the wages originally contracted for, though 
the master paid the consul three months' 

<>xtra wages, under Act Feb. 28. IHijA 1151 

Where a seaman fails, by his own fault, 
to rejoin the shiTi at an intermediate port, 
at which she touched in the course of the 
voyage, the master is not bound to reinstate 
him upon the return of the vessel to such 

port in the course of her voyage 895 

The master may disrate a seaman found 
to be disqualified for the particular duty 
for which he shipped, and make a reason- 
able deduction of wages tlierefor 1294 

Dishonesty or intemperate habits are suf- ' 

ficient causes for degrading a steward, and 

putting him before the mast. 1294 

A mate who, during his watch, turns in 
and leaves the vessel without an officer in 

command, may be disrated 1095 

Where the mate is discovered in his berth 
during his watch, while the ship is without 
an officer in command, the burden is upon 

him to show that he was not called 1095 

A mate wrongfully discharged abroad, 
.and returning home before the mast, held 
should be allowed expenses and wages to 
the home port, without any deduction for 
wages earned before the mast 1228 

CondTict o£ master or xaate in respect to 
seamen. 

The ship's carpenter ranks with an ordi- 
nary seaman, and is subject to the orders 
of the second mate 1266 

General orders from one officer will not 
excuse the disobedience by the seaman of 
the specific orders of another inferior offi- 
cer. 12G6 
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The court will discourage actions for 
damages on account of obsolete grievances.. 528 

The master is liable in damages for flog- 
ging a seaman without a hearing, for dis- 
obeying orders, where the seaman acted in 
good faith , . 1266 

A mate cannot justi^ an assault and bat- 
tery by the orders of the master, not know- 
ing them to be illegal 1266 

An assault with a dangerous weapon can- 
not be justified by showing that the weapon 
was casually in the hands of the master, 
and was used by him in a moment of excite- 
ment, under circumstances justifying pun- 
ishment of the seamen 528 

The conduct of both parties will be con- 
sidered in estimating the amount of dam- 
ages for assault and battery 528 

In fixing the amount of damages in a ease 
of assault and battery, the court will con- 
sider the situation of the parties, and the 
various aggravating and mitigating circum- 
stances of the case 659 

Q.'he court will consider the fact, in esti- 
mating damages for an assault and battery 
, by the master, that the mate, in no wav 
; connected therewith, was made a party to 
, the libel, to render him incompetent as a 
j witness 328 

"Wages— Right to. 

There are excentions to the rule that, to 
entitle to wages, freight must be earned. . 470 

A capture, unless followed by condemna- 
tion, does not dissolve the contract for 
wages. It is suspended during prize pro- 
ceedings, and upon a decree of restoration 
it revives 475 

If, pending the voyage, there be an in- 
terdiction of commerce with the port of 
destination, by war or otherwise, and. in 
consequence, the voyage is broken up, no 
wages are due 476 

But the seamen are entitled to a reason- 
able compensation where they are subse- 
quently retained by the master, to refit 
and preserve the ship 476 

And, where they are subsequentiv dis- 
charged in^ foreign port, they are entitled 
to the two months* wages (Act Feb. 28. 
1803, e. 62), and may recover the same 
iu admiralty 476 

A seaman discharged in a foreign port 
on his vessel's being condemned as unsea- 
worthy is not entitled to the three months' 
extra wages where the injuries were re- 
ceived from perils of the sea during the 
voyage 15 

The personal representatives of a sea- 
man who died on the return voyage are en- 
titled to his wages at least to the time 
of his death 830 

Hemedies for recovery. 

The vessel owners are not liable for the 
wages of a cook hired by the master on 
his exclusive credit. 829 

Seamen have a paramount lien upon the 
freight money of the voyage, which is to 
be administered by a court of admiralty 
by the service of its attachment upon the 
freight moneys in the hands of the parties 
wherever it is found 152 

The seamen's lien for wages does not 
pass to a shipping agent by reason of ad- 
vances made to the seamen at the home 
port 941 

The assignee of a seaman's claim for 
wages cannot enforce the same in rem in 
admiralty 19 

A claim for wages not set up until after 
the vessel has been sold on proceedings to 
enforce a lien for supplies must be sup- 
ported by clear evidence 933 

Deductions: Extingnishment, etc. 

A surgeon who ships in time of war 
will not suffer a deduction of wages where 
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peace takes place while at the outward 
port 1194 

An agreement by a needy mariner in a 
foreign port to take one-third of the 
amount of wajres due in full payment is 
a nudum pactum • 553 

"Where a seaman puts the vessel in jeop- 
ardy by violating a notorious excise law 
by smuggling, he is subject to make 
amends by forfeiture or subtraction of 
wages S49 

A mate cannot be charged with negli- 
geiieo in not keeping a proijer account of 
goods taken on board, when he was ordered 
on other duty by the master during the 
loading of the vessel. 652 

A mate cannot be charged on the groimd 
of negligence with the difference between 
the amount of goods landed and that 
shown on the invoice, unless such amounts 
are clearly shown 652 

Where the absence of a seaman with- 
out leave or justification caused no pecun- 
iary loss to tlie master, a small deduction 
only from the wages was made 848 

The provision of Act July 20, 1790, § " 
5, in relation to absence without leave and 
a log-book entry, was repealed by Act 
June 7. 1872, § 51 848 

Act 1874, e. 260, if construed as repeal- 
ing Act June 7, 1872, § 51, as to coasting 
voyages, ha-s no effect on rights accruing 
before the repeal 848 

Cruel and oppressive treatment by the 
master will justify desertion, and the sea- 
man is entitled to full wages to the end 
of the voyage 1294 

SET-OFF AND COUNTER- 
CLAIM. 

A debt payable in future cannot be plead- 
ed in bar of a present demand 837 

A debt due from the obligee to the obli- 
gor of a bond ascertained upon a settle- 
ment of mutual accounts, after the insti- 
tution of a suit by an assignee of the bond, 
cannot be set off against such assignee. . . 837 



SHipprwa. 

See, also, "Admiralty"; "Affreightment"; "Bills 
of Lading"; "Bottomry and Respondentia"; 
"Carriers"; "Collision"; "Demurrage"; "Mar- 
itime Liens"; "Pilots"; "Salvage"; "Seamen"; 
"Towage"; "Wharves." 

Public regulatioiL. 

The registry acts do not require a dis- 
closure of the equitable title of the vessel 
registered or enrolled, unless such title is in 
the subject of a foreign state 888 

Shipping commissioners. . 

Under the act of June, 7, 1872, the office 
expenses of a shipping commissioner are 
to come out of fees received, after which 
he may retain, as his emolument, ,$5,000 
per annum, the balance to be paid into 
the treasury 1314 

The shipping commissioner may appoint 
clerks with the title of deputy commission- 
er, under Rev. St. § 4503 1318 

Salaries of employes in the office of the 
shipping commissioner of the port of New- 
York considered 1318 

Title to vessel. 

The title to a vessel may pass by deliv- 
ery under a parol contract 883 

Merely making part payment under a con- 
tract for construftion of a vessel does not 
give the contractee title thereto 294 

Where the person for whom a vessel is 
contracted to be built superintends her con- 
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struction. and makes payments as the 
work progresses, he is regarded as the 
real owner 883 

Where a sale by the master of a vessel 
in distress is declared invalid by the court, 
the purchasers will be allowed their expen- 
ses of getting off and repairing the vessel, 
where the transaction was free from fraud 432 

The register of a vessel is not evidence 
of ownership unless confirmed by evidence 
to show that it was made by the authority 
or assent of the person named in it, who is 
sought to be charged as owner 883 

Where mortgagees of a vessel decline to 
appear as claimants in a suit in admiralty to 
enforce a maritime lien, their lien is not 
affected by a sale under the decree. ..... 

742, 744; contra, 746 

The provisions of the 1< rench marine law 
which authorize a compulsory sale of a 
vessel in case of partners (disagreeing about 
the use of her are part of the general law 
of admiralty, binding on the courts of 
this country 1081 

On a disagreement between equal own- 
ers as to the management of the vessel, a 
sale will be ordered on the petition of 
one owner 1081 

The master. 

The master cannot, without special au- 
thority, sell the vessel in the country w^here 
Ker owner lives, even in cases of extreme 
necessity 893 

In a case of urgent necessity, the mas- 
ter may sell the vessel as well on a homp 
shore as on a foreign shore, and whetlier 
the OMTuer's residence be near or at a dis- 
tance 432 

A sale by the master will be justified 
where an owner of reasonable prudence 
would have directed the sale, from the opin- 
ion that the vessel could not be delivered 
from the peril without the hazard of an ex- 
pense disproportion.ite to her real value. . • 432 

That the master acted in good faith and 
in the exercise of his best discretion will 
not justify a sale by him, unless there ap- 
pears to have been an urgent necessity to 
sell, for the preservation of the interests of 
all concerned 432 

When necessary repairs can be made 
within a reasonable time, the master may 
hypothecate freigut and cargo for that pur- 
pose, instead of transshipping 705 

The lien of the master of a foreign ship, 
given equal rank with the liens of seamen 
and material men by the law of the flag, 
will not be enforced in our courts 1025 

The shipowners are liable for the tort of 
a master in shipping a minor known to him 
to have run away from another vessel 1292 

Employment of vessel. » 

After a vessel which has sprung a leak, 
by a peri! of the seas, reaches her dock, the 
vessel is liable for loss to the cargo, caused 
by the neglect of the master to use such ex- . 
traordinary measures as are necessary un- 
der the circumstances 1155 

The vessel is liable in such case for loss 
caused by flooding from the failure to con- 
tinue the working of a steam pump, placed 
on board during the unloading of the car- 
go 1155 

liiahilities of vessels or owners. 

The vessel is not liable for breach of an 
agreement to receive goods for transporta- 
tion 118 

The vessel isr not liable for breach of a 
charter party unless the cargo is actually 
or constructively in her possession 284 

A master has authority, where customary 
in the business, to bind the ship by a con- 
tract to collect of the consignee advances 
and charges on the goods, and repay tliem 
to the shipper 176 
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Zfimiting lialiility. Page 

The act limiting liability does not extend 
to a loss by fire of goods after they are 
landed on the wharf 259 

Slander. 

See "Libel and Slander." 

SLAVERY. 

The child of a slave, born after the death 
of her owner, and before she arrives at the 
age at which she is entitled to manumission 
by his will, is a slave 306 

The children of a female slave, born dur- 
ing a term of service for which she is sold, 
with an obligation by the vendee to manu- 
mit her at the expiration of the term, are 
entitled to freedom 431 

Parol evidence is, inadmissible to show 
the terms of sale of a slave where- the con- 
tract was made in writing 812 

Validity of deed of manumission in ilarv- 
liind 30G 

Right to freedom of slave imported into 
Alexandria, D. C 284 

STATES. 

A special fund for the payment of a 
claim having been applied to other uses by 
the state treasurer, a court of equity cannot 
restrain such officer from applying to gen- 
eral purposes other subsequently received 
funds, not snecially dedicated by law, nor 
compel by mandamus that they be substi- 
tuted in place of the special fund 1033 

STATUTES. 

See, also, "Constitutional Law." 

When the priority of different events 
comes in question, an act will be considered 
as taking effect only from the actual time 
of its approval by the president 254 

Where an act is capable of two interpre- 
tations, the court will adopt the one which 
will sustain it, rather than one which will 
render it void as unconstitutional 203 

In the interpretation of statutes, words of 
common use are to be taken in their nat- 
ural, plain, and ordinary signification 737 

A statute conferring limited jurisdiction 
will be construed strictly as to the extent 
of jurisdiction, but liberally as to the mode 
of proceeding 66 

Under an act appropriating moneys to a 
certain person as assignee of O., "or to 
whomsoever shall appear to the comptroller 
to be entitled to his share," held, that C. 
\vas not entitled to the moneys in his own 
right, and a suit could be maintained in the 
name of any one legally entitled thereto. . 343 

Though congress may pass retroactive 
statutes, providing they are not ex post 
facto, a statute will not be construed as re- 
troactive, unless the legislative intention is 
so expressly declared or appears by una- 
voidable implication 667 

A subsequent statute inconsistent with or 
repugnant to a former statute repeals it 
by implication 672 

A law in existence at the time labor was 
performed, giving a right to a lien therefor, 
and an action to enforce the same, is a part 
of the contract which is unaffected by its 
repeal 124 

Under Const. Or. art. 4, § 22, a section of 
a statute cannot be amended by simply re- 
pealing a clause or subdivision of it 611 

Parol evidence is not admissible to prove 
a foreign law, unless it appear that the 
party has been unable to obtain a certified 
copy 1093 
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The fact that a vessel was hauled into 
a dock on Sunday, which was an illegal 
act under the state law, will not prevent 
her recovering damages in admiralty, where 
she is injured on such day on the falling of 
the tide from defects in the bottom. .509, 576 



TAXATIOiv. 

See, also, "Banks and Banking"; "Internal 
Revenue." 

A constitutional provision abolishing all 
laws exempting property from taxation does 
not thereby impose any tax, and none can 
be collected which is not specially author- 
ized by statute 54S 

Where a statute provides for a board of 
three tax commissioners, and that number 
is appointed, but only two acted or quali- 
fied, the proceedings of the board are void 
ab initio 667 

A statute declaring that a majority of the 
board shall have full authority to transact 
Inisiness, and that no proceedings shall be 
declared invalid on account of the absence 
of one of them, will not be construed to 
have a retroactive effect. 667 

The assessment and advertisement of 
property in a wrong name in the District of 
Columbia does not make the tax sale void. 
(Act May 26, 1824.) 1057 

A tax sale will be set aside in equity 
where there was fraud and collusion be- 
tween the ofiicer making the sale and the 
purchaser. 672 

TERBITOEXES. 

The territory of Nebraska, under the or- 
ganic act, may provide for personal service 
upon nonresidents out of the district, or for 
constructive service by publication in suits 
relating to property in the district, notwith- 
.•^tauding section 11 of the judiciary act, re- 
quiring personal service in the district, . . 232 



TOWAGE. 

See, also. "Collision." 

A tug towing a coal heaver is the servant 
of the latter, and boimd to obey its orders; 
and is not responsible, though, in point of 
fact, giving orders to her. for damages in 
the proper course of its employment 29<> 

The master of the tow must follow the 
guidance of the tug; and when directed 
to follow in its wake he shoiild have a look- 
out forward to observe the course of the 
tug 897 

A mastei'. acting as pilot and wheelman 
in the wheelhouse of a tug, is not a compe- 
tent lookout 897 

Tug hel'l not liable by loss of tow in severe 
storm, sunk by water getting into her hold 
through an insufliciently secured forecastlo 
batch 759 

The master's certificate as to the amount 
agreed to be paid for .services will not be 
set aside unless it appear clearly and satis- 
faotoi'ily that the sum named is so unrea- 
sonable as to raise a suspicion of fraud. 1077 



TOWITS. 

A detective employed by a town to ascer- 
tain what individuals composed a mob that 
destroyed projierty for which the town was 
liable may recover compensation, with inter- 
est from the time of his demand 498 
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WAMES. 
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Equity will not interfere in behalf of the 
owner of a trade-mark acquired by advertis- 
iuf,' the subject of it imder false represen- 
tations as to its origin and qualities DOS 

treXties. 

Our courts cannot question tlie validity of 
the commission of a Frendi privateer, 
whose prize is brought into our courts under 
article 17 of the treats' witli France 22o 

TEIAIi. 

See, also, "Appeal"; "Continuance"; "Evidence"; 
"Judgment"; "New Trial"; "Practice"; "Wit- 
ness." 

A cause is not regularly for trial unless it ^ 
has been put at issue at a preceding term. . 720 

The federal circuit court is not hound to 
notice in its charge any matters to which its 
attention is not called, and in regard to 
which instructions are not requested 905 

A verdict, though informal, is good if the 
substance of the issue has been found 6G 

In a suit in the name of the United^ States 
of America, a verdict finding in favor of the 
United States, witliout the addition "of 
America," is sufficient 038 

TROVER A:NT> CONVERSIOOSr. 

The unauthorized transfer of plaintiff's 
property by defendant, though without 
wrongful intent, and before demand, is still 



a conversion. 

In an action of trover and conversion for 
articles purchased from a person who sold 
them without authority, the measure of 
damages is the real value of the propertj'. . 
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TRUSTS. 

See, also, "Charities"; "Executors and Admin- 
istrators"; -Guardian and Ward"; "Wills." 

A person who assumes to act as agent 
in redeeming lands sold for taxes will be 
considered as acting in that capacitj- in 
subsequent dealings with the title 655 

A cestui que trust may maintain a suit 
to enjoin the trustee from collecting, ap- 
propriating, or disposing of the trust prop- 
erty • 212 

XriflTED STATES. 

All powers of the United States govern- 
ment arise from the grant expressed in 
their written constitution. None of the pre- 
rogatives of the English crown devolved 
bv succession upon them 42 

'a defendant sued by the United n States 
is not entitled to a finding in any form of 
a sum due him by tlie United States in ex- 
<Vss of the claim for which he was sued, . 654 



USURY. 

The owner of propex*ty borrowed money 
to pay off an incumbrance, and deeded the 
same to the lender, who gave back a lease 
at a greater rental than legal interest, with 
the privilege of purchasing during the term 
for the amount loaned. Ecld not a usuri- 
ous transaction .1289 

21 FED. AS. — 87 



"VENDOR AIKD PURCHASER. 

See, also, "Bankruptcy"; "Deed"; "Frauds, 
Statute of; "Fraudulent Conveyances"; 

"Grant"; "Sale." 

Page 

An assignment, rec4ted in a patent, tliat 
the warrant was assigned by the represent- 
atives of A. B., is no notice to the pur- 
chaser that the assignment was made with- 
out authority — S27 

In an action by the payee of a note given 
for the pm-chase price of land, defendant 
may set up in defense plaintiff's want of ti- 
tie to the land 881 



WAR. 

See, also, "Prize." 

A note given for the loan of Confederate 
money is illegal, without consideration, and 
void, and will not support a note or duebill 
given in renewal thereof 889 

A state of war suspends existing contracts 
between the belligerent parties, and, upon 
the termination of the war, obhgations 
theretofore contracted are revived ........ *1051 

The condition in a fire policy that suit 
must be brought within 12 monms after 
tiie loss is suspended by a war between the 
belligerent parties as to a loss occmxing 
before the commencement of hostilities 1051 

Obligations suspended during the Civil 
War held revived by the president's procla- 
mation of June 13, ISGo *1051 

Members of a raiding party connected 
with the Confederate anny are individually 
liable for property taken, whether present at 
the taking or not < .132S 

The commencement of hostilities by the 
seceding states gave the president of the 
United States power to declare a blockade 
of their ports, without any act of congress 
declaring war 462 

The claimant of property seized and forci- 
bly removed from his possession, as cap- 
tured or abandoned property, is not liable 
for freight and diarges on it, where the sei- 
zure was wrongful 482 

Proceedings for condemnation of land im- 
der the confiscation acts of August, 1861, 
and July, 1862. as to form, and trial, excep- 
tions, and review .1072 

Recovery of money paid for the release 
of captured property 1314 

WASTE. 

An action of waste is not maintainable 
against a tenant by elegit, either xuider the 
common law or the statutes of Virginia. . 840 

Waters and Water CoTirses. 

See "Navigable Waters." - 



WHARVES. 

The city authorities of the city of Detroit 
may erect wharves at the termini of their 
streets, suitable for landing; but, by so do- 
ing, such erections become free to the public 
as extensions of the streets, and tools can- 
not be exacted for use thereof 23 

A lease giving the lessee "the sole and ex- 
clusive right to use a public wharf" for his 
ferryboat does not authorize the collection 
of a toll for wharfage ^ 

Under what circumstances the owner of 
a wharf must notify the master of a ves- 
sel about to enter of the condition of the 
bottom alongside 560< 
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\\ liarf owners are liable for damages 'suf- 
lered by a vessel lawfully usiug their wharf 
for defects iu the bottom, known to them, 
and not to the master of the vessel o(>9, 576 

Tiie wharfinger loses his lien where he 
parts with possession of theovessel 22 

A wharfinger's hen cannot be enforced in 
admiralty against a domestic vessel, as he 
not a material man within rule 12. in rela- , 
tion to the liens given by the local law 22 

The harbor police boat o"\vned by New 
York City cannot be arrested in admiraltv 
to enforce a claim for wharfage \lOSO 

WTLIiS. 

See, also. "Charities"; "Descent and Distribu- 
tion"; "Kxecutors and Administnitors" : 
"Trusts." 

A. condition uiuiexed to a devise that it 
shall not be liable for the devisee's debts is 
invalid 35S 

Testator may provide that the estate of 
the devisee on his becoming a nankrapt 
shall d'etorniine and go som<>where else 358 

The word "condition." annexed to a de- 
vise of real estate, construed as a charge 
upon the real estate devised 339 

A charge of the payment of debts and leg- 
iicies made upon one to whom an estate is 
■devised is always treated as a cliarge in 
rem, as well as in personam,' unless the con- 
trary is evident from the lansruage in \ho 
-^vill 339 

'WXTJSrBSS. 

See, also, "Bankruptcy"; 'Costs"; "Deposi- 
tion." 

Parties who are competent witnesses in 
the state courts are also competent in the 
federal courts, under Act July, 1862 638 

Query, whether a declaration of disbelief 
in a future state of rewards and punish- 
ment renders a witness incompetent 96 
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A state statute allowing interested persons 
to be witnesses does not apply to suits in 
equity or criminal cases in the federal 
courts. (Act 1789, § 34.) 1018 

Subjicenas and notices directed to a wit- 
ness or party need not necessarily be served 
by the marshal 7(;5 

A witness before a grand jury is not 
bound to answer where he- states that the 
answer might implicate himself 320 

Inconsistencies iu the testimonv of a wit- 
ness whose relation to the cause puts him 
under a strong bias to testify in favor of 
one of the parties may be used to discredit 
his entire testimony 324 

The examination of respondent in equitv ' 
as a witness, by the orator, does not operate 
as a release to him of the matters concern- 
ing which he is examined G3S 

Witnesses from a distance are entitled to 
fees for attendance on Sunday when they 
are detained over that day 733 

A witness cannot have an attachment for 
his fees until he has shown, by affidavit, d(^ 
fendant's refusal to pay after service upon 
him of an order for payment 130 

WRITS AND NOTICE OF 
SUITS. 

An error in the original capias is no 
ground of dismissal where a correct alias 
capias has been served yoi 

Original process, directed to the marshal, 
cannot be served by a private pei-son, al- 
though such mode of service is authorized iu 
the state courts , 704 

The subpa>na iu a suit in equity to stav 
execution on a judgment at law mav be 
served on the attorney of the plaintiff in the 
action at law 5(j2 

Service of subpu'ua in an equitv* suit 
brought by defendant in an action at law 
agamst the nonresident plaintiff therein 
to restrain its further prosecution, mav be 
made upon the attorney for such nonresident 
party 1018 
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